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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1941

CHARLES L. GOWE, GUARDIAN, APPELLANT, V. MUTUAL LIFE
INSURANCE COMPANY OF NEW YORK, APPELLEE,
296 N. W. 163

FILED FEBRUARY 4, 1941. No. 30869.

1. Insurance. One who is able to lease property, and to collect rents
from month to month from several tenants, and to attend to
other business matters in a businesslike way, even though she is
suffering increasing nervousness and irritability, cannot be held
to have been totally and permanently disabled during the period
from "March, 1983, to July, 1933, when an insurance policy
lapsed, even though a year later she was declared to be insane
by the authorities.

Where the evidence was insufficient to sustain a judg-

ment in favor of the plaintiff as guardian of an insured, who

was alleged to be insane, it was the duty of the trial court at
the close of the evidence to sustain a motion to discharge the
jury and find for the defendant no cause of action.

APPEAL from the district court for Douglas county:
WILLIAM A. DAY, JUDGE. Affirmed.

Clinton Brome, for appellant.
Brown, Fitch & West, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE and
MESSMORE, JJ., and HASTINGS and KROGER, District Judges.

PAINE, J.
This is an action by the plaintiff as guardian of Catherine
G. Bewsher, incompetent, to recover a judgment against

(1)
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defendant and appellee in the sum of $1,200 with interest
and attorney’s fees. Trial was had to a jury, and at the
conclusion of all the evidence the court sustained a motion
for a directed verdict, discharged the jury, and entered
judgment for the defendant, from which judgment plaintift
appeals.

In the petition Charles L. Gowe alleged that he was the
duly appointed guardian of Catherine G. Bewsher, an in-
competent; that on March 4, 1919, the defendant company
issued to the plaintiff’s ward, Catherine G. Bewsher, under
her maiden name of Catherine E. “Gow,” a policy of in-
surance, No. 2585882, in the sum of $2,000. It is further
alleged that she paid all the premiums due on said policy
up to and including the date of her disability, and that the
policy provided that if she should, before attaining the
age of 60 years, and while the policy was in force, furnish
proof to the company that she had become totally and
permanently disabled by bodily injury or disease, and such
disability should exist continuously for 60 days, the com-
pany would, during the continuance of such disability,
waive the payment of each premium as it thereafter be-
came due, and would, if the disability continued, pay one-
tenth of the face amount of the policy annually upon the
anniversary of the date of issue; that during the month of
July, 1932, she became mentally incompetent, and has ever
since that time been, and will continue to be, permanently
incapacitated and disabled within the meaning of the pro-
visions of said policy. In supplemental petitions additional
annual amounts are prayed for in the sum of $200 each
year, so the total recovery sought begins with March 4,
1933, and continues until March 4, 1938, making a total
recovery for the six years of $1,200.

Defendant in its amended answer admits the issuance of
the policy, and charges that said policy lapsed for non-
payment of the premium due on March 4, 1933, and was
never reinstated, and the company expressly denies that
the insured became or was totally and permanently dis-
abled, as provided in the policy, and such provisions relat-
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ing to total and permanent disability were no longer in
force and effect. The company denies that the insured, or
any one in her behalf, furnished due proof that she was
totally and permanently disabled by bodily injury or dis-
ease, and denies that there was anything due under the
terms of the policy. It is further alleged that any disability
that the insured may have suffered was of a temporary
nature, and was not of a permanent nature, such as is pro-
vided for and contemplated by said policy of insurance.

In the amended reply it was alleged that due notice of
plaintiff’s disability was furnished the company on behalf
of the insured, but that the company denied liability on the
ground that the policy had lapsed for failure to pay pre-
miums, and the plaintiff alleges in said amended reply that
by so doing the defendant company had waived the fur-
nishing of notice and proof of loss, and is now estopped to
deny liability upon the ground of failure to furnish proof.

A jury having been duly impaneled and sworn, trial was
had, and all of the evidence taken as found in the bill of
exceptions of several hundred pages. When both parties
had rested, the defendant moved the court to either direct
a verdict in favor of defendant or, in the alternative, to
discharge the jury and enter a judgment of dismissal for
the following reasons:

“l. The evidence is insufficient to support the allegatlons
of the plaintiff’s petition and the reply.

“2. The evidence is insufficient to support a verdiet in
favor of the plaintiff and against the defendant.

“3. The evidence fails to show that the plaintiff is en-
titled to recover on his cause of action.

“4. The evidence fails to show that the insured was
totally and/or permanently disabled while the policy was
in force.

“5. The evidence fails to show that the insured was
totally and/or permanently disabled during the time when
all past due premiums had been duly paid.

“6. The evidence fails to show that due proof was fur-
nished of any total and permanent disability while the
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policy was in force, or within the grace period thereafter,
and the evidence is insufficient to excuse the furnishing of
said proof. For the further reason the evidence shows that
notice and proof were not given until December, 1934, and
that the policy lapsed for nonpayment of the premium due
March 4, 1933.”

After argument the court decided that there was no suffi-
cient evidence about her condition that would warrant a
finding, or sustain a finding, for the plaintiff by the jury,
and that, if the court submitted the case to the jury and
they found for the plaintiff, the court would then have to
grant a new trial as a matter of law. The jury were dis-
charged, and the court found for defendant, and directed
that it go hence without day.

The plaintiff set out six errors relied upon for reversal.
Among them, it is charged that the court erred in finding
that the evidence was insufficient to sustain a verdict for
the plaintiff, that the insured was not mentally incapaci-
tated during the months of March, April, and May, 1934,
and that the court erred in discharging the jury and dis-
missing plaintiff’s petition.

There is very little dispute as to the law governing the
case, the solution of the case resting entirely upon the evi-
dence. It is, therefore, necessary to'set out the important
portions of the evidence.

Exhibit No. 1 was the policy of insurance, dated March
4, 1919, No. 2585882, upon the life of Catherine E. “Gow.”
In the application for insurance, dated at Omaha March 4,
1919, and attached to the policy received in evidence, it
shows that insured was born September 5, 1886, at Lincoln,
Nebraska ; that her occupation at the time she was insured
was saleswoman for the defendant life insurance company ;
that the premiums were $74.92, due on the 4th day of
March until 20 annual premiums have been paid; that a
grace of 31 days is granted for the payment of all pre-
miums after the first; that the policy is a participating
policy, and that there shall be an annual distribution of
surplus at the end of the second and each policy year
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thereafter, which may be used in cash, or toward the pay-
ment of premiums.

The policy also provides that she shall pay an additional
$2.70 a year for total and permanent disability benefits,
making a total of $77.62 for the annual premium, and it
appears that she paid premiums semiannually.

In the testimony of Carl M. Syvertsen, agency cashier of
the defendant company, he states that the last premium
was paid on September 3, 1932, which was the premium
due September 4, 1932; that it was a semiannual premium
of $38.96, and that the next premium, which was due March
4, 1933, has never been paid, although there was a grace
period after said date of 31 days allowed by the policy, and
in addition thereto a further extension, by reason of the
Nebraska bank moratorium, for an additional 31 days.
Therefore, the policy lapsed on or about May 5, 1933, and
it was so reported to the New York office, in exhibit No. 30,
under date of May 20, 1933.

Exhibit No. 26 is a note, signed by the insured, showing
that she borrowed $696.90 on this policy on September 30,
1932, although the note was dated back to September 4, as
the company requires interest paid from date premium was
due. This loan took up an old loan, paid the interest at 6
per cent. and the premium of $38.96 due September 4, 1932.

Now, the next premium was due March 4, 1933, and the
cash value of the policy was then $723.14, and a cash divi-
dend was declared of $21.50, making its value $744.64.
However, the insured could not have paid the premium by
making another new loan, for the old loan with interest
thereon would have left a balance of only $26.84 to ap-
ply on the premium, leaving $12.12 which the insured
would have had to advance in cash to pay the premium, the
nonpayment of which lapsed the policy.

Exhibit No. 32 is a letter written the insured at her re-
quest, under date of May 26, 1933, telling her how she can
surrender policy in suit in case at bar, and how much ad-
ditional she will have to add to pay the premium on her
other policy, being No. 2742206.
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The plaintiff alleges in the petition that during the month
of July, 1932, the insured became mentally incompetent,
and ever since said time she has been totally and perma-
nently incapacitated.

We will now examine the evidence offered in support of
this claim. Mrs. Arthur Blakely, a neighbor, who lived for
years across the street from the insured, and who was a
practical nurse, had helped out when the insured’s mother
was sick, and was again engaged as a nurse when the in-
sured had a baby, which lived only about a day, and im-
mediately thereafter she started to have nervous spells and
cried a good deal of the time, both night and day. Mrs.
Blakely testified that this was entirely different from her
conduct prior to that time, for then she had been of a very
happy disposition, used to go down town to dinner and be
with her friends, and after she had the nervous breakdown
she did not want company, and did not want any of her
friends around. She states that in 1932 she noticed a
change in her manner towards her husband, at a time when
she came over to the Colbert apartment and criticized her
husband, saying he was irritable and cross. Witness testi-
fied that in years prior to that “they got along just perfect,”
but on this occasion when she visited their apartment she
ran through the rooms of their apartment, tore her hair
and cried, and said she was going to end her life, and wit-
ness tried to get her settled down, but could not do any-
thing with her. This visit occurred in September, 1932.
Witness testified that the insured did not come to her home
again, but would call her as many as 20 times a day, until
they just would not answer the telephone. Sometimes she
would just scream into the telephone. She said these tele-
phone calls began in 1929, and got more and more frequent
from 1932 up to the day that the insured was taken to the
hospital ; that the witness went over to the house again on
the day they took her to the hospital and gave her two
hypodermics under the direction of the doctor. She testified
that the insured had been a very fine housekeeper up to
about 1932, and that there was a decided change about that
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time, and after that she had a very dirty house; the sink
would be full of dirty dishes, the beds were not made; that
prior to that time the insured dressed very neatly, and be-
ginning in 1932 her clothes were dirty, her skin was dirty,
her hair was not combed, and it gradually got worse and
worse.

The only medical testimony in this case is that of Dr.
G. Alexander Young, a specialist in nervous and mental
diseases, and who had been in the practice for 38 years.
After graduating from a medical school and serving as
house physician and surgeon in the Cook County Hospital,
he became assistant physician at the Norfolk State Hospital
for the Insane for one year, then served four years at the
Lincoln State Hospital for the Insane as assistant super-
intendent. He then was transferred to Norfolk, and became
superintendent of the Norfolk State Asylum, in which capa-
city he served for two years. He then spent a year and
a half abroad in the study of mental diseases, since which
time he has practiced as a specialist in nervous and mental
diseases in Omaha, taking postgraduate work during that
time, both abroad and in this country. Since 1915 he has
been the physician for the board of insanity of Douglas
county.

He first met the insured on January 12, 1934, when she
was brought before the board of insanity in Douglas county
upon an information filed against her. He had her under
observation from January 13 to March 19, 1934, and testified
that she was emotionally very unstable and tense, did not
sleep, lost weight, was uncooperative and headstrong. She
had paranoid ideas of persecution. During those months
he had had her removed from the county hospital to the
psychiatric department of the Methodist Hospital, where
she could be given better treatment, and where there were
proper and excellent facilities for the treatment of her
nervous condition. As the result of these months of treat-
ment, he gave as his opinion that she was suffering from
depressive psychosis with paranoid trend, which appeared
to be due to a glandular deficiency associated with a change
of life.
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Many objections were made to questions relating to the
course of her disease, as learned from the patient and from
statements of her relatives, but finally Dr. Young was
allowed to answer, and gave his understanding of the
history of her case. He said that there had been increasing
nervousness, emotional tension which had been developing
for three or four years. He testified that when he first
treated her she weighed around 140 to 145 pounds; that she
has developed obesity, or overweight, until her present
weight is around 220 pounds.

Dr. Young testified that at a session of the board of insan-
ity of Douglas county on July 3, 1934, she was found to be
insane; that she was kept in the Douglas County Hospital
until July 31, 1934, after returning from the Methodist
Hospital ; that the transcript of proceedings before the
board of commissioners of insanity of Douglas county, in-
troduced as exhibit No. 5, shows that the information was
filed against her by her husband. It is shown in this
transcript that she has become increasingly nervous and
seclusive, with occasional bursts of temper, and just before
filing the complaint had become violent, unmanageable,
sereaming, cursing, kicking and biting those who tried to
restrain her.

The record shows that she had been married to her hus-
band some 10 or 12 years previously; that he was 20 years
older than she was; that when married they were in well-
to-do circumstances, but her husband had lost his position
and property, and that for two or three years past she
had grown increasingly seclusive, refusing to see a physician
or to leave the house. The transcript states that she pre-
sents an emotional attitude of marked rigidity, is very set
in her ideas and self-willed, and takes suggestions poorly.

On cross-examination Dr. Young said that she had been
an active and an alert type of woman, with considerable
intellectual capacity; that she had been a business woman
practically all of her adult life; that she was discharged on
March 17, 1934, the transcript of the proceeding in that
regard showing : “This patient is suffering from a depressive
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psychosis with paranoid features. She should be found
insane but I question the advisability of her being com-
mitted to the State Hospital. It is possible that she might
be able to make a social adjustment either in Grand Island
or in California where two sisters reside. I would recom-
mend that she be held under observation for the time being.”

On redirect examination it was brought out that Dr.
Young had reported on the first occasion that “the patient’s
condition seems to be one of emotional instability, consequent
upon a long continued history of domestic maladjustment
and recent financial stress,” and that the final conclusion
that he reached, when she was brought to him for sub-
sequent observation, was that she was suffering from a true
psychosis, which means that it was a definite mental disease.

The husband of the insured, Augustus H. Bewsher, tes-
tified on direct examination for some 60 pages. He some-
times failed to answer definite questions, and frequently
argued with the court and both attorneys over the form and
meaning of his answers, and at the end of the 60 pages of
his direct examination, the cross-examination was waived.

To give a synopsis of his evidence would extend this
opinion beyond all reasonable length ; however, a few of his
statements will be presented. He said they were married in
the winter of 1923 ; that his wife had been in charge of the
women’s department of the defendant company; that they
got along nicely until she had a nervous breakdown. He
said this was preceded by unusual irritability, she was
“picky” on her best friends, would criticize her husband,
manifested a violent temper; that in the midsummer of
1932 she seemed to change in many ways, and she would
go to bed immediately after dinner, and take sleeping
powders; that she would start shouting so that he had to
close the windows to keep the neighbors from hearing what
was going on; that at the time he thought this was only
a temporary ailment, but that it continued; that along
about Christmas time in 1932 she would try to kick him out
of bed, and did so on one occasion; that she would sleep
until about 2 o’clock in the morning, and could not sleep
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any more; that she continued to get worse, and finally he
had to send her to a hospital; that she had bitten him and
her sister-in-law, and was very hard to handle, and he
would call up her brother, or nephew, or some one else to
help him with her; that prior to March, 1933, he was in
the bathroom on one occasion when she broke the panel out
of the door to get into the bathroom. The husband in his
evidence gives repeated instances of her violence and
changed temperament, and mistreatment of neighbors, all of
which he testifies was entirely different from her conduct
during the former years of their married life.

Toward the end of the husband’s testimony, the court
decided to ask a few questions, with this result: “By the
Court: Q. Now, Mr. Bewsher, you testified this morning
that she became very irritable and high-tempered. Well,
does she do that now? A. No; she doesn’t have the oppor-
tunity to. Q. Does she shout at you? A. She never did.
Q. Get angry with you? A. She never did. Q. I thought
you testified this morning that she did. A. No; I did not;
I said she lost her temper, but she never shouted at me.
In fact, that man (referring to Mr. Fitch, defendant’s
attorney) has shouted at me more than any one has in my
life.”

We have presented at considerable length all of the perti-
nent evidence bearing on the question of her mental condi-
tion, and whether she was totally disabled by reason of in-
sanity on the date the policy lapsed, which was March 4,
1938, as well as during the extension of time of 31 days’
grace period allowed in the policy, and an additional exten-
sion of time allowed by law because of the bank moratorium
in Nebraska.

We will now present a few brief statements from the
defendant’s evidence. Hale R. Bixby testified he had known
the insured since 1927, when he rented from her a house,
which he occupied until September, 1932. During all of
this time he paid the rent to the insured, negotiated repairs
with her, and after he moved out in September, 1932, he
continued to make back payments of rent to her, indicating
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that she transacted business matters in a satisfactory
manner, :

Arthur A. Breazeale testified that he rented a place on
Douglas street in January, 1929, which was owned by the
insured; that she came to see him about some wallpaper
for the rooms, and finally arranged to buy the paper and
have the renter do the work, and that he lived in her place
until October, 1932, and paid her some of the payments of
rent; that he had another business transaction with her in
reference to some gasoline pumps that were placed in front
of the property. When he moved out of the place he said
that she was angry at another tenant, but he had no trouble
with her, and her condition was ‘“quite rational.” On
cross-examination he said she walked back and forth, was
very much upset, as she was mad at another tenant, whose
nickname was Jack and who had a hamburger stand, but
insisted that when she came in and talked to him about
moving she was all right.

The other tenant referred to, Aden F. Sheil, known as
“Jack,” testified that he leased some ground from the in-
sured on Douglas street to erect a cement block building
in 1930, and he paid her rent from that time up to Sep-
tember, 1983; that sometimes she came to collect it, and
sometimes he took it to her place, and she gave him a
three-year lease on the ground at $10 a month, and he put
up a cement block building, 9 by 12 feet, in which he ran
a hamburger stand, and he always paid his rent directly
to the insured. He said that when his three-year lease
expired he tried to get another three-year lease on the
ground, and she tried to raise the rent to about three times
what he was paying, which he refused and she became very
angry, and as a result of this trouble she had him arrested,
and he insisted that they take her along too, and they took
both of them down to jail; that he was arrested on the
charge that he was tearing down a building on her property,
and he told the captain of police about it, and that was all
there was to it, and both of them were turned loose.

Francis R. Payne testified that he had known the in-
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sured since 1928; that he was in the rental business; that
she gave him 5 per cent. for collecting the rent from a
certain tenant, and he got a certain tenant for her in the
spring of 1933. He was asked, “Did you notice any differ-
ence in her appearance and her actions from the time you
first met her in 1928 until you last talked to her along in
1933 7" and his answer was, “No; I don’t know as I noticed
a whole lot.”

Charles Victor Wilson testified that from February 23,
1925, to March 31, 1986, he was senior clerk in the office of
the defendant company in Omaha, and is still working for
the company at St. Paul, Minnesota; that he knew the in-
sured because she was a policyholder and wrote insurance
policies for the company; that she telephoned him for a
loan on her policy, and on April 10, 1933, he wrote her a

. letter, inclosing a loan note for $734, which was the maxi-
mum loan value on the policy at that time, and at the time
he wrote her the letter she still had the right to reinstate
the policy if she wished to.

It is also disclosed in the evidence that her brother, the
plaintiff herein, who is her guardian, took a quitclaim
deed from the insured and her husband to himself on April
12, 1934, of her Douglas street property, for the reason that
if he made a sale of it he could better handle it as the
owner. He never made the contemplated sale, so the deed
was never recorded.

An examination of this evidence shows that Catherine
G. Bewsher, the insured, became totally and permanently
disabled by insanity on July 3, 1934. The testimony of Dr.
Young is that, from the history of the case, her increasing
nervousness must have been developing for three or four
years prior to that date, and there is no question but that
she was a nervous woman at the time this policy lapsed for
the nonpayment of premium. It is equally clear that after
the time the policy lapsed she had been transacting her
business, collecting rents, leasing properties, and handling
repairs for her property in a very thrifty and businesslike
manner,
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This question has been before this court many times, and
we have held that, when a policy provides generally that
when the insured has become wholly and permanently dis-
abled by bodily injury or disease, so that she is and will be
permanently, continuously, and wholly prevented thereby
from performing any work for compensation or profit, or
from following any gainful occupation, it does not mean, as
its literal construction would require, a state of complete
helplessness ; but the total disability contemplated means in-
ability to do all the substantial and material acts necessary
to the prosecution of the insured’s business or occupation
in his customary and usual manner. Rathbun v. Globe In-
demnity Co., 107 Neb. 18, 184 N. W. 903 ; Oswald v. Equitable
Life Assurance Society, 128 Neb. 173, 258 N. W. 41 (“cow
case”) ; Hamblin v. Equitable Life Assurance Society, 124
Neb. 841, 248 N. W. 397 ; Hemmer v. Metropolitan Life Ins.
Co., 131 Neb. 14, 267 N. W. 153; Woods v. Central States
Life Ins. Co., 132 Neb. 261, 271 N. W. 850 ; Hoover v. Mutual
Trust Life Ins. Co., 225 Ia. 1034, 282 N. W. 781 ; Schultz v.
John Hancock Mutual Life Ins. Co., 134 Neb. 885, 280 N. W.
165; Bennett v. Metropolitan Life Ins. Co., 136 Neb. 785,
287 N. W. 609 ; Miceli v. Equitable Life Assurance Society,
138 Neb. 374, 294 N. ' W. 659.

But, in the case at bar, viewing the evidence in the most
liberal manner in the light of all our decisions, the plaintiff
failed to produce satisfactory evidence that the insured for a
period of 60 days before the policy lapsed had been totally
and permanently and continuously disabled by mental
disease to the extent required by our holdings.

This court held in Redwelski v. Omaha & C. B. Street R.
Co., 137 Neb. 681, 290 N. W. 904, that, where the evidence
was insufficient to sustain a judgment in favor of the plain-
tiff, it was the duty of the trial court to sustain a motion
directing a verdict for the defendant, and in Most v. Cedar
County, 126 Neb. 54, 252 N. W. 465, it was held that failure
to direct a verdict in favor of the defendant in such a case
is reversible error.

We have reached the conclusion that the trial court was
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right in discharging the jury and directing that the defend-
ant go hence without day.

AFFIRMED,

INDIANA HARBOR BELT RAILROAD COMPANY, APPELLANT, V.

ABRAHAM B. ALPIRN, APPELLEE.
296 N. W. 158

FILED FEBRUARY 4, 1941, No. 30947.

Carriers. Written notice of a claim for loss or damage, on the
part of a shipper, as required by 49 U. 8. C. A. sec. 20 (11), and
in bill of lading, section 2 (b) in the instant case, is inapplicable
and excused, where the carrier is chargeable with actual knowl-
edge of all the conditions as to damages which a written notice
would give.

Any matter which tends to defeat or diminish a carrier’s
right of recovery, either in whole or in part, may be asserted
by way of defense, provided it has been properly pleaded. Sec-
tions 20-813, 20-814, 20-816, and 20-818, Comp. St. 1929, give
the defendant in such cases the right of set-off or counter-
claim for any valid claim or demand against the carrier, either
to defeat or reduce its recovery or to obtain affirmative relief
against the carrier for any excess.

Section 4 (b) of the bill of lading in the instant case
provides, in substance, for sale by public auction and pub-
lished notice, designating time and place, and that a 30-day
period must elapse before publication of notice of sale, after
notice that the property is refused or remains unclaimed. It is
essential that strict compliance with the terms of the bill of
lading in such respect be had, unless there has been a waiver
of the requirements thereof by the owner of the goods. The
evidence in the instant case discloses no such waiver.
Conversion. “Conversion is any distinet act of dominion wrong-
fully exerted over another’s personal property in denial of or
inconsistent with his rights therein.” 26 R. C. L. 1098, sec. 3.
CARRIERS. “If a carrier who has a lien on goods for
freight wrongfully sells them, he is liable to an action for the
conversion; and the measure of damages is the market value of
the goods, deducting the amount of the lien.” Briggs v. Boston
& L. R. Co., 6 Allen (Mass.) 246.

APPEAL from the district court for Douglas county:

CHARLES LESLIE, JUDGE. Affirmed.
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Anderson & Meissner, for appellant.
Monsky, Grodinsky, Marer & Cohen, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

MESSMORE, J.

This is an action to recover demurrage charges on a car-
load of scrap iron from the shipper, in the amount of $138.24.
The pleadings reflect and the record discloses:

On March 20, 1937, the Chicago, Burlington & Quincy
Railroad Company received from a shipper at Kleenburn,
Wyoming, a carload of small scrap iron, consisting of min-
ing wheels, mixed with 20 to 25 per cent. of hangers or
scrap, made out of steel that is malleable. The car was
consigned to the defendant at Omaha, Nebraska, by a uni-
form bill of lading, with instructions to notify him. April
14, 1937, the shipment was consigned by defendant, as
shipper, to himself at Chicago, Illinois. The car, by order
of the defendant, was delivered to the American Steel
Foundries at Indiana Harbor over plaintiff’s switching
tracks, plaintiff having received the car from Chicago, Bur-
lington & Quincy Railroad Company, as a common carrier,
for switching and delivery. The car was rejected. May 3,
1937, plaintiff wired defendant by its district freight claim
agent of the New York Central System, of which plaintiff
is a part, showing rejection of the car and requesting that
disposition thereof be made. Defendant made no disposition
of the car. Subsequently, a telegram, dated May 12, 1937,
was sent by plaintiff to defendant, showing charges against
the car in the amount of $541.92, to increase at the rate of
$5 a day for demurrage, and requesting that disposition
be rushed, stating: “Wire if you (defendant) will protect
charges.” May 14, 1937, plaintiff wired defendant that car
was rejected by the American Steel Foundries, was not
ordered, impossible to use, and to “rush disposition.” May
18, 1937, plaintiff wired defendant: “Failure to receive
disposition on car * * * within forty-eight hours we will be
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obliged to sell under bill lading conditions, involving extra
auction, advertising expense and demurrage. Have we your
authority to sell at private sale without prejudice to bill
lading conditions? Answer promptly.” May 18, 1937, de-
fendant replied by letter to plaintiff, referring to the car of
scrap iron, and asking plaintiff to contact railroad com-
panies and foundries which might be interested in pur-
chasing such material, to obtain best price they would
pay and wire immediately, stating: “However, do not put
this car up for sale as a distressed car by the claim depart-
ment as this will naturally depreciate the value of the
material.” Pursuant to this letter, efforts were made by
plaintiff to secure bids from various dealers and brokers in
the scrap-iron business, but it received no bids before the
date of May 20, 1937, when this fact was communicated
to the defendant by telegram, which asked what action
should be taken. May 22, 1937, plaintiff, by telegram, made
known to defendant that an offer of $500, constituting the
best offer, had been received, and showing the charges to
date to be $596.92, and further stating: “Have we your au-
thority to accept and send you balance due bill for outstand-
ing charges?’ June 8, 1937, the amount of $500 was
credited to freight charges of defendant’s account, leaving
an amount due, for which plaintiff sues.

The defendant cross-petitioned, setting forth failure on
the part of the plaintiff to comply with the terms of the bill
of lading by selling the scrap iron, without authority for so
doing, at private sale, and further alleging that the reason-
able value of the material was $974.24, and prayed j udgment
accordingly.

Plaintiff’s amended answer to defendant’s cross-petition
alleged failure of defendant to make written claim and
demand on plaintiff for damages for disposition made of the
shipment by plaintiff within nine months, as required by
law, thus waiving the provisions of section 4 (b) of the bill
of lading by ordering and requesting shipment to be sold
at private sale. At the conclusion of the evidence, which
was heard before a jury, the plaintiff moved for a directed
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verdict, in which defendant joined, asking for judgment on
his cross-petition.

The court found that there was due plaintiff from defend-
ant the sum of $638.24, and due defendant from plaintiff
on his ceross-petition the sum of $800, leaving a net amount
due defendant from plaintiff of $161.76. Judgment was so
entered. Motion for a new trial was submitted and over-
ruled, from which ruling plaintiff appeals.

The evidence relating to the value of the contents of the
car need not be detailed. The trial court determined the
fair market value thereof as a question of fact, amply sup-
ported by the record.

Plaintiff contends that defendant failed to give notice of a
claim for loss or damage, as required by 49 U. S. C. A. sec.
20 (11), which reads:

“Any common carrier, railroad, * * * receiving property
for transportation from a point in one State or Territory or
the District of Columbia to a point in another State * * #
shall issue a receipt or bill of lading therefor, and shall be
liable to the lawful holder thereof for any loss, damage, or
injury to such property caused by it or by any common
carrier, railroad, or transportation company to which such
property may be delivered * * * Provided further, That it
shall be unlawful for any such receiving or delivering
common carrier to provide by rule, contract, regulation, or
otherwise a shorter period for the filing of claims than nine
months, and for the institution of suits than two years, such
period for institution of suits to be computed from the day
when notice in writing is given by the carrier to the claimant
that the carrier has disallowed the claim or any part or parts
thereof specified in the notice.”

The bill of lading, section 2 (b), required written notice
of claim under the interstate commerce act by the Cummings
amendment thereto, and acts amendatory, and forming a
part of the bill of lading. Plaintiff’s amended answer to
defendant’s cross-petition alleged that said provisions had
formed a part of the bill of lading and were binding on the
shipper on an interstate shipment. Defendant made no
written claim.
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Many cases cited by plaintiff, including Georgia, F. & A.
Ry. Co. v. Blish Milling Co., 241 U. S. 190, 36 S. Ct. 541,
affirming 15 Ga. App. 142, 82 S. E. 784 ; Erie R. Co. v. Stone,
244 U. 8. 332, 37 S. Ct. 633; Chesapeake & O. Ry. Co. v.
Martin, 283 U.-S. 209, 51 S. Ct. 453, and Gilinsky v. Illinois
C.R. Co., 98 Neb. 858, 154 N. W. 730, establish the rule that
failure to give written notice of a claim by a shipper, as
required by law, after reasonable time for delivery has
elapsed, is a bar to an action by the shipper.

In the case of Chesapeake & O. Ry. Co. v. Martin, supra,
the court held: “Where a bill of lading for an interstate
shipment provides that claim, in case of failure to make
delivery, must be made in writing to the carrier within six
months after a reasonable time for delivery has elapsed, the
reasonable time meant is such time as is necessary to trans-
port and make delivery of the shipment in the ordinary
course of business, in the circumstances and conditions of
the transaction.”

Plaintiff .contends that the reasonable time would be
calculated either from and after May 5, 1937, which is 48
hours from the date of notification of rejection of the car,
or a reasonable time after June 8, 1937, when the car was
sold by the plaintiff. All negotiations for the disposition
of the car were had between plaintiff and defendant, the
latter being both consignor and consignee; therefore, any
notice given by defendant would have the effect only of
informing the plaintiff of that which it already knew. The
loss was occasioned by a positive and affirmative act on the
part of the plaintiff in selling the scrap iron at private
sale. Plaintiff’s action was brought in municipal court in
November, 1937, which was prior to the nine-month period
in which defendant would be required to file his claim, as
heretofore stated. Under the circumstances, failure of
defendant to give notice as required under the authorities
cited is not a bar to defendant’s right to recover.

The following rule announced in 9 Am. Jur. 920, sec.
803, prevails: ‘“The general rule is that failure to give
notice of a claim for damages or loss in accordance with a
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stipulation in a contract for the shipment of goods is ex-
cused, or is inapplicable, where the carrier has or is charge-
able with actual knowledge of all the conditions as to dam-
ages that a written notice could give.”

When an action of this nature is instituted, the shipper
may avail himself of the right to counterclaim or set-off, as
provided in sections 20-813, 20-814, 20-816, and 20-818,
Comp. St. 1929.

As announced in 13 C. J. S. 759, sec. 318 (b) : “Practically
any matter which tends to defeat or diminish the carrier’s
right of recovery, either in whole or in part, may be asserted
by way of defense, provided it has been properly pleaded.
Also, it is generally held that defendant may set off, or
counterclaim for, a valid claim or demand against the
carrier, either to defeat or reduce its recovery, or to obtain
affirmative relief against it for any excess. It is now fairly
well established that this right of set-off or counterclaim
is not affected or restricted by the provisions of the Inter-
state Commerce Act, or similar state statutes; but prior
to the decision of the United States supreme court in Chicago
& N. W. Ry. Co. v. Lindell, a number of cases, most of which
may now be regarded as overruled, denied the right to main-
tain a counterclaim or set-off, on the theory that the allow-
ance thereof would be to provide a means for avoiding
statutory rules and restrictions against diserimination and
rebates.”

Obviously, the defendant followed the case of Chicago &
N.W. Ry. Co.v. Lindell, 281 U. S. 14, 50 S. Ct. 200, in which
case the rule as above quoted was settled. The opinion
determined the manner of procedure under the California
statutes which are, in all respects, like those of Nebraska,
affecting counterclaims, set-offs and cross-claims or de-
mands.

The adjustment of defendant’s demand by cross-claim in
plaintiff’s action, rather than by independent suit, is favored
and encouraged by law. Such practice serves to avoid cir-
cuity of action, multiplicity of suits, inconvenience, expense,
unwarranted consumption of the court’s time, and injustice.
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Citation of authority is deemed unnecessary. The defendant
followed a recognized procedure in filing his counterclaim.

Section 4 (b) of the bill of lading provides, in part, for
the sale of materials by publie auction and published notice
of the time and place of sale, and further that a 30-day period
must elapse before the publication of the notice of sale; this
to occur after notice that the property is refused or remains
unclaimed, as the case may be. Plaintiff’s contention is that
defendant waived the foregoing provisions of the bill of
lading by authorizing plaintiff to sell the scrap iron at pri-
vate sale. Defendant did not agree to accept the offer of
$500 obtained by plaintiff, did not accept, and did not author-
ize the plaintiff to proceed to sell the scrap iron at private
sale. During the course of the negotiations, the general
attorney for the plaintiff informed defendant to dispose
of the car, or it would be sold under the terms of the bill of
lading. After the sale, the defendant received a letter from
the same source, showing the application of the proceeds
of the sale and indicating that suit would be brought to
collect the balance due. The bill of lading is a creature
of the plaintiff, and it is duly bound to follow its own terms.
No act on the part of the defendant hindered the plaintiff
from selling the scrap iron, as provided by the bill of lading,
even though the defendant expressed the desire not to have
it sold as a distressed car by the claim department.

In 13 C. J. 8. 791, sec. 331, it is said : “By virtue of statutes
which have been adopted in many jurisdictions, a carrier
may be entitled to enforce his lien by a sale of the goods after
a specified time if the freight remains unpaid; and especially
is this true in the case of perishable goods. If the statutory
provisions are strictly complied with, the carrier is not
liable as for conversion. It is essential, however, that there
be strict compliance with all material provisions, such as
those relating to notice to the owner or advertisement of the
sale; and, unless there has been a waiver of the statutory
requirements by the owner of the goods, a sale of property
by the carrier amounts to a conversion when it is not made
in accordance with the statute authorizing it.”
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“Conversion is any distinct act of dominion wrongfully
exerted over another’s personal property in denial of or in-
consistent with his rights therein.” (Cases cited.) 26 R. C.
L. 1098, sec. 3.

“Any unlawful interference or exercise of dominion with
respect to the property by which the owner is damnified is
sufficient.” 26 R. C. L. 1110, see. 20.

In the case of Briggs v. Boston & L. R. Co., 6 Allen (Mass.)
246, 83 Am. Dec. 626, the court held: “If a carrier who has
a lien on goods for freight wrongfully sells them, he is liable
to an action for the conversion ; and the measure of damages
is the market value of the goods, deducting the amount of
the lien.”

The foregoing authorities are applicable. In the instant
case the plaintiff exercised dominion over the carload of
scrap iron to the exclusion of and in a manner inconsistent
with the owner’s rights. 26 R. C. L. 1098, sec. 3.

We have examined the plaintiff’s contention that the
liability of the carrier in the instant case was that of a
warehouseman, and the goods, being hazardous, could be
sold under section 88-138, Comp. St. 1929, and the further
contention that defendant abandoned the shipment and is
estopped to claim conversion. We find them to be without
merit.

AFFIRMED.

IN RE ESTATE oF WILLIE C. ERWIN.
JOHN L. BARBER JR., EXECUTOR, APPELLANT, V. ROSCOE H.
ERWIN ET AL., APPELLEES,
296 N. W. 330

F1LEp FEBRUARY 4, 1941. No. 30930.

1. Executors and Administrators. Where at hearing in district court
on executor’s application for license to sell real estate to pay
debts, it appearing that there was sufficient personalty to pay
the costs of administration and that every creditor of the estate
with an unpaid claim filed written request that the application
be dismissed, showing that sale under present economic conditions
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would cause sacrifice of the land for a mere fraction of its value,
the application was properly dismissed by the court, since the
application was brought for the creditor’s benefit.

Where application of executor for license to sell real
estate to pay debts was dismissed on written request of creditors
showing that sale under present economic conditions would cause
sacrifice of land for mere fraction of its actual value, the dis-
missal would not bar future action either by district court upon
application and showing by the executor, or by the county court
which has jurisdiction to require executor to apply to district
court for license to sell real estate for payment of debts.

APPEAL from the district court for Burt county: JOHN W.
YEAGER, JUDGE. Affirmed.

Chatt & Ellenberger, for appellant,
Carroll O. Stauffer, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE and MESS-
MORE, JJ., and LANDIS and MUNDAY, District Judges.

LANDIS, Distriet Judge.

This is an action where an executor applied to the district
court for a license to sell real estate to pay debts, which was
denied, and the executor appeals.

In the testate estate of Willie C. Erwin, deceased, the
executor, John L. Barber, Jr., found, after the order allow-
ing claims and barring future demands was entered, that
there was insufficient personal property to pay the creditors
and costs of administration.

The sole asset available for the payment of claims outside
of the personalty, which amounts to enough to pay the costs
and expenses of administration, was 240 acres in Burt
county, Nebraska, encumbered by a real estate mortgage in
the principal sum of $15,000.

The executor properly applied for a license to sell the
land and subject whatever equity there might be to the pay-
ment of the creditors of the estate.

When the hearing was had on the application in the dis-
trict court, every creditor of the estate, with an unpaid
claim, filed in writing with the court a request that the



VoL. 139] JANUARY TERM, 1941 23

Downs v. Nebraska State Board of Examiners

application be dismissed, showing the court that they were
not at this time demanding that their claims be paid and
that a sale had at this time under present economic condi-
. tions would cause a sacrifice of the land for a mere fraction
of its actual value.

The primary object of the application is to sell the land
for the payment of the claims of the creditors. Itis brought
for the benefit of the creditors. But the district court had
the unusual condition of those for whom the benefit of the
action was brought, specifically asking that the application
be dismissed and that they did not want the benefits at this
time sought for them by the executor. It is elemental that
these creditors should have that right. The application was
properly dismissed by the court.

The dismissal herein in no way bars future action either
by the district court upon due application and showing by
the executor, or by the county court which has jurisdiction
to require the executor to apply to the district court for a
license to sell real estate for the payment of debts. In e
Estate of McLean, 136 Neb. 353, 285 N. W. 915.

AFFIRMED.

CELWYN MERVYN DOWNS, APPELLEE, V. NEBRASKA STATE
BoARD OF EXAMINERS FOR PROFESSIONAL ENGINEERS AND
ARCHITECTS, APPELLANT.

296 N, W. 151

F1LED FEBRUARY 4, 1941. No. 30951.

1. Licenses. Under section 71-3309, Comp. St. Supp. 1939, providing
that professional engineers who were residents of state, of good
character, should be issued certificate of registration to practice
engineering without written or oral examination, an applicant
who had the required residence, had paid registration fee, and
was a professional engineer of good character and of high scholas-
tic standing was entitled to certificate of registration, notwith-
standing the applicant, besides practicing his profession of engi-
neer, was owner and manager of a company with which a con-
siderable portion of his time was taken up.
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2. Mandamus. Where application was made to the Nebraska State
Board of Examiners for Professional Engineers and Architects
by one entitled to certificate of registration under section 71-3309,
Comp. St. Supp. 1939, bearing date of December 27, 1937, and
up to hearing on December 4, 1939, on mandamus for writ direct-
ing the board to issue certificate of registration, the board had
taken no action though request had been made for such and no
valid excuse for the delay appeared, the delay was unreasonable
and the applicant was entitled to writ of mandamus under section
20-2156, Comp. St. 1929, directing issnance of certificate of regis-
tration.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Affirmed.

Walter R. Johnson, Attorney Gemeral, and Clarence S.
Beck, for appellant.

Burkett, Wilson & Van Kirk, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, MESSMORE
and YEAGER, JJ., and LANDIS and MUNDAY, District Judges.

LANDIS, District Judge.

This is an action in mandamus brought by the relator,
Celwyn Mervyn Downs, wherein he seeks a peremptory writ
of mandamus directing the Nebraska State Board of Exam-
iners for Professional Engineers and Architects to issue
him a certificate of registration to practice engineering with-
out an examination as provided for by section 9 of Legisla-
tive Bill No. 14 of the 1937 session (Comp. St. Supp. 1939,
sec. 71-3309). A peremptory writ was issued below, and
the board of examiners appeals.

The controlling issues are: Was relator entitled to be
registered, was the action of the board arbitrary, and was
there an abuse of discretion of the board of examiners.
Having resolved these issues in favor of relator, an action
in mandamus is the proper remedy. Comp. St. 1929, sec.
20-2156; State v. School District, 31 Neb. 552, 48 N. W. 393;
Jackson v. State, 57 Neb. 183, 77 N. W. 662 ; State v. Lincoln
Medical College, 81 Neb. 533, 116 N. W. 294.

In 1937 there was enacted in our state a new law pro-
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viding, for the first time, regulation of the practice of engi-
neering and architecture, making it a misdemeanor to so
practice without a license. The act provided that pro-
fessional engineers who were residents of the state, of good
character, should be issued a certificate of registration to
practice engineering without written or oral examination.
It defined, substantially, professional engineering as any
professional service, such as consultation, investigation,
evaluation, planning, design or responsible supervision of
construction, when such professional service requires the
application of engineering principles and data.

The record reflects that relator had the required resi-
dence, paid the fee, is and was a professional engineer
within the definition of the statute, of good character, hav-
ing high scholarship standing, held the degrees of Bachelor
of Science in Mechanical Engineering, 1923, Master of
Science in Mechanical Engineering, 1924, granted by the
University of Nebraska, and had teaching experience in the
Engineering Department of the University of Nebraska.

The relator was entitled to a certificate of registration
under section 9 of the act.

The declaration of policy of the act and as to its con-
struction is found in section 71-3317, Comp. St. Supp. 1939,
namely: “The legislature hereby declares that this act is
necessary for the public convenience and welfare, is remedial
in nature and shall be construed liberally.”

Within the realm of arbitrary action and abuse of discre-
tion of the board, the record shows an unreasonable and in-
excusable delay of action in this matter. Application was
made to the board by the relator for registration to practice
his profession of engineering bearing date of December 27,
1937, and up to the hearing on the mandamus on December
4, 1939, no action by the board had been taken, though re-
quests had been made for such. No valid excuse appears
for the delay.

Relator, besides practicing his profession of engineer, is
owner and manager of a company which manufactures items
made out of paper. A considerable portion of his time is
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taken up with this company. Yet the board registered the
Dean of the University of Nebraska Engineering Depart-
ment to practice the profession of engineering where all
his time was taken up with his university duties to the ex-
clusion of the practice of his profession. The record fails
to show the Dean ever practiced his profession of engineer-
ing. The board licensed two capable professional engi-
neers, one with all his time taken by his official duties as
governor of the state, and the other as member of the state
board of control.

An experienced, learned trial judge carefully considered
this case below and ordered the writ to issue. The record
fully sustains this action; we concur therein, and the judg-
ment of the trial court is

AFFIRMED.

U. S. TIRE DEALERS MUTUAL CORPORATION, APPELLEE, V.
CHARLES B. LAUNE ET AL., APPELLANTS,
296 N. W. 333

FiLep FEBRUARY 7, 1941. No. 30941.

1. Estoppel. “A party entitled to an estoppel need not in all cases
formally plead the estoppel. If the facts constituting the estoppel
are in any way sufficiently pleaded, he is entitled to the benefit
of the law arising therefrom.” City Nat. Bank of Hastings v.
Thomas, 46 Neb. 861, 65 N. W, 895,

2. Appeal. This court will dispose of a case on the theory on which
it was presented to the trial court.

3. Corporations. A party who contracts with a company and recog-
nizes and deals with it as a corporation is estopped to deny its
corporate existence.

APPEAL from the district court for Nemaha county:
VIRGIL FALLOON, JUDGE. Affirmed.

C. S. Wortman and Armstrong & McKnight, for appel-
lants.

Robert M. Armstrong, contra.
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Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

SiMmMoONSs, C. J.

Plaintiff sued defendants to recover the amount alleged to
be due upon a promissory note, signed “Auburn Tire & Bat-
tery Co., by A. A. Owens,” and upon an open account for
merchandise sold and delivered. From a judgment for the
plaintiff, defendant Laune appeals.

The following questions are presented: (1) Did the court
err “in rendering a judgment against this defendant on the
theory of partnership by estoppel, which was never pleaded
and is opposed to the theory of the petition?” (2) Does the
failure of plaintiff to prove its corporate capacity require a
reversal? (8) Was the evidence sufficient to sustain a
judgment against the defendant Laune?

As to the first question, plaintiff alleged that the defend-
ants, Charles B. Laune and A. A. Owens, were “associated
together as a copartnership and doing business under the
firm name of Auburn Tire & Battery Company.” Defendant
Laune by answer denied generally the allegations of plain-
tiff’s petition as to the existence of the partnership and
alleged that “he and said A. A. Owens were never associated
together as partners at any time or place, or under any
name;” that he “never intended to be such partner; that he
never held himself out to this plaintiff or to anybody as
such partner;”’ that he never permitted “himself to be iden-
tified as a partner;” that “plaintiff had no notice or knowl-
edge from this defendant of any such copartnership * * *
that neither was ever given or ever in fact existed;” that
plaintiffi never made inquiry of this defendant as to such
alleged relationship, and that he “never agreed directly or
indirectly to pay any part of the claims herein alleged.”

Plaintiff filed a general denial for reply to this answer.

It has long been the rule that “A party entitled to an
estoppel need not in all cases formally plead the estoppel.
If the facts constituting the estoppel are in any way suffi-
ciently pleaded, he is entitled to the benefit of the law
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arising therefrom.” City Nat. Bank of Hastings v. Thomas,
46 Neb. 861, 65 N. W. 895. The case was obviously tried
by both parties upon the question whether or not the defend-
ant was estopped to deny that a partnership existed.
Defendant requested the court to instruct the jury that, “If
you should find by a preponderance of the evidence that the
defendant, Charles B. Laune, made such representation to
the plaintiff or to other persons which came to the knowledge
of the plaintiff that he was a copartner in the business con-
ducted under the firm style and name of the Auburn Tire &
Battery Company, then he would be estopped to deny the co-
partnership provided you further find that the plaintiff
relied upon such representation and advanced credit to the
Auburn Tire & Battery Company.”

“It is a settled rule of this court that it will dispose of a
case on the theory on which it was presented to the trial
court.” Parker v. Knights Templars & Masons Life Indem-
nity Co., 70 Neb. 268, 97T N. W. 281. ““The theory adopted at
the trial as to the issues will be followed on appeal.” Norton
v. Bankers Fire Ins. Co., 115 Neb. 490, 213 N. W. 515.

The assignment of error is not sustained.

As to the second question: Plaintiff alleged its corporate
capacity; defendant by its answer denied the allegation.
Plaintiff did not offer evidence directly establishing its cor-
porate capacity. It did offer testimony to the effect that
defendant Laune had dealt with the plaintiff as a corpora-
tion; that he was a party to a consignment agreement with
the plaintiff wherein it is recited that plaintiff is “a Dela-
ware corporation;”’ that he addressed letters to it in its
corporate name which contains the word “corporation.” A
party who contracts with a company and recognizes and
deals with it as a corporation is estopped to deny its cor-
porate existence. Societe Titanor v. Paxton & Vierling Iron
Works, 124 Neb. 570, 247 N. W. 356. See, also, Retail Mer-
chants Service v. Bauer & Co., 125 Neb. 61, 248 N. W. 813,
for an exposition of the reason for the rule.

As to the third question: Plaintiff offered evidence that
defendant Laune acknowledged his partnership connection
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with the business, and that credit to the company was
approved in reliance thereon. A report from defendant
Laune to Dun and Bradstreet contains the following state-
ment addressed to defendant Laune: “It is claimed, or other-
wise reported, that you are a general partner in the firm of
Auburn Tire & Battery doing business at Auburn, Neb.,
and as such general partner liable for all the debts and
obligations of the said firm. Please inform us below whether
you acknowledge such general partnership.” To that in-
quiry Laune answered, “Yes, the above quotations are cor-
rect.” Evidence that plaintiff relied upon this and other
statements was admitted without objection. Defendant
now argues that the answer to the above question of Dun
and Bradstreet does not make “consistent sense.” Apparently
the contention is that the use of the word “quotations” ren-
ders the answer inconsistent. Clearly, the language means,
“Yes, the above statements are correct.” It was so inter-
preted by the party to whom it was sent. In Paterson v.
Mobile Steel Co., 202 Ala. 471, 80 So. 855, the answer to a
similar inquiry was, “I acknowledge my connection as
above.” The statement was held sufficient ‘“to induce a
stranger, acting in good faith, to deal with the concern as
if appellant was a partner therein.” In addition to the
above report there is substantial evidence that Laune held
himself out to the plaintiff and others as a partner in the
Auburn company. He signed the consignment agreement
with the plaintiff (wherein the word “copartners” is used),
the signature being “Auburn Tire & Battery Co., per A. A.
Owens, Chas. Laune.” December 10, 1938, he entered into
an agreement with Owens whereby he transferred ‘“all his
rights, titles and interests” in the Auburn company to
Owens, who assumed “any and all obligations” against the
company. December 19, 1938, he notified the defendant he
had “transferred all my interests” in the Auburn company
to Owens and he was sure Owens would take care of his
obligations “as per his agreement.”

The court instructed the jury that, “Where a person volun-
tarily and knowingly holds himself out by his language and



30 NEBRASKA REPORTS [Vor. 139

Jurgensen v. Rogers

acts to the public or third persons as the partner of another,
and a third person deals with that other on the faith of an
existing partnership, then the person so holding himself
out will be liable as a partner to the person so dealing,
nothwithstanding there was, in fact, no such partnership.”

Defendant Laune’s contention that this instruction was
not within the issues has been determined. He does not
otherwise criticize the instruction. The evidence amply
supports the jury’s verdict.

Reversible error is not found.

AFFIRMED.

HENRY JURGENSEN, APPELLEE, V. IRA ROGERS, DOING BUSINESS
AS ROGERS CONSTRUCTION COMPANY, APPELLANT,
296 N. W. 341

FILED FEBRUARY 7, 1941. No. 31064.

Workmen’s Compensation. An award of compensation benefits which is
not based upon findings of fact showing it to be within the
provisions of the workmen’s compensation act is totally defective
where it appears that the evidence upon which it is purportedly
based is directly conflicting,

APPEAL from the district court for Cheyenne county:
Isaac J. NISLEY, JUDGE. Reversed,

Clarke & Patterson, for appellant.

Torgeson & Halcomb, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

CARTER, J.

Plaintiff commenced this action under the workmen’s com-
pensation law to recover compensation for injuries sus-
tained in an accident arising out of and in the course of his
employment with the defendant. The trial court entered
an award for plaintiff and the defendant appeals.

The record discloses that plaintiff was employed by the
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defendant as a blade-machine operator on a highway con-
struction job on the basis of a 40-hour week at 55 cents an
hour. On June 26, 1939, at or about 10 o’clock a. m., and
while so employed, plaintiff was standing on the platform
of his machine, at which time he alleges that a sudden jerk
caused him to be thrown against the machine in such a
way as to injure plaintiff’s back. The evidence is very con-
flicting as to the manner in which plaintiff’s back was
struck, although the incident was witnessed by the tractor
operator and the foreman on the job. The foreman testifies
that, although plaintiff was thrown around by the jerk of the
tractor in starting, it was impossible for plaintiff to have
been struck on the back by any part of the machine.
Defendant paid compensation to the plaintiff for several
months. We think that the circumstances shown by the
record are sufficient to establish that an accident occurred
which arose out of and in the course of the employment.
The primary question to be determined from this record
is the extent of the injuries sustained, if any, and the nature
of the award, if any, to be entered under the provisions of
the workmen’s compensation law.

Plaintiff testified that with his left hand he was holding
on to a large wheel used in operating the machine and was
turning a crank on the right with his right hand when he was
thrown around to his left, causing his right side and back to
be injured by striking other parts on the left side of the
machine. That the accident happened very suddenly is not
disputed. Plaintiff continued work for the balance of the
day, although he says his condition became progressively
worse. No exterior marks or bruises on the person of
plaintiff are shown by the record.

Plaintiff relies upon three osteopathic physicians and sur-
geons to establish the extent of the injury. The substance
of their evidence is to the effect that plaintiff was suffering
from an injury to the intervertebral disecs with ankylosis
of the thoracic vertebre from the eighth to the twelfth, to-
gether with a possible fracture of the eleventh thoracic
vertebra. One physician also testified that plaintiff had
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traumatic neuritis of the sciatic nerve on the right side
and a twisted and slightly dislocated pelvis, including an
abnormal rigidity of the tissues in the sacroiliac region. The
conclusion reached by plaintiff’s expert witnesses is that,
although further improvement may be expected, plaintiff is
permanently disabled from doing any similar work in the
future.

Defendant called as witnesses two local physicians; a
physician and surgeon with 16 years practice in Denver,
Colorado, and a member of the faculty of the Colorado
University Medical School; and a physician from Denver,
Colorado, who specializes in neurology. The testimony of
defendant’s experts is to the effect that plaintiff has suffered
no injury to any vertebra through trauma, although there
are evidences indicating that plaintiff is suffering from an
osteoarthritic condition in no way related to an injury.
They further testified that the nervous system and all re-
flexes were normal, no evidence of sciatica and no evidence
of injury to the intervertebral discs. The general opinion
of these expert witnesses was to the effect that plaintiff was
exaggerating the pain in the back, was suffering from osteo-
‘arthritis of long duration and was not totally disabled and
in no way disabled as a result of the accident.

The record shows that plaintiff was 59 years of age, was
6 feet in height and weighed about 220 pounds. There is
evidence in the record of a previous injury to plaintiff’s
back, but the evidence is not sufficient to show that it con-
tributed in any way to his present condition.

The evidence concerning the extent of the injury sus-
tained and the resulting disability, if any, is so conflicting
that we would ordinarily take into consideration the fact
that the trial court, from the conduct and demeanor of the
witnesses, and the manner of their testifying in his presence,
has a better opportunity for determining their credibility
and the weight to be accorded to their evidence than does
this court. Donker v. Central West Public Service Co., 134
Neb. 892, 280 N. W. 168. But in attempting to apply the
foregoing rule we discover that the judgment of the trial
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court merely finds that plaintiff was temporarily totally
disabled and that he should receive compensation at the
rate of $14.67 a week for 300 weeks. There is no finding
of an accident suffered by plaintiff arising out of and in the
course of the employment, or that any disability that plain-
tiff might have was a result thereof. For aught the findings
of the trial court show, the temporary total disability may be
the result of disease or some accident disconnected from the
case before us. There is likewise no evidence in the record
that plaintiff was temporarily totally disabled at the time
the case was tried in the district court. Plaintiff contended
at all times that he was totally and permanently disabled,
while defendant urged that there was no disability at all
which resulted from the accident. We are unable, therefore,
to sustain the judgment of the trial court by applying the
rules which ordinarily govern an appellate court in such
cases. On the other hand, the plaintiff ought not to be de-
prived of benefits, if any, to which he might be entitled
because of the failure of the trial court to make findings of
fact on the material issues of the case.

While the workmen’s compensation law is subject to
liberal construction and procedural niceties ought not to be
strictly adhered to, substantive requirements must be ful-
filled. Anaward of compensation benefits without findings of
fact showing that the case is one properly within the terms
of the workmen’s compensation law is fatally deficient
where the evidence is in direct conflict as in the case at
bar. We think, also, that the evidence in this case is such
that an award should be entered, if the court finds plaintiff
entitled to an award, fully determining the character and
extent of plaintiff’s disabilities, the amounts to be awarded
and the time of their payment.

The judgment of the district court is reversed and the
cause remanded for further proceedings in accordance with
this opinion.

REVERSED.
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J. W. FOX, APPELLEE, V. WALTER CARMAN ET AL., APPELLANTS.
296 N, W. 343

FILED FEBRUARY 7, 1941. No. 30946,

1. Appeal. In a law action tried to the court, its findings of fact
have the same effect as findings of the jury, and cannot be set
aside unless clearly wrong.

2. Payment. Where no specific direction is given by a debtor as to
the application of a credit, the same may be applied by the
creditor on any indebtedness owing by the debtor to the creditor.

The court having found that an amount was agreed

upon for pasturage on January 17, 1934, and that appellant

Carman directed that he be given credit on his notes without

designating any particular note, appellee had the right to apply

the credit on the note in suit.

APPEAL from the district court for Buffalo county : BRUNO
O. HOSTETLER, JUDGE. A ffirmed.

0. A. Drake, for appellants.
Dryden, Dryden & Jensen, contra.

Heard before StMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
" TER, MESSMORE and YEAGER, JJ.

YEAGER, J.

This is a suit on a promissory note. The case was tried
to the court, jury having been waived. The judgment was
in favor of plaintiff, appellee here, and against defendants,
appellants here. The defendants appealed to this court for
a reversal of the judgment of the district court.

On September 13, 1932, the appellants executed and de-
livered to appellee a certain promissory note for $125 with
interest at 8 per cent. per annum after maturity. The note
by its terms matured September 1, 1933. The note was
given for rent owing by appellant Carman to the appellee.
For some period during the year 1933, by agreement of the
parties, appellee placed some calves in the pasture on the
land occupied by appellant Carman, for which pasturage
he was to pay Carman. Appellee contended that no agree-
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ment was arrived at as to the value of the pasturage until
January 17, 1934, when the amount of $5 was agreed upon.
On January 17, 1934, appellee held notes of appellant other
than the one in question here. On that date the notes
appear to have been at the bank in Litchfield, but a short
time thereafter the notes were, or at least this one was,
turned over to one G. A. Engleman by appellee. Appellee
testified that on January 17, 1934, when the amount of $5
was agreed on for the pasturage, appellant Carman in-
structed him to give him credit for the amount on his notes
without designating any particular note on which the credit
was to be given. Appellee testified further that on January
17, 1934, he neglected to enter the credit, but that two or
three weeks later he directed G. A. Engleman, his agent,
to indorse the credit of $5 on the note in suit as of January
17, 1934. Appellants in their answer filed a general denial
and pleaded the statute of limitations. The appellant Car-
man in his evidence denied the agreement as to pasturage
and also that he had directed a credit on his notes or on any
note. He asserted that settlement for pasturage had been
made long prior to January 17, 1934.

This suit was commenced on January 15, 1939, and service
of process had on January 17, 1939, the last day of the five-
year period following the claimed payment or credit of $5
on the note in question. If payment was in fact made, then
action of appellee was in time and the defense of the statute
of limitations is not available to appellants. This proposition
must be resolved in favor of the appellee. The question was
one of fact and is controlled by the often expressed rule
that, in a law action tried to the court, its findings of fact
have the same effect as findings of the jury, and cannot be
set aside unless clearly wrong. In re Estate of Wotke, 133
Neb. 739, 277 N. W. 45; Hole v. Hamp, 134 Neb. 259, 278
N. W. 480; Carter v. Parsons, 136 Neb. 515, 286 N. W. 696.
From an examination of the entire evidence we cannot say
that the findings of the court were wrong.

Under the same rule we cannot say that the court was -
wrong in finding that the settlement was made on January
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17, 1934, and that appellant Carman directed a credit on
his notes without designating any note on which the settle-
ment was credited.

The rule that, where no specific direction is given by a
debtor as to the application of a credit, the same may be
applied by the creditor on any indebtedness owing by the
debtor to the creditor is applicable in this case. Lenzen v.
Miller, 53 Neb. 137, 73 N. W. 460; Law v. Blomberg, 3 Neb.
(Unof.) 124, 91 N. W. 206; State v. Security State Bank,
116 Neb. 526, 218 N. W. 407,

It is therefore determined that the judgment of the dis-
trict court should be and it is affirmed.

AFFIRMED.

&

IN RE ESTATE OF FRED STIEBER.
ETTA MAY VANDERLIP ET AL., APPELLEES, V. CHRISTIAN O.
SCHLYTERN, ADMINISTRATOR, ET AL., APPELLANTS.
296 N. W. 336

FILED FEBRUARY 7, 1941, No. 30738.

1. Wills, The law of Nebraska favors the early vesting of estates,
and if consistent with the intent of the testator, the court will
construe a will so as to vest the estate immediately, even though
the taker may be subject to being divested thereof later by some -
contingency.

A devise of real estate to the testator’s widow for the
period of her natural life, and upon her death so much thereof
as shall remain to two children of the widow, share and share
alike, to them and to their heirs, creates but a life estate in the
widow, even though the words “so much thereof as shall re-
main” are construed to give power to the widow to sell the
entire fee title during her lifetime.

The doctrine of acceleration of the time of the enjoy-
ment of a remainder that is subject to a life estate, by the ter-
mination of the life estate by an act other than the death of the
life tenant, such as an election by a widow to take by statute,
will ordinarily be applied to cases in which such termination
results in a diminution of the beneficial interests of the other
beneficiaries in substantially the same proportion.

4. Partition. When a defect in a title to real estate in an action
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for partition is of such a nature that it may be removed by
further proceedings in such action, without injustice to a pur-
chaser at a sale had therein, such purchaser should not be re-
leased from his bid merely on account of such defect.

5. Courts. A county court in Nebraska in the exercise of its pro-
bate jurisdiction, as a distinct and independent branch of juris-
diction, has no power to construe wills.

APPEAL from the district court for Lancaster county:
JoHN L. POLK, JUDGE. Reversed.

Holeman & Holeman, for appellants,
George I. Craven, contra.

Heard before SiMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ., and TEWELL, District Judge.

TEWELL, District Judge.

Two separate actions were consolidated for trial in the
district court for Lancaster county, and a separate final
decree rendered in each cause. An appeal to this court was
taken from each of such decrees, but both causes were argued
and submitted to this court together. A disposition of each
of such appeals is made herein. One of these actions was
brought to partition real estate. It will be considered first.

Fred Stieber, sometimes herein called the testator, died
testate and without issue on April 12, 1930. His last will
was admitted to probate in Lancaster county on May 29,
1930. This will provided for the payment of his debts and
expenses of burial and then contained paragraphs as fol-
lows:

‘(II

“One-third of the rest, residue and remainder of my
property remaining after payment of debts and expenses as
above provided, * * * I give, devise and bequeath same to
my wife Almeda Stieber, for the period of her natural life,
and upon her death so much thereof as shall remain, I give,
devise and bequeath to her children, Etta May Vanderlip
and Charles L. Ruckle, share and share alike, to them and
to their heirs.
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“IIT

“The remaining two-thirds of said residue, I give, devise
and bequeath to my brother, Frank Stieber * * * my sisters,
Katie Furst * * * Maggie Jensen * * * and Annie Amos,
* % * ghare and share alike, to them or the survivors of
them.”

All persons whose names appear as beneficiaries in said
will survived the testator. Subsequent to the death of such
testator, Katie Furst, above named, died intestate while a
widow, leaving six children as her only heirs. Annie Amos,
named in said will, also died intestate subsequent to the
death of said testator, and left surviving as her only heirs
her husband, Frank Amos, and one son. ¥rank Stieber
and Maggie Jensen, named in said will, the six children of
said Katie Furst, deceased, and the husband and son of said
Annie Amos, deceased, together with the spouse of such of
them as are now married, became plaintiffs in the amended
petition filed in this action for partition of all real estate of
which said testator died seised. Almeda Stieber, named in
said will as the wife of the testator, is the sole defendant in
such action. Etta May Vanderlip and Charles L. Ruckle,
each of them named in said will, and each of them a child
of Almeda Stieber by a former marriage, were not made
parties to such action. On June 27, 1930, the widow, Almeda
Stieber, filed her election to take under the statutes govern-
ing descent. In the amended petition, filed in this partition
action on February 11, 1936, it was alleged, in substance,
that the effect of such election by said Almeda Stieber was
to cause an undivided one-half of the estate of said testator
plus homestead rights to pass to his widow, and an un-
divided one-half thereof subject to homestead rights to pass
to Frank Stieber, Katie Furst, Annie Amos and Maggie
Jensen, named in said will, share and share alike. On
February 14, 1936, with the knowledge and consent of the
attorneys for all parties to the partition action, a decree
was entered therein by which the interests of the various
parties in the real estate involved were fixed in the ratio
alleged in said amended petition, and by which a referee was
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appointed to make partition. The effect of this decree was
to deny Etta May Vanderlip and Charles L. Ruckle, named
in said will, any interest in said real estate, without their
being parties to this action. After approval of a report of
the referee to the effect that partition in kind could not
equitably be made, a sale of all land involved was ordered.
The real estate consisted of several tracts, a portion of which
is located in each of the counties of Buffalo, Gage and Lan-
caster. Sale was duly made of all tracts involved, except
the tract constituting the defendant Almeda Stieber’s home-
stead, each tract being advertised for sale and sold in the
county in which it is located. At the various sales Etta May
Vanderlip became the purchaser of each tract sold. She paid
nothing to the referee at the time of sale, although the sale
notices called for 10 per cent. of the sale price at the time
of sale. Report of such sales was filed by the referee on
June 4, 1936, and on June 13, 1936, upon motion of the
plaintiffs, and with knowledge of attorneys for all parties,
all sales were confirmed by the court and the referee ordered
to “complete said sales by delivering good and sufficient
deeds and abstracts to said purchaser.” About sixteen
months later, and on October 19, 1937, Frank Stieber, who
was only one of the plaintiffs, filed a motion in this action
by which he asked, among other things, that the confirma-
tion of sale be set aside, and resale had at cost of Etta May
Vanderlip, the purchaser, and that such purchaser be made
to pay the deficiency, if any, between the purchase price
at the new sale and that at the prior sale. On April 16,
1938, an order was entered purporting to set aside the
order directing sale, entered March 5, 1936, and the order
of confirmation entered June 13, 1936. This order was made
merely upon said motion of Frank Stieber. On April 30,
1938, Etta May Vanderlip filed a motion by which she asked
that the order of April 16, 1938, above mentioned, be
Vanderlip filed what she termed an answer to motion and
vacated. On May 14, 1938, an order was entered vacating
the order of April 16, 1938, and setting the application of
Frank Stieber for hearing. On June 4, 1938, Etta May



40 NEBRASKA REPORTS [VoL. 139
In re Estate of Stieber

application, and by which she alleged an ownership of an
interest in the real estate involved in herself and her
brother, Charles L. Ruckle, by virtue of the said will of
said testator, and by which she asked to be released from
her purchases at the sales held in this action, without cost
or expense to herself, on account of the defect in necessary
parties to the action. On February 2, 1939, after a hearing,
the trial court entered an order purporting to release Etta
May Vanderlip from each and all of her purchases at said
sales without cost or liability to her on account of a lack
of necessary parties to the partition action and inability of
the referee to convey merchantable title to her. The appeal
from this last mentioned order by one of the plaintiffs and
by the executor of the estate of said Fred Stieber, deceased,
is the matter now before this court in such partition action.

The question presented in the action for partition in-
volves a construction of the above quoted provisions of the
will of Fred Stieber, deceased, along with a consideration
of the facts above stated. One contention of the appellants
is that such will devised an undivided one-third interest to
Almeda Stieber in fee, on account of the remainder over
to Etta May Vanderlip and Charles L. Ruckle being limited
in amount by the words “so much thereof as shall remain.”
In this contention the appellants argue that such clause
gave a power of disposition or sale of the one-third given
Almeda Stieber to the first taker, and thereby causes the
remainder over to her children to be repugnant to the devise
to the first taker and therefore void. To support this con-
tention the appellants cite, among others, the following
cases: Hall v. Palmer, 87 Va. 354, 12 S. E. 618; Farish v.
Wayman, 91 Va. 430, 21 S. E. 810; Rodenfels v. Schumann,
45 N. J. Eq. 383, 17 Atl. 688; Bradley v. Carnes, 94 Tenn.
27, 45 Am. St. Rep. 696; Young v. Hillier, 103 Me. 17, 67
Atl. 571; Methodist Church of Monmouth v. Fairbanks, 124
Me. 187, 126 Atl. 823 ; Spencer v. Scovil, 70 Neb. 87,96 N. W.
1016. Some of these cases deal with the effectiveness of a
conveyance by the first taker, who was given power of sale,
to cut off the rights of the remainderman. No such ques-
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tion is here involved. We are unable to agree with this
contention of appellants. The law of Nebraska favors the
early vesting of estates, and when consistent with the in-
tent of the testator the court will construe a will so as to
vest the estate immediately, even though such estate may be
subject to being divested later by some contingency. Davis
v. Davis, 107 Neb. 70, 185 N. W. 442; Drury v. Hickin-
botham, 129 Neb. 499, 262 N. W. 37. That the intent of the
testator as disclosed from the entire will must be given
effect, so far as such intent is consistent with rules of sub-
stantive law, has many times been held by this court.
Plainly the intent of the testator in this case was to give
one-third of his estate to his widow during her life, with
power of sale, and that upon her death such part of such
one-third as was then remaining should go to her two
children in fee. Even though the words “so much thereof
as shall remain” be construed as giving the life tenant a
power to convey the estate during her life, and thereby to
divest her two children of their fee, yet there is nothing in
such an expressed intent of the testator that is inconsistent
with any rule of law. Abbott v. Wagner, 108 Neb. 359, 188
N. W. 113; Merrill v. Pardun, 125 Neb. 701, 251 N. W. 834;
Drury v. Hickinbotham, supra.

The appellants contend, in case the widow did not take a
fee title, that the brother and three sisters of the testator,
named in said will, are shown by the will to be preferred
objects of the testator’s bounty to such an extent as to
cause the court not to apply the doctrine of acceleration of
remainders, and to declare that the estate that the widow
renounced by her election, namely, an estate for the life
of the widow in the one-sixth interest left to the remainder-
men, should go to enlarge the estate left to such brother and
sisters after such election, in order to carry out the intent of
the testator. The appellants cite Meek v. Trotter, 6 Thomp-
son (Tenn.) 145, 180 S. W. 176; Estate of Vance, 141 Pa.
St. 201, 21 Atl. 643; Trustees Church Home v. Morris, 99
Ky. 317, 36 S. W. 2. It has been held that a testator is
presumed to know that his widow may renounce his will
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and elect to take by descent. In re Estate of Hunter, 129
Neb. 529, 262 N. W. 41; Hill ». Hill, 90 Neb. 43, 132 N. W.
738. It has also been held that the election of a widow to
renounce the provisions of the will of her deceased husband,
and to take by statute, ordinarily does not render the will
inoperative. In re Estate of Grobe, 101 Neb. 786, 165 N. W.
252 In re Estate of Hunter, supra. We see nothing in the
record in this case to call for the application of any doctrine
of sequestration such as asked by appellants. The will gave
each person named therein, other than the widow, an un-
divided one-sixth of the estate, with the widow’s life estate
carved out of the shares of her two children. By the widow’s
election the share of each of the others was reduced to a
one-twelfth interest. What may have been the social rela-
tionship between the testator and his brother or any of his
sisters, or between the testator and either of the remainder-
men, is not disclosed by the record. The ages of none of the
parties, or how they lived with relation to each other, the
record does not disclose, Neither the evidence mnor the
will itself discloses any sufficient reason to cause one to be-
lieve that the brother and three sisters were special objects
of the testator’s bounty. We do not deny the existence of a
doctrine of sequestration such as contended for by the
appellants, but it must not be used to defeat the acceleration
of a remainder upon termination of a life estate, by an act
other than the death of the life tenant, except where neces-
sary to effectuate what is shown to be the testator’s intent.
The doctrine of acceleration of the time of the enjoyment
of a remainder that is subject to a life estate by the ter-
mination of such life estate by an act other than the death
of a life tenant, such as an election of a widow to take by
statute, will ordinarily be applied to cases in which such
election results in a diminution of the beneficial interests
of the other beneficiaries in substantially the same propor-
tion. In re Povey’s Estate, 271 Mich. 627, 261 N. W. 98;
McCollum v. McCollum, 108 Neb. 82, 187 N. W. 783. An
interesting discussion of situations in which such doctrine
of acceleration of remainders will not be applied, and in
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which the doctrine of sequestration contended for by appel-
lants will be applied, is found in Sellick v. Sellick, 207 Mich.
194, 173 N. W. 609, 5 A. L. R. 1621. It will be seen from
the above that upon the death of the testator and after the
widow’s election to take by statute, the parties named in
said will, assuming all then still living, owned the real
estate involved in the following proportions, to wit: Almeda
Stieber, the widow, an undivided one-half interest and what-
ever homestead rights existed; Frank Stieber, Katie Furst,
Maggie Jensen and Annie Amos, an undivided one-third
interest, under the terms of the third paragraph of said
will, subject to said homestead rights, and Etta May Vander-
lip and Charles L. Ruckle each an undivided one-twelfth
interest in fee subject to said homestead rights.

The question now remaining is that of whether Etta May
Vanderlip should be released from her purchase under the
facts above stated and the holdings above made. That a
defect in parties to this action exists is true. However, the
- purchaser herself owns one-half of the interest not owned
by the plaintiffs and the defendant. The record title to the
real estate involved at the time of her purchase gave full
notice of all facts that make other parties to the partition
action necessary. At the time of each sale she caused
checks for 10 per cent. of the purchase price to be given the
referee, but cash could not be procured upon them. About
sixteen months elapsed after the date of sale before she
complained of any defect in title. No order distributing the
proceeds of the sale or fixing the amount that any person
owning an interest shall receive has been made. While the
whereabouts of Charles L. Ruckle is said to be unknown,
such fact and other facts shown in the record do not offer
any substantial barrier to such proceedings in this action
as will enable the referee to convey to her a merchantable
title. Nearly five years have passed since the dates of her
purchases. The cost of sales in three counties are con-
siderable. When a defect in a title to real estate in an action
for partition is of such a nature that it may be removed by
further proceedings in such action without injustice to a
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purchaser at a sale had therein, such purchaser should not
be released from his bid merely on account of such defect.
Kummer v. Kummer, 112 Neb. 220, 199 N. W, 35. From
the record before us, we can see no injustice in refusing to
release the purchaser of her bid, if the plaintiffs, with rea-
sonable promptness, by further proceedings in this action
make all parties having an interest in the real estate a party
hereto and cause the purchaser to be tendered the title she
purchased. In this connection we desire to point out that
the record shows that Frank Stieber died on November 8,
1937, and that proceedings to revive have not been had.
This should be done before a resale of the property. A re-
sale of the property after all necessary parties have been
made parties hereto, to enforce the purchaser’s bid, or on
application of the parties in case the real estate has ad-
vanced in value, is not intended to be prevented by any
statement made herein.

We come now to a consideration of the other action that
was consolidated with the partition action above discussed
for trial, and for presentation to this court. This action was
instituted by a pleading filed in the county court in the pro-
ceedings that were being had to probate the estate of Fred
Stieber, deceased. Such pleading was designated as “Ap-
plication For Construction Of Will,” and was filed on Sep-
tember 23, 1937, by Christian O. Schlytern, as the then
acting executor of said estate. He was the sole applicant
in such pleading. Said executor pleads the controversy
existing between the devisees under the will above men-
tioned, that all debts have been paid, that the various parties
in said partition action were making demands upon him,
and in general sets up reasons for his desiring the aid and
direction of the probate court. No prayer other than for a
construction of the will is made. On October 21, 1937, a
hearing was held upon the said application of said executor,
apparently without any answer or objection being filed.
The decree of the probate court recites that Etta May
Vanderlip and Charles L. Ruckle and the brother and three
sisters of the testator were represented by counsel. This
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decree construed the will of said Fred Stieber, deceased, in
such manner as to deny Etta May Vanderlip and Charles L.
Ruckle any interest in the estate of the testator. Etta May
Vanderlip and Charles L. Ruckle perfected an appeal to
the district court for Lancaster county, and there filed their
petition on appeal. Said Christian O. Schlytern filed an
answer to such petition. As above set forth, this cause was
consolidated with the partition action above mentioned for
trial. The district court upon such appeal entered a decree
by which the will was so construed as to create the same
estates as the construction given by us in the partition
action above discussed. The appeal to this court from such
decree was by Christian O. Schlytern. Pending the appeal
in this court said Schlytern was succeeded as executor by
Bernard Maxey, who has been substituted in this court as
a party in lieu of said Schlytern.

A county court in Nebraska in the exercise of its probate
jurisdiction, as a distinet and independent branch of juris-
diction, has no power to construe wills. Andersen v. Ander-
sen, 69 Neb. 565, 96 N. W. 276 ; Lesiur v. Sipherd, 84 Neb.
296, 121 N. W. 104 ; Youngson v. Bond, 69 Neb. 356, 95 N.
W. 700. Under the record in this case, the construction of
the will by the probate court was not incident to distribu-
tion of the estate, but solely for the benefit of the executor
in advance of any distribution. Such a decree bound no
one, but could only be for the guidance of the executor. No
appeal from such decree would lie, and the district court
acquired no jurisdiction on appeal.

For reasons above stated, the decree of the district court
in the action to partition real estate is reversed for further
proceedings in conformity to this opinion. Costs of appeal
in said action are taxed to Etta May Vianderlip. The decree
of the district court in the action, or proceedings, begun in
the county court is reversed, with instructions that such
proceedings be dismissed. Costs of appeal in such action
taxed to Etta May Vanderlip and Charles L. Ruckle.

REVERSED AND REMANDED.
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ALMA WILLIS, APPELLANT, V. ORDER OF RAILROAD TELEG-

RAPHERS ET AL., APPELLEES.
296 N. W. 443

FILED FEBRUARY 14, 1941. No. 30948.

1. Witnesses. When the insured waived all legal objections, for
himself and his beneficiary, to allowing any physician consulted
by him at any time to testify in any matter involving the policy
of insurance, and the beneficiary in writing also authorized any
physician to testify, or the examination of hospital records, in
regard to the insured, it was not error to admit such evidence.

2, Insurance. Nonmedical application for insurance in a fraternal
company is not required to be attached to the policy, but war-
ranties therein are conditions precedent to the issuance of the

policy.

3. The burden of proving that the insured was not in
sound health at the time of the issuance of the policy is upon
the defendant.

4. Such good health as insured warranted in his applica-

tion was that he had no serious disease, or any ailment seriously
affecting his general soundness or health, If he had a cancer of
the kidney at that time, from which he later died, he was not
in good health when he signed his application.

5. Evidence. The official charts and records, kept in the regular
course of business under the rules of a reputable hospital, are
admissible in evidence when a proper foundation has been laid.

APPEAL from the district court for Burt county: JOHN W.
YEAGER, JUDGE. Affirmed.

Everett C. Pilcher, for appellant.
Crossman & Barton and Edward A. Nelson, contra.

Heard before SiMMONS, C. J., RoSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

PAINE, J.

Suit was brought by the widow and beneficiary upon a
fraternal benefit department insurance policy carried by
her husband. The defendant paid $1,000, which plaintiff
accepted, to apply upon the policy, and plaintiff brought
suit for the remaining $2,000. At the close of the evidence,
the trial judge, upon motion of defendant, took the case
from the jury and dismissed the action. Plaintiff appeals.
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An amended petition was filed in the district court, al-
leging that the plaintiff was the widow of LeRoy F. Willis,
who was a telegrapher for the Burlington railroad at
Omaha, and who was a member of the Order of Railroad
Telegraphers, which order conducted a mutual benefit de-
partment, from which in 1911 deceased secured a $1,000
life insurance policy. In September, 1936, a new policy
was issued to him in the sum of $3,000 in the legal reserve
class, and all premiums were paid thereon. LeRoy F. Willis
died March 28, 1938, and due notice and proof of death
were given to the defendant, and on June 9, 1938, the de-
fendant mailed the plaintiff a draft for $1,000, and refused
to pay the balance of $2,000 upon said policy. Because of
such refusal to pay the balance, the plaintiff asked for judg-
ment in the sum of $2,000 and interest, together with a
reasonable attorney’s fee. ,

The defendant admits in its answer the death of the in-
sured, and that proof of death was duly made, and $1,000
paid thereon. Defendant alleges that it is an incorporated
fraternal beneficiary association, with its principal office
and place of business in St. Louis, Missouri, and admits to
membership only persons engaged in the occupation of rail-
road telegrapher, which occupation is a hazardous occupa-
tion, and that the Order of Railroad Telegraphers has main-
tained a mutual benefit department for the issuance of cer-
tificates or policies of life insurance. Defendant further
alleges that on August 14, 1911, it issued to the deceased a
“Caurrent Cost Class” certificate for $1,000 life insurance,
the same being issued upon a nonmedical application as to
insurability ; that on August 11, 1936, the deceased, being
then a member of the Order of Railroad Telegraphers,
signed an application to transfer the policy of $1,000, which
he had carried for 25 years, into $1,000 of insurance in the
“Legal Reserve Class,” and applied for an increase of
$2,000 additional in that class, and submitted his written
nonmedical application to the defendant for such additional
amount of such insurance in the amount of $2,000, making
‘a total policy of $3,000.













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































