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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1940

ETHEL R0SS, ADMINISTRATRIX, APPELLANT, V. EDWARD H.
CARROLL ET AL., APPELLEES,
291 N. W. 726

FrLep Aprin 26, 1940. No. 30733.

1. Evidence. “A party is ordinarily bound by the testimony of his
own witness on the question of negligence, unless the circum-
stances or the evidence of other witnesses would warrant the
jury in disregarding the evidence of such witness.” Zimman v.
Miller Hotel Co., 95 Neb. 809, 146 N, W. 1030.

2. Appeal. “In reviewing a direction to the jury at the close of
plaintiff’s evidence to return a verdict in favor of defendant, the
appellate court will assume the existence of all material facts
which competent evidence .on behalf of plaintiff establishes or
tends to prove and give him the benefit of proper inferences
from such facts.” In re Estate of Skade, 185 Neb. 712, 283
N. W. 851. ’

3. Automobiles: NEGLIGENCE. “A motorist driving at such speed
that he cannot stop or turn aside in time to avoid an obstruc-
tion discernible within the range of his vision is usually negli-
gent.” Hardung v. Sheldon, 133 Neb. 427, 275 N. W. 586. This
rule applies to a driver of a motor vehicle when approaching
and going around curves.

The speed at which a motor vehicle may be

driven around a curve, in the exercise of ordinary care, is gen-

erally less than may be required in other places. Negligence in
that regard is usually a question for the jury.

APPEAL from the district court for Richardson county:
VIRGIL FALLOON, JUDGE. Reversed.

(1)
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Ross v. Carroll

Kenneth S. Wherry, for appellant.
Chambers, Holland & Locke and 7. J. Kiesselbach, contra.

Heard before SimmoNs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

SIMMONS, C. J.

This is an action to recover damages for the death of
plaintiff’s husband resulting from the collision of two
trucks on a public-highway. The defendants are copart-
ners, owners of a truck involved in the collision, and their
employee, the driver of the truck. The sufficiency of the
pleadings is not questioned. Plaintiff alleged that the
defendants were guilty of negligence in that (1) their
truck was driven into an intersection and around a blind
corner at an excessive rate of speed; (2) that no signal
was given while their truck was approaching or was in the
intersection; (3) that the defendants’ truck was being
driven on the left or wrong side of the highway at the time
of the collision.

At the close of plaintiff’s case, defendants separately
moved for an instructed verdict on the ground that there
was no evidence to show negligence of the defendants to
have been the proximate cause of the accident. This motion
was sustained and a verdict directed for the defendants.
Plaintiff appeals.

This situation requires an examination of the evidence.

There is no serious dispute about the following facts.
The collision occurred about 9:30 a. m., June 20, 1938, upon
a state highway in Gage county, Nebraska, at a point where
the highway turns from a north and south course to an
east and west course. A dirt highway continues to the
north. The state highway is slightly curved as it makes
the turn; as it approaches the curve, from the south going
north, there is a slight elevation in the grade ; the roadway is
banked at the turn to the southeast; and as it goes east,
the highway slopes slightly into a down-grade. The high-
way is graveled on the traveled surface, and on the day of
the accident was dry and in good condition. In the con-
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struction of the road, a cut was made in the hill which
left a bank to the southeast of the curve. Wheat, ready for
harvest, was growing upon this elevated land. This created
a situation where cars immediately approaching the turn
from either side were hidden from view of cars approaching
from the other direction except for the restricted view
directly in front. Plaintiff’s husband and her brother were
driving west in a Ford “pick up” truck (hereinafter called
the Ford). The Ford was owned by the brother, who was
driving. The plaintiff’s hushand was a passenger. Their
speed is not shown. They had traveled over about two-
thirds or three-fourths of the curve when the collision
occurred so that the Ford at the moment of impact was
headed more south than west. The defendant Neff, in the
course of his employment, was driving a large freight truck
(hereinafter called the truck), 20 feet long, 12 feet high,
and 8 feet wide, north along the highway, and had started
to make the turn when the collision occurred. The truck’s
direction was more north than east. Neff, one Carel, and a
10-year-old boy were occupants of the truck. There is a
“turn” sign some 500 feet to the south. At that point, the
truck began to slow down, and was traveling about 30
miles an hour as it started into the turn. The truck gave no
warning of its approach as it went around the turn. No
showing is made as to whether or not a warning was given
by the Ford. The truck driver first saw the Ford when it
was 30 to 40 feet away from him (it could not have been
seen before that time), put on his brakes with force, and
had almost stopped when the collision occurred. The Ford
did not slacken its speed nor vary to the left. The two
vehicles came together with the left front wheel of each
vehicle receiving the direct force of the impact. The truck
was knocked back three feet and turned on its right side,
with the right rear top corner of the body resting against
the bank on the east side of the road. The Ford was almost
demolished. The left front wheel was broken and torn from
the axle, the axle, dropped to the ground, dragged about
one and one-half feet making a mark in the highway. The
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crank case was broken, and the oil dripped out upon the
ground, making a spot a foot or more across, and ran down
to the southeast along the slope of the highway. The right
front wheel of the Ford was not seriously damaged. Glass
from both vehicles was upon the highway, and there was
blood near the oil spot. One occupant of the Ford was
thrown clear of the car and was picked up several feet away
from it. The other occupant was beneath the wreckage of
the Ford. Parts of the car were moved to free him, but the
chassis was not moved at that time. The said occupants
were rendered unconscious immediately and died the same
day without regaining conscidusness.

The apparent conflict in the testimony is as to the exact
location of the two vehicles at the moment of impact and
goes to the question as to whether they were on their right
side of the highway. There were no eyewitnesses except the
occupants of the two vehicles. Plaintiff called as her wit-
ness, Carel, a passenger in the truck and apparently a friend
of the defendant Neff. He testified as to some of the facts
already recited and, further, that the truck was proceeding
on its right half of the highway, that in making the turn it .
was not more than four feet away from the bank on the
south and east, that the Ford was “hugging the inside of
the curve,” was on the defendants’ right side of the road,
that the cars came together “head on,” and that both vehicles
came to rest on the defendants’ (right) side of the high-
way. The damage to the left front wheels indicates that
the Ford was largely to the west of the truck at the moment
of the impact. At one point in his testimony, the witness
Carel says the Ford after the collision was to the “north
and west” of the truck and within three feet of it. Plaintiff’s
other witnesses, who reached the scene of the accident
shortly thereafter, place the north and front end of the truck
out into the highway, headed north and west and across the
center line of the traveled portion of the highway. These
same witnesses put the fragments of glass and the oil and
blood spots all west of the center line of the highway.

This apparent conflict in the evidence largely disappears
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upon an examination of a photograph of the vehicles taken
following the accident. Over objections of the plaintiff, it
was put in evidence by the defendants on cross-examination
of the witness Carel. The photographer who took the pic-
ture did not testify as to the usual foundation facts. The
witness Carel testified that it was a clear and accurate
reproduction of the way the truck and the Ford looked im-
mediately after the accident and before either were moved.
We need not now determine the question of the sufficiency
of the foundation. The testimony of the witness Carel is
that the truck was “knocked back about three feet” by the
impact and tipped over. There is no evidence as to the
movement of the Ford following the impact except that as
to the left front axle. The picture was taken from several
car lengths to the south and from a point to the west of the
south-bound lane of travel. Had the picture been taken
from the east side of the highway, looking directly north,
it might have shown the truck headed northwest as plain-
tiff’s witnesses, including Carel, testify. The picture shows
the body of the truck lying on its side with its top to the
east and its underside facing west, with the right wheels
on the ground and the left wheels in the air. It shows the
right lane of travel and the right front wheel of the truck
touching the worn tracks made by the left wheels of vehicles
that have traveled east. It also shows the 7ight rear wheel
of the truck touching the worn tracks made by right wheels
of vehicles that have traveled east. The truck is eight feet
wide. If the truck were put back on its wheels in the
position in which it was before tipping over, it would follow
that the rear wheels of the truck would be in their lane of
travel, the left front wheel of the truck would be some six or
seven feet to the west of its lane of travel, the truck body
would be diagonal thereto, and the front end conceivably in
the lane of travel of the Ford going south. The witness
Carel, in explaining what happened, said: “As we was
coming around the curve we was traveling I imagine thirty
miles an hour and so we was kind of going over, Neff took
his foot off the foot feed and kind of glided down the hill
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and we was coming around the curve, I imagine we was
going thirty miles an hour, we seen this truck about thirty
or forty feet ahead, then when Neff seen the truck he
slammed on his brakes and they come on head-on right into
us; we was on the right-hand side of the road and they was
hugging the inside of the curve.” What did the witness
mean by ‘“we was kind of going over?’ The statement
could relate to speed. However, considering the speed, the
size of the truck, and the turn, might it not also mean “we
was kind of going over” the turn? Unexplained, it is for the
jury, not for the court, to say what was meant. This latter
interpretation of the statement of the witness Carel and of
the photograph is strengthened by the fact that only the
right rear top corner of the truck was resting against the
bank. Obviously, the front end of the truck was not as
close to the bank as the rear end, and, accordingly, must
have been nearer the center of the road and diagonal to its
lane of travel. If the latter meaning is the correct one,
then we must also recognize the fact that the truck at the
time of the impact was at least three feet further north and
three feet further into the Ford’s lane of travel than the
picture shows. So interpreted, the picture largely removes
the conflicts in Carel’s testimony between his statement
above quoted and his other testimony and that of other wit-
nesses on that same question.

Under the circumstances here presented, the plaintiff is
not bound by the unfavorable statements of the witness
Carel to the extent that those statements control over all
other evidence offered, including Carel’s own statements.

“A party is ordinarily bound by the testimony of his own
witness on the question of negligence, unless the circum-
stances or the evidence of other witnesses would warrant
the jury in disregarding the evidence of such witness.”
Zimman v. Miller Hotel Co., 95 Neb. 809, 146 N. W. 1030.

“Also, if all the favorable evidence, both direct and cir-
cumstantial, produced by plaintiff fairly tends to prove the
material facts necessary to make a prima facie case, the fact
that there were inconsistencies or contradictions in some of
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the testimony of himself or his witnesses will not justify
the court in sustaining a demurrer to the evidence.” 64
C. J. 388, and cases there cited. See, also, Merchants Bank
v. Dunn, 41 N. M. 432, 70 Pac. (2d) 760; Davis v. Wallace,
169 Okla. 497, 37 Pac. (2d) 602.

Is the evidence sufficient to make a prima facie case
against the defendants?

“In reviewing a direction to the jury at the close of
plaintiff’s evidence to return a verdict in favor of defendant,
the appellate court will assume the existence of all material
facts which competent evidence on behalf of plaintiff estab-
lishes or tends to prove and give him the benefit of proper
inferences from such facts.” In re Estate of Skade, 135
Neb. 712, 283 N. W. 851.

Under the above rule, this evidence is sufficient to sup-
port a finding that the defendants’ truck was driven upon
the wrong side of the road into a blind corner, where visi-
bility was limited to 40 feet ahead, at a speed of thirty miles
an hour, without the sounding of a horn, and that the Ford
in which plaintiff’s husband was riding as a passenger
was upon its own side of the road.

“A motorist driving at such speed that he cannot stop or
turn aside in time to avoid an obstruction discernible within
the range of his vision is usually negligent.” Hardung v.
Sheldon, 133 Neb. 427, 275 N. W. 586. See, also, 5 Am. Jur.
652, sec. 269.

“No person shall operate a motor vehicle on any highway
outside of a city or village at a rate of speed greater than is
reasonable and proper, having regard for the traffic and
use of the road and the condition of the road, nor at a rate
of speed such as to endanger the life or limb of any person,
* % %2 Comp. St. Supp. 1939, sec. 39-1193.

“(a) No person shall drive a vehicle on a highway at a
speed. greater than is reasonable and prudent under the
conditions then existing. (b) The following speeds shall be
prime facie lawful, but in any case when such speed would
be unsafe, it shall not be lawful: (1) Twenty miles per hour
in any business district; (2) Twenty-five miles per hour
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in any residence district; (8) Sixty miles per hour between
the hours of sunrise and sunset * * * upon any highway
outside of a city or village. (c¢) The fact that the speed
of a vehicle is lower than the foregoing prima facie limits
- shall not relieve the driver from the duty to decrease speed
when approaching and going around curves, when approach-
ing a hill crest, when traveling upon any narrow or winding
roadway, or when special hazard exists with respect to
pedestrians or other traffic or by reason of weather or
highway conditions, and speed shall be decreased as may be
necessary to avoid colliding with any person, vehicle or other
conveyance on or entering the highway in compliance with
legal requirements and the duty of all persons to use due
care.” Comp. St. Supp. 1939, sec. 39-11,101.

“(b) No vehicle shall, in overtaking and passing another
vehicle, or at any other time, be driven to the left side of
the roadway under the following conditions: (1) When
approaching the crest of a grade or upon a curve in the high-
way where the driver’s view along the highway is ob-
structed.” Comp. St. Supp. 1939, sec. 39-11,108.

“What is a reasonable speed is necessarily largely de-
pendent on the situation and the surrounding circumstances,
it being obvious that a speed which would be safe, reason-
able, and proper in some places and under some circum-
stances might be highly dangerous, unreasonable, and im-
proper in other places and under other circumstances.” 42
C. J. 926.

“Generally speaking, the speed at which a car may be
driven around a curve in the exercise of ordinary care is
less than may be required in other places. Some statutes
limit the speed in going around a corner or a curve where the
operator’s view is obstructed and provide that a speed in
excess of that fixed shall be prima facie evidence of negli-
gence. Other statutes require the driver to have his vehicle
under control, without specifying the effect of violation of
the statute. Negligence in this regard, however, is usually
held to be a question for the jury.” 5 Am. Jur. 686, sec.
342,
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“When a motor vehicle is approaching or rounding a
corner or curve there is a special necessity for keeping to
the right-hand side of the road and the driver has not the
right to drive on the left-hand side relying upon having
time to turn to the right if a car approaching from the oppo-
site direction comes into view.” 42 C. J. 906. See, also,
42 C. J. 931; 5 Am. Jur. 686, sec. 341.

“Every motor vehicle when operated upon a highway
shall be equipped with a horn in good working order capable
of emitting sound audible under normal conditions from a
distance of not less than two hundred feet.”” Comp. St.
Supp. 1939, sec. 39-1170,

“The driver of a motor vehicle traversing defiles, can-
yons or mountain highways shall hold such motor vehicle
under control and as near the right-hand side of the highway
as reasonably possible and upon approaching any curve
where the view is obstructed within o distance of two
hundred feet along the highway shall give audible warning
with a horn or other warning device.” Comp. St. Supp.
1939, sec. 39-1157.

These statutes require not only the installation of warn-
ing devices on motor-propelled vehicles, but that they shall
be used to apprise travelers of the approach of an oncoming
car. Christoffersen v. Weir, 110 Neb. 390, 193 N. W. 922.

“The duty to sound a signal of the approach of a motor
vehicle depends largely on the circumstances of the par-
ticular case. A special necessity exists where the car is on
the wrong side of the highway, * * * or is approaching a
curve ¥ * #2742 C, J. 917. _

Defendants contend that this case is controlled by the
holding of this court in Hessler v. Bellamy, 128 Neb. 571,
259 N. W. 514, where the rule is stated :

“Where undisputed physical facts demonstrate that col-
lision out of which injuries arose was not caused by negli-
gence of defendant, the evidence is not sufficient to support
a verdict for plaintiff.

“If the evidence essential to a recovery by plaintiff is
clearly disproved by the physical facts and conditions, the
trial court shall direct a verdict against him.”
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However, that rule applies only where the undisputed
facts demonstrate that the collision was not caused by the
negligence of the defendant. Dederman v. Summers, 135
Neb. 453, 282 N. W. 261; Hill v. Interstate Transit Lines,
137 Neb. 110, 288 N. W. 508.

With reference to the testimony as to the glass, oil and
blood spots being on the west side of the road, defendants
argue that this feature of the case is controlled by the
reasoning in Anderson v. Interstate Transit Lines, 129 Neb.
612, 262 N. W. 445. The evidence there showed the position
of the vehicles after the collision. However, in that case,
“nothing in the evidence tends to reasonably identify the
point of collision, with reference to the center boundary of
the highway. The actual problem presented by the record in
its present form is one of the resolution of forces, and we
would be required to determine from the position of the
two motor vehicles at the conclusion of the incident, just
where they actually collided. With no evidence before us as
to the weight, speed, location on the highway, or direction of
movement thereon, of either truck or bus at the moment of
impact, obviously this cannot be done.”

The distinction in the facts-presented is obvious, for here
there is positive evidence as to the movement of the truck
following the impact, and evidence that “tends to reason-
ably identify the point of collision, with reference to the
center boundary of the highway.”

The rule in the Anderson case might be applicable to the
position of the Ford following the impact, for we find no
evidence showing the movement of the Ford body following
the impact, save the testimony as to the left front axle
mark in the road.

1t follows that the evidence offered was sufficient to re-
quire a submission of the case to the jury, and that the trial
court erred in sustaining defendants’ motion for a directed
verdict.

REVERSED AND REMANDED.
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MESSMORE, J., not participating.

JOHNSEN, J., dissenting.

I have hitherto followed the practice of not filing a
written dissent, where I merely disagreed with the writer
of an opinion upon his statement or interpretation of the
facts. It has been my view that, if I was unable to convince
my associates, in the consultation room, of the correctness of
a factual analysis of a case, it was advisable, generally
speaking, to bow to their judgment, or, at most, simply to
enter on the record a notation of my dissent. Written ex-
pressions of judicial disagreement on facts ordinarily can
serve no useful purpose, except to gratify a defeated litigant
and his counsel. Such expressions obviously are of no
value in the development of jurisprudence, and any mani-
festation of discord or lack of unanimity in reading and in-
terpreting the facts of a record may only weaken public
confidence in the soundness of judicial decision. On prin-
ciples of law, however, and their applicability to a par-
ticular case, I have never hesitated to make a full expres-
sion of my individual views.

It is with some reluctance and regret that I make an
exception and departure from the foregoing principles in
this case. I must do so, however, or make a compromise
with my conscience, which to me is impossible. The majority
opinion seems to me to so utterly ignore the inexorable
facts of the situation that I cannot let it pass unchallenged.
If it were possible to have some of the photographs, which
are in the record, printed in the published reports, I would
not have to waste time in further discussion. Exhibits 1
and 4 fully tell the story of the collision. To me, they
demonstrate conclusively that the vehicles met head-on as
they were rounding the curve, and that after the collision
both of them were still entirely on defendant’s side of the
highway. Defendant’s truck never was and never could have
‘been on the left side of the highway. After the accident it
continued to face northeast, the direction in which it had
been traveling, except that it had tipped over against the
bank. Some of the plaintiff’s witnesses confusedly referred
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to the truck’s direction as northwest, but the photographs
leave no possible ground for any misunderstanding here. '

The majority opinion says: “Plaintiff’s other witnesses,
who reached the scene of the accident shortly thereafter,
place the north and front end of the truck out into the high-
way, headed north and west across the center line of the
traveled portion of the highway. These same witnesses
put the fragments of glass, and the oil and blood spots all
west of the center line of the highway.” “The picture was
taken from several car lengths to the south and from a
point to the west of the south-bound lane of travel. Had
the picture been taken from the east side of the highway,
looking directly north, it might have shown the truck headed
northwest as plaintiff’s witnesses, including Carel, testify.”
“If the truck were put back on its wheels in the position
in which it was before tipping over, it would follow that the
rear wheels of the truck would be in their lane of travel, the
left front wheel of the truck would be some six or seven
feet to the west of its lane of travel, the truck body would
be diagonal thereto, and the front end conceivably in the
lane of travel of the Ford going south.” “The damage to
the left front wheels indicates that the Ford was largely
to the west of the truck at the moment of the impact.”
“x * % thig evidence is sufficient to support a finding that
the defendants’ truck was driven upon the wrong side of the
road into a blind corner * * * and that the Ford in which
plaintiff’s husband was riding as a passenger was upon its
own side of the road.”

The photographs, as I have indicated, not only fail to
substantiate these statements, but they utterly disprove
them. I do not think it is proper to conjecture on what
some imaginary photograph, not in the record, “might have
shown.” Certain it is that the photographs in evidence do
not warrant the assumption that, if the truck were put back
on its wheels, its front end would be in the lane of travel
of the Ford,—either “conceivably,” or any other way. It
was not the left front wheels of the vehicles that collided,
for the motor and the whole front end of the Ford are
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shown demolished. The testimony of the eyewitness called
by plaintiff was that it was a head-on collision. The state-
ments of relatives and friends of the deceased that the
front end of the truck protruded beyond the center of the
highway after the collison cannot be accepted against the in-
controvertible evidence of the photographs. The same is
true of the statement that there was an oil patch on the
Ford’s side of the highway. The oil had dripped from the
Ford after the impact, and only by moving the Ford where
the photographs show it was not can the oil patch be
placed beyond the center of the highway. The evidence in-
dicates that glass was scattered all over the highway and
the fact that some of it flew beyond the center of the road
certainly is of no evidentiary significance. The conclusion
that “the defendants’ truck was driven upon the wrong
side of the road * * * and that the Ford * * * was upon its
own side of the road” can only be reached by using a judicial
derrick to move the cars from the place where the photo-
graphs conclusively establish them to have been.

The opinion, to my mind, is based wholly on unwar-
ranted speculation and artificial reconstruction of the ob-
vious physical facts.

CARTER, J., concurs in the dissent.

WILLIAM M. WILSON, APPELLANT, V. CITY OF OMAHA,
APPELLEE.
291 N. W. 732

FIiLED APRIL 26, 1940. No. 30786.

1. Municipal Corporations. The city council of Omaha, a city of the
metropolitan class, has power to create a sewerage district and
construct therein a sewerage system, but the exercise of such
power is discretionary. Comp. St. 1929, sec. 14-352; Adams v.
City of Omaha, 119 Neb. 753, 230 N. W. 680.

“Cities of the metropolitan class are not liable for

damages caused by surface water, because its storm sewers are

of insufficient capacity to carry all of such water.” Adams v.

City of Omaha, 119 Neb. 753, 230 N. W. 680.
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. In an action against the city of Omaha for flood-water
damage to residence property, evidence outlined in opinion held
insufficient to make a case in favor of plaintiff on the issue of
actionable negligence of the city in constructing and maintain-
ing a sewerage system in a sewerage district.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

Anson H. Bigelow, for appellant.

Harold C. Linahan, W. W. Wenstrand, Edward Sklenicka
and Alfred Raneri, contra.

Heard before SiMMoONS, C. J., RoSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

ROSE, J.

This is an action by William M. Wilson, plaintiff, for
alleged negligence of the city of Omaha, defendant, in dam-
aging by flood waters the house and lots and some personal
property owned by him at 3323 Boyd street near the inter-
section thereof with Thirty-third street.

The petition contains two counts. In the first cause of
action damages resulting from a flood June 9, 1936, were
alleged to be $1,127.50 and in the second cause of action
damages resulting from a flood July 18, 1937, were alleged
to be $1,660, or a total of $2,787.50.

The negligence for which plaintiff claims damages seems
to be the construction and overloading of the main sewer
in an inadequate sewerage system in the sewerage district
for a watershed or drainage area of 1,320 acres of land
devoted to parks, boulevards, streets, alleys, residences in
city blocks and to other purposes. The natural channel of
drainage through this area is generally west to east from
Fontenelle Park not far from the western boundary of the
watershed to or near the intersection of Thirty-third and
Boyd streets, the lowest point in the surrounding territory
or outlet to the Missouri river; Thirty-third street running
north and south and Boyd street east and west. The main
sewer is in an old creek bed, the natural course of drainage,
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now occupied by Paxton boulevard. Lateral sewers in the
area drained empty into the main sewer, some from the
southwest and some from the northwest.

The city pleaded in defense to the action that, in locating
and constructing the sewers in the drainage area, it adopted
and acted on the best available engineering advice, that the
sewers were adequate for all normal and ordinary purposes
of the drainage district and sewerage system, and that the
damages to plaintiff’s property were caused by unusual and
excessive rains and resulting floods June 9, 1936, and July
18, 1937, and denied any actionable negligence of the city
as alleged in the petition.

At the close of plaintiff’s evidence, the district court, on
motion of defendant, excused the jury and dismissed the case
for insufficiency of the evidence to prove municipal negli-
gence causing, or contributing to, the damages pleaded in
the petition. Plaintiff appealed.

The controlling question presented by the appeal is the
sufficiency of the evidence to make a case for damages on
the issue of the city’s negligence.

The evidence adduced by plaintiff tends to prove that the
intakes at the storm sewers did not collect all the water that
fell during the floods; that flood waters flowed over the in-
takes, on the streets and alleys, and were 150 feet wide at
Thirty-third and Boyd streets; that the hydraulic pressure
of the water in the main sewer at the intersection there ex-
ploded the sewer, which plaintiff alleged to be 15 feet in
‘diameter, and threw water and paving materials into the air;
that there were logs, twigs, garbage cans, and other débris
all over the streets; that water backed up Boyd street 150
feet into the basement of plaintiff’s house where it was four
feet deep, damaged the foundation and deposited two inches
of mud on the basement floor and on the lawn.

An engineer with a long professional experience in the
service of the city was called to the witness-stand by plain-
tiff, explained the typography of the watershed, described"
the sewerage system, and said in substance: The sewers in
the drainage area were located and constructed in accord-
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ance with the best engineering practice at the time. The
sewer system was designed for a carrying capacity suffi-
cient to “handle a continuous, uniformly distributed rain of
about one inch per hour”—or about the same carrying capac-
ity as the outlet of the lowest spot in the surrounding terri-
tory at Thirty-third and Boyd streets. There is also evi-
dence to the effect that it had rained continuously for about
an hour before the flood waters reached plaintiff’s house.
Another witness for plaintiff, born” and reared in Omaha,
who had resided with hLis family as a tenant in plaintiff’s
house for two years, testified that the rains were unusual
and said: “With the exception of those (June 9, 1936,
and July 18, 1937) I never saw any rains of that nature in
that vicinity.”

From undisputed evidence the necessary deduction is that
rain waters entered the intakes and washed the sewers
for about an hour before plaintiff’s property was damaged.
The damages, therefore, were caused by flood waters,
whether pouring from the break in the sewer or flowing on
the surface of the ground, on streets and on alleys, carrying
logs, twigs, garbage cans and mud.

As already shown, plaintiff’s damaged property was sit-
uated near the lowest point in the natural channel of drain-
age before the city created a sewerage district or installed
a sewerage system. The evidence shows that the rains
which damaged plaintiff’s property were unusual and ex-
cessive to an extent not necessarily to be anticipated when
the sewerage system was planned. Moreover, the evidence
fails to show that the floods would not have caused damages
to the same extent in absence of municipal sewers. The city
charter provides:

“The city council shall have power to lay off the city, or
parts thereof, into suitable districts for the purpose of
establishing a system of sewerage and drainage; to provide
such system and regulate the construction and repairs and
use of sewers and drains.” Comp. St. 1929, sec. 14-352.

An exercise of this power was not mandatory, but was
discretionary with the city council. Adams v. City of Omaha,
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119 Neb. 753, 230 N. W. 680. In that case it was held:
“Cities of the metropolitan class are not liable for dam-
~ ages caused by surface water, because its storm sewers

are of insufficient capacity to carry all of such water.” In
the discussion of this question it was said in the opinion:

“For aught that appears, no more water came to or upon
plaintiff’s premises than would have naturally reached them
if no sewer had been constructed. In fact, the inference is
that less water was precipitated upon his premises than
would have been, had no sewer been constructed. The law
authorizes, but does not require, cities of the metropolitan
class to construct storm sewers. If no storm sewer had
been constructed, plaintiff’s damage would not have been
less and might have been greater. Plaintiff’s plight is no
worse because of the insufficiency of the sewer, and it is to
be inferred that it is somewhat better.

“A somewhat similar question was presented in City of
Atchison v. Challiss, 9 Kan. 603, 611, where in the opinion
it was said: ‘Now, if a city is not bound to construct a drain
of any kind, by what system of reasoning can it be made to
appear that if it shall construct a drain it must construct
one that shall be sufficient in all cases, and for every emer-
gency? Any drain is better than no drain. Any drain in-
stead of being an injury to a party is, so far as it operates, a
positive benefit. If it carries off half the water that falls
upon his premises, instead of the whole, how can that be said
to be an injury? Is it not an actual benefit to the extent that
it operates? And if a benefit, upon what principle can the
city be made liable? If failure to construct storm sewers
to carry off any of the surface waters was not negligence,
certainly the construction of the sewer that carries away
a part of the water would not be actionable.” Adams v.
City of Omaha, 119 Neb. 753, 230 N. W. 680.

The reasoning in the opinions of the Nebraska and Kan-
sas courts in the cases cited was adopted in Deschner v. City
of Ipswich, 59 S. Dak. 456, 240 N. W. 487.

Upon consideration of all the competent evidence in the
record and offers of proof rejected, the conclusion is that
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plaintiff did not make a case for damages on the issue of
actionable negligence of the city. Having reached this
conclusion, the rejection of photographs and other evidence
tending to show the effect of the flood waters on the prem-
ises of plaintiff is immaterial.

AFFIRMED.

WALTER S. WHITTAKER ET AL., APPELLANTS, V. NELL
HANIFIN ET AL., APPELLEES.
291 N. W. 723

FILED APRIL 26, 1940. No. 30805.

1. Negligence. In an action for injuries sustained in an auto-
mobile collision, where plaintiff first observed the defendant’s
automobile 150 feet from the intersection, and observed that the
defendant did not see him, but failed to give any warning signal,
assuming that defendant would slow down and give plaintiff the
right of way, the plaintiff was guilty of sufficient negligence as
a matter of law to bar any recovery.

Where the evidence shows beyond reasonable dispute

that plaintiff’s negligence was more than slight as compared

with defendant’s negligence, the jury should be instructed to
find for the defendant.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. A ffirmed.

Beatty, Maupin, Murphy & Davis, for appellants.

Halligan, Meclntosh & Halligan and Beeler, Crosby &
Baskins, contra.

Heard before SiMMONSs, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ,

PAINE, J.

This action grew out of an automobile collision, in which
Walter S. Whittaker, one of the plaintiffs, suffered very
serious injuries. At the close of plaintiffs’ evidence, each
of the defendants separately moved the court to discharge
the jury and enter judgment for defendants. The jury
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were discharged, and the motion sustained and the action
dismissed. The plaintiffs appeal.

There is but little conflict in the evidence in this case.
Plaintiff Walter S. Whittaker was 22 years of age, and was
driving an International half-ton truck, loaded with 1,000
pounds of meat, into North Platte from the plant of the
North Platte Packing Company. The accident occurred
about four or five blocks east of the city limits of North
Platte on an extension of East Eighth street, which road
leads to stockyards and this packing plant. There is heavy
traffic on East Eighth street at all times.

The defendant Harry Gutherless was 19 years of age,
and on June 2, 1938, was employed by Miss Nell Hanifin,
the other defendant, who owned Milady Shop. Gutherless
was driving his own 1934 Ford V-8 car, which had run
over 50,000 miles, on Bryan avenue, accompanied by Miss
Aubrey Hosford, who had bills of Milady Shop which they
were trying to collect.

The accident occurred about 11 o’clock in the morning on
June 2, 1938, on a clear day, with perfect visibility. The
plaintiff had loaded his truck with meat at the packing plant,
and started to deliver it to a merchant in North Platte. He
had to run in intermediate for at least half a mile before
he was able to get his engine into high speed, and was
running at about 40 or 50 miles an hour on East Eighth
street toward the city when the collision occurred.

The defendant was going south on Bryan avenue, which
crossed East Eighth street at right angles. The defendant
and the lady with him, in trying to find the house of a cer-
tain debtor, were intently examining the number on the
house they had just passed, and were giving little or no
attention to the traffic on the highway they were about to
cross. The plaintiff, being on the main-traveled road, and
heavily loaded, did not slacken his speed, although he saw
the defendant’s car approaching the intersection when 150
feet away. The plaintiff testified that he expected that the
car would slow down and let his truck pass, and therefore
did not sound his horn, and never applied his brakes. When
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plaintiff discovered that the car, which was going nearly as
fast as he was driving, was not going to stop, he tried to
turn his truck into the diteh to avoid a collision, but it was
too late, and a terrific crash oceurred, wrecking both vehicles.
The plaintiff was badly injured, had compound fracture of
the jaw, with many teeth knocked out, and his skull was
fractured and required three operations.

The defendant testified that his eyes were fastened on
the house he was passing, to get the number, and he never
Iooked to see if a ecar was coming into the intersection, and
drove into the intersection without applying his brakes.
The plaintiff’s reason for not attempting to stop his truck
was that traffic on the highway on which he was traveling,
between the city of North Platte and the packing plant and
stockyards district, had in his opinion the right of way, as
cars coming in from the side streets were in the habit of
stopping for the heavier traffic on this road, and, therefore,
while he saw the Ford approaching, and even noticed that
they were not looking where they were driving, he made no
effort to stop until the instant before the crash, when he
turned the truck towards the ditch.

In reference to these two roads, neither one is an arterial
highway. They are both graveled roads, but the defendant
had the right of way, as he was approaching from the right
side. “When two vehicles approach or enter an inter-
section at approximately the same time, the driver of the
vehicle on the left shall yield the right of way to the vehicle
on the right.” Comp. St. Supp. 1939, sec. 39-1148.

The plaintiff insists that one who has negligently placed
himself in a situation of imminent peril, and is either un-
conscious of the situation, or unable to avoid the danger, or
both, may nevertheless recover damages of the defendant
who negligently inflicts injury, if the defendant could have
avoided the injury after discovering the plaintiff’s peril,
citing 4 Blashfield, Cyclopedia of Automobile Law and
Practice, 536, and Restatement, Torts, sec. 479.

However, as the court views this case, the evidence does
not support the theory that plaintiff was unable to avoid the
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peril, for he saw defendant coming when 150 feet away, and
did nothing; nor does the evidence indicate that the defend-
ant had time to do anything after discovering plaintiff’s
peril. . ¥

Plaintiffs’ counsel also argues that this court has held
that the failure of the driver of an automobile, upon
approaching an intersection, to look in the direction from
which another automobile is approaching, where, by looking,
he could see and avoid the collision that resulted, is, under
the circumstances of this case, gross negligence as a matter
of law, citing Nelson v. Plautz, 130 Neb. 641, 265 N. W.
885, and Nielsen v. Yellow Cab & Baggage Co., 130 Neb.
457, 265 N. W. 420. Even though this is all true, it does
not relieve the plaintiff of his negligence under the facts
herein.

In Morrison v. Scotts Bluff County, 104 Neb. 254, 177
N. W. 158, this court said: “If, on the trial of an action
‘brought to recover damages for injuries to a person or to
his property caused by the negligence of another,” plaintiff
is found to be guilty of negligence directly contributing to
the injury complained of, he cannot recover, even though
defendant was negligent, unless the contributory negligence
of plaintiff was slight and the negligence of defendant was
gross in comparison therewith.” See, also, 17 Neb. Law
Bulletin, 71.

This court has held many times that, where different
minds may draw different conclusions from the evidence in
regard to negligence, the question should be submitted to
the jury, but where the evidence shows beyond reasonable
dispute that the plaintiff’s negligence is more than slight as
compared with the defendant’s negligence, then it is proper
for the trial court to instruct the jury to return a verdict
for the defendant. Sindelar v. Hord Grain Co., 116 Neb.
776, 219 N. W. 145.

The evidence in the case at bar clearly shows that the
plaintiff was guilty of more than slight negligence, which
defeats a recovery, in which case it is proper to sustain a
motion for an instructed verdict for the defendant. McDon-
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ald v. Omaha & C. B. Street R. Co., 128 Neb. 17, 257 N. W.
489,

In our opinion, the evidence offers no foundation for the
application df the doctrine of the last clear chance, urged
by plaintiffs. Diekm v. Dargaczewski, 135 Neb. 251, 280
N. W. 898.

The negligence of the plaintiff was more than slight,
and therefore, as a matter of law, the trial court was right
in not submitting the case to the jury, for under the cir-
cumstances the plaintiff is not entitled to recover in law.

AFFIRMED.

STATE, EX REL. CONSUMERS PUBLIC POWER DISTRICT, RELATOR,
V. WALTER A. BOETTCHER, RESPONDENT.
291 N. W. 709

FILED APRIL 26, 1940. No. 30886.

1. Municipal Corporations. A municipality is bound by contracts
relating to its business or proprietary interests, even though
such contracts may continue long after the officers signing them
have gone out of office.

2. A revenue bond is a negotiable obligation, payable en-
tirely from the revenues of a public utility.

3. Revenue bonds do not come within the constitutional
provisions limiting the amount of indebtedness of a city.

4, The purchase of an electric system is not entered into by
virtue of the governmental functions of a city, or under its
police power, but is entered into as a municipal business enter-
prise.

5. A city cannot contract away powers conferred upon it
by statute in the interest of the taxpayers.

6. Future city councils cannot be legally bound to a price

fixed in advance by a formula depending on amount of bonds
outstanding and allocation of earnings, when the statute leaves
the determination of the reasonableness of the price to be fixed
by agreement or condemnation proceedings at the time of the
determination by the city to buy the electric light and power
system.

Original proceeding in mandamus by the state, on the
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relation of Consumers Public Power District, against Walter
A. Boettcher. Writ denied.

C. N. McElfresh, for relator.

Munger & Rhodes, for respondent.

Clarence T. Spier, W. D. Deakins, Jr., Zelma D. Derry,
George A. Munro, Paul C. Holmberg, Harold M. Shultz,
Philip H. Robinson and H. D. Hunter, amict curi.

Heard before SiMMoNs, C. J., ROSE, EBERLY, PAIN,
CARTER, MESSMORE and JOHNSEN, JJ.

PAINE, J.

This is an original action in mandamus. The relator is
the Consumers Public Power District, of Columbus, Ne-
braska, and such relator prays that an alternative writ of
mandamus should issue, requiring its own secretary, in
accordance with a resolution duly passed, to sign, execute
and deliver a memorandum of agreement, exhibit C, dated
November 20, 1939, which is supplementary to a memou-
randum of agreement, dated September 6, 1939, marked
exhibit B, also attached to the petition, which the secretary
has duly signed. The sole question at issue is whether this
supplementary agreement, which the secretary refuses to
sign, is valid.

The relator is organized under Senate File 310, ch. 86,
Laws 1933, as amended, and found in sections 70-701 to
70-719, Comp. St. Supp. 1939, being an act relating to
irrigation, and also to the generation, distribution, trans-
mission, sale, and purchase of electric energy for lighting,
heating, power, and other purposes, and to provide for
the creation and incorporation of public power districts.

The relator, Consumers Public Power District, was or-
ganized August 5, 1939, the electors of said relator disfrict
being exactly the same as electors of the city-of Columbus.

. The application for mandamus was filed January 2,
1940, by the Consumers Public Power District against
Walter A. Boettcher, its secretary, and sets out, in brief,
the foilowing facts: That the Consumers Public Power Dis-
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trict was organized August 5, 1939, and the nature and
purpose of its business includes the leasing, purchasing, or
otherwise acquiring of the Northwestern Public Service
Company, a Declaware corporation, including generating
plant and distribution systems in the counties of Platte,
Butler, Colfax and Merrick, and the Columbus division
of the company, with all of its real and personal property;
that the boundaries of the Consumers Public Power Dis-
trict are the same as the boundaries of the city of Columbus;
on August 12, 1939, the relator entered into a lease agree-
ment with the Northwestern Public Service Company for
the lease and purchase of its Columbus division, said lease
being contained in a printed book of some 41 pages, attached
to the petition as exhibit A ; on August 21, 1939, the mayor
and council of the city of Columbus passed an ordinance
granting a franchise, in the form proposed in said agree-
ment, exhibit A, to the Northwestern Public Service Com-
pany, and on September 25, 1939, said ordinance, to run
for 25 years, was duly and regularly approved by the
electors of the city at a special election; on October 15,
1939, the relator district entered into possession and took
over the operation of all the properties of the Columbus
division of the Northwestern Public Service Company, in
accordance with the terms and provisions of the lease agree-
ment, and is now in possession and operation thereof; on
September 6, 1939, an agreement was entered into* by the
relator district and the city of Columbus with respect to
the sale of the distribution system of the Columbus division
to the city, said agreement consisting of two typewritten
pages, marked exhibit B, and attached to the application
filed herein; that on November 20, 1939, a memorandum
of agreement, exhibit C, between the relator district and
the city of Columbus was agreed upon for the purpose of
clarification of paragraph No. 2 of the agreement, ex-
hibit B, and copies of said clarification agreement and the
resolutions with reference thereto are attached to said peti-
tion as exhibits C, D and E; that the resolution adopted by
the city of Columbus, being exhibit D, provided that the
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mayor and city clerk be authorized to execute, attest and
deliver said memorandum of agreement on behalf of the
city of Columbus, but that, as it was desirable to clarify the
contract so as to show that it was the intention of the parties
that the price paid should in no wise exceed the amount
specified, a new paragraph No. 2 was substituted for the
original paragraph No. 2, which substituted paragraph
provided that, in the event the relator district should exer-
cise the right retained in the aforesaid lease to pay the
full purchase price for the property leased from the North-
western Public Service Company under said lease, and
thereby acquire full title to said property, then the city
agrees to buy from the district, and the district agrees to
sell to the city, all of said properties located within the
corporate limits of the city of Columbus, upon the follow-
ing terms and conditions: (a) Notice by city to district,
in writing, 90 days prior to date fixed in said notice for
taking title, of the city’s intention to acquire the facilities;
(b) payment by the city to the district, in cash, of an amount
which, when applied by the district to the payment of in-
debtedness incurred by the .district in the purchase of said
properties, or to the redemption of the bonds of the district
issued for the purpose of paying for said purchase price,
will reduce the unpaid portion of such indebtedness, or the
amount of such bonds then outstanding, to an amount such
that the revenues of that portion of the properties remaining
in possession of the district will be sufficient to pay the
balance due on the principal and interest on such indebt-
edness or all debt service charges on such bonds outstanding
subsequent to such redemption according to the terms cf
the bonds as the same shall fall due, and all other pledges,
liens, charges, and expenses whatsoever incurred, pay-
able from said revenues prior to the payment of said amount.
That exhibit E, attached to the petition, is the resolution
adopted by the board of directors of the relator district,
providing that the president and secretary of said district
be authorized and directed to execute and deliver said
memorandum of agreement for and on behalf of said dis-
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trict. That immediately following the execution, attesta-
tion, and delivery of said agreement by the mayor and city
clerk on behalf of said city to the relator district, the same
was presented by the relator to the president, Charles B.
Fricke, of said district for execution and delivery on behalf
of the district in accordance with the resolution, exhibit
E, whereupon the said Charles B. Fricke, president, signed
the same, and the respondent, Walter A. Boettcher, secre-
tary of said district, refused to sign the same, by reason
whereof the memorandum of agreement remains unexecuted
and undelivered by the relator district. That demand has
been made upon the respondent Boettcher to execute and
deliver the same in accordance with the resolution adopted
by the board of directors of the relator district of which
he is secretary, and that Secretary Boettcher has refused,
and continues to refuse, to execute and deliver the agree-
ment, which refusal results in prejudice to the distriet,
and in order to facilitate and expedite and make possible
the issuance and sale of the bonds of the relator district,
and thus accomplish a saving to the district of approximately
$9,000 a year in interest over a long period of years, the
relator district prays for an alternative writ of mandamus,
requiring that the respondent-secretary should sign, execute
and deliver said memorandum of agreement in accordance
with the resolution of November 20, 1939, adopted by the
relator district.

On December 28, 1939, Walter A. Boettcher, respondent,
filed a showing in this court in opposition to the proposed
mandamus writ, which sets out: (1) That the questions
involved are of great public interest, and important, and
should be speedily decided; (2) that in order to inform the
court upon the proposed issues the respondent attaches a
copy of the answer which the respondent will file if the
court takes jurisdiction of the case, wherefore the respondent
prays that, if this court takes jurisdiction, he may be per-.
mitted to file his answer and be given opportunity to be
heard by written briefs and oral argument.

The answer attached to the showing by the respondent
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admits each and all of the allegations of fact as set out in
the alternative writ and application, and for his defense
alleges that the proposed contract is ultra vires, illegal and
void as against public policy for the following reasons: (1)
That the city council and district board have attempted to
bind future councils and boards of the Consumers. Public
Power District as to the price to be paid for the distribution
system, whereas the statute of Nebraska leaves the determi-
nation of the reasonableness of the price to the board of the
power district and the city council at the time of the deter-
mination of the city to acquire the distribution system; (2)
that the price for the property to be determined under the
contract does not conform to the requirements of the statutes
that it be fair and reasonable, for no fixed price is set; (3)
that the formula agreed upon for arriving at the price is
arbitrary and capricious, and not proper in that it is not
based upon the fair value of the physical assets, but is to be
determined solely upon the amount of debt of the relator
distriet incurred for the purchase of the system, and the
amount of revenues available to the district for the retire-
ment of the debt; (4) that the provisions of the contract as
to the purchase price of power by the city of Columbus
from the relator power district after the acquisition of
the system is in restraint of trade and against public
policy; (5) that the formula contained in the contract for
arriving at the purchase price of electric energy to be pur-
chased by the city from the district is arbitrary, and not
fair and equitable, in that it is not to be determined accord-
ing to the value or cost of the production of the energy,
but solely upon the amount of the debt of the district out-
standing and the revenues available from other sources for
the retirement of the debt.

The respondent in his answer further alleges that he
would be subject to personal liability in a large and un-
known amount if he executed and delivered the proposed
contract, which is wulire wires, illegal and void as against
public policy for the reasons hereinabove set out. Where-
- fore, respondent prays that the court may deny the issuance
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of any writ of mandamus against him, and for judgment
in favor of the respondent.

It is necessary to call attention to a few points in exhibit
A, the printed lease of 41 pages, which lease recites the
property owned by the Northwestern Public Service Com-
pany ih the counties of Butler, Colfax, Merrick and Platte,
which properties are said to have an agreed value of
$1,259,000; that all of said properties are specifically
described as to real estate and personal property in exhibit
A, attached to said lease. It was provided in paragraph 4
that the lease and none of its provisions should become
effective until a new valid 25-year franchise was granted to
the Northwestern Public Service Company by the city of
Columbus in substantially the form set out; that the Central
National Bank of Columbus is appointed trustee, and may
appoint such bonded employees or agents as are satisfactory
to both parties; that the monthly income shall be disbursed
by the trusfee on the 15th of each month by paying, first,
to Guy C. Myers, $5624.58 each month for 60 months, and
to the company $7,327.47 each month for 60 months and
$7,852.05 each month thereafter for the use of the proper-
ties.

In this printed lease, exhibit A, paragraph 8 provides
that the title to everything, including additions, replace-
ments, and improvements, shall at all times remain in the
Northwestern Public Service Company unless and until the
district shall have paid in full and in cash the sum of
$1,259,000, with 5 per cent. interest, at which time the title
shall be conveyed to the district.

Paragraph 14 provides that, on the other hand, the
Consumers Public Power District holds the company harm-
less of all liability after date possession is given.

The ones who drafted this lease did not overlook the fact
that the cities have had in Nebraska the right to acquire
such electric light properties by eminent domain, and there-
fore provided in paragraph 16: “It is agreed that this lease
agreement shall not and cannot prevent condemnation pro-
ceedings of part or all of the leased properties by any of the
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villages or cities served by such properties, and that if part
or all of such properties are acquired by any of such cities
or villages by statutory condemnation proceedings, the pro-
ceeds thereof shall be paid to the company immediately, and
applied upon the payments last due under the lease. The
interest payments under the lease to be reduced in propor-
tion to the amount so paid.”

Paragraph 21 gives the district the right at any time
during the term of the lease to purchase the leased proper-
ties at a price of $1,259,000, with interest at 5 per cent.
from the date possession of the leased premises was delivered
to the district.

Paragraph 22 states that, when the full purchase price,
with interest at 5 per cent., is paid in cash, the company
agrees to sell and convey to the district, its successors or
assigns, for the sum of $10, all of the leased properties,
with improvements and additions thereto, together with a
release of the trust indenture, dated January 1, 1927, and
given to the Equitable Trust Company of New York and
another as trustees, to secure first mortgage gold bonds in
the amount of $7,758,500, which bonds are due January I,
1957.

Paragraph 39 provides that the district shall comply with
the provisions of Legislative Bill No. 168, 1939 session,
and shall annually pay out of its revenues to the state,
counties, cities, villages and school districts in which the
leased properties are located, in lieu of taxes, a sum equal to
the amount that was received during the year immediately
preceding the purchase of said property by said district.

Exhibit B, attached to said petition, is the agreement of
September 6, 1939, between the Consumers Public Power
District and the city of Columbus, and provides as follows:
That at a meeting of the mayor and council on August 21,
1939, with the officers of the district, it was agreed that,
in the event the Consumers Public Power District acquired
said properties, it would, upon the payment of the indebted-
ness of the district incurred in such purchase, transfer and
convey to the city that portion of said properties of the
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Columbus division consisting of the distribution system
within the corporate limits of the city for a consideration of
$1, and it was agreed:

“l. In the event District makes default in any of its
obligations under said lease, which is not cured within the
period specified in said lease, City, as assignee of Distriet,
shall have the concurrent right to purchase the properties
referred to in said lease in accordance with the provisions
thereof.

“2. City shall also have the right to acquire the distribu-
tion system within the corporate limits of the City of Colum-
bus at any time upon payment by it of the proportionate
unpaid balance of the purchase price of said distribution
system under said lease, in which event District shall con-
vey to City all of its right, title and interest in and to said
properties.

“3. Upon payment of the indebtedness of District in-
curred in such purchase, District shall upon affirmative
request of the Columbus City Council transfer and convey
to City that portion of said Columbus Division, consisting of
the distribution system within the corporate limits of City,
for a consideration of One Dollar ($1.00).”

Exhibit C, attached to the petition, is the vital memo-
randum of agreement between the Consumers Public Power
District and the city of Columbus to modify and clarify
paragraph 2 of the agreement hereinabove set out. It pro-
vides that, if the district buys the properties leased from the
Northwestern Public Service Company, the city of Columbus
agrees to buy from the district, and the district agrees to
sell to the city, all of the properties used in the distribution
of electric energy to consumers, both wholesale and retail,
located within the city of Columbus, upon condition that
the city shall pay to the district an amount which would
reduce the unpaid portion of the indebtédness incurred in
the purchase by the district of said properties, or the amount
of bonds then outstanding, to an amount such that the
revenues of that portion of the properties remaining in the
possession of the district would be sufficient to pay the
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balance due on such indebtedness, or all debt service
charges on the bonds outstanding as the same shall fall
due, together with all other pledges, liens, charges, and
expenses whatsoever theretofore incurred and payable from
said revenues prior to the payment of said amount.

In Drummond v. City of Columbus, 136 Neb. 87, 285 N. W.
109, it was held by this court under section 18-1601, Comp.
St. Supp. 1939, that a city election, held in Columbus to
purchase a portion of this same public utility, was void.
The ballot failed to state clearly the substance of the propo-
sition submitted to the voters, who were thereby misled as
to the material questions of fact upon which they were
voting. It now appears that there were continued negotia-
tions respecting the purchase of the Northwestern Public
Service Company’s plant in the city of Columbus, and finally
a price of $1,259,000 was agreed upon, and all of the de-
tails relating to the purchase of this private power com-
pany’s property had been worked out prior to the organiza-
tion of the Consumers Public Power District in the case at
bar.

Many questions are raised by the record set out in this
case. It may be questioned whether the present city coun-
cil has the right to bind future city councils by the agree-
ment, which can run as long as 25 years.

Could the city contract to buy this electric system when
the formula in reality fixes no definite price to be paid
and the statute requires that the price shall be fair and
reasonable? The price to be paid under the formula
depending upon the amount of bonds outstanding and the
allocation of earnings.

Can the present city council of Columbus surrender its
clear statutory power to purchase this electric system by
the exercise of its power of eminent domain and fixing its
value by a court of condemnation?

As to the first question above, the general rule seems to
be that, as to the binding effect of legal contracts extending
beyond the terms of officers acting for the municipality,
there exists a clear distinction between governmental and
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business or proprietary powers. With respect to the former,
their exercise is so limited that no action taken by the
governmental body is binding upon its successors, whereas
the latter is not subject to such limitation, and may be ex-
ercised in a way that will be binding upon the municipality
after the board exercising the power shall have ceased to
exist. 8 McQuillin, Municipal Corporations (2d ed.) 952,
sec. 1356.

“If the contract in question is valid, it constitutes a bar-
gaining away of a right given to the city, to be constantly
exercised for the welfare of the city. It is difficult to see
what changes the future may demand and require.” Con-
nersville Hydraulic Co. v. City of Connersville, 95 Ind.
App. 234, 173 N. E. 641.

It has been very evident that cities have been greatly
handicapped by limitations upon the power to borrow,
imposed by constitutional and statutory provisions. which
have proved to be serious obstacles in securing the share of
millions of dollars being expended by the federal govern-
ment. An effective method of avoiding constitutional limi-
tations has been the revenue bond, which is a negotiable
obligation, payable entirely from revenues of a public utility
constructed with the proceeds. Courts have held that a
revenue bond does not come within constitutional pro-
visions limiting the amount of indebtedness. 10 So. Cai.
Law Review, 333 (March, 1937) ; 22 Cornell Law Quarterly,
64 (Dec. 1936).

The most comprehensive discussion of revenue bond
financing which has come to our attention is that written
by E. H. Foley, Jr., general counsel of the Federal Emer-
gency Administration, and found in 35 Mich. Law Review,
1-43.

England and Scotland used revenue bonds for public
financing much earlier than did the United States. The
Leith Dock Commission, Clyde Navigation Trust, Dundee
Harbor Commission, and Glasgow Harbor Commission all
issued revenue bonds as early as 1817. 12 Ind. Law
Journal, 266 (April, 1937).
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Perhaps the first decision upon ‘the validity of revenue
obligations in the United States was by the supreme court
of Washington in 1895, in the case of Winston v. City of
Spokane, 12 Wash. 524, 41 Pac. 888. The bonds were to be
paid out of 60 per cent. of the receipts of the waterworks
system, and the court held the obligations were not debts
of the municipality.

When municipal revenue bonds are issued, provisions of
the Constitution and statutory law in force when they are
issued become part of the bondholders’ contract in all
respects, in the same manner as the statutory law becomes
a part of the contract evidenced by a municipal tax obliga-
tion. Brewer v. City of Point Pleasant, 114 W. Va. 572,
172 8. E. 717.

The law in reference to a city acquiring an electric light
and power plant is found in sections 19-701 to 19-707,
Comp. St. 1929. It provides briefly that, whenever the
electors of a city vote to acquire an electric system located
within said city, or partly within and partly without, even
though its franchise may not have expired, the city shall
have the power and authority, by an exercise of the power
of eminent domain, to appropriate and acquire, for public
use of such city, such electric system. If 60 per cent. of
the votes cast at the special election are in favor of the
purchase thereof, the city council shall certify such result
immediately to the supreme court, which court shall within
30 days appoint three district judges of the state to con-
stitute a court of condemnation, and such court shall find
the value of the system by taking evidence of witnesses,
and has the power to require the production of all books and
papers and everything deemed necessary for a full inves-
tigation and ascertainment of the value of said system.
Upon the fixing of the value of such system by said court
of condemnation, appeals may be taken, and upon final
judgment being pronounced said city shall have the power
to issue and sell bonds to pay the amount of the value and
judgment without a vote of the people.

There can be no question but that the legislature antici-
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pated over 20 years ago that the electors of a city might
vote to acquire an electric system, and definitely prescribed
in our statute, in the sections just summarized, a method
by which it could be accomplished.

This law, which has been in effect since 1919, provides
that a city of the first or second class may acquire private
property for public utilities by eminent domain and a court
of condemnation, as set out in sections 19-701 to 19-707,
Comp. St. 1929, and we are now faced with the recent law
enacted in 1933, and amended in 1937 and 1939, which
provides that a public power district may be organized in
a municipality according to the plan followed in the or-
ganization of the Consumers Public Power District of the
city of Columbus, and that such public power district may
purchase private corporations engaged in public utility
business, and may finance such purchase by the issuance of
revenue bonds, hypothecating its revenue, incomes, receipts
or profits to pay either the federal government or others
to whom it owes for the purchase of such systems, and in
this section 70-712, Comp. St. Supp. 1939, a complete and
detailed plan has been set out by our legislature, whereby
such public power district may sell to any city any electric
systems which it has so purchased when and if the board of
directors of such public power district and the city shall
agree upon such terms as each may deem fair and reason-
~able. Such section further provides that, if the public
" power district and the city fail to agree, the city shall pur-
chase from the public power district through the provision
for acquiring the same through eminent domain.

We are, therefore, faced with the fact that the legislature
in 1933 provided an alternative method to be used only in
case a city desired to purchase a public utility system of a
public power district, in which case alone the terms of such
purchase could be arrived at by the agreement of the par-
ties. There is no indication that the latter statute repealed
the former by implication, but there is clear evidence
that the subsequent legislation is not inconsistent with the
former, because, in case of a failure to agree upon the
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terms of purchase, the law of 1933 directs that the purchase
shall then be made through the power of eminent domain
possessed by the city in such cases.

We reach the conclusion that there is no conflict between
the two statutes, but the last one gives the right to a city,
when buying a system from a public power district, to
reach the terms of the sale by agreement, and not by con-
demnation, and if this should be considered as a conflict
between the two methods provided by these laws the earlier
enactment must give way to that extent to the later, but in
this case it is better to take the position that the later act
is simply cumulative, and gives a new method for doing the
same thing. 1 Lewis’ Sutherland, Statutory Construction
(2d ed.) 461, sec. 247, and 540, sec. 280.

In the brief of the respondent it is insisted that Grantham
v. City of Chadron, 20 Fed. (2d) 40, is directly in point,
and adds: “A careful search of the authorities has failed
to disclose any other case where the facts are close to the
case at bar and where the same question of law was directly
involved, and relator cites none in its brief. It is there-
fore contended that the above cited case is entitled to great
respect and persuasive force as an authority which might
be followed by this court in this case upon the fundamental
question of whether the statutory right to condemn at fair
and reasonable value can be contracted away for all future
time either by providing a fixed price which is mandatory
or by making a formula which will do the same thing or at
least is not based on the then fair and reasonable value
standard.”

We will, therefore, examine with care this Grantham
case. It was decided by the circuit court of appeals of
the eighth circuit in 1927. It was appealed from the United
States district court of Nebraska, J. W. Woodrough, judge.
The city of Chadron, Nebraska, proceeded by regular
ordinance to make appropriations for a right of way for a
pipe line for a water system under the law now known as
sections 16-601 and 16-602, Comp. St. 1929. In the con-
demnation proceedings the appraisers awarded $600 as the
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damages for the right of way. An appeal was taken to
the district court of the United States, and appellants filed
a petition, setting up a conveyance by them to the city of
Chadron of the right of way under a contract between
them and the city for the submission to arbitraters, con-
taining an award of $5,000 for the right of way over the
premises, and alleged the invalidity of the condemnation
proceedings, and asked specific performance of $5,000 under
the agreement with the city. The answer of the city
alleged that the contracts were executed by the city without
due authority, and that the award was void and unen-
forceable, and that the same was obtained by fraud. The
special master entered a finding that the contract upon
which the appellants relied was never officially approved
by the city of Chadron, and recommended a dismissal of
the petition for want of equity. The report of the master
was approved by the district court, and upon appeal this
judgment was reversed by the circuit court of appeals for
this district, with directions to remand the case to the dis-
trict court for Dawes county. The circuit court of appeals
held that the city, in obtaining the right of way for a pipe
line by condemnation, was exercising a right conferred upon
it by statute as a police power, and that the effect thereof
was a repudiation of the alleged contract of arbitration, and
that a repudiation of a contract was not an impairment of
the contract under the Constitution of the United States.

It is our understanding that all the authorities agree with
this Grantham decision that municipal and water supply
systems, being entirely in the interest of public health and
safety, are handled by the city under its police power. 11
Am. Jur. 1020, sec. 271. But, on the contrary, it is held
that the purchase of an electric light and power system is
not entered into by virtue of the governmental functions
of the city, or under its police power, but is entered into as
an ordinary business enterprise. This court has recently
held in City of Curtis v. Maywood Light Co., 137 Neb. 119,
288 N. W. 503, that the business of operating a municipal
light plant is wholly outside the governmental powers and
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functions of such city, and is bound by all the rules of law
and procedure applicable to any other private corporation
engaged.in a like enterprise.

The case of City of Omaha v. Omaha Water Co., 218 U. S.
180, 80 S. Ct. 615, is in point in the discussion of the proper
elements to consider in arriving at the price to be paid.
The ordinance of 1880, giving the privately owned water
company a franchise, provided that the city might buy it at
any time after the expiration of 20 years at an appraised
valuation ascertained by three engineers, the majority of
whom fixed the value of the system at $6,263,295.49. Justice
Lurton said: “There is not the slightest evidence in the
record of partiality, bad motive or misconduct affecting the
action of the board. Its members appear to have been
gentlemen of high character professionally and otherwise.
* % # Tn the absence of any evidence of actual bad faith
we do not hesitate about agreeing with the circuit court of
appeals in the conclusion that there was no such mis-
conduct as to vitiate the valuation.” It was held that the
legislature may authorize a city to purchase a water system
to extend beyond the limits of the city, and to supply water
to adjacent sections. A transaction of great magnitude will
not be defeated because of minor obstacles.

Cities of the first and second class have the power, after
an affirmative vote of their electors, to acquire electric light
and power plants located in or partly within their corporate
limits by eminent domain. Comp. St. 1929, sec. 19-701.
Under this act, the municipality was required to pay the
amount found due by the condemnation court.

Under section 18-1601, Comp. St. Supp. 1939, a city
may purchase electric light systems when authorized by a
vote of the electors, and pay for the same only by revenue
bonds payable out of the earnings of the plant.

In the case at bar, the Consumers Public Power District
was created by virtue of Senate File 310, Laws 1933, as
later amended, and found as sections 70-701 to 70-719,
Comp. St. Supp. 1939, which law permits a city to buy an
electric system from a public power district, at a price to
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be fixed by agreement, or, if they fail to agree, the price to
be fixed by eminent domain, and to pay for the same by
giving revenue debentures, notes, warrants, or other evi-
dences of indebtedness payable solely from the revenues, in-
come, receipts, and profits from the operation of the plant.

The crux of the case at bar is found in the single-page
memorandum of agreement, attached to the petition as
exhibit C, which memorandum the secretary of the power
district refuses to sign, and the purpose of this action
being to compel him to sign it, we will examine it with some
care. This agreement, exhibit C, instead of giving the
city an option to purchase from the power district, provides
that, in the event the district buys and pays the full pur-
chase price to the Northwestern Public Service Company,
then the city agrees to buy from the district that part of
the distribution system located within the corporate limits
of Columbus by giving notice 90 days prior to the time of
taking over the title, and, further, by the city paying lo
the district in cash an amount which, if applied by the
district in the payment of its indebtedness to the North-
western Public Service Company, will reduce the unpaid
portion of such indebtedness, or the amount of such bonds
then outstanding, to an amount such that the revenues of
that portion of the properties outside of the city of Colum-
bus will be sufficient to pay the balance due for principal
and interest on such indebtedness or all debt service
charges on such bonds outstanding according to their terms
as the same shall fall due, and all other pledges, liens,
charges, and expenses whatsoever theretofore incurred
and payable from said revenues prior to the payment of
said amount.

It will be seen by a careful examination that this supple-
mental memorandum of agreement, exhibit C, changes
entirely the simple procedure by which the Consumers
Public Power District purchases the property in the
Columbus division from the Northwestern Public Service
Company, and pays for the same by revenue bonds, which
are a first lien upon the income of the utility, and when
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such utility is paid for to give it to the city of Columbus
as a going concern for one dollar, and by this exhibit C 1t
appears that the city of Columbus is bound to take over
as assignee the properties lying within the city of Colum-
bus in case the Consumers Public Power District defaults
in its payments, and the city in that case agrees to pay all
of the items which have hereinbefore been set out.

According to the agreement, the city of Columbus does
not agree to buy the property at some time in the future,
at a fair and reasonable price to be determined by a court
of condemnation at that time, nor does the city agree that,
when it does take over the plant now being operated by the
power district, it will pay for the same only by revenue
bonds issued against the earnings thereof, as provided in
section 70-712, Comp. St. Supp. 1939, but, on the other
hand, exhibit C obligates the city to pay an amount to be
computed at the time the city takes it over, under the
terms of a very intricate and complicated formula.

The purpose of this formula appears to the court to
bind the city to make full and complete payment according
to the terms of the lease-purchase agreement between the
Northwestern Public Service Company and the public
power district, not out of income of the plant and liquida-
tion of revenue bonds, but to pay everything then due
according to the original contract.

By this purchase, under such an involved formula, it
appears that the court is called upon to approve and con-
firm a plan by which the city of Columbus guarantees the
purchase price, not out of revenues of the plant, but by
an obligation which courts might enforce the city to pay
by judgment levies to be paid by the taxpayers. In our
opinion, if this is the purpose and effect of the formula,
as we believe it is, it is invalid and void.

WRIT DENIED.

SIMMONS, C. J., and CARTER, J., concur in the result.

JOHNSEN, J., dissenting.

Under section 70-712, Comp. St. Supp. 1939, a city has
the right to purchase, and a public power district is re-
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quired to sell, any “electric distribution system, situated
within or partly within such city or village, but not within
the corporate limits of any other city or village.” If the
city and public power district are unable to agree upon a
price and terms, the city may resort to condemnation pro-
ceedings under the general statute.

So far as the facts in this case are concerned, it is un-
necessary to decide whether the purchase must be a present
one, or whether an agreement may validly be made to pur-
chase at some future time, definite or indefinite. No such
situation is here involved. The city did not enter into a
contract to purchase; all that the contract and modification
agreement did was to give it an option or right to pur-
chase in a particular manner and on a particular basis. It
was not obligated to take over the distribution system on
this basis, since it was not required to exercise its option.
Its option right could obviously not be a purchase, if it was
never exercised. So long as it was not a purchase, the
city had the right at any time to enter into further negotia-
tions on any other basis, and, if it failed to agree with
the district on price and terms, to resort to condemnation.

The majority opinion is predicated upon the view that the
contract and modification agreement did not constitute a
mere option. On that point, however, I cannot see how
there can be any sound disagreement. The brief- of
respondent and that filed by various city attorneys as
amici curie recognize it as such. While the modification
agreement recites that the city hereby agrees to buy from
the district, and the district hereby agrees to sell to the
city, it provides further that such agreement is subject to
and upon the condition that the city must give 90 days’
notice to the district of its intention to acquire the facili-
ties. In addition, the modification agreement leaves in
full force the third paragraph of the original agreement,
which provides: “Upon payment of the indebtedness of
District incurred in such purchase, District shall upon
affirmative request of the Columbus City Council transfer
and convey to City that portion of Columbus Division,
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consisting of the distribution system within the corporate
limits of City, for a consideration of One Dollar ($1.00).”
Thus, the purpose and legal effect of the entire agreement
are that the city agrees that, if it elects to exercise its
option, it will do so by giving 90 days’ notice and will then
_take the property over on the basis provided in the contract.
If it does not choose to exercise its option, it may simply
wait until the district has entirely paid for the property
and then demand a conveyance of the facilities within its
corporate limits on payment of the sum of one dollar.
It is still free to ignore its option and attempt to enter
into further negotiations with the district, and, until it has
made a definite purchase, it is not precluded from exer-
cising its power of condemnation. »

The result of this view is to preserve to the city what-
ever benefits may exist in its favor under the option agree-
ment and to have future city authorities free to exercise
it, if they determine, on the basis of the price formula,
before the option is exercised, that it is to the advantage of
the city at any time to do so.

This is where the agreement of the parties leaves them,
whether it accomplishes what they had in mind or not. The
city is entitled to have saved to it whatever advantage
there is in the contract, and the objections made by
respondent are not valid against such an analysis. In this
situation, and without consideration of the propriety of the
form of the remedy, as to which no question is raised, a
writ of mandamus should be granted.

JOHN WENTINK, APPELLANT, V. RUTH FARNHAM TRAP-
HAGEN, TRUSTEE, ET AL., APPELLEES.
291 N. W. 884

FiLEp MAY 3, 1940. No. 30756.

1. Negligence. One who voluntarily walks about in total darkness
in a strange place must of necessity know that he' faces the
danger of obstructions, pitfalls, accident, and injury.
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Darkness alone calls upon a person to exercise greater
caution for his own safety than is ordinarily required.

Where light has failed, obstructions have been en-
countered, and there are no especial circumstances requiring a
person to proceed, he who goes forward into an unfamiliar dark
space does so at his own risk, and if accident and injury follow,
he is guilty of negligence, as a matter of law, which bars re-
covery.

APPEAL from the district court for Lancaster county:
JouN L. PoLK, JUDGE. Affirmed.

Lloyd E. Chapman, for appellant.

Baylor, TouVelle & Healey, Peterson & Devoe and J. J.
O’Dowd, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

SimMmons, C. J.

This is an action wherein plaintiff seeks to recover for
personal injuries. The plaintiff was an employee of the
Hardy Furniture Company. The employer is made a
defendant because it is paying workmen’s compensation
to the plaintiff and is subrogated to, and interested in,
plaintiff’s cause of action. The defendants Traphagen and
Farnham own the premises where the accident occurred.
The defendants Mason are tenants of a part of the premises.

The plaintiff alleged the facts recited herein. The
defendants landlord and tenant, answering separately,
denied generally, and alleged that, if plaintiff suffered
damage, it was proximately caused, and contributed to, by
his own negligence, and that the plaintiff had assumed the
risk of injury. After plaintiff had rested his case, the
trial court dismissed the action as to the tenants. At the
close of all testimony, the trial court directed a verdict for
the defendant landlords. Plaintiff appeals.

The building wheré the accident occurred is a three-
story structure with a basement. The defendant tenants
occupied the second and third floors. An automatic gas
water heater in the basement, owned by the defendant

a
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tenants, served the two upper floors of the building. A
first-floor tenant used the basement for storage.

The basement was 80 feet long, 16 feet wide, and 7 feet
high. The floor was of dirt. The entry to the basement
was through a trapdoor in the sidewalk. A stairway led
down into a small room under the sidewalk, and a door
opened from this antechamber into the basement proper.
Gas meters, serving the tenants, were in the south end
of the basement. A small window opened from the ante-
chamber into the basement. On the day of the accident
it was dirty. The only natural light into the basement
was through the openings above described. Fifteen feet
from the south end, there was an electric light which
turned on at the bulb; beyond that a few feet were racks
from which clothing was hanging. At the north end of
the basement was a pit 10 feet wide, 16 feet long, and 5
feet 2 inches deep in which the furnace and gas water
~ heater were placed. On either side of the pit, there was a
strip of basement floor 4 feet in width, running north and
south. The top of the pit wall was even with the floor,
except that, along the south side and for a short distance
along the west side from the southwest corner, the dirt
floor was 2 or 3 inches below the top of the pit walls.
There were no guard rails around the pit wall. The
hot water heater was in the northwest corner of the pit,
and pipes lead from it up to the ceiling.

Because of defendants’ motions and the rulings thereon,
plaintiff is entitled to have every controverted fact resolved
in his favor, and to have the benefit of every inference that
can reasonably be deduced from the evidence. Moncrief v.
Interstate Transit Lines, 129 Neb. 168, 261 N. W. 163.

On the morning of the accident, plaintiff delivered two
gas ranges to the building for the tenant to be exchanged
for other stoves then in use. It was customary for the
merchant to connect the new stoves with the gas line
if the purchaser so requested. The plaintiff was requested
by the tenant to make the necessary connections, and he
agreed to “change the stoves.” It was customary to first
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shut off the gas at the water heater and then at the meter
before an old stove was disconnected and a new one con-
nected to the gas line. It is not shown that the defendants
knew of this custom. The plaintiff asked the location of
the gas valve and the valves of the hot water tank. The
defendant told him they were in the basement and to go
into the basement through the steel door on the outside
of the building. Plaintiff said, “all right.” Nothing else
was said.

Plaintiff had never been in the basement before. He
entered the basement and found the meter without difficulty.
He saw and turned on the drop light, went back to the
door, looked for a light switch and found none. At that
point, he “couldn’t see very good.” He then started north
along the center of the basement, came to and went around
the clothes on the west side, and beyond them, walked back
to the east, looked around for lights and could not see any.
He felt in his pocket for matches, found two and lit
those, one at a time, and “flared around to see where the
tank was.” He saw the top of the tank and the pipes and
heard the noise of the tank, which indicated to him where
the burner was located. He walked northwest 6 or 8
steps while the matches were burning. At the point where

_his last match went out, he was 4 to 7 feet from the pit.
Although he saw the top of the burner across the pit,
from the light of the matches, he did not ‘“necessarily”
know that the burner was installed below the surface of
the basement floor. He saw nothing to indicate a pit. He
was looking for pipes, did not look down at the floor,
although, had he looked down at that point, he supposes
he “would have” seen the pit—‘“maybe not.” If there was
a reflection from the burning gas at the base of the heater,
he did not see it because he was “looking at the top.”
When his last match went out, he did not turn back for
more matches or other light, but figzuring he “could make
it,” in the darkness, walking slowly, feeling with his feet,
he took 2 or 3 more steps forward, and fell into the pit
at the southwest corner.
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There was no emergency or peril requiring plaintiff to
go forward, or need for speed in making the connection.
The plaintiff was not led into a false sense of security.
On the contrary, his testimony shows that he realized
there was possible danger ahead. That the pit was dan-
gerous to one walking about in the dark is apparent. It
is likewise apparent that it was not dangerous to any one
properly going about the basement when ordinary means
of artificial lighting were used.

Plaintiff contends that he was an invitee and that the
defendants were negligent in maintaining the pit unlighted
and unguarded, and without warning the plaintiff of the
unsafe and dangerous condition of the premises.

Defendants, by their motions, presented, among others,
the propositions that the evidence shows that the plain-
tiff’s negligence was the proximate cause of his injuries,
and also that, under the comparative negligence statute,
plaintiff was barred from recovery.

That plaintiff was seriously injured is not questloned

“Negligence is not actionable unless it be the proximate
cause of the injury to the complaining party.” Wagner v.
Watson Bros. Transfer Co., 128 Neb. 535, 259 N. W. 373.
“Proximate cause, as used in the law of negligence, is that
cause which in a natural and continuous sequence, unbroken
by an efficient intervening cause, produces the injury, and
without which the injury would not have occurred. An effi-
cient intervening cause is a new and independent force
which breaks the causal connection between the original
wrong and the injury.” Anderson v. Byrd, 133 Neb. 483,
275 N. W. 825. See, also, St. Joseph & G. I. R. Co. v.
Hedge, 44 Neb. 448, 62 N. W. 887. “Two acts of inde-
pendent source are not concurrent in causing an injury, if
one of them merely furnishes a condition by which such
injury is made possible, and later such injury occurs
through the efficient, self-acting, and independent operation
of the other. In such case the latter and not the former is
the proximate cause of such injury.” Johnson v. Mallory,
123 Neb. 706, 243 N. W. 872.
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Section 20-1151, Comp. St. 1929, is set out in full in
Mundt v. Chicago, R. I. & P. R. Co., 136 Neb. 478, 484,
286 N. W. 691, ana was construed in Morrison v. Scotts
Bluff County, 104 Neb. 254, 177 N. W. 158, where it was
held that, “if plaintiff is guilty of negligence directly con-
tributing to the injury, he cannot recover, even though
defendant was mnegligent, unless the contributory negli-
gence of plaintiff was slight and the negligence of defendant
was gross in comparison therewith. If, in comparing the
negligence of the parties, the contributory negligence of
the plaintiff is found to exceed in any degree that which
under the circumstances amounts to slight negligence, or
if the negligence of defendant falls in any degree short of
gross negligence under the circumstances, then the con-
tributory negligence of plaintiff, however slight, will defeat
a recovery.”

“The question of whether or not an act or omission is
negligence is for the jury to decide when reasonable minds
may honestly say from the evidence under a proper defini-
tion of negligence that it was, and is not to be submitted
to the jury if there is not sufficient evidence to support a
finding in the affirmative.” Johnson v. Mallory, supro.
See, also, McDonald v. Omaha & C. B. Street R. Co., 123
Neb. 17, 257 N. W. 489; Johnson v. City of Omaha, 108
Neb. 481, 188 N. W. 122; Guthrie v. Missourt P. R. Co.,
51 Neb. 746, 71 N. W. 722.

“Contributory negligence is conduct for which plaintiff
is responsible, amounting to a breach of the duty which
the law imposes upon persons to protect themselves from
injury, and which, concurring and cooperating with action-
able negligence for which defendant is responsible, con-
tributes to the injury complained of as a proximate cause.”
45 C. J. 942. See Faton v. Merritt, 135 Neb. 363, 281 N. W.
620. “Want of ordinary care, and not knowledge of the
danger, is the test of contributory negligence.” Welsh v.
‘City of South Omaha, 98 Neb. 148, 152 N. W. 302, A
duty rests upon a person to exercise ordinary care for his
.own safety. Gardner v. Metropolitan Utilities District, 134
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Neb. 163, 278 N. W. 137. “A person who knowingly and
of his own volition exposes himself to an obvious danger
cannot recover damages for any injury which he might
have avoided by the use of reasonable care.” Kerwin v.
Thompson, Belden & Co., 110 Neb. 251, 192 N. W. 692.

Applying the above rules, the conclusion is reached that
the proximate cause of plaintiff’s injury was his own acts,
and that he acted without the due care for his own safety
that the law requires.

Assuming, but not deciding, that defendants were neg-
ligent and that their negligence contributed to plaintifi’s
injury, the negligence of plaintiff contributed directly there-
to as the moving cause of the accident, and because thereof,
plaintiff cannot recover.

Of course, if the defendants were not guilty of action-
able negligence, plaintiff’s negligence was not, strictly
speaking, contributory negligence, but, in either event, the
trial court properly directed a verdict, and the result is
the same. De Honey v. Harding, 300 Fed. 696.

This conclusion is amply supported by the holdings of
this court in Winterson v. Pantel Realty Co., 135 Neb. 472,
282 N. W. 393, wherein it was not shown that the lack of
lights was the proximate cause of an accident, and in
Sodomka v. Cudaehy Packing Co., 101 Neb. 446, 163 N. W.
809, where the plaintiff backed into an elevator shaft with-
out looking, and it was held that his negligence was so
gross in comparison with the defendant’s that a recovery
was barred. The court stated: “His relying upon a custom
when nature had given him eyes is not excusable.”

Cases from other jurisdictions more nearly in accord
with the factual situation and denying recovery are:
Schabel v. Onseyga Realty Co., 251 N. Y. Supp. 280,
(233 App. Div. 208), involving a fall down a dark stair-
way, holding that “danger lurks in groping about in strange
place in darkness” and that a “greater duty” rests upon
one under those circumstances to exercise care; Benton v.
Watson, 231 Mass. 582, 121 N. E. 399, holding that “one
who walks in the total darkness of a strange hall is likely
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to encounter obstructions to his passage and pitfalls to his
feet,” and denying recovery “because, as a matter of law,
the plaintiff was not in the exercise of due care;’ Weller
v. Consolidated Gas Co., 198 N. Y. 98, 91 N. E. 286, where
a plaintiff proceeded into a darkened space, holding that
he did so at his own risk and that he failed to exercise
the degree of care essential to a recovery; Steger v. Immen,
‘157 Mich. 494, 122 N. W. 104, where a plaintiff groped
along a corridor, opened an unlocked door, stepped into
the dark, and fell down a shaft, holding it to be an “act of
folly” barring recovery “to enter on a cruise of exploration
and discovery without stopping to determine whether it
was safe to proceed;”’ Brugher v. Buchtenkirch, 167 N. Y.
153, 60 N. E. 420, where there was no “special stress of
circumstances” requiring a person to go on a “tour of
discovery” in the dark in a strange building, holding that
there was a “duty of exercising greater caution or of re-
fraining from proceeding”’ and that to proceed was con-
tributory negligence barring recovery ; Hudson v. Church of
the Holy Trinity, 250 N. Y. 513, 166 N. E. 306, where
plaintiff proceeded in the darkness of an unlighted, strange
hallway and fell downstairs, holding that she, having elected
to proceed in the darkness, was guilty of contributory neg-
ligence as a matter of law; Kurre v. Graham Ship By
Truck Co., 136 Kan. 356, 15 Pac. (2d) 463, where plaintiff,
following a voice, proceeded along a dock, feeling his way
with his feet and fell, holding that it was his duty to re-
frain from proceeding into the darkness of strange sur-
roundings without finding out where he might safely go,
that he proceeded at his peril, and when he met with an
accident, was guilty of negligence as a matter of law.
This opinion will not be further extended by a digest of
additional decisions. We cite, however, the following,
which have been reviewed in reaching the conclusion here
announced : Murphy v. Cohen, 223 Mass. 54, 111 N. E. 771;
Bedell v. Berkey, 76 Mich. 435, 43 N. W. 308; Medcraft v.
Merchants Exchange, 211 Cal. 404, 295 Pac. 822 ; Massey v.
Seller, 45 Or. 267, 77 Pac. 397 ; De Honey v. Harding, supra;
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Johnson v. Washington Route, 121 Wash. 608, 209 Pac.
1100.

The plaintiff not being entitled to recover in any event,
it is not deemed necessary to discuss those features of the
case that present questions of the legal liability of the
defendants as owners and tenants toward an invitee on
the premises.

The judgment of the district court is

AFFIRMED.

LAUREL ANN MAXWELL, APPELLEE, V. HAZEL V. HAMEL
ET AL., APPELLANTS : LEONARD HAMEL ET AL., APPELLEES,
292 N. W. 38

FiLep May 3, 1940. No. 30781.

1. Courts. As precedents, the controlling features of an opinion
are the rules of law necessarily reached and stated in determin-
ing the issues presented based upon the facts found in the
record.

The opinion controls the syllabus, the latter being
merely explanatory of the former and having no more force
and effect than the statements made in the opinion upon which
they are based.

3. Quieting Title. Statutes authorizing parties to bring actions to
quiet title are enabling acts, and where authorizing suit, by
one out of possession, are intended to enlarge and extend the
equitable remedy. They are not penal, restrictive, nor destructive.

4. Life Estates. Although, under the provisions of section 76-401,
Comp. St. 1929, a remainderman has the right to bring an action
to quiet title during the pendency of the life estate, he is not
required to do so in order to protect his remainder estate from a
claim of adverse possession made by a grantee of the life estate
who is in possession under said grant.

5, The period for which adverse possession may be com-
puted begins from the date when a right of entry and a right
of possession exist, and not from the date when the remainderman
has a right to bring an action to quiet title as to his future
interest.

6. A party holding real estate by permissive possession

under a conveyance from a life tenant cannot hold adversely as
against the remainderman during the period of the life tenancy,
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where both the remainderman and the alleged adverse possessor
are without actual notice of the rights of the remainderman in
the premises.

APrpPEAL from the district court for Platte county: Louis
LIGHTNER, JUDGE. A ffirmed.

Wagner, Wagner & Albert, August Wagner and C. N.
McElfresh, for appellants.

Sidner, Lee & Gunderson, Franklin L. Pierce and Philip
M. Wellman, contra.

Heard before SiMMonNs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

SimMmons, C. J.

This action is based upon plaintiff’s claim of ownership
of a one-fourth interest in 76 acres of Platte county land.
Plaintiff prays for a determination of “the rights of the
respective parties in and to said premises,” for partition,
an accounting of rents and profit, a cancelation of liens,
and for equitable relief. The defendant Hazel V. Hamel
claims to own by adverse possession and prays that her
title be quieted. The defendant Loup River Public Power
District holds an easement received from the defendant
Hamel. The defendant Federal Land Bank of Omaha claims
a mortgage lien given by the defendant Hamel. The trial
court found in favor of the plaintiff. Defendants Hamel
and the Power District appeal.

In 1884 the land here involved was conveyed to Willis G.
Decker, Sr., and Katie Decker. The deed was recorded at
that time. The land was their homestead. The plaintiff
is one of the two children of these parties. Katie Decker
died in 1892. Willis G. Decker, Sr., became the owner of
an estate for life in the premises, and the plaintiff and
her brother, Willis G. Decker, Jr., each inherited an un-
divided one-fourth interest therein subject to their father’s
life estate. The plaintiff was 17 months old at the time

of her mother’s death. About 1894 Willis G. Decker, Sr.,
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remarried, his second wife’s given name being Catherine.
The defendant Hazel V. Hamel (hereinafter called the
defendant) is the child of the second marriage.

March 1, 1920, the defendant and her husband went into
possession as tenants of defendant’s father, her parents
having moved to town. August 21, 1920, Willis G. Decker,
Sr., and Catherine, his wife, executed a warranty deed pur-
porting to convey the entire premises to the defendanc.
Said deed recites: “This deed is subject to the follow-
ing encumbrance, to wit: A certain lease given by Willis
Decker to Hazel V. Hamel, running from August 1, 1920,
until the death of said Willis Decker, bearing an annual
payment of $500 rent, which said encumbrance the grantee
in this deed assumes and agrees to pay,” and ‘“‘also subject
to the taxes for the year 1920 and thereafter.” The deed
was recorded August 23, 1920. The ‘“‘certain lease” was
not produced and its general contents not revealed. At
the same time, a similar lease and deed were made to
Willis G. Decker, Jr., for other land. The defendant has
been in possession continuously since 1920. In 1920 and
thereafter the defendant made extensive repairs to the
improvements and put new ones thereon at a cost of $920.
Likewise, the defendant paid the taxes, insured the prem-
ises, made the annual payments to her father, ete. It
appears that, under the “certain lease,” she was to pay
the taxes, and it may fairly be determined from the testi-
mony of the defendant and Willis G. Decker, Jr., that the
lease required the defendant to insure and keep the build-
ings in repair. Although the defendant testified that after
the deed was executed she remained in possession under
the lease, the evidence shows that the father had nothing
to do with the farm after 1920, and that the lease did not
say what the father could do in case of default. The
father, Willis G. Decker, Sr., died September 11, 1931.

The plaintiff knew of the deed in 1920 and that the
defendant was in possession, repairing and making new
improvements, and farming the land. There is evidence
by the defendant, denied by the plaintiff, that, shortly
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after the deed was given, the plaintiff protested the con-
veyance to the defendant and “wondered where she” (the
plaintiff) “came in.”” The defendant mortgaged the land
to the Land Bank in 1933 and granted an easement to the
Power District in 1937. In 1938 an effort was made by
the defendant to secure an additional loan, and it was
then discovered, for the first time, so far as any of the
parties to this litigation are concerned, that Katie Decker
died seised of an undivided one-half interest in this land,
and that plaintiff had inherited an undivided one-fourth
interest therein. This litigation has resulted.
ﬁ The right of the plaintiff by inheritance to the undivided
interest in this property is admitted. What rights to the
property did the defendant receive by the deed of 19207
At the time of his conveyance to the defendant in 1920,
the father was the owner of an undivided one-half interest
in fee and the owner of a life estate in the remaining one-
half interest. By the provisions of section 76-106, Comp.
St. 1929, every conveyance of real estate passes all the
interest of the grantor therein unless a contrary intent can
reasonably be inferred from the terms used. By the pro-
visions of section 76-109, Comp. St. 1929, it is the duty
of the court to determine from the whole instrument the
true intent of the parties and to carry that intent into
effect, so far as such intent is consistent with the rules
of law. See Blochowitz v. Blochowitz, 130 Neb. 789, 266
N. W. 644. The conveyance here was by general warranty
deed. A life estate was mnot reserved. A certain lease
calling for “an annual payment of $500 rent” until the
death of the grantor was an “encumbrance” upon the
land which the grantee (defendant) assumed and agreed
to pay. This charge became a lien on the real estate. See
Bankers Life Ins. Co. v. Ohrt, 131 Neb. 858, 270 N. W. 497.
It is not apparent that the “annual payment” bore any
fixed relationship to the value of the life estate of the
grantor. There is testimony that the defendant, having
entered possession as a tenant, continued in possession
after August, 1920, under the lease referred to in the deed.
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That evidence, however, is in the nature of a conclusion
on the witness’ part. The testimony also is that the
father did not “have anything more to do” with the land
after the deed of 1920. We conclude that the effect of
the conveyance of 1920 was that the defendant received a
fee title to an undivided one-half interest and the grantor’s
life estate in the other one-half interest, all subject to
the lien of the annual rent charge of $500, and that the
defendant held possession thereafter under that conveyance.

The evidence establishes that all parties acted in good
faith, that the father intended that the defendant should
have this property to the exclusion of the plaintiff, and
that the defendant accepted the conveyance and went into
possession with like intent.

This action was commenced in January, 1939. Defendant
filed her answer in February, 1989. It is apparent, there-
fore, that, in order to establish adverse possession for a
period of ten years or more, defendant must tack her
possession since the death of her father onto her possession
prior thereto, or base it upon the alleged adverse possession
during the period of the existence of the life tenancy.

The question to be determined then is: Can a party
holding real estate by permissive possession under a con-
veyance from a life tenant hold adversely as against the
remainderman during the period of the life tenancy, where
both the remainderman and the alleged adverse possessor
are without actual notice of the rights of the remainderman
in the premises?

Under section 20-202, Comp. St. 1929, an action for
recovery of title to, or possession of, lands can only be
brought within ten years after the cause of action has
accrued. Parkin v. Parkin, 128 Neb. 836, 244 N. W. 638.

When did plaintiff’s cause of action accrue?

Section 76-401, Comp. St. 1929, clearly gives to a party
claiming an interest in real property the right to bring
an action to quiet title whether the party is in or out of
possession. Morse v. Cochran, 131 Neb. 424, 268 N. W. 307.

Section 76-406, Comp. St. 1929, provides: “Any person



54 NEBRASKA REPORTS [VoL. 138

Maxwell v. Hamel

or persons having an interest in remainder or reversion in
real estate shall be entitled to all the rights and benefits of
this act.” This section gives the right to remaindermen
to bring the action during the existence of the life estate,
for, after that time, they will not be remaindermen.

Similar statutory provisions, somewhat more restricted
than sections 76-401 and 76-406, Comp. St. 1929, were before
this court in Foree v. Stubbs, 41 Neb. 271, 59 N. W. 798.
It was there pointed out that “any person claiming title o
real property in this state, whether in or out of possession,
may maintain an action against any person or persons
claiming adversely, for the purpose of determining such
estate and quieting title.” The rule there announced has
been repeatedly followed by this court. In Hall v. Hooper,
47 Neb. 111, 66 N. W. 33, it was held: “Such an action may
be maintained by a remainderman during the continuance
of the particular estate.” This holding has also been re-
peatedly followed by this court.

It follows that plaintiff had the right to bring an action
to quiet title during the period beginning with August,
1920. She then had knowledge of the deed and the posses-
sion of the defendant, who, believing she held full title,
subject to the payments to her father, was making im-
provements and exercising every right of an owner. How-
ever, such an action, had it been brought prior to the
- father’s death, could have established only the fact that
plaintiff had a remainder interest in the property, and that
right is one which is not and could not have been ques-
tioned. .

All parties cite and “confidently” rely upon the case of
Criswell v. Criswell, 101 Neb. 349, 163 N. W. 302.

Because of its application to this case, and for the bene-
fit of the profession generally in determining the considera-
tion to be given to adjudicated cases, it may be well to
state the proper weight to be given to syllabus and state-
ments of law made in the opinions of this court.

A judge, in writing an opinion, must be permitted a
certain latitude in stating his reasons for the conelusions
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that are reached. It quite often happens that statements
are made and conclusions announced in the body of an
opinion that are not necessary for a decision of the questions
presented and are not directly applicable thereto. These
statements are also sometimes carried in the syllabus of
the case, which is prepared by the writer of the opinion.
Writers of opinions endeavor to prevent those occurrences.
When they do occur, they are mnot considered to be con-
trolling, although they are often helpful and likewise are
often later adopted by the court by subsequent reference
thereto. Because of these situations, there have evolved
the rules now followed by this court, to wit: As precedents,
the controlling features of an opinion are the rules of
law necessarily reached and stated in determining the issues
presented based upon the facts found in the record. The
opinion controls the syllabus, the latter being merely ex-
planatory of the former and having no more force and
effect than the statements made in the opinion upon which
they are based.

Discussions of these matters will be found in Holliday
v. Brown, 34 Neb. 232, 51 N. W. 839; Williams v. Miles,
68 Neb. 479, 96 N. W. 151; Brumbaugh v. Jones, 70 Neb.
786, 98 N. W. 54 ; Dempster v. Ashton, 125 Neb. 535, 250 N.
W. 917; Douglas County v. Vinsonhaler, 82 Neb. 810, 818,
118 N. W. 1058; Mathews v. Hedlund, 82 Neb. 225, 833,
119 N. W. 17; Reams v. Clopine, 121 Neb. 36, 236 N. W.
158; Carlsen v. State, 129 Neb. 84, 92, 261 N. W. 339.

In the Criswell case, supra, the party claiming title by
adverse possession was the purchaser at an administrator’s
sale; he was a stranger to the title and did not enter by
virtue of the widow’s life tenancy; and the deed was void
because the land was a part of the homestead. The defend-
ant had been in possession, and the life tenant had been out
of possession, for over 23 years. The action was brought
within ten years of the death of the owner of the life
estate, some of the heirs suing to recover possession, others
to "quiet title and for rents and profits. ‘Three of the
children who had not been of age for 10 years when the



56 NEBRASKA REPORTS [VorL. 138
Maxwell v. Hamel

action was brought asked to have title quieted in them.
As to them, it was agreed-that the statute of limitations had
not run. As to other heirs, more than 10 years had elapsed
since they became of age, and it was admitted that an
action to quiet title was barred as to them. This last
group of heirs asked a recovery of the land. The plaintiffs
contended that their action to recover possession was not
barred until 10 years after the death of the life tenan:.
That was the controversy. The distinction between the
Criswell case and the instant case is apparent.

The holding made in determining this feature of the
action was that, where land is held by a stranger to the
title, his possession is construed to be hostile and adverse
to the remaindermen so as to commence the running of the
statute barring action for the recovery of title or possession
from the time the remainderman knows that the possessor
claims the entire estate in his own right, or from the time
when, in the exercise of reasonable care for his own rights,
he should have known that the land was so held by the one
in possession.

It is obvious that statements in the opinion concerning
contests between a remainderman and a life tenant, or one
in privity with the life tenant, are discussions of matters
not then before the court for decision, and are not precedents
in this action.

The plaintiff relies upon the following cases to establish
her contention that the possession of the holder of the life
estate and his grantee will not be construed to be hostile
and adverse to that of the remainderman until such knowl-
edge is clearly brought home to the remainderman. Maurer
v. Reifschneider, 89 Neb. 673, 132 N. W. 197 ; Anderson v.
Miller, 103 Neb. 549, 172 N. W. 688; Bretschneider v.
Farmers Nat. Bank, 131 Neb. 495 268 N. W. 278. The
plaintiff relies upon Criswell v. Criswell, supra, to establish
the rule that “the presumption of fact is that the possession
of the life tenant, or one holding under or through the life
tenant, is lawful and not adverse;” and upon Chase v.
Lavelle, 105 Neb. 796, 181 N. W. 936, to establish the rule
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that, “as between parties sustaining parental and filial re-
lations, the possession of the land of the one by the other
is presumed to be permissive, and not adverse. To make
such possession adverse, there must be some open assertion
of hostile title other than mere possession, and knowledge
thereof brought home to the owner of the land.” The plain-
tiff further relies upon Bohrer v. Davis, 94 Neb. 367, 143
N. W. 209, and in particular upon the statement in the
first paragraph of the syllabus.

The defendant relies upon the following cases to establish
her contention that the plaintiff’s action could have been
brought in 1920, and that, under the facts here, the statute
began to run against the plaintiff’s action at that time. Flirst
Nat. Bank of Perry v. Pilger, 78 Neb. 168, 110 N. W. 704;
Lyons v. Carr, 77 Neb. 883, 110 N. W. 705; Criswell v. Cris-
well, supra, and Nebraska cases cited and discussed therein.

The defendant states that Criswell v. Criswell, supra, is
“g complete brief on behalf of the defendants,” and relies
upon the general holding in Criswell v. Criswell, supra,
upon statements therein, and in particular, upon the propo-
sition that said case establishes that the statute begins to
run against the remainderman from the time he knows, or
in the exercise of reasonable care should have known, that
the land was being held adversely.

It is apparent that confusion existed in the opinions of
this court on this question prior to the decision in the Cris-
well case. See articles by Dean Henry H. Foster of the Uni-
versity of Nebraska College of Law, 3 Neb. Law Bulletin,
397-399, and Prof. William P. Sternberg of Creighton Uni-
versity, 17 Neb. Law Bulletin, 348-349. When the Criswell
case is properly weighed, under the rule here announced,
it is apparent that that conflict still exists. It must also be
recognized that the Criswell case states the minority rule if
defendant’s construction is accepted.

All of our decisions have been fully reviewed. We are
convinced that sound reasoning and justice alike require
that the law on the question here presented be restated in
this state.
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Restatement, Property, 893, states the proposition as fol-
lows:

“Future interests present a dilemma in the law of limi-
tation of actions. If the courts focus their attention upon the
protection of future interest holders by refusing to permit
the statutory period to run against them until their estates
become present interests, the effectiveness of the statutes
as means of quieting titles is greatly impaired. On the
other hand, if the focus is upon the security of long con-
tinued possession, it is certain that some holders of future
interests will lose their estates through adverse claims of
which they have never had knowledge. Predominantly the
courts have chosen to give full protection to future interest
holders, although, as indicated in secs. 226 and 227, some
concessions to the security of adverse possessory claims
have been made. In a very few states this trend has been
reversed by statutes declaring a bone fide claimant under
certain circumstances to be ‘the legal owner’ at the end of
the statutory period (sec. 220, Comment ¢) and by deci-
sions that a right of action to quiet title causes the statutory
period to commence running even though the person having
the right of action owns only a future interest (see sec.
222, Comment d, stating the law to be contrary to these de-
cisions). These few statutes and decisions may indicate a
tendency to reexamine the major premises of the law of
limitations as applied to future interests, but at the present
time they have not enlisted sufficient support to be treated
otherwise than as variations from current practice and
opinion.”

We note further that in the Tentative Draft No. 6 of Re-
statement, Property, 152, the authors recognized that Ne-
braska and Iowa had reached a result contrary to that an-
nounced as the rule in the final draft of the Restatement
(citing First Nat. Bank of Perry v. Pilger, supra) and
Murray v. Quigley, 119 Ia. 6, 92 N. W. 869, and Crawford
v. Meis, 123 Ta. 610, 99 N. W. 186. These Iowa cases will be
referred to later herein.

Defendant’s contention is that, since plaintiff had the
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right to bring an action to quiet title (Comp. St. 1929, sec.
46-401) beginning in 1920, her cause of action arose at that
time, and hence is barred by the statute of limitations. This
contention is fully answered in Restatement, Property, 902,
sec, 222

“Frequently the owner of a future interest as such can
establish his ownership by a suit in equity to quiet title or
to remove a cloud upon title or by analogous statutory pro-
ceedings legal or equitable. It might be reasoned that this
fact should require him to avail himself of these rights of
action and that the statutory period should thenceforth run,
not only upon these equitable and statutory proceedings,
but also upon the action of ejectment which might be
brought when the interest becomes present. However, these
equitable and statutory proceedings are considered to be
created for the additional protection of the owner of the
future interest; and to hold that their existence causes the
statute of limitations to run upon ejectment proceedings
would in considerable measure reduce the protection ac-
corded to the future interest holder when his estate becomes
present. It is therefore immaterial in computing the statu-
tory period in an action of ejectment or similar proceeding
that, before the plaintiff’s estate became a present interest,
he could have brought suit to quiet title or to remove cloud
on title or could have commenced a statutory proceeding
analogous to one of these.”

Statutes authorizing parties to bring action to quiet title
are enabling acts (4 Pomeroy, Equity Jurisprudence, 3310,
sec. 1397; 51 C. J. 136) ; where authorizing suit by one out
of possession they are intended to enlarge and extend the
equitable remedy (51 C. J. 139); and they are not penal,
restrictive nor destructive (Armor v. Frey, 253 Mo. 447,
474,161 S. W. 829).

In Armor v. Frey, supra, the supreme court of Missouri
had a case where it was contended that remaindermen, not
under disability, who failed to sue to quiet title within ten
years after their right to bring such suit accrued, were
barred of their estate in remainder. The court refused to
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follow Murray v. Quigley, supra, and Crawford v. Meis,
supre (followed in First Nat. Bank of Perry v. Pilger,
supra), and pointed out that the proceeding to quiet title is
an action wherein the court is asked “to ascertain and de-
termine, define and adjudge the title, estate and interest of
the parties.. It does not ask for the recovery of real estate
or the possession thereof. It does not ask affirmative relief.
It seeks simply an ascertainment of the status quo of the
title * * * to the property. * * * the mere failure for ten
years to sue under the statute after the right to sue has ac-
crued does not bar the right to so proceed thereafter, and
such failure of a remainderman does not bar his estate in
remainder.” (Pages 475, 476.)

In Hayden v. Hill, 128 Ark. 342, 194 S. W. 19, it was con-
tended that an action by a remainderman was barred be-
cause he could have brought an action to establish his title
during the life tenancy. The court held that the statute was
a practice act, referring to the sufficiency of the evidence,
and was not a statute of limitations. The court further said:
“k % % the right of entry, and therefore the right of action,
does not accrue to the remainderman or reversioner, until
the death of the owner of the particular estate.”

In Jefferson v. Bangs, 197 N. Y. 35, 90 N. E. 109, it was
assumed that the plaintiff could have brought an action to
quiet title before her right of possession accrued, but she
was not required to do so to avoid the bar of the statute.
To the same effect is Groves v. Groves, 57 Miss. 658; also,
Atken v. Suttle, 72 Tenn. 103, wherein it was held that the
remainderman could have brought an action during the life
estate to quiet title, yet she was not bound to do so until a
right of possession accrued. See, also, Duncan v. King's
Admar., 163 Ky. 577, 174 S. W. 34, wherein it was held that
the statute did not begin to run until the expiration of the
life estate, although the remainderman might before that
time have quieted title against an adverse claim.

Iowa had a statute, similar in language and purpose to
that in Nebraska, by which an action to quiet title could be
brought by a remainderman not entitled to possession. See
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Murray v. Quigley, supra. This decision is cited and followed

in First Nat. Bank of Perry v. Pilger, supra. It was cited
and not followed in Bohrer v. Davis, supra. In discussing
the Murray v. Quigley case, the supreme court of Iowa said
that doubtless the remainderman might bring an action
under the statute to determine questions of title, “but it
does not follow that the remainderman under all circum-
stances is compelled to do s0.” Gates v. Colfax Northern Ry.
Co., 177 Ta. 690, 711, 159 N. W. 456, 464.

The defendant was in possession from 1920 to 1931 as the
grantee of the life estate. She had a present interest and
claims to have held adversely as against the plaintiff’s own-
ership of the remainder. Restatement, above cited, states
the applicable rule as follows: “* * * since the owner of the
present estate is entitled to possession and the owner of the
future estate is not, no adverse possession by the former
against the latter is possible until the future interest be-
comes a present interest. It is immaterial that the present
owner claims a larger interest under color of title, or in-
forms the future owner that he claims an estate in fee simple
absolute, or does both. The statutory period commences to
run against the owner of the future estate as soon as such
estate becomes a present interest, whether this occurs by
expiration of the preceding estate by its own limitation or
by the happening of some event causing the future estate
to take effect as an executory interest.” Restatement, Prop-
erty, 905, sec. 222.

The following illustration is given: “A, owning Black-
acre in fee simple absolute, transfers Blackacre ‘to B for
life, remainder to C and his heirs’” B purports to transfer
an estate in fee simple absolute in Blackacre to D. D be-
lieves in good faith, but erroneously, that he has an estate
in fee simple absolute in Blackacre and so informs C. B
dies. In an action by C against D to recover possession of
Blackacre the statutory period is computed from the date
of B’s death.” Restatement, supra, 906.

See, also, 2 C. J. 161; 2 C. J. 8. 669; 1 Am. Jur. 805, sec.
25, 860, sec. 121; 1 R. C. L. 743, sec. 63; 3 Thompson, Real
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Property, 658, sec. 2536; Warvelle, Ejectment, 505, sec.
452 ; Tyler, Ejectment and Adverse Enjoyment, 946.

Cases holding that neither a life tenant, nor his grantee
in a deed conveying the absolute title, can hold adversely,
during the life of the life tenant, as against the remainder-
man, are based upon the proposition that the remainderman
does not have a right of entry and possession during the
existence of the life estate. Adverse possession begins to
run when a right of entry and a right of possession exist
in the remainderman and not when the remainderman has
a right to bring an action to quiet title as to his future in-
terest. Maring v. Meeker, 263 111. 136, 105 N. E. 31; Cassem
v. Prindle, 258 111. 11, 101 N. E. 241 (holding that possession
is adverse to the world except the remainderman); Ash-
baugh v. Wright, 152 Minn. 57, 188 N. W. 157 (citing
Bohrer v. Davis, supra) ; Content v. Dalton, 121 N. J. Eq.
391, 190 Atl. 328; Id. 122 N. J. Eq. 425, 194 Atl. 286; Akley
v. Bassett, 189 Cal. 625, 209 Pac. 576 ; Newport v. Hatton,
195 Cal. 132, 231 Pac. 987 ; Hooper v. Leavitt, 109 Me. 70, 82
Atl. 547; Boggess v. Crail, 224 Ky. 97, 5 S. W. (2d) 906;
Smith v. Maberry, 148 Ark. 216, 229 S. W. 718; May v.
Chesapeake & O. Ry. Co., 184 Ky. 493, 212 S. W. 131 ; Farmer
v. Reed, 335 I1l. 156, 166 N. E. 498; Daley v. Daley, 14 N. E.
(2d) (Mass.) 113; Webster v. Railroad Co., 78 Ohio St. 87,
84 N. E. 592; Cross v. Janes, 327 I1l. 538, 158 N. E. 694.

We therefore conclude that plaintiff’s cause of action did
not accrue so as to begin the running of the statute of limi-
tations until she had a right of entry and possession, which
in this instance began with the death of her father in 1931,
and that plaintiff’s action is not barred. All decisions of
this court in conflict herewith are overruled so far as the
determination of the issues of this case requires.

We have examined the additional assignments of error
and find no reason for disturbing the holding of the trial
court thereon.

AFFIRMED.

JOHNSEN, J., dissenting.

The decision in this case is in conflict with the rule an-
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nounced in Criswell v. Criswell, 101 Neb. 349, 163 N. W.
302, L. R. A. 1917E, 1103, and what has been regarded as
the settled law of this state since that case was decided.
While the court has the right to change the rule and to
bring Nebraska into line with the majority of other states,
such change should not be permitted to affect title rights
that have fully ripened while the rule in Criswell v. Criswell
was in effect.

Since the remedy provided by section 76-401, Comp. St.
1929, does not distinguish between adverse possession by a
total stranger and that by a life tenant or his privies, the
rules announced in the fourth and fifth syllabus points neces-
sarily must be construed to mean that a remainderman is
not obliged, under any circumstances, to take steps to pro-
tect his estate against the running of the statute of limita-
tions, until after the death of the life tenant. But more
than this, the effect of the decision is that the court refuses
to recognize and enforce rights that have ripened under
our former decisions, by ten years completed adverse pos-
session prior to the adoption of the opinion in this case. It
is the latter position especially to which I object.

FARMERS STATE BANK OF EUSTIS, APPELLANT, V. GRACE
WHEELER ET AL., APPELLEES.
291 N, W. 887

FIiLep MAy 3, 1940. No. 30782.

1. Husband and Wife. A 5,000-dollar bequest by testator to his
married daughter is no part of a separate estate pledged by her
as surety on a promissory note for a debt of her husband, where
the note was executed eleven years before the death of testator.

“Authority to contract with reference to, and upon the

faith and credit of, the separate estate of a married woman does

not include an inheritance acquired after the making of a con-

tract by her.” Kocher v. Cornell, 59 Neb. 315, 80 N. W. 911,

APPEAL from the district court for Frontier county:
CHARLES E. ELDRED, JUDGE. Affirmed.
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F. J. Schroeder, for appellant.
Hamilton & Landis and Cloyd E. Clark, contra.

Heard before SiMMoONSs, C. J.,, ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

ROSE, J.

This is a suit in equity for an injunction preventing
Grace Wheeler, one of the defendants, from assigning or
otherwise transferring, prior to the satisfaction of plain-
tiff’s claim, a legacy of $5,000 bequeathed to her by her
father, John Rupe, deceased, and to prevent Fred Rupe, her
brother, another defendant, as special administrator of the
estate of decedent and as executor of his will, from turning
her legacy over to her.

The petition contains pleas that plaintiff, in an action on
a note, recovered a judgment against Grace Wheeler and
her husband, Charles B. Wheeler, for $1,285.62 November
16, 1936; that the judgment is unpaid; that Grace Wheeler
pledged her separate estate for payment of the debt evi-
denced by the judgment and promised to pay the debt; that
resort to her legacy is the only means of enforcing payment;
that she is estopped to deny liability for the debt.

In her answer, Grace Wheeler admitted plaintiff recovered
judgment on the note signed by her and her husband but
denied unadmitted allegations of the petition ; pleaded cover-
ture; alleged she signed the note as surety for her husband
and bound only the separate estate then possessed by her
for payment of the debt; alleged further that her subse-
quent legacy cannot be subjected to the payment of plain-
tiff’s judgment for the debt of her husband.

Upon a trial of the cause, the distriet court found that
plaintiff was not entitled to any equitable relief and dis-
missed the suit. Plaintiff appealed.

The question presented by the appeal is the asserted
equitable right of plaintiff to impound in the hands of the
executor enough of the legacy to pay the debt of the hus-
band and apply the impounded fund to the satisfaction of
the judgment.
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Established facts relating to Grace Wheeler’s obligation
on the note of her husband may be summarized as follows:
When Charles B. Wheeler was an unmarried man October
3, 1919, he borrowed from the Farmers State Bank of Eustis,
plaintiff, $225, and E. O. Rupe, a brother of Grace Rupe,
now Grace Rupe Wheeler, signed as surety the note evidenc-
ing the loan. Neither of the Rupes received any of the bor-
rowed money. The note was renewed 14 times with E. O.
Rupe as surety until the debt, with interest and increase in
loans, amounted to $762.57 September 12, 1928. In the
meantime Grace Rupe became the wife of Charles B. Wheel-
er, February 25, 1920. September 12, 1928, an officer of the
bank went to the home of Grace Rupe Wheeler and asked
her for her signature on a renewal note of that date for the
amount stated in addition to the signatures of her husband,
Charles B. Wheeler, and her brother, E. O. Rupe. At that
time Grace Wheeler and a brother, Grover Rupe, owned a
section of land in Banner county, each having a half in-
terest therein. The banker considered this half interest of
Grace Wheeler “was part of her paying ability,” when so-
liciting her signature. She declined to sign a renewal note
bearing the signature of her husband and her brother, E. O.
Rupe, but said she would take the place of the latter as
surety on the note, if he were released, and her brother
Grover Rupe’s interest in the Banner county land held not
bound for her obligation as signer of notes to the bank. An
agreement thus protecting Grover Rupe was reduced to
writing and signed by her, Grover Rupe and the bank. Sep-
tember 12, 1928, she signed, with her husband, the note for
$762.57. It bore no other signatures. The bank then sur-
rendered to Grace Wheeler the old note of which the new
one was a renewal. On the note of September 12, 1928, the
bank recovered a judgment against the Wheelers November
16, 1936, for $1,285.62. Execution thereon was issued Feb-
ruary 18, 1939, and returned nulla bong February 20, 1939.
The Banner county land owned by Grace Wheeler and her
brother Grover was moértgaged when the note of September
12, 1928, was executed and the former lost her half interest
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by subsequent foreclosure. When the Farmers State Bank
of Eustis, plaintiff, applied for equitable relief in the case
at bar, neither of the judgment debtors owned any property
subject to execution, but the executor of the will then had
in his hands sufficient funds bequeathed to Grace Wheeler
to satisfy the debt owing by her husband to plaintiff, if
available for that purpose, but her legacy did not become
her property until her father died February 11, 1939, eleven
years later after she had pledged by note her separate estate
as surety for her husband’s debt. The foregoing facts are
shown by the evidence without dispute.

The cashier of plaintiff, however, testified that, in the
negotiations resulting in the release of the brothers of
Grace Wheeler, she said, “If you will leave my brother Ed
off the note, I will sign the note in Ed’s place and see that
it is paid.” An oral promise to see that the note is paid was
denied by her and the circumstances tend to substantiate
her denial. The cashier himself testified she said she would
sign, “if you will leave my brother Ed off the note.” This
was in harmony with her own testimony. Her brother Ed’s
place on the note was that of surety for her husband as
shown by the evidence. SHe expressed a natural wish to
release him and stated her purpose frankly. The cashier
was an experienced banker and took the precaution to in-
sert in the note the recital that she bound her separate
estate. He signed an agreement that her brother Grover’'s
interest in the Banner county land would not be held for her
husband’s debt, but he did not reduce to writing any oral
promise by her to see that the note was paid. Nothing was
said about a prospective inheritance. The preponderance of
the evidence on the disputed fact is in favor of Grace
Wheeler. She did nothing to deceive or mislead the cashier
or to estop her from denying she was a principal debtor on
the note. The evidence does not prove fraud or estoppel and
arguments by plaintiff for a reversal on such grounds,
though plausible, are found to be without merit. The legacy
was not included in the pledged estate and was not property
belonging to the married woman when the pledge was made.
The case is controlled by the following principles of law:
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“The contract of a married woman can only be enforced
against the separate estate which she possessed at the date
of the contract.

“A mere hope of succession to an estate is not property.

“Authority to contract with reference to, and upon the
faith and credit of, the separate estate of a married woman
does not include an inheritance acquired after the making
of a contract by her.” Kocher v. Cornell, 59 Neb. 315, 80
N. W. 911.

Proof of facts showing an exception to these rules in the
case at bar has not been found in the record. There is no
error in the proceedings and judgment of the district court.

AFFIRMED.

CHARLES F. SANDERS, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT.
292 N. W. 35

FILED MAY 3, 1940. No. 30787.

1. Carriers. A carrier is not liable for an assault on a passenger
by an intruder if it does not appear that the employee of the
carrier has been negligent in failing to anticipate or prevent his
act of violence.

Trial. An instruction which sets out a state of facts, and author-
izes a verdict for one of the parties upon a finding of such
facts, is erroneous, unless it includes every fact necessary to
sustain a verdict in favor of such party, unless the omitted
facts are conclusively established.

Where such instruction is complete in itself, the error
therein is not cured by the giving of other instructions which
correctly state the law or the facts essential to a recovery by
such party.

oo

APPEAL from the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. Reversed.

Mothersead & York, J. W. Weingarten and W. P. Loomds,
for appellant.

Willitam Morrow, contra.
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Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

PAINE, J.

This is an appeal from a verdict and judgment for $1,000
damages for personal injuries to the plaintiff from an as-
sault by one Babcock, an intruder, in the defendant’s depot
at Torrington, Wyoming. The negligence charged against
the defendant, a common carrier, is in failing to protect the
plaintiff, a patron, from such assault.

The defendant for reversal relies upon a number of errors.
The defendant insists that the evidence is insufficient to sus-
tain the verdict, and that the court erred in overruling de-
fendant’s motion for a directed verdict at the close of the evi-
dence. The defendant charges error in the giving of in-
structions Nos. 1, 2, 3, 5, 10 and 12 upon the court’s own
motion, and in the court’s refusal to give instructions Nos.
3, 6 and 7 requested by the defendant.

There is considerable dispute in the evidence, but the al-
tercation appears to have taken place about as follows:

John Babcock has lived in Torrington, Wyoming, where
he has been conducting a dray line for the last seven years.
Two of his sons, aged 17 and 15 years, did certain work
for the plaintiff in blocking and thinning beets. Plaintiff is
48 years old, and has resided in Torrington since 1936, and
has worked as a carpenter, a sheet metal worker, a brick-
layer, and also on W. P. A, jobs. On July 15, 1938, plaintiff
and his wife went to the depot at about 4:15 p. m. to take
the train to Scottsbluff, and at the curb of the Burlington
depot they met John Babcock, who walked along beside them
for about 70 to 80 feet, the wife walking in the center. The
plaintiff went into the waiting-room first, Babcock just be-
hind, and the wife in the rear. When the plaintiff got to the
ticket window he asked if the train was on time, and asked
for two tickets. As the station agent was reaching for the
tickets, John Babcock, in a loud tone, asked, “Where is the
boys’ money?’ The plaintiff replied that “the money was
up in Mr. Sawyer’s office for the boys,” whereupon Bab-
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cock said, “If you don’t dig up, I will beat the hell out of
you,” to which the plaintiff replied, “It’s up to Sawyer’s
office, but you’ll have to sign and get it.” The tickets at that
time were lying on the counter, and plaintiff had paid for
them. While the plaintiff was picking up the change, Bab-
cock hit him. Plaintiff says that he holloed to the ticket
agent to call the police and help.

Plaintiff says that when Babcock “hit the first lick” the
. ticket agent pulled the window down; that while he was on
the floor he kicked at the door and asked the agent to let
him in; that Babcock kicked him in the right side and in the
head, then plaintiff’s wife stepped in front of plaintiff, who
got to his feet and wiped the blood from his eyes and nose.
There is evidence that Babcock tried to hit him after he was
up, but did not succeed; that the plaintiff then went with
Babcock to Sawyer’s office.

The actual assault and beating was continuous, and of
very short duration. The plaintiff’s wife did not testify in
the case. The plaintiff testified that after the fight he could
hardly walk on his right leg, but he went from the station to
Sawyer’s office, which is up a long flight of stairs; then he
walked to the county attorney’s office, over the Chevrolet
garage, about a block and a half from Sawyer’s office, and
then his father-in-law came with the car and took him to
the courthouse, and from there to the judge’s home, where
he signed some papers; that he did not call any doctor, but
just doctored himself.

He testified in detail just where he worked after this
time, putting up a brick chimney, doing carpenter work and
brick work, and the amount of money he received for each
of these odd jobs, and then told of his work in the sugar mill
at Lyman, running a trash catcher, for which he drew 3714
cents an hour for eight hours a day, which sugar campaign
ran until the 2d day of December.

Henry Herdt, one of the plaintiff’s witnesses, testified
that he worked at common labor, and first got acquainted
with the plaintiff south of Gering in 1934, where the plain-
tiff was digging potatoes; that he met him again in 1936 in
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a pool hall in Scottsbluff; that on July 15, 1988, he came
into the waiting-room just behind them, and stood right be-
hind them at the ticket window; that Sanders asked for
two tickets, and the “other guy” asked for the boys’ money,
and said, “Are you going to pay me off or I am going to beat
the hell out of you.” Sanders said, “I ain’t got anything to
do with the money, it is at Sawyer’s office;” then the other
fellow “hauled off and hit him,” and Sanders hit the floor.
Sanders was down and kicked at the door, and holloed for
the agent to let him in, and the other fellow hit and kicked
Sanders ‘“quite a few licks.” He testified that Sanders was
all bloody and could not walk straight.

On cross-examination he was asked the question: “Did he
hit him suddenly? A. Right now. Q. Just hauled off and
smacked him, is that right? A. Yes, sir. Q. Did you think
that he was going to hit him? A. No. Q. You didn’t have
any idea that this other man was going to strike him? A.
I didn’t know they had anything between them, just the deal
they talked about. Q. You didn’t have any idea that this
other man was going to hit him until he hauled off and hit
him? A. Never thought of it.”

Harry M. Sayre testified that he was the cashier and
operator at the Burlington depot at Torrington, Wyoming,
and was on duty on July 15, 1938 ; that there was an iron or
metal grillwork, or bars, in front of the ticket window ; that
he did not notice the plaintiff until he came up to the win-
dow and asked for two tickets to Scottsbluff, and he passed
them out to him, and he paid for them; that, after he got
the tickets and paid for them, Mr. Babcock approached Mr.
Sanders and they got into an argument; that he only heard
part of their argument, which was over wages due the Bab-
cock children; that the men had walked over batween two
benches, and Mr. Babcock struck at Mr. Sanders; that just
then the train whistled into town, and he walked over to
pull the signal board for the train, and testified positively
that he never closed the ticket window ; that it has a heavy
grating in front of it, and he did not shut it at all ; that he
was the only one in the ticket office at the time the train was
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coming in, and as he was required to work the express and
baggage, he went out; that after he had worked the train
he saw Mr. Sanders, Mr. Babcock, and a woman walking
north up the street.

Dr. J. P. Weyrens testified for the plaintiff that he had

examined his head September 29, 1938, taking an X-ray;
that the right mastoid was.entirely destroyed, that is, the
one right back of the ear; that he found the hearing left in
the ear was reduced to 30 or 40 per cent., and that one ear
drum is distorted, wrinkled, and perforated, and gave evi-
dence of a chronic infection. He further testified that the
partitions in that mastoid had been destroyed, due to some
infection which had been in that bone once upon a time.
" The defendant called Dr. Kennith Ohme, who testified that
in July, 1938, F. J. Reed, an attorney, of Mitchell, called
him up one Sunday afternoon and asked if he would come up-
town and see somebody who said he was in an accident;
that the plaintiff, Sanders, walked into the office, and had
his head bandaged, and did not want him to take the band-
age off, but the doctor testified he took the bandage off and
did not see anything under it, and so he did not put it back
on. On cross-examination he testified that he was not the
physician and surgeon for the Burlington railroad at
Mitchell.

The law in such cases is that a carrier is not liable for an
assault on a passenger by an intruder if it does not appear
that the employee of the carrier has been negligent in fail-
ing to anticipate or prevent his act of violence. 10 Am.
Jur. 274, sec. 1468, also sec. 1466 ; Arkansas Power & Light
Co. v. Steinheil, 190 Ark. 470, 80 S. W. (2d) 921.

This court has stated: “The wrongful act of a stranger is
not sufficient to make it liable, unless it might reasonably
have been foreseen and guarded against by the carrier.”
Bevard v. Lincoln Traction Co., 74 Neb. 802, 105 N. W. 635.

“The carrier owes a duty to protect passengers - from
wrongs inflicted by strangers or intruders, if the danger is,
or in the exercise of due care may be, known to the car-
rier’s employees, and can be prevented by them, and the car-



72 NEBRASKA REPORTS [VoL. 138
Sanders v. Chicago, B. & Q. R. Co.

rier may be liable for injuries due to a neglect of such duty.”
13 C. J. S. 1303, sec. 696.

The defendant insists that prejudicial error occurred in
the giving of instruction No. 12 by the court, which told the
jury that the evidence shows that plaintiff was at the de-
fendant’s station and had purchased a ticket, and that, if
the jury find that while in the view of defendant’s agent,
“where the defendant’s agent did see him and plaintiff was
without provocation assaulted and knocked down and beaten
and kicked, and defendant’s agent did not exercise reason-
able care and precaution to protect the plaintiff from said
assault, and by reason of said assault the plaintiff was in-
jured after defendant’s agent had knowledge of said as-
sault, then your verdict should be for the plaintiff and you
should assess the amount of his recovery in any such amount
as you think will reasonably compensate him for the injuries
which he received, if any, and the pain and suffering he en-
dured, if any, and the loss of time that he sustained, if any,
only taking into account the extent of injuries he received,
if any, after the defendant’s agent had knowledge of said
assault.”

The error in the instruction is that it told the jury, posi-
tively and without qualification, that, if the assault was in
view of the station agent, and plaintiff was injured after the
station agent had knowledge of the assault, then their
verdict would be for the plaintiff.

It may be admitted that in instruction No. 9 it was stated
that the carrier would not be liable unless, after the agent
had knowledge that would lead a reasonably prudent man
to anticipate that an assault would be made, and after hav-
ing obtained such knowledge, he was, in the opinion of the
jury, able to prevent the assault; and in instruction No. 10
the jury had been properly told that the defendant company

~was not liable for the injuries sustained by the plaintiff as
a result of the first blow.

It is argued by defendant that this action was brought by
plaintiff on the theory that the defendant’s agent was neg-
ligent in not anticipating and preventing the assault before
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it started, but the evidence indicated that the action could
not be sustained on that theory, and then the plaintiff en-
deavored to sustain his claim on the theory that the defend-
ant’s agent negligently failed to stop the fight after it
started, but in instruction No. 12 the court did not correctly
submit that issue, for it told the jury to find for the plaintiff
if the plaintiff was injured after defendant’s agent had
knowledge of the assault, which did not carry to the jury
several requirements, among them, to find that the agent
could have prevented the assault, or that the injury was
not the result of the first powerful blow.

“An instruction which sets out a state of facts, and au-
thorizes a verdict for one of the parties upon a finding of
such facts, is erroneous, unless it includes every fact neces-
sary to sustain a verdict in favor of such party, unless the
omitted facts are conclusively established.

“Where such instruction is complete in itself, the error
therein is not cured by the giving of other instructions
which correctly state the law or the facts essential to a re-
covery by such party.” Standard Distilling & Distributing
Co. v. Harris, 75 Neb. 480, 106 N. W. 582. See, also, Kor v.
American Eagle Fire Ins. Co., 104 Neb. 610, 178 N. W. 182;
Knapp v. Chicago, K. & N. R. Co., 57 Neb. 195, 77 N. W. 656 ;
Pritchett v. Johnson, 5 Neb. (Unof.) 49, 97 N. W. 223.

“Where two conflicting instructions are given on a ques-.
tion, one containing an incorrect, and the other a correct, -
statement of the law, the latter will not cure the former.”
Koehn v. City of Hastings, 114 Neb. 106, 206 N. W. 19.

The plaintiff’s witness, Henry Herdt, standing immedi-
ately behind the parties, never had a thought that there
would be an assault on plaintiff, and he had followed the
parties into the depot, and had far better opportunity for
observation than the ticket agent, looking through the win-
dow,

The defendant would not be liable for a sudden attack
by an intruder on a passenger if no warning was given and
there were no circumstances which would put the ticket
agent on guard to prevent it.



74 NEBRASKA REPORTS [VoL. 138

Burke v. Munger

Without considering the many other errors set out, which
might not occur in another trial, we have reached the con-
clusion that the giving of instruction No. 12 was prejudi-
cially erroneous, and that the error was not cured by any
other instruction.

REVERSED.

FRED L. BURKE, TRUSTEE, APPELLEE, V. WILLIAM H. MUNGER:
FIRST NATIONAL BANK OF NORTH PLATTE, APPELLANT.
292 N. W. 53

FiLep May 3, 1940. No. 30797,

1. Corporations. A managing officer of a corporation may not legally
pay his individual debts by abstracting from the corporation
certain moneys for such purpose.

It is not within the authority of a corporation to assent
to a loan to one of its managing officers, to be used by him to
reduce his private indebtedness. Such a loan is prohibited by
section 8-206, Comp. St. 1929.

3. Appeal. Where defendant makes a request for a jury trial, con-
tending that the action is ome at law, the court denies such
request and tries the case as a suit in equity, and an examina-
tion of the record discloses that, in any event, the plaintiff
would be entitled to a directed verdict, such denial on the part
of the trial court is not prejudicial.

4. Judgment. “When the second action between the same parties is
upon a different claim or demand, or cause of action, it is well
settled that the judgment in the first suit operates as an estoppel
only as to the point or question actually litigated and deter-
mined.” 15 R. C. L. 973, sec. 450.

“The party relying upon a former adjudication as a
defense must aver in his answer in what court the judgment
was rendered, and plead facts showing that the recovery was
upon the same subject-matter and between the same parties, or
their privies, as the suit in which the defense of res adjudicata
is made, and that the judgment is in full force.” Thomas v.
Thomas, 33 Neb. 373, 50 N. W. 170.

6. Payment is an affirmative defense and must be pleaded in order
to be available as such defense.

7. Bankruptey. A trustee in bankruptecy may intervene in proceed-
ings for foreclosure of mortgages, constituting assets of a cor-
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poration, adjudged bankrupt, previously assigned as collateral
security for a loan to the corporation, to recover the excess over
and above the amount of the loan for the benefit of creditors of
the bankrupt estate, and, by so doing, is not estopped to bring
an action in equity against a bank to trace certain funds, evi-
dencing the loan made to the corporation, into the bank, when a
certain part of such loan has been used by a managing officer
of the bank to reduce his individual indebtedness to the bank,
and to have the same returned to such trustee for the use and
benefit of the creditors of the bankrupt estate.

APPEAL from the district court for Lincoln county: ISAAC
J. NISLEY, JUDGE. Affirmed.

E. H. Evans and Urban Simon, for appellant.
Hoagland, Carr & Hoagland, contra.

Heard before SiMMoONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

MESSMORE, J.

Plaintiff brought this action in the district court for Lin-
coln county. The case proceeded against the defendant,
First National Bank of North Platte. The plaintiff’s con-
tention is that the cause is one in equity for the purpose of
following assets of the Goodman-Buckley Trust Company
into the defendant bank and to have such assets returned to
the plaintiff, on the principle that the property of the corpo-
ration could not be taken and applied on the private debt of
an officer of the corporation. The petition relates facts in
support of plaintiff’s contention. Such facts shown by the
record will be stated when occasion requires. Defendant
bank’s amended answer contains a general denial, alleges
res judicate, estoppel, and ratification. The decree and
Judgment of the trial court were in favor of the plaintiff.
Defendant bank appeals.

The record discloses three organizations, all subjects of
bankrupt estates, transacting business at the same place
with the same clerical help, and so managed as to lend con-
siderable confusion to a proper analysis of the assets and
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liabilities of each. The obvious intent was to maintain the
solvency of the Goodman-Buckley Trust Company at all
times. This latter corporation was organized under the
banking laws of Nebraska. The purpose was to secure funds
of investors, to be invested in first mortgages. Defendant
Newton E. Buckley was the secretary-treasurer of the trust
company. The other officers consisted of Edward R. Good-
man as president; Grace S. Goodman as vice-president;
Nell E. Buckley as assistant secretary-treasurer; and Ed-
ward R. Goodman, Grace S. Goodman, Nell E. Buckley,
R. D. Rasmusson and Newton E. Buckley as directors.
Grace S. Goodman and Nell E. Buckley were sisters. In
1923 Edward R. Goodman moved to Denver, and thereafter
Newton E. Buckley was the managing officer of the Good-
man-Buckley Trust Company.

Defendant Newton E. Buckley operated a real estate and
insurance business as his personal business under the trade-
name of Bratt, Goodman & Buckley. The Goodman-Buckley
Trust Company at all times carried on its business at the
offices maintained by Bratt, Goodman & Buckley; the latter
owning the office fixtures and equipment and paying all
operating expenses of the trust company. In addition to the
two foregoing concerns, Edward R. Goodman and Newton
E. Buckley carried on a partnership business under the
name of Goodman & Buckley. They also incorporated a
holding company, known as the Goodman-Buckley Company,
the officers of which were identical with those of the Good-
man-Buckley Trust Company. All of the businesses appear
to have been treated more or less by Goodman and Buckley
as one. When one was short of cash, funds would be trans-
ferred to it from one of the others. The business of these
firms became so involved that they and the individual officers
took voluntary bankruptcy and were so adjudged on or
about November 18, 1933. The plaintiff was appointed
trustee in bankruptcy January 27, 1934. The transactions
involved in the instant case occurred August 13, 1932. New-
ton E. Buckley had been at different times personally in-
debted to the defendant bank in large sums of money. On
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or about the date in question this indebtedness to the bank
exceeded $8,000.

William H. Munger, cashier of the defendant bank, and
in such capacity obviously acquainted with the accounts. of
the respective concerns, as each transacted business with
the bank, and consequently in a position to know the status
of Newton E. Buckley’s personal account with the bank,
sought to have Buckley reduce his personal indebtedness to
the bank. The manner in which it was finally arranged, in
substance, follows: Munger was the guardian of one
Mooney, a mental incompetent; as such, he had money of
his ward to invest. After consulting with the attorneys rep-
resenting the guardianship, and obtaining an order from
the county court, he, as such guardian, loaned to the Good-
man-Buckley Trust Company $6,000, which was approved
by the members of the board of directors of the bank and
of the trust company, taking as security an assignment of
two real estate mortgages belonging to the trust company,
totaling $7,325. The $6,000 was deposited to the account of
the trust company and a check drawn thereon to Bratt,
Goodman & Buckley. Newton E. Buckley signed a check
of Bratt, Goodman & Buckley for the money, to apply on
his personal note to the bank, the amount involved being
$4,200. Authorization for the transfer of this amount from
Goodman-Buckley Trust Company to Bratt, Goodman &
Buckley does not appear to have been given; it is shown as
a temporary loan. Munger based his reason for the trans-
action on his knowledge of the personal financial responsi-
bility of Newton E. Buckley, previous property statements
made by Buckley to the bank, and also stating that a large
portion of Buckley’s personal fortune went into the different
business enterprises, and Munger further believed the Good-
man-Buckley Trust Company to be solvent. Testifying as
an expert and by examination of the books of the firms here
involved, Munger concluded the $4,200 had been repaid by
Newton E. Buckley to the Goodman-Buckley Trust Com-
pany, with the exception of $400.

A great part of the record consists of the bankruptey pro-
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ceedings and accounts, to show the solvency or insolvency
of the Goodman-Buckley Trust Company. A résumé of this
evidence would unnecessarily lengthen this opinion. We con-
clude, from a careful examination of the record, that all
of the businesses herein mentioned were bankrupt prior to
the time of the adjudication thereof. The manner of trans-
acting the different businesses and of the intermingling of
the funds is significant.

The defendant bank assigns as error that it was denied the
right to a jury trial, contending that the case is, in fact, an
action at law, wherein the plaintiff seeks to recover a money
judgment, and based on the proposition that, where the
fraudulent intent in making a transfer of a debtor’s prop-
erty is to be determined by evidence collateral to the writ-
ing, such question is determinable alone by a jury, citing
authorities.

The purpose of the present action has been previously
stated. The money loaned by Munger, representing defend-
ant bank as cashier and the guardian of the incompetent’s
estate, became the property of the Goodman-Buckley Trust
Company, and the security given therefor was the two mort-
gages. When the Goodman-Buckley Trust Company loaned
the money to Bratt, Goodman & Buckley, that is, the amount
of $4,200, the latter sum became the property of Newton E.
Buckley. This amount reduced his private indebtedness to
the defendant bank. The effect of the transaction would be
to add to the liability of the trust company to pay on an
individual obligation of one of its managing officers to the
bank.

Officers of a corporation may not pay their individual
debts by a transfer or encumbrance of the corporation
property. See Bordy v. Goodman-Buckley Trust Co., 131
Neb. 342, 268 N. W. 286. In that case Bordy took a mort-
gage of the trust company direct, to secure the debt which
Buckley owed him, and in the instant case Buckley had the
trust company give an assignment of two mortgages, con-
stituting assets of the trust company, to the guardian mak-
ing the loan to the trust company, and subsequently Bratt,
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Goodman & Buckley; in fact, Newton E. Buckley, used
$4,200 of the original loan to pay the bank, to reduce his
private indebtedness, with the knowledge of all concerned
as to the complete transaction. The similarity of the cases
is apparent. It is not within the power of the trust com-
pany to assent to a loan to one of its officers, such a loan
being within the prohibition of section 8-206, Comp. St.
1929. See, also, Buckley v. State, 131 Neb. 752, 269 N. W.
892. The 4,200-dollar item, reducing the private indebted-
ness of Newton E. Buckley, remained at all times in the
control of Munger. The bank received the benefit of the
transaction, was out nothing, and parted with no considera-
tion.

Whether this action is one in equity or one at law need
not be determined. If it is one at law, wherein the relief
asked is for a money judgment against the bank, we con-
clude that the facts and circumstances would entitle plain-
tiff to a directed verdict in the event of a jury trial, and that
therefore no prejudice would result to defendant bank by a
judgment as rendered herein. ‘

Defendant bank further contends that the matters liti-
gated are res judicata. The action was originally instituted
in the district court of the United States, where motions to
dismiss, filed by defendants, were sustained. The court held
that there was no adequate allegation of the insolvency
of the trust company at the time, so that the trustee
stood in the position of the creditors of an insolvent
corporation, at the time of the transfer, to recover the
fraudulent conveyance; that the court had no jurisdiction
of the controversy except under section 70 (e) of the act.
Section 110 (e), title 11, U. S. C. A. (p. 442) as far as ap-
plicable reads: “The trustee may avoid any transfer by the
bankrupt of his property which any creditor of such bank-
rupt might have avoided, and may recover the property so
transferred, or its value, from the person to whom it was
transferred, unless he was a bone fide holder for value prior
to the date of the adjudication. * * * For the purpose of
such recovery any court of bankruptcy as defined in this
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title, and any state court which would have had jurisdiction
if bankruptcy had not intervened, shall have concurrent
jurisdiction.”

The plaintiff’s contention is that the action was brought
in the state court to obtain the benefit of section 70 (a) of
the national bankruptcy act, being section 110 (a), title 11,
U. S. C. A. (p. 441). Said section provides: “The trustee
of the estate of a bankrupt #* * *# ghall in turn be vested by
operation of law with the title of the bankrupt, as of the date
he was adjudged a bankrupt * * * to all * * * (4) property
transferred by him in fraud of his creditors; * * * and (6)
rights of action arising upon contracts or from the unlaw-
ful taking or detention of, or injury to, his property.” In
the state court the plaintiff pleaded that on August 13, at
the time of the transaction in controversy, both the trust
officer, Buckley, and the trust company were wholly in-
solvent, and the moneys and properties involved were trust
funds and trust property, for the investors in said trust
company at that time, who are now the creditors, and on
whose behalf this action is maintained by the plaintiff. The
action brought in the federal court was a suit by the trustee
in bankruptcy, to set aside the assignments of the mortgages
to the Mooney estate because of the illegal transfer in fraud
of the trust company. This constituted a direct conveyance
of the trust company to the Mooney estate which was being
attacked. It would be subject to rules of estoppel and any
other defenses that the trust company was not injured;
therefore, it must be alleged that the bankrupt was insolvent,
and the petition was deficient in this regard. The present
action was in the state court for the purpose of following
the money abstracted by the trust officer from the trust
funds and turned over to the bank to pay a private debt of
the trust officer. This was not a conveyance to the bank by
the trust company- itself. Such action may be maintained
under section 70 (a) of the bankruptey act. The two ac-
tions are entirely different, as heretofore pointed out.

“When the second action between the same parties is
upon a different claim or demand, or cause of action, it is
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well settled that the judgment in the first suit operates as
an estoppel only as to the point or question actually liti-
gated and determined.” 15 R. C. L. 973, sec. 450.

The defendant bank, in an amended answer, alleges: “In
an action begun in the District Court of the United States
District of Nebraska, North Platte Division wherein the
parties thereto were identical to those in the instant cause
of action, the said cause of action was by the court dismissed
and such action is now binding upon this court and the same
is res adjudicata.”

“The party relying upon a former adjudication as a de-
fense must aver in his answer in what court the judgment
was rendered, and plead facts showing that the recovery
was upon the same subject-matter and between the same
parties, or their privies, as the suit in which the defense of
res adjudicate is made, and that the judgment is in full
force.” Thomas v. Thomas, 33 Neb. 373, 50 N. W. 170.

Tested by the foregoing rule, the amended answer in the
instant case fails to state a defense of res judicata. It mere-
ly discloses that a suit was brought in the United States
district court between the same parties, and that the suit
was dismissed and is binding on the plaintiff. No facts are
pleaded showing that the recovery was upon the same sub-
ject-matter. Such facts must be pleaded under the rule. The
amended answer is insufficient to raise the defense of 7es
judicata.

Defendant bank contends that no funds were withdrawn
or misappropriated, but were merely loaned and repaid to
the corporation prior to bankruptey by Newton E. Buckley,
the managing officer and general manager, having authority
so to do. The amended answer of the defendant bank does
not plead payment, an affirmative defense, and, in order for
the bank to avail itself of such defense, the same must be
pleaded. See Cady v. South Omaha Nat. Bank, 46 Nebh. 756,
65 N. W. 906; Union Stock Yards Nat, Bank v. Haskell, 2
Neb. (Unof.) 839, 90 N. W. 233.

A further contention is that the case of Buckley v. State,
supra, determined that $1,315 of the funds of the Goodman-
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Buckley Trust Company were wrongfully appropriated by
Buckley for his own use, with the intent to defraud the
trust company of such amount; that this constitutes a limi-
tation upon the plaintiff’s recovery in the present action,
and, further, that there can be no recovery from the bank
in any event, for the reason that the bank had made inquiry
and believed both Goodman-Buckley Trust Company and
Newton E. Buckley to be solvent. The substance of this
evidence and an analysis thereof have been previously stated.
In the case of Buckley v. State, supra, involving the same
transaction, this court held that it was not within the power
of the trust company to consent to a loan to one of its officers,
such a loan being within the prohibition of section 8-206,
Comp. St. 1929,

We are convinced that any accounting had, disclosing the
amounts that may be found to be due Buckley from the
Goodman-Buckley Trust Company, or vice versa, and the
relationship of any of such amounts that he may have ap-
propriated to his own personal use from the Goodman-
Buckley Trust Company, is a matter between the Goodman-
Buckley Trust Company and Newton E. Buckley, and not a
matter as between the trustee in bankruptcy and the de-
fendant bank. It must be remembered that at all times the
bank had the use of the $4,200 which reduced Newton E.
Buckley’s private obligation to the bank. This amount has
never been paid back into the Goodman-Buckley Trust Com-
pany by the bank, or to the trustee in bankruptcy. The sole
question to determine in this respect is whether or not the
defendant bank, under the circumstances and evidence in
this case, received this $4,200 legally, in such a manner as
to warrant it in retaining the amount for the bank’s benefit,
to reduce the personal indebtedness of Newton E. Buckley.

This court, in a recent case, Kuhns v. Live Stock Nat.
Bank, 137 Neb. 459, 289 N. W. 893, a law action brought by
a trustee in bankruptcy against the bank to recover funds
credited by the bank to the indebtedness of an officer of the
corporation in payment of his private debt, in substance,
held the money to be recoverable by the trustee, in that the
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bank was charged with such knowledge of the facts as de-
volved upon it the duty of making inquiry. In the instant
case, the defendant bank concedes that it made and relied
upon inquiry, concluding that the Goodman-Buckley Trust
Company and Newton E. Buckley were solvent. We are
convinced that defendant bank knew the financial status of
each and every company and individual here considered, and
that, if it had properly acted upon such inquiry made by
it, the bank would have learned that Newton E. Buckley,
as managing officer of the corporation, had no authority to
use corporate funds for the payment of his own personal
obligation to it, and the bank, under such circumstances,
would not have taken the $4,200 here in question.

In Kuhns v. Live Stock Nat. Bank, supra, are cited the
cases of McCullam v. Buckingham Hotel Co., 199 S. W. 417
(198 Mo. App. 107), holding: “One accepting corporate
checks drawn by an officer in payment of his private obli-
gations must return the proceeds if corporate funds were
thereby misapplied;”’ and Boyle v. Lewiston Trust Co., 136
Atl, 292 (126 Me. 74), wherein it was said: “A trustee
in bankruptcy represents the creditors and hence is not
estopped from recovering corporation funds used to pay an
officer’s personal obligations, even though the directors or
stockholders consented to such payment;” the opinion in the
Nebraska case adding that “the trustee represents the credi-
tors of the corporation and they are not estopped because
the directors acquiesced in or consented to such payments.”
-~ With reference to the trustee in bankruptcy intervening
in the foreclosure of the mortgages assigned in the guar-
dianship matter and later foreclosed by the personal repre-

- sentative of the deceased Mooney, and receiving the excess
over and above the amount of the loan, such action on the
part of the trustee does not amount to, nor is it a ratifica-
tion of, the acts of the Goodman-Buckley Trust Company,
Newton E. Buckley, or the defendant bank. The trustee was
merely doing his duty in obtaining what assets he could be-
longing to the Goodman-Buckley Trust Company for the
creditors of the bankrupt estate. This action on his part
does not constitute estoppel.
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We conclude that the trial court correctly entered judg-
ment against the defendant bank in the sum of $5,838, and

costs of action.
AFFIRMED.

LINCOLN COUNTY ET AL., APPELLANTS, V. WILLIAM E. SHU-
MAN ET AL., APPELLEES.
292 N. W. 30

FiLEp May 3, 1940. No. 30940.

1. Taxation. In the foreclosure of a tax sale certificate brought
by a county under sections 77-2040 and 77-2041, Comp. St. 1929,
where sale of the property is confirmed, subject to the right of
the owner to redeem within two years from the date of con-
firmation, and an application to redeem iy filed and with it
tendered to the clerk of the court the amount for which the real
estate was sold at the foreclosure sale, together with interest
at 12 per cent. from date of sale, and costs of suit; held, re-
demption under the circumstances, and as provided for in sec-
tion 77-2041, Comp. St. 1929, may be had.

The sale of land to satisfy a tax sale certificate there-

on is an extinguishment of the lien for taxes, becomes merged

in the title conveyed, and does not constitute a release or com-
mutation of taxes, as contemplated by section 4, art. VIII of
the Constitution.

The foreclosure of a tax sale certificate instituted by

a county under the provisions of sections 77-2040 and 77-2041,

Comp. St. 1929, distinguished from an interpretation of section

77-2039, Comp. St. 1929, as made in the case of City of Platts-

mouth v. Hazzard, 132 Neb., 284, 271 N. W. 801. The tax sale

certificate foreclosed in the instant case is exclusively within

the provisions of sections 77-2040 and 77-2041, Comp. St. 1929.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. Aflirmed.

S. S. Diedrichs, George B. Dent, Jr., and Lowell C. Davis,
for appellants.

Bert L. Quercash, contra.

Heard before SIMMONS, C. J., R0SE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.
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MESSMORE, J.

This case appears in this court on stipulation as a case
stated, and for the purpose of this appeal may be sum-
marized briefly as follows:

This is an action brought by the county of Lincoln to
foreclose a certain tax sale certificate, covering delinquent
real estate taxes and special assessments upon a vacant lot
in the city of North Platte, owned by defendant Shuman.
A decree of foreclosure was entered, the real estate duly and
legally advertised and sold by the sheriff to Harvey L.
Clarke, and sale confirmed, subject to the right of the own-
ers, defendants Shuman, to redeem within two years from
the date of said confirmation. Thereafter, defendants Shu-
man filed application to redeem and tendered to the clerk of
the court the amount for which the real estate was sold at
the foreclosure sale, together with interest at 12 per cent.
from the date of sale, and costs of suit. The plaintiffs filed
objections to defendants’ application to redeem, which ob-
jections were overruled. On December 11, 1939, the court
granted the defendants’ application and entered an order
permitting defendants to redeem for the amount tendered.
From this order an appeal was taken to this court by the
county of Lincoln and Harvey L. Clarke, the purchaser. This
presents the only question to be determined on appeal, stated
as follows:

In a suit to foreclose a tax certificate under sections 77-
2040 and 77-2041, Comp. St. 1929, does the property owner
have a right to, and is he legally entitled to, redeem the real
estate from tax sale foreclosure by decree, by paying the
amount bid and paid at the tax sale thereof by the pur-
chaser, with interest on said amount at 12 per cent. from
the date of sale to the date of redemption, or must the de-
fendants, in order to effect redemption, pay the full amount
of the decree of foreclosure, with interest thereon as set
forth in the decree, and the costs of the action, together with
interest at 12 per cent. on the amount paid by the purchaser
in the tax foreclosure sale?

The appellants contend that the court erred in overrul-
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ing the objections of the county of Lincoln and Harvey L.
Clarke, the purchaser, to the application of defendants,
William E. Shuman and Florence Shuman, his wife, to re-
deem, and in sustaining the application, permitting the de-
fendants to redeem upon payment of the amount for which
such land was sold at said tax foreclosure sale, with in-
terest and costs.

This action was brought under section 77-2041, Comp.
St. 1929. Said section must be read in conjunction with sec-
tion 77-2040, Comp. St. 1929. The latter section provides
in part: “Whenever the county board of any county * * *
shall have purchased any real estate for delinquent taxes
of any kind, or become the owner by assignment of any tax
sale certificate * * * such county * * * ghall be deemed to be
the * * * owner of * * * liens for taxes of the state, county,
city, village * * * and may instead of demanding a deed
therefor * * * or in case a deed shall have been issued by
surrendering the same in court, proceed by suit in equity
in the district court of the county in which such land is
situated to foreclose such lien, and cause such real estate to
be sold for the satisfaction thereof and all prior or subse-
quent tax liens thereon, in all respects as far as practicable
in the same manner and with like effect as is provided for
the foreclosure of real estate mortgages.”

Section 77-2041, Comp. St. 1929, provides in part: “Such
action for the foreclosure of such tax sale certificate may
be brought by any county, city, * * * immediately after the
purchase thereof, or where such taxes have been heretofore
purchased, may be brought immediately after the passage
and approval of this act, or at any time thereafter, except
as above provided, and when brought before the time for
redemption for such tax sale has expired, the owner of the
lands described in such tax sale certificate, or any person
having a lien thereon, or interest therein, may redeem the
same at any time within two years from the date of sale
under such foreclosure proceedings by paying to the clerk
of the district court, for the use of the purchaser at such
foreclosure sale, his heirs or assigns, the amount for which
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such land sold at such foreclosure sale, with interest there-
on at the rate of twelve per cent. per annum from the date
of such purchase at such foreclosure sale to the date of re-
demption, and the cost of suit.”

The appellants cite the case of City of Plattsmouth v.
Hazzard, 132 Neb. 284, 271 N. W. 801, as controlling in tax
foreclosure proceedings, and suggest that, under the rule of
" stare decisis, the doctrine of redemption announced in such
case should be adhered to and control in the case at bar,
especially where, as here, property rights would be greatly
affected by departure therefrom.

In the above case the city of Plattsmouth foreclosed tax
liens on real estate owned by a savings and loan association.
At the sale the city bid less than the decree, and the defend-
ant was permitted to redeem by paying the amount of the
bid. The contention was that the court erred in permitting
the defendant to redeem for the amount of the bid which
was less than the decree for taxes. This court held: “The
redemption from a tax lien foreclosure by the city under
section 77-2039, Comp. St. 1929, cannot be made by paying
the amount of the bid, but may be made only by paying the
full amount of the taxes due with interest.”

Section 77-2039, referred to above, was passed in 1903,
and until 1919 contained redemption provisions as follows:
“Ip case of the foreclosure of said lien and sale thereunder,
the owner of any tract or lot of land so sold, shall have the
right to redeem the same from such sale within two years
from the date thereof by paying the amount for which sold
with interest and costs to the date of redemption.” Laws
1903, ch. 73, sec. 231. We cite the foregoing section for the
importance that may be attached thereto in recognition of
property laws here involved. Such section of the statute, so
far as redemption is concerned, now requires the payment of
the full amount of the decree, with interest to date of re-
demption, costs of suit and 12 per cent. interest on the
money actually paid by the purchaser on his bid. This sec-
tion provides the only complete, independent method for the
foreclosure of delinquent tax liens by a county, in case no
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administrative sale has been had prior thereto. See Com-
mercial Savings & Loan Ass'n v. Pyramid Realty Co., 121
Neb. 493, 237 N. W. 575. In that case this language was
used (p. 500) : “Foreclosures of tax certificates purchased
by counties or by individuals are conducted under sections
77-2041 to 77-2047, Comp. St. 1929, and should not be con-
fused in any way with the procedure now under discussion.”
The foregoing case was cited in City of Plattsmouth v. Haz-
zard, supra. The contention of the appellants is that section
77-2039, Comp. St. 1929, refers to tax liens by a county,
and no other governmental subdivision or private individual
may proceed thereunder, and that the tax sale certificate
foreclosed in the instant case is exclusively within the pro-
visions of sections 77-2040 and 77-2041, supra.

The motion for rehearing in City of Plattsmouth v. Haz-
zard, supra, is asked to be considered, wherein attention is
called to the fact that section 77-2089, Comp. St. 1929, ap-
plies only to foreclosure of delinquent tax liens by a county,
and that the city of Plattsmouth could not, under any cir-
cumstances, have instituted its foreclosure under this sec-
tion, and the only procedure available to the city or gov-
ernmental subdivision, other than the county, for foreclosure
of a tax lien acquired by it is by virtue of sections 77-2040
and 77-2041, supra. Therefore, appellants contend, City of
Plattsmouth v. Hazzard, supra, is either authority for their
contention in the case at bar, or it is wrong and should be
overruled, so that a clear and definite rule of property may
be adopted and the doctrine of stare decisis is applicable, to
insure uniformity, certainty and stability in the law.

The instant case was properly brought under sections 77-
2040 and 77-2041, Comp. St. 1929, and was brought by the
county and not by the city. It is our duty to construe and
interpret the statute now before us. The most that can be
said with reference to the case of City of Plattsmouth v.
Hazzard, supra, is that the court may have applied the wrong
statute, but did properly interpret the provisions of the
statute (section 77-2039) appearing in the opinion.

We now address our attention to section 4, art. VIII of



VoL. 138] JANUARY TERM, 1940 89

Lincoln County v. Shuman

the Constitution, which reads: ‘“The legislature shall have
no power to release or discharge any county, city, township,
town or district whatever, or the inhabitants thereof, or
any corporation, or the property therein, from their or its
proportionate share of taxes to be levied for state purposes,
or due any municipal corporation, nor shall commutation
for such taxes be authorized in any form whatever.”

The contention of appellants is that section 4, art. VIII
of the Constitution, is cited in the case of City of Plaits-
mouth v. Hazzard, suprae, in support of the interpretation of
section 77-2039, Comp. St. 1929, and if the redemption as
required by section 77-2039 is supported by the constitu-
tional provision, obviously sections 77-2040 and 77-2041 are
governed thereby; and it is conclusive that the constitu-
tional provision invalidates sections 77-2040 and 77-2041,
in so far as redemption is concerned, and prohibits the re-
demption as contained therein.

While sections 77-2040 and 77-2041, Comp. St. 1929, with
the redemption provisions as contained therein, have not
been tested with reference to the constitutional provision
above referred to, statutes comparable to such sections, con-
taining redemption provisions similar thereto, have been
so tested. We refer to certain sections of the statute under
the scavenger act containing redemption provisions.

The term “redemption,” in a literal sense, means the act
of buying back or repurchasing. Webster’'s New Interna-
tional Dictionary (2d ed.). Section 77-2121, Comp. St. 1929,
provides for the sale of real estate for tax purposes under
that procedure for less than the amount of the decree and
provides for the distribution of proceeds on a pro rata basis.
Section 77-2123, Comp. St. 1929, also makes provision for
the sale of real estate for less than the amount of the de-
cree. Section 77-2127, Comp. St. 1929, contains certain
provisions for tax redemption by the property owner under
various contingencies. The redemption provision in the
latter section is similar to the one found in section 77-2040,
supra.

In Woodrough v. Douglas County, 71 Neb. 854, 98 N. W.
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1092, suit was brought to enjoin the county treasurer under
the scavenger act. It was alleged that this act was uncon-
stitutional, and the constitutional provision against commu-
tation of taxes (Const. art. VIII, sec. 4) was urged as a
ground for invalidating the act. We quote from the opinion
as follows (p. 361) : “The sale of land to satisfy a tax lien
thereon is an extinguishment of the lien, which becomes
merged in the title thus conveyed. Therefore it is not a re-
lease or commutation. * * * An extinguishment is a dis-
charge by operation of law; a release is a voluntary re-
linquishment of a lien and right of action or an obligation.
* * * The judicial sale of property under a decree of fore-
closure, for what it will bring, although it be less than the
amount of the taxes assessed and delinquent against it, can-
not be said to be a commutation of taxes within the mean-
ing of the Constitution.”

In the case of Marker v. Scotts Bluff County, 137 Neb.
360, 289 N. W. 534, which involved an interpretation of
section 77-2129 of the scavenger act, and its construction,
the argument was made that said section was violative of
section 4, art. VIII of the Constitution. This court said:
“There is a distinction, however, between the release of
taxes as such, and the extinguishment of the lien of a de-
cree, into which they have been merged, by judicial sale
proceedings. * * * And so, where taxes have been merged
into a decree, and a public sale has been held, provisions
may validly be made by the legislature for a redemption
and a satisfaction of the decree, which could not be made
if they were applied directly to the taxes themselves.”

The provision of the Constitution herein cited appeared
first in the Constitution of 1875, and has so remained until
the present time without change in language. Our present
tax foreclosure statutes date from the year 1903, when a
complete revision of our revenue laws was made. From our
analysis, redemption, as contained in section 77-2041, Comp.
St. 1929, is constitutional and not a violation of property
law.

In the case of Moffitt v. Reed, 124 Neb. 410, 246 N. W.
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853, appearing also in 131 Neb. 696, 269 N. W. 621, this
court held (131 Neb. 696) : “Redemption may be made from
the sale of property at a tax foreclosure sale upon the pay-
ment to the purchaser of the amount of his bid, with 12 per
cent. interest per annum to the time of such redemption,
together with the amount of subsequent taxes paid by de-
fendant, with interest thereon at the statutory rate of in-
terest on such taxes.” The above case sustains the con-
ception of redemption as contained in section 77-2041, supra.
Section 77-2039, Comp. St. 1929, provides an independent
" means of foreclosing a tax lien without a tax certificate.
This section specifically provides that, in order to redeem,
the owner must at all times pay to the clerk of the court the
amount of the taxes found due thereon, the amount of sub-
sequent taxes paid by the purchaser and interest thereon,
together with court costs. It will be observed that this sec-
tion of the statute is quite different from section 77-2041,
supra, with reference to tax sale certificate foreclosure. Ac-
cordingly, if any county has a preference as to which re-
demption provisions would be the best to follow, it can, in
advance, determine which statutory procedure will be fol-
lowed in tax matters. Thus, if a county has any objection to
the redemption provision of section 77-2041, it can proceed
under section 77-2039.
. It is pointed out in appellees’ brief, with reference to
property law, the existence of section 20-1530, Comp. St.
1929, originally enacted in 1875, and not amended. Said
section reads: “The owners of any real estate against which
a decree of foreclosure has been rendered in any court of
record, or any real estate levied upon to satisfy any judg-
ment or decree of any kind, may redeem the same from the
lien of such decree or levy at any time before the sale of the
same shall be confirmed by a court of competent jurisdic-
tion by paying into court the amount of such decree or
judgment, together with interest and costs; and in case the
said real estate has been sold to any person not a party plain-
tiff to the suit, the person so redeeming the same shall pay
to said purchaser twelve per cent. interest on the amount of
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the purchase price from the date of the sale to the date of
redemption, or deposit the same with the elerk of the court
where the decree or judgment was rendered.”

The above section is, in many respects, analogous to sec-
tion 77-2047, Comp. St. 1929, with respect to redemption,
and affirmative of the redemption provision as contained in
section 77-2041, supra. Section 20-1530, supra, has been on
the statute books, without change, from and since the ex-
istence of section 4, art. VIII of the Constitution, and during
this period of time such statute involving redemption, as
herein set out, has not been held to be violative of the con-
stitutional provision, which indicates clearly the status of
the property law here involved.

We hold that the trial court did not err in accepting the
amount tendered by the defendants and in permitting de-
fendants to redeem the real estate, under the circumstances
as here presented.

AFFIRMED.

ANNE RUTH BONZO, APPELLANT, V. LEE BONZO, APPELLEE.
292 N. W. 61

FiLep MAy 4, 1940. No. 30916.

Divorce. A husband, being appellee in a divorce case, having failed
to pay the costs of appellant’s appeal, as awarded by this court,
is cited before the court for punishment for contempt. The time
for preparing and filing the bill of exceptions having gone by,
the appeal being now entirely ineffective, the decree is reversed
as to alimony and custody of the sons, from which findings
appellant attempted to appeal.

APPEAL from the district court for Lancaéter county :
JEFFERSON H. BROADY, JUDGE. Reversed.

Bernard S. Gradwohl and C. M. Pierson, for appellant.
Walker & McArthur, contra.

Heard before SiMMoONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.
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PAINE, J.

This cause is before us on motion asking this court to
impose punishment for contempt for failure to comply with
order of court to pay certain costs of appeal, or to reverse
the judgment.

On November 22, 1939, a decree of divorce was granted
.to the plaintiff, but the custody of the two sons was granted
to the defendant. Alimony payments, limited to $30 a month
for 12 months, were awarded the plaintiff.

The plaintiff specifically appeals from that part of the de-
cree granting her alimony of but $30 a month for 12 months,
and from that provision of the decree granting to the father
the custody of the two boys, Lee, born June 6, 1929, and
James, born October 14, 1930. The motion for new trial
sets out many errors. Appellant gave bond for $75. The
transeript was filed in this court February 5, 1940, together
with a motion for temporary support, and the following
items of costs: Filing motion for new trial, 50 cents; notice
of appeal, 50 cents; bill of exceptions, approximate cost of
$120; transcript, $7.50; cost of appeal bond, $10; filing
bond, $1; filing fee in supreme court, $20; cost of printing
appellant’s briefs, $50; total, $209.50.

On March 2, 1940, the supreme court directed appellee to
pay the sum of $125 to the clerk of the district court “to
cover the cost of the bill of exceptions and briefs of appel-
lant.”

On March 4, 1940, appellant filed motion for extension of
brief day.

On April 15, 1940, Walker & McArthur filed brief of ap-
pellee showing that he is financially unable to raise the
amount of $125.

The affidavit of Bess A. Richards, court reporter, dated
April 11, 1940, is to the effect that the trial occurred on
September 11, 12 and 13, 1939, and that, by hiring extra
help, she could, if the bill of exceptions was ordered by
April 15, have completed same by April 18, and that the
cost would be $120.

An affidavit of Mrs. Forrest Gibbs says that on or about
August 1, 1939, she has reason to believe Lee Bonzo termi-
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nated his employment with Roberts Dairy Company, for the
purpose of defeating the plaintiff’s appeal, and said that
he would never pay plaintiff any alimony.

An affidavit of R. L. Lingle is to the effect that, upon
order of E. J. Sias, president of Lincoln Airplane & Flying
School, he had locked the door to the office, and would not

- permit said Lee Bonzo to enter his office, where he had been
employed, and has not been employed there since.

In answer and resistance to citation for contempt, Lee
Bonzo, defendant and appellee, admits that the court made
order March 2, 1940, requiring him to pay $125 for cost of
bill of exceptions and briefs in this case, and that he had no
money when the order was entered; that he has at all times
intended to comply with said order; that appellee has in no
manner wilfully or-contumaciously refused to pay said sum.

Appellee further states that during February and March,
1940, he has earned only an average of $35 a month, which
he has used in support of his two sons and himself; that he
has diligently tried to find other employment, and has failed.
He alleges that the only property he has to secure funds
is a 1931 Model-A Ford automobile; that it is worth only
$60, and he must use it in connection with his little acreage.

The appellant sets out the following facts in her affidavit:
That the appellee stated to her that if she began divorce
proceedings she would never receive one penny from him;
that he would terminate his employment, so she could not'
collect a cent, and that no American court was smart enough
to force him to make any payment to her; that she has only
received four payments of $5 each as temporary support
money ; that he received about $100 a month from Roberts
Dairy Company, and terminated his employment on the
day suit was filed.

It appears that, since the court directed payment of $125,
his other job has been discontinued.

The transcript shows that the decree was entered by the
district court on November 22, 1939, and the motion for
new trial was overruled on December 2, 1939.

Section 20-1140, Comp. St. 1929, permits the district judge
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to allow an extension of an additional 40 days from the
adjournment of the term of court in which to serve bill of
exceptions.

. In the case of In re Estate of Boschulte, 128 Neb. 316,
258 N. W. 530, this court said: “Held, that under section
20-1140, Comp. St. 1929, a trial court is authorized, upon
a satisfactory showing of diligence, to enter an order for
additional time, not exceeding a total of 80 days from the
adjournment sine die of that term of court, for the service
of the bill of exceptions upon the adverse party, and that
such order may be made during such additional time al-
lowed, and after the first 40 days have expired.”

In the case of Scotts Bluff County v. McHenry, 128 Neb.
613, 259 N. W. 754, this court held that the time for serving
the bill of exceptions under any circumstances expires and
a court is without jurisdiction to settle the same after 100
days.

It has been held that a court should grant a new trial
where a party has been deprived of a bill of exceptions by
reason of the inability of the court reporter to furnish the
same in time. Mathews v. Mulford, 53 Neb. 252, 73 N. W.
661. '

A somewhat similar situation is well stated in 17 Am.
Jur. 460, sec. 584, which says: “Where the husband is the
complainant in a divorce action and the court has made an
order requiring him to pay the wife’s costs of counsel fees,
his suit may be abated until he complies with the order.”

In Brown v. Brown, 51 L. R. A. n. s. 1119 (22 Wyo. 316,
140 Pac. 829), it was held: “The remedy for failure of one
who, having appealed from a decree of divorce, fails o com-
ply with an order requiring payment of his wife’s attor-
neys’ fee, is not a proceeding to punish for contempt, but a
dismissal of the appeal.”

It is insisted that appellee be committed to jail for con-
tempt of court in failing to comply with the order of this
court. Under the circumstances, because 100 days have
passed, the bill of exceptions cannot now be prepared or
filed in this court.
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This court is powerless to afford general relief by passing
upon all the questions which would have been presented to
it if the bill of exceptions had been seasonably filed. This
court has abundant authority to require payment of costs
in a divorce case (Reed v. Reed, 70 Neb. 779, 98 N. W. 73)
and appellee should have complied with the order.

Under the unusual circumstances and conditions con-
fronting us for the first time in this court, so far as we have
ascertained, and the appellant being, therefore, without fault’
on her part, deprived of her right to a hearing in this court
by the failure of the appellee, we see but one thing to do,
and that is, to afford the appellant such relief as is possible
by allowing her decree of divorce to stand, but we hereby
reverse that portion of the decree from which she has ap-
pealed, i. e., the custody of the sons and the award of $360
alimony, and remand the same to the district court for fur-
ther proceedings.

REVERSED.

SONKEN-GALAMBA CORPORATION, APPELLANT, V. ABRAHAM
B. ALPIRN, APPELLEE.
292 N. W. 46

FiLep May 10, 1940. No. 30825.

1. Sales. Where, under a contract for the sale of goods which
provides for delivery and payment by instalments, deliveries
are made by the seller, the buyer neglects or refuses to make
payment of 10 per cent. of the contract price for goods already
delivered, and the seller refuses to make further deliveries
because thereof and terminates the contract, it depends upon
the terms of the contract and the circumstances of the case
whether the default is so material as to justify the seller in
refusing to complete delivery. Where the situation admits of
doubt, a jury question is presented.

2. Record examined, and the judgment of the trial court is affirmed.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

Casey & Corenman, for appellant.
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Monsky, Grodinsky, Marer & Cohen, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

SIMMONS, C. J. .

Plaintiff sues to recover balances alleged to be due it for
deliveries made under contracts for the sale of scrap metals.
Defendant, by cross-petition, prayed for damages for plain-
tiff’s failure to deliver the entire amount of metal covered
by the contract. Defendant recovered on his cross-petition,
and plaintiff appeals.

Plaintiff alleges: That, on June 18, 1937, it entered into
two written contracts with the defendant, whereby the plain-
tiff agreed to sell, and the defendant agreed to buy, 500 tons
of steel serap iron and 200 tons of stove scrap iron, to be
delivered at certain designated points and prices. The terms
were “90% sight draft with documents attached, balance to
be paid immediately on receipt and verification of material,”
shipment to be completed within 60 days (other conditions
are not involved herein) ; that, from July 2, 1937, to August
20, 1937, it delivered 8 car-loads of steel, and from July 12,
1937, to August 10, 1937, it delivered 4 car-loads of stove
iron to the defendant; that 90% of the purchase price was
paid; that said 10% balances have not been paid except for
a partial payment made September 7, 1937. Plaintiff prayed
judgment for the unpaid balances. (A second cause of ac-
tion is not involved in this appeal.)

Defendant admits the execution and delivery of the con-
tracts, the delivery of the metal, with some variance as to
weights and amounts not paid.

By cross-petition defendant alleged that plaintiff did not
deliver all the metal called for by said contracts, that plain-
tiff breached the contract and refused to complete delivery,
and that defendant went upon the open market and pur-
chased metal to complete the contract at an increased price;
and prayed for a judgment for damages because of such
breach.

Plaintiff’s reply and answer was a general denial.
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The jury allowed the plaintiff the amount due on its bal-
ances and found for the defendant on his cross-petition.
The amounts as such are not in dispute on this appeal. The
question presented is that of the right of the defendant to
recover on his cross-petition, the issue being whether or not
plaintiff was justified in refusing to complete delivery be-
cause of defendant’s failure to make payment of the 10%
balances when demanded by plaintiff.

Both plaintiff and defendant are dealers in metals. De-
fendant purchased the metal to fill prior orders upon which
he had contracted delivery. Shortly after the contracts be-
tween the plaintiff and defendant were made, there was a
marked increase in the market price of these metals. Plain-
tiff shipped one car of steel on July 2, 1937. Plaintiff did not
follow defendant’s instructions as to the bank to which the
draft was to be sent, and it was not paid the day received,
although defendant paid it promptly when he was advised of
it. Plaintiff attempted on July 7, 1937, to cancel both con-
tracts because of that fact. Plaintiff proceeded thereafter
to ship steel, and from July 21 to August 12 shipped six
cars under one contract. From July 12, 1937, to August 10,
1937, plaintiff shipped four cars of stove iron under the
other contract. The 90% was promptly paid on all ship-
ments.

Beginning August 2, 1937, plaintiff began to demand the
10% balances on cars shipped. Upon defendant’s failure to
pay, plaintiff about August 14th refused to make further
shipments, and defendant purchased other metal on the open
market at an increase in price.

The reason given by the plaintiff for refusing to make
additional shipments was that defendant had not paid the
10% balances. After August 12, further shipments were not
made except one car which, by mistake of plaintiff’s shipping
department, was shipped on August 20, 1937.

The 10% balance was by the contract “to be paid immedi-
ately on receipt and verification of material.”” The parties
agree that the purpose of this provision was to enable the
buyer upon delivery to verify the material as to quality and
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weight and to adjust freight charges. The defendant testi-
fied that he had the additional purpose of insuring full de-
livery under the contract. However, when the payments
were demanded, the defendant did not give this as a reason
for not paying. The evidence does not show when the de-
fendant received verification of the shipments as to quality,
weight, and freight, with the exception of the defendant’s
testimony that usually thirty days elapsed after shipment
before verification was received although sometimes it might
be more or less. While not very definite, the defendant’s
testimony further indicates that verification had not been
received on any of the shipments at the time plaintift refused
to ship the balance of the metals.

The trial court instructed the jury that it was for them
“to decide from the testimony introduced in this trial
whether or not the conduct of defendant in the payment or
failure to pay the 10% balances justified plaintiff in breach-
ing the contract and in failing to deliver according to the
terms thereof.” The instructions are not attacked in this
court by direct assignment of error, nor did the plaintiff
request the giving of specific instructions. However, plain-
tiff contends that the defendant’s failure to pay the 10%
balances (coupled with defendant’s insolvency, to which
contention reference will be made hereafter) was a material
~ breach of the contract; that the trial court erred in failing
to instruct the jury that it amounted to a material breach
as a matter of law; and that defendant should have been
denied recovery on his cross-petition.

The contracts here were treated by both parties as in-
stalment contracts. Section 69-445, Comp. St. 1929, pro-
vides: “When there is a contract to sell goods to be de-
livered by stated instalments, which are to be separately
paid for, and * * * the buyer neglects or refuses to * * *
pay for one or more instalments, it depends in each case on
the terms of the contract and the circumstances of the case,
whether the breach of contract is so material as to justify
the injured party in refusing to proceed further and suing
for damages for breach of the entire contract, or whether
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the breach is severable, giving rise to a claim for compensa-
tion, but not to a right to treat the whole contract as
broken.” Discussing this provision, this court stated in
Nebraska Wheat Growers Ass'n v. Smith, 115 Neb. 177, 187,
212 N. W. 39, that “a total default in payment of an instal-
ment does not ipso facto at the election of the injured party
terminate a contract of sale, but that its legal effect depends
‘on the terms of the contract under the circumstances of the
case.”’

“This rule makes the obligation of the innocent party de-
pend upon the materiality of the breach committed by the
wrong-doer.” 2 Williston, Sales (2d ed.) 1194, sec. 467b.
See 1 Uniform Laws Annotated (Sales) 258.

The legislature has “established a new test, which weighs
the effect of the default, and adjusts the rigor of the remedy
to the gravity of the wrong.” Helgar Corporation v. Warn-
er’s Features, 222 N. Y. 449, 119 N, E. 113.

It is recognized that, strictly speaking, the contract here
may not be one to sell “by stated instalments” and therefore
not within the act. However, “the rule of the statute repre-
sents an endeavor to formulate what may be called the
soundest conclusion from the common law,” and, therefore,
the problem here presented may be decided by the same test
as that stated in the statute. 2 Williston, Sales (2d ed.)
1178, sec. 465b. Such a holding is in accord with the intent
and purpose of the legislative act.

“The question of fact presented by a breach, such as is
referred to by the statute, should, if the situation admits
of doubt, be left to the determination of a jury.” 2 Willis-
ton, Sales (2d ed.) 1178, sec. 465b.

The evidence, from its most favorable view to the plain-
tiff, presented a jury question.

Plaintiff complains that the court refused to admit evi-
dence of the defendant’s insolvency and reputation for non-
payment of accounts. Plaintiff offered certain Dun & Brad-
street reports on the defendant, and stated that “reliance”
on the reports “together with defendant’s failure to pay as
per the terms of the contract was the cause of plaintiff’s
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cancelation of the contracts.” The trial court sustained ob-
jections to their admission. An examination of the tendered
reports discloses that they were dated from June 18, 1933,
to August 31, 1938. Obviously, reports made from 10 to 12
months after the cancelation of the contracts could not have
been relied upon by the plaintiff in determining whether or
not to eancel the contracts. No further discussion of that
feature of the case is necessary.

No prejudicial error is found. The judgment of the trial

court is
AFFIRMED.

IN RE ESTATE OF EDWARD S. ROBINSON,
YALE UNIVERSITY, APPELLANT, V. SCOTTS BLUFF COUNTY,
APPELLEE,
292 N. W. 48

FiLep May 10, 1940. No. 30795.

1. Statutes. “Where there are different statutes in pari materia,
though made at different times, or even expired or repealed,
and not referring to each other, and though using different lan-
guage, they shall be taken and interpreted together as one
system and as explanatory of each other. Whatever has been
determined in the interpretation of one of several statutes in
part materia is a sound rule of interpretation for the others.”
Beal, Cardinal Rules of Legal Interpretation (2d ed.) 351.

The legislature must be presumed to have had in mind
all previous legislation upon the subject, so that in the construc-.
tion of a statute the court must consider the preexisting law and
any other acts relating to the same subject, as well as the gen-
eral policy which such enactments evidence and disclose.

3. Corporations. It is a well-accepted rule of construction that a
legislative act granting powers, privileges or immunities to
corporations must be held to apply only to corporations created
under the authority of that state over which such state has
the power of visitation and control, unless a contrary intent is
plainly expressed in the terms of such legislation.

4, Taxation. “Statutes exempting certain legacies from an inher-
jtance tax should be strictly construed. To be exempt from an
inheritance tax, a legacy must come within the strict letter of
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the statutory exemption.” In re Estate of Rudge, 114 Neb.
335, 207 N. W. 520.

APPEAL from the district court for Secotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. Affirmed.

William Morrow and Russell E. Lovell, for appellant.
Frank Glebe and Willard F. McGriff, contra.

Heard before SiMMoNs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

EBERLY, J.

In this case, Yale University, a Connecticut corporation,
appeals from the decision of the district court for Scotts
Bluff county, which denied the appellant’s claim for exemp-
tion from the payment of inheritance taxes on its interests
in certain Nebraska lands devised to it by the terms of the
last will of Edward S. Robinson, deceased. These lands, by
the terms of the will of the deceased, upon the termination
of the life estate created thereby, were given, devised, and
bequeathed ‘“‘to Yale University, of New Haven, Connecti-
cut, to be its absolutely.” The intestate died on February
27, 1937, and his will was duly admitted to probate on July
17, 1937. Upon the probate of the will an appraiser for in-
heritance tax purposes was appointed by the county judge
of Scotts Bluff county, who determined that the share of
the devised lands taxable to Yale University was $73,786,
and that the inheritance tax, if levied, would amount to
$7,154.32 with interest at 7 per cent. per annum from Feb-
ruary 27, 1937. On February 6, 1939, the county court de-
nied appellant’s claim for exemption as an educational in-
stitution under section 77-2201, Comp. St. 1929, as revised
in 1931 (Laws 1931, ch. 132) and on that basis levied the
inheritance tax complained of. On appeal to the district
court, that court affirmed the levy of the inheritance tax as
against Yale University, and denied its claim of exemption
as an educational institution under such section 77-2201,
Comp. St. 1929, as amended.



VoL. 138] JANUARY TERM, 1940 103

In re Estate of Robinson

Appellant’s appeal to this court challenges the correctness
of the order thus made on the sole ground that it is a cor-
poration organized and operated exclusively for educational
purposes without pecuniary gain, and thus is within the
protection of the proviso which was added as an amendment
to section 77-2201, Comp. St. 1929, by chapter 132 of the
session laws of 1931. This proviso is in the following terms,
viz.:

“Provided further, that all bequests, legacies, devises, or
gifts, to or for the use of any corporation, organization, as-
sociation or foundation organized and operated exclusively
for religious, charitable or educational purposes, no part of
which is owned or used for financial gain or profit to either
the owner or user or inures to the benefit of any private
stockholder or individual, or to a trustee or trustees ex-
clusively for such religious, charitable or educational pur-
poses, shall not be subject to any duty or tax, and no such
duty or tax shall be assessed or collected after the taking
effect of this act irrespective of the time of the death of the
decedent or the fact of the pendency of his or her estate.”

Appellant insists on the general rule repeatedly announced
by this court that, where the words of a statute are plain,
direct and unambiguous, no interpretation is needed to as-
certain their meaning ; a mere reading will suffice. Stoppert
v. Nierle, 45 Neb. 105, 63 N. W. 382; State v. Heupel, 114
Neb. 797, 210 N. W. 275; State v. Life Ins. Co. of North
America, T1 Neb. 820, 99 N. W. 36; In re Estate of Bayer,
116 Neb. 670, 218 N. W. 746. And further insists that it is
the duty of the court to discover, if possible, the legislative
intent from the language of the act (State v. City of Lincoln,
101 Neb. 57, 162 N. W, 138) ; and that the statute under
consideration is so clear and unambiguous on its face as
to preclude any construction whatever by the trial court
(Shamp v. Landy Clark Co., 134 Neb. 73, 277 N. W. 802;
State v. First State Bank of Alliance, 122 Neb. 502, 240 N.
W. 747). As applied to the instant case, appellant’s conten-
tion obviously ignores the situation where two or more
statutes are each clear and unambiguous, and each includes
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in whole or in part the subject-matter involved, but their
terms are mutually inconsistent or conflicting. Likewise, no
account is taken of the inherent limitation to which legisla-
tive power is properly subjected.

As to the first situation suggested, the rule has been au-
thoritatively expressed in the following language, viz.:
“Where there are different statutes in pari materia, though
made at different times, or even expired or repealed, and not
referring to each other, and though using different language,
they shall be taken and interpreted together as one system
and as explanatory of each other. Whatever has been de-
termined in the interpretation of one of several statutes
i pari materia is a sound rule of interpretation for the
others.” Beal, Cardinal Rules of Legal Interpretation (2d
ed.) 351. See, also, Campbell v. Youngson, 80 Neb. 322, 114
N. W. 415; Updike v. City of Omaha, 87 Neb. 228, 127 N. W.
229.

The legislature must be presumed to have had in mind
all previous legislation upon the subject, so that in the con-
struction of a statute the court must consider the preexisting
law and any other acts relating to the same subject, and
especially passed at the same session of the legislature. Ne-
braska District of Evangelical Lutheran Synod v. McKelvie,
104 Neb. 93, 175 N. W. 531, 7 A. L. R. 1688.

There is, however, another principle by which general
words of a statute are limited in order that the law may
conform to legislative intent. Judge Sutherland thus ex-
presses this view: “An act of parliament provided that the
premiums paid on life insurance in certain companies might
be deducted from the assessment for the income tax. A
later statute extended this privilege to any person insured
‘in or with any insurance company existing on the first day
of November, 1844, or in or with any insurance company
registered pursuant to a certain act. It was held that the
words in italics did not include a foreign insurance company
in existence on the date specified. Lord Esher, M. R., in
course of his opinion, said: ‘Now, supposing the words “any
insurance company” stood alone, and there were nothing
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else in the section to modify the view which one would take
of their meaning, would it or would it not be right to say
that those words in an English act of parliament would in-
clude all foreign insurance companies, wheresoever they
might be? What is the rule of construction which ought to
be applied to such an enactment, standing alone? It seems
to me that, unless parliament expressly declares otherwise,
in which case, even if it should go beyond its rights as re-
gards the comity of nations, the courts of this country must
obey the enactment, the proper construction to be put upon
general words used in an English act of parliament is, that
parliament was dealing only with such persons or things
as are within the general words and also within its proper
jurisdiction, and that we ought to assume that parliament
(unless it expressly declares otherwise), when it uses gen-
eral words, is only dealing with persons or things over
which it has properly jurisdiction. It has been argued that
that is so only when parliament is regulating the person or
thing which is mentioned in the general words. But it seems
to me that our parliament ought not to deal in any way,
either by regulation or otherwise, directly or indirectly,
with any foreign person or thing which is outside its juris-
diction, and, unless it does so in express terms so clear that
their meaning is beyond doubt, the courts ought always to
construe general words as applying only to persons or things
which will answer the description and which are also within
the jurisdiction of parliament. If, therefore, those words
stood alone, I should be of opinion that the insurance com-
panies mentioned must be insurance companies over which
our parliament has jurisdiction, and that the section should
be confined to such companies.” ” 2 Lewis’ Sutherland, Statu-
tory Construction (2d ed.) pp. 951, 952. See, also, People
v. Butler Street Foundry & Iron Co., 201 Ill. 236, 66 N. E.
349; McCullough v. Virginia, 172 U. S. 102, 19 S. Ct. 134,
43 L. Ed. 382 ; National Mutual Bldg. & Loan Ass'n v. Burch,
124 Mich. 57, 82 N. W. 837; State v. Holcomb, 85 Kan. 178,
116 Pac. 251.

In line with the principles above announced, Justice
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Cooley employs the following language: “The exemption of
charitable societies generally (from inheritance taxes) does
not extend to charitable institutions located in other states.
Foreign corporations ordinarily are not included in the
exemption. An exemption of religious, educational and
charitable ‘corporations,” without more, does not extend to
foreign corporations of such character, but is limited in its
operation to corporations created by the state enacting the
statute. ‘It is a universally accepted rule of construction,’
says the supreme court of Illinois, ‘that an act of the general
assembly of a state granting powers, privileges or immuni-
ties to corporations must be held to apply only to corpora-
tions created under the authority of that state over which
such state has the power of visitation and control, unless the
intent that the act shall apply to other than domestic corpo-
rations is plainly expressed in the terms of the act.” It has
been held, however, that a religious corporation, chartered
in different states, among them New York, is a domestic
corporation in the latter state and as such exempt from the
operation of the New York transfer law, notwithstanding
the fact that the will, in naming the corporation, also names
its principal office which is in one of the other states.
Foreign charitable corporations may be required to pay a
collateral inheritance tax, even though charitable corpora-
tions of domestic origin are exempt therefrom, without vio-
lating the Fourteenth Amendment to the Federal Constitu-
tion. The uniformity clause is not violated by exempting
domestic but not foreign corporations from the tax on de-
vises or bequests for charitable purposes.” 4 Cooley, Taxa-
tion (4th ed.) pp. 3472-3474.

It appears that a majority of the states which have ad-
judicated the question adhere to the view that tax exemp-
tion to charitable and educational institutions is confined,
in the absence of express provision to the contrary, to do-
mestic corporations. Blakemore & Bancroft, Inheritance
Taxes, sec. 257; Gleason & Otis, Inheritance Taxation (3d
ed.) 229 et seq.

See, also, Matter of Estate of Prime, 136 N. Y. 347, 32
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N. E. 1091; Board of Education v. Illinois, 203 U. S. 553,
27 S. Ct. 171, 51 L. Ed. 814 ; In re Estate of Speed, 216 1ll.
23, 74 N. E. 809; Morgan v. Atchison, T. & S. F. Ry. Co.,
116 Kan. 175, 225 Pac. 1029, 84 A. L. R. 625; Griggs v.
Thulemeyer, 41 Wyo. 86, 282 Pac. 27 ; Carter v. Whitcomb,
74 N. H. 482, 69 Atl. 779; People v. O’ Donnell, 327 111. 474,
158 N. E. 727 ; Humphreys v. State, 70 Ohio St. 67, 70 N. E.
957 ; In re Estate of Quirk, 257 Mo. 422, 165 S. W. 1062 ; In
Matter of Estate of Hall, 337 Mo. 658, 85 S. W. (2d) 621;
Minot v. Winthrop, 162 Mass. 113, 38 N. E. 512.

The underlying doctrine on which these authorities large-
1y rest was well expressed by the supreme court of Missouri
in the case of In re Estate of Quirk, supra, in the following
language, viz.:

“The general doctrine seems to be that prima facie the
law should be held to have reference to persons and things
within the territorial jurisdiction of the body enacting it,
unless it clearly appears that another and different purpose
should be gathered from the act itself. Presumptively the
lawmaking power is acting in the interest of persons and
things within the state.. Presumptively the lawmakers in
this case were looking after the interests of Missouri, and
not legislating for charities in other states, and especially
is this so when they were unloosing our own purse strings
by this exemption clause. It means, if given the construc-
tion urged by the respondent, that a Missouri lawmaking
body was releasing its hold upon a source of revenue for
charities outside of the state. To give it that construction,
would in effect be to say that the lawmaking body was tak-
ing Missouri money to support foreign charities.”

It is the view of a majority of the adjudicated cases that
the reason or basis for conferring exemption from taxation
on educational corporations by legislative provision is the
fact that such institutions render service to the state in
consideration of which they are relieved of certain tax
burdens. Davis v. Treasurer & Receiver General, 208 Mass.
343, 94 N. E. 556; Carter v. Whitcomb, supra; People v.
O’Donnell, supra; Morgan v. Atchison, T. & S. F. Ry. Co.,
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supra. It is quite obvious that this reason usually assigned
as the basis for this legislation is, in Nebraska, wholly in-
applicable to foreign corporations, not only because of their
nonresidence in the state, but as being incompatible with
the clearly announced policy of this state. In principle, the
question presented in the instant case is one of first impres-
sion. However, the conclusions announced by Good, J., in
the case of In re Estate of Rudge, 114 Neb. 335, 207 N. W,
520, seem to be applicable and controlling in the present con-
troversy, viz.:

“It is a familiar rule that statutes exempting property
from taxation should be strictly construed, and one contend-
ing that his property is exempt from such tax must show
clearly that he is within the exceptions provided by statute.
Young Men's Christian Ass’'n v. Douglas County, 60 Neb.
642; Watson v. Cowles, 61 Neb. 216; House of the Good
Shepherd v. Board of Equalization, 113 Neb. 489. The same
rule should be applied to a statute exempting certain lega-
cies from an inheritance tax. To be exempt from an inheri-
tance tax, a legacy must come within the strict letter of the
statute. A careful examination of the statute under con-
sideration does not disclose that a legacy to a religious or
charitable society is exempt from an inheritance tax.” See,
also, In re Estate of Wheeler, 119 Neb. 344, 228 N. W. 861.

True, the amendment of 1931 was adopted subsequent to
the announcement of the opinion in the Rudge case just
quoted from, and instead of a legacy the devise here under
consideration is the fee simple title to Nebraska real estate.
As to the succession of foreign corporations to title to Ne-
braska real estate, the regulating statute which unmistak-
ably determines our public policy in relation thereto at the
time the claimed rights of the appellant were acquired is to
be found in section 76-502, Comp. St. 1929. This section ex-
pressly declares, in part, viz.: “Aliens and corporations not
incorporated under the laws of the state of Nebraska are
hereby prohibited from acquiring title to or taking or hold-
ing any land, or real estate, or any leasehold interest ex-
tending for a period for more than five years or any other
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greater interest less than fee in any land, or real estate in
this state by descent, devise, purchase or otherwise, only as
hereinafter provided.”

This court has interpreted the entire statute, including
the part thereof just quoted, as denying to foreign corpora-
tions, whether charitable or educational, the right to suc-
ceed to the title of Nebraska real estate by the method here
employed, and the title so acquired is apparently subject to
escheat to the state of Nebraska. Gould v. Board of Home
Missions, 102 Neb. 526, 167 N. W. 776 ; Stork v. Evangelical
Lutheran Synod, 129 Neb. 311, 261 N. W. 552; Lord v.
Shultz, 115 Neb. 33, 211 N. W. 210.

Certainly, under these circumstances, Yale University, a
foreign corporation, cannot assume the rights of exemption
from inheritance taxes assessed as a favorite of our revenue
laws. It cannot claim an exemption on property which it has
actually taken and actually holds, but as to which the pub-
lic policy of the state denies it the power to take or possess.
True, the state alone may question the claim of title thus
made (Lord v. Schultz, supra), but can the failure of the
appropriate officers of the state to enforce its laws and
public policy operate to vest the foreign corporation with
even greater powers than were possible under the declared:
policy of the legislative enactment as applied to the actual
transaction in suit? It would seem that a claim of tax ex-
emption must be founded upon or arise out of a valid trans-
action. We do not decide the question thus presented. We
determine only the issues actually presented by the plead-
ings and argued by the parties.

On this basis, we find that the tax exemption claimed is
one to which appellant, as a nonresident corporation, is not
entitled.

It follows that the judgment of the district court is cor-
rect, and it is

AFFIRMED.

CARTER, J., dissenting in part.

I agree that a foreign corporation is not entitled to ex-
emption from the payment of inheritance taxes, even though
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it is an educational institution. This is the only issue in the
case. The escheat statute, discussed in the majority opinion,
was not raised by the pleadings, and consequently has no
proper place in the opinion. Assuming, however, that this
question was raised and the escheat statute properly in-
terpreted in the majority opinion, then this court ought to
hold that an assessment of an inheritance tax could not
properly be made on property which has escheated to the
state. This would necessarily result in the reversal of the
case. The effect of the majority opinion as written is to
prejudge a possible issue between parties who are not be-
fore us in this litigation.

It appears to me that this court should limit its decisions
to issues properly before it, and carefully refrain from de-
ciding feigned issues not raised by the pleadings or evi-
dence. To do otherwise merely adds to the body of dicta and
unauthoritative statements which already grace our reports.

H. B. LINCH, APPELLEE, V. HARTFORD FIRE INSURANCE COM-
PANY, APPELLANT.
292 N. W. 27

Fitep May 10, 1940. No. 30783.

1. Insurance. Hail insurance policy construed to be an open policy,
recovery thereon to rest upon the actual value of the crops
damaged, according to the provisions of the policy.

2. Damages. An instruction on measure of damages, which con-
fused the jury as to what amount of damages they would be
allowed to return, held erroneous.

APPEAL from the district court for Deuel county: ISAAC
J. NISLEY, JUDGE. Reversed.

Beatty, Maupin, Murphy & Davis and Myers & Snerly,
for appellant.

Frank M. Johnson and R. L. Smith, contra.

. Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.
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PAINE, J.

Plaintiff recovered a judgment for $989.53 for damages
by hail on July 30, 1937, to 170 acres of spring wheat in
Deuel county, Nebraska. Motion for new trial being over-
ruled, defendant appealed.

The amended petition alleged that plaintiff owned the
north half of section 81-13-43, Deuel county, Nebraska, and
that the defendant company was authorized to do a hail in-
surance business in Nebraska; that plaintiff applied to the
agent in Big Springs, and was issued a policy of insurance at
$6 an acre, or a total sum of $1,020. Plaintiff alleged that
his spring wheat was totally destroyed by hail on July 30,
1937, said crop having then a value of more than $6 an acre
over and above the cost of harvesting, storing, and market-
ing; that the defendant refused to pay for the loss, and
plaintiff prayed judgment for the full sum of $1,020.

The defendant admitted issuing the policy, and denied
that the plaintiff paid the premium of $102, but alleged that
he gave only a promissory note. Defendant further denied
that the wheat was totally destroyed by hail, although ad-
mitting that a hailstorm occurred on July 30, 1937, but
alleges that the wheat at the time of the hailstorm had no
value over and above the actual cost of harvesting, storing,
and marketing the same; admits that defendant has not
made any payment.

In the answer the defendant also sets out paragraph 14
of the policy, which provides that the company shall not be
liable for loss unless such loss equals 5 per cent. or more of
the crop so damaged, nor shall be responsible for any loss
to said crop from any other cause or causes which may
have injured the crop, and if the crop has been injured or
damaged from any other cause, so as to preclude a profit
over and above the actual cost, there shall be no recovery
under the hail insurance policy. :

Defendant further alleges that the crop of wheat was
damaged by drouth and hot winds prior to the hailstorm to
such an extent as to preclude any recovery under this
policy, and that its value at the time of the hailstorm was
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not equal to, or in excess of, the cost of harvesting, storing,
and marketing the same, for which reason the defendant is
not liable to the plaintiff in any sum whatever ; and further
alleges that any such part of the wheat crop which had not
been destroyed by drouth and hot winds had matured prior
to the date of the hail, and if plaintiff suffered any loss
to that portion of the crop it was suffered by the plaintiff
by reason of his failure to cut and harvest the crop prior to
the date of the hailstorm.

Defendant says that plaintiff’s promissory note of $102,
given in payment of the policy for hail insurance, was due -
and payable on August 15, 1937, and that no part of the
note has ever been paid; that on November 22, 1937, defend-
ant tendered to the plaintiff said note and chattel mortgage
securing the same upon the 170 acres of wheat, and the
plaintiff refused to accept the same from the defendant, but,
should the plaintiff recover damages, defendant is entitled
to an offset in the sum of $102, with interest at 9 per cent.
from August 15, 1937, upon said promissory note.

Plaintiff in his testimony admitted that there were two
days of hot winds in the latter part of June, which damaged
the prospects to some extent for a wheat crop, but even after
the hot winds, and the damage by some two weeks of dry
weather, the wheat would still have made ten bushels per
acre. On cross-examination plaintiff admitted that the
drouth and hot winds did cut down the crop of wheat about
50 per cent.

Plaintiff called as a witness the agent of the company
who had written plaintiff’s insurance, P. C. Redfern, also
A. J. Lane, the adjuster for the insurance company, who
lived in Chicago, and rested his case in chief on the evidence
of the three witnesses. The defendant thereupon moved the
court to instruct the jury to return a verdict in its favor,
but said motion was overruled.

The defendant called as witnesses Guy Pidgeon, a farmer,
whose property is about three-fourths of a mile from the
plaintiff’s; Lee Pidgeon, a farmer, whose property is half
a mile north of plaintiff’s; John Wilson, a farmer, whose
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property is located one mile north of plaintiff’s property;
Otto Brooks, a farmer, who owns two quarters of land north
of Chappell, and who was out on the plaintiff’s wheat in
1937; Phelix Grant, a farmer, who represents the Farmers
Mutual Insurance Company of Nebraska, and who was
over the Linch land; Ray W. Harr, who is an independent
adjuster, residing at McCook ; Herman Johnson, who farmed
the land directly west of the plaintiff’s land, and had 64
acres planted to wheat. Other farmers who testified for the
defendant were Lorenz Ebke, Erick Lief, who farmed about
a mile north of plaintiff’s land, and August Anderson, a
farmer living directly across the road to the north of plain-
tiff’s land.

It would require too long an opinion to outline the testi-
mony given by each of the farmers who testified for the in-
surance company, but the general effect of their testimony
was that the plaintiff’s wheat crop had been severely injured
by the hot winds, and would not have produced more than a
bushel or two per acre if the hail had not struck it. It ap-
peared that the best crop of wheat within two miles of
plaintiff’s farm produced only five bushels per acre, and the
effect of this testimony was that the hot winds and drouth
had so seriously affected the plaintiff’s wheat crop and
shriveled it that it was practically worthless before the hail
struck it, to say nothing of the cost of harvesting the same,
or cutting it for hay.

The plaintiff on cross-examination brought out that one
of the witnesses’ wheat crop had been winter-killed, while
several admitted they had not carefully examined plaintiff’s
crop; that the yield was spotted that year, and every field
would have to be judged on its own merits. Generally, the
testimony of these farmers was considerably modified by
their cross-examination, as well as by the rebuttal evidence.

After considering this evidence of the neighbors and
wheat growers in that vicinity, eleven members of the jury
returned a verdict for $1,045, which was more than the
plaintiff had sued for in his petition, which excess was
properly remitted by plaintiff.
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The defendant insists that the plaintiff claims that the
valued policy law applies to this hail insurance policy. As
we understand, the plaintiff makes no such claim. He recog-
nizes that the valued policy law of Nebraska, as found in
section 44-344, Comp. St. 1929, applies only to real prop-
erty, and when it is totally destroyed by fire, lightning, or
tornado, the amount of the.insurance written shall be taken
as the amount of the loss.

However, the plaintiff does claim that the same rule does
apply to this hail loss, and to support his theory he cites us
to 29 C. J. 208, which says: “Where the policy fixes the
value of the grain crop per acre, and provides for payment
of the loss on the basis thereof, insured may recover on that
basis regardless of the actual value of the grain destroyed.”

In addition to this authority, plaintiff relies upon three
Texas decisions: St. Paul Fire & Marine Ins. Co. v. Pipkin,
207 S. W. (Tex. Civ. App.) 360; Fidelity Union Fire Ins. Co.
v. Mitchell, 249 S. W. (Tex. Civ. App.) 536; Fidelity Union
Fire Ins. Co. v. Hicks, 250 S. W. (Tex. Civ. App.) 1084; and
the above text in Corpus Juris gives the first of these three
cases as the authority for its statement, the holding being
as follows: “The parties to an insurance contract may
agree upon the value of the property insured and the specific
amount to be paid for its loss or damage, and, in the absence
of fraud, such agreed valuations are conclusive.” St. Paul
Fire & Marine Ins. .Co. v. Pipkin, supra.

In the case at bar, section 14 of the policy provided in
part: “This company shall not be liable for loss or damage
by hail to any crop herein described or any part thereof un-
less such loss or damage equals five per cent. (6%) or more
of the particular crop so damaged, at date of loss; nor, ex-
cept for such portion as is traceable directly to hail, for any
loss or damage to any crop herein described or any part
thereof, from any other cause or causes combined with hail,
nor for any loss or damage by hail to any crop herein de-
scribed, or any part thereof, where such crop has been so
injured or damaged from any other cause or causes as to
preclude a profit over and above the actual cost of harveést-
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ing, storing and marketing said crop; nor for any loss or
damage by hail resulting from the neglect or failure of the
insured to cut, dig, pick, pull or otherwise harvest matured
crops.”

Paragraph 21 of the policy reads: “In the event that any
crop herein described is damaged or destroyed by hail, the
amount payable hereunder shall in no event exceed the
same percentage of the amount of insurance applying to the
particular crop so damaged or destroyed at the date of loss,
as the ascertained percentage of loss or damage by hail
only bears to the whole of the particular crop or crops so
damaged or destroyed at the date of the loss; nor in any
event exceed the actual loss or damage sustained by hail
only, nor exceed the amount of insurance applying to the
particular crop so damaged or destroyed.”

The same contention as to the valued policy rule was made
in the case of Hemmer-Miller Development Co. v. Hudson
Ins, Co., 59 S. Dak. 129, 238 N. W. 342. In a unanimous
opinion, the court discussed the same three Texas cases cited
hereinabove, and said there was express provision in the
policies in each of the three Texas cases that, in the event
of total destruction of crops, ‘the amount insured per acre
would be paid by the insurer, and in the event of partial
damage the insurer would pay the same percentage of the
amount insured per acre as the crop destroyed bears to the
whole crop. The provisions for proof of loss in those poli-
cies required proof, not of the actual value of the crops de-
stroyed, but of the ‘percentage of damage.’” The South
Dakota court held: “Hail insurance policy, indicating par-
ties did not intend fixed valuation of crops insured, con-
strued to be open, and not valued, policy, preventing re-
covery thereon without proving actual value of crops dam-
aged.”

From the quotations from the policy, and an examination
of the entire policy, and such decisions as we have found,
we have reached the conclusion that the parties in this case
did not, by the application, or the terms of the policy, fix the
value of the wheat insured against hail in this case, but the
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value would be reached by following the plan outlined by the
policy.

Another error relied upon by the defendant for reversal
of the case states that the court failed to give any instruc-
tion to the jury as to the measure of damages applicable in
the case at bar. This was a difficult case in which to arrive
at the damages suffered solely as the result of the hailstorm,
due to the fact of the hot winds and drouth affecting the
wheat before the hailstorm struck.

It is always the duty of the court to instruct the jury as
to the proper basis upon which damages are to be estimated.
The jury should be fully and fairly informed as to the
various items or elements of damage which they should take
into consideration in arriving at their verdict, otherwise the
jury may be confused and misled.

It is possible that the trial judge failed to give an in-
struction upon the measure of damages on the theory that,
if there was a loss by hail, the policy provided for the pay-
ment of a full loss of $6 an acre under the terms of the policy.
However, the defendant submitted a proper instruction, be-
ing defendant’s No. 7, which was refused by the court, and
read as follows: “You are instructed that the measure of
damages for the loss or destruction of a growing wheat crop
is the value thereof in the condition in which it exists at the
time of its destruction, and where the crop has matured the
value is ascertained by computing the market value thereof,
less the necessary costs of harvesting, threshing and trans-
porting such crop to market.”

This instruction states the elements of loss to be con-
sidered, and is supported by Pulliam v. Miller, 108 Neb. 442,
187 N. W. 925, and Morse v. Chicago, B. & Q. R. Co., 81
Neb. 745, 116 N. W. 859.

As we gather from the twelve pages of instructions given
the jury, the pleadings were practically copied in full, and
the only assistance given the jury in finding the damages
was by quoting and running together a number of sections
from the policy. It may be possible for one trained in law
to ascertain the method of finding the loss from these pro-
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visions cited from the policy, but such an instruction does
not well meet the needs of a jury in the difficult task of find-
ing and returning the fair amount of plaintiff’s loss, if any,
by their verdict.

To sustain the contention that the jury were confused
about the measure of damages, affidavits of the foreman and
the one juror who refused to sign the verdict were intro-
duced at the hearing on the motion for new trial, and at-
tached to the bill of exceptions as exhibits.

Affidavits of jurors as to their deliberations are incompe-
tent for the purpose of impeaching the verdict. Trimble v.
State, 118 Neb. 267, 224 N. W. 274; Bonacei v, Cerra, 134
Neb. 588, 279 N. W. 314; Johnson v. Parrotte, 34 Neb. 26,
51 N. W. 290 ; Palmer v. Parmele, 104 Neb. 30, 1756 N. W.
649.

Copying pleadings was disapproved in Fiurst Nat. Bank v.
Dawis, 123 Neb. 304, 242 N. W. 655, and in Merritt v. Ash
Grove Lime & Portland Cement Co., 136 Neb. 52, 285 N. W.
97, the subject was treated at some length.

In the case at bar, the instructions were not to be com-
mended, and the failure to give a clear-cut, definite instruc-
tion on the measure of damages was prejudicial error, and
left the jury very much confused.

Twenty-three errors were relied upon for reversal, but,
as the case must be retried, many of these alleged errors will
doubtless not occur again.

REVERSED.

MELVIN DOBESH, APPELLEE, V. ASSOCIATED ASPHALT CON-
TRACTORS, INC., ET AL.: VILLAGE OF ANSLEY ET AL., APPEL-
LANTS.

292 N. W. 59

Fiep MAy 10, 1940. No. 30741.

1. Workmen's Compensation. The liability of a governmental
agency of the state, under section 48-116, Comp. St. 1929, where
it fails to require a contractor to ecarry compensation insurance,
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as declared in Standish v. Larsen-Merryweather Co., 124 Neb.
197, 245 N. W. 606, reexamined and reaffirmed.

Where an injured workman has duly made claim for
compensation against his employer, he is not required to make a
separate claim against a third party to fix the latter’s liability,
under section 48-116, Comp. St. 1929, for failing to require such
contractor to carry compensation insurance.

APPEAL from the district court for Custer county: BRUNO
O. HOSTETLER, JUDGE. Affirmed.

Chambers, Holland & Locke, Evans & Lee and T. J.
Kiesselbach, for appellants.

Allan F. Black and Perry, Van Pelt & Marti, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

JOHNSEN, J.

This appeal presents two questions: (1) Is a municipal
corporation liable for compensation under section 48-116,
Comp. St. 1929, to an employee of a contractor, where it has
not required the contractor to carry compensation insur-
ance? (2) If so, is the employee’s right to compensation
barred, unless he makes a claim against the municipal cor-
poration within six months after the injury, where he has
duly made claim against the contractor?

The controversy is between an employee of Associated
Asphalt Contractors, Inc., and the village of Ansley. The
village made a contract with plaintiff’s employer to do some
paving work, but failed to require it to carry compensa-
tion insurance. Plaintiff lost the sight of his right eye while
he was engaged in the paving work. The accident occurred
on June 16, 1937. He duly made claim for compensation
against his employer, and, on November 3, 1937, instituted
proceedings under the workmen’s compensation law. On
January 24, 1938, presumably upon discovering that his
employer was without compensation insurance, he filed an-
other petition joining the village and its compensation in-
surance carrier with the contractor as defendants. The com-
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pensation court, first on a trial before an individual judge,
and again on a rehearing before the full court, made an
award in plaintiff’s favor. On an appeal to the district
court, in the nature of an error proceeding, the award was
affirmed, and the village and its insurance carrier have ap-
pealed.

The liability of a state governmental agency under section
48-116, Comp. St. 1929, where it fails to require a con-
tractor to carry compensation insurance, has already been
declared in Standish v. Larsen-Merryweather Co., 124 Neb.
197, 245 N. W. 606. We are asked to reexamine that de-
~cision. It is pointed out that, while section 48-114, Comp.
St. 1929, makes the general provisions of the compensation
law applicable to “the state and every governmental agency
created by it,” as well as “every person, firm or corporation,
including any public service corporation, who is engaged
in any trade, occupation, business, or profession,” section
48-116 merely uses the language “any person, firm or cor-
poration.” It is argued that the state and its governmental
agencies are therefore not intended to be included in the lia-
bility created by this section.

In State v. Boone County, 78 Neb. 271, 110 N. W. 629, it
was said: “The sovereign power is not bound by general
words in a statute, but only when included expressly or by
necessary implication.” The legislature has expressly de-
clared, in section 48-114, that the state and its governmental
agencies “shall constitute ‘employers’ subject to the provi-
sions of this article.” The term “article” has reference to
the whole workmen’s compensation law. Sections 48-114
and 48-116 have been parts of the compensation law from
the time it was enacted. We would hesitate in this situation
to allow the loose language of one section to curtail or de-
feat, by technical construction, the general intent which
the legislature has declared as to the entire statute. In all
questions under the workmen’s compensation law, it is our
duty to avoid rules of technical construction as much as
possible, and to determine the intention of the legislature
from the language of the act as a whole, rather than from
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the loose words or phrases of isolated paragraphs. We are
accordingly satisfied with the correctness of the conclusion
in Standish v. Larsen-Merryweather Co., supra, that section
48-116 was, by necessary implication, intended to apply to
the state and its governmental agencies. It may be added
that, if the conclusion in that case were not in accord with
legislative intent, the legislature, in the four sessions that
have been held since the decision was rendered, would prob-
ably have taken occasion to amend the statute.

The second contention made by the village and its insur-
ance carrier is that plaintiff was not entitled to maintain
this proceeding against the village, for the reason that no
claim for compensation had been made against it, under
section 48-133, Comp. St. Supp. 1937, within six months
after the injury. The liability of a third party, under sec-
tion 48-116, Comp. St. 1929, for failing to require a con-
tractor to carry compensation insurance is an imputed one,
in the sense that none can exist against him, if none exists
against the employer. In this situation, the notice of aceci-
dent and claim for compensation required as against the
employer should operate to fix the imputed liability of the
third party. Any other construction would nullify, in part
at least, the liability intended to be created by section 48-
116, since it would make the statute ineffectual in cases
where the employee did not learn within six months of his
injury that his employer had failed to carry compensation
insurance. Every provision in the compensation law should
be made as fully workable as it is soundly possible to do,
by reasonable construction. Plaintiff was accordingly not
barred from maintaining this proceeding because no claim
for compensation had been made directly against the village
within six months after his injury.

Plaintiff will be allowed an attorney’s fee of $100, for
services in this court, under section 48-125, Comp. St. Supp.
1939. No penalty for waiting time will be allowed, since the
contentions of the village, with respect to its liability, pre-
sent a reasonable controversy. Hiestand v. Ristau, 135 Neb.
881, 284 N. W. 756.

AFFIRMED.
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GEORGE G. DYCK, APPELLEE, V. MABEL C. WILLIAMS SNYGG,
APPELLANT.
292 N. W. 119

FiLep MAy 17, 1940. No. 30818.

1. Vendor and Purchaser., “A purchaser of land, to justify a
rescission on account of a misrepresentation, must show in
some manner that it was material and misled him to his injury
and damage.” Realty Investment Co. v. Shafer, 91 Neb. 798,
137 N. W. 873.

2. Fraud. “Misrepresentation of the value or condition of real
estate in order to be remedial must have been made under such
circumstances that the injured party had a right to rely
thereon.” Musgrove v. Eskilsen, 127 Neb. 730, 256 N. W. 883.

“The general rule is that, where ordinary prudence

would have prevented the deception, an action for the fraud

perpetrated by such deception will not lie.,” Osborne v. Missouri

P. R. Co.,, 71 Neb. 180, 98 N. W. 685.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Reversed.

Carl F. Benjamin, for appellant.

Abrahams, McGrath & Frenzer, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

PAINE, J.

This is an appeal in an equity action by George G. Dyck,
plaintiff and appellee, against Mrs. Mabel C. Williams
Snygg, defendant and appellant, to rescind a contract for the
exchange of properties, and to set aside deeds which had
been delivered. Court found for plaintiff Dyck, and that he
was induced to convey his property by fraudulent repre-
sentations made by E. G. Severin, who was agent of, and
acting for, Mrs. Snygg. Directed that the contract be set
aside and deeds canceled.

Prior to the filing of the petition in this case, Mrs. Snygg
had brought an action at law against Mr. Dyck because of
his failure to carry out the terms of his contract to furnish
her a piece of property free and clear of all encumbrances.
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In the answer filed by Dyck in the law action, practically
the same allegations were made as in the petition filed by
him in the case at bar. The trial judge decided to try the
two actions together in the district court, a jury being
waived, and Mrs. Snygg finally dismissed the law action for
damages, and the decree was entered in the equitable action
for rescission.

The petition in the case at bar alleges that on September
9, 1938, a contract was entered into for the exchange of
properties, which provided that the plaintiff agreed to pur-
chase the Snygg property, being lots 1 and 2, block 6, Pat-
rick’s Second Saratoga Addition to the city of Omaha, lo-
cated at 5004 North Twenty-second street, said property
being subject to a first mortgage not to exceed $2,000, and
agreed to pay for the same by conveying to Mrs. Snygg lots
116 and 117, Kenwood Addition to Omaha, also known as
3542 North Thirty-seventh street, and to assume a mortgage
of not to exceed $2,000, the rents and interest on the two
properties to be adjusted at the time the transaction was
closed at the office of E. G. Severin, and plaintiff paid $1
down to bind the bargain. The next day Mrs. Snygg signed
a statement at the bottom of the contract, as follows:

“September 10, 1938

“I, or we, hereby accept the above proposition on the
terms above stated, and agree to deliver and convey said
premises, and perform all the terms and conditions above
set forth, and pay the regular commission of 5% on sale
price.

“Mabel C. Williams Snygg.”

The defendant in her answer and cross-petition admits
entering into the contract, and admits that the deed was
tendered to her; admits that the plaintiff requested de-
fendant to reconvey to him his property, and denies the
other allegations. For a cross-petition defendant alleges
that she is an unmarried woman ; that following the execu-
tion and delivery of deeds the respective grantees entered
into possession of the respective properties, and have ever
since remained in possession thereof; that the defendant,
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after receiving a deed signed only by the plaintiff, demanded
a conveyance or release of the inchoate right of inheritance
of plaintiff’s wife; that plaintiff has failed and refused to
obtain a conveyance or release of the right of his wife in
said property, and thereby the plaintiff has breached the
contract, such inchoate right of inheritance owned by plain-
tiff’s wife being an encumbrance upon the property, and in
said contract plaintiff had specifically agreed to convey to the
defendant his property free and clear of all encumbrances;
that by reason of the aforesaid breach of contract defendant
cannot convey a good title to said property, and has been
damaged in the sum of $1,250, no part of which has been
paid, for which amount she prays judgment in her cross-
petition.

The court ordered that the cross-petition of the defendant
be dismissed without prejudice, finds that the allegations
of plaintiff’s petition are true, and that plaintiff was in-
duced to enter into the contract for the exchange of real
estate by means of fraud and misrepresentation of the de-
fendant’s agent, E. G. Severin, who was at all times the
agent of, and acted for and on behalf of, defendant Mrs.
Snygg, and that said agent represented to the plaintiff that
the premises were in good repair, first-class condition, and
made other false representations to plaintiff with reference
to the condition of the real estate. The court finds that
plaintiff relied upon said misrepresentations at the time he
signed the contract, and also at the time he executed and
delivered the deeds and completed the contract.

The court further found that the statements made by de-
fendant’s agent were untrue; that the house was not in a
good state of repair, but had settled ; that the floors were not
level, that the house was improperly wired for electricity,
and that the beams supporting the house were defective.

The court further found that, immediately upon discover-
ing the defective condition, plaintiff informed defendant,
and immediately offered to rescind the contract and recon-
vey defendant’s premises to her on the condition that she
would reconvey plaintiff’s property to him, but defendant
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failed and refused to agree to the rescission of the contract
and the cancelation of the deeds. It was therefore ordered
by the court that each of the deeds be canceled, rescinded,
and set aside, and that the title to the premises be quieted
in Mabel C. Williams Snygg, subject to encumbrances of
record and a foreclosure proceeding now pending with ref-
erence to said premises. It was further ordered that plain-
tiff Dyck repay to the defendant, Snygg, the sum of $69.81,
which was the cash paid by the defendant to the plaintiff at
the time of the delivery of the deeds as an adjustment of the
rentals on both properties.

Motion for new trial being overruled, supersedeas bond
in the sum of $500 was furnished, and defendant appeals
from the decree of the court.

Plaintiff Dyck testified that he was 53 years of age, and
that Marie V. Dyck, who was 55 years old, is his wife; that
they reside at 5102 North Twenty-second street, Omaha.
He says Severin came to him with a contract already drawn
up, stating that the Snygg property was worth $4,500, and
that he was to trade in his house and assume a mortgage of
$2,000; that the house was in good repair, except the south
wall, which would need 100 pounds of cement to repair the
stueco.

Mr. Dyck testified that they hurried through the house so
as not to disturb the tenants, as he would want them to
stay; that the basement was badly lighted, with only one
ceiling light, and he took it for granted that it was all right;
that he signed up the contract on September 9, 1938; that
the next day, Saturday, September 10, Severin called him
by telephone, and Dyck told him, ‘“You better call it off. My
wife does not want this house, and we cannot go through
with the deal.”

Mr. Dyck testified that on Monday he went through the
house again, as he had before, but took everything for
granted, and did not see the defects, and on Tuesday, Sep-
tember 13, Dyck signed up the deed, but his wife never
signed.

On September 14 Dyck took Roy Herman over and they
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patched the stucco spots, using a whole sack of cement. He
then noticed that the floor was ‘“‘saucer-shaped,” that the
heams in the basement were all rotted out, with new boards
put in front of the beams, that the electrical connections
were just temporary extension lines. ‘

Plaintiff Dyck admits that he examined the ceilings to de-
termine if the house had settled, but, because the ceilings
and walls had been newly papered, the fact that the house
had settled was not apparent to him ; that the fact that the
floors were slanting and sagged was not noticed by him,
due to the way in which the furniture and rugs were placed
about the room.

Plaintiff testified that the next morning, after patching
the stucco, at 8 o’clock he was waiting for Mrs. Snygg at
her place of business when she came to work, and told her
what he had discovered, and that he wanted to rescind the
contract and give her back her property if she would re-
convey his to him, and at the time she said that she too was
dissatisfied, but later changed her mind and refused fo re-
convey.

Mrs. Snygg paid to Severin his entire commission of $275,
and the testimony indicates that Severin misrepresented the
income of the Dyck house to be $20 a month when as a
matter of fact it was but $18 a month.

E. G. Severin, a young man who has his real estate office
in his home, and has been in the business since 1934, testi-
fied that he sold plaintiff Dyck the little house on North
Thirty-seventh street in 1936, and thereafter Dyck asked
him to dispose of it, and he offered him several trades, which
were not completed. Severin’s testimony is that, as soon as
he heard that the Snygg house could be traded, he went
right up and took Mr. Dyck over to look at it. Dyck ex-
amined the house thoroughly, and talked to each of the
tenants who were at home, went into the basement, and
inspected the basement thoroughly after Mr. Severin got
an electric light bulb from one of the tenants. In one room
where the floor sloped, Dyck asked Severin to look at it, and
said it had settled, and Severin told him, “Well, it is a cinch
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that a house this age is not going to settle any more,” and
Dyck said, “He guessed there was something to that.”
Severin said, “I knew nothing of the place, and neither did
he,” except ‘“he knew more about it because he lived close
to it for such a length of time.” Dyck asked Severin whether
he was to make the offer to her, or vice versa, and asked if
it would help any if he made the offer to her. Severin be-
lieved it would, and went home and drew the contract and
brought it back, and Dyck signed it on September 9. “Q.
Did you make any representations to Mr. Dyck relative to
the income of the house? A. I did before we went over
there, in this way, 1 said: ‘I have not—I don’t know the
owner; I have never met her, but the party that told me
about it says that she is getting $65 a month, and she is
living in one apartment.’ Everything that was said was
said in the house when Mr. Dyck and I was there. He said,
‘If T trade this for my small house, I am going to cut this
into smaller apartments.”’ He said, ‘I should get at least
$125 if I build in some smaller apartments.” And he gave
me his figures; he thought it would cost him $2,000 in order
to do what he would do in order to make it into those apart-
ments. My estimate of the thing was that it would cost that
much.”
. Severin testified on cross-examination that a Mr. Lycan,
of the Midwest Company, told him that he thought Mrs.
Snygg would probably sell her property, and without any
authorization of any kind from her he went and brought
Dyck down to show him the house, as Dyck had told him on
numerous occasions to be on the lookout for something.
The plaintiff argues that, after Mrs. Snygg discovered
that Severin had sold her house by fraud and misrepresen-
tation, she took advantage of the fraudulent statements of
her agent, and refused to deed back the place. Plaintiff in-
sists that the law of Nebraska is that a purchaser has a
right to rely upon statements made to him by an agent of
the seller as to the condition of the real estate, where the
defects are concealed and hidden so that they cannot be ob-
served by an ordinary inspection, providing the purchaser



VoL. 138] JANUARY TERM, 1940 127
Dyck v, Snygg

offers to rescind as soon as he learns of the defects. Plain-
tiff also contends that, where misrepresentations are made
by an agent who is subsequently employed, the principal
thereby adopts the statements of the agent, ratifies them,
and is bound by them, citing Foley v. Holtry, 43 Neb. 133,
61 N. W. 120; Brucker v. Kairn, 89 Neb. 274, 131 N. W.
382; Martin v. Hutton, 90 Neb. 34, 132 N. W. 727; Furrer
v. Nebraska Bldg. & Investment Co., 111 Neb. 423, 196 N.
W. 680 ; General Credit Corporation v. Moore, 128 Neb. 831,
260 N. W. 368.

This appeal presents a controlling issue of fact. It is
difficult to agree with the findings of the lower court if any
weight at all is given to the evidence of the young real
estate agent, E. G. Severin. We doubt if his testimony is
impeached upon any material point.

Let us examine a few of the conflicts in the evidence. Mr.
Dyck swears that Severin brought him the contract filled
out, all ready to be signed. Severin’s testimony is that,
after they had examined the Snygg house, Dyck asked, in
effect, whether it would not be better, in closing the deal, to
have Dyck sign a contract, making the offer to Mrs. Snygg,
and Severin thought that would be best, and went to his
office, wrote up the contract, returned, and Dyck signed it.
Would it not be most unusual for a real estate agent to go
to see a mere prospect and take along a completed contract?

The implication of plaintiff’s testimony is that Severin
knew and concealed many things about the house in the
interest of Mrs. Snygg, but her evidence positively confirms
Severin’s testimony that he received a tip from a Mr.
Lycan that she might be willing to sell the place, and on
that mere tip he rushed to see his prospect, Dyck, and the
first time he ever met the owner was Friday night, when
Mr. Lycan brought him to see her, when he produced for
her examination the contract Dyck had already signed to
trade places, and which she did not accept until after she
had first gone and looked at Dyck’s little house, and then
Saturday noon she accepted Dyck’s written offer.

The petition charges that Severin, as agent, represented
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to Dyck that the premises were in good repair, first-class
condition, recently reconditioned, and it would not be neces-
sary to spend any money on the premises.

The evidence shows that Severin saw the place that morn-
ing for the first time, while Dyck had been living just one
block away from it for 18 years. Dyck was 53 years old,
and had bought and sold real properties for some years.
Portions of the conversations between Dyck and Severin,
as Dyck examined the Snygg house from top to bottom,
have been set out hereinabove, and it is evident that Dyck
was in no manner prevented from making any inspection of
the house which he desired to make. Should Dyck not have
asked himself why new boards were tacked over a sill in
the basement? Is his statement that the arrangement of
rugs or furniture concealed the fact that a floor was not
level to be accepted? No; it is more plausible that Dyck
observed, and mentioned to Severin, the sag in the floor, as
set out above.

Exhibit No. 2, written by Dyck on his own letterhead,
shows a definite knowledge of rentals, taxes, and interest
of the two properties, and reads as follows:

“George G. Dyck, Public Accountant
“5102 North 22nd St., Omaha
“Payments due Mr. Dyck
“15.00 Rent from Mrs. Pope
250 ¢ “ Russell
81.92 Taxes due con property 5004 No. 22nd St
15.00 half month payment on Mr. Lougee Loan
114.42 Total
“Payments due Mrs. Mabel Snygg.
“29.61 Taxes on #3548 No. 37th as per statement
15.00 Rent “ “ for rent from Sept 15 to
_— Oct 10
44.61 Total

$69.81 Difference payable to Dyck”
To maintain an action for fraudulent representations, it

is not only necessary to establish the telling of the untruth,
knowing it to be such, or that it was told without knowledge
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of the facts, but also to prove that the plaintiff had a right
to rely upon it, and did so rely, and altered his condition
because thereof, and suffered damages thereby. Runge v.
Brown, 23 Neb. 817, 37 N. W. 660 ; Stetson v. Riggs, 37 Neb.
797, 56 N. W. 628; Upton v. Levy, 39 Neb. 331, 58 N. W.
95; Peterson v. Schaberg, 116 Neb. 346, 217 N. W. 586.

“Actionable fraud may not be predicated on the expression
of a mere opinion as to value, honestly made under circum-
stances that do not give another the right to rely thereon.”
Leichner v. First Trust Co., 133 Neb. 170, 274 N. W. 475.

Statements about the amount of the rentals could have
been checked by Dyck, as he visited each of the tenants in
each apartment.

“A purchaser of land, to justify a rescission on account of
a misrepresentation, must show in some manner that it was
material and misled him to his injury and damage.” Realty
Investment Co. v. Shafer, 91 Neb. 798, 137 N. W. 873.

“Misrepresentation of the value or condition of real estate
in order to be remedial must have been made under such
circumstances that the injured party had a right to rely
thereon.” Musgrove v. Eskilsen, 127 Neb. 730, 256 N, W,
883. .

“The general rule is that, where ordinary prudence would
have prevented the deception, an action for the fraud perpe-
trated by such deception will not lie.” Osborne v. Missouri
P. R. Co., 71 Neb. 180, 98 N. W. 685.

In the opinion of the court, the plaintiff has not supported
by sufficient evidence the facts which entitle him to a
rescission of his contract and deed. The decree of the trial
court is clearly against the weight of the evidence, and is
contrary thereto. The decree is set aside and the cause re-
manded.

REVERSED.
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MONROE SEINER V. STATE OF NEBRASKA.
292 N. W. 112

FiLep MAy 17, 1940. No. 30853.

1. Criminal Law. It is a general rule that alleged prejudicial
remarks made by the court in the course of a trial must be
seasonably objected to in order to save the question for review.
Witnesses. Cross-examination is a leading and searching in-
quiry of the witness for further disclosure touching the partic-
ular matters detailed by him in his direct examination.

Y

3. Questions calling for evidence tending to show the
improbability of or to throw doubt upon statements made in
the examination in chief are proper.

4, ‘While 2 wide latitude should be given in cross-examina-

tion, there are limits beyond which the court need not permit
counsel to go, such as needless repetitions, or endeavoring to
make out his case in chief by cross-examination of opponent’s wit-
nesses.

5. Criminal Law. No prejudicial error occurred by the trial court
refusing to continue the trial of a felony case for two days
while the handwriting expert for the state made exhaustive
microscopic examinations at his office of the handwriting con-
tained on certain exhibits, which points had already been cov-
ered in minute detail, so far as the unaided eye could ascertain.

ERROR to the district court for Lancaster county: FRED-
ERICK E. SHEPHERD, JUDGE. Affirmed.

Donald O. Shurtleff, for plaintiff in error.

Walter R. Johnson, Attorney General, and Don Kelley,
contra.

Heard before SiMMonNs, C. J., Rosg, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

PAINE, J.

Plaintiff in error was tried and found guilty of forging
and uttering certain bank drafts under section 28-601,
Comp. St. 1929. Motion for new trial was overruled, and
the court sentenced plaintiff in error to ten years in the
penitentiary.

The principal assignments of error are: (1) The court,
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in answering a question asked by a juror, stated that ex-
hibits Nos. 1, 2, 3 and 4 (being the questioned bank drafts)
were forgeries; (2) the court erred in denying plaintiff in
error the right to make a sufficient cross-examination of
Lewis E. Harris, the state’s handwriting expert; (3) the
court erred in overruling the motion for a new ftrial.

The facts are that during 1937 the plaintiff in error was
in the state penitentiary, and his cellmate was Blanchard
Beemer, who was a witness for the state in this case.
Beemer testified that, while they were cellmates, shortly be-
fore he was to be released, he was told by Monroe Seiner to
get some blank checks and a signature, and bring them over
to Mr. Balis, who would bring them out to the penitentiary,
and that Seiner would prepare forged ones, and then Balis
would pass them. Beemer testified that he secured a genuine
draft of $1.03 from E. W. Biggs & Co., a hide company at
Fremont, by having a “floater’” sell them a hide; then he
broke into the office of E. W. Biggs & Co., stole some blank
drafts, and the genuine draft and the blank drafts were de-
livered to Arthur Balis to be taken out to the penitentiary.
The manager of the hide company, George Robinson, testi-
fied that the exhibits, Nos. 1, 2, 3, and 4, were all made from
the blank drafts from the books of drafts which were stolen
from the office, and that they were not signed by him, but he
said “it was a good job because it looked like my signa-
tures.”

We now come to a consideration of the first error charged
in this case, when the trial judge answered the question
asked by one of the jurors: “Exhibits 1, 2, 3 and 4 received-
in evidence, shown to the jury, and the same are made part
of this bill of exceptions and found on the pages immediately
following. By the Court: (to the jury) You will have a
chance, gentlemen, to examine these more at length later.
Juror No. 4: These are forgeries we are looking at now?
By the Court: As I understand now.” Then, after a remark
by an attorney, the court added: “They are described and
charged upon in separate counts of the information.”

The plaintiff in error contended, by his plea of not guilty,
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that he had not signed the drafts in evidence. George Robin-
son, manager of the Fremont branch of E. W. Biggs & Co.,
of Kansas City, who was on the witness-stand at the time
these exhibits were introduced, had testified that he did not
sign them.

It cannot be denied that it is improper for a frial court
to express to a jury its opinion regarding one of the facts
in issue. Goldman v. State, 128 Neb. 684, 260 N, W. 373.
This is because jurors are usually alert to discover the atti-
tude of the court respecting the merits of the case, and this
is particularly true in criminal cases. Bowman v. State, 19
Neb. 523, 28 N. W. 1; Kraus v. State, 102 Neb. 690, 169 N.
W. 3.

The two statements of Judge Shepherd, taken together,
indicated to the jury that they were looking at the drafts
described in, and claimed to be forged in, the information.
The statement made by the court on the spur of the moment,
in response to the inquiry of a juror, is strenuously objected
to as an improper statement for the court to have made.

If the statement is erroneous, the attorney for plaintiff
in error should have taken advantage of it by at once enter-
ing a proper objection, but the record is entirely silent, no
objection having been made, at the time when it should have
been made, to establish the contention, neither was any
mention of it made in the motion for a new trial, and the
first time that objection is made to these statements of Judge
Shepherd is to be found in the petition in error.

It is due to the lower court that its errors, if any, be
-promptly pointed out, so that it may immediately retrace
its steps while the record is yet under its control and the
jury are present. Horbach v. Miller, 4 Neb. 31. It is our
conclusion that, if counsel did not object to the remark of
the court at the time it was made, it is too late to complain
about it now in this court.

The present attorney for plaintiff in error now says that
Attorney Charles Ledwith, the attorney for plaintiff in error
during the trial, just could not object at the time, for it
would have deeply offended the juror who asked the ques-
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tion. A sufficient answer to that is that he could have quietly
dictated an objection into the record, out of the hearing of
the jury, and preserved all his rights in the matter.

The judge should, during the course of a trial, refrain from
remarks that are calculated in any way to influence the jury.
If material remarks are made by the court, they may under
some conditions be prejudicial. Some states have statutes
under which it is error for the trial court to express an
opinion as to a fact in issue, which a judge is allowed to do
in a federal court.

“Tt is the general rule that prejudicial remarks in the
course of a trial made by the court must be seasonably ob-
jected to and an exception noted in order to save the ques-
tion for review.” 26 R. C. L. 1030, sec. 31. See, also, Pelton
v. Spider Lake Sawmill & Lumber Co., 132 Wis. 219, 112
N. W. 29, 122 Am. St. Rep. 963, Ann.; State v. Tully, 31
Mont. 365, 78 Pac. 760, 3 Ann. Cas. 824.

We doubt if the language used by the experienced trial
judge was understood by the jury to be more than an identi-
fication of the exhibits with those described in the informa-
tion. In any event, timely objection was not made.

Let us now examine the second objection urged for a re-
versal, which is, that the court erred in denying the counsel
for plaintiff in error the right to make a sufficient cross-
examination of Lewis E. Harris. Upon examination by Mr.
Farley Young, Harris stated that he was a chemist and
scientific criminologist, including six years’ study as a hand-
writing expert. He gave one answer, six pages long, de-
scribing the handwriting on the exhibits Nos. 1, 2, 3 and 4,
alleged to be forged. His entire direct examination is found
in 12 pages, while Mr. Ledwith’s cross-examination occu-
pies 57 pages, the entire bill of exceptions being but 198
pages in length. Upon this record, it is charged in the mo-
tion for new trial that the court erred in denying the right
to make a sufficient cross-examination of Lewis E. Harris.

The term “cross-examination” does mnot strictly import
anything more than a leading and searching inquiry of the
witness for further disclosure touching the particular mat-
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ters detailed by him in his examination into other facts
touching the merit of the cause.

The importance of the right of full cross-examination can
scarcely be overestimated, and this court has said: “When
testimony is given by a witness on direct examination, from
which an inference of fact arises favorable to the party pro-
ducing him, anything within the knowledge of the witness
tending to rebut that inference is admissible on cross-exami-
nation, and the opposing party is entitled to pursue that
line of cross-examination as a matter of right.”” Larson v.
Hafer, 105 Neb. 257, 179 N. W. 1013.

“But there is never a cause contested, the result of
which is not mainly dependent upon the skill with which
the advocate conducts his cross-examination.” Wellman,
Art of Cross-Examination, 1.

“Questions calling for evidence tending to show the im-
probability of, or to throw doubt upon, statements made
in the examination in chief are proper upon cross-examina-
tion, especially where such statements were in the nature
of expert opinions.” Schrandt v. Young, 62 Neb. 254, 86
N. W. 1085.

But, while the widest latitude compatible with the law of
evidence is allowable upon cross-examination, the court may
still impose reasonable restrictions.

A wide latitude is to be extended to defendant’s counsel
in cross-examination, but there is a limit beyond which
court will not permit counsel to go. State v. Pippi, 59 Mont.
116, 195 Pac. 556.

Under pretense of cross-examination of a witness, one
party to an action cannot make out his case by witnesses
for the other side, by bringing out evidence not brought out
on direct examination. State v. Smith, 57 Mont., 349, 188
Pac. 644 ; Vonault v. O'Rourke, 97 Mont. 92, 33 Pac. (2d)
535; Roy v. Clark, 215 Pac. (Mont.) 232; State v. McCon-
ville, 64 Mont. 302, 209 Pac. 987.

Cross-examination should be in conformity with well-
recognized rules of evidence, have a reasonable limit as to
nature of inquiry, and tend to throw light upon witness’
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attitude upon the subject under investigation. Therefore,
it is a general rule, with some qualifications, that a witness,
other than a party, may only be cross-examined on matters
and facts upon which he has been examined in chief, and
upon such matters as are likely to affect his credibility, test
his memory or knowledge, show his relations to parties or
cause, his bias, or the like. Panitz v. Webb, 149 Md. 75, 130
Atl. 913 ; State v. Stegner, 276 Mo. 427, 207 S. W. 826 ; Sturm
v. Sturm, 111 N. J. Eq. 579, 163 Atl. 5.

In the light of these rules, let us briefly review the situa-
tion in the case at bar.

The direct examination of Harris had taken 12 pages;
Mr. Ledwith first cross-examined him as to definite letters
and points for some 24 pages, and then asked the expert to
make comparisons between the writing on the questioned
drafts and other exhibits, including one written in the court-
room by George Robinson, manager of the Fremont branch.
Mr. Harris said it would take him two days in his office,
with instruments of various kinds, to make the desired com-
parisons. .

Thereupon, Judge Shepherd said he could be excused for
half a day to make the examination. Mr. Young: “I think
he can get something done in a half day. By the Court:
Stand down for the present, then. Exception.” By the wit-
ness: “Yes, sir; and it will take two days time. I never give
an opinion in less period than that. By the Court: No use
doing— (interrupted). Mr. Ledwith: No use doing that.
* = % By the Court: Let’s have the question you want
answered. Exception.” Thereupon Mr. Ledwith continued
his cross-examination of the witness, securing his offhand
opinion on individual points, like the “0” in “Geo.” and the
initial “T” and both small “j” and capital “J,” and con-
tinued to cross-examine this expert for 15 pages more as
to certain letters, and, as Mr. Ledwith stated, he had ex-
hausted all of the possibilities of comparison with the naked
eye. : .

The witness was then excused at 10:30 a. m., and another
expert witness was called, and at 2:00 p. m. the handwrit-



136 NEBRASKA REPORTS [VoL. 138
Leidigh v. City of Nebraska City

ing expert, Lewis E. Harris, was recalled to the stand for
further cross-examination by Mr. Ledwith, and stated that
he had taken exhibits Nos. 1, 2, 3, 4, 14 and 18 and had ex-
amined the terminal letter “d”’ in the six exhibits, telling
the power of the microscope, and being cross-examined for
13 pages more, there being no further demand at the close
of the evidence by Mr. Ledwith for any further study, and
immediately upon Mr. Ledwith telling the witness; “That is
all,” the state rested, and the defense thereupon rested, call-
ing no witnesses, and the arguments were made to the jury.

From this minute examination of the record made on
cross-examination, we have reached the conclusion that a
very wide latitude was allowed by the court, that further
cross-examination would have unduly taken up the time of
the court and jury, and have been largely repetition of
matters already covered several times.

In such cases the extent of the cross-examination is com-
mitted to the sound discretion of the trial judge, who in the
case at bar allowed the expert to be excused for nearly half
a day to go to his office to make examinations of a very few
words and letters appearing on the six small exhibits.

We have reached the conclusion that the trial judge did
not err, and that any further delay of the trial would not
have been warranted under the circumstances of this case.

AFFIRMED,

ETHEL F. LEIDIGH, APPELLANT, V. CITY OF NEBRASKA CITY
ET AL., APPELLEES,
292 N. W. 115

FiLEp MaAy 17, 1940. No. 30814.

1. Municipal Corporations. A conveyance of real estate to a city
for park purposes for the benefit of the publie, without chargs,
constitutes a governmental or legislative funection.

A mayor and commissioners of a city, having more

than 5,000 and less than 25,000 inhabitants, are not empowered

to pledge the credit of the city beyond their respective terms of
office by purchasing real estate for park purposes and accepting
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a deed of conveyance, containing provision for instalment pay-
ments to be made beyond their respective terms, and, in addition
thereto, containing a provision that, in the event of failure to
pay the instalments, a forfeiture may be declared and title re-
vert to the grantors or their successors.

APPEAL from the district court for Otoe county: WILMER
‘W. WILSON, JUDGE. Reversed, with directions.

Thomas E. Dunbar, Lloyd E. Peterson and O. G. Leidigh,
for appellant.

Varro E. Tyler, contra.

Heard before SiMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

MESSMORE, J.

This is a suit in equity to enjoin the city of Nebraska
City, having more than 5,000 and less than 25,000 inhabi-
tants, and its mayor and commissioners from making or
ordering any payment from the funds of the city for the
purchase of certain real estate and for cancelation of a
deed to the city, obligating the city to make certain pay-
ments aggregating $7,500. The deed expressly stated that
no bond, note, promise to pay, or evidence of indebtedness
was given or received for said consideration, but the same
would be discharged and satisfied by payment to the grant-
ors, or their successors in interest, $500 on January 15,
1939, $500 on July 15, 1939, and $1,000 on July 15 of each
year thereafter until a total sum of $7,500 was paid, without
interest. The deed further provided that, upon the default
of any instalment for six months, title to said real estate
should, at grantors’ option, revert to grantors, or their sue-
cessors in interest. There was no other contract or agree-
ment between the grantors and the city than the conditions
stated in the deed. The real estate in question consists of
24 acres of land adjoining the driving park in the city. The
trial court decreed and adjudged valid the purchase of the
real estate as made. From this judgment, plaintiff appeals.

Plaintiff, hereinafter called appellant, alleged in her
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amended petition, in substance, that the mayor and city
commissioners of the city have pledged, and are attempt-
ing by the purchase to pledge, the credit of the city beyond
the term of office of said mayor and city commissioners, and
that their action in such respect is unlawful and ultre vires.
Defendants’ answer denied ‘such allegations. The court’s
finding is in substance as follows: That the purchase of said
real estate for park purposes is a business or proprietary
function of the city, as distinguished from a legislative or
governmental function, and the city council has lawful right
and authority, from year to year, to make the necessary
amounts available in said fund in future years for the pay-
ments of said consideration, required by the conditions of
the deed to be paid within the time limits specified therein;
that the acceptance of the deed by and on behalf of the city
was lawful and that the defendants have lawful right and
authority to pay the instalments as set forth therein from
funds now available, and hereafter to be made available,
from the park fund of the city.

Appellant contends that the city is without power or au-
thority to pledge its credit beyond the terms of office of its
mayor and commissioners.

Appellees support the purchase on the theory that the ac-
quisition of real estate for park purposes is a business func-
tion and not a governmental or legislative function, and cite
1 Elliott, Contracts, p. 883, sec. 603, also cited by appellant,
as follows:

“The power of a municipal board to appoint or attempt
to appoint officers or to make contracts extending beyond
its own term is a question that frequently arises. The power
of a board to do this may be either express or implied. It is
well settled that the legislature may authorize municipal
boards to enter into contracts which will extend beyond
their own official term. Whether such board has the implied
power so to do depends largely upon the nature of the con-
tract. The distinction has been thus expressed: ‘A city has
two classes of powers, the one legislative or governmental,
by virtue of which it controls its people as their sovereign,
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the other proprietary or business, by means of which it acts
and contracts for the private advantage of the inhabitants
of the city and of the city itself. In the exercise of powers
which are strictly governmental or legislative the officers of
a city are trustees for the public and they may make no
grant or contract which will bind the municipality beyond
the terms of their offices because they may not lawfully
circumscribe the legislative powers of their successors. But
in the exercise of the business powers of a city, the mu-
nicipality and its officers are controlled by no such rule and
they may lawfully exercise these powers in the same way
. and in their exercise the city will be governed by the same
rules which control a private individual or a business cor-
poration under like circumstances.” (Citing Omaha Water
Co. ». City of Omaha, 147 Fed. 1, 77 C. C. A. 267.)”

“In its capacity as a governmental agency the city is
charged with the duty of determining the necessity and the
extent and general character of all public improvements,
including streets, sewers, public buildings, lighting works,
waterworks, and other public works, and of providing for
their construction and maintenance; and on its proprietary
side it lets contracts for the erection and construction of all
public works and carries on many activities of a kind which
in a general way resemble those of a private corporation,
although everything inures to the benefit of the people. This
distinction as to the different capacities in which municipal
corporations act is important and is so well grounded as to
be a part of the law of the land. Oliver v. Worcester, 102

"Mass. 489 ; 1 Dillon, Mun. Corp. (5th ed.) sec. 110; Coving-

ton v. Kentucky, 1738 U. S. 231, 19 Sup. Ct. 383; State ex.
rel. McCurdy v. Tappan, 29 Wis. 664.” City of Milwaukee
v. Raulf, 164 Wis. 172, 159 N. W. 819.

“The question whether a system of public parks is owned
and operated by a municipality in its proprietary or in its
governmental capacity is one upon which the authorities
are not in agreement. On one side it is said that the use of
the park is in kind analogous to those confessedly public.
1t closely resembles roads and bridges. * * * The enjoyment
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of a public park can hardly be restricted to residents of a
particular city or town. It cannot be made a source of
revenue as may a system of waterworks or sewerage, or
gas, electric light, or markets. * * * Historically, the ad-
vantages derived from parks never have been treated as
proper subjects for private enterprise as have the other
functions which, when assumed by the city or town, have
been regarded as private. On the contrary, parks, in the
proper sense to which the public are regularly admitted,
have been inseparably connected with a public agency. The
dominant aim in the establishment of public parks appears
to be the common good of mankind, rather than the special
gain or private benefit of a particular city or town.” 19
R. C. L. 763, sec. 68.

There is no doubt that in the instant case the city, by its
mayor and commissioners, made the purchase of the real
estate for the establishment of a park, or an addition to a
park already established, without revenue to be collected
from persons using the park. We do not believe that it is
contemplated by the authorities that every purchase of real
estate by a city is a business or proprietary function.
Whether the mayor and city commissioners have the im-

- plied power to enter into a contract, such as the one at issue
in this case, depends upon the nature of the contract. As
heretofore stated, there are distinctions which have been
expressed as being two powers; the one, legislative or gov-
ernmental power, being in the control of its people; the
other, proprietary or business power, the latter being the
power by which it acts and contracts for the private ad-
vantage of its inhabitants. In the case of strictly gov-
ernmental powers, the city officers or commissioners are
trustees, and they may make no grant or contract which will
bind the municipality beyond the terms of their office. See
Omahae Water Co. v. City of Omaha, supre. This was held
because they shall not unlawfully circumscribe the legisla-
tive powers of their successors. In their exercise, the city
is ruling its people and is bound to transmit its powers of
government to its successive officers unimpaired. The estab-
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lishment and maintenance of public parks have been held
by majority rule to constitute an exercise of a governmental
or legislative power, as distinguished from the business of
a city for private benefit and gain to the city and its citi-
zens. See Caughlan v. City of Omaha, 103 Neb. 726, 174 N.
W. 220; Toft v. City of Lincoln, 125 Neb. 498, 250 N. W. 748,

The agreement in the instant case, expressed by its terms,
is an outright obligation on the part of the city to pay the
amounts at the various times therein stated. Paragraph 5
of the deed does contain a forfeiture which may be declared
upon the breach. The deed, when analyzed, is one providing,
first, for conveyance; second, terms of payment; third, se-
curity for the payment of the several instalments therein
provided. The fact that no bond, note or other evidence of
indebtedness is given and received would not relieve the city
of its obligation to pay. In the event of default of the agree-
ment, the grantors would have at least two remedies against
the city: Enforcement by specific performance, or to de-
clare a forfeiture and recover back the title. Either one of
the remedies would be determined by a different adminis-
tration than the one now serving, depending upon whether
or not the city made the payments, as provided by the deed,
and, upon its failure to do so, the right of the grantors to
exercise the option to declare a forfeiture. This constitutes,
without question, a pledge of the credit of the city beyond
the respective terms of the mayor and commissioners now
in office, and, a governmental or legislative function being
here involved, the law expressly denies the mayor and city
commissioners such power and authority.

Other assignments of error are stressed, but need not be
here discussed.

We conclude the trial court erred. Its judgment is hereby
reversed, with directions to cancel and vacate the deed in
question.

REVERSED.

CARTER, J., concurs in the result.

JOHNSEN, J., dissenting.

The deed to the city recites that the conveyance is made
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for a consideration of $7,500, “for which no bond, note,
promise to pay or evidence of indebtedness is given or re-
ceived, but which will be * * * satisfied”” by the making of
certain specified payments on the part of the city, and that,
if any of such payments is not made, the grantor may de-
clare a forfeiture. The majority opinion declares that this
is an attempt to create an outright or absolute obligation on
the part of the city that would bind future administrations
and that would be enforceable by specific performance.

It seems to me that this construction ignores the plain
language of the deed. The instrument provides in express
terms that the city has made no promise to pay. There is no
obligation to which a future council or commission is com-
mitted. There is nothing that can be enforced against the

- city by specific performance. The deed simply reserves a
lien upon the property until the grantor shall have received
the sum of $7,500. There is no attempt to obligate any one
to make the payments upon which the grantor has condi-
tioned the discharge of his lien. Each council or commis-
sion is left free to decide whether it desires to pay the sum
provided in the deed for any particular year. If any council
or commission decides that it is unprofitable or inadvisable
to continue the payments, it is free to discontinue them at
any time. The practical effect of each annual payment made
is simply to continue the city’s right to occupy and use the
property for that year.

I have no quarrel with the rules announced in the ma-
jority opinion that the acquisition of a public park by a city
is a governmental and not a proprietary function, and that,
in the exercise of a city’s governmental functions, no coun-
cil or commission, except where statutory or charter au-
thority exists, can create an obligation binding upon future
administrations. These rules, however, do not control the
present case, because, as I have indicated, no obligation of
any character was created against future councils or com-
missions. Obviously, the transaction by which the city took
title to the property was expressly shaped to escape the rule
upon which the majority opinion relies. I think it legiti-
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mately does escape that rule. The court may not like the
method by which the council or commission handled the
transaction, but it is not the court’s job to administer the
affairs of the city. Nor does the court have the right to say
that the city ought not to pay a sum as large as the annual
payments provided for in the deed, for the mere use of the
property, until the last payment has been made, since that,
again, is solely for the council or commission to decide.

The council or commission could, in my opinion, legiti-
mately make a contract that gave each future council or
commission the option to pay a certain sum annually for the
occupancy and use of park property. The fact that the agree-
ment also contained a provision that, after a certain num-
ber of payments had been made, title to the property would
be vested unconditionally in the city would not change the
legal effect of the situation. No actual obligation would
exist against any future council or commission, and any pay-
ment made, until the last one provided for had been dis-
charged, would, as I have previously indicated, operate in
practical effect to continue or extend the city’s right to
occupy and use the premises for a particular year. Since
it was within the power of the city council to enter into such
a contract, the court would have no right to concern itself
about its wisdom or desirability.

LEONARD HILTON, APPELLANT, V. GUY L. CLEMENTS, EXEC-
UTOR, CROSS-APPELLEE: WILLIAM H. BERGER ET AL., APPEL-
LEES.

291 N. W. 483
FiLEp MAy 24, 1940. No. 30648,

APPEAL from the district court for Cass county: WILMER
W. WILSON, JUDGE. Opinion on motion for rehearing of
case reported in 137 Neb. 791. Former opinion modified.

Harry Grimminger and Lloyd E. Peterson, for appellant.
H. G. Wellensiek and W. A. Robertson, contra.
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Guy L. Clements, pro se.

Heard before SIMMONS, C. J., ROSE, EBERLY, CARTER,
MESSMORE and JOHNSEN, JJ.

PER CURIAM.

The defendant Guy L. Clements has filed a motion for a
rehearing in this case. The opinion heretofore filed herein
on March 29, 1940 (137 Neb. 791, 291 N. W. 483) is modi-
fied so that the last sentence thereof shall read as follows:

“In addition thereto, equity and good conscience require
that the executor account to the district court for such dis-
tributive share of William H. Berger, and, upon failure to
do so, judgment shall be rendered in favor of the plaintiff
and against the executor personally for an amount equal
to the amount due on plaintiff’s judgment including accrued
interest and costs, but in no event in an amount in excess of
the distributive share of William H. Berger in the estate
of George L. Berger, deceased.”

As so modified, the opinion is affirmed and the motion for
a rehearing

DENIED.

MILES S. KLEMENT, APPELLEE, V. H. P. LAU COMPANY ET AL.,
APPELLANTS.
292 N. W. 381

FiLep MaAy 24, 1940. No. 30875.

1. Workmen’s Compensation. Award of compensation for 300 weeks
for a permanent partial disability of 35 per cent. caused by an
accidental injury arising out of and in the course of a travel-
ing salesman’s employment by a wholesale grocer affirmed as
supported by the evidence.

Mere suspicion that an employee simulated an auto-

mobile accident for the purpose of procuring workmen’s com-

pensation is not sufficient to defeat a claim therefor, where the
suspicion arises alone from his recovery of compensation for two
former accidents of a similar nature.

Fee for $150 for employee’s attorneys in a proceeding
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to recover workmen’s compensation, held not excessive on facts
stated in opinion.

APPEAL from the distriect court for Nemaha county:
VIRGIL FALLOON, JUDGE. Affirmed.

Herbert E. Story and John H. Roper, Jr., for appellants.
Hawaxby & Griffiths and Lee Kelligar, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

ROSE, J.

This is a proceeding under the workmen’s compensation
law. .Comp. St. 1929, sec. 48-101.

Miles S. Klement, plaintiff, a traveling salesman in the
employ of H. P. Lau Company, defendant, presented by pe-
tition to the compensation court a claim for an injury’in the
sacroiliac region of his back as the result of an automobile
accident while in the performance of his duties as employee
February 3, 1939. He sued also the Maryland Casualty Com-
pany, insurance carrier, defendant, alleged his wages at the
time were $200 a month and claimed compensation of $15 a
week.

The answer of defendants to the petition was a general
denial.

Upon a trial of the cause, the compensation court found
that plaintiff, as a result of the accident February 3, 1939,
sustained a permanent partial disability; that his disability
thereafter was 50 per cent. and compensable at $15 a week,
but that he had entered into a duly approved lump sum
settlement, September 27, 1985, with a former employer for
a 15 per cent. permanent partial disability caused by acci-
dental injury to his back and that consequently his compen-
sation was limited to a 35 per cent. permanent partial dis-
ability as a result of the accident February 3, 1939, or
$5.25 a week. The award of the compensation court con-
formed to its findings and was reviewed and affirmed by
the district court, where plaintiff’s attorneys were allowed
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$150 for their services. Defendants appealed to the supreme
court,

Defendants contend that plaintiff did not prove a com-
pensable injury as the result of an accident arising out of
and in the course of his employment as a traveling salesman
for his employer, a wholesale grocer. The claim of plaintiff
is also assailed as fraudulent and, in the argument on this
defense, defendants emphasize the fact that plaintiff had
previously entered into a lump sum settlement with a former
employer for three accidental injuries, two of which are
asserted to be identical with the accident described in the
case at bar. There is little dispute in the testimony relating
to material facts, but the evidence is too voluminous for
detailed discussion herein. None of it has been overlooked.
It tends to prove the following facts:

Travelmg by automobile as salesman and collector for
H. P." Lau Company, plaintiff, in the performance of his
duties as such, was crowded by another car as he approached
a narrow bridge on a highway about four miles west of
Auburn in the early morning February 3, 1939. Plaintiff’s
car was damaged as the front end struck the right side of
the bridge, but could still be operated. His back was injured
and he suffered pain, but was able to drive to a hospital at
Auburn, where Dr. F. M. Tushla examined him and taped
his back for an injury in the sacroiliac region where liga-
ments had been strained. About noon plaintiff appeared at
a garage in College View and there exchanged the car he
had been driving for one he had left there for repairs. The
garage owner commented on the damages to the car and on
the appearance of injury to plaintiff, who called in the after-
noon at the office of his employer in Lincoln and there told
the sales manager of the accident and of resulting personal
injury. This report, however, was denied at the trial by the
sales manager, but the circumstances and testimony of other
witnesses support plaintiff’s version of what occurred at the
office of the employer on the day of the accident. Two ex-
amining physicians expressed the opinion that plaintiff suf-
fered a permanent partial disability as a result of the acci-
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dent but declined to state the percentage of such disability.
Plaintiff continued in the employ of H. P. Lau Company and
in the performance of his duties, handicapped as he was by
his injuries, from the date of the accident, February 3, 1939,
until March 25, 1939, when he was discharged. He received
his regular salary during that period. He testified he was
disabled owing to back injuries which caused fatigue when
driving and inability to carry sample cases of the same
weight as formerly. He said he could fully perform the
duties of his employment before the accident but was limited
in capacity to perform them thereafter. He estimated his
disability at half of normal, and a physician called to the
witness-stand and examined by defendants estimated the
permanent partial disability at 50 per cent. From the time
of the accident to the trial in the district court plaintiff was
treated regularly by his physician and his injured back was
continuously supported by standard belts. Treatments did
not result in permanent improvement. The record contains
ample evidence of the facts thus narrated.

The facts relating to the lump sum settlement between
plaintiff and a former employer are stated in the contract
of the parties. The settlement reciting the claims of plain-
tiff, the denial by employer of liability therefor, the ap-
proval of the settlement by the compensation court and by
the district court are all in the record and disclose the fol-
lowing facts: While employed as traveling salesman for the
Manchester Biscuit Company, plaintiff claimed compensa-
tion for accidental injuries occurring January 24, 1933,
December 23, 1933, and July 26, 1935. The employer did not
admit liability for any of these claims, but entered into a
lump sum settlement of all of them for $1,094.11 to avoid
litigation. The record as a whole in the case at bar shows
that plaintiff, while a traveling salesman, had four automo-
bile accidents in seven years, two of them similar to the
one now in issue. Travel by automobile on public highways
is a known peril. Narrow bridges are frequently scenes of
motor accidents. A human impulse to preserve life and
avoid personal injury is an attribute common to motorists,
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whether on business or pleasure. The substitution of a
salary of $200 a month for workmen’s compensation of
$5.25 or $15 a week would not be much of an inducement
for a normal traveling salesman to simulate or to deliberate-
ly cause an accident resulting in compensable injury. There
is nothing in the record to impute such abnormal conduct to
plaintiff. The evidence does show, however, that sales in
plaintiff’s territory had decreased rapidly in amount prior
to the accident February 3, 1939; that the reasons for the
losses were under investigation and that his employment was
in known jeopardy. Either a real or feigned disability would
handicap him in seeking employment as a traveling sales-
man, his means of livelihood. This mere inference or sus-
picion of fraud is not sufficient to prove a defense to the case
made by plaintiff for compensation.

Defendants insist further that the award is erroneous in
allowing compensation from the date of the accident. The
evidence sustains the finding and judgment of the compen-
sation court that plaintiff sustained a permanent partial
disability of 35 per cent. as a result of the accident February
3, 1939. He was therefore entitled to compensation for a
period of 300 weeks from that date. Comp. St. 1929, sec.
48-121, subdivision 2. The assignment of error presenting
the point thus raised is therefore overruled.

The district court allowed a fee of $150 for the services
of counsel for plaintiff and it is condemned by defendants
as excessive. The nature, extent and vigor of the defenses
urged imposed arduous duties on attorneys for plaintiff.
Evidence before both the compensation court and the dis-
trict court, including expert testimony, required attention.
The law applicable to the facts called for skill and time of
counsel upon the trial of the cause in the district court. In
view of the voluminous record and the professional services
performed, the fee is considered fair and reasonable.

For services of counsel for plaintiff in the supreme court
a fee of $100 is allowed. Error in the proceedings and judg-
ment below has not been found.

AFFIRMED,
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Hart v. American Community Stores Corporation

HAROLD HART, APPELLANT, V. AMERICAN COMMUNITY STORES
CORPORATION, HINKY DINKY, APPELLEE.
292 N. W. 387

FiLep May 24, 1940. No. 30879.

Workmen’s Compensation. Record examined de movo, and held to re-
quire that the judgment of the district court, viz., that plaintiff
has failed to show with reasonable certainty that the disability
of which he complains arose out of and in the course of his
employment, be affirmed.

APPEAL from the district court for Otoe county : WILMER
W. WILSON, JUDGE. Affirmed.

D. O. Dwyer and W. L. Dwyer, for appellant.

Kennedy, Holland, De Lacy & Svoboda and Edwin Cassem,
contra. :

Heard before SiMmons, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

EBERLY, J.

This is a compensation case. Harold Hart, appellant here,
was plaintiff in the Nebraska workmen’s compensation court
and the American Community Stores Corporation was
defendant therein. In plaintiff’s original petition filed May
25, 1938, in the compensation court, it is alleged that, while
in the employ of the defendant on or about February 4,
1938, as store manager, and while carrying a crate of vege-
tables from the main storeroom of defendant to the base-
ment, he stepped on a lettuce leaf causing his feet to slip
and him to fall on the basement steps; that the crate struck
him in his right groin, bruising the same; that at first the
injured condition was not serious, but a few weeks later it
developed a “gas bacillus infection” and necessitated his
going to the hospital and leaving his employment on March
19, 1938; further, that plaintiff has not recovered and his
injuries are permanent. There was a trial before a single
member of the Nebraska compensation court, and from an
adverse ruling therein, plaintiff waived hearing before the
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compensation court (en banc), and appealed directly to the
district court for Otoe county, filing, in said cause, his
amended petition on appeal on January 19, 1939. On Au-
gust 14, 1939, the cause having theretofore been tried, ar-
gued and submitted to the district court, that court adjudged
that plaintiff had not sustained the burden of proof required
of him, and had failed to show with reasonable certainty
that the disability of which he complains arose out of and
in the course of his employment, and decreed that plaintiff’s
petition be dismissed and the judgment of the Nebraska
compensation court be affirmed. Plaintiff appeals.

The evidence discloses that plaintiff was employed by the
defendant approximately seven years at the time the acci-
dent in suit is alleged to have occurred. He acted first as a
store-helper, then later as assistant manager at Plattsmouth,
until July or August, 1933, when he was transferred to
Auburn, Nebraska, where he opened up a store for the de-
fendant. He remained at that place in defendant’s employ
until February, 1934, at which time he was transferred to
Nebraska City and took over the management of defendant’s
store located then in that city, and continued there until
March 19, 1938, when, on account of his then condition, he
was compelled to cease the rendition of his services. During
all this time, and in fact for a period of thirteen years, he
had not lost a day on account of illness or injury. His
wages were $37.50 a week at the time he says the injuries in
suit were suffered. Plaintiff’s testimony is that on or about
February 4, 1938, at about 10:30 o’clock in the forenoon of
that day, he was carrying a crate of vegetables from the
main store-room to the basement where he was employed;
at the head of the stairs at that time there were lettuce
leaves or trimmings on the floor; plaintiff stepped on these,
his feet slipped out from under him, causing him to fall, and
he bumped down the steps; he thought there were seven
steps; when he fell the crate of vegetables struck him on the
right leg in or near the groin, causing a severe bruise and
skin abrasion so that the blood oozed out; both hips and
his lower. back struck on the steps, and were bruised ; plain-
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tiff experienced “quite a lot of pain” and had difficulty in
getting up. His wife testifies that, when plaintiff came home
“that day at noon,” when he got out of the car he “was sort
of humped over with his hands on his hips.” An examina-
tion by her found “the skin was peeled up on his leg” and
“it was red all around there and back here (indicating),”
and on three different places on his hip and on his back-
bone it had started to turn blue. The evidence offered by
plaintiff was to the effect that Dr. Westover of Plattsmouth
had been plaintiff’s family physician for about twelve years,
and that on February 9, 1938, plaintiff consulted him about
the injuries he suffered. Thereafter this doctor “saw” plain-
tiff on the following dates: February 13 and 16, office calls
made by the patient; and on February 21, February 27,
March 8, 6, 11, 13, 16, 21 and 23, house visits were made by
Dr. Westover.

Dr. Westover testified that when plaintiff first came to
him he was complaining with pain in the lower back, in the
sacroiliac region, pain in both hips and considerable pain
in the right groin. Plaintiff, in giving the history of his con-
dition, told the doctor of the accident occurring as is here-
inbefore set forth. The doctor administered treatments in
the form of hot packs, diathermy and some medicine. He
continued to see plaintiff off and on for a period of time un-
til when he saw plaintiff in his home where he was bedfast.
On March 31, 1938, he was sent to the Clarkson Hospital at
Omaha by Dr. Westover.

As to sending plaintiff to this hospital, Dr. Westover
testified as follows: “About three or four days previous to
my sending him up there, the condition in the groin had
progressed to the point where I thought there was a ‘collec-
tion of pus there. I might say that that had been gradually
developing over quite a long period of time, that is, several
weeks ; and three or four days before I sent him to the hos-
pital I made a two-inch incision over the inguinal glands
there to go in and evacuate this pus. Before going in too
deep, I inserted a large needle and was rather surprised to
find the syringe fill up with gas so I put a sterile dressing
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and made arrangements to send him to the hospital immedi-
ately, realizing it was a gas bacillus infection.”

On cross-examination the following evidence was elicited
from this witness: “I have it written down here the day he
came in; bruised left hip, right hip, sacroiliac, lumbar
region, right groin bruises, discoloration right thigh and
groin.” After giving the dates on which witness had seen
Hart, the following question was asked and answer given
on cross-examination: “Q. What do you contend was wrong
with Harold Hart? In other words, what was your diagnosis
of Harold Hart’s condition? Is it your contention that he
had nothing except bruises about the 4th of February, from
which, on the 21st of March, he developed a gas bacillus in-
fection? A. My contention is that the corner of the vegetable
crate striking him in the right groin caused a traumatic
adenitis; that is, a traumatic injury to the inguinal glands
in that region with subsequent swelling or suppuration.
The gas bacillus infection was a complete surprise to me.
It is true that the groin was crushed ; the skin not lacerated
but seraped, and we had the gas bacillus present. Now, from
the time I took charge of Mr. Hart, I do not know that he
consulted any other physician nor did he have any other
injury that I know of, so I can only assume that this infec-
tion was secondary to the bruising and scraping of the skin
in that region and the gathering of pus in the groin, the
adenitis. Some of the joint trouble could have been second-
ary to the infection and secondary to the original injury, in
view of the knowledge I have of it. I can assume or come to
no other conclusion.”

The conclusions stated by Dr. Westover are, in a meas-
ure, supported by Dr. Eaton who testifies as plaintiff’s wit-
ness.

The testimony of defendant’s witnesses presents a dif-
ferent view of the factual situation, and takes issue with
conclusions of plaintiff’s witnesses above set forth.

We are inclined to the view that plaintiff met with an
accident substantially as alleged in his petition on February
4, 1938, but do not feel that the injuries so received de-
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veloped into or caused the “gas bacillus infection” as al-
leged in his petition.

The two physicians at Clarkson Hospital in Omaha (Drs.
Hicken and Kos) to which hospital plaintiff was taken on
March 31, 1938, when in an exceedingly serious condition,
_ testify that the following is the substance of the medical
history given by plaintiff: (Dr. Hicken) “Here is the his-
tory which I obtained from the patient when he came in.
He was acutely ill. Here is the history: About four weeks
ago the patient had an acute venereal infection, following
which he developed a stricture * * * in Nebraska City.
They also found he had a positive serology and began to
treat him with various arsenical and bismuth preparations.
The man did very well for about two weeks, when he began
to notice some pain in his right leg, swelling of the inguinal
glands; these they hot packed and continued to give him
specific treatment for gonorrhea and lues. About a week
ago he became dissatisfied with his treatment because he
was making no progress and went to Dr. Westover. He
found some swollen, enlarged lymph glands in the right
inguinal area, some supraclavicular and supratrochlear
lymph glands, and in view of the fact that he had this
positive serology he thought this lymphadenopathy was on
the basis of a luetic infection superimposed or aggravated
by a specific bacterial infection of the lower inguinal glands.”

Dr. Kos, who was present in the Clarkson Hospital where
the history was taken by Dr. Hicken, is corroborative of
Dr. Hicken, and testifies that this history so taken disclosed
that: “Patient has been under antiluetic treatment for some
time. Also receiving treatment for gonorrhea. About two
weeks ago sounds were passed transurethrally and four days
ago the patient noticed swelling with extreme tenderness in
right groin. An incision was made but no discharge of any
character exuded. Condition became so unbearable that pa-
tient was advised to hospitalization.”

It should be said that plaintiff denies he made any of
the statements at this time which would justify the forego-
ing record. But, a Dr. C. Eugene Brown was produced by
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defendant, and he testified that in 1938 his first contact with
plaintiff Hart was on February 23 at which time Hart gave
him the following history: “On 2-23-38. Six weeks ago a
small sore came on penis. Went to doctor. The doctor gave
him a wash and powder for it. Has been getting worse
since. Cannot sleep and is in constant and severe pain.”
Dr. Brown’s records show that he saw Hart on February
23, 24, 25, 26, 27, 28, March 1, 2, and 3, 1938. That a “dorsal
incision” which Hart claims was performed by Dr. Brown
in January was actually performed on February 27, 1938.
It also appears that a “Wassermann” taken March 1, 1938,
was submitted to the Nebraska Public Health Laboratory,
and reported on March 3, 1938, as “strong positive.” Dr.
Brown testifies as to plaintiff’s then condition, viz.: “Glans
penis swollen and hard. Entire distal half red and swollen.
Foreskin cannot be retracted.” It appears from his testi-
mony that, after the “dorsal slit” made by him, the entire
glans was pitted by infectious material and the foreskin
near the frenum was all infected, and that a foul, purulent,
copious discharge from the penis was noted, and the break-
ing out of a suspicious rash was noted the day after the
“Wassermann’ was taken by this doctor. Dr. Brown’s testi-
mony is that he did not give him any treatment for dilating
the urethra, but there is evidence in the record which tends
to establish that Hart was treated by another physician be-
fore coming to Dr. Brown, whose evidence is not in the
record.

Dr. E. L. MacQuiddy, who is connected with the Univer-
sity of Nebraska, and whose specialty is internal medicine
and diagnosis, examined Hart on June 7, 1938, and again on
March 29, 1939, preceding the trial. He testifies that ‘“the
nature of the infection developing in Mr. Hart’s right groin
is a very peculiar one following trauma such as he described.
A gas bacillus infection usually follows an open wound.
According to the man’s statement there was no open wound
at the time of this injury. It would certainly seem that
there was some secondary factor entering this case between
the time of the accident and the time Mr. Hart went to the
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hospital. * * * I believed that the man was suffering from
a neuritis principally affecting the nerves of the left leg.
It was my opinion that this neuritis was the result of the
inflammation and subsequent scar tissue formation follow-
ing the gas bacillus infection.” With reference-to the period
of development of the infection after inoculation, Dr. Mac-
Quiddy testified: “It would be a period of four to five days
before March 31; a period of four to six days when that
thing began. I mean before March 31. If it runs true to the
form of gas bacillus infection with which I am familiar, it
would occur two days, or four days before the origin was
found, which in this case, I think, was March 26. * * * Q.
Could a swelling of the lymphnode follow it? A. Yes.” This
witness also testifies that the dilation of the urethra, by the
use of a sound, if performed, might furnish an opportunity
for a gas bacillus infection if the mucous membrane of the
urethra was torn in the operation.

Without setting forth this evidence at length, it is but
fair to say that the testimony of defendant’s medical wit-
nesses fully sustains the conclusion that, while plaintiff’s
physical condition is due wholly to the result of “gas bacillus
infection,” there is no causal connection established between
the accident or fall of February 4, 1938, and the gas bacillus
infection which caused plaintiff’s physical impairment. This,
we accept as true, in the light of all the facts and circum-
stances disclosed by the record before us.

It follows that the finding and judgment of the trial court
that plaintiff had failed to show with reasonable certainty
that the disability of which he complains arose out of and in
the course of his employment are fully supported by the
evidence, and, upon trial de novo, we agree therewith.

The judgment of the district court is, therefore, correct
and is '

AFFIRMED,
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PERRY TAYLOR V. STATE OF NEBRASKA.
292 N. W. 233

FILep MAY 24, 1940. No. 30890.

1. Criminal Law. An instruction defining “fleeing from justice,”
as used in section 29-110, Comp. St. 1929, as “a departure by a
person from his usual place of abode, or from the place where
he has committed an offense, with the intent to avoid detection
and prosecution for such public offense,” is approved.

2. —. The terms “fugitive from justice,” as used in the ex-
tradition statute, and ‘“fleeing from justice,” as used in the
statute of limitations, are not synonymous terms under the
Nebraska law.

3. The evidence upon the question of felonious intent being

sharply conflicting, the finding of the jury thereon will not be
set aside.
ERROR to the district court for Knox county: CHARLES H.
STEWART, JUDGE. Affirmed.

E. A. Houston, E. T. Houston and Arthur L. Burbridge,
for plaintiff in error.

Walter R. Johnson, Attorney General, and Don Kelley,
contra. ool d

Heard before SIMMONs, C. J.,, ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

PAINE, J.
The defendant was convicted by a jury of cattle stealing
_in Knox county at the October, 1939, term, and by a pro-
ceeding in error brings his conviction and sentence of three
years to the penitentiary to this court for review.

Among the errors relied upon for reversal are: That the
verdict is not sustained by the evidence; the alleged error
of the court in overruling motion for an instructed verdict
at the conclusion of the state’s evidence, and also at the con-
clusion of all the evidence; that the court erred in giving
instruction No. 8, in which the jury were instructed that
the defendant admitted taking the cattle described in the
information; and, last, for errors in the admission of in-
competent and immaterial exhibits in evidence.

The amended information, filed October 21, 1939, recites



VoL. 138] JANUARY TERM, 1940 157
Taylor v. State

that the defendant on October 3, 1930, did wilfully, unlaw-
fully and feloniously steal four heifers of the value of $145,
which were the property of Adam Stoural, against the will
of the owner and contrary to the statutes, and that on or
about October 7, 1930, the defendant did leave his place of
residence in Knox county, and did flee from justice and
conceal himself to avoid detection and prosecution for the
aforesaid offense, and returned to the state about June 26,
1939.

The evidence discloses that the defendant, then about 26
years of age and a single man, resided on a farm with his
father and sister, and in the pasture there were cattle be-
longing to his father and to his brother, and in an adjoining
pasture there were cattle belonging to the complaining wit-
ness, Adam Stoural, and also cattle belonging to others.

The evidence discloses that the defendant was not a cattle-
man, but rather a farmer, although he owned a few sheep,
and that, his father being in ill health, the defendant did
all of the work on the farm, his sister helping pick corn, and
the evidence indicates that he was not very familiar with
the cattle belonging either to his father or his brother, as
he did not take care of them.

The defendant testified, and called more than a dozen wit-
nesses in his own behalf. His counsel and witnesses were
provided by the state upon a poverty affidavit. The testi-
mony of the defendant was that his father looked after the
live stock. His brother, Bert Taylor, lived northeast of
Verdigre on the Bigelow place, less than ten miles from the
South Dakota line, and had made arrangements to move to
South Dakota, and asked the defendant, in the presence of
his wife and Amil Klippham, to sell his cattle, as he wanted
to make a payment on his tractor, which was mortgaged, so
that he could move it out of the state. Defendant went to
Creighton and employed Frank Kimble, a trucker, to take
the load of cattle to Sioux City. He went home and drove
some eight head of cattle into the barn that Friday after-
noon, and the trucker came about 5:30 to 6:00 and loaded
up seven white-face two-year-olds and one white calf, all
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of which the defendant thought belonged to his brother, and
the trucker drove the load to the stockyards at Sioux City.
The defendant drove over the next morning, and the cattle
were sold, and the defendant drew $50 in cash from the com-
mission firm of Hudson & Gibbs, and told them to mail him
a check for the balance to Verdigre. When the check ar-
rived defendant indorsed it, and told his sister to cash it, as
he was going over to Holt county to buy some sheep. When
he returned about three days later, he was told that he had
gotten some wrong cattle, and the sister gave back the
money to the banker which she had received on the check,
and Frank Molle told him he “got some wrong cattle out
there.”

Defendant testified that this occurred on October 3, 1930,
and that he continued his usual work, and husked corn
around the meighborhood. About the middle of January,
1931, defendant left for Missouri. He said an officer was
out at his place once, but not to arrest him; that he came
back from Missouri in 1984 to attend the funeral of his
sister’s child, and that in 1986 he came back on business.
He swore that he never intended to take any of the cattle
belonging to the complaining witness, and that it was all a
mistake.

Frank Kimble, the trucker, was called as a witness for the
state, and said that he remembered that in the fall of the
year 1930 he trucked a load of cattle from a barn on the
Horton ranch (which ranch was rented by the defendant’s
father) to Sioux City; that they were loaded up about 5:30
or 6 o’clock in the evening, and that he took them to Sioux
City, consigned to Hudson & Gibbs, as directed by the men
who loaded them up. He said there were one or two children
playing in the yard, and that the shipping tag was made out
in the name of Perry Taylor; that he arrived at the stock-
yards about midnight, and that the next morning when they
were sold he drew his money from Hudson & Gibbs for
trucking them. He was not able to identify the defendant
as the Perry Taylor who hired him or signed the ticket. He
said that the defendant was about the same height, but was
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not as heavy a man as the one who was out there with him
about nine years before.

Much is made of the fact that no one saw the defendant
bring in the cattle from the adjoining pasture to the Horton
ranch. The trucker who took them did not identify the de-
fendant, but the defendant, by taking the stand in his own
behalf, cleared up all question of his identity, and rested
his defense on a lack of any intention to steal the cattle, and
the four cattle charged in the information were loaded by
a mistake pure and simple, as he thought they belonged to
his brother, and the defense argued strongly in his behalf
was that he never had any intimation that the officers wanted
him; that he knew of no complaint made against him, and
then he went to Joplin, Missouri, and has lived with his
sister, Mrs. Vina Siders, since then, hut returned twice,
meeting many people on these trips, and that he had no idea
that he was considered a fugitive from justice, and that the
statute of limitations had run against the offense.

The evidence of the state was that the cattle were missed
almost immediately, and it was found that the fence between
the Horton ranch, occupied by the defendant’s father, and
the Elbrook pasture adjoining had been let down, and the
tracks of cattle showed where they had been driven through,
and the fence between the Elbrook pasture and the Schienost
pasture, where the Stoural cattle were, had also been let
down, and the fences had been put back up, using nails
to fasten the wires to the posts instead of staples. The
tracks of cattle led toward the barn where the defendant
admitted loading the cattle. Immediately after learning
these facts, the owner of the cattle went to Sioux City, and
found the cattle and positively identified them. There was
one heifer in the lot that was a pet, and one had a crooked
horn, which was injured in a dehorning operation, and the
others were identified. Each of these animals, except the
white sucking calf, had a “V” cut mark in the lower right
ear, and a “T. B.” tag in the upper right ear to show that
they had been vaccinated for tuberculosis, and all of these
“T. B.” tags had been torn out recently, for the blood clots
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were still there. The owner took the cattle from Sioux City
back to their pasture.

The state claims that the defendant did not satisfactorily
account for his leaving the country, or for his remaining in
Missouri. This question was put to the jury in instruction
No. 6, which read as follows: “It is charged by the informa-
tion in this case that the defendant did on or about the 7th
day of October, 1930, leave his place of residence in Knox
county, Nebraska, and did flee from justice and concealed
himself to avoid detection and prosecution for the offense
charged in the amended information until the 26th day of
June, 1939. You are instructed that this charge is a ma-
terial element in this case and before the defendant could
be found guilty of the offense charged in the amended in-
formation the state must prove from the evidence and be-
yond a reasonable doubt that the defendant did flee from
justice and conceal himself to avoid detection and prosecu-
tion for this offense in the manner and during the period
stated in the amended information. You are instructed that
the words ‘Fleeing from justice’ as used in the law of Ne-
braska, implies a departure by a person from his usual
place of abode, or from the place where he has committed an
offense, with the intent to avoid detection and prosecution
for such public offense. You will first consider this question
and if the state has failed to prove from the evidence beyond
a reasonable doubt that the defendant was a fugitive from
justice during the period above stated and did flee from
justice and conceal himself to avoid detection and prosecu-
tion for this offense, then it would be your duty without
going further into the evidence to find the defendant. not
guilty. If, however, you do find from the evidence and be-
yond a reasonable doubt that the defendant was a fugitive
from justice and did flee from justice and conceal himself
to avoid detection and prosecution for the offense charged,
as alleged in said amended information, then you shall fur-
ther consider all of the evidence in the case and determine
the guilt or innocence of the defendant upon the general
charge of cattle stealing.”
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This question of being a fugitive from justice is clearly
a question of fact for the jury. Section 29-110, Comp. St.
1929, provides for a limitation of three years within which
such a prosecution must be begun, by filing an information,.
or having an indictment returned by the grand jury, which
limitation, however, does not apply in case any person flees
from justice. It is said that such statutes of limitation are
to be liberally construed in favor of the defendant. Hogo-
boom v. State, 120 Neb. 525, 234 N. W. 422,

In Colling v. State, 116 Neb. 308, 217 N. W. 87, it was
said that fleeing from justice implies a departure from his
usual place of abode, or from the place where he has com-
mitted an offense, with the intent to avoid detection or
prosecution for a public offense. In this case it was held
that the term “fugitive from justice,” as used in statutes
pertaining to extradition, is not synonymous with the term
“fleeing from justice,” as used in the statute of limitations
(Comp. St. 1929, sec. 29-110) ; that the term “fugitive from
justice,” as used in statutes pertaining to extradition, ap-
plies when he has gone from the jurisdiction where the
offense was committed. The term “fleeing from justice,” as
used in the statute of limitations, is correctly defined in in-
struction No. 6 as set out above. In 6 Neb. Law Bulletin,
423, the distinction drawn by our court is discussed. See,
also, 10 Neb. Law Bulletin, 337.

It seems to the court that the question of whether the de-
fendant was fleeing from justice when he went to Missouri,
not on October 7, 1930, as charged in the amended infor-
m3ation, but something over three months after the cattle
were taken, the conditions under which he remained in Mis-
souri, the two very hurried visits that he made up to his
old home, and his final arrest, were all submitted to the jury
under a very complete and satisfactory instruction, which
made it clear to the jury that the first question they were to
consider was the one of whether the defendant had been a
fugitive from justice during the nine-year period, and with-
out going any further into the evidence they could find him
not guilty if they were not satisfied beyond a reasonable
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doubt that he was a fugitive from justice, and while this
court on this evidence might entertain some doubts on this
question, yet the credibility of all these witnesses, especially
of the defendant himself, and the weight to be given to the
testimony of each of them resting with the jury, this court
feels bound to abide by the verdict which they returned.

On the question of the felonious intent which must be
shown in such a case, the evidence of the defendant himself
shows an entire absence of any intent at all to steal these
cattle, and that it was a case of mistaken identity pure and
simple as to the cattle he gathered up and shipped to Sioux
City, but the jury had also before it many other facts and
circumstances, such as the taking down of the fences, the
driving of the cattle out of the pasture they were in, then
through another pasture, and then into the pasture of the
defendant’s father, and driving them into the barn, and the
fact that some one vitally interested in the matter removed
all of the identifying tags from the ears of the animals by
tearing them out. These facts, together with other circum-
stantial evidence, would be sufficient, if believed by the jury,
and found to be entirely unexplained by the testimony of
the defendant, to satisfy the jury of the felonious intent
alleged in the case.

This case, by reason of the delay of nine years in the
prosecution, and by reason of other facts and circumstances,
presents several very close questions to this court, but
criminal cases are for the jury, and we are supported by
section 29-2308, Comp. St. 1929, which says that no judg-
ment rendered in a criminal case shall be set aside for cer-
tain errors if the supreme court, after an examination of
the entire cause, shall consider that no substantial miscar-
riage of justice has actually occurred, and the jury having
passed upon these close questions, under proper instructions
given by an experienced trial judge, we have reached the
conclusion that the verdict and sentence should be affirmed.

AFFIRMED.
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STATE, EX REL. HORACE CARY ET AL., APPELLANTS, V. R. L.

10.

COCHRAN ET AL., APPELLEES.
292 N. W. 239

FiLep MAY 24, 1940. No. 30774.

Venue. An action against a public officer for any neglect of
official duty must, under the provisions of section 20-404, Comp.
St. 1929, be brought in the county where the cause or some part
thereof arose.

An action for mandamus against the administrative
officers of the state to compel the proper enforcement of the irri-
gation laws, and thereby prevent unlawful diversions of water
by junior appropriators, is properly maintainable in the county
where the resulting damages occur.

Waters. The state may regulate and control irrigation by
virtue of its police power to prevent waste, to protect senior
appropriators against unlawful diversions by junior appro-
priators, and to enforce all adjudicated water rights in accord-
ance with their terms.

In so doing, administrative officers of the state per-
form ministerial duties only, and must give full recognition to
the vested rights of all appropriators.

. Junior appropriators may use available water within
the limits of their appropriation so long as the rights of senior
appropriators are not injured or damaged.

The use of water by a junior appropriator does not
become adverse to or damage a senior appropriator until it re-
sults in a deprivation of his allotted amount, or some part
thereof.

. A senior appropriator is entitled to water as against
an upstream junior appropriator as long as water in usable
quantities can be delivered to him.

———. Whether a quantity of water passing a given point on
the stream would, if not interrupted or diverted, reach a senior
appropriator downstream is a complicated question of fact to
be determined by the proper administrative officers of the staie.
Unless such determination of fact be unreasonable
and arbitrary, the findings are final and not subject to review
by the courts.

Where all the available water passing a certam point
on the stream would not, if not diverted or interrupted, reach
a senior appropriator downstream, junior appropriators may
lawfully divert water within the limits of their appropriations,
and such diversions are not in law out of priority diversions.
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11. The doctrine of reasonable use has no application in a
case where delivery of a usable quantity of water can be made
to a senior appropriator downstream, even though the losses
of water suffered in so doing are great.

12, While the duty of the administrative officers of the

state is to enforce existing priorities as adjudicated, yet, in
regulating the distribution of water, they may determine as an
incident to such regulation whether a senior appropriator is
injured by a diversion above him.

13. . Evidence examined and held that relator power com-
pany has not, under the evidence in the record, waived or aban-
doned any part of its appropriation for power purposes with
priority date of September 10, 1882.

14. Mandamus. To warrant the issuance of a writ of mandamus
against an officer to compel him to act, the duty must be im-
posed upon him by law; it must exist when the writ is applied
for and the duty to act must be clear.

15. The issuance of a writ of mandamus is within the
sound judicial discretion of the court.
16. A court will not ordinarily issue a writ of mandamus

where the alleged failure to act is general and not specific, and
where the dereliction of duty is not clearly shown to exist at
the time the application for the writ is made.

APPEAL from the district court for Buffalo county : HARRY
D. LANDIS, JUDGE. Aflirmed.

King & Haggart, Cleary, Suhr & Davis and Hamer, Wor-
lock, Randall & Tye, for appellants.

Walter R. Johnson, Attorney General, Bert L. Overcash,
John L. Riddell and Rush C. Clarke, contra.

T. M. Morrow and T. F. Neighbors, amici curiz.

Heard before SiMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

CARTER, J.

This is an action of mandamus brought by a number of
irrigators under the Kearney canal, on behalf of themselves
and others similarly situated, and by the Central Power
Company, which, with the exception of one small user of
water, is the owner of the oldest water appropriation on the
Platte river and its tributaries. The respondents are the
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governor, the state engineer, and the chief of the bureau of
irrigation and his subordinates. The petition prays for the
issuance of a writ of mandamus compelling the proper ad-
ministration and enforcement of the irrigation laws of the
state for the purpose of protecting the irrigation and power
rights of the relators from alleged unlawful diversions of
water above relators’ canal by junior appropriators. The
trial court denied the writ and dismissed the petition of the
relators. Relators thereupon perfected an appeal to this
court.

It is not disputed that the waters of the Platte river and
its tributaries are subject to appropriation for irrigation
and power purposes upon the principle that priority of time
bestows priority of right, and that pursuant to such prin-
ciple the Central Power Company, through its predecessors
in interest, was adjudicated and given a priority upon the
Platte river, as of September 10, 1882, of 140 cubic feet per
second of flow of water for power purposes, and a further
appropriation, as of February 12, 1920, of 485 cubic feet per
second for the same purposes. It is also admitted by the
pleadings that 22 second-feet of water have been adjudicated
to certain lands in Buffalo county for irrigation purposes
with a priority dating of September 10, 1882, and which,
for the purposes of this suit, will be treated as the property
of certain of the relators claiming to be the owners thereof
in this litigation. The foregoing appropriations of water,
bearing the priority dating of September 10, 1882, are prior
in time to all appropriations on the Platte river and its
tributaries in Nebraska except an appropriation to the
Nelson Radcliffe canal in Morrill county with a priority
dating of June 1, 1882, for 2.77 cubic feet of water per
second of time. '

The Central Power Company, in reliance upon its adjudi-
cated water rights, reconstructed and rebuilt its power
plant and diversion dam, and installed new machinery, ap-
pliances and equipment at a cost of $225,000 or more, to
make it of sufficient capacity to beneficially use water to
which it was entitled under its appropriations adjudicated
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and allowed as of September 10, 1882, and February 12,
1920. The remaining relators are owners of land in Buffalo
county, which is irrigable and irrigated from the waters
carried in the Central Power Company canal during the
irrigation season, said water being the 22 second-feet adju-
dicated to certain lands in Buffalo county under the priority
dating of September 10, 1882, and appurtenant to said lands
subject only to the payment of a carrying charge to the Cen-
tral Power Company. That relators have constructed la-
terals leading to and upon their respective lands, and made
beneficial use of all of the 22 cubic feet per second of flow
under their appropriation whenever it was available in the
river, is alleged in the petition. For the purposes of this
suit only, this allegation will be considered as true.

The respondents, as officers, agents and employees of the
bureau of irrigation, are charged by law with the duty of the
administration and enforcement of the irrigation laws of
the state and the distribution of the waters of the Platte
river and its tributaries within the state in accordance with
adjudicated priorities. It is the contention of relators that
respondents, in administering and enforcing the irrigation
laws of the state and in the distribution of water for irriga-
tion, have continuously permitted and allowed junior ap-
propriators, situated above the headgate of the Central
Power Company, to take and use water for irrigation, stor-
age, and other purposes, without regard to priority and to
the prejudice and damage of the relators.

It is urged that the district court for Buffalo county was
without jurisdiction to hear the case. The applicable statute
provides: “Actions for the following causes must be brought
in the county where the cause or some part thereof arose:
* % % Second. An action against a publice officer, for an act
done by him in virtue of or under color of his office, or for
any neglect of his official duty.” Comp. St. 1929, sec. 20-404.
The case at bar is clearly one seeking a remedy for the al-
leged neglect of official duty on the part of a public officer.
Does the cause of action or some part thereof arise in Buffalo
county? Generally speaking, a cause of action consists of a
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wrong and a resulting damage. A wrong which does not
result in a damage is not ordinarily actionable. In the in-
stant case, the alleged wrongs occurred in the counties
where junior appropriators upstream were permitted to di-
vert water belonging to relators. The damage occurred in
Buffalo county when relators’ lands were deprived of needed
irrigation water and the water-power plant of the relator
power company was shut down for the reason that water
alleged to belong to the power company was taken by junior
appropriators. Without the subsequent damage, no cause of
action could exist. It seems clear, therefore, that the “cause
or some part thereof”” arose in Buffalo county. We have ex-
amined Platte Valley Irrigation District v. Bryan, 130 Neb.
657, 266 N. W. 73, cited by respondents, and find nothing
therein contained inconsistent with this view.

It will be noted that the priority date of the appropria-
tion of 140 cubic feet per second of flow for power purposes
is September 10, 1882. The appropriation of 22 cubic feet
per second for irrigation purposes bears the same priority
date. Under the holdings of this court, these water rights
became vested as of that date. At the time of the vesting of
these rights, no distinctions had been made between appro-
priations for irrigation and appropriations for power pur-
poses. It is plain, therefore, that the irrigation laws of this
state, the first of which was passed in 1889, and the Ne-
braska Constitution of 1920, do not divest the owners of
these two appropriations dated September 10, 1882, of their
vested interests in them. To hold otherwise would invite the
exercise of the restraints imposed by the Fourteenth Amend-
ment to the Constitution of the United States. Enterprise
Irrigation District v. Willis, 135 Neb. 827, 284 N. W. 326.
We think, therefore, that distinctions cannot be made be-
tween the power and irrigation appropriations involved
herein, bearing the date of September 10, 1882. For all
practical purposes, relators have an appropriation of 162
second-feet of water with a priority dating of September
10, 1882, as against all junior appropriators on the stream
whether for irrigation or power purposes.
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The North Platte river is a nonnavigable stream which
has its source in the mountains of Colorado and flows across
a part of Wyoming and Nebraska to a point approximately
200 miles from the Wyoming-Nebraska line, where it joins
the South Platte river to form the Platte river. The present
case involves the administration of irrigation and power
rights on the North Platte and Platte rivers from the
Wyoming-Nebraska line to the headgate of the Kearney
canal located 13 miles west of Kearney, Nebraska. The wa-
ter discharged into the Platte river from the South Platte
river also has its place in the problem before us, but it does
not appear to have been treated as of major importance by
the parties in the present suit. The North Platte and Platte
rivers will therefore be treated as the primary subject of
the litigation. For the purposes of this suit, the upper end
of the river is at the Wyoming-Nebraska line and the lower
end at the headgate of the Kearney canal, it being the last
point of diversion for irrigation and power purposes on the
river.

That the state in the exercise of its police power may
supervise and control the appropriation, diversion and dis-
tribution of the public waters of the state, and impose that
duty upon administrative officers, is well settled. Farmers
Canal Co. v. Frank, 72 Neb. 136, 100 N. W. 286 ; Enterprise
Irrigation District v. Willis, 135 Neb. 827, 284 N. W. 326.
The first irrigation laws in this state were enacted in 1889.
In 1895 a comprehensive irrigation code was enacted which,
as amended, appears as chapter 46 of the Compiled Statutes
of Nebraska for 1929. The various statutory provisions
thereof, providing for the distribution of water among dif-
ferent appropriators according to their respective priorities
by administrative officers of the state, were undoubtedly en-
acted in the furtherance of a wise public policy to afford an
economical and speedy remedy for those whose rights are
wrongfully disregarded by others, as well as to prevent un-
necessary waste and useless diminution of the waters of
streams, and to avoid unseemly controversies that may oc-
cur where many persons are entitled to share in a limited
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supply of public water for irrigation and power purposes.
It is the duty of the state under our irrigation code to ad-
minister the waters of streams and rivers to prevent waste,
to protect prior appropriators against subsequent appropri-
ators, and to enforce all adjudicated water rights in accord-
ance with their terms. In so doing, the officers of the state
perform ministerial acts only, even though findings of fact
may have to be determined before proper control and regu-
lation may be intelligently exercised. The quasi-judicial
powers conferred upon the department have application only
to the granting and cancelation of appropriation rights and
priorities. With these general propositions before us, the
question to be determined is whether the state through its
proper officers has failed to administer the waters of the
North Platte and Platte rivers in accordance with the irri-
gation laws of this state, and, if so, whether relators are
entitled to the issuance of a writ of mandamus.

A proper regulation and control of the segments of the
North Platte and Platte rivers involved in this case re-
quire a consideration of all the factors entering into the
administration of the waters of these rivers for the benefit
of appropriators for irrigation and power purposes. In con-
sidering these factors, the two rivers and their tributaries
will be treated as one, thereby obviating the necessity of
referring to both when speaking of the whole.

The flow of the river even in the summer months is af-
fected by the amount of snow falling in the mountains of
Colorado within its drainage basin. The river passes through
parts of Colorado and Wyoming, both of which states re-
quire irrigation water in excess of the available supply.
Storage and control dams under the control of the federal
government also exist along the river west of the point
where the river enters Nebraska. Water rights, both senior
and junior to existing rights and priorities in Nebraska,
coupled with the uncertainty of their accurate administra-
tion, add to the indefiniteness of the amount of water that
passes at any given time across the state line and under the
control of the administrative officers of this state.
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Losses from evaporation and transpiration are heavy, due
to the wide and shallow character of the river. Changes of
temperature and varying types of wind add to the uncertain-
ty of the losses resulting from these changing conditions.
Losses from percolation vary along the various sectors of
the river. The evidence shows that the river valley from
the Wyoming-Nebraska line to North Platte or thereabouts
is underlaid with impervious formations which do not per-
mit losses of subterranean waters into other watersheds. At
some unknown point between North Platte and Gothenburg,
the river cuts through the impervious formations and runs
into the sheets of sand and gravel with which the territory
is underlaid. Losses begin to occur at this point due to the
percolation of river water through this sand and gravel for-
mation, in a southeasterly direction into the basin of the
Republican river. It was estimated by Professor A. L. Lugn,
an expert on geology, stratigraphy and ground-water hy-
drology, that the loss to the Republican river basin would be
from 50,000 to 100,000 acre-feet of water each year. It is
true that a large part of this loss occurs below the headgate
of relators’ canal. This estimate is recited for the purpose
of giving some idea of the nature and degree of the loss,
without any hope of accurately measuring such losses oc-
curring above the headgate of the Kearney canal. Experts
with experience on the river estimate that the loss in de-
livering water from North Platte to the headgate of the
Kearney canal with a wet river bed amounts to three times
the amount of delivery, and with a dry river bed that it is
almost impossible to get water through without a flood or a
large sustained flow. In other words, it requires approxi-
mately 700 second-feet of water at North Platte to deliver
162 second-feet at the headgate of the Kearney canal when
the river bed is wet. The underlying sand and gravel beds
thicken as the river moves east. With the bed of the river
on the surface of these sand and gravel deposits, it requires
a huge amount of water to recharge the river channel and
surrounding water table after the river bed once becomes
dry. Until the water table is built up to the surface of the
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river bed, the river channel will not support a continuous
flow. It is also shown that the water table has been affected
materially by pump irrigation. It was estimated that there
are 500 irrigation pumps in Dawson county alone, which
pump as much as 40,000 acre-feet of water in a single
season. The evidence bears out the statement that the
" Platte river east of Gothenburg is a very inefficient carrier
of water. In addition to the subterranean losses noted, the
river spreads out, causing a broad surface of water and
channel bed to be subjected to large evaporation losses. It
is further established by early settlers along the river that
it was not unusual for the river to go dry in July and
August before irrigation was generally practiced along the
river. That the river is generally considered a gaining
stream, and can be so established by an examination of the
statistical records of the mean flow for the calendar year, is
borne out by the record. But it is just as clearly shown that
the river is ordinarily a losing stream during the months of
July and August, when the mean flow for that period is con-
sidered. These conditions and activities establish the cause
of the huge losses of water between Gothenburg and the
Kearney canal. They are important only as factors that
must be considered by the officers of the state in distribut-
ing an insufficient supply of water to appropriators in the
proper order of priority.

Appropriations of water are made throughout the length
of the river. The priority dates of these appropriations
have no relation whatever to their location on the stream.
Hence, very early appropriations may be found at the upper
and lower ends of the stream, while very late appropria-
tions are likewise found at both ends. In times of water
shortage, the later appropriators are the first to be de-
prived of water. The closing of canals in accordance with
the inverse order of their priority dates necessarily requires
certain canals to close their headgates all along the stream
at the same time. Water moves down the stream at ap-
proximately 25 miles per day with the result that it requires
approximately ten days to deliver water from the state line
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to the Kearney headgate under normal conditions. The re-
sulting lag therefore becomes an important factor to be
considered. During the lag period, conditions over which
the administrator of the river has no control may change
or disrupt all calculations. Excessive heat, continued drouth,
and unusual winds may greatly reduce estimated quantities
of river-flow, or, on the other hand, low temperatures, rains
and floods in the lower river basin may relieve immediate
demands. These elements of uncertainty must be considered
in protecting the rights of all on the stream. The position
of relators at the lower end of the stream is in itself a recog-
nized condition, and while they have the second oldest
priority on the river, it is inescapable that their location
subjects them to unfavorable conditions which are practical-
ly impossible to eliminate.

It must also be borne in mind that the amount of flow in
the river at any given time during the irrigation season is
nothing more than an estimate based on spot measurements.
Accurate figures are not obtainable until several weeks after
the immediate problem has been determined. The best avail-
able basis for the determination of the facts therefore is
often very uncertain. The effect of the use of the river as a
carrier of storage water also enters into the calculations.
The best estimates of the administrator are often affected
by unlawful diversions by junior appropriators, injunctions
and restraining orders issued by the courts, errors of judg-
ment by the administrator and his subordinates, dilatory
compliance with closing orders, and inaccurate reports of
rains, floods and weather conditions generally. All of the
factors hereinbefore mentioned contribute to the uncertain-
ty of an efficient and accurate distribution of water in ac-
cordance with adjudicated appropriations in the order of
their priority.

The use of water for irrigation in this state is a natural
want. The inadequacy of supply to meet the demands of
the public requires strict administration to prevent waste.
It is therefore the policy of the law that junior appropriators
may use available water within the limits of their own ap-
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propriations so long as the rights of senior appropriators
are not injured or damaged. And so, in the instant case,
junior appropriators may lawfully apply water to their
lands within the limits of their adjudicated appropriations
until the Kearney canal fails to receive its full appropriation
of 162 second-feet. Until the senior appropriator is injured,
there is the ever-present possibility of changed weather
conditions, precipitation, or other sources of water supply
which might alleviate the situation and supply the needs of
the Kearney canal. To pursue any other rule would greatly
add to the loss by waste of the public waters of this state.
We conclude therefore that the use of water by a jumior
appropriator does not become adverse to or injure a senior
appropriator until it results in a deprivation of his allotted
amount, or some part thereof. This rule is supported, we
think, by our decisions as well as the decisions of other
states.

The real question to be decided, however, is the determi-
nation of the duty imposed upon the officers of the state in
administering the waters of the stream when the available
supply of water at the headgate of the Kearney canal is re-
duced to an amount less than the 162 second-feet to which
the relators are entitled. The rights of relators to the use
of this water as against all appropriators subsequent to Sep-
tember 10, 1882, cannot be questioned. It is the duty of the
administrative officers of the state to recognize this right
and to give force to relators’ priority. This requires that
junior appropriators be restrained from taking water from
the stream so long as such water can be delivered in usable
quantities at the headgate of the Kearney canal. If it ap-
pear that all the available water in the stream would be lost
before its arrival at the headgate of the Kearney canal, it
would, of course, be an unjustified waste of water to attempt
delivery. Whether a definite quantity of water passing a
given point on the stream would, if not diverted or inter-
rupted in its course, reach the headgate of the Kearney canal
in a usable quantity creates a very complicated question of
fact. It therefore is the duty of the administrative officers
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of the state to determine from all available means, includ-
ing the factors hereinbefore discussed, whether or not a
usable quantity of water can be delivered at the headgate of
the Kearney canal. It necessarily follows that this finding
of fact must be determined in the first instance by the offi-
cers charged with the administration of the stream. The
finding of fact thus made is final unless it appears that it
was unreasonable or arbitrarily made. The determination
of the facts is an administrative function, and an order or
course of conduct based thereon raises only the question
whether the administrator was supported in his finding by
evidence indicating his action was not unreasonable or arbi-
trary. The rule is that where the action of the administra-
tive officer of the state is not unreasonable or arbitrary,
and does not exceed the duties and powers imposed, this
court will not interfere with the findings of fact so made be-
cause to that extent they involve an administrative, as dis-
tinguished from a judicial, function. The necessity of
prompt, efficient and fair administration of the waters of a
stream in a territory where irrigation is practiced has been
demonstrated on many occasions. Such administration re-
quires the exercise of judgment, experience, training, and
statistical knowledge. The factors to be considered are
numerous and intricate. Unless such findings be promptly
made, it is ordinarily not necessary that they be made at all.
The very necessities of the case require that the findings of
the administrator be final unless shown to be unreasonable
and arbitrary.

After determination that a given quantity of water pass-
ing a certain point on the river would not, even if uninter-
rupted, reach the headgate of the Kearney canal in usable
quantities, the administrative officers of the state may law-
fully permit junior appropriators to divert it for irrigation
purposes. This results ofttimes in having junior appropri-
ators receiving a head of water at a time when an appropri-
ator farther downstream is getting none, though he is prior
in time. Such situations are not therefore conclusive evi-
dence of unlawful diversions.
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Amici curie urge that the doctrine of reasonable use is
in force in this state and that it should be applied to the
case at bar. We recognize the principle that the public has
an interest in the public waters of the state and it is the
use thereof only that may be appropriated. Even though an
adjudicated appropriation may be vested, it may be subjected
to regulation and control by the state by virtue of its police
power. It may likewise be circumsecribed to the extent that
a limited diversion for a specified purpose will not permit
of an undue interference with the rights of other appropri-
ators on the stream. But we cannot agree that the doctrine
of reasonable use can be applied in a case where delivery of
a usable quantity of water can be made, although the losses
suffered in so doing are great. To permit the officers of the
state the right to say whether prospective losses would or
would not justify the delivery of usable quantities of water
would clothe such officers with a discretion incompatible
with the vested interests of the relators, and destroy the very
purpose of the doctrine of appropriation existent in this
state. When upstream appropriators applied for and re-
ceived adjudicated priorities, they did so with the knowledge
that there was an earlier appropriator at the lower end of
the stream whose rights had to be recognized. When the
relators applied for and received their adjudications, they
are likewise presumed to have known that other appropri-
ators would obtain inferior rights above them that would
have to be recognized. Each is required to respect the vested
rights of the others, even though some hardships may be
thereby imposed. We therefore hold that the doctrine of rea-
sonable use does not extend so far as to authorize the ad-
ministrator of the waters of the stream to refrain from de-
livering a usable quantity of water to a senior appropriator
because it might appear to him that excessive losses would
result. The duty of the administrator, in administering the
waters of the stream by virtue of the police power of the
state, is to enforce existing priorities, not to determine,
change or amend them. But in regulating the distribution
of water it may become incidentally necessary for him to as-
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certain for that purpose only whether a prior appropriator
is injured by a diversion above him. This finding of fact
must be made, not to change existing priorities, but in order
to determine whether or not a distribution of water may be
made to a junior appropriator in accordance with existing
priorities.

It appears that, during the irrigation season of 1925 and
following, water belonging to irrigators under the Kearney
canal was diverted through the Dawson county canal into
the Kearney canal by way of Buffalo creek in order to avoid
the large losses that would have been sustained by using the
river channel. These diversions were not objected to by the
Central Power Company and were consented to by the
water users under the Kearney canal. The contention is
advanced that the Central Power Company thereby waived
its power right. We fail to find any merit in this contention.
.The diversion by way of the Dawson county canal seems to
have been made as an emergency measure and as a means of
averting exceptional losses. No water for power purposes
was ever routed through the Dawson county canal; in fact,
this route did not have the capacity to carry water to which
the Central Power Company was entitled under its first ap-
propriation for power purposes. While it is true that di-
versions were made through the Dawson county canal when
there was water in the river at the headgate of the Kearney
canal, we fail to find any of the elements of a waiver on the
part of the Central Power Company as to its appropriation
for power. The Central Power Company has in fact been
objecting to these diversions for several years last past and
has insisted upon all deliveries being made by the river
channel. An examination of the evidence on this subject re-
quires our holding that none of the appropriation rights of
the Central Power Company bearing the priority date of
September 10, 1882, has been lost by waiver or abandon-
ment.

The law imposes on the administrative officials of the
state the duty to administer the water of the stream, as
heretofore mentioned. The chief administrative officer, R.
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H. Willis, testifies that he has so attempted to administer
the waters of the stream. The petition points out no specific
administrative act which relators desire to have performed.
The evidence does show that in the summer of 1937 a large
quantity of water passed the state line as a result of heavy
rains and floods in Wyoming. That this water should have
reached the Kearney canal and provided water at a critical
period cannot be denied. Relators complain that they never
received any of this water. The water administrator testi-
fies that the failure to deliver some of the water to the
Kearney canal was due to incorrect advices as to the
amount of water passing the state line, and to mistaken
judgment in estimating the losses from the state line to the
Kearney canal. Clearly, relators should have received 162
second-feet of water from these flood waters, which they did
not receive. That they failed to obtain it because of an
error of judgment is not controverted by evidence, although
relators claim the failure was due to the continuation of a
long-existing unlawful practice. In any event, the water
administrator concedes that the water should have been
delivered and that he intended it to be delivered.

The record shows that the petition of relators was filed
on January 29, 1938, after the close of the irrigation season.
Consequently, we fail to see how respondents could at that
time be in default of an administrative duty imposed upon
them by law. All alleged defaults occurred long before the
petition was filed. The correct rule in this state is: “To
warrant the issue of mandamus against an officer to compel
him to act, (1) the duty must be imposed upon him by law,
(2) the duty must still exist at the time the writ is applied
for, and (3) the duty to act must be clear.” State v. Barstler,
122 Neb. 167, 240 N. W. 273. Relators contend that it was
impossible to commence the suit at the time of the actual
default because of the limited time for preparation. While
it is true that relators probably were unable to make prepa-
ration for trial during the period of default, we fail to see
how this would excuse the timely commencement of the
action, We doubt not that, if a default had existed at the
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time the writ of mandamus was applied for, the court would
have jurisdiction to determine relators’ right to it even if
the default no longer existed when the case came on for
trial. Neither do we doubt the right of the court, if default
exists, to issue the writ of mandamus and make it effective
as to the performance of similar duties in the future. Any
other rule would require the courts to administer justice
piecemeal. But we are obliged to adhere to the rule that a
default must exist when the writ is applied for, to properly
invoke the extraordinary writ of mandamus. The adminis-
tration of the waters of the stream must be in accordance
with the law announced in this opinion. The administrator
testifies to his willingness to so administer the stream and,
in fact, contends that he has so administered it. We doubt
not that he will endeavor to so administer it in the future.
That the application for a writ of mandamus in case of de-
fault of duty on the part of respondents is the correct
remedy cannot be questioned. The pleadings and evidence,
however, fail to disclose a default of any ministerial duty
on the part of respondents at the time the writ was applied
for. In addition thereto, respondents indicate a willingness
to administer the waters of the stream in accordance with
established law. A writ of mandamus requiring the re-
spondents to enforce all the irrigation laws and appropria-
tion rights of relators is too general in character to invoke
coercive processes and subject respondents to summary pro-
ceedings for a violation thereof. The issuance of the writ
is subject to the sound judicial discretion of the court. After
a consideration of the pleadings, the evidence, and all the
circumstances surrounding the case, we think the trial court
was justified in the exercise of such discretion in denying
the writ prayed for. We likewise believe that the action
will accomplish the desired end without the issuance of the
writ at the time and in the form in which it was asked. We
therefore hold that the district court did not err in denying
the writ.
AFFIRMED,
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MARY THOMPSON, APPELLEE, V. ANDREW G. EDLER, APPEL-
LANT.
292 N. W. 236

FiLEp MaAy 24, 1940. No. 30711.

1. Automobiles. In an action for gross negligence under the auto-
mobile guest statute (Comp. St. Supp. 1939, sec. 39-1129),
where there is adequate proof of negligence, a verdict should
be directed for defendant only where the court can clearly say
that it fails to approach the level of negligence in a very high
degree under the circumstances. In all other cases, it must
be left to the jury to determine whether it amounts to gross
negligence or to mere ordinary negligence.

Evidence required submission to jury of question of
gross negligence under automobile guest statute, where it
showed that defendant’s automobile, while being driven at 40
miles an hour, on a straight, graveled road, just as daylight
was breaking, was allowed to drift to the edge of the road and
to a position of possible peril; that, when defendant observed
the situation, he attempted to ease the car over into the main
traveled portion of the highway, but discovered for the first
time that, in his extreme position on the road, he was in a direct
line with the railing of a bridge, which was part of the channel
of traffic, and only 10 to 12 feet away from it; that he then
pushed his accelerator down to the floor board, plowed through
the railing, continued across the bridge, completely stripped off
the railing, tossed pieces of timber 60 to 70 feet beyond the
bridge and drove others through the floor board of the car; and
that his car finally dropped into the creek bed at the far end
of the bridge and overturned.

APPEAL from the district court for Red Willow county:
CHARLES E. ELDRED, JUDGE. A ffirmed.

Beatty, Maupin, Murphy & Davis, for appellant.

Stevens & Stevens, contra.

Heard before SIMMONS, C. J., Rosg, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

JOHNSEN, J.

The question for determination is whether the evidence is
sufficient to support a finding of gross negligence under the
automobile guest statute.
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A jury returned a verdict for plaintiff, in the sum of
$1,300, for personal injuries received while riding as a
guest, with defendant and his wife, in the front seat of de-
fendant’s Chevrolet sedan. Defendant has appealed on the
ground that the trial court should have sustained his motion
for a directed verdict.

The accident occurred about .4 o’clock a. m., on July 5,
1938. Daylight was breaking, but the headlights on defend-
ant’s car were still lit. The parties were returning from
Indianola, where they had gone to attend a fourth of July
dance. While defendant was driving south on a straight,
dry, graveled. road, he ran his automobile into the right-
hand railing of a wooden bridge, which was located about
a quarter of a mile south of the limits of Indianola. They
had come over the same road on their way to the dance.
The bridge was about 1514 feet wide and was slightly nar-
rower than the road and shoulder, but it was located in a
straight line with the traveled portion of the highway. De-
fendant sheared off the railing, which was three feet high
and constructed of 2 by 6 and 2 by 8 timbers, for the full
length of the bridge—a distance of 62 feet—tossing pieces
of timber 60 to 70 feet beyond the bridge, driving others
through the floor board of the car, and finally causing the
automobile to drop and overturn in the creek bed at the
south end of the bridge. Plaintiff sustained somewhat severe
injuries, including a brain concussion, and claimed to have
no recollection of anything that happened from the time the
automobile had crossed some railroad tracks at the edge of
Indianola. She admitted, however, that up to that time
there had been no occasion to find fault with defendant’s
driving.

) These facts, it seems to us, were susceptible of such im-

plications and inferences, as to excessive speed, failure to
keep a proper lookout, lack of effort or ability to control the
car, and apparent disregard of consequences, as might
reasonably be found by a jury, in the absence of some other
controlling explanation of the accident, to constitute negli-
gence in a very high degree. The trial court, therefore, did



VoL. 138] JANUARY TERM, 1940 181
* Thompson v. Edler

not err in denying defendant’s motion for a directed verdict
at the close of plaintiff’s evidence.

Nor, in our opinion, would the court have been justified
in directing a verdict in favor of defendant, at the conclusion
of the case, on the basis of the evidence which he submitted.

It appeared that, north of the bridge, the west shoulder
of the road had been widened somewhat by the dumping of
garbage. Photographs in evidence show, however, that the
garbage deposit did not constitute a part of the usual traffic
channel, although it was possible for an automobile to pro-
ceed upon it. Whether he had become drowsy or for other
reason had failed to keep a proper lookout, defendant ap-
parently allowed his car to drift to the edge of the road, and
then suddenly became conscious of his peril. He testified as
follows : “The first thing I remember, my car, for some rea-
son, was a little bit too close. * * * I noticed I was too close
to the weeds; I started to sway the car back a little more
toward the center. * * * 1 saw the car was easing too close
to the weeds; I started to ease it back toward the center.
* % * What I first remember was that I thought I had the
car a little dangerously close. I started to guide that car
back more towards the center because it was hugging too
close to the row of weeds. Just as I was pulling over, I re-
member that is when I first saw the bridge straight ahead
of me.”

From this testimony, the jury were entitled to infer, as
we have indicated, that defendant had carelessly allowed his
car to drift too close to the west edge of the road, and that
he suddenly came to realize the possible danger of his posi-
tion. They were entitled to infer, also, that he had not been
keeping a proper watch ahead, for, while, by virtue of its
extreme position in the road, his car was traveling in a
direct line with the west railing of the bridge, he stated that
he did not see the white painted structure until the car was
only 10 or 12 feet away from it. In fact, it was only after
he had become concerned about getting the car back toward
the center of the highway that he first observed the bridge.
His counsel, in extenuation, sought to create the impression
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that possibly the weeds along the edge of the road had ob-
scured his vision, but the jury were not bound to accept this
attempted justification, in view of his statement that “I
don’t know that they did, but for some reason I never no-
ticed the bridge until I was practically on it.”

According to defendant’s testimony, the car had been pro-
ceeding about 40 miles an hour. When he discovered the
bridge, he stated that, instead of slackening the speed of the
vehicle and attempting to swing it over slightly onto the
1514-foot floor of the bridge, he decided, in apparent disre-
gard of consequences, to crash through the railing, and so he
immediately pressed the accelerator down to the foot board.
He accordingly drove into the railing, with all the speed
that he could command, and plowed across the structure in
this manner, with the results which have already been set
out. He summarized his own impression of what he had
done, on the witness-stand, as follows: “It might have been
foolish—I know it was now, if I had it to do over.”

The situation was, of course, not one where he could
escape the consequences of his act of plowing directly into
the railing of the bridge at top speed, under the emergency
rule, for the jury would be warranted in finding that the
peril with which he was confronted had been created by his
own previous negligence. It was, then, simply a question
whether his conduct which occasioned the peril, and the
course of action which he took in dealing with it, when
judged in the light of all the circumstances and its possible
and actual results, were such, as together, might properly
be found by a jury to constitute negligence in a very high
degree. The facts and their implications are such that it
cannot be held that defendant was free from gross negli-
gence as a matter of law. We need not determine whether
the acts of which defendant was guilty, severally, would
constitute gross negligence. Together, however, they made
such a composite as required them to be submitted to the
jury. A series of acts of ordinary negligence combined may,
under certain circumstances, operate to produce gross neg-
ligence. In this case, though the jury were not bound to
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find that defendant’s acts amounted to negligence in a very
high degree, they were clearly entitled, from the things
which he did, the circumstances which surrounded them,
and the results which were produced, to pass upon that ques-
tion, and it is not our privilege to disturb their verdict.

Defendant cites Johnk v. Scanlon, 136 Neb. 187, 285 N.
W. 488, as being similar in its facts. There, the defendant
failed to negotiate a turn onto a bridge, which was con-
structed at a sharp angle and to the right of the general
line of the highway. In this case, the bridge was in a
straight line with the traveled portion of the road. An
analysis of the Johnk case will show that one of the con-
trolling factors in the decision was the fact that the loose
gravel was regarded as making the skid marks an unsafe
determinant of the speed of the car, and that, as the opinion
states, “The record does not establish such speed as would
amount to gross negligence under the circumstances.” If
the other evidence had been regarded as sufficient to estab-
lish excessive speed, the circumstances probably would have
supported a finding of gross negligence. We find nothing in
that decision that conflicts with this case.

It must be borne in mind, always, that no decision on
gross negligence can constitute an absolute precedent in any
other case. Each case necessarily differs somewhat in its
particular facts and circumstances, and in the composite
which results from them. A dissection of the individual
facts may, therefore, be misleading, because, in the at-
tempted segregation, part of their real significance may
become lost. While it may be regrettable that no perfect
yardstick for measuring gross negligence has ever been
devised, the numerous decisions, which the guest statutes
have produced, seem rather clearly to demonstrate that
this is as close as it is possible to come to a judicial solution.
If the tapeline of past decisions seems at times to be some-
what inaccurately applied, and the processes of logic to be
a bit variable in their result, this may be largely because
the observer is looking at the facts in isolation and not in
context. Here, both the bench and the profession must be
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on guard. Courts cannot hesitate in directing a verdict
where the conviction is clear that negligence in a very high
degree is not present. But, if there is adequate proof of
negligence, a verdict sHould only be directed where the court
can clearly say that it fails to approach the level of negli-
gence in a very high degree under the circumstances. In all
other cases, it must be left to the jury to determine whether
it amounts to gross negligence or to mere ordinary negli-
gence. In this case, the question was properly left to the
jury.

Defendant has assigned, as a further error, the refusal
to declare a mistrial, for an incident that occurred on the
trial. A review of the facts shows that the ruling of the
trial court was so clearly proper that it could serve no use-
ful purpose to lengthen this opinion to discuss it.

AFFIRMED,

RALPH BARTEL, APPELLANT, V. JOSEPH O’GRADY, WARDEN,
APPELLEE,
292 N. W. 383

F1Lep May 24, 1940. No. 30807.

1. Pardon. The board of pardons, in paroling a prisoner, may

permit him to go outside the state and still retain jurisdiction

over him.

Bxtradition. A prisoner, who accepts such a parole and violates

it by committing a crime in the state to which he has gone,

becomes, upon revocation of the parole, a fugitive from justice,

and may be apprehended and returned to the penitentiary to

complete his sentence.

3. Habeas Corpus. He cannot under these circumstances obtain his
release from the penitentiary by habeas corpus until his origi-
nal, valid sentence has been completed.

o

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. A firmed.

Ralph Bartel, pro se.

Walter R. Johnson, Attorney General, and George W,
Ayres, contra.
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Heard before SiMMoONs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

JOHNSEN, J.

Petitioner has appealed from an order of the district
court, denying his right to a release from the state peniten-
tiary, on habeas corpus.

He was sentenced to the penitentiary in 1931, for a term
of 15 years, after conviction upon charges of felonious as-
sault and robbery. He was paroled by the board of pardons
on April 12, 1934. On June 23, 1934, he committed an ag-
gravated robbery in Denver, Colorado. On June 27, 1934,
the board of pardons revoked his parole, and, on May 11,
1937, presumably after he had served a term in the Colorado
state penitentiary, he was taken into custody at Canon City,
Colorado, by the state parole officer, and was returned to the
penitentiary at Lincoln.

His parole agreement had authorized him to go to Den-
ver, Colorado, where his father resided. It provided, how-
ever, that, during the period of the parole, he should “re-
main in the legal custody and under the control of the
Board of Pardons of the State of Nebraska,” and that he
would be “liable to be retaken and again confined within the
enclosure of the Penitentiary * * * for any reason or rea-
sons that shall be satisfactory to the Board of Pardons, and
at their sole discretion, until he receives a copy of the final
discharge through the said Board.” He signed a written ac-
ceptance of all the terms and conditions of the parole, and
an agreement that, upon any revocation of the parole, he
would “freely and voluntarily accompany any officer of the
Board of Pardons * * * ag a * * * fugitive from justice from
any place that I may be apprehended in any state in the
United States to the Nebraska Penitentiary.”

He now insists that he is being illegally confined in the
penitentiary, on the ground that, when the board of pardons
permitted him to leave the state, it lost all jurisdiction over
him, and that his parole therefore was equivalent to a final
discharge, by operation of law. The brief, which he has
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prepared in his own behalf, states the issue thus: “The sole
and only question presented here for the court’s decision
# % * ig did the state of Nebraska relinquish, through its
agents the * * * ‘Board of Pardons’ on April 12, 1934, the
jurisdiction of the state of Nebraska over the person of
appellant by paroling him to a place without the state,
Denver, Colorado.” ’

If the board had no authority to allow petitioner to leave
the state, then its consent thereto was a nullity. It would
not make the parole equivalent to a discharge, because peti-
tioner had agreed to conform to the rules of the board, no
matter where he was, and for any violation thereof, where-
ever committed, he had agreed that his parole might be re-
voked and that he would then be a fugitive from justice.
But, since the question of the board’s power to allow a
paroled convict to leave the state has been expressly raised,
we may as well dispose of petitioner’s appeal on that basis.
The legislature has not prohibited the board of pardons
from allowing a paroled convict to leave the state. Comp.
St. 1929, sec. 29-2623. Such a limitation might, in many in-
stances, seriously handicap the purpose of rehabilitation
which the parole statute was designed to serve. The provi-
sion in section 29-2629, Comp. St. 1929, for a penalty against
any convict guilty of “leaving the state of Nebraska without
authority of the board” is in fact a direct recognition by the
legislature of the power of the board to give such consent.
The terms of a parole agreement are equally effective and
operative, whether the convict has left the state with or
without the consent of the board of pardons, and, on any
violation of the parole, and its revocation, he becomes a
fugitive from justice. Ex parte Hamilton, 41 Okla. Cr. Rep.
322, 273 Pac. 286.

The suggestion is made that petitioner “was forced to.
leave the State of Nebraska,” because the terms of his parole
agreement required him to report to his father in Denver.
Petitioner can hardly claim that he was removed from the
state against his will. He left of his own accord and after
purchasing his own railroad ticket. No officer accompanied
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him. The only fair inference from the parole agreement is
that the board, in allowing him to go outside the state and
to return to his parental home in Colorado, was doing him a
personal favor. But, in any event, there was no proscription
or banishment, because he voluntarily accepted the terms of
the parole agreement and the board, on its part, specifically
retained jurisdiction over him. Whether it ever would be a
material consideration, in a situation such as this, that a
convict had been removed from the state against his will,
where he has in fact again been returned to the penitentiary
and part of his original sentence period remains unexpired,
need not be determined here. Petitioner did not leave the
state under legal compulsion.

The trial court properly refused to release him from the
penitentiary.

AFFIRMED,

CLARA WOODGATE ET AL., APPELLEES, V. CENTRAL NEBRASKA
PuUBLIC POWER AND IRRIGATION DISTRICT, APPELLANT.
292 N. W. 461

FIiLep JUNE 7, 1940. No. 30816.

1. Eminent Domain: Damages. “In a condemnation proceeding,
dual or speculative or excessive damages are mnot recoverable
for consequential depreciation in the vaiue of land not taken,

. though severed from an entire tract of the owner by an exercise
of eminent domain.” MecGinley v. Platte Valley Public Power
and Irrigation District, 133 Neb. 420, 275 N. W. 593.

“The measure of damages for land taken for public

use is the fair and reasonable market value of the land actually

appropriated and the difference in the fair and reasonable mar-
ket value of the remainder of the land before and after the
taking.” McGinley v. Platte Valley Public Power and Irrigation

District, 138 Neb. 420, 275 N. W, 593,

In a proceeding to condemn for public use unimproved

land adapted to and used exclusively for farm purposes, evi-

dence that land not taken will produce crops after the taking
the same as before must be considered in determining conse-
quential damages. ’
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4, In a proceeding to condemn land for public use, an
excessive verdict for consequential damages to land not taken,

as a result of the jury’s prejudice, may be set aside on appeal.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. Reversed.

R. O. Canaday, R. H. Beatty and M. M. Maupin, for ap-
pellant.

J. C. Hollman, E. H. Evans and Urban Simon, contra.

Heard before SIMMONS, C. J.,, ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

ROSE, J.

The Central Nebraska Public Power and Irrigation Dis-
trict, a public corporation, hereinafter called the “District,”
commenced this proceeding in the county court of Lincoln
county to condemn and appropriate to its own use 9.40
acres of land owned by Clara Woodgate, plaintiff.

The public enterprises or works in which the district is
engaged are the construction, operation and maintenance
of projects for the purposes of irrigation and generation of
electrical energy for light and power. For these purposes
the district is constructing a canal for the diversion of
water at the junction of the North and South Platte rivers
in Lineoln county. The canal crosses a tract of plalntlﬂ"’
Lincoln county land, consisting of 84.92 acres.

For the purpose of determining the damages suffered by
plaintiff, the county court appointed appraisers who viewed
the premises, heard the parties and awarded plaintiff $3,750
as damages for the land taken and for depreciation in the
value of the land not taken.

There was an appeal from the county court to the dis-
trict court, where a spirited trial resulted in a verdict of
$822.50 for the 9.40 acres taken and of $3,171.84 for dam-
ages to the 75.52 acres of land not taken, or a total of
$3,994.34. From judgment on this verdict the district ap-
pealed to the supreme court.
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On appeal the assignments of error are directed to the
verdict as excessive, as unsupported by evidence of dam-
ages in the sum of $3,994.34 and as the result of prejudice.

The district itself proved that, under the power of eminent
domain, it had taken 9.40 acres of plaintiff’s land for its
canal and that the construction and maintenance thereof
would result in consequential damages to the remainder of
her tract, 75.52 acres. There was no controversy over the
right of plaintiff to recover damages. The controverted is-
sue was the amount of damages suffered by plaintiff through
the condemnation and appropriation of her land for public
purposes. Rules for the determination of this question were
recently stated thus:

“In a condemnation proceeding, dual or speculative or
excessive damages are not recoverable for consequential
depreciation in the value of land not taken, though severed
from an entire tract of the owner by an exercise of eminent
domain.

“The measure of damages for land taken for public use is
the fair and reasonable market value of the land actually
appropriated and the difference in the fair and reasonable
market value of the remainder of the land before and after
the taking.” McGinley v. Platte Valley Public Power and,
Irritgation District, 133 Neb. 420, 275 N. W. 593.

Most of the material facts are shown without controversy.
Before the district instituted this proceeding, plaintiff owned
84.92 acres of land in Lincoln county in the Platte valley
south of the Platte river. It was practically level except
that it sloped slightly to the north toward the river. It con-
sisted of two 40-acre tracts in regular form, extending
lengthwise north and south, and in addition 4.92 acres. It
was all fertile, tillable land adapted to farming. There were
no buildings or other improvements on this land except a
fence around it. There is a public highway along the east
side, affording access to and egress from the premises. A
store called “Bignell” is located a short distance north of
this land, but the nearest general market is Maxwell, about
nine miles away. Prior to condemnation, drouth had affected
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the crops on plaintiff’s land in some seasons and floods in
others. Across other lands south or southwest of this tract,
rain waters falling on hills and in canyons still further
south or southwest follow the general slope toward plain-
tiff’s lands and the Platte river.

The right of way for the canal is 240 feet wide and the
ditch will be 12 or 13 feet deep, measured from the natural
surface of the ground, and 18 feet wide at the bottom. By
means of artificial banks or compacted fills 314 feet high,
the surface of water in the canal when filled to capacity will
be 3 feet above the natural surface of the ground and 108 to
110 feet wide. At or near the western boundary of plaintiff’s
land, a 36-inch drain 