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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1940

ETHEL R0SS, ADMINISTRATRIX, APPELLANT, V. EDWARD H.
CARROLL ET AL., APPELLEES,
291 N. W. 726

FrLep Aprin 26, 1940. No. 30733.

1. Evidence. “A party is ordinarily bound by the testimony of his
own witness on the question of negligence, unless the circum-
stances or the evidence of other witnesses would warrant the
jury in disregarding the evidence of such witness.” Zimman v.
Miller Hotel Co., 95 Neb. 809, 146 N, W. 1030.

2. Appeal. “In reviewing a direction to the jury at the close of
plaintiff’s evidence to return a verdict in favor of defendant, the
appellate court will assume the existence of all material facts
which competent evidence .on behalf of plaintiff establishes or
tends to prove and give him the benefit of proper inferences
from such facts.” In re Estate of Skade, 185 Neb. 712, 283
N. W. 851. ’

3. Automobiles: NEGLIGENCE. “A motorist driving at such speed
that he cannot stop or turn aside in time to avoid an obstruc-
tion discernible within the range of his vision is usually negli-
gent.” Hardung v. Sheldon, 133 Neb. 427, 275 N. W. 586. This
rule applies to a driver of a motor vehicle when approaching
and going around curves.

The speed at which a motor vehicle may be

driven around a curve, in the exercise of ordinary care, is gen-

erally less than may be required in other places. Negligence in
that regard is usually a question for the jury.

APPEAL from the district court for Richardson county:
VIRGIL FALLOON, JUDGE. Reversed.

(1)
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Ross v. Carroll

Kenneth S. Wherry, for appellant.
Chambers, Holland & Locke and 7. J. Kiesselbach, contra.

Heard before SimmoNs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

SIMMONS, C. J.

This is an action to recover damages for the death of
plaintiff’s husband resulting from the collision of two
trucks on a public-highway. The defendants are copart-
ners, owners of a truck involved in the collision, and their
employee, the driver of the truck. The sufficiency of the
pleadings is not questioned. Plaintiff alleged that the
defendants were guilty of negligence in that (1) their
truck was driven into an intersection and around a blind
corner at an excessive rate of speed; (2) that no signal
was given while their truck was approaching or was in the
intersection; (3) that the defendants’ truck was being
driven on the left or wrong side of the highway at the time
of the collision.

At the close of plaintiff’s case, defendants separately
moved for an instructed verdict on the ground that there
was no evidence to show negligence of the defendants to
have been the proximate cause of the accident. This motion
was sustained and a verdict directed for the defendants.
Plaintiff appeals.

This situation requires an examination of the evidence.

There is no serious dispute about the following facts.
The collision occurred about 9:30 a. m., June 20, 1938, upon
a state highway in Gage county, Nebraska, at a point where
the highway turns from a north and south course to an
east and west course. A dirt highway continues to the
north. The state highway is slightly curved as it makes
the turn; as it approaches the curve, from the south going
north, there is a slight elevation in the grade ; the roadway is
banked at the turn to the southeast; and as it goes east,
the highway slopes slightly into a down-grade. The high-
way is graveled on the traveled surface, and on the day of
the accident was dry and in good condition. In the con-
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struction of the road, a cut was made in the hill which
left a bank to the southeast of the curve. Wheat, ready for
harvest, was growing upon this elevated land. This created
a situation where cars immediately approaching the turn
from either side were hidden from view of cars approaching
from the other direction except for the restricted view
directly in front. Plaintiff’s husband and her brother were
driving west in a Ford “pick up” truck (hereinafter called
the Ford). The Ford was owned by the brother, who was
driving. The plaintiff’s hushand was a passenger. Their
speed is not shown. They had traveled over about two-
thirds or three-fourths of the curve when the collision
occurred so that the Ford at the moment of impact was
headed more south than west. The defendant Neff, in the
course of his employment, was driving a large freight truck
(hereinafter called the truck), 20 feet long, 12 feet high,
and 8 feet wide, north along the highway, and had started
to make the turn when the collision occurred. The truck’s
direction was more north than east. Neff, one Carel, and a
10-year-old boy were occupants of the truck. There is a
“turn” sign some 500 feet to the south. At that point, the
truck began to slow down, and was traveling about 30
miles an hour as it started into the turn. The truck gave no
warning of its approach as it went around the turn. No
showing is made as to whether or not a warning was given
by the Ford. The truck driver first saw the Ford when it
was 30 to 40 feet away from him (it could not have been
seen before that time), put on his brakes with force, and
had almost stopped when the collision occurred. The Ford
did not slacken its speed nor vary to the left. The two
vehicles came together with the left front wheel of each
vehicle receiving the direct force of the impact. The truck
was knocked back three feet and turned on its right side,
with the right rear top corner of the body resting against
the bank on the east side of the road. The Ford was almost
demolished. The left front wheel was broken and torn from
the axle, the axle, dropped to the ground, dragged about
one and one-half feet making a mark in the highway. The
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crank case was broken, and the oil dripped out upon the
ground, making a spot a foot or more across, and ran down
to the southeast along the slope of the highway. The right
front wheel of the Ford was not seriously damaged. Glass
from both vehicles was upon the highway, and there was
blood near the oil spot. One occupant of the Ford was
thrown clear of the car and was picked up several feet away
from it. The other occupant was beneath the wreckage of
the Ford. Parts of the car were moved to free him, but the
chassis was not moved at that time. The said occupants
were rendered unconscious immediately and died the same
day without regaining conscidusness.

The apparent conflict in the testimony is as to the exact
location of the two vehicles at the moment of impact and
goes to the question as to whether they were on their right
side of the highway. There were no eyewitnesses except the
occupants of the two vehicles. Plaintiff called as her wit-
ness, Carel, a passenger in the truck and apparently a friend
of the defendant Neff. He testified as to some of the facts
already recited and, further, that the truck was proceeding
on its right half of the highway, that in making the turn it .
was not more than four feet away from the bank on the
south and east, that the Ford was “hugging the inside of
the curve,” was on the defendants’ right side of the road,
that the cars came together “head on,” and that both vehicles
came to rest on the defendants’ (right) side of the high-
way. The damage to the left front wheels indicates that
the Ford was largely to the west of the truck at the moment
of the impact. At one point in his testimony, the witness
Carel says the Ford after the collision was to the “north
and west” of the truck and within three feet of it. Plaintiff’s
other witnesses, who reached the scene of the accident
shortly thereafter, place the north and front end of the truck
out into the highway, headed north and west and across the
center line of the traveled portion of the highway. These
same witnesses put the fragments of glass and the oil and
blood spots all west of the center line of the highway.

This apparent conflict in the evidence largely disappears
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upon an examination of a photograph of the vehicles taken
following the accident. Over objections of the plaintiff, it
was put in evidence by the defendants on cross-examination
of the witness Carel. The photographer who took the pic-
ture did not testify as to the usual foundation facts. The
witness Carel testified that it was a clear and accurate
reproduction of the way the truck and the Ford looked im-
mediately after the accident and before either were moved.
We need not now determine the question of the sufficiency
of the foundation. The testimony of the witness Carel is
that the truck was “knocked back about three feet” by the
impact and tipped over. There is no evidence as to the
movement of the Ford following the impact except that as
to the left front axle. The picture was taken from several
car lengths to the south and from a point to the west of the
south-bound lane of travel. Had the picture been taken
from the east side of the highway, looking directly north,
it might have shown the truck headed northwest as plain-
tiff’s witnesses, including Carel, testify. The picture shows
the body of the truck lying on its side with its top to the
east and its underside facing west, with the right wheels
on the ground and the left wheels in the air. It shows the
right lane of travel and the right front wheel of the truck
touching the worn tracks made by the left wheels of vehicles
that have traveled east. It also shows the 7ight rear wheel
of the truck touching the worn tracks made by right wheels
of vehicles that have traveled east. The truck is eight feet
wide. If the truck were put back on its wheels in the
position in which it was before tipping over, it would follow
that the rear wheels of the truck would be in their lane of
travel, the left front wheel of the truck would be some six or
seven feet to the west of its lane of travel, the truck body
would be diagonal thereto, and the front end conceivably in
the lane of travel of the Ford going south. The witness
Carel, in explaining what happened, said: “As we was
coming around the curve we was traveling I imagine thirty
miles an hour and so we was kind of going over, Neff took
his foot off the foot feed and kind of glided down the hill
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and we was coming around the curve, I imagine we was
going thirty miles an hour, we seen this truck about thirty
or forty feet ahead, then when Neff seen the truck he
slammed on his brakes and they come on head-on right into
us; we was on the right-hand side of the road and they was
hugging the inside of the curve.” What did the witness
mean by ‘“we was kind of going over?’ The statement
could relate to speed. However, considering the speed, the
size of the truck, and the turn, might it not also mean “we
was kind of going over” the turn? Unexplained, it is for the
jury, not for the court, to say what was meant. This latter
interpretation of the statement of the witness Carel and of
the photograph is strengthened by the fact that only the
right rear top corner of the truck was resting against the
bank. Obviously, the front end of the truck was not as
close to the bank as the rear end, and, accordingly, must
have been nearer the center of the road and diagonal to its
lane of travel. If the latter meaning is the correct one,
then we must also recognize the fact that the truck at the
time of the impact was at least three feet further north and
three feet further into the Ford’s lane of travel than the
picture shows. So interpreted, the picture largely removes
the conflicts in Carel’s testimony between his statement
above quoted and his other testimony and that of other wit-
nesses on that same question.

Under the circumstances here presented, the plaintiff is
not bound by the unfavorable statements of the witness
Carel to the extent that those statements control over all
other evidence offered, including Carel’s own statements.

“A party is ordinarily bound by the testimony of his own
witness on the question of negligence, unless the circum-
stances or the evidence of other witnesses would warrant
the jury in disregarding the evidence of such witness.”
Zimman v. Miller Hotel Co., 95 Neb. 809, 146 N. W. 1030.

“Also, if all the favorable evidence, both direct and cir-
cumstantial, produced by plaintiff fairly tends to prove the
material facts necessary to make a prima facie case, the fact
that there were inconsistencies or contradictions in some of
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the testimony of himself or his witnesses will not justify
the court in sustaining a demurrer to the evidence.” 64
C. J. 388, and cases there cited. See, also, Merchants Bank
v. Dunn, 41 N. M. 432, 70 Pac. (2d) 760; Davis v. Wallace,
169 Okla. 497, 37 Pac. (2d) 602.

Is the evidence sufficient to make a prima facie case
against the defendants?

“In reviewing a direction to the jury at the close of
plaintiff’s evidence to return a verdict in favor of defendant,
the appellate court will assume the existence of all material
facts which competent evidence on behalf of plaintiff estab-
lishes or tends to prove and give him the benefit of proper
inferences from such facts.” In re Estate of Skade, 135
Neb. 712, 283 N. W. 851.

Under the above rule, this evidence is sufficient to sup-
port a finding that the defendants’ truck was driven upon
the wrong side of the road into a blind corner, where visi-
bility was limited to 40 feet ahead, at a speed of thirty miles
an hour, without the sounding of a horn, and that the Ford
in which plaintiff’s husband was riding as a passenger
was upon its own side of the road.

“A motorist driving at such speed that he cannot stop or
turn aside in time to avoid an obstruction discernible within
the range of his vision is usually negligent.” Hardung v.
Sheldon, 133 Neb. 427, 275 N. W. 586. See, also, 5 Am. Jur.
652, sec. 269.

“No person shall operate a motor vehicle on any highway
outside of a city or village at a rate of speed greater than is
reasonable and proper, having regard for the traffic and
use of the road and the condition of the road, nor at a rate
of speed such as to endanger the life or limb of any person,
* % %2 Comp. St. Supp. 1939, sec. 39-1193.

“(a) No person shall drive a vehicle on a highway at a
speed. greater than is reasonable and prudent under the
conditions then existing. (b) The following speeds shall be
prime facie lawful, but in any case when such speed would
be unsafe, it shall not be lawful: (1) Twenty miles per hour
in any business district; (2) Twenty-five miles per hour
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in any residence district; (8) Sixty miles per hour between
the hours of sunrise and sunset * * * upon any highway
outside of a city or village. (c¢) The fact that the speed
of a vehicle is lower than the foregoing prima facie limits
- shall not relieve the driver from the duty to decrease speed
when approaching and going around curves, when approach-
ing a hill crest, when traveling upon any narrow or winding
roadway, or when special hazard exists with respect to
pedestrians or other traffic or by reason of weather or
highway conditions, and speed shall be decreased as may be
necessary to avoid colliding with any person, vehicle or other
conveyance on or entering the highway in compliance with
legal requirements and the duty of all persons to use due
care.” Comp. St. Supp. 1939, sec. 39-11,101.

“(b) No vehicle shall, in overtaking and passing another
vehicle, or at any other time, be driven to the left side of
the roadway under the following conditions: (1) When
approaching the crest of a grade or upon a curve in the high-
way where the driver’s view along the highway is ob-
structed.” Comp. St. Supp. 1939, sec. 39-11,108.

“What is a reasonable speed is necessarily largely de-
pendent on the situation and the surrounding circumstances,
it being obvious that a speed which would be safe, reason-
able, and proper in some places and under some circum-
stances might be highly dangerous, unreasonable, and im-
proper in other places and under other circumstances.” 42
C. J. 926.

“Generally speaking, the speed at which a car may be
driven around a curve in the exercise of ordinary care is
less than may be required in other places. Some statutes
limit the speed in going around a corner or a curve where the
operator’s view is obstructed and provide that a speed in
excess of that fixed shall be prima facie evidence of negli-
gence. Other statutes require the driver to have his vehicle
under control, without specifying the effect of violation of
the statute. Negligence in this regard, however, is usually
held to be a question for the jury.” 5 Am. Jur. 686, sec.
342,
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“When a motor vehicle is approaching or rounding a
corner or curve there is a special necessity for keeping to
the right-hand side of the road and the driver has not the
right to drive on the left-hand side relying upon having
time to turn to the right if a car approaching from the oppo-
site direction comes into view.” 42 C. J. 906. See, also,
42 C. J. 931; 5 Am. Jur. 686, sec. 341.

“Every motor vehicle when operated upon a highway
shall be equipped with a horn in good working order capable
of emitting sound audible under normal conditions from a
distance of not less than two hundred feet.”” Comp. St.
Supp. 1939, sec. 39-1170,

“The driver of a motor vehicle traversing defiles, can-
yons or mountain highways shall hold such motor vehicle
under control and as near the right-hand side of the highway
as reasonably possible and upon approaching any curve
where the view is obstructed within o distance of two
hundred feet along the highway shall give audible warning
with a horn or other warning device.” Comp. St. Supp.
1939, sec. 39-1157.

These statutes require not only the installation of warn-
ing devices on motor-propelled vehicles, but that they shall
be used to apprise travelers of the approach of an oncoming
car. Christoffersen v. Weir, 110 Neb. 390, 193 N. W. 922.

“The duty to sound a signal of the approach of a motor
vehicle depends largely on the circumstances of the par-
ticular case. A special necessity exists where the car is on
the wrong side of the highway, * * * or is approaching a
curve ¥ * #2742 C, J. 917. _

Defendants contend that this case is controlled by the
holding of this court in Hessler v. Bellamy, 128 Neb. 571,
259 N. W. 514, where the rule is stated :

“Where undisputed physical facts demonstrate that col-
lision out of which injuries arose was not caused by negli-
gence of defendant, the evidence is not sufficient to support
a verdict for plaintiff.

“If the evidence essential to a recovery by plaintiff is
clearly disproved by the physical facts and conditions, the
trial court shall direct a verdict against him.”
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However, that rule applies only where the undisputed
facts demonstrate that the collision was not caused by the
negligence of the defendant. Dederman v. Summers, 135
Neb. 453, 282 N. W. 261; Hill v. Interstate Transit Lines,
137 Neb. 110, 288 N. W. 508.

With reference to the testimony as to the glass, oil and
blood spots being on the west side of the road, defendants
argue that this feature of the case is controlled by the
reasoning in Anderson v. Interstate Transit Lines, 129 Neb.
612, 262 N. W. 445. The evidence there showed the position
of the vehicles after the collision. However, in that case,
“nothing in the evidence tends to reasonably identify the
point of collision, with reference to the center boundary of
the highway. The actual problem presented by the record in
its present form is one of the resolution of forces, and we
would be required to determine from the position of the
two motor vehicles at the conclusion of the incident, just
where they actually collided. With no evidence before us as
to the weight, speed, location on the highway, or direction of
movement thereon, of either truck or bus at the moment of
impact, obviously this cannot be done.”

The distinction in the facts-presented is obvious, for here
there is positive evidence as to the movement of the truck
following the impact, and evidence that “tends to reason-
ably identify the point of collision, with reference to the
center boundary of the highway.”

The rule in the Anderson case might be applicable to the
position of the Ford following the impact, for we find no
evidence showing the movement of the Ford body following
the impact, save the testimony as to the left front axle
mark in the road.

1t follows that the evidence offered was sufficient to re-
quire a submission of the case to the jury, and that the trial
court erred in sustaining defendants’ motion for a directed
verdict.

REVERSED AND REMANDED.
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MESSMORE, J., not participating.

JOHNSEN, J., dissenting.

I have hitherto followed the practice of not filing a
written dissent, where I merely disagreed with the writer
of an opinion upon his statement or interpretation of the
facts. It has been my view that, if I was unable to convince
my associates, in the consultation room, of the correctness of
a factual analysis of a case, it was advisable, generally
speaking, to bow to their judgment, or, at most, simply to
enter on the record a notation of my dissent. Written ex-
pressions of judicial disagreement on facts ordinarily can
serve no useful purpose, except to gratify a defeated litigant
and his counsel. Such expressions obviously are of no
value in the development of jurisprudence, and any mani-
festation of discord or lack of unanimity in reading and in-
terpreting the facts of a record may only weaken public
confidence in the soundness of judicial decision. On prin-
ciples of law, however, and their applicability to a par-
ticular case, I have never hesitated to make a full expres-
sion of my individual views.

It is with some reluctance and regret that I make an
exception and departure from the foregoing principles in
this case. I must do so, however, or make a compromise
with my conscience, which to me is impossible. The majority
opinion seems to me to so utterly ignore the inexorable
facts of the situation that I cannot let it pass unchallenged.
If it were possible to have some of the photographs, which
are in the record, printed in the published reports, I would
not have to waste time in further discussion. Exhibits 1
and 4 fully tell the story of the collision. To me, they
demonstrate conclusively that the vehicles met head-on as
they were rounding the curve, and that after the collision
both of them were still entirely on defendant’s side of the
highway. Defendant’s truck never was and never could have
‘been on the left side of the highway. After the accident it
continued to face northeast, the direction in which it had
been traveling, except that it had tipped over against the
bank. Some of the plaintiff’s witnesses confusedly referred
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to the truck’s direction as northwest, but the photographs
leave no possible ground for any misunderstanding here. '

The majority opinion says: “Plaintiff’s other witnesses,
who reached the scene of the accident shortly thereafter,
place the north and front end of the truck out into the high-
way, headed north and west across the center line of the
traveled portion of the highway. These same witnesses
put the fragments of glass, and the oil and blood spots all
west of the center line of the highway.” “The picture was
taken from several car lengths to the south and from a
point to the west of the south-bound lane of travel. Had
the picture been taken from the east side of the highway,
looking directly north, it might have shown the truck headed
northwest as plaintiff’s witnesses, including Carel, testify.”
“If the truck were put back on its wheels in the position
in which it was before tipping over, it would follow that the
rear wheels of the truck would be in their lane of travel, the
left front wheel of the truck would be some six or seven
feet to the west of its lane of travel, the truck body would
be diagonal thereto, and the front end conceivably in the
lane of travel of the Ford going south.” “The damage to
the left front wheels indicates that the Ford was largely
to the west of the truck at the moment of the impact.”
“x * % thig evidence is sufficient to support a finding that
the defendants’ truck was driven upon the wrong side of the
road into a blind corner * * * and that the Ford in which
plaintiff’s husband was riding as a passenger was upon its
own side of the road.”

The photographs, as I have indicated, not only fail to
substantiate these statements, but they utterly disprove
them. I do not think it is proper to conjecture on what
some imaginary photograph, not in the record, “might have
shown.” Certain it is that the photographs in evidence do
not warrant the assumption that, if the truck were put back
on its wheels, its front end would be in the lane of travel
of the Ford,—either “conceivably,” or any other way. It
was not the left front wheels of the vehicles that collided,
for the motor and the whole front end of the Ford are
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shown demolished. The testimony of the eyewitness called
by plaintiff was that it was a head-on collision. The state-
ments of relatives and friends of the deceased that the
front end of the truck protruded beyond the center of the
highway after the collison cannot be accepted against the in-
controvertible evidence of the photographs. The same is
true of the statement that there was an oil patch on the
Ford’s side of the highway. The oil had dripped from the
Ford after the impact, and only by moving the Ford where
the photographs show it was not can the oil patch be
placed beyond the center of the highway. The evidence in-
dicates that glass was scattered all over the highway and
the fact that some of it flew beyond the center of the road
certainly is of no evidentiary significance. The conclusion
that “the defendants’ truck was driven upon the wrong
side of the road * * * and that the Ford * * * was upon its
own side of the road” can only be reached by using a judicial
derrick to move the cars from the place where the photo-
graphs conclusively establish them to have been.

The opinion, to my mind, is based wholly on unwar-
ranted speculation and artificial reconstruction of the ob-
vious physical facts.

CARTER, J., concurs in the dissent.

WILLIAM M. WILSON, APPELLANT, V. CITY OF OMAHA,
APPELLEE.
291 N. W. 732

FIiLED APRIL 26, 1940. No. 30786.

1. Municipal Corporations. The city council of Omaha, a city of the
metropolitan class, has power to create a sewerage district and
construct therein a sewerage system, but the exercise of such
power is discretionary. Comp. St. 1929, sec. 14-352; Adams v.
City of Omaha, 119 Neb. 753, 230 N. W. 680.

“Cities of the metropolitan class are not liable for

damages caused by surface water, because its storm sewers are

of insufficient capacity to carry all of such water.” Adams v.

City of Omaha, 119 Neb. 753, 230 N. W. 680.
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. In an action against the city of Omaha for flood-water
damage to residence property, evidence outlined in opinion held
insufficient to make a case in favor of plaintiff on the issue of
actionable negligence of the city in constructing and maintain-
ing a sewerage system in a sewerage district.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

Anson H. Bigelow, for appellant.

Harold C. Linahan, W. W. Wenstrand, Edward Sklenicka
and Alfred Raneri, contra.

Heard before SiMMoONS, C. J., RoSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

ROSE, J.

This is an action by William M. Wilson, plaintiff, for
alleged negligence of the city of Omaha, defendant, in dam-
aging by flood waters the house and lots and some personal
property owned by him at 3323 Boyd street near the inter-
section thereof with Thirty-third street.

The petition contains two counts. In the first cause of
action damages resulting from a flood June 9, 1936, were
alleged to be $1,127.50 and in the second cause of action
damages resulting from a flood July 18, 1937, were alleged
to be $1,660, or a total of $2,787.50.

The negligence for which plaintiff claims damages seems
to be the construction and overloading of the main sewer
in an inadequate sewerage system in the sewerage district
for a watershed or drainage area of 1,320 acres of land
devoted to parks, boulevards, streets, alleys, residences in
city blocks and to other purposes. The natural channel of
drainage through this area is generally west to east from
Fontenelle Park not far from the western boundary of the
watershed to or near the intersection of Thirty-third and
Boyd streets, the lowest point in the surrounding territory
or outlet to the Missouri river; Thirty-third street running
north and south and Boyd street east and west. The main
sewer is in an old creek bed, the natural course of drainage,
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now occupied by Paxton boulevard. Lateral sewers in the
area drained empty into the main sewer, some from the
southwest and some from the northwest.

The city pleaded in defense to the action that, in locating
and constructing the sewers in the drainage area, it adopted
and acted on the best available engineering advice, that the
sewers were adequate for all normal and ordinary purposes
of the drainage district and sewerage system, and that the
damages to plaintiff’s property were caused by unusual and
excessive rains and resulting floods June 9, 1936, and July
18, 1937, and denied any actionable negligence of the city
as alleged in the petition.

At the close of plaintiff’s evidence, the district court, on
motion of defendant, excused the jury and dismissed the case
for insufficiency of the evidence to prove municipal negli-
gence causing, or contributing to, the damages pleaded in
the petition. Plaintiff appealed.

The controlling question presented by the appeal is the
sufficiency of the evidence to make a case for damages on
the issue of the city’s negligence.

The evidence adduced by plaintiff tends to prove that the
intakes at the storm sewers did not collect all the water that
fell during the floods; that flood waters flowed over the in-
takes, on the streets and alleys, and were 150 feet wide at
Thirty-third and Boyd streets; that the hydraulic pressure
of the water in the main sewer at the intersection there ex-
ploded the sewer, which plaintiff alleged to be 15 feet in
‘diameter, and threw water and paving materials into the air;
that there were logs, twigs, garbage cans, and other débris
all over the streets; that water backed up Boyd street 150
feet into the basement of plaintiff’s house where it was four
feet deep, damaged the foundation and deposited two inches
of mud on the basement floor and on the lawn.

An engineer with a long professional experience in the
service of the city was called to the witness-stand by plain-
tiff, explained the typography of the watershed, described"
the sewerage system, and said in substance: The sewers in
the drainage area were located and constructed in accord-
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ance with the best engineering practice at the time. The
sewer system was designed for a carrying capacity suffi-
cient to “handle a continuous, uniformly distributed rain of
about one inch per hour”—or about the same carrying capac-
ity as the outlet of the lowest spot in the surrounding terri-
tory at Thirty-third and Boyd streets. There is also evi-
dence to the effect that it had rained continuously for about
an hour before the flood waters reached plaintiff’s house.
Another witness for plaintiff, born” and reared in Omaha,
who had resided with hLis family as a tenant in plaintiff’s
house for two years, testified that the rains were unusual
and said: “With the exception of those (June 9, 1936,
and July 18, 1937) I never saw any rains of that nature in
that vicinity.”

From undisputed evidence the necessary deduction is that
rain waters entered the intakes and washed the sewers
for about an hour before plaintiff’s property was damaged.
The damages, therefore, were caused by flood waters,
whether pouring from the break in the sewer or flowing on
the surface of the ground, on streets and on alleys, carrying
logs, twigs, garbage cans and mud.

As already shown, plaintiff’s damaged property was sit-
uated near the lowest point in the natural channel of drain-
age before the city created a sewerage district or installed
a sewerage system. The evidence shows that the rains
which damaged plaintiff’s property were unusual and ex-
cessive to an extent not necessarily to be anticipated when
the sewerage system was planned. Moreover, the evidence
fails to show that the floods would not have caused damages
to the same extent in absence of municipal sewers. The city
charter provides:

“The city council shall have power to lay off the city, or
parts thereof, into suitable districts for the purpose of
establishing a system of sewerage and drainage; to provide
such system and regulate the construction and repairs and
use of sewers and drains.” Comp. St. 1929, sec. 14-352.

An exercise of this power was not mandatory, but was
discretionary with the city council. Adams v. City of Omaha,
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119 Neb. 753, 230 N. W. 680. In that case it was held:
“Cities of the metropolitan class are not liable for dam-
~ ages caused by surface water, because its storm sewers

are of insufficient capacity to carry all of such water.” In
the discussion of this question it was said in the opinion:

“For aught that appears, no more water came to or upon
plaintiff’s premises than would have naturally reached them
if no sewer had been constructed. In fact, the inference is
that less water was precipitated upon his premises than
would have been, had no sewer been constructed. The law
authorizes, but does not require, cities of the metropolitan
class to construct storm sewers. If no storm sewer had
been constructed, plaintiff’s damage would not have been
less and might have been greater. Plaintiff’s plight is no
worse because of the insufficiency of the sewer, and it is to
be inferred that it is somewhat better.

“A somewhat similar question was presented in City of
Atchison v. Challiss, 9 Kan. 603, 611, where in the opinion
it was said: ‘Now, if a city is not bound to construct a drain
of any kind, by what system of reasoning can it be made to
appear that if it shall construct a drain it must construct
one that shall be sufficient in all cases, and for every emer-
gency? Any drain is better than no drain. Any drain in-
stead of being an injury to a party is, so far as it operates, a
positive benefit. If it carries off half the water that falls
upon his premises, instead of the whole, how can that be said
to be an injury? Is it not an actual benefit to the extent that
it operates? And if a benefit, upon what principle can the
city be made liable? If failure to construct storm sewers
to carry off any of the surface waters was not negligence,
certainly the construction of the sewer that carries away
a part of the water would not be actionable.” Adams v.
City of Omaha, 119 Neb. 753, 230 N. W. 680.

The reasoning in the opinions of the Nebraska and Kan-
sas courts in the cases cited was adopted in Deschner v. City
of Ipswich, 59 S. Dak. 456, 240 N. W. 487.

Upon consideration of all the competent evidence in the
record and offers of proof rejected, the conclusion is that
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plaintiff did not make a case for damages on the issue of
actionable negligence of the city. Having reached this
conclusion, the rejection of photographs and other evidence
tending to show the effect of the flood waters on the prem-
ises of plaintiff is immaterial.

AFFIRMED.

WALTER S. WHITTAKER ET AL., APPELLANTS, V. NELL
HANIFIN ET AL., APPELLEES.
291 N. W. 723

FILED APRIL 26, 1940. No. 30805.

1. Negligence. In an action for injuries sustained in an auto-
mobile collision, where plaintiff first observed the defendant’s
automobile 150 feet from the intersection, and observed that the
defendant did not see him, but failed to give any warning signal,
assuming that defendant would slow down and give plaintiff the
right of way, the plaintiff was guilty of sufficient negligence as
a matter of law to bar any recovery.

Where the evidence shows beyond reasonable dispute

that plaintiff’s negligence was more than slight as compared

with defendant’s negligence, the jury should be instructed to
find for the defendant.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. A ffirmed.

Beatty, Maupin, Murphy & Davis, for appellants.

Halligan, Meclntosh & Halligan and Beeler, Crosby &
Baskins, contra.

Heard before SiMMONSs, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ,

PAINE, J.

This action grew out of an automobile collision, in which
Walter S. Whittaker, one of the plaintiffs, suffered very
serious injuries. At the close of plaintiffs’ evidence, each
of the defendants separately moved the court to discharge
the jury and enter judgment for defendants. The jury
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were discharged, and the motion sustained and the action
dismissed. The plaintiffs appeal.

There is but little conflict in the evidence in this case.
Plaintiff Walter S. Whittaker was 22 years of age, and was
driving an International half-ton truck, loaded with 1,000
pounds of meat, into North Platte from the plant of the
North Platte Packing Company. The accident occurred
about four or five blocks east of the city limits of North
Platte on an extension of East Eighth street, which road
leads to stockyards and this packing plant. There is heavy
traffic on East Eighth street at all times.

The defendant Harry Gutherless was 19 years of age,
and on June 2, 1938, was employed by Miss Nell Hanifin,
the other defendant, who owned Milady Shop. Gutherless
was driving his own 1934 Ford V-8 car, which had run
over 50,000 miles, on Bryan avenue, accompanied by Miss
Aubrey Hosford, who had bills of Milady Shop which they
were trying to collect.

The accident occurred about 11 o’clock in the morning on
June 2, 1938, on a clear day, with perfect visibility. The
plaintiff had loaded his truck with meat at the packing plant,
and started to deliver it to a merchant in North Platte. He
had to run in intermediate for at least half a mile before
he was able to get his engine into high speed, and was
running at about 40 or 50 miles an hour on East Eighth
street toward the city when the collision occurred.

The defendant was going south on Bryan avenue, which
crossed East Eighth street at right angles. The defendant
and the lady with him, in trying to find the house of a cer-
tain debtor, were intently examining the number on the
house they had just passed, and were giving little or no
attention to the traffic on the highway they were about to
cross. The plaintiff, being on the main-traveled road, and
heavily loaded, did not slacken his speed, although he saw
the defendant’s car approaching the intersection when 150
feet away. The plaintiff testified that he expected that the
car would slow down and let his truck pass, and therefore
did not sound his horn, and never applied his brakes. When
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plaintiff discovered that the car, which was going nearly as
fast as he was driving, was not going to stop, he tried to
turn his truck into the diteh to avoid a collision, but it was
too late, and a terrific crash oceurred, wrecking both vehicles.
The plaintiff was badly injured, had compound fracture of
the jaw, with many teeth knocked out, and his skull was
fractured and required three operations.

The defendant testified that his eyes were fastened on
the house he was passing, to get the number, and he never
Iooked to see if a ecar was coming into the intersection, and
drove into the intersection without applying his brakes.
The plaintiff’s reason for not attempting to stop his truck
was that traffic on the highway on which he was traveling,
between the city of North Platte and the packing plant and
stockyards district, had in his opinion the right of way, as
cars coming in from the side streets were in the habit of
stopping for the heavier traffic on this road, and, therefore,
while he saw the Ford approaching, and even noticed that
they were not looking where they were driving, he made no
effort to stop until the instant before the crash, when he
turned the truck towards the ditch.

In reference to these two roads, neither one is an arterial
highway. They are both graveled roads, but the defendant
had the right of way, as he was approaching from the right
side. “When two vehicles approach or enter an inter-
section at approximately the same time, the driver of the
vehicle on the left shall yield the right of way to the vehicle
on the right.” Comp. St. Supp. 1939, sec. 39-1148.

The plaintiff insists that one who has negligently placed
himself in a situation of imminent peril, and is either un-
conscious of the situation, or unable to avoid the danger, or
both, may nevertheless recover damages of the defendant
who negligently inflicts injury, if the defendant could have
avoided the injury after discovering the plaintiff’s peril,
citing 4 Blashfield, Cyclopedia of Automobile Law and
Practice, 536, and Restatement, Torts, sec. 479.

However, as the court views this case, the evidence does
not support the theory that plaintiff was unable to avoid the
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peril, for he saw defendant coming when 150 feet away, and
did nothing; nor does the evidence indicate that the defend-
ant had time to do anything after discovering plaintiff’s
peril. . ¥

Plaintiffs’ counsel also argues that this court has held
that the failure of the driver of an automobile, upon
approaching an intersection, to look in the direction from
which another automobile is approaching, where, by looking,
he could see and avoid the collision that resulted, is, under
the circumstances of this case, gross negligence as a matter
of law, citing Nelson v. Plautz, 130 Neb. 641, 265 N. W.
885, and Nielsen v. Yellow Cab & Baggage Co., 130 Neb.
457, 265 N. W. 420. Even though this is all true, it does
not relieve the plaintiff of his negligence under the facts
herein.

In Morrison v. Scotts Bluff County, 104 Neb. 254, 177
N. W. 158, this court said: “If, on the trial of an action
‘brought to recover damages for injuries to a person or to
his property caused by the negligence of another,” plaintiff
is found to be guilty of negligence directly contributing to
the injury complained of, he cannot recover, even though
defendant was negligent, unless the contributory negligence
of plaintiff was slight and the negligence of defendant was
gross in comparison therewith.” See, also, 17 Neb. Law
Bulletin, 71.

This court has held many times that, where different
minds may draw different conclusions from the evidence in
regard to negligence, the question should be submitted to
the jury, but where the evidence shows beyond reasonable
dispute that the plaintiff’s negligence is more than slight as
compared with the defendant’s negligence, then it is proper
for the trial court to instruct the jury to return a verdict
for the defendant. Sindelar v. Hord Grain Co., 116 Neb.
776, 219 N. W. 145.

The evidence in the case at bar clearly shows that the
plaintiff was guilty of more than slight negligence, which
defeats a recovery, in which case it is proper to sustain a
motion for an instructed verdict for the defendant. McDon-
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ald v. Omaha & C. B. Street R. Co., 128 Neb. 17, 257 N. W.
489,

In our opinion, the evidence offers no foundation for the
application df the doctrine of the last clear chance, urged
by plaintiffs. Diekm v. Dargaczewski, 135 Neb. 251, 280
N. W. 898.

The negligence of the plaintiff was more than slight,
and therefore, as a matter of law, the trial court was right
in not submitting the case to the jury, for under the cir-
cumstances the plaintiff is not entitled to recover in law.

AFFIRMED.

STATE, EX REL. CONSUMERS PUBLIC POWER DISTRICT, RELATOR,
V. WALTER A. BOETTCHER, RESPONDENT.
291 N. W. 709

FILED APRIL 26, 1940. No. 30886.

1. Municipal Corporations. A municipality is bound by contracts
relating to its business or proprietary interests, even though
such contracts may continue long after the officers signing them
have gone out of office.

2. A revenue bond is a negotiable obligation, payable en-
tirely from the revenues of a public utility.

3. Revenue bonds do not come within the constitutional
provisions limiting the amount of indebtedness of a city.

4, The purchase of an electric system is not entered into by
virtue of the governmental functions of a city, or under its
police power, but is entered into as a municipal business enter-
prise.

5. A city cannot contract away powers conferred upon it
by statute in the interest of the taxpayers.

6. Future city councils cannot be legally bound to a price

fixed in advance by a formula depending on amount of bonds
outstanding and allocation of earnings, when the statute leaves
the determination of the reasonableness of the price to be fixed
by agreement or condemnation proceedings at the time of the
determination by the city to buy the electric light and power
system.

Original proceeding in mandamus by the state, on the
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relation of Consumers Public Power District, against Walter
A. Boettcher. Writ denied.

C. N. McElfresh, for relator.

Munger & Rhodes, for respondent.

Clarence T. Spier, W. D. Deakins, Jr., Zelma D. Derry,
George A. Munro, Paul C. Holmberg, Harold M. Shultz,
Philip H. Robinson and H. D. Hunter, amict curi.

Heard before SiMMoNs, C. J., ROSE, EBERLY, PAIN,
CARTER, MESSMORE and JOHNSEN, JJ.

PAINE, J.

This is an original action in mandamus. The relator is
the Consumers Public Power District, of Columbus, Ne-
braska, and such relator prays that an alternative writ of
mandamus should issue, requiring its own secretary, in
accordance with a resolution duly passed, to sign, execute
and deliver a memorandum of agreement, exhibit C, dated
November 20, 1939, which is supplementary to a memou-
randum of agreement, dated September 6, 1939, marked
exhibit B, also attached to the petition, which the secretary
has duly signed. The sole question at issue is whether this
supplementary agreement, which the secretary refuses to
sign, is valid.

The relator is organized under Senate File 310, ch. 86,
Laws 1933, as amended, and found in sections 70-701 to
70-719, Comp. St. Supp. 1939, being an act relating to
irrigation, and also to the generation, distribution, trans-
mission, sale, and purchase of electric energy for lighting,
heating, power, and other purposes, and to provide for
the creation and incorporation of public power districts.

The relator, Consumers Public Power District, was or-
ganized August 5, 1939, the electors of said relator disfrict
being exactly the same as electors of the city-of Columbus.

. The application for mandamus was filed January 2,
1940, by the Consumers Public Power District against
Walter A. Boettcher, its secretary, and sets out, in brief,
the foilowing facts: That the Consumers Public Power Dis-
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trict was organized August 5, 1939, and the nature and
purpose of its business includes the leasing, purchasing, or
otherwise acquiring of the Northwestern Public Service
Company, a Declaware corporation, including generating
plant and distribution systems in the counties of Platte,
Butler, Colfax and Merrick, and the Columbus division
of the company, with all of its real and personal property;
that the boundaries of the Consumers Public Power Dis-
trict are the same as the boundaries of the city of Columbus;
on August 12, 1939, the relator entered into a lease agree-
ment with the Northwestern Public Service Company for
the lease and purchase of its Columbus division, said lease
being contained in a printed book of some 41 pages, attached
to the petition as exhibit A ; on August 21, 1939, the mayor
and council of the city of Columbus passed an ordinance
granting a franchise, in the form proposed in said agree-
ment, exhibit A, to the Northwestern Public Service Com-
pany, and on September 25, 1939, said ordinance, to run
for 25 years, was duly and regularly approved by the
electors of the city at a special election; on October 15,
1939, the relator district entered into possession and took
over the operation of all the properties of the Columbus
division of the Northwestern Public Service Company, in
accordance with the terms and provisions of the lease agree-
ment, and is now in possession and operation thereof; on
September 6, 1939, an agreement was entered into* by the
relator district and the city of Columbus with respect to
the sale of the distribution system of the Columbus division
to the city, said agreement consisting of two typewritten
pages, marked exhibit B, and attached to the application
filed herein; that on November 20, 1939, a memorandum
of agreement, exhibit C, between the relator district and
the city of Columbus was agreed upon for the purpose of
clarification of paragraph No. 2 of the agreement, ex-
hibit B, and copies of said clarification agreement and the
resolutions with reference thereto are attached to said peti-
tion as exhibits C, D and E; that the resolution adopted by
the city of Columbus, being exhibit D, provided that the
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mayor and city clerk be authorized to execute, attest and
deliver said memorandum of agreement on behalf of the
city of Columbus, but that, as it was desirable to clarify the
contract so as to show that it was the intention of the parties
that the price paid should in no wise exceed the amount
specified, a new paragraph No. 2 was substituted for the
original paragraph No. 2, which substituted paragraph
provided that, in the event the relator district should exer-
cise the right retained in the aforesaid lease to pay the
full purchase price for the property leased from the North-
western Public Service Company under said lease, and
thereby acquire full title to said property, then the city
agrees to buy from the district, and the district agrees to
sell to the city, all of said properties located within the
corporate limits of the city of Columbus, upon the follow-
ing terms and conditions: (a) Notice by city to district,
in writing, 90 days prior to date fixed in said notice for
taking title, of the city’s intention to acquire the facilities;
(b) payment by the city to the district, in cash, of an amount
which, when applied by the district to the payment of in-
debtedness incurred by the .district in the purchase of said
properties, or to the redemption of the bonds of the district
issued for the purpose of paying for said purchase price,
will reduce the unpaid portion of such indebtedness, or the
amount of such bonds then outstanding, to an amount such
that the revenues of that portion of the properties remaining
in possession of the district will be sufficient to pay the
balance due on the principal and interest on such indebt-
edness or all debt service charges on such bonds outstanding
subsequent to such redemption according to the terms cf
the bonds as the same shall fall due, and all other pledges,
liens, charges, and expenses whatsoever incurred, pay-
able from said revenues prior to the payment of said amount.
That exhibit E, attached to the petition, is the resolution
adopted by the board of directors of the relator district,
providing that the president and secretary of said district
be authorized and directed to execute and deliver said
memorandum of agreement for and on behalf of said dis-
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trict. That immediately following the execution, attesta-
tion, and delivery of said agreement by the mayor and city
clerk on behalf of said city to the relator district, the same
was presented by the relator to the president, Charles B.
Fricke, of said district for execution and delivery on behalf
of the district in accordance with the resolution, exhibit
E, whereupon the said Charles B. Fricke, president, signed
the same, and the respondent, Walter A. Boettcher, secre-
tary of said district, refused to sign the same, by reason
whereof the memorandum of agreement remains unexecuted
and undelivered by the relator district. That demand has
been made upon the respondent Boettcher to execute and
deliver the same in accordance with the resolution adopted
by the board of directors of the relator district of which
he is secretary, and that Secretary Boettcher has refused,
and continues to refuse, to execute and deliver the agree-
ment, which refusal results in prejudice to the distriet,
and in order to facilitate and expedite and make possible
the issuance and sale of the bonds of the relator district,
and thus accomplish a saving to the district of approximately
$9,000 a year in interest over a long period of years, the
relator district prays for an alternative writ of mandamus,
requiring that the respondent-secretary should sign, execute
and deliver said memorandum of agreement in accordance
with the resolution of November 20, 1939, adopted by the
relator district.

On December 28, 1939, Walter A. Boettcher, respondent,
filed a showing in this court in opposition to the proposed
mandamus writ, which sets out: (1) That the questions
involved are of great public interest, and important, and
should be speedily decided; (2) that in order to inform the
court upon the proposed issues the respondent attaches a
copy of the answer which the respondent will file if the
court takes jurisdiction of the case, wherefore the respondent
prays that, if this court takes jurisdiction, he may be per-.
mitted to file his answer and be given opportunity to be
heard by written briefs and oral argument.

The answer attached to the showing by the respondent
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admits each and all of the allegations of fact as set out in
the alternative writ and application, and for his defense
alleges that the proposed contract is ultra vires, illegal and
void as against public policy for the following reasons: (1)
That the city council and district board have attempted to
bind future councils and boards of the Consumers. Public
Power District as to the price to be paid for the distribution
system, whereas the statute of Nebraska leaves the determi-
nation of the reasonableness of the price to the board of the
power district and the city council at the time of the deter-
mination of the city to acquire the distribution system; (2)
that the price for the property to be determined under the
contract does not conform to the requirements of the statutes
that it be fair and reasonable, for no fixed price is set; (3)
that the formula agreed upon for arriving at the price is
arbitrary and capricious, and not proper in that it is not
based upon the fair value of the physical assets, but is to be
determined solely upon the amount of debt of the relator
distriet incurred for the purchase of the system, and the
amount of revenues available to the district for the retire-
ment of the debt; (4) that the provisions of the contract as
to the purchase price of power by the city of Columbus
from the relator power district after the acquisition of
the system is in restraint of trade and against public
policy; (5) that the formula contained in the contract for
arriving at the purchase price of electric energy to be pur-
chased by the city from the district is arbitrary, and not
fair and equitable, in that it is not to be determined accord-
ing to the value or cost of the production of the energy,
but solely upon the amount of the debt of the district out-
standing and the revenues available from other sources for
the retirement of the debt.

The respondent in his answer further alleges that he
would be subject to personal liability in a large and un-
known amount if he executed and delivered the proposed
contract, which is wulire wires, illegal and void as against
public policy for the reasons hereinabove set out. Where-
- fore, respondent prays that the court may deny the issuance
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of any writ of mandamus against him, and for judgment
in favor of the respondent.

It is necessary to call attention to a few points in exhibit
A, the printed lease of 41 pages, which lease recites the
property owned by the Northwestern Public Service Com-
pany ih the counties of Butler, Colfax, Merrick and Platte,
which properties are said to have an agreed value of
$1,259,000; that all of said properties are specifically
described as to real estate and personal property in exhibit
A, attached to said lease. It was provided in paragraph 4
that the lease and none of its provisions should become
effective until a new valid 25-year franchise was granted to
the Northwestern Public Service Company by the city of
Columbus in substantially the form set out; that the Central
National Bank of Columbus is appointed trustee, and may
appoint such bonded employees or agents as are satisfactory
to both parties; that the monthly income shall be disbursed
by the trusfee on the 15th of each month by paying, first,
to Guy C. Myers, $5624.58 each month for 60 months, and
to the company $7,327.47 each month for 60 months and
$7,852.05 each month thereafter for the use of the proper-
ties.

In this printed lease, exhibit A, paragraph 8 provides
that the title to everything, including additions, replace-
ments, and improvements, shall at all times remain in the
Northwestern Public Service Company unless and until the
district shall have paid in full and in cash the sum of
$1,259,000, with 5 per cent. interest, at which time the title
shall be conveyed to the district.

Paragraph 14 provides that, on the other hand, the
Consumers Public Power District holds the company harm-
less of all liability after date possession is given.

The ones who drafted this lease did not overlook the fact
that the cities have had in Nebraska the right to acquire
such electric light properties by eminent domain, and there-
fore provided in paragraph 16: “It is agreed that this lease
agreement shall not and cannot prevent condemnation pro-
ceedings of part or all of the leased properties by any of the
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villages or cities served by such properties, and that if part
or all of such properties are acquired by any of such cities
or villages by statutory condemnation proceedings, the pro-
ceeds thereof shall be paid to the company immediately, and
applied upon the payments last due under the lease. The
interest payments under the lease to be reduced in propor-
tion to the amount so paid.”

Paragraph 21 gives the district the right at any time
during the term of the lease to purchase the leased proper-
ties at a price of $1,259,000, with interest at 5 per cent.
from the date possession of the leased premises was delivered
to the district.

Paragraph 22 states that, when the full purchase price,
with interest at 5 per cent., is paid in cash, the company
agrees to sell and convey to the district, its successors or
assigns, for the sum of $10, all of the leased properties,
with improvements and additions thereto, together with a
release of the trust indenture, dated January 1, 1927, and
given to the Equitable Trust Company of New York and
another as trustees, to secure first mortgage gold bonds in
the amount of $7,758,500, which bonds are due January I,
1957.

Paragraph 39 provides that the district shall comply with
the provisions of Legislative Bill No. 168, 1939 session,
and shall annually pay out of its revenues to the state,
counties, cities, villages and school districts in which the
leased properties are located, in lieu of taxes, a sum equal to
the amount that was received during the year immediately
preceding the purchase of said property by said district.

Exhibit B, attached to said petition, is the agreement of
September 6, 1939, between the Consumers Public Power
District and the city of Columbus, and provides as follows:
That at a meeting of the mayor and council on August 21,
1939, with the officers of the district, it was agreed that,
in the event the Consumers Public Power District acquired
said properties, it would, upon the payment of the indebted-
ness of the district incurred in such purchase, transfer and
convey to the city that portion of said properties of the
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Columbus division consisting of the distribution system
within the corporate limits of the city for a consideration of
$1, and it was agreed:

“l. In the event District makes default in any of its
obligations under said lease, which is not cured within the
period specified in said lease, City, as assignee of Distriet,
shall have the concurrent right to purchase the properties
referred to in said lease in accordance with the provisions
thereof.

“2. City shall also have the right to acquire the distribu-
tion system within the corporate limits of the City of Colum-
bus at any time upon payment by it of the proportionate
unpaid balance of the purchase price of said distribution
system under said lease, in which event District shall con-
vey to City all of its right, title and interest in and to said
properties.

“3. Upon payment of the indebtedness of District in-
curred in such purchase, District shall upon affirmative
request of the Columbus City Council transfer and convey
to City that portion of said Columbus Division, consisting of
the distribution system within the corporate limits of City,
for a consideration of One Dollar ($1.00).”

Exhibit C, attached to the petition, is the vital memo-
randum of agreement between the Consumers Public Power
District and the city of Columbus to modify and clarify
paragraph 2 of the agreement hereinabove set out. It pro-
vides that, if the district buys the properties leased from the
Northwestern Public Service Company, the city of Columbus
agrees to buy from the district, and the district agrees to
sell to the city, all of the properties used in the distribution
of electric energy to consumers, both wholesale and retail,
located within the city of Columbus, upon condition that
the city shall pay to the district an amount which would
reduce the unpaid portion of the indebtédness incurred in
the purchase by the district of said properties, or the amount
of bonds then outstanding, to an amount such that the
revenues of that portion of the properties remaining in the
possession of the district would be sufficient to pay the
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balance due on such indebtedness, or all debt service
charges on the bonds outstanding as the same shall fall
due, together with all other pledges, liens, charges, and
expenses whatsoever theretofore incurred and payable from
said revenues prior to the payment of said amount.

In Drummond v. City of Columbus, 136 Neb. 87, 285 N. W.
109, it was held by this court under section 18-1601, Comp.
St. Supp. 1939, that a city election, held in Columbus to
purchase a portion of this same public utility, was void.
The ballot failed to state clearly the substance of the propo-
sition submitted to the voters, who were thereby misled as
to the material questions of fact upon which they were
voting. It now appears that there were continued negotia-
tions respecting the purchase of the Northwestern Public
Service Company’s plant in the city of Columbus, and finally
a price of $1,259,000 was agreed upon, and all of the de-
tails relating to the purchase of this private power com-
pany’s property had been worked out prior to the organiza-
tion of the Consumers Public Power District in the case at
bar.

Many questions are raised by the record set out in this
case. It may be questioned whether the present city coun-
cil has the right to bind future city councils by the agree-
ment, which can run as long as 25 years.

Could the city contract to buy this electric system when
the formula in reality fixes no definite price to be paid
and the statute requires that the price shall be fair and
reasonable? The price to be paid under the formula
depending upon the amount of bonds outstanding and the
allocation of earnings.

Can the present city council of Columbus surrender its
clear statutory power to purchase this electric system by
the exercise of its power of eminent domain and fixing its
value by a court of condemnation?

As to the first question above, the general rule seems to
be that, as to the binding effect of legal contracts extending
beyond the terms of officers acting for the municipality,
there exists a clear distinction between governmental and
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business or proprietary powers. With respect to the former,
their exercise is so limited that no action taken by the
governmental body is binding upon its successors, whereas
the latter is not subject to such limitation, and may be ex-
ercised in a way that will be binding upon the municipality
after the board exercising the power shall have ceased to
exist. 8 McQuillin, Municipal Corporations (2d ed.) 952,
sec. 1356.

“If the contract in question is valid, it constitutes a bar-
gaining away of a right given to the city, to be constantly
exercised for the welfare of the city. It is difficult to see
what changes the future may demand and require.” Con-
nersville Hydraulic Co. v. City of Connersville, 95 Ind.
App. 234, 173 N. E. 641.

It has been very evident that cities have been greatly
handicapped by limitations upon the power to borrow,
imposed by constitutional and statutory provisions. which
have proved to be serious obstacles in securing the share of
millions of dollars being expended by the federal govern-
ment. An effective method of avoiding constitutional limi-
tations has been the revenue bond, which is a negotiable
obligation, payable entirely from revenues of a public utility
constructed with the proceeds. Courts have held that a
revenue bond does not come within constitutional pro-
visions limiting the amount of indebtedness. 10 So. Cai.
Law Review, 333 (March, 1937) ; 22 Cornell Law Quarterly,
64 (Dec. 1936).

The most comprehensive discussion of revenue bond
financing which has come to our attention is that written
by E. H. Foley, Jr., general counsel of the Federal Emer-
gency Administration, and found in 35 Mich. Law Review,
1-43.

England and Scotland used revenue bonds for public
financing much earlier than did the United States. The
Leith Dock Commission, Clyde Navigation Trust, Dundee
Harbor Commission, and Glasgow Harbor Commission all
issued revenue bonds as early as 1817. 12 Ind. Law
Journal, 266 (April, 1937).
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Perhaps the first decision upon ‘the validity of revenue
obligations in the United States was by the supreme court
of Washington in 1895, in the case of Winston v. City of
Spokane, 12 Wash. 524, 41 Pac. 888. The bonds were to be
paid out of 60 per cent. of the receipts of the waterworks
system, and the court held the obligations were not debts
of the municipality.

When municipal revenue bonds are issued, provisions of
the Constitution and statutory law in force when they are
issued become part of the bondholders’ contract in all
respects, in the same manner as the statutory law becomes
a part of the contract evidenced by a municipal tax obliga-
tion. Brewer v. City of Point Pleasant, 114 W. Va. 572,
172 8. E. 717.

The law in reference to a city acquiring an electric light
and power plant is found in sections 19-701 to 19-707,
Comp. St. 1929. It provides briefly that, whenever the
electors of a city vote to acquire an electric system located
within said city, or partly within and partly without, even
though its franchise may not have expired, the city shall
have the power and authority, by an exercise of the power
of eminent domain, to appropriate and acquire, for public
use of such city, such electric system. If 60 per cent. of
the votes cast at the special election are in favor of the
purchase thereof, the city council shall certify such result
immediately to the supreme court, which court shall within
30 days appoint three district judges of the state to con-
stitute a court of condemnation, and such court shall find
the value of the system by taking evidence of witnesses,
and has the power to require the production of all books and
papers and everything deemed necessary for a full inves-
tigation and ascertainment of the value of said system.
Upon the fixing of the value of such system by said court
of condemnation, appeals may be taken, and upon final
judgment being pronounced said city shall have the power
to issue and sell bonds to pay the amount of the value and
judgment without a vote of the people.

There can be no question but that the legislature antici-
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pated over 20 years ago that the electors of a city might
vote to acquire an electric system, and definitely prescribed
in our statute, in the sections just summarized, a method
by which it could be accomplished.

This law, which has been in effect since 1919, provides
that a city of the first or second class may acquire private
property for public utilities by eminent domain and a court
of condemnation, as set out in sections 19-701 to 19-707,
Comp. St. 1929, and we are now faced with the recent law
enacted in 1933, and amended in 1937 and 1939, which
provides that a public power district may be organized in
a municipality according to the plan followed in the or-
ganization of the Consumers Public Power District of the
city of Columbus, and that such public power district may
purchase private corporations engaged in public utility
business, and may finance such purchase by the issuance of
revenue bonds, hypothecating its revenue, incomes, receipts
or profits to pay either the federal government or others
to whom it owes for the purchase of such systems, and in
this section 70-712, Comp. St. Supp. 1939, a complete and
detailed plan has been set out by our legislature, whereby
such public power district may sell to any city any electric
systems which it has so purchased when and if the board of
directors of such public power district and the city shall
agree upon such terms as each may deem fair and reason-
~able. Such section further provides that, if the public
" power district and the city fail to agree, the city shall pur-
chase from the public power district through the provision
for acquiring the same through eminent domain.

We are, therefore, faced with the fact that the legislature
in 1933 provided an alternative method to be used only in
case a city desired to purchase a public utility system of a
public power district, in which case alone the terms of such
purchase could be arrived at by the agreement of the par-
ties. There is no indication that the latter statute repealed
the former by implication, but there is clear evidence
that the subsequent legislation is not inconsistent with the
former, because, in case of a failure to agree upon the
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terms of purchase, the law of 1933 directs that the purchase
shall then be made through the power of eminent domain
possessed by the city in such cases.

We reach the conclusion that there is no conflict between
the two statutes, but the last one gives the right to a city,
when buying a system from a public power district, to
reach the terms of the sale by agreement, and not by con-
demnation, and if this should be considered as a conflict
between the two methods provided by these laws the earlier
enactment must give way to that extent to the later, but in
this case it is better to take the position that the later act
is simply cumulative, and gives a new method for doing the
same thing. 1 Lewis’ Sutherland, Statutory Construction
(2d ed.) 461, sec. 247, and 540, sec. 280.

In the brief of the respondent it is insisted that Grantham
v. City of Chadron, 20 Fed. (2d) 40, is directly in point,
and adds: “A careful search of the authorities has failed
to disclose any other case where the facts are close to the
case at bar and where the same question of law was directly
involved, and relator cites none in its brief. It is there-
fore contended that the above cited case is entitled to great
respect and persuasive force as an authority which might
be followed by this court in this case upon the fundamental
question of whether the statutory right to condemn at fair
and reasonable value can be contracted away for all future
time either by providing a fixed price which is mandatory
or by making a formula which will do the same thing or at
least is not based on the then fair and reasonable value
standard.”

We will, therefore, examine with care this Grantham
case. It was decided by the circuit court of appeals of
the eighth circuit in 1927. It was appealed from the United
States district court of Nebraska, J. W. Woodrough, judge.
The city of Chadron, Nebraska, proceeded by regular
ordinance to make appropriations for a right of way for a
pipe line for a water system under the law now known as
sections 16-601 and 16-602, Comp. St. 1929. In the con-
demnation proceedings the appraisers awarded $600 as the
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damages for the right of way. An appeal was taken to
the district court of the United States, and appellants filed
a petition, setting up a conveyance by them to the city of
Chadron of the right of way under a contract between
them and the city for the submission to arbitraters, con-
taining an award of $5,000 for the right of way over the
premises, and alleged the invalidity of the condemnation
proceedings, and asked specific performance of $5,000 under
the agreement with the city. The answer of the city
alleged that the contracts were executed by the city without
due authority, and that the award was void and unen-
forceable, and that the same was obtained by fraud. The
special master entered a finding that the contract upon
which the appellants relied was never officially approved
by the city of Chadron, and recommended a dismissal of
the petition for want of equity. The report of the master
was approved by the district court, and upon appeal this
judgment was reversed by the circuit court of appeals for
this district, with directions to remand the case to the dis-
trict court for Dawes county. The circuit court of appeals
held that the city, in obtaining the right of way for a pipe
line by condemnation, was exercising a right conferred upon
it by statute as a police power, and that the effect thereof
was a repudiation of the alleged contract of arbitration, and
that a repudiation of a contract was not an impairment of
the contract under the Constitution of the United States.

It is our understanding that all the authorities agree with
this Grantham decision that municipal and water supply
systems, being entirely in the interest of public health and
safety, are handled by the city under its police power. 11
Am. Jur. 1020, sec. 271. But, on the contrary, it is held
that the purchase of an electric light and power system is
not entered into by virtue of the governmental functions
of the city, or under its police power, but is entered into as
an ordinary business enterprise. This court has recently
held in City of Curtis v. Maywood Light Co., 137 Neb. 119,
288 N. W. 503, that the business of operating a municipal
light plant is wholly outside the governmental powers and
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functions of such city, and is bound by all the rules of law
and procedure applicable to any other private corporation
engaged.in a like enterprise.

The case of City of Omaha v. Omaha Water Co., 218 U. S.
180, 80 S. Ct. 615, is in point in the discussion of the proper
elements to consider in arriving at the price to be paid.
The ordinance of 1880, giving the privately owned water
company a franchise, provided that the city might buy it at
any time after the expiration of 20 years at an appraised
valuation ascertained by three engineers, the majority of
whom fixed the value of the system at $6,263,295.49. Justice
Lurton said: “There is not the slightest evidence in the
record of partiality, bad motive or misconduct affecting the
action of the board. Its members appear to have been
gentlemen of high character professionally and otherwise.
* % # Tn the absence of any evidence of actual bad faith
we do not hesitate about agreeing with the circuit court of
appeals in the conclusion that there was no such mis-
conduct as to vitiate the valuation.” It was held that the
legislature may authorize a city to purchase a water system
to extend beyond the limits of the city, and to supply water
to adjacent sections. A transaction of great magnitude will
not be defeated because of minor obstacles.

Cities of the first and second class have the power, after
an affirmative vote of their electors, to acquire electric light
and power plants located in or partly within their corporate
limits by eminent domain. Comp. St. 1929, sec. 19-701.
Under this act, the municipality was required to pay the
amount found due by the condemnation court.

Under section 18-1601, Comp. St. Supp. 1939, a city
may purchase electric light systems when authorized by a
vote of the electors, and pay for the same only by revenue
bonds payable out of the earnings of the plant.

In the case at bar, the Consumers Public Power District
was created by virtue of Senate File 310, Laws 1933, as
later amended, and found as sections 70-701 to 70-719,
Comp. St. Supp. 1939, which law permits a city to buy an
electric system from a public power district, at a price to
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be fixed by agreement, or, if they fail to agree, the price to
be fixed by eminent domain, and to pay for the same by
giving revenue debentures, notes, warrants, or other evi-
dences of indebtedness payable solely from the revenues, in-
come, receipts, and profits from the operation of the plant.

The crux of the case at bar is found in the single-page
memorandum of agreement, attached to the petition as
exhibit C, which memorandum the secretary of the power
district refuses to sign, and the purpose of this action
being to compel him to sign it, we will examine it with some
care. This agreement, exhibit C, instead of giving the
city an option to purchase from the power district, provides
that, in the event the district buys and pays the full pur-
chase price to the Northwestern Public Service Company,
then the city agrees to buy from the district that part of
the distribution system located within the corporate limits
of Columbus by giving notice 90 days prior to the time of
taking over the title, and, further, by the city paying lo
the district in cash an amount which, if applied by the
district in the payment of its indebtedness to the North-
western Public Service Company, will reduce the unpaid
portion of such indebtedness, or the amount of such bonds
then outstanding, to an amount such that the revenues of
that portion of the properties outside of the city of Colum-
bus will be sufficient to pay the balance due for principal
and interest on such indebtedness or all debt service
charges on such bonds outstanding according to their terms
as the same shall fall due, and all other pledges, liens,
charges, and expenses whatsoever theretofore incurred
and payable from said revenues prior to the payment of
said amount.

It will be seen by a careful examination that this supple-
mental memorandum of agreement, exhibit C, changes
entirely the simple procedure by which the Consumers
Public Power District purchases the property in the
Columbus division from the Northwestern Public Service
Company, and pays for the same by revenue bonds, which
are a first lien upon the income of the utility, and when
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such utility is paid for to give it to the city of Columbus
as a going concern for one dollar, and by this exhibit C 1t
appears that the city of Columbus is bound to take over
as assignee the properties lying within the city of Colum-
bus in case the Consumers Public Power District defaults
in its payments, and the city in that case agrees to pay all
of the items which have hereinbefore been set out.

According to the agreement, the city of Columbus does
not agree to buy the property at some time in the future,
at a fair and reasonable price to be determined by a court
of condemnation at that time, nor does the city agree that,
when it does take over the plant now being operated by the
power district, it will pay for the same only by revenue
bonds issued against the earnings thereof, as provided in
section 70-712, Comp. St. Supp. 1939, but, on the other
hand, exhibit C obligates the city to pay an amount to be
computed at the time the city takes it over, under the
terms of a very intricate and complicated formula.

The purpose of this formula appears to the court to
bind the city to make full and complete payment according
to the terms of the lease-purchase agreement between the
Northwestern Public Service Company and the public
power district, not out of income of the plant and liquida-
tion of revenue bonds, but to pay everything then due
according to the original contract.

By this purchase, under such an involved formula, it
appears that the court is called upon to approve and con-
firm a plan by which the city of Columbus guarantees the
purchase price, not out of revenues of the plant, but by
an obligation which courts might enforce the city to pay
by judgment levies to be paid by the taxpayers. In our
opinion, if this is the purpose and effect of the formula,
as we believe it is, it is invalid and void.

WRIT DENIED.

SIMMONS, C. J., and CARTER, J., concur in the result.

JOHNSEN, J., dissenting.

Under section 70-712, Comp. St. Supp. 1939, a city has
the right to purchase, and a public power district is re-
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quired to sell, any “electric distribution system, situated
within or partly within such city or village, but not within
the corporate limits of any other city or village.” If the
city and public power district are unable to agree upon a
price and terms, the city may resort to condemnation pro-
ceedings under the general statute.

So far as the facts in this case are concerned, it is un-
necessary to decide whether the purchase must be a present
one, or whether an agreement may validly be made to pur-
chase at some future time, definite or indefinite. No such
situation is here involved. The city did not enter into a
contract to purchase; all that the contract and modification
agreement did was to give it an option or right to pur-
chase in a particular manner and on a particular basis. It
was not obligated to take over the distribution system on
this basis, since it was not required to exercise its option.
Its option right could obviously not be a purchase, if it was
never exercised. So long as it was not a purchase, the
city had the right at any time to enter into further negotia-
tions on any other basis, and, if it failed to agree with
the district on price and terms, to resort to condemnation.

The majority opinion is predicated upon the view that the
contract and modification agreement did not constitute a
mere option. On that point, however, I cannot see how
there can be any sound disagreement. The brief- of
respondent and that filed by various city attorneys as
amici curie recognize it as such. While the modification
agreement recites that the city hereby agrees to buy from
the district, and the district hereby agrees to sell to the
city, it provides further that such agreement is subject to
and upon the condition that the city must give 90 days’
notice to the district of its intention to acquire the facili-
ties. In addition, the modification agreement leaves in
full force the third paragraph of the original agreement,
which provides: “Upon payment of the indebtedness of
District incurred in such purchase, District shall upon
affirmative request of the Columbus City Council transfer
and convey to City that portion of Columbus Division,
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consisting of the distribution system within the corporate
limits of City, for a consideration of One Dollar ($1.00).”
Thus, the purpose and legal effect of the entire agreement
are that the city agrees that, if it elects to exercise its
option, it will do so by giving 90 days’ notice and will then
_take the property over on the basis provided in the contract.
If it does not choose to exercise its option, it may simply
wait until the district has entirely paid for the property
and then demand a conveyance of the facilities within its
corporate limits on payment of the sum of one dollar.
It is still free to ignore its option and attempt to enter
into further negotiations with the district, and, until it has
made a definite purchase, it is not precluded from exer-
cising its power of condemnation. »

The result of this view is to preserve to the city what-
ever benefits may exist in its favor under the option agree-
ment and to have future city authorities free to exercise
it, if they determine, on the basis of the price formula,
before the option is exercised, that it is to the advantage of
the city at any time to do so.

This is where the agreement of the parties leaves them,
whether it accomplishes what they had in mind or not. The
city is entitled to have saved to it whatever advantage
there is in the contract, and the objections made by
respondent are not valid against such an analysis. In this
situation, and without consideration of the propriety of the
form of the remedy, as to which no question is raised, a
writ of mandamus should be granted.

JOHN WENTINK, APPELLANT, V. RUTH FARNHAM TRAP-
HAGEN, TRUSTEE, ET AL., APPELLEES.
291 N. W. 884

FiLEp MAY 3, 1940. No. 30756.

1. Negligence. One who voluntarily walks about in total darkness
in a strange place must of necessity know that he' faces the
danger of obstructions, pitfalls, accident, and injury.

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































