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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
SEPTEMBER TERM, 1939

MELVIN DOBESH, APPELLEE, V. ASSOCIATED ASPHALT CON-
TRACTORS, INC., ET AL.: VILLAGE OF ANSLEY ET AL., APPEL-
LANTS.

288 N. W. 32

FILEp OcTOBER 20, 1939. No. 30741.

Appeal. “The supreme court has no power to exercise appellate
jurisdiction in proceedings to review the judgments of the
district court, unless a transcript is filed with the clerk of
this court within the time prescribed by law for taking appeals
State v. Amsberry, 104 Neb. 279, 178 N. W. 822.

APPEAL from the district court for Custer county : BRUNO
O. HOSTETLER, JUDGE. Appeal dismissed.

Chambers, Holland & Locke and Evans & Lee, for appel-
lants.

Allan F. Black and Perry, Van Pelt & Marti, contra.

Heard before SIMMONS, C. J., EBERLY PAINE, CARTER,
MESSMORE and JOHNSEN, JJ.

PER CURIAM.

This is a compensation case. It arises out of an injury
sustained by plaintiff on June 16, 1937, in an accident
which arose out of and in the course of his then employ-
ment. In the hearing or rehearing in the compensation
court, he received an award of compensation against the

(1)
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defendants Associated Asphalt Contractors, Incorporated,
the Village of Ansley, Custer county, Nebraska, and the
Travelers Insurance Company, a corporation, from which
the defendants above named prosecuted an appeal to the
district court for Custer county. From a judgment of af-
firmance as to defendants Associated Asphalt Contractors,
Incorporated, the Village of Ansley, Nebraska, and the
Travelers Insurance Company, a corporation, made and
entered in the district court for Custer county on May 8,
1939, jointly and severally against the defendants last
named, the defendants Village of Ansley, Nebraska, and
the Travelers Insurance Company now appeal to this court.

The controlling statute governing the procedure on ap-
peals to the supreme court in compensation cases is in-
cluded in section 48-174, Comp. St. Supp. 1937, viz.:

“Any appeal from the judgment of the district court
shall be prosecuted in accordance with the general laws of
the state regulating appeals in actions at law except that
such appeal shall be perfected within thirty days from the
entry of judgment by the district court and the cause shall
be advanced for argument before the supreme court within
thirty days from the filing of said appeal, and the supreme
court shall render its judgment and write an opinion in
such cases within thirty days after submission ; Provided,
that a judgment, order, or award of the district court may
be modified or set aside only upon the following grounds:
(1) That the court acted without or in excess of its powers.
(2) That the judgment, order or award was procured by
fraud. (3) That the findings of fact are not conclusively
supported by the evidence as disclosed by the record, and
if so found, the cause shall be considered de novo upon the
record. (4) That the findings of fact by the court do not -
support the order or award.”

“The general laws of the state regulating appeals,” em-
ployed in the statute quoted, by necessary implication adopt
the language of section 20-1912, Comp. St. 1929, reducing,
however, the time of perfecting such appeal by filing the
transcript certified to by the clerk in this court from “with-
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in three months” to “within thirty days” from the entry of
the judgment in the district court.

The condition of the record presented on this appeal
challenges our attention to certain defects which we will
now consider.

We are committed to the view, viz.: “The supreme court
has no power to exercise appellate jurisdiction in proceed-
ings to review the judgments of the district court, unless a
transeript is filed with the clerk of this court within the
time prescribed by law for taking appeals.” State v. Ams-
berry, 104 Neb. 279, 178 N. W. 822. See, also, State v.
Amsberry, 104 Neb. 769, 178 N. W. 828.

One of the essential requirements for perfecting an ap-
peal, as stated by this court, is: “In order to affect an ap-
peal from the district to the supreme court, it is necessary
to file with the clerk of this court, within the time prescribed
by statute, a transcript of the proceedings, authenticated
by the certificate of the clerk of the district court. Such re-
quirement is jurisdictional, and the stipulation of the par-
ties or their attorneys stating that the transeript contains
all the proceedings will not supply the omission of the cer-
tificate of the clerk of the trial court.” Mc¢Donald v. Grabow,
46 Neb. 406, 64 N. W. 1093. See, also, Fromholz v. Mc-
Gahey, 85 Neb.-205, 122 N. W. 879.

In the instant case there is a clerk’s certificate to the
transcript. It is in the following form:

“The state of Nebraska
Custer County

“1, H. J. Copsey, Clerk of the District Court, Twelfth
Judicial District of Nebraska, within and for the County of
Custer, do hereby certify that the within and aforegoing is
a true and correct copy of e
................................................ in a cause in said Court wherein
Melvin Dobesh, a minor et al., is plaintiff, and Associated
Asphalt Contractors, Inc., et al., are defendants, as the
same appears in the files and upon the records of said Court
now in my charge as Clerk aforesaid.



4 NEBRASKA REPORTS [VoL. 137
Dobesh v. Associated Asphalt Contractors

“In testimony whereof, I have hereunto set my hand
officially and affixed seal of said Court at Broken Bow,
Custer County, Nebraska, this 9th day of June, 193..._...
“(Seal) H. J. Copsey, Clerk. By................. Deputy.”

This is manifestly incomplete. Is it sufficient? Waiving
this question for the present, and, for the purpose of the
decision only, treating it as sufficient, and as conferring
absolute verity on the record to which it is attached, we
note that the judgment appealed from, as set forth in the
journal entry, was made and entered on the 8th day of
May, 1939. This is followed by a motion for a new trial
which the record recites was filed on the 15th day of May,
1939. If a motion for a new trial is necessary, it is obvious
in this case that it was filed out of time, and is wholly null
and void for every possible purpose. Comp. St. 1929, sec.
20-1143.

“A motion for a new trial, to be of any avail, must be
filed at the term of court the verdict or decision is entered,
and, except for newly-discovered evidence, within three days
after the rendition of such verdict or decision. '

“The delay of the clerk of the court in spreading the
verdict or decision on the court journal will not have the
effect to extend the time within which to file a motion for
a new trial.” Nebraska Nat. Bank v. Pennock, 59 Neb. 61,
80 N. W. 255,

See, also, Hoover v. State, 126 Neb. 277, 253 N. W. 359;
Heeter v. Nist, 134 Neb. 209, 278 N. W. 271 ; Weber v, Allen,
121 Neb. 833, 238 N. W. 740; Young v. Estate of Young,
103 Neb. 418, 172 N. W. 49,

We note that the journal entry of May 8, 1939, contains
the following, viz.: “Said cause came on further to be heard
upon the motion of the Village of Ansley and the Travelers
Insurance Company for a new trial and on consideration
thereof and the court being fully advised in the premises,
said motion for new trial is taken under advisement, on
this 8 day of May, 1939.”

However, the transcript discloses that the written mo-
tion for a new trial had not been filed when this order
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taking the same under advisement was entered. Oral mo-
tions for new trial are unavailing for every purpose.

“A court has no authority to rule on a motion for a new
trial which has not been filed and is not before it, in antici-
pation that such motion may be subsequently filed.

“A motion for a new trial, filed out of time and not com-
ing within any of the exceptions of the statute, is of no
avail for the purposes of a review of errors in this court.”
Carmack v. Erdenberger, 77 Neb. 592, 110 N. W. 315.

See, also, In re Estate of Swan, 82 Neb. 742, 113 N. W.
478.

It is obvious, therefore, that we must wholly disregard
the motion for a new trial filed on May 15, 1939, as well as
the ruling thereon, both as to challenging the attention of
this court to errors occurring at the trial and as to fixing the
time for perfecting the appeal.

Now, the judgment was rendered on May 8, 1939. There
is no evidence that it was actually journalized at a later
date. The transcript was not filed in this court until June
12, 1939. This was not within the thirty days prescribed
by the workmen’s compensation act. It is noted that the
preecipe in this case filed by appellants recites that the
appeal is ‘“from a judgment rendered on the 11th day of
May, 1939.” This statement finds no support in the record.
But, if it were true, Saturday the 10th day of June, 1939,
would be the last day on ‘which the appeal could have been
filed in this court. In re Estate of Getchell, 98 Neb. 788,
154 N. W. 537 ; Frazier v. Alezander, 111 Neb. 294, 196 N.
W. 322. '

It follows, therefore, that the transeript on appeal hav-
ing been filed out of time, this court has no jurisdiction to
review the judgment appealed from, and such appeal is
accordingly dismissed.

APPEAL DISMISSED.
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MARLINE JoY MEYER, APPELLANT, V. NIELSEN CHEVROLET
COMPANY, APPELLEE,
287 N. W. 849

FiLep OcroBer 20, 1939. No. 30713.

Workmen’s Compensation: DEPENDENTS. This is a case under the
workmen’s compensation act involving the question of whether
or not the plaintiff is entitled to compensation as a dependent
child. The facts of the case are reviewed, and the holding
of this court in the case of Palmer v. Hamer, 133 Neb. 362,
275 N. W. 322, is adhered to and applied.

APPEAL from the district court for Platte county: Louis
LIGHTNER, JUDGE. Affirmed.

Joseph L. Jiranek and George S. Reeder, for appellant.
Frederick M. Deutsch, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, CARTER,
MESSMORE and JOHNSEN, JJ.

SIMMONS, C. J.

This is a workmen’s compensation case involving the
question of whether or not the plaintiff is entitled to com-
pensation as the dependent child of Melvin E. Meyer.

That Meyer died from injuries arising out of and in
the course of his employment with the defendant as an
automobile salesman is not in dispute here. The matter was
heard before a single judge of the compensation court,
next on rehearing, before the compensation court with three
judges sitting, and on appeal, by the district court. Com-
pensation has been denied the plaintiff by each of said
courts. Plaintiff appeals from that decision.

Plaintiff was born February 3, 1936, the daughter of
Arline Lentz. The mother and Melvin E. Meyer, the de-
ceased, were married April 2, 1936. Prior to the marriage,
plaintiff and her mother were living with Effie M. Lentz,
mother of Arline. After the marriage, Meyer went to live
with his wife, the plaintiff, and the grandmother at the
grandmother’s home. On June 6, 1936, Arline brought suit
for divorce, and thereafter Melvin and Arline did not live
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together. However, Meyer did continue to board and room
at the grandmother’s home until about July 1. Arline
Meyer in the divorce petition alleged:

“That the defendant, regardless of his marital duties
and obligations as a husband, ever since said marriage,
without any just cause or provocation whatsoever on the
part of the plaintiff, although he was and is of sufficient
ability so to do, has grossly, wantonly and cruelly failed,
neglected and refused to support and maintain plaintiff and
their minor child with necessaries of life; that the defend-
ant, without any just cause or provocation whatever, on
the part of the plaintiff, has been guilty of such conduct
which in law amounts to extreme cruelty toward the plain-
tiff and has on several occasions struck and beat plaintiff
violently.”

The divorce action was not contested. The divorce was
granted September 5, 1936. The material part of the de-
cree provided that “the exclusive care, custody, eontrol and
education of their minor child, Marline Joy Meyer, be, and
she hereby is, awarded to the plaintiff; that the plaintiff
have and recover judgment against the defendant, in the
sum of $30 for unpaid temporary alimony for the main-
tenance and support of said minor child and $25 for unpaid
suit money and attorney fee; that the defendant pay to the
Clerk of the District Court of Platte County, Nebraska,
the sum of $15 per month permanent alimony for the
maintenance and support of said minor child aforesaid,
commencing on the 5th day of September, 1936, and month-
ly thereafter until further order of this court.”

After the divorce, Arline and plaintiff continued to live
at the grandmother’s home. On March 14, 1937, Arline
Meyer remarried and her second husband came to live with
her at the grandmother’s home. They were living there
when the evidence was taken herein. So, at all times, ma-
terial here, the physical place of abode of the plaintiff and
her mother has been at the home of the grandmother.

Prior to the marriage, Melvin contributed nothing to the
support of the plaintiff and her mother. After the mar-
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riage, and while living at the grandmother’s home, he paid
grocery bills amounting to about $20 a month, a sum not
equivalent to the value of his board and room. Plaintiff
was a bottle baby. The testimony is specific that Melvin
did not pay for the milk which the plaintiff required. From
June to September he contributed nothing to the family in
any way. Pursuant to the decree, in September, 1936, he
made one payment of $15, and thereafter made no pay-
ments or contributions to the support of the plaintiff. Plain-
tiff’'s mother was unemployed. The grandmother contrib-
uted to their support. After the second marriage, the new
husband contributed his limited earnings to their support.

Plaintiff’s mother testified that the deceased wanted to
have plaintiff supported; that he said “he could afford to
pay $15 a month;” that after the payment of the $15 into
court, he said “he wasn’t earning enough to support him-
self properly and could not give any to the baby.” Court
process was not issued to compel payment pursuant to the
divorce decree.

The deceased worked for the defendant as a salesman on
commission for seventeen weeks preceding his death. He
earned $170.68 in commissions during that time. His earn-
ings otherwise are not shown with the exception of the
statement of Arline that at the time he was living with the
grandmother his earnings approximated $65 a month.
After the divorce decree, Melvin went “out west,” where
it appeared he had some employment. He returned about
January 1, 1937.

Plaintiff’s mother testified that the deceased asked her
to marry him and give the plaintiff his name; that he ad-
mitted the paternity of the plaintiff and called her his
daughter in conversation with relatives and others. It does
not appear that there was a written acknowledgment of
the paternity. The grandmother testified that Melvin
thought “a lot” of the plaintiff. However, after the divorce
was granted, he did not have plaintiff in his custody and
never called to see her or gave her anything. While he was
absent from Columbus for several months after the di-
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vorce, he did not communicate with plaintiff’s mother or
grandmother, and they knew only approximately when he
went away and when he returned.

Claimants have only the rights created by the compen-
sation law. The legislature has the power to say who shall
receive compensation and in what amounts.

Courts do not have the power to extend the benefits of
the act beyond the limits fixed by the legislature no matter
how unjust the statute may appear to operate in particular
cases. The purpose of the act is to compensate an employee
for the loss of his earning power, and in case of the death
of the employee, to compensate his dependents for the loss
of support which they have been receiving and which, but
for the injury to the employee, they had a reasonable right
to expect would probably continue. In case of death, the
payment of compensation is not made for the purpose of
enriching the estate of the deceased, nor does it go to his
heirs under the laws of descent.

The amount of compensation to be paid bears direct re-
lation to the loss of earnings and to the deprivation of sup-
port flowing from wages theretofore received by the em-
ployee. In case of the death of an employee, the compensa-
tion to be paid to those partially dependent upon his earn-
ings for support is further based upon the proportion that
the amount contributed by the deceased to his partial de-
pendents bears to the total wages received by the deceased.

Section 48-124, Comp. St. 1929, provides: “The follow-
ing persons shall be conclusively presumed to be wholly de-
pendent for support upon a deceased employee: (a). A wife
upon a husband with whom she is living at the time of his
death; (b). Husband upon a wife with whom he is living
at the time of her death; (c). Child or children under the
.age of eighteen years * * * upon the parent with whom he
is or they are living at the time of death of such parent,
there being no surviving parent. * * * (d). * * * The terms
schild’ and ‘children’ shall include step-children and adopted
children if members of the deceased’s household at the
time of his death, and shall include posthumous children.
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* * * (e). In all other cases, questions of dependency, in
whole of (or) in part, shall be determined in accordance
with the fact, as the fact may be at the time of the injury;
* % * (f). No person shall be considered a dependent, unless
he or she be a member of the family of the deceased em-
ployee, or bears to him the relation of widow or widower,
or lineal descendant, or ancestor, or brother, or sister.
(g). Questions as to who constitute dependents and the ex-
tent of their dependency shall be determined as of the date
of the accident to the employee.”

This section of the statute divides dependents covered by
the act into two groups: First, those who are conclusively
presumed to be dependent; and, second, those who are de-
pendent in fact.

In the first classification, dependency is conclusively pre-
sumed as a matter of law; in the second group, dependency
must be proved.

Plaintiff, contending that she is conclusively presumed
to be a dependent within subdivision (c¢) relies on the
proposition that as a matter of law she was “living” with
her father at the time of his death, and cites Harrison v.
Cargill Commission Co., 126 Neb. 185, 252 N. W. 899. Plain-
tiff further contends that the clause “there being no surviv-
ing parent” must be construed to mean no surviving parent
capable of receiving compensation. The latter proposition
we need not decide.

Harrison v. Cargill Commission Co., supra, was a case
where a woman was confined to a hospital for the insane.
Her husband was killed. The widow was held to be “living”’
with her husband at the time of the accident. The case
clearly turned upon the proposition that there had been no
change in the legal status of the parties. There was no
estrangement or divorce or purpose to separate, or agree-
ment to live apart, or wrong-doing or violation of the mari-
tal relations or duties. The wife, had she been restored to
mental competency, would have returned to her place of
abode with the husband. This court there specifically said
(quoting from Northwestern Iron Co. v. Industrial Commis-
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sion, 154 Wis. 97, 142 N. W. 271) : “The ‘living together’
contemplated by the statute, we think, was intended to
cover cases where no break in the marriage relation existed,
and therefore physical dwelling together is not necessary, in
order to bring the parties within the words ‘living to-
gether.” There must be a legal separation or an actual
separation in the nature of an estrangement, else there is a
‘living together’ within the meaning of the statute.” The
distinctions are clear between the Harrison case and the in-
stant case. It would do great violence to the English lan-
guage and to the plain meaning of the statute to hold that
the plaintiff, under the facts of this case, was, as a matter
of fact or law, living with the deceased at the time of his
death.

Plaintiff contends that in any event she is entitled to
compensation under subdivision (e) ; that she was by virtue
of the divorce decree legally dependent upon the deceased,
and that that is sufficient.

It is the loss of the support, the loss of the financial con-
tributions of the employee, which determines the right of
the dependent to compensation—not the mere existence of
some legal right to support. That the statute means that
there must be proof of dependency in fact and not mere
legal dependency is established by section 48-122, Comp.
St. Supp. 1937, which provides: “(2) If at the time of
the accident which resulted in his death the deceased em-
ployee leaves no persons wholly dependent, but leaves per-
sons partially dependent upon his earnings for support,
compensation shall be paid on account of the benefits pro-
vided in subdivision 1 of this section for persons wholly
dependent, in the proportion that the average amount regu-
larly contributed by the deceased from his wages for a
reasonable time immediately prior to the accident, to such
persons who were partially dependent, bears to the total
wages of the deceased during the time.”

If we were to assume in this case that legal dependency
were sufficient and if we found that the dependency of the
plaintiff was partial, then upon what basis could the com-
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pensation be figured? The deceased had contributed nothing
to the support of the plaintiff from his wages for a reason-
able time immediately prior to the accident. There is no
contribution upon which compensation could be figured.
That provision establishes the fact that the legislature con-
templated that dependency under subdivision (e) meant
actual and not a naked legal dependency.

It clearly appears that in the instant case the plaintiff’s
mother did not rely for the plaintiff’s support upon the pay-
ment of the amount awarded in the divorce decree; that
the deceased had made no contributions to the support of
the plaintiff from his earnings for a reasonable time im-
mediately prior to the accident; that he did not intend to
make contributions from his earnings to the support of the
plaintiff ; and that the death of Meyer did not deprive the
plaintiff of any support that she had been receiving or had
any reasonable expectancy of receiving.

The courts below decided the case upon the authority of
Palmer v. Hamer, 133 Neb. 362, 275 N. W. 322. Plaintiff
vigorously assails the rule there announced. This court
there held that legal dependency was insufficient, under our
statute, to support a claim for compensation, and where
children are living with a stepfather, in order to establish
dependency of the children upon the father, that actual
support by the father must be shown.

We have reexamined the rule there announced and ad-
here thereto. It is fully supported by an analysis of the
statute and by the authorities. See 71 C. J. 250, 527, 529,
531; Utah Fuel Co. v. Industrial Commission, 80 Utah, 301,
15 Pac. (2d) 297, 86 A. L. R. 858; Weliska's Case, 125 Me.
147, 131 Atl. 860; Roberts v. Whaley, 192 Mich. 133, 158
N. W. 209; Ocean Accident & Guarantee Corporation v. In-
dustrial Commission, 32 Ariz. 54, 255 Pac. 598; Sweet v.
Sherwood Ice Co., 40 R. 1. 203, 100 Atl. 316; Glaze v. Hart,
225 Mo. App. 1205, 36 S. W. (2d) 684 ; Franklin Fluorspar
Co. v. Bell, 247 Ky. 507, 57 S. W. (2d) 481; Lloyd-McAlpine
Logging Co. v. Industrial Commission, 188 Wis. 642, 206
N. W.914; Ahmed’s Case, 278 Mass. 180, 179 N. E. 684, 79
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A. L. R. 669; Gossen v. Township of Borgholm, 174 Minn.
227, 218 N. W. 882; Kral v. Lincoln Steel Works, 136 Neb.
31, 284 N. W. 761; Colorado Fuel & Iron Co. v. Industrial
Commission, 90 Colo. 330, 9 Pac. (2d) 285.

Anything to the contrary in the opinion of this court in
Parson v. Murphy, 101 Neb. 542, 163 N. W. 847, is over-
ruled.

The decree of the district court 1s
AFFIRMED.

ARDEN CRANDALL, APPELLANT, V. MARIE LUHNOW : ARTHUR
E. SCHRAM ET AL., APPELLEES.
288 N. W. 29

T1LED OCTORER 20, 193Y. No. 3U663.

1. Divorce: CusTODY OF CHILDREN. “In considering the custody
of a child, the matter of primary concern is the welfare anrd
best interests of such child. This is paramount to the wishes
of parents or grandparents.” Hobze v. Hobza, 128 Neb. 598,
259 N. W. 516.

It is usually best for the court to keep minor

children in a divorce case within the jurisdiction of the court,

for it is impossible to anticipate, at the time of trial, changes
which may occur in the habits, character, fitness, or financial
condition of either parent.

APPEAL from the district court for Dixon county: MARK
J. RYAN, JUDGE. Reversed.

John E. Newton, for appellant.
Carlos W. Goltz and Kingsbury & Kingsbury, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, CARTER,
MESSMORE and JOHNSEN, JJ.

PAINE, J.
Plaintiff husband granted divorce from wife for cruelty,
and given custody of six-year-old daughter. Husband, los-
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ing the farm he had rented, and doing odd farm jobs, turns
‘his daughter over to his parents. Mother of daughter, hav-
ing remarried, files application to take daughter to her
home in San Diego, California. Arthur E. Schram, ma-
ternal grandparent, also asks court for custody of the little
girl.” Father resists all such applications, but court awards
custody of child to said Arthur E. Schram and Edith
Schram, his wife. Plaintiff filed motion for new trial, sup-
ported by affidavits. Motion overruled, but order of execu-
tion to sheriff to place child in custody of maternal grand-
parents stayed pending appeal.

As the determination of the issues involved rests upon
the evidence offered, a rather full statement of the facts
will be made.

On August 15, 1936, Arden Crandall filed petition for
divorce against Marie Crandall, now Marie Luhnow, al-
leging that the parties were married at Sioux City, Iowa,
September 29, 1924, but always lived in Dixon county, Ne-
braska. Plaintiff charged defendant with cruelty, in that
she disliked the hard work required of a farmer’s life, and
this led to frequent quarrels, and on one occasion she slapped
the plaintiff in a public dance hall, to his great embarrass-
ment and humiliation, and finally she picked up her per-
sonal effects and left, saying that she would never return.

" Plaintiff alleged that on August 28, 1930, a daughter,
Mona Joyce Crandall, was born as the issue of said mar-
riage, and he alleges that he is a proper and fit person to
have the care, custody, and maintenance of said child. He
asks for a divorce and the custody of the daughter.

The defendant in her amended answer denied each and
every allegation contained in said petition.

Trial was had and a decree entered, and the allegations
of the petition found true, and that defendant has been
guilty of cruel and inhuman treatment of plaintiff. It was
held that plaintiff was entitled to the custody of Mona
Joyce Crandall, subject to the right of the defendant and
defendant’s parents, Mr. and Mrs. Arthur E. Schram, to
visit said minor child at any reasonable time. The decree
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also gives to the defendant the piano, rug, bed, bedding,
dresser, chairs, pictures, books, and alimony of $200, pay-
able $50 cash and three payments of $50 each at the dates
set out in the decree.

On August 11, 1938, the defendant, under her new name
of Marie Luhnow, filed application for modification of the
decree, and asked that she be given the sole custody of the
daughter, Mona Joyce Crandall. The reasons alleged for
such change in custody are that the plaintiff was formerly
a fairly prosperous farmer, but that he is now hardly able
to maintain himself, doing odd jobs as a farm hand; that
he has turned the care, custody, and control of the child
over to his parents, who are farm renters, who, it is charged,
profess no religion and are both uneducated persons, and
have stated that they do not believe in the education of
children.

It is further set out in said application that the circum-
stances of the defendant have also changed, in that she has
married Lester Luhnow, who is permanently employed by
the gas and electric company in San Diego, California, and
that as a result of such remarriage there has been born
to her a child; that they have a modern home in a nice
community, close to a public school and a Christian church,
which home is located at 3888 Beta street, San Diego, Cali-
fornia. That Lester Luhnow is willing and able to assume
towards Mona Joyce Crandall the relationship of a father,
to give her many advantages, and to care for said child as
his own.

On January 30, 1939, a revised decree was entered, set-
ting out that evidence had been taken at Ponca, Dixon
county, and at Pender, Thurston county, the plaintiff ap-
pearing and resisting the application for a change in the
decree.

Arthur E. Schram, maternal grandparent of Mona Joyce
Crandall, asked the court on its own motion to revise the
decree and award to him and his wife the care, custody,
and maintenance of said granddaughter.

The decree recites that, after listening to all of the testi-
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mony and observing the demeanor of each of the witnesses,
and having heard arguments of counsel and taken the mat-
ter under advisement, the court finds that the plaintiff did
not pay the full sum of $200 awarded in the former decree
until an application was filed to cite and punish him for
contcmpt of court, whereupon he paid the balance; that the
plaintiff did place the said Mona Joyce Crandall in the
home of his parents in Cedar county, Nebraska, and by
reason of the small size of the home, and the large number
of people living therein, it was not an adequate place for
the rearing of the child, and the court finds that it is not
for the best interests of Mona Joyce Crandall that she
longer remain therein.

The court further refuses to entertain the application
of the mother to remove the child from its jurisdiction to
California, but finds that it is now for the best interests
of the child that Mona Joyce Crandall be given into the
care, custody, control, and maintenance of Arthur E.
Schram and his wife, Edith Schram, the maternal grand-
parents, and the sheriff is directed to forthwith execute the
order, and take said child, wherever found, and deliver the
child to Mr. and Mrs. Schram. It is further ordered that
the plaintiff and the defendant shall each have the right to
see and visit said minor child in the home of Mr. and Mrs.
Schram at reasonable times.

In September, at the hearing on the application of the
defendant, the plaintiff testified that he had had the custody
of his daughter since it was awarded to him in the original
case; that he and his brother ran a filling station in Walt-
hill, the brother being married, and they all lived together,
and that the little girl remained there until school was out,
when he took her to the home of his parents, where she
then attended a country school, taught by Elizabeth Bracht,
and that also she attended Sunday School when living with
his parents, and that his parents went to church. He testi-
fied that he planned to keep the daughter himself next year,
as he was planning on getting married to the school-teacher
who had taught his daughter in the country school. He
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claimed that she had a one-fourth interest in 160 acres of
clear land, that she had some money, and that her parents
were both dead, and that he expected to be married by
December and rent a farm and move onto it.

A neighbor testified that her children went to the same
school with the plaintiff’s daughter, Mona Joyce; that she
was clothed warmly in the winter-time; that she was a
polite, well-behaved child; that her grandparents took her
to Sunday School whenever the roads were passable; that
the little girl was in good health, and neat and clean, and
seemed to have plenty to eat.

Immediately after the decree granting the custody of the
minor to the maternal grandparents, the plaintiff filed a
motion for a new trial, setting out that the judgment and
decree is contrary to law, not sustained by sufficient evi-
dence, is not confined to the issues presented by the plead-
ings, but goes far beyond said pleadings, and that said evi-
dence fails to show that the plaintiff is an unfit person to
have the care, custody, and control of said child, and for
newly-discovered evidence caused by the change in circum-
stances of the plaintiff.

Several affidavits in support of said motion for rehearing
were filed, one of said affidavits being filed by the new
wife of the plaintiff, Mrs. Arden Crandall, formerly Miss
Elizabeth Bracht, setting up her marriage to the plaintiff
on September 29, 1938, and that for six years prior thereto
she has been a school-teacher; that she and her husband
have established a new home on a,farm just west of Har-
tington, Cedar county, Nebraska; that the lease they have
runs until 1940; that the farm is 153 acres, and a good,
productive farm, and that they are now fully equipped and
financially able to properly farm the same; that they have
a.good consolidated public school, and church and Sunday
School facilities near-by, and that Mona Joyce Crandall is
now eight and a half years old, and has been making her
home with them since their marriage, and receiving every
care and attention required and necessary for a child of
her years; that she is regularly attending school, and is
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receiving proper religious training, both in the home and in
the near-by church; that she is also receiving training in
music and other accomplishments, and that the stepmother
is willing and anxious to assume the custody and help her
husband raise his daughter, and will raise her as though the
child were her own.

On February 4, 1939, the cause came on for hearing upon
the motion of plaintiff to reopen said case and introduce
this new evidence arising since his marriage and the estab-
lishment of a home. The court denies said motion for the
reason that the plaintiff had remarried more than a month
prior to the opening of the term at which the decree was
announced, “and if plaintiff desired to rely upon said change
in circumstances, and to urge the same as a reason for his
being granted custody of the minor Mona Joyce Crandall,
he had ample time to apply to the court for leave to reopen
the case and present such testimony.”

The court further says in its order: “The court does not
see fit at this time to alter its order entered January 16,
1939, but will do so, of (if) and when the plaintiff can sat-
isfy the court that his home, resulting from his second
marital venture, is of a stable character and a proper home
for his minor child. * * * It appearing further to the
court that an appeal is contemplated, it is further ordered
that execution of the order of January 16, 1939, be with-
held pending said appeal, provided it is lodged in the
supreme court within 30 days.”

The decree hereinabove set out was dated January 30,
1939, and a bond for appeal was given nine days there-
after, and the transcript was filed in the supreme court
on March 4, 1939.

The result of the court withholding the order to the
sheriff to put the minor in the possession of her maternal
grandparents has been to leave the minor with the plain-
tiff and his present wife for over a year.

The father is generally entitled to the custody of his
children because of his obligation to maintain and educate
them. 17 Am. Jur. 511, seec. 673. But our court has said
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those of tender age are usually awarded to the mother.
Swolec v. Swolec, 122 Neb. 837, 241 N. W. 771.

However, in the case at bar, the mother abandoned her
child and remarried, and lives in California. It is usually
best for the court to keep children within its custody, for
it is impossible to anticipate changes which may occur in
the habits, character, fitness, or financial condition of the
parents. 17 Am. Jur. 518, sec. 684. The matter of primary
concern is the welfare and best interests of the child.

This court has said: “The father is entitled to the cus-
tody of the daughter, rather than the maternal grand-
parents, where he is an entirely proper person, and has a
satisfactory place to keep her, considering all facts relating
to her age, care, education, and maintenance.” Hobza v.
Hobza, 128 Neb. 598, 259 N. W. 516. See, also, Voboril ».
Voboril, 115 Neb. 615, 214 N. W. 254,

In view of the time that has now elapsed since the pre-
vious order of the trial court, we believe the interests of
the child would be best served by reexamination of the
entire situation of the parties. The cause is accordingly
remanded to the trial court for this purpose.

REVERSED.

EpwIN A. REILS ET AL., APPELLANTS, V. ALFRED NICHOLAS
ET AL., APPELLEES.
287 N. W. 853

FiLep OctoBER 20, 1939. No. 30642,

1. Corporations. “Subsequent stockholders have no standing, as a
general rule, to attack prior mismanagement of the corpora-
tion.” Home Fire Ins. Co. v. Barber, 67 Neb. 644, 93 N. W. 1024.

—.  The right of a stockholder to sue exists because of
special injury to him for which, otherwise, he is without redress.
If his interest is trifling and the injury thereto of no conse-
quence, he cannot sue to compel righting of wrongs to the cor-
poration. MeHenry v. New York, P. & O. R. Co., 22 Fed. 130.

3. Charities. ‘Where the evidence discloses that a stockholder’s
suit is not brought in good faith in the interests of the cor-
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poration, and such stock was acquired only for the purpose of
bringing suit, the complainant is a mere interloper and entitled
to no consideration.

Courts of equity exercise extensive supervisory juris-
diction over charitable trusts to protect them and enforce their
execution. However, where the evidence discloses that the trus-
tees have reasonably, fairly and honestly exercised their dis-
cretion in attempting to comply with the terms of the trust, a
court of equity will not interfere and substitute its own discre-
tion for that of the trustees.

APPEAL from the district court for Merrick county:
FREDERICK L. SPEAR, JUDGE. Affirmed.

C. A. Sorensen and Homer L. Kyle, for appellants.
Walter R. Raecke and Harold A. Prince, contra.

Heard before EBERLY, PAINE, CARTER, MESSMORE and
JOHNSEN, JJ.

MESSMORE, J.

Edwin A. Reils, a minority stockholder, instituted this
action in equity for himself and all stockholders similarly
situated, and included the Coolidge Hospital and Sani-
tarium, a corporation, as plaintiff, against the trustees and
secretary and treasurer of such corporation, to compel them
to properly perform the obligations of a charitable trust.

The corporation was organized for charitable purposes
under article 6, ch. 24, Comp. St. 1929. The articles of
incorporation contain the following: “The objects and pur-
poses of this Institution are, and shall be to assist those
suffering with physical and mental disease or infirmity and
no worthy person shall be excluded from the privileges and
benefits thereof because of poverty.”

The trial court dismissed the plaintiffs’ cause of action,
and from such order of dismissal the plaintiff Reils
appeals, alleging as error the trial court’s failure to
order and direct the defendants, as trustees of the cor-
poration, to operate and maintain its hospital in accordance
with the articles of incorporation.

The Coolidge Hospital and Sanitarium was organized in
1917 and was the inspiration of Charles L. Coolidge, one
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of the incorporators and for whom the hospital was named.
The hospital is situated in Palmer, Nebraska, a town with
a population of 600. Mr. Coolidge donated three farms
to the corporation. The proceeds of the sale of two of the
farms were sufficient to cover the cost of erecting the
buildings and equipping the hospital, which accommodates
10 beds. There remained a 10,000-dollar endowment fund
and a working capital of a few hundred dollars. The
income of the corporation has been limited to the interest
on the endowment fund, now invested in government securi-
ties, and rents received from a quarter-section of land, the
total amount of which has not exceeded $1,000 a year in
recent years.

At the outset the trustees endeavored to keep the hospital
open by employing help for such purpose. The income from
all sources was insufficient to keep the hospital in operation.
Another and different means of operating it was found to
be necessary. The matter was taken up with Mr. Coolidge,
and the difficulties affecting the hospital were explained
to him. The trustees attempted to comply with Mr.
Coolidge’s wishes and leased the hospital to different doc-
tors who paid no cash rent of any kind. Mr. Coolidge
knew of this arrangement and approved it. He died in
1923 or 1924. The hospital was leased in 1929 by the
trustees to plaintiff, who occupied the premises until May 1,
1937. He was to care for and keep up the lawn and
building. Material expenditures were taken over by the
corporation. Reils was to permit other doctors to use the
hospital, and in the operation thereof he was permitted
to receive the profits. In 1935 difficulties arose between
the trustees and Doctor Reils over his alleged refusal to
cooperate with other doctors by permitting them to use
the hospital as agreed upon. He was permitted to remain
in the hospital through the year 1935 without a lease and
until September, 1936, when a new lease was executed,
expiring May 1, 1937. The dispute culminated in a suit in
forcible entry and detention, wherein a judgment was ren-
dered against Doctor Reils in the county court and an
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appeal was perfected, the doctor removing from the hos-
pital May 1, 1937. Doctor Reils testified that he first
learned during the summer of 1935 that the hospital or-
ganization was a charitable one. November 27, 1936, he
sent a postal money order for $5 as a donation to the
corporation, which was rejected.

Stock in the corporation was issued in 5-dollar shares;
each donor to the corporation in the amount of $5 would
be entitled to one share of stock, and each share would
entitle the owner thereof to one vote at stockholders’
meetings. The stock was nonassessable and nontaxable,
and no holder thereof was to receive any benefit from the
corporation by reason of his ownership of such stock. The
purpose of issuing the stock was to enable the corporation
to perpetuate itself and designate who should have the
right to vote and take part in the government and control
of the corporation. It is apparent that the endowment
fund and the property of the corporation, in the event it
should be subsequently operated by some other charitable
institution, could not be profitably divided among the
stockholders, as claimed by plaintiff Reils.

About December 15, 1936, Doctor Reils procured 190
shares of stock in the corporation from one of his patients,
crediting the patient with the amount of $50 on his
account. He thereby became a minority stockholder. He
carried on a publicity campaign in a newspaper and by
handbills, setting forth that the hospital was organized
for charitable purposes and admonishing that the trustees
should comply with the purposes of the corporation and
fulfil their obligations to the public accordingly. The hos-
pital is now leased to a trained nurse for the same con-
sideration for which Doctor Reils rented it. He at this
time operates what is known as the Cottage Hospital.

Doctor Reils is the only person appearing for the plain-
tiffs, and, even though the corporation is named as a
plaintiff, it is apparent that it is not, in reality, a party
plaintiff. The conduct of Reils as a minority stockholder
is obvious. Without doubt, the hospital should be run,
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if possible, as contemplated by its articles of incorpora-
tion, and the trustees have shown an earnest endeavor to
so operate it. It is not conceivable that, on a 10,000-
dollar endowment fund and with an income of less than
$1,000 a year, the hospital could be operated as con-
templated in the articles of incorporation. Even the donor
of most of the funds used in building the hospital and
creating its endowment fund was told of this difficulty and
disclosed his desire to have the hospital kept open. The
record is void that any person,. eligible to be treated in
the hospital free of charge, has ever requested such treat-
ment.

There is no ocecasion to discuss the 10,000-dollar loan
complained of by Doctor Reils in this proceeding, for the
reason that the money evidencing such loan had been
turned back to the corporation, and by its trustees invested
in government securities, prior to the time that the plain-
tiffs’ action was tried, and Doctor Reils’ complaint relating
to such transaction is a nullity. He is not in a position
to complain of the prior acts and management of this cor-
poration.

As held in Home Fire Ins. Co. v. Barber, 67 Neb. 644,
93 N. W. 1024: “Subsequent stockholders have no stand-
ing, as a general rule, to attack prior mismanagement of the
corporation.” In Alexander v. Searcy, 81 Ga. 536, 8 S. E.
630, 12 Am. St. Rep. 337, the court stated (p. 550) : “The
weight of authority seems to be that a person who did not
own stock at the time of the transactions complained of,
cannot complain or bring a suit to have them declared
illegal.”

In Home Fire Ins. Co. v. Barber, supra, it is further
said: “The right of the stockholder to sue exists because
of special injury to him for which otherwise he is without
redress. If his interest is trifling and the injury thereto of
no consequence, he cannot sue to compel righting of
wrongs to the corporation. McHenry v. New York, P. & O.
R. Co., 22 Fed. 130; Albers v. Merchants Exchange of St.
Louis, 45 Mo. App. 206.”
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It will be recalled that Doctor Reils, apparently for the
purpose of bringing this action, obtained his stock Decem-
ber 15, 1936, seven years after he had had the use of the
hospital under the arrangement, as above stated, and at
the time of the difficulty with the trustees.

The cases which hold that a subsequent stockholder may
sue for mismanagement are reflected by the case most
commonly cited, Ramsey v. Gould, 57 Barb. (N. Y.) 398,
discussed in the Barber case (p. 659) : “Plaintiff, believing
that there had been mismanagement, bought shares for the
purpose of proceeding against the directors and officers and
‘bringing them to justice.” The court permitted the suit
upon the ground that plaintiff’s motives were immaterial.
But it assumed, without discussion, that he had an interest
to vindicate, and had suffered some wrong, which is the
real question on which such cases depend. Moreover, it i3
by no means clear that the motives behind a stockholder's
suit are immaterial. Where stock is acquired for the
purpose of bringing suit, it has been held that the com-
plainant is a mere interloper, entitled to no consideration.
(Citing Hawes v. Oakland, 104 U. S. 450, and other cases.)
And stockholders’ suits not brought in good faith in the
interests of the corporation have been dismissed on that
ground.” Citing Beshoar v. Chappell, 6 Col. App. 323, 40
Pac. 244.

A principle of law applicable to the instant case follows:
“While equity will compel the trustees to exercise their dis-
cretion, and will decide, as a question of fact, whether
the trustees have reasonably and fairly exercised their
discretion, where such discretion is being fairly and
honestly exercised the court will not control or interfere
with it, nor substitute its own diseretion for that of the
trustees.” 14 C. J. S. 508, sec. 49.

Courts of equity have general supervision and administra-
tion of charitable trusts and exercise extensive super-
visory jurisdiction over such trusts to protect them and
enforce their execution. In the instant case, the trustees
have exercised a reasonable and fair discretion in the
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management of the trust, considering all of the ¢ircum-
stances and conditions surrounding it.

The judgment of the district court is
AFFIRMED.

IN RE GUARDIANSHIP OF LEO M. WARNER.
ROBERT RICHARDSON ET AL., APPELLEES, V. LEO M. WARNER,

APPELLANT.
288 N. W. 39

FiLep OCTOBER 27, 1939. No. 30538.

1. Jury. A jury trial cannot be demanded, as a constitutional
right, in proceedings for the appointment or removal of
guardians, in the absence of a statute providing therefor.

In proceedings not within the application of the con-

stitutional provisions, the fact that an appeal is allowed does

not entitle parties to demand a jury trial.

The interposition of a jury in trials of appeals from

the probate courts to the district courts is mandatory only

when the inherent nature of the issues to be determined, in
the light of constitutional and code provisions or the express
terms of statutes which may be involved, so require.

The interposition of a jury in trials of appeals from
the county courts of this state to the district courts thereof,
where there is involved only the appointment or refusal to
appoint guardians for alleged incompetent wards, is a matter
of discretion and not a matter of right. '

5. 'Trial. In suits not triable by jury as of right, a verdict of a
jury is advisory only.

6. Jury. In the instant case, the issues involved not being triable
to a jury as a matter of right, the verdict returned therein in the
district court is not to be deemed conclusive, but as advisory
only, and the ultimate responsibility for the determination of
the facts involved rests with the irial judge and not with the
trial jury.

7. Appeal. In this proceeding, in this court, reversible error can-
not be predicated on the admission of incompetent or imma- .
terial evidence, or upon instructions given or refused by the
trial court. The trial court is presumed to have disregarded
evidence improperly received, and instructions given are not
reviewed in the appellate court.
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10.

i1.

12.

13.

14.

Judgment: COLLATERAL ATTACK. “A collateral attack on a
judicial proceeding is an attempt to avoid, defeat, or evade it,
or to deny its force and effect in some manner not provided by
law. * * * When a judicial order, judgment or proceeding is
offered in evidence in another proceeding, an objection thereto on
account of judicial errors is a collateral attack.” Van Fleet,
Collateral Attack on Judicial Proceedings, 5.

Insane Persons. “In a proceeding for the appointment of a
guardian for alleged incompetency because incapable of caring
for his property, where the person is a party to the proceed-
ing and has not been adjudged insane, his admissions, declara-
tions, and showing of facts inconsistent with mental soundness
are admissible as substantive evidence on the issue of sanity.”
(And this same rule was applied to the decision of the issue of
competency.) Keiser v. Keiser, 113 Neb. 645, 204 N. W. 394.
Judgment: COLLATERAL ATTACK. “‘The sufficiency of the peti-
tion,” in a court of record, ‘is not a test of jurisdiction, as the
court may commit an error in holding it sufficient; but this, if
the court had jurisdiction, will not render the judgment subject
to collateral attack.” Taylor v. Coots, 32 Neb. 30.” Brandeen
v. Lau, 113 Neb. 34, 201 N. W. 665.

: JURISDICTION. “The omission of an allegation of a juris-
dictional fact, in a judgment of a court of record, is cured by
proof of the existence of such fact, and where, in such court, a
judgment is rendered, and is silent with respeet to a juris-
dictional fact, it will be presumed that the court acted within its
jurisdiction. Woerner’s American Law of Administration (3d
ed.) secs. 143-145.” Brandeen v. Lau, supra.

Courts: JURISDICTION. ‘“Jurisdiction of the subject-matter, in a
court of record, is to be tested by the authorized extent of the
powers of the court in respect of the cause of action before it.
Woerner’s American Law of Administration (3d ed.) sec. 144.”
Brandeen v. Lau, supra.

: “In a court of record, it is not essential that

every Jurlsdlctlonal fact appear upon the face of the record,
and if a petition sets out facts sufficient to show a cause of
action within the general jurisdiction of the court, and no
facts appear upon the face of the record establishing that no
jurisdiction exists, all presumptions are resolved in favor of the
power of the court to act.”” Brandeen v. Lau, supra.
Insane Persons. The rules as to collateral attack are applicable
with full force to proceedings in rem and quasi in rem, such as
adjudications of insanity and determinations of mental incom-
petency.
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15. Evidence in the record examined, and held sufficient to sustain
the judgment and findings of the district court.
APPEAL from the district court for Polk county: HARRY
D. LANDIS, JUDGE. Affirmed.

Kirkpatrick & Dougherty, for appellant.
W. W. Norton and O. S. Gilmore, contra.

Heard before SiMMONS, C. J.,, ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

EBERLY, J.

Robert Richardson and Hazel Richardson filed in the
county court of Polk county a petition, alleging that “Leo
M. Warner, an inhabitant of and residing in Polk county
in the state of Nebraska, is mentally incompetent to have
the charge and management of his property;’ that said in-
competent person is possessed of personal property situ-
ated in Polk county of the value of about $4,500 and is also
the owner of an interest in real estate situated within the
state of Nebraska of the value of about $300; that said in-
competent person has minor children dependent upon him
for support, and it is necessary for the welfare of said
incompetent person and his dependent children that a
guardian be appointed for the purpose of taking charge of
the property, ete. The petition also sets forth that peti-
tioners are relatives of said incompetent person, being a
nephew and a niece of him, and prays for the appointment
of E. C. Nordlund as such guardian. Notice of hearing on
this petition was served on Leo M. Warner, Eva B. Warner,
Floyd M. Warner, Dean M. Warner and Herbert K. Rich-
ardson. A demurrer was thereupon filed to said petition by
Leo M. Warner, challenging the capacity of the plaintiffs
to sue, the jurisdiction of the county court to hear the pro-
ceeding, and the sufficiency of the petition to state a cause
of action. Thereupon Leo M. Warner filed an answer which
carried forward the challenge to the capacity of plaintiffs
to sue and to the jurisdiction of the county court, and de-
nied generally the allegations of the petition. On August
16, 1937, being the date to which the hearing on said matter
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was continued by consent and agreement of parties, the
county court overruled the demurrer of Leo M. Warner,
also adjudged that “due and legal service has been had on
all parties herein as provided by law, and that the facts set
out and alleged in the petition filed herein are true and that
said Leo M. Warner is mentally incompetent to have the
charge and management of his property,” etc. Further, the
county court appointed E. C. Nordlund as guardian of said
Leo M. Warner. In connection with this judgment there
appears a stipulation that service of process was lawfully
obtained as provided by law upon Leo M. Warner, the al-
leged incompetent, herein, and the next of kin of said Leo
M. Warner. E. C. Nordlund thereupon qualified as such
guardian and gave his official bond which was duly approved
on August 26, 1937.

Leo M. Warner appealed from the judgment so entered,
and on October 6, 1937, petitioners Robert Richardson and
Hazel Richardson filed in this cause in the district court for
Polk county, Nebraska, their petition on appeal which con-
tained the essential averments originally set forth in the
petition filed by them in the county court of Polk county,
Nebraska. To this petition on appeal, Leo M. Warner amn-
swered by a general denial. The issues thus made up were
submitted by the district court to a jury, which, after hear-
ing the evidence, returned as their findings and verdict
“That Leo M. Warner is now incompetent to have charge
and management of his property.” Thereupon Leo M.
Warner filed his motion for a new trial which was by the
district court overruled, and thereupon a judgment was
entered for petitioners as prayed. This judgment recites, in
part, viz.:

“Now, on this 14th day of July, 1938, this matter came
on for hearing upon said motion for new trial and for a
consideration of the advisory verdict of the jury and after
due consideration, the court finds that said motion for new
trial should be overruled, and an order and decree entered
herein in accordance with the advisory verdict returned by
the jury in said matter; further, the court finds that the
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allegations set forth in the petition herein are true, and
finds generally for the petitioners; further the court finds
from the evidence submitted that the said Leo M. Warner
is now incompetent to have charge and management of his
property, and that the appeal herein should not be sus-
tained, and guardianship affirmed, and the case remanded
to the county court for further proceedings.

“It is therefore, ordered, adjudged and decreed by the
court, that the motion for new trial filed herein by Leo M.
Warner, be, and the same is hereby overruled; that Leo M.
Warner is now incompetent to have the care and manage-
ment of his property and estate; that he should have a
guardian to manage and handle his property and estate, and
that the appeal in said guardianship matter to this court
be not sustained, and that the guardianship findings and
decree of the county court should be sustained and the same
is hereby affirmed and sustained and said case is hereby
remanded to the county court for further proceedings.”

From this judgment, Leo M. Warner appeals.

Preliminary to a consideration of the merits of this ap-
peal is the necessity of determining the effect of the sub-
mission of the issues to a jury in the district court, and the
nature of the verdict returned therein, whether conclusive
or advisory only.

“A trial by jury cannot be had in a probate court unless
expressly authorized by statute, since such courts, having
always proceeded without the intervention of a jury, are
not within the application of the constitutional provisions
relating to jury trials.” 35 C. J. 151.

Section 16, art. V of the Constitution of Nebraska, pro-
vides: “County courts shall be courts of record, and shall
have original jurisdiction in all matters of * * * appoint-
ment of guardians, and settlement of their accounts,” etec.
This confers on county courts exclusive original jurisdiction
over the subject of the appointment and removal of guardi-
ans. Stewart v. Herten, 125 Neb. 210, 249 N. W. 552.

Also, section 6, art. I of our Constitution, provides: “The
right of trial by jury shall remain inviolate,” etc. We are
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committed to the view that this provision does not create or
extend, but merely operates to preserve, the right of jury
trial as it existed prior to the adoption of our Constitution
of 1875. In other words, it may not be curtailed. Sharmer
v. McIntosh, 43 Neb. 509, 61 N. W. 727; Kuhl v. Pierce
County, 44 Neb. 584, 62 N. W. 1066 ; Omaha Fire Ins. Co. v.
Thompson, 50 Neb. 580, 70 N. W. 30.

“A jury trial cannot be demanded as a constitutional
right in proceedings for the appointment or removal of
guardians,” in the absence of a statute providing therefor.
35 C. J. 181. See, also, 16 R. C. L. 204, sec. 23.

The general rule seems to be that there is no right to a
jury trial in proceedings to determine the question of a
person’s sanity, except where, as in some jurisdictions, the
right is conferred by statute. Indeed, “It is well understood
that at common law there was no right of trial by jury in
sanity inquisitions.” Sharum v. Meriwether, 156 Ark. 331,
334, 246 S. W. 501. See, also, Ex parte Tomlinson, 1 V. & B.
57; Crocker v. State, 60 Wis. 553, 19 N. W. 435; State v.
Linderholm, 84 Kan. 603, 114 Pac. 857; In re Brown, 39
Wash. 160, 81 Pac. 552, 109 Am. St. Rep. 868; Ex parte
Scudamore, 55 Fla. 211, 46 So. 279 ; Hagany v. Cohnen, 29
Ohio St. 82; State v. Judge Eighth Judicial District, 48 La.
Ann. 503, 19 So. 475; In re Bresee, 82 Ja. 573, 48 N. W. 991 ;
Black Hawk County v. Springer, 58 Ia. 417, 10 N. W. 791;
Gaston v. Babcock, 6 Wis. 502.

“In proceedings not within the application of the consti-
tutional provisions the fact that an appeal is allowed does
not entitle the parties to demand a jury, unless the statute
so provides.” 35 C. J. 195.

The method and effect of appeals in probate proceedings
in this state are governed by sections 30-1601, 30-1606, 30-
1607, Comp. St. 1929. These are applicable to appeals in
actions involving the appointment of guardians. In re
Guardianship of Strelow, 116 Neb. 873, 219 N. W. 387.

Section 30-1606 provides, in substance, that upon compli-
ance by the appellant with the requirements thereof, the
district court ‘““shall be possessed of the action, and shall
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proceed to hear, try, and determine the same, in like man-
ner as upon appeals brought upon the judgment of the same
court in civil actions.” This was enacted in 1881. Our
present Code of Civil Procedure, enacted in 1867, expressly
abolishes all forms of actions and suits heretofore existing,
and provides: “And in their place there shall be hereafter
but one form of action, which shall be called a ‘civil action.” ”
Comp. St. 1929, sec. 20-101.

As to the trial of issues arising in the “civil action” thus
defined, the controlling terms of our Code are, viz.:

“Issues of law must be tried by the court, unless referred
as provided in section three hundred and eight (20-1139)
of this Code. Issues of fact arising in actions for the re-
covery of money, or of specific real or personal property,

_shall be tried by a jury unless a jury trial is waived or a
reference be ordered as hereinafter provided.” Comp. St.
1929, sec. 20-1104.

“All other issues of fact shall be tried by the court, sub-
ject to its power to order any issue or issues to be tried by
a jury, or referred as provided in this Code.” Comp. St.
1929, sec. 20-1105.

In view of the many questions which are within the civil
jurisdiction of county courts (see Gainsforth v. Peterson,
114 Neb. 442, 207 N. W. 935) the statutory language of
section 30-1606, Comp. St. 1929, quoted above, does not
necessarily imply that the trial of an appeal from the pro-
bate court will of necessity involve a jury trial. Remember-
ing the fact that our Civil Code is, at least in a degree, ap-
plicable to all our courts, it is obvious that the interposition
of a jury is mandatory only when the inherent nature of
the issues to be determined, in the light of constitutional
and code provisions quoted, or the express terms of stat-
utes which may be involved, so require. This as a principle
of procedure has by implication at least been approved by
this court in its application of the provisions of section 30-
1606, Comp. St. 1929.

Thus, in Sheedy v. Sheedy, 36 Neb. 373, 54 N. W. 560,
where the matter involved was the payment of an allow-
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ance out of an estate to the widow, it was held error to re-
fuse a jury trial on appeal.

And in the case of In re Estate of Maag, 119 Neb. 237,
228 N. W. 537, it was determined: “An appeal from the re-
fusal of the county court to make an allowance out of the
estate of a deceased husband for the support of his widow
is a law action and is triable to a jury unless a jury be
waived.”

But, in the case of In re Estate of Scott, 76 Neb. 28, 106
N. W. 1003, we announced the rule, viz.: “Upon appeal to
the district court from an order appointing an administra-
tor, the issue presented by the appeal is one for the court,
and should not be submitted to a jury.”

Again, in the case of In re Estate of Wilson, 83 Neb. 252,
119 N. W. 522, there was presented the question of proper
compensation for an administrator, and the court, while’
not unanimous on other questions involved, without dissent
announced the principle that “in the district court the claim
should have been tried without the assistance of a jury.”

In the instant case, it is manifest that the controlling
issue involved is not within the protection of section 6 of
our Bill of Rights. Further, it is not an issue arising in an
action for the recovery of money or of specific real or per-
sonal property, and neither in the court of original juris-
diction nor in the appellate court is there any statute which
specifically directs a jury trial. The issues become triable
by a jury only in the exercise of the discretionary power of
the district court to “order any issue or issues to be tried
by a jury.” Comp. St. 1929, sec. 20-1105. This, indeed,
constitutes our Civil Code authorization of the submission
of issues to a jury in suits in equity, and, likewise, in the
proceeding now being reviewed; in both it being a matter
of discretion and not a matter of right.

“In suits not triable by jury as of right, a verdict of a
jury is advisory only.” 25 Standard Ency. of Procedure,
1053. "In other words, “In suits in which a trial by jury is
not expressly provided by statute, the verdict of a jury is
advisory only (Peterson v. Estate of Bauer, 76 Neb. 652,
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661, 107 N. W. 993, 111 N. W. 361) and the court is under
no legal obligation to abide by it (Bank of Stockham wv.
Alter, 61 Neb. 359, 85 N. W. 800; Foxworthy v. Colby, 64
Neb. 216, 89 N. W. 800). The chancellor in reaching a
final conclusion may modify the verdict, reject it in toto,
or render a decree contrary thereto. The verdict of a jury
is not the sole basis of a decree, but the decree must be
made as the result of the chancellor’s judgment upon the
evidence, aided merely by the jury.” 14 Standard Ency.
of Procedure, 536.

The conclusion supported by the record in the instant
case is that, the issues involved not being triable to a jury
as a matter of right, the verdict returned therein is not to
be deemed conclusive, but treated as advisory only, and the
ultimate responsibility for the determination of the facts
involved rests with the trial judge and not with the trial
jury. ‘

Therefore, in this proceeding, as in appeals in jury trials
in equity cases, “Error cannot be predicated upon instruc-
tions given or refused by the court. In determining the
correctness of the findings in a suit, the appellate court does
not review the instructions, but considers the evidence in-
troduced on trial in order to decide the cause on its merits.”
14 Standard Ency. of Procedure, 536.

For, it is also a well-established rule of procedure in this
state that ‘“Reversible error cannot be predicated on the
admission of incompetent or immaterial evidence in equity
cases. The trial court is presumed to have disregarded any
such evidence.” Lancaster County v. Graham, 120 Neb.
785, 235 N. W. 338.

In this class of cases, notwithstanding the interposition
of a jury in an advisory capacity, the issues involved are
ultimately determined by the court, and the final judgment
entered herein is within the protection of the rule that, in
a case tried to the court, the presumption obtains on appeal
that the court, in arriving at a decision, will consider such
evidence only as is competent and relevant, and this court
will not reverse a case so tried because other evidence was
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admitted. Miller v. Banner County, 127 Neb. 690, 256 N.
W. 639; American Surety Co. v. First Trust Co., 124 Neb.
874, 248 N. W. 697; McCarter v. Cover, 122 Neb. 691, 241
N. W. 525; Hartford v. Pinnie, 128 Neb. 771, 260 N. W.
371.

The result of the application of the rules of procedure
above discussed to the record in the instant case is to reduce
the controlling questions for our consideration to two, viz.:
(1) The sufficiency of the petition to state a cause of action;
and (2) the sufficiency of the evidence to sustain the judg-
ment entered.

As to the sufficiency of the petition, the substance of this
pleading is set forth in the first paragraph of this opinion.
Even if all reference to the minor dependent children con-
tained therein be deemed surplusage and be excluded from
consideration, ample allegations remain which set forth all
the required statutory elements essential to the sustaining
of the proceeding. In it are set out allegations that “Leo M.
Warner, an inhabitant of and residing in Polk county in
the state of Nebraska, is mentally incompetent to have the
charge and management of his property,” and that he is
the owner and possessed of certain real and personal prop-
erty of an alleged value situated within the jurisdiction of
the court. It is clear that the pleading attacked states a
cause of action, and the technical objections thereto are not
well taken. Comp. St. 1929, secs. 38-201, 38-202.

In consideration of the question of the sufficiency of the
evidence to support the judgment entered by the district
court, the first matter requiring attention is the record of
proceedings had in the county court of Polk county, Ne-
braska, entitled, “In the Matter of Guardianship of Leo M.
Warner, an incompetent person,” which were instituted by
the filing of a petition by Leo M. Warner on March 29,
1929. It was offered in evidence by the petitioners in the
district court, and admitted in evidence over the defendant’s
objection that “the county court of Polk county, Nebraska,
did not have jurisdiction * * * of said subject-matter, or of
the person of the defendant, and that the same * * * gre
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incompetent, irrelevant and immaterial.” This is, in effect,
a collateral attack on the judgment offered.

“A collateral attack on a judicial proceeding is an attempt
to avoid, defeat, or evade it, or to deny its force and effect in
some manner not provided by law. * * * When a judicial
order, judgment or proceeding is offered in evidence in an-
other proceeding, an objection thereto on account of judi-
cial errors is a collateral attack.” Van Fleet, Collateral At-
tack on Judicial Proceedings, 5.

In the present case L.eo M. Warner is not charged with
insanity, but alleged to be incompetent. In support of this
issue the general rule appears to be: “The acts and conduct
of a party from his boyhood up are admissible to illustrate
his condition of mind at the time of the trial; and so, of
course, his sayings, and manner of talk and conversation,
as furnishing the best evidence of his mental condition.”
Woerner, American Law of Guardianship, 411.

We are committed to the rule that, “In a proceeding for
the appointment of a guardian for alleged incompetency
because incapable of caring for his property, where the per-
son is a party to the proceeding and has not been adjudged
insane, his admissions, declarations, and showing of facts
inconsistent with mental soundness are admissible as sub-
stantive evidence on the issue of sanity.” (And this same
rule was applied to the decision of the issue of competency.)
Keiser v. Keiser, 113 Neb. 645, 204 N, W. 394.

The record objected to is a proceeding resulting in an
appointment of a guardian for Leo M. Warner as an in-
competent. It was commenced by a petition filed by him
in the county court of Polk county, Nebraska, on March
29, 1929, as hereinbefore stated. This pleading is both sub-
scribed and sworn to by him, in which it is alleged that the
petitioner “is incompetent to handle his business affairs;
that he is possessed of personal estate situate in the state
of Nebraska of the estimated value of $400 and of real estate
of the estimated value of $3,000 net; that it is necessary
that a guardian should be appointed for the purpose of
taking care of his interest in said estate.” A guardian is
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therein nominated, whose appointment is prayed for. This
record further discloses that upon the filing of this petition,
by order of the county court then made and entered, the
cause was set down to be heard on April 15, 1929, and it
was further ordered ‘“that notice of said hearing be per-
sonally served on the said Leo M. Warner fourteen days
prior to the said day of hearing.” A proper notice of the
pendency of said petition thereupon issued out of said court
and was personally served on Leo M. Warner by the sheriff
of Polk county on March 29, 1929. On April 15, 1929, pur-
suant to the notice served, a public hearing was had, as by
law provided, in the county court of Polk county, the peti-
tion sustained, and the prayer thereof granted; and Frank
W. Warner was adjudged “a suitable person to have the
care and custody of the person and management of the
estate of said Inc. (Incompetent), and it further appearing
that a guardian should be appointed,” the said Frank W.
Warner was thereupon appointed, and he took oath, gave
bond, and entered upon his duties as such. Said Frank W.
Warner continued to serve in that capacity until the per-
sonal estate coming into his possession had been lawfully
paid out and applied and thus wholly exhausted. Thereupon
he filed a final report, together with his resignation. The
final account was duly approved by the county court, and
the resignation accepted, and Frank W. Warner was dis-
charged as guardian. The irregularities in this record, on
which the quoted objections are based, are, viz.: The omis-
sion of the word “mentally” (incompetent) in the com-
plaint; the fact that the petition was signed and verified
by an incompetent and not by his “relatives or friends,” as
required by section 38-201, Comp. St. 1929; and the fact
that the petition does not disclose that he was a resident
and inhabitant of Polk county and owned property situated
therein.

The evidence in the instant case discloses that he was
then a bona fide resident and inhabitant of Polk county,
Nebraska, and the owner of personal property situated
therein.
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Webster’s New International Dictionary (2d ed.) defines
“incompetent” as, viz.: “One who is incompetent, as one
incapable of managing his affairs because mentally deficient
or undeveloped ; as, children and idiots are incompetents in
the eyes of the law ; one incapable of doing what is properly
required; as, these men are incompetents.”

The defendant relies on Brandeen v. Beale, 110 Neb. 686,
194 N. W. 787, to sustain his contentions. Unexplained this
case might be deemed to furnish some support for his ar-
gument. But when the controversy came before this court
a second time, our opinion was reported under the title of
Brandeen v. Lau, 113 Neb. 34, 201 N. W. 665. We not only
determined that it was wholly unnecessary to amend the
petition before the court in Brandeen v. Beale, 110 Neb.
686, 194 N. W. 787, but that the original petition was ample
to vest the county court with jurisdiction. The following -
excerpts disclose the gist of our second opinion of that case,
viz. :

“ “The sufficiency of the petition,” in a court of record, ‘is
not a test of jurisdiction, as the court may commit an error
in holding it sufficient; but this, if the court had jurisdic-
tion, will not render the judgment subject to collateral at-
tack.” Taylor v. Coots, 32 Neb. 30.

“The omission of an allegation of a jurisdictional fact, in
a judgment of a court of record, is cured by proof of the
existence of such fact, and where, in such court, a judgment
is rendered, and is silent with respect to a jurisdictional
fact, it will be presumed that the court acted within its ju-
risdiction. Woerner’s American Law of Administration (3d
ed.) secs. 143-145.

“Jurisdiction of the subject-matter, in a court of record
is to be tested by the authorized extent of the powers of the
court in respect of the cause of action before it. Woerner’s
American Law of Administration (3d ed.) sec. 144,

“In a court of record, it is not essential that every juris-
dictional fact appear upon the face of the record, and if a
petition sets out facts sufficient to show a cause of action
within the general jurisdiction of the court, and no facts
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appear upon the face of the record establishing that no
jurisdiction exists, all presumptions are resolved in favor
of the power of the court to act.”

These doctrines were, in effect, upheld and the third de-
cision (a Commissioner’s opinion) of Brandeen v. Beale,
No. 25436 (not officially reported), was made in harmony
therewith, as also was the final determination of the mat-
ters in dispute in that case made by this court in Brandeen
v. Beale, 117 Neb. 291, 220 N. W. 298.

Indeed, this result is quite in harmony with the doctrine
announced by this court in the early case of Seward v.
Didier, 16 Neb. 58, 20 N. W. 12, wherein it was determined,
viz.: “Where a petition for the appointment of a guardian
for a child six or seven years of age was signed in the name
of-the child, and a guardian was appointed and gave bond,
ete., held, sufficient to give the court jurisdiction.”

“The rules as to collateral attack are applicable with
full force to proceedings in rem and quasi in rem, such as
adjudications of insanity. * * *” 15 Standard Ency. of Pro-
cedure, 400. See, also, Wirsig ». Scott, 79 Neb. 322, 112
N. W. 655.

It follows that the county court of Polk county had
jurisdiction both of the subject-matter and of the person
of the defendant Warner in the proceeding begun March
29, 1929, and upon collateral attack, its judgment and pro-
ceedings therein were entitled to full faith and credit, and
were properly admitted in evidence by the trial court.
Herter v. Herter, 97 Neb. 260, 149 N. W. 795; Holliday v.
Shepherd, 269 111. 429, 109 N. E. 976 ; Spiers v. Hendershott,

- 142 Ta. 446, 120 N. W. 1058; Chase v. Spencer, 150 Mich.
99, 113 N. W. 578; McAllister v. Rowland, 124 Minn. 27,
144 N. W. 412,

Indeed, this judgment of the county court of Polk county
having been entered granting Leo M. Warner the relief
expressly designated in his petition, it is not subject to
attack by him or in his behalf. 4 C. J. S. 404, sec. 213;
Schoren v. Schoren, 110 Or. 272, 222 Pac. 1096; Weander
v. Johnson, 42 Neb. 117, 60 N. W. 353 ; Miller v. McGannon,
79 Neb. 609, 113 N. W. 170.



VoL. 137] SEPTEMBER TERM, 1939 39

In re Guardianship of Warner

In determining the sufficiency of the evidence to support
the findings and judgment of the district court, appealed
from, there are certain facts as to which no serious conflict
is to be found in the proof. The defendant was 43 years
of age. He had inherited approximately $5,000 in cash, of
which he was about to come into possession. He is, and
was, without doubt a moron, and his present degree of in-
telligence and mental competency has existed and remained
unchanged for more than twenty years past. The question
in fact is not whether the defendant is of impaired men-
tality, but the degree of mental impairment was for de-
termination by the trial court. On this subject two expert
“medical” witnesses testified in behalf of the defendant, and
without substantial disagreement classify his degree of
mental competency as the intelligence of a child between
ten and twelve years of age. The evidence as to the de-
terminative tests is that Warner was unable to perform
those of a twelve-year-old child, but was able to success-
fully carry out the test for the next grade thereunder.
These experts, on the basis of their test and observation,
testify to the opinion that the defendant is not mentally
incompetent to have the charge and management of his
property. “It is obvious, however, that the opinions of
even medical experts, though worthy of the most careful
consideration, and respectful attention, and to be weighed
with other testimony in reaching a conclusion, cannot and
ought not solely to control the court or jury in the opinion
they are to pronounce on the facts before them.” Woerner,
American Law of Guardianship, 410.

In addition, as lay witnesses, we have relatives and close
acquaintances of the defendant, who, in testifying, detail
facts and circumstances relating to the conduct and life of
defendant, on the basis of which they testify to opinions
that the defendant is mentally competent to have charge
and management of his property.

Opposed to this proof, we have the evidence of members
of his father’s family, and others, who, likewise from the
basis of observation, which the situation in which they
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lived and contact with the defendant accorded them, testify
to the opinion that the defendant is mentally incompetent
to have charge and management of his property. The facts
testified to by certain of these witnesses tend to support the
conclusion that the defendant was never competent to, and
did not, transact the important business transactions aris-
ing during his life; that so long as his father lived he trans-
acted most of the defendant’s important transactions for
him ; that finally, in the year 1929, defendant’s mother, and
his brothers and sisters, requested Dr. Frank W. Warner,
a brother of the defendant, to handle the business and
property of Leo M. Warner, the defendant. Circumstances
appearing in the record indicate that Dr. Warner complied
with these requests, and undertook the duties contemplated
thereby. The record shows that it was at this time that
the petition for the appointment of Dr. Frank W. Warner
as his guardian was filed by the defendant, the signed
consent of Dr. Warner to such appointment being indorsed
thereon. It is further disclosed by the record that Dr.
Warner duly qualified and continued to serve as such
guardian until all moneys and personal property then be-
longing to the ward and coming into his possession as
guardian had been disposed of as provided by law and the
orders of said court, whereupon his resignation as such
guardian was presented to and accepted by the county court,
and he was thereupon on June 29, 1936, discharged as such.
However, it appears that this order of the county court of
Polk county neither expressly nor by implication in any
manner changed or modified its determination as to the
mental incompetency of defendant as necessarily made and
determined in its order of April 15, 1929.

However, the conclusiveness of this evidence need not
be determined. So considered, it is clear that the presiding
judge in the district court accepted the testimony given in
behalf of the plaintiffs and rejected the testimony offered
in behalf of the defendant. The trial judge heard the testi-
mony of Leo M. Warner and of the witnesses testifying in
his behalf, and also the witnesses testifying for the peti-



VoL. 137] SEPTEMBER TERM, 1939 41

In re Guardianship of Warner

tioners. The demeanor of defendant’s witnesses was neces-
sarily observed by him, as well as those who testified ad-
versely to the defendant. He accepted as true and correct
the testimony of plaintiffs’ witnesses and similarly rejected
the testimony in behalf of the defendant. The trial judge’s
opportunity for thus ascertaining the truth was greater
than that afforded the members of this tribunal.

In consideration of the entire record, we are impressed
with the view that this case was correctly determined. The
judgment of the district court is, therefore, in all things,

AFFIRMED.

SIMMONS, C. J., dissenting.

This is an appeal from a decree of the district court
holding that Leo M. Warner is incompetent to have the
care and management of his property, and affirming and
sustaining the findings of the county court to the same
effect.

The petitioners, applying for the guardianship, are
Robert and Hazel Richardson. Hereafter reference will be
made to the petitioners as the plaintiffs, and to the alleged
incompetent as the defendant.

The defendant is a man 43 years of age. The plaintiffs
are his nephew and niece. The mother of the plaintiffs
(sister of the defendant) is dead. As nearly as can be de-
termined from the record, the plaintiff Robert Richardson
is a resident either of York or of Polk county. The plaintiff
Hazel Richardson is a resident of Holt county, and their
father is a resident of either Holt or Boyd county, Nebraska.

The defendant was married in 1923. There are three
children. In 1929 the wife sued the defendant for divorce.
The decree in full is not in evidence, but it appears that
she secured the divorce, and custody of the children was
placed in the hands of third parties, at the expense of the
defendant.

At the time the divorce proceeding was pending, the
defendant, upon the advice of his brother and attorney, filed
a personal application in the county court, alleging that he
was incompetent, and asking to have a guardian appointed
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for him. As a result of that application, and apparently
without notice to any one except the brother, Dr. Frank
Warner was appointed his guardian. Further reference to
that proceeding will be made hereafter.

It is in evidence, and not denied, that the purpose of that
guardianship was to protect the defendant’s property from
claims of the wife. The guardianship proceedings, which
were admitted in evidence over the objection of the defend-
ant, clearly sustain the contention of the defendant in that
regard. They show that immediately following his appoint-
ment the guardian reported that he had in his possession
certain personal property consisting of farm machinery,
horses, feed, and household goods valued at $527; that be-
tween the time of the guardian’s appointment and March
7, 1930, the guardian received a total of $798.54 cash. Of
this, $197 was from money turned over to the guardian by
the defendant, reference to which will be made hereafter.
The balance came from the sale of the property, machinery,
and oats belonging to the defendant. There was paid out
during the first year of the guardianship a total of $629.
Of that amount, $590 was paid either to the clerk of the
district court, or to others, as alimony and child support.
The guardian shows a receipt of $3 on May 31, 1930, and
no further receipts. The last payment was made on March
22, 1931, and thereafter no further action was had, no
money received, or paid out, until June 23, 1936, when
the guardian reported a balance of $45.47 which he had had
on hand, and which was paid out in court, attorney, and
guardian fees and expenses. '

The defendant testified in this action that his wife was
extravagant (and in that his testimony is supported by
other witnesses) and that his wife was unfaithful to him.
He denied the paternity of the three children.

The defendant inherited real and personal property from
the estate of his parents. In the probate proceedings of his
mother’s estate, there was over $800 payable to him, which
was paid into court by the administrators of that estate,
and held by the court. A partition action was brought by a
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sister, and his one-eighth interest in the real estate which
he had inherited was sold. Over $4,000 is held by the clerk
of the district court as defendant’s share of the proceeds of
the partition sale.

It appears that, shortly after the divorce action, custody
of two children passed as a matter of fact to the father of
the plaintiffs. The third child appears to be with an aunt,
apparently on the mother’s side.

In April, 1937, the father of the plaintiffs herein filed an
action against the defendant in the district court for Polk
county, asking for the recovery of a substantial sum for the
care of the two children. Thereafter a conference was held
in Holt county between the two plaintiffs and their father,
and it was determined that a petition should be filed asking
that the defendant be placed under guardianship. At that
time, the defendant had a brother and a sister living in
Polk county, and a brother and a sister living nearby in
York county. They were not consulted, and were not pres-
ent at the family meeting when the plaintiffs determined
to file the petition in this action. The brothers and sisters
did not ask that it be filed. The plaintiff Hazel Richardson
did not testify. Neither did the father. Plaintiff Robert
Richardson testified that his reasons for filing the petition
were that he knew the defendant had money coming to
him, that he wanted to see the children cared for, and that
he believed the defendant to be incompetent. He was asked
twice who prepared the petition in this case for him, and
he answered, “An attorney.” He did not name the attorney
until his attorney instructed him to do so. On cross-exami-
nation, he admitted that his father’s claim against the de-
fendant, then pending in court, “might have had something
to do ‘with” his filing of the petition. However, he denied
that his father, or any one else, asked him to file the peti-
tion, although he did talk with his father about it. Plain-
tiff further admitted that his action in this matter was
“partly” guided and controlled by the hope that his father
would prevail in that litigation. One of plaintiff’s attorneys
was the county judge before whom the first guardianship



44 NEBRASKA REPORTS [VoL. 137

In re Guardianship of Warner

proceedings were had. Plaintiff’s attorneys represented the
father in his case against the defendant, and they now
represent the plaintiffs in this action, who, the petition
alleges, are the relatives and “friends” of the defendant.

As to the children, plaintiff Robert Richardson testified
that two of them had been living with his father for seven
years; that the defendant had never come to see them,
written them, sent them gifts or cared about them ; that his
father was not physically able to continue to eare for them
and intended to return them to their father (the alleged
wnecompetent.)

Robert Richardson also testified that in 1935 he bought
a stock tank from the defendant and paid him $4 for it;
that it was in good condition; that the value of a new tank
at that time was $12.50, and that the defendant fixed the
price on the tank. That is one of the acts of alleged incom-
petency of the defendant,

The other act of alleged incompetency, testified to by
the plaintiff, was that at one time the defendant, who was
then living with his sister, drove her car to the near-by town
of Shelby, left it there on the street with the ignition locked,
did not advise his sister where the car was, and did not re-
turn home until several days later. The sister, testifying
for the defendant, explained that she was concerned only
as to where the defendant and the car were.

Upon those two acts, plus his observations and associa-
tions with the defendant, the plaintiff was permitted to
testify that the defendant is incompetent.

A brother of the defendant testified, for the plaintiffs,
that, while living, the father took care of all defendant’s
business, then the mother did so, then a brother, Glen, now
deceased, and, finally, Dr. Warner helped the defendant with
his business; and that he wanted the boys to have some of
the money. The witness himself never had anything to do
with defendant’s business and never was with him when he
transacted it, but observed his actions. He testified that
the defendant worked for him on a number of occasions,
but was not good help because he would “quit for no good
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reason that I know.” He admitted that the defendant under-
stood the value of a dollar and knows what is going on. He
testified that he did not think the defendant knew the
value of an automobile; that the defendant had traded cars
and horses upon occasions; that he (the witness) did not
know anything about these trades as to prices, values, and
exchange conditions. When asked if he knew what his
brother was going to do with his money if he got it, he
replied that, in the summer of 1937, two men came to his
place seeking the defendant, and that “they were out to sell
a trailer house.” There is nothing further in the record to
show that the men ever attempted to sell the defendant a
trailer, or that he ever bought one. On those facts, plus his
general observations of the defendant, Ray Warner testi-
fied that he thought the defendant was incompetent.

It appears from the defendant’s witnesses that at one
time the defendant did quit working for his brother Ray.
Two of the witnesses testified that the reason was that the
brother Ray did not pay the defendant for the work which
he had been doing.

Plaintiffs also called as a witness the brother, Dr. Frank
Warner (a dentist), who testified by deposition. He also
testified that the father, while living, transacted most of
the defendant’s business, and that from 1929 to 1936 he
(the witness) handled the business and the property of the
defendant at the request of his mother, brothers, and sis-
ters; and, during that time, he sold the defendant’s farm
machinery and household property. Based upon the busi-
ness which he transacted for him and observations of him,
it was the opinion of Dr. Warner that his brother was in-
competent to control and manage his property and that he
was easily influenced. However, he admitted that he had
not been associated with his brother enough to know if he
had squandered his money, and that he did not know of
any one who had ever influenced him to do anything that
was not right. In his testimony, Dr. Warner did not refer
to the first guardianship proceedings wherein he was ap-
pointed guardian. However, his testimony covered the




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































