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CASES DETERMINED

IN THE
SUPREME COURT OF NEBRASKA

JANUARY TERM, 1939

LAURIDS JORGENSON, ADMINISTRATOR, APPELLANT, v. DE-
PARTMENT OF BANKING, APPELLEE.
284 N. W. 747

FILED MARCH 17, 1939. No. 30434.

1. Banks and Banking. A plaintiff in equity who claims a trust
fund payable in full from the assets of an insolvent state bank
in the hands of the receiver, but held by the latter as an asset
of the bank, has the burden of establishing title to the fund.

In a suit in equity to recover $12,000 as a trust fund
in the hands of the receiver of an insolvent state bank on the
ground that it was contributed by the deceased cashier from
his personal estate to meet contingent assessments of the bank
under a void statute, the fund is keld to be an asset of the bank
as shown by evidence outlined in the opinion.

“«The claims of depositors, for deposits, not otherwise

secured, and claims of holders of exchange, shall have priority

over all other claims, except federal, state, county and municipal
taxes, and subject to such taxes, shall at the time of the closing
of a bank be a first lien on all the assets of the banking corpora-
tion from which they are due and thus under receivership.”

Comp. St. 1929, see. 8-1,102. State v. State Bank of Omaha, 128

Neb. 148, 258 N. W. 260.

When it is determined in a suit in equity to recover a

trust fund in the hands of the receiver of an insolvent state

bank that the fund is an asset of the bank, a court of equity
must follow the banking law which specifically deals with it as
such.

_0.7

APPEAL from the district court for Seward county:
LoVEL S. HASTINGS, JUDGE. Affirmed.

(1)
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Jorgenson v. Department of Banking

McKillip & Barth, J. J. Thomas and Ivan A. Blevens, for
appellant.

F. C. Radke, Robert H. Downing and Harold Johnson,
contra.

Heard before Simmons, C. J., Rose, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

RosE, J.

This is a controversy between Laurids Jorgenson, ad-
ministrator of the estate of John. L. Jorgenson, deceased,
plaintiff, and the department of banking as receiver of the
Bank of Staplehurst, an insolvent corporation, defendant,
over an alleged trust fund of $12,000 in possession of the
receiver.

John L. Jorgenson was controlling stockholder, director,
cashier and active manager of the bank. He died January
27, 1933. The administrator of his estate filed with the
receiver August 13, 1934, a claim for the trust fund of
$12,000 against the receiver, payable in full from the assets
of the bank. The fund in controversy was claimed by the
administrator on the ground that John L. Jorgenson, indi-
vidually, entrusted it to the bank to meet a contingent lia-
bility for bank assessments levied by the banking depart-
ment under a statute challenged as void in pending liti-
gation.

By act of March 18, 1930, the legislature attempted to
add to the state banking laws a provision for the creation
of a “depositors’ final settlement fund,” in addition to the
“depositors’ guaranty fund.” Laws 1930 (Special Session)
ch. 6. The purpose of the new act was to provide funds for
payment of depositors in insolvent state banks by assess-
ments levied from time to time by the state banking de-
partment on solvent state banks, an act adjudged void No-
vember 10, 1932. Hubbell Bank v. Bryan, 124 Neb. 51, 245
N. W. 20. Assessments levied against the Bank of Staple-
hurst under the legislative act of 1930, before it was ad-
judged void, aggregated $16,961.04, but were never paid.
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The claim of plaintiff is, in effect, that J ohn L. Jorgenson
was coerced by the presumptively valid legislation, by the
orders of the banking department under it, by the assess-
ments and by drafts on the bank for their payment, to
contribute personally from his own estate to the bank a
temporary contingent fund of $12,000 to meet those assess-
ments, if the act of 1930 should be adjudged valid, and that
his money, in equity, should be restored to his estate as a
trust fund, since the assessments and contingency had no
existence in fact or law, the fund being his alone at all times.
There is also the alternative claim that the fund, even if
voluntarily created, was provided through mistake and con-
sequently is recoverable as a trust fund.

The receiver rejected the claim as invalid, and plaintiff,
the administrator, brought this suit in equity in the dis-
trict court for Seward county December 6, 1934, to recover
the fund as trust property belonging to the estate of de-
cedent.

Defendant denied that the fund in controversy was a
trust fund and pleaded in substance, among other things,
that it was a voluntary contribution to avoid a formal stock
assessment, to reduce existing deficits in bank funds, to
increase depleted bank reserve and to keep the bank open
for business.

In a reply to the answer it was alleged that the 12,000-
dollar fund was placed in the bank for the sole purpose of
paying the assessments for the benefit of the “depositors’
final settlement fund,” in the event of their adjudicated
validity ; that otherwise it was to be returned to the owner;
that the bank never acquired title to it or any interest in it
at any time.

Upon a trial of the cause the district court found that
the fund in controversy was not a trust fund and dismissed
the suit. Plaintiff appealed.

It is earnestly argued on behalf of plaintiff that the un-
disputed evidence establishes his equitable right to this
12,000-dollar fund. In this connection reference is made to
the following evidential items of proof: The fund obtained
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by the bank consisted of Ocken note and mortgage for
38,000 and cash of $4,000, personal funds of John L. J orgen-
son. The bank books showed as “contingent reserve for
depositors’ final settlement fund,” $12,434.04. There was a
corresponding charge to profit and loss of $12,434.04. Com-
ments of counsel for plaintiff on these and other entries
are that there were no assets in the undivided profit ac-
count and that “this was a mere setting up of figures—a
nullity ;” that when the bank was next examined it was
criticized by the banking department for so doing and or-
dered “to put up some actual reserves.” In compliance the
12,000-dollar reserves were put up by John L. Jorgenson,
he making at the time on the bank books an entry showing
Ocken note placed to take care of reserve for depositors’
guaranty fund set up previously by order of banking de-
partment, $8,000; cash put in by John L. Jorgenson, same
as above, $4,000; that these funds were traced into the bank
and into the hands of the receiver and are trust funds re-
coverable in full from the assets of the bank in preference
to other creditors, funds in the hands of the receiver being
sufficient for that purpose; that, regardless of bank book
entries, condition of the bank and orders of the banking
department, the real purpose of the $12,000 in the bank
was the creation of a temporary contingent “depositors’
final settlement fund” which had no existence after the act
of 1930 was decreed invalid, leaving the title and right of
possession in the owner. These propositions were argued at
length with reference to evidence and to decisions applying
rules of equity to plaintiff’s theory of the case.

Does the preponderance of the evidence prove that the
fund in issue was a trust fund? In the transactions in-
volved John L. Jorgenson acted for himself personally and
for the bank as cashier, director, owner of 75 per cent. of
its stock and manager. He was an experienced banker with
authority to make his bank books and his bank records
divulge the true nature of his banking transactions. He
owed that duty to the minority stockholders, to the bank,
to the depositors, to creditors and to the banking depart-



VoL. 136] JANUARY TERM, 1939 5

Jorgenson v. Department of Banking

ment of the state. Was he both the contributor of the fund
and the beneficiary of the trust, if the legislation under
which his bank was assessed for the final settlement fund
should be adjudged void? The petition alleges and the evi-
dence shows that he put the 12,000-dollar fund in the assets
of the bank. The statute gives depositors and holders of
exchange preferential liens on all assets of bank, taxes
excepted. Comp. St. 1929, sec. 8-1,102. Plaintiff did not
prove any oral or written contract between Jorgenson and
the bank creating the trust as a ground for equitable relief.
If the fund belonged to Jorgenson or his estate at all times
it was never an asset of the bank but a liability. A specific
designation of the fund as a special deposit to be reclaimed
as such has not been found in the evidence. There was no
specific account or record to show definitely that the fund
was a liability owing by the bank to Jorgenson. After de-
mands had been made by the banking department for a
liability account on the bank books to meet the assessments
for the depositors’ final settlement fund, additional money
for that purpose was not at first put into the bank, but
credits to such an account were charged against other ac-
counts, overdrawing them. There is evidence tending to
prove that the 12,000-dollar fund was a voluntary contribu-
tion to restore overdrawn accounts and was retained and
used as an asset of the bank. March 23, 1932, Jorgenson
reported to the banking department an earning’s deficit of
~ $12,444.19 and $12,000 placed in profit and loss account.
June 30, 1932, the same fund was reported by the cashier,
Jorgenson, to the banking department as “voluntary con-
tributions to surplus or profits.”” That it was so considered
is indicated by minutes of a meeting of the bank directors
July 1, 1932. It was so communicated to the banking de-
partment in a report by Jorgenson, July 12, 1932. Pub-
lished reports of the bank fail to show a liability to him for
~ this fund.
Official examinations of the bank and directions of the

banking department from time to time tend to prove the
following facts: January 4, 1932, the bank was found to
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have for elimination assets aggregating $188,292.55. On
the date of the examination, the legal reserve was only 2
per cent. and the average since the last previous examina-
tion was only 8 per cent.—an insolvent condition. Febru-
ary 29, 1932, was the date on which the 12,000-dollar fund
was placed in the bank and credited to the profit and loss
account.

Employees of the bank testified to the effect that Jorgen-
son knew the condition of the bank, that there was an im-
pairment of capital and that the fund was put in the bank
to take up deficits.

As early as April 22, 1930, the bank had been examined
with the result that it was ordered to eliminate assets
totaling $41,806.11. To take up bank losses Jorgenson on
different occasions contributed from his personal estate ap-
proximately $40,000. His devotion to the interests of the
bank is reflected by his personal contributions to its assets
during a distressing financial depression. He kept it open
for commercial business at the risk of his personal contri-
butions to its assets. It is a reasonable and logical infer-
ence from all the facts and circumstances, including his own
acts, that he was more concerned about the safety of his
bank than of the hazard of his $12,000. If that item was a
trust fund in the bank, it was an additional liability of the
bank when in an insolvent condition, a precarious place for
a trust fund within the knowledge of Jorgenson. If it was
~ an asset, as he certified in his reports, it stood for integrity
of the bank and for the protection of its depositors and
other creditors who put their trust in him.

A plaintiff in equity who claims a trust fund payable in
full from the assets of an insolvent state bank in the hands
of the receiver must establish his title to it. In re State
Bank of Elkhorn, 129 Neb. 506, 262 N. W. 15. In the present
instance plaintiff did not sustain the burden of proof on that
issue. The proper deduction from the evidence is that the
fund in litigation was an asset of the bank. As such the
banking law deals with it as follows:

“The claims of depositors, for deposits, not otherwise
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secured, and claims of holders of exchange, shall have
priority over all other claims, except federal, state, county
and municipal taxes, and subject to such taxes, shall at the
time of the closing of a bank be a first lien on all the assets
of the banking corporation from which they are due and
thus under receivership.” Comp. St..1929, sec. 8-1,102.
State v. State Bank of Omaha, 128 Neb. 148, 258 N. W. 260.

When it is determined that the fund is an asset of the
bank in the hands of the receiver, a court of equity must
follow the banking law specifically dealing with it as such.
The finding upon the trial de novo is that the fund in issue
is an asset of the bank and not a trust fund belonging to
the estate of John L. Jorgenson, deceased. It follows that
the judgment below is

AFFIRMED.

MESSMORE, J., dissenting.

The 1930 legislature, for the purpose of creating a fund
with which to pay depositors in state banks previously
closed, provided for the creation of a “depositors’ final settle-
ment fund,” levying an assessment of two tenths of one per
cent. of the average daily deposits on all corporations en-
gaged in the business of banking, said assessments to con-
tinue for a period of 10 years, beginning with the year 1931.
During the time that the action was pending in the supreme
court of this state in which the constifutionality of the act
was being tested, assessments were made against Jorgen-
son’s bank at Staplehurst, in the aggregate amount of $16,-
961.04. Three sight drafts were drawn for the payment of
these assessments which were refused. The bank was ex-
amined by the department of banking under date of April
221930, as shown by defendant’s answer. The report of
the department showed: “Guaranty fund assessments, all
unpaid assessments up to and including 1930 should be
set up on the books and shown as liability.” May 16, 1931,
the examiner, on behalf of the department of banking, or-
dered the bank to set up on its books a reserve account for
guaranty and final settlement funds. In obedience to this
order, the bank set up on its books an account entitled
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“Contingent Reserve for Depositors’ Final Settlement
Fund,” and entered in that account a credit of $12,434.04.
As an offset entry the undivided profits account was debited
with a like sum. Immediately prior to this order the ac-
count was overdrawn in the amount of $5,198.66, and the
additional debit charge of $12,434.04 resulted in increasing
the deficit to $17,632.70, On February 20, 1932, a further
credit was entered on the ‘“Contingent Reserve for De-
positors’ Final Settlement Fund” account in the sum of
$1,365.97, and a like amount debited to the profit and loss
account, creating a total credit in the final settlement fund
of $13,800.01, resulting in a deficit in the undivided profits
account of $13,864.73. While the undivided profits account
was overdrawn in the amount of $13,864.73, of this sum
$13,800.01 was created by the credits to the contingent re-
serve account. Eliminating the credits to the contingent
reserve account, it would leave the profit and loss account
overdrawn in the sum of $64.72.

On January 4, 1932, another examination of the bank
was made, and the examiner reported that there existed a
deficit in the undivided profits account in the sum of $12,-
444.19. This of course indicated an impairment of the
capital structure, and Mr. Jorgenson was directed to restore
this impairment which had been caused by the credits to
the contingent reserve account. On February 29, 1932, Mr.
Jorgenson put up the two items in controversy, to wit, a
note and mortgage of L. C. Ocken for $8,000, and cash from
his personal funds in the sum of $4,000, and, as an offset
entry, this 12,000-dollar fund was credited to the undivided
profits account. The journal entry of this $12,000 is as
follows:

“Note #24910 L. Ocken placed to take
care of Res(erve) for Dep(ositors)
Guar (antee) Fund set up previously

by orders of Banking Dept................__. $8,000
“Cash put in by J. L. Jorgenson.
Same as above ... $4,000”

This entry of figures to the credit of this account did not
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create a reserve. To create a reserve it is necessary to
make a transfer from an existing reserve account, or to
put up new assets. The entry of a credit of $12,434.04 to
the contingent reserve account and a debit of a like amount
to the undivided profits account would effect a transfer of
reserve assets, provided there were assets in the account
that could be transferred; but there were none.

On this bookkeeping, as shown by placing the 12,000-
dollar fund in the account of profit and loss, the department
of banking contends that the funds were intermingled and
constituted an asset of the bank and were voluntary con-
tributions made for that purpose, and there is evidence to
this effect by the oral statement of a bank clerk of Jorgen-
son. However, the evidence is more persuasive that Jor-
genson put up this 12,000-dollar fund, and it was carried
and designated as “Contingent Reserve for Depositors’ Final
Settlement Fund,” carried in the same title on the books of
the banking department, and shown in the published re-
ports. In other words, the fund was so placed under the
direction of the department of banking that it constituted a
condition contingent on the validity of the act of March 18,
1930. The reason for examining the bank in the first in-
stance, the notations made relative to the funds of the bank,
all relate to the assessments; that is the history previous to
the closing of the doors of the bank. In this connection,
and as stated in the majority opinion, Mr. Jorgenson did
contribute more than $40,000 of his own personal funds in
an effort to protect his depositors and creditors, truly com-
mendable and unusual. In this connection the majority
opinion states: “If that item was a trust fund in the bank,
it was an additional liability of the bank when in an in-
solvent condition, a precarious place for a trust fund within
the knowledge of Jorgenson.”

We are concerned with a specific fund which Jorgenson
was directed and ordered to put up for a specific purpose.
He was not in a position to much longer refuse, and when
this fund was put up by him the validity of this act was
being questioned. No one knew whether it would be held



10 NEBRASKA REPORTS [VoL. 136

Jorgenson v. Department of Banking

valid, but, inasmuch as it was in existence, Jorgenson was
requested to comply with it, and he did so.

Some contention is made that there was no agreement
between the department of banking and Jorgenson, oral
or written, as to how the fund should be carried, or that
he was to receive it back in the event that the act should be
declared void, or, if valid, whether the fund would be used
for the purpose for which the act was created. This issue
was one of intention. The intention with which the money
was placed in the reserve fund controls, and the evidence
in this case, without question, supports the plaintiff.
Mathiesen, who worked for Jorgenson and was later as-
sistant receiver in the department of banking, and Dahl,
who also worked for Jorgenson, testified that the 12,000-
dollar fund was placed in the undivided profits account to
cover the contingent reserve for depositors’ final settlement
fund. This evidence is not controverted. The intention of
the parties may be inferred from all the facts and circum-
stances surrounding the transaction. This principle of law
is too well established to require citation of authority.

Without further setting out the documentary evidence,
but repeating that throughout the record this fund was
carried through all of the reports, as far as I am able to
ascertain from the documentary evidence in this record, it
shows that the fund was a contingent reserve for deposi-
tors’ final settlement fund. This court declared the act of
Mareh 18, 1930, void, and its final death-blow occurred
May 22, 1933, when a petition on writ of certiorari was
denied by the United States supreme court. Therefore, all
of the funds accruing during the life of the act would be
released ; they could not be legally used for the purpose in-
tended by the act. Mr. Jorgenson died before the act in
question was finally adjudicated. The plaintiff here was not
familiar with the situation, and had to acquaint himself
with the facts as best he could. He filed this action in time.

I believe the position of the plaintiff, that this 12,000-
dollar fund was put up by Mr. Jorgenson for a specific pur-
pose, conditioned upon the validity of the act of March 18,
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1930, and that this was the only reason therefor, is well
taken. This fund was his money, and it was not taken out
of the bank or out of any other fund in the bank, as shown
by the record. In the event of the failure of this condition,
upon which this money was placed by Jorgenson, his estate
is entitled to the fund.

RODNEY S. DUNLAP ET AL., APPELLEES, V. LOUP RIVER PUBLIC
POWER DISTRICT, APPELLANT.
284 N, W. 742

FILED MARCH 17, 1939. No. 30436.

1. Eminent Domain: EASEMENT: DAMAGES. When a perpetual
easement is taken for the erection of an electric power line across
farm land far from any buildings, the condemnor need not pay
for the entire fee of the land over which the line runs, but
simply for the damage to the owner’s entire property caused by
the construction thereof.

DAMAGES: INSTRUCTION. Instruction to jury is ap-
proved, which reads in part as follows: “You will then proceed
to determine from a preponderance of the evidence, the damages
to the whole farm caused by the construction of the line over
the same, and in determining this you may take into consideration
every element of annoyance, inconvenience, danger and disad-
vantage resulting from the construction and maintenance of the
line which would influence an intending purchaser’s estimate of
the market value of such property, including danger from the
transmission lines, if any; annoyance, if any you find, which
would result from defendant’s perpetual right to enter plaintiffs’
lands to maintain, repair and rebuild the line; inconvenience, if
any, by reason of the structures and lines; danger, if any, that
weeds might grow around the poles and structures; damage, if
any, by the cutting of trees and all other disadvantages, annoy-
ances, dangers and inconveniences referred to in the evidence.”
Mere general fears from the presence of a
transmission line cannot be made the basis upon which to predi-
cate any depreciation in market value, for ill-defined fear that
at some unknown time in the future some misfortune may come
to man or beast by reason of the transmission line cannot enter
into the consideration of those who are required to fix the amount
of the damages.
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A perpetual easement across a farm is an in-
fringement upon the previous rights of the owner, and as one
of the elements of his loss, he is entitled to recover damages to
whatever extent his former methods of farming the land have
been interfered with by the erection of such electric power line.

APPEAL from the district court for Dodge county:
FREDERICK L. SPEAR, JUDGE. Affirmed on condition.

August Wagner and C. N. McElfresh, for appellant.
Cook & Cook and Abbott, Dunlap & Abbott, contra.

Heard before SimMmons, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.

PAINE, J.

This action for damages arose out of an application of the
Loup River Public Power District, defendant and appel-
lant, to acquire a perpetual right of way easement across
lands of the plaintiff by eminent domain for the purpose of
erecting a high power transmission line. As a result of the
proceedings in the county court, the five appraisers on
October 1, 1937, allowed the following sums: $1,500 for
damage to farm, $15 for crop damage, and $175 for dam-
age to trees, making a total allowance of $1,690 damages.
From this award an appeal was taken to the district court
by the defendant power district, and a jury returned a ver-
dict for $50 crop damage, and for other damages $2,066,
making a total, with interest, of $2,158, for which judgment
was entered. The defendant has appealed.

Plaintiff is the owner of 240 acres of bottom land in the
Platte valley, located about five miles southeast of Fremont.
This farm is highly improved, and is used as a dairy farm.
The north 160 acres is crossed diagonally by a large drain-
age ditch of the Elkhorn Drainage District, the right of
way being 60 feet in width, although the ditch itself is only
about 20 feet wide, but it separates the 160 acres into two
parts. All of the buildings are located in the northeast cor-
ner of the 160-acre tract, being at the farthest point from
the ditch and the transmission line, which is on the far
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side of the ditch from the buildings. The 80 acres lie di-
rectly south of the 160 acres.

Nearly all of the land is tillable, and practically all is
under cultivation, and requires the use of heavy machinery,
such as large tractors, plows, harvesters, and combine, said
farm being alleged to be of the reasonable value of $48,000.
The defendant’s high-powered transmission line will carry
an electric current having a voltage of 115,000 volts to
Omaha from the defendant’s power plant near Columbus.
In the petition it is alleged that, by reason of the construc-
tion of this high-powered line, the plaintiff’s land will be
damaged in the full sum of $11,300.

The evidence discloses that this power transmission line
enters this land some 224 feet east of the northwest corner
of the land, and runs in a straight line southeast across the

"middle of the northwest quarter, running almost parallel
with, but from some 200 to 300 feet to the west of, the
drainage ditch across said quarter-section, and continues in
a straight line across the northeast corner of the plaintiff’s
south 80 acres.

The first structure to be built as 1t enters the farm from
the north is 115 feet from the boundary line, and is a four-
legged steel tower, type “TAP,” being 23 feet square on the
ground. The second structure is type “HTP,” being lo-
cated 660 feet away, and consists of two large poles, set
14 feet, six inches apart, with necessary bracing between
the poles, and two cross-arms at the top extending 29 feet
in width, all set at right angles with the line. It is 675 feet
to the third structure, similar to the “H” type structure
just described, and the fourth, fifth, and sixth structures
are built on the same plan. The entire length of the trans-
mission line is 3,978 feet upon the farm of plaintiff, and the
three wires of the line itself will be 27 to 30 feet in the air.

On January 12, 1938, the plaintiff duly filed an assign-
ment of the full amount of any award he might secure to.
the Federal Land Bank and the Federal Farm Mortgage
Corporation, to be applied in reduction of mortgages now
held by said corporations upon the land herein.
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In the argument much attention was given to the danger
inherent in this line. Plaintiff calls attention to the testi-
mony of two engineers, who testified that they would place
a limit of 15 feet as the nearest that a person should come
to a transmission line carrying 115,000 volts, and that a
man on a load of hay would be partially grounded, and if
he had a pitchfork in his hand he could receive a shock
that might endanger his life.

Testimony was to the effect that it would be very hard to
turn a big tractor drawing a drill around these posts. It
was also said that weed patches would grow around each
one of these big posts, and would have to be cut out by
hand, and would be unsightly. It is extremely dangerous to
operate a combine near such a transmission line, as the line
stretches in hot weather and sags down. We are asked to
consider that the power district has a perpetual right to go
across this land with trucks and equipment at any and all
seasons of the year.

Testimony was given of the difficulty of putting up al-
falfa and of planting check-rowed corn near these large
poles. Evidence was also taken of the height reached by
combine and hay stackers when near this line, which is 27
to 30 feet in the air.

Seven very large cottonwood trees were cut down in build-
ing the line. Plaintiff contends they were of great benefit
in the pasture to shade the live stock. Defendant claims it
was compelled to run its line straight to avoid loss of cur-
rent, and so could not follow line of drainage ditch, or avoid
the large trees, and that the trees are of no real value, and
the only damage in cutting them is an inconvenience of
farming around the stumps, the same as around the stand-
ards erected in the line.

The first assignment of error and proposition of law are
based on the overruling of defendant’s motion for a change
of venue. Section 20-410, Comp. St. 1929, provides for
such an order if it appears that a fair and impartial trial
cannot be had. There was a nine-page motion filed for
change of venue. It appears that two applications were
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filed by the defendant in the county court to acquire this
right of way. The first was filed July 30, 1937, and certain
action of the appraisers was criticized by defendant, and
the second application was made on September 11, 1937.
The motion for change of venue was supported only by a
single affidavit of C. N. McElfresh, one of the attorneys for
defendant. This affidavit, although filed in the office of the
clerk, was not incorporated in the bill of exceptions, and
not offered as evidence in the district court, and therefore
cannot be considered. In re Estate of Lyell, 116 Neb. 827,
219 N. W. 189; Hannah v. American Live Stock Ins. Co.,
111 Neb. 660, 197 N. W. 404. There was no error in the
trial court overruling this motion for change of venue.
Markel v. Glassmeyer, 132 Neb. 716, 273 N. W. 33.

As to the dangers of this line, a great deal of testimony
was brought out, over objections, about the respective
heights of a combine, a hay stacker, and of a man on a load
of hay, and that, because of the tools used in stacking hay,
no stack should be placed nearer than 50 feet from the
transmission line. Much evidence was also taken as to the
necessity of giving warnings of the dangers inherent in a
line carrying perhaps the highest voltage in the state.

D. J. DeBoer is the chief electrical engineer of the de-
fendant company. He testified that this transmission line
runs straight for nine miles at this point; that it is not
practical to follow section lines or drainage ditches; that
each of the three “wires” making up the transmission line
are made as follows: A steel core, made up of seven strands
of wire, with 26 strands of aluminum wire on the outside.
With this construction the steel core carries the weight of
the span of 600 or 800 feet, while the aluminum carries the
electrical current. Under the worst weather conditions,
which are one-half inch of ice all around the wire, at a
temperature of zero, and a 54-mile-an-hour wind, this line,
according to the estimates of the United States Bureau of
Standards, would be carrying a load of 6,860 pounds, but
this line can stand a load of 14,000 pounds before it will
break. The poles are 50-foot western cedar poles, having a
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life of 25 to 40 years; the cross-arms are of Douglas fir,
with a life of 15 years. The wire will not need replacement
for 50 years. A steel tower, such as the one on plaintiff’s
farm, is erected every four miles to support the line in all
directions. Each structure is equipped with protector tubes
to drain the lightning or static charges from the line. Mr.
DeBoer testified that the safety of any one who would come
within 10 feet of these wires might be menaced, that is,
their lives might be in danger. The plaintiff’s engineers
testified that 15 feet was the nearest one should approach
the wires.

In the case at bar, the easement simply grants the right
to the power district to go upon and over the farm to con-
struct, repair, rebuild, or maintain this one steel structure
and five pairs of poles, and the transmission lines. The life
of the materials used is so long that the use of the ease-
ment by a truck, after the original construction, may only
be made at intervals of years. The land can be farmed
around the poles as before, with some inconvenience. No
land is purchased by the power district, and the plaintiff
will still pay all of the real estate taxes upon the land in-
cluded in the easement.

“When an easement is taken which still leaves the owner
with property rights of material and measurable value, the
condemnor need not pay for the entire value of the fee
simple. But in these cases—such as in the cases where an
electric power company runs wires over the owner’s prop-
erty—compensation is based, not on the separate value of
the easement but rather on the damage to the owner’s entire
property attributable to the taking of the easement and
to the prospective use which the taker will make of it.”
Orgel, Valuation Under Eminent Domain, 355.

The main question, therefore, was the damages to the
farm as a whole, and the trial court in the case at bar gave
the instruction No. 3, in which the court first instructed
as to crop damage, ete., and then said:

“You will then proceed to determine from a preponder-
ance of the evidence, the damages to the whole farm caused
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by the construction of the line over the same, and in de-
termining this you may take into consideration every ele-
ment of annoyance, inconvenience, danger and disadvantage
resulting from the construction and maintenance of the line
which would influence an intending purchaser’s estimate of
the market value of such property, including danger from
the transmission lines, if any; annoyance, if any you find,
which would result from defendant’s perpetual right to
enter plaintiffs’ lands to maintain, repair and rebuild the
line ; inconvenience, if any, by reason of the structures and
lines; danger, if any, that weeds might grow around the
poles and structures; damage, if any, by the cutting of
trees and all other disadvantages, annoyances, dangers and
inconveniences referred to in the evidence. In fixing the
amount of plaintiffs’ damages you will ascertain the rea-
sonable market value of the premises immediately before
the building of said line and the reasonable market value
immediately after the line is built and allow plaintiffs the
difference. Market value is based upon the market value
at the time of condemnation on Sept. 11, 1937. The reason-
able market value of the land is the price which the real
estate would bring if it were offered for sale by one who
desires but is not obligated to sell, and is bought by one
who is willing to purchase but is not compelled to buy.”

Attacks are made upon this instruction from many angles;
first, because it allows the jury to take into consideration
the “danger” from transmission lines, if any.

Mere general fears from the presence of a transmission
line eannot be made the basis upon which to predicate any
depreciation in market value, for ill-defined fear that at
some unknown time in the future some misfortune may
come to man or beast by reason of the transmission line
cannot enter into the consideration of those who are re-
quired to fix the amount of the damages. But, on the other
hand, if such fears be reasonable, not speculative nor ill-
defined, but founded on practical experience, and if such
fears are entertained so generally as to enter into the cal-
culations of all who propose to buy or sell, can it logically
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be said that they do not depreciate the market value of
property? If an owner cannot sell his property at as good
a figure with this line across it as he could before, then his
land may be depreciated on account thereof. See Kentucky
Hydro-Electric Co. v. Woodard, 216 Ky. 618, 287 S. W. 985;
10 R. C. L. 156, sec. 137; St. Louis, E. R. & W. R. Co. v.
Oliver, 17 Okla. 589, 87 Pac. 423, 10 Ann. Cas. 748; Illinois
Power & Light Corporation v. Peterson, 322 Ill. 342, 153
N. W. 577, 49 A. L. R. 692.

In an exhaustive discussion of these questions by Charles
T. McCormick, professor of law at Northwestern Univer-
sity, and found in 17 Minn. Law Review, 461, it is said that
all of the public injury that will flow from the public im-
provement is to be considered in the light that it would
be considered by a prospective purchaser, but speculative
and unlikely possibilities of harm are to be excluded, as
well as the possibility of unlawful or negligent construction
or operation of the power plant. It has been held, in de-
cisions relating to condemnation of rights of way for elec-
tric power transmission lines, that it is necessary to curb
the over-imaginative speculations as to possible dangers.
Evidence of the necessity of the entry of the power com-
pany’s employees upon the land to patrol and repair the
line, and the probable consequent disturbance of cattle as
bearing upon the value of grazing land, is competent (Mis-
souri Power & Light Co.v. Creed, 32 S. W. (2d) (Mo. App.)
783), as is also proof of public inconvenience to and ob-
struction of farming operations by such a power line (I1li-
nois Power & Light Corporation v. Barnett, 338 I11. 499,
170 N. E. 717).

Our court is committed to the rule: “The jury in fixing
the damages sustained by a landowner in consequence of
the appropriation, or injury, of his property for a public
use may take into account every element of annoyance and
disadvantage resulting from the improvement which would
influence an intending purchaser’s estimate of the market
value of such property.” Chicago, R. I. & P. R. Co. ».
O’Neill, 58 Neb. 239, 78 N. W. 521. See, also, Kayser v.
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Chicago, B. & Q. R. Co., 88 Neb. 343, 129 N. W. 554; Beck-
man v. Lincoln & N. W. R. Co., 85 Neb. 228, 122 N, W. 994;
Omaha S. R. Co. v. Todd, 39 Neb. 818, 58 N. W. 289; Chi-
cago, B. & Q. R. Co. v. O’'Connor, 42 Neb. 90, 60 N. W. 326;
MecGinley v. Platte Valley Public Power and Irrigation Dis-
trict, 138 Neb. 420, 275 N. W. 593 ; Lilienthal v. Platte Val-
ley Public Power and Irrigation District, 134 Neb. 281, 278
N. W. 492,

Several of the propositions of law advanced for reversal
are based upon the evidence of fear of danger allowed by
the court to go to the jury, especially as to this fear ex-
pressed by farmers with no scientific knowledge of their
own. It is insisted by the power district that it is not an
insurer against the dangers arising from such power line,
and that no legal duty requires it to give warnings of the
danger of such line, and that the court gave undue promi-
nence to, and overemphasized the gravity of, such danger,
which was an invasion of the province of the jury.

In the case of an electric line going across a man’s farm,
the question is simply how much damage has been done to
the farm. A perpetual easement constitutes an infringe-
ment of the former and previous rights that the farmer
had in the land, and, as one of the elements of his loss, he is
entitled to recover damages to whatever extent his former
method of farming that land has been interfered with. The
free use of that land is a property right, and whatever
infringes on that must be paid for as damaging the land.

From a painstaking examination of the entire record, we
find no prejudicial errors in the instructions, or in the
admission of evidence, and yet we are convinced that the
evidence does not warrant a recovery of damages in the
sum of $2,158, while another trial would cause delay and
additional costs.

In the opinion of this court, the sum of $1,500 would be
sufficient to cover all the damages to this farm in running
this power line over it, considering that its location is far
removed from the buildings, and its course is somewhat
parallel with and near the drainage ditch which crosses this
same farm land.
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If the plaintiffs file a remittitur reducing the judgment

to $1,500 within 30 days, the judgment of the lower court
will be affirmed as thus modified, otherwise the same will be
reversed.

[V

AFFIRMED ON CONDITION.

LAWRENCE GREENOUGH V. STATE OF NEBRASKA.
284 N. W. 740

FiLED MARCH 17, 1939. No. 30485.

Criminal Law. The objection that the defendant in a criminal
case has not had a preliminary examination is waived unless
raised before he enters a plea of not guilty.

Larceny. The force and effect to be given the fact of possession
of stolen property recently after the theft, and the sufficiency
or insufficiency of such evidence, are solely for the jury to be
considered in connection with all other evidence adduced at the
trial.

Criminal L.aw. The venue of a crime may be established by
circumstantial evidence.

Under the provisions of section 29-2620, Comp. St.
1929, a defendant eligible for an indeterminate sentence is en-
titled thereto only in the discretion of the trial court.

ERROR to the district court for Brown county: ROBERT R.

DICKSON, JUDGE. Affirmed: sentence reduced.

Sterling F. Mutz and Robert S. Stauffer, for plaintiff in

error.

Walter R. Johnson, Attorney General, and Donald E.

Kelley, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,

CARTER, MESSMORE and JOHNSEN, JJ.

CARTER, J.
Plaintiff in error, who will hereafter be referred to as

the defendant, was convicted of the crime of larceny of
property valued by the jury at $55, and a sentence of five
years in the state penitentiary was imposed. :



VoL. 136] JANUARY TERM, 1939 21

Greenough v. State

The record discloses that a gasoline station in Ainsworth, -
Nebraska, belonging to Nicholas A. Sawyer was broken
into on the night of February 11, 1938, and robbed of five
new automobile tires. It further appears that the defend-
ant and a companion appeared in Valentine, Nebraska,
early in the morning of February 12, 1938, and sold the
tires to a tire dealer for $2.50 each when their market
value was more than twice that amount. The defendant
was seen by several people in Valentine that morning and
all identified the defendant subsequent to his arrest. The
tires were identified beyond question as the ones taken from
the gasoline station, and the automobile being used by the
defendant on the night of the robbery was subsequently
found in the possession of one Everhart in Ainsworth. The
defendant offered no evidence. Upon this state of facts the
jury returned a verdiet of guilty.

Defendant complains of the fact that he did not receive
a preliminary hearing. It appears that a complaint was
filed in the county court of Brown county and the defendant
was taken into custody under a warrant issued from that
court. Without a preliminary hearing being held, an in-
formation was filed in the district court for Brown county
on February 24, 1938, and on that date the defendant was
arraigned and a plea of not guilty entered. This clearly
was a waiver of his right to a preliminary hearing. The
objection that the defendant in a criminal case has not had
a preliminary examination is waived unless raised before
he enters a plea of not guilty. Dinsmore v. State, 61 Neb.
418, 85 N. W. 445; Meyers v. State, 104 Neb. 356, 177 N.
W. 177 ; State v. Boehm, 68 N. Dak. 340, 279 N. W. 824, 116
A. L. R. 547.

Defendant contends that the evidence is insufficient to
sustain a conviction where it does not show that defendant
was in the county at the time of the commission of the
crime. The evidence must show, of course, that the defend-
ant committed the crime at the time and place charged,
but the law does not require an eyewitness. Under the
doetrine announced in this state no presumption of guilt
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arises from the mere possession of stolen property. The
force and effect to be given the fact of possession of stolen
property recently after the theft, and the sufficiency or
insufficiency of such evidence, are solely for the jury when
weighed in connection with all other evidence adduced at
the trial. Williams v. State, 60 Neb. 526, 83 N. W. 681;
Ridenour v. State, 119 Neb. 688, 230 N. W. 587.

The defendant in this case was in possession of the
stolen property very shortly after the robbery and his pos-
session is unexplained. He sold the property late at night
for much less than it was worth. The facts and circum-
stances surrounding the commission of the crime and the
subsequent sale of the property by the defendant are in no
way inconsistent with his guilt. The jury were clearly
justified in concluding that the defendant was guilty after
considering the evidence produced.

Defendant complains that it was not established that the
crime charged was committed in Brown county. It is true
that defendant was seen with the property in his posses-
sion only in Cherry county. Venue may be proved, how-
ever, by circumstantial evidence. Union P. R. Co. v. State,
88 Neb. 547, 130 N. W. 277. The evidence tending to prove
that the crime charged was committed by the defendant,
when it is established that the crime took place in Brown
county, is also evidence which the jury can rightfully con-
sider in determining whether the defendant committed the
crime in the county where the charge was filed. The evi-
dence as to venue was sufficient to sustain the finding of
the jury.

Defendant complains that the trial court erred in not
imposing an indeterminate sentence instead of the flat sen-
tence of five years. The indeterminate sentence law, in so
far as it applies to this case, is as follows: “Every person
over the age of eighteen years convicted of a felony * * *
shall if judgment be not suspended or a new trial granted
be sentenced to the penitentiary, but the court imposing
such sentence may in its discretion and providing such
person has not previously been confined in any penitentiary
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impose upon such person an indeterminate sentence.” Comp.
St. 1929, see. 29-2620. (Italics ours.) It appears that the
imposing of an indeterminate sentence under this act is
discretionary with the trial judge. There is no evidence in
the record which shows that the defendant has or has not
been previously confined in any penitentiary. There is
nothing in the record from which this court could say that
the trial court abused the discretion which the statute con-
fers upon it. There being no error affirmatively appearing,
the presumption necessarily is that the trial court acted
properly in imposing the sentence.

Defendant relies upon Griffith v. State, 94 Neb. 55, 142
N. W. 790; Brown v. State, 103 Neb. 271, 171 N. W. 906;
Seaton v. State, 109 Neb. 828, 192 N. W. 501; Ingoldsby v.
State, 110 Neb. 495, 194 N. W. 457; Gragg v. State, 112
Neb. 732, 201 N. W. 338. These cases all refer to crimes
committed prior to the enactment of the present indeter-
minate sentence law and consequently have no application
to the case at bar.

It is argued that a sentence of five years in the peniten-
tiary is excessive. After a consideration of the nature of
the offense and the circumstances as shown by the record,
we conclude that there is merit in this contention. By au-
thority of section 29-2308, Comp. St. 1929, the sentence is
reduced from five to three years in the state penitentiary.

No prejudicial error appearing in the record, the judg-
ment is affirmed as modified.

AFFIRMED : SENTENCE REDUCED.

FRANK W. BELL, APPELLANT, V. LLOUIS DENTON, DOING BUSI-
NESS AS TALMAGE MILLS, APPELLEE.
284 N. W. 751

FILED MARCH 17, 1939. No. 30559.

1. Workmen's Compensation. A claimant for compensation under
the workmen’s compensation law has burden of establishing
that he suffered injury from an accident arising out of and in
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the course of his employment. Comp. St. Supp. 1937, sec. 48-152.
COMPENSABLE INJURIES. In order that an injury be
compensable under the workmen’s compensation law, it must
arise out of and in the course of employment. ’

: “There must be a causal connection between
the employment and the injury before a recovery can be allowed
on a disability arising out of and in the course of employment.”
Sheets v. Glenwood Telephone Co., 135 Neb. 56, 280 N. W. 238.

: Where an employee deviates from his em-
ployment and is injured while engaged in his own business or
enjoyment, the injury is not compensable under the workmen’s
compensation law,

: The evidence in the record examined, and
found to establish that the accident and injury resulting there-
from did not arise out of and in the course of employment.
APPEAL. “No certified transcript of the pleadings and
orders of the workmen’s compensation court is required to be
filed in the district court in order to give it jurisdiction of an
appeal in which a rehearing or retrial has been waived before
the compensation court.” Hansen v. Paxton & Vierling Iron
kas 135 Neb. 867, 284 N. W. 352.

“To give the district court jurisdiction in a
compensatlon case in which a rehearing or retrial is waived
before the compensation court, it is only necessary that there be
filed, within fourteen days, a waiver of rehearing and a notice of
intention to appeal in the compensation court, and an applica-
tion or petition for a trial de novo in the district court, setting
out the errors on which it is sought to reverse or modify the
award of the compensation court.” Hansen v. Paxton & Vierling
Iron Works, 135 Neb. 867, 284 N. W. 352,

APPEAL from the district court for Otoe county : WILMER
WILSON, JUDGE. Affirmed.

Lloyd E. Peterson, for appellant.

Tyler & Frerichs, contra.
Heard before SIMMONS, C. J., EBERLY, PAINE, CARTER,

MESSMORE and JOHNSEN, JJ.

MESSMORE, J.
This is an appeal from an order of the district court for

Otoe county, entered July 23, 1938, setting aside an award
made to the plaintiff in the workmen’s compensation court,
for the reason that plaintiff failed to show with reasonable
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certainty that his accidental injury arose out of and in the
course of his employment, and that the plaintiff had failed
to sustain the burden of proof required of him by law.
From this order plaintiff appeals.

The question to be decided is whether or not the injuries
received by plaintiff in an accident arose out of and in the
course of his employment, within the meaning of the work-
men’s compensation law.

Defendant Denton, owner of the Talmage Mills, dealing
in flour and feed, had employed the plaintiff as a traveling
salesman for 14 years, furnishing him with an automobile
and paying all expenses incident to its maintenance and
operation in the performance of plaintiff’s work. The plain-
tiff worked on a commission, and in addition was to receive
$5 a week for making deliveries. The process of taking
orders was made in triplicate in an account book, one slip
for the customer, one for the mill, and one remaining in the
book of the salesman. Deliveries ordinarily were made sub-
sequent to the soliciting of orders, and when collections
were made the money was delivered to defendant. The terri-
tory covered by plaintiff was within a radius of 60 to 75
miles from the mill and comprised towns in Nebraska,
Missouri and Iowa. Before starting upon the territory each
day, plaintiff and defendant would talk over and decide
upon the territory to be covered. Plaintiff was apparently
under the direction of the defendant. There was no specified
time in which he was to complete each day’s work. The
territory was covered in a 1936 Chevrolet pick-up truck, of
3,000-pounds capacity, and often additional merchandise
was carried in the truck to supply any purchaser in the
territory. The evidence as to the condition of the truck on
the day the accident occurred is insufficient to disclose that
defective mechanism of the truck caused the accident in
question.

On May 10, 1937, 8 or 10 cases of pancake flour were
loaded on the truck at the mill, and plaintiff started out to
cover certain towns in his territory, arrived in Nebraska
City between 4 and 5 o’clock p. m., called on customers
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there, and then went to the Olympia Café for supper. He
completed his supper shortly before 6 o’clock. While in the
café he met Paul Winton, proprietor of the Pine Ridge
Tavern. While there, a telephone call came for Mr. Winton,
who told plaintiff that Mrs. Winton had called him about
some Indians or Gypsies who wanted to camp at the farm.
Plaintiff stated that he had been around Indians some place
and he would like to go out and see them, and, in addition,
he told Mr. Winton that if his son Bruce, who was in Omaha,
came in, for him, Winton, to bring him out to the farm.
Plaintiff went to the tavern, which was three and a half
miles south of Nebraska City, and when he entered asked
Mrs. Winton about the Indians. Subsequently he met a
former customer from Cook, Nebraska, and they sat in a
booth, drank beer and talked for about an hour, and at
different times the plaintiff would dance with Mrs. Winton
and with a girl who worked at the tavern. Plaintiff testified
that he stayed at the tavern for about an hour. Mrs.
Winton testified that he was there for about two hours.
During this time he requested Mrs. Winton to call the
Olympia Café in Nebraska City and ascertain if his son
Bruce had arrived. Pursuant to this request, she did call
and learned that Bruce had arrived. She suggested that
his father desired him to come out to the tavern. Bruce
having no means of conveyance, his father directed Mrs.
Winton to say that he would come in and get him. Plaintiff
is also reported to have stated that he would be back. The
foregoing testimony is fairly well corroborated by four
witnesses.

The plaintiff then left the tavern and started for Ne-
braska City. He testified that when about a mile and a
half south of Nebraska City he went around another auto-
mobile, turned back into his side of the road, “and the car
seemed to pull to one side, and I thought I had a flat tire or
blow-out and it pulled up on the shoulder and went over
the bank,” resulting in serious injury to plaintiff. He was
removed to a hospital in Nebraska City in an ambulance
about 8 o’clock in the evening.



VoL. 136] JANUARY TERM, 1939 27
Bell v. Denton

Plaintiff testified that on May 1, 1937, while in Nebraska
City, he called at the Grand Hotel, which had been a custo-
mer for a year or so, for the purpose of selling pancake
flour; that the chef told him that the next time he came to
bring him a case. No written order was taken. Plaintiff was
in Nebraska City on May, 8 and for two hours on Monday,
the 10th, prior to the time of the accident in question, but
did not deliver the case of pancake flour to the Grand
Hotel. He further testified that he would be through Ne-
braska City two or three times a week, going into other ter-
ritory. The Pine Ridge Tavern was not a customer of his,
and there was no particular reason, except for his own
amusement, that he should go there. Nothing was said by
plaintiff and the proprietors of the tavern that in any
manner had to do with the business in which plaintiff repre-
sented the defendant. No business was transacted with the
former customer.

After the plaintiff was injured his son Bruce worked for
defendant for a period of three weeks, and he delivered a
case of pancake flour to the Grand Hotel after having
previously told the defendant of the statement, made to
him by his father at the hospital, with reference to the
sale. There is some evidence of pancake flour being found
near the truck after the accident,—four or five 5-pound
packages. Bruce testified that he had no arrangement to
meet his father that night. At the hearing before the com-
pensation commissioner, plaintiff festified that he had
finished his business in Nebraska City. Plaintiff stated that
his reason for stopping at the Pine Ridge Tavern was that
he thought about the pancake flour and that he had not de-
livered it to the hotel; that he drove to the tavern ‘“and
turned around and come back out.” This statement is not
corroborated, because he did stay in the tavern for a period
of time, as shown by the great weight of the evidence.

Plaintiff’s injuries were a fractured vertebra in the neck
and one in the back, three ribs broken, a cut over the back
of his head, and ruptured blood vessels in his foot. His
wages averaged a trifle over $100 a month.
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It is well established that the burden of proof is upon the
claimant to prove that accidental injuries received by him
arose out of and in the course of his employment. The
rule, in substance, has been announced in Pensick v. Boehm,
124 Neb. 28, 244 N. W. 923; Kuhtnick v. Carey, 124 Neb.
762, 248 N. W. 89; Mullen v. City of Hastings, 125 Neb. 172,
249 N. W. 560; Saxton v. Sinclair Refining Co., 125 Neb.
468, 250 N. W. 655; Price v. Burlington Refrigerator Ez-
press Co., 131 Neb. 657, 269 N. W. 425; Porter v. Brinn-
Jensen Co., 131 Neb. 611, 269 N. W. 96 ; O’Connor v. Abbott,
134 Neb. 471, 279 N. W. 207; McCall v. Hamilton County
Farmers Telephone Ass’n, 135 Neb. 70, 280 N, W. 254,

It is likewise well established in this state that an injury
to be compensable under the workmen’s compensation law
must be received out of and in the course of the employ-
ment. There must be a causal connection between the em-
ployment and the injury before recovery can be allowed,
and the disability must arise out of and in the course of the
employment.

The evidence in the instant case shows that when plaintiff
left the Olympia Café for Pine Ridge Tavern he deviated
from his employment and was at the tavern for his own
amusement, and when he left to return to Nebraska City,
presumably to deliver a case of pancake flour to the Grand
Hotel, he, in reality, was going after his son Bruce, who
was not in the employment of defendant, and for whom the
defendant was in no way obligated to furnish transporta-
tion. Plaintiff had ample opportunity on previous occa-
sions to deliver the case of pancake flour to the Grand
Hotel, as shown by the evidence. He had not resumed his
employer’s business at the time of the accident resulting
in his injuries.

Where an employee deviates from his employment and
is injured while on his own business and enjoyment, the
injury is not compensable under the workmen’s compensa-
tion law. See Sheets v. Glenwood Telephone Co., 135 Neb.
56, 280 N. W. 238,

Subdivision (c¢) of section 48-152, Comp. St. Supp. 1937,
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in part reads: * ‘Personal injuries arising out of and in
the course of employment,’ it is hereby declared * * * not
to cover workmen who on their own initiative leave their
line of duty or hours of employment for purposes of their
own.” Where an employee breaks the continuity of his
employment and is injured before he brings himself back
into the line of his employment, the injury does not arise
out of and in the course of his employment.

The cases cited by the plaintiff are distinguished from
the case at bar particularly in the facts. The most pertinent
cases cited may be briefly summarized as follows:

In the case of Perry v. Johnson Fruit Co., 123 Neb. 558,
243 N. W. 655, the employee, a traveling salesman, was re-
pairing his automobile so that he could start out on a trip
for his employer, as was his custom. In the case of Struve v.
City of Fremont, 125 Neb. 463, 250 N. W. 663, a fire chief
was preparing to attend a firemen’s convention, as ordered
by the city council. In the case of Kirkpatrick v. Chocolate
Sales Corporation, 127 Neb. 604, 256 N. W. 89, the em-
ployee, a division superintendent of the company, whose
duties required him to travel, left his home at 8 o’clock on
the day in question, went to his office to perform services
for his employer, and while in that service, in going for a
taxicab to take him to a railway station where he intended
to board a train for Lincoln, he was struck by an automo-
bile and fatally injured. Recovery was permitted. There is
nothing in the record to indicate that he started for Lincoln
for his own pleasure or business. He at all times was en-
gaged in the business of his employer, which distinguishes
the case from the one at bar.

The workmen’s compensation law accepts as an inevitable
condition of industry the happening of accidents. Its out-
standing purpose is to shift from the employee to the in-
dustry the burden of economic waste or loss, arising out
of and in the course of employment. It is a law of general
interest, not only to the workman and his employer, but
to the state as well, and, being remedial in its nature, it
should be construed so that technical refinements of inter-
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pretation will not be permitted to defeat it. At the time of
its passage and approval the law did not contemplate
extending, and there is now no intention to extend, the
course of employment so that all accidents suffered by a
workman should be within the scope and arise out of his
employment. The legislature did not intend to impose such
a liability on employers, and this court, acting under its
proper sphere, cannot do so. The work contemplated, to
permit a recovery, must arise out of and in the course of
the employer’s business,—some duty which the workman
is employed to perform or a duty incidental to that work.
If incidental, it must be incidental to the main character
of the business for which the employee was engaged by the
employer. It cannot occur independent of the relation of
master and servant. In the instant case, the plaintiff did
not sustain the burden of proof required of him by law, and
the judgment of the district court must be sustained.

Plaintiff filed a motion for a new trial, setting forth
newly discovered evidence. We have examined the motion
and affidavits in support thereof and are forced to the
conclusion that the plaintiff has failed to sustain his case
and to assume the burden of proof required of him, even in
view of the consideration of such newly discovered evidence,
as contended by him. There was no prejudicial error in
the overruling of the motion for a new trial.

The plaintiff contends that a certified transcript of the
pleadings and orders of the compensation court is neces-
sary to give the district court jurisdiction of an appeal
from a decision of one judge of the compensation court,
where a rehearing before the full court is waived.

Section 48-174, Comp. St. Supp. 1937, prescribes the
general procedure in compensation cases. The same au-
thorities cited by the plaintiff and the defendant in the
instant case were cited and presented to this court in the
case of Hansen v. Paxton & Vierling Irom Works, 135 Neb.
867, 284 N. W. 352, which is determinative of the juris-
dictional question involved in the instant case, and which
holds as follows:
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“No certified transcript of the pleadings and orders of
the workmen’s compensation court is required to be filed
in the district court in order to give it jurisdiction of an
appeal in which a rehearing or retrial has been waived be-
fore the compensation court.

“To give the district court jurisdiction in a compensa-
tion case in which a rehearing or retrial is waived before
the compensation court, it is only necessary that there be
filed, within fourteen days, a waiver of rehearing and a
notice of intention to appeal in the compensation court,
and an application or petition for a trial de novo in the
district court, setting out the errors on which it is sought
to reverse or modify the award of the compensation court.
The statement of errors in the application or petition does
not limit the scope of the hearing in the district court, but
merely serves to point out the questions or issues which
should be given particular attention on the retrial.”

In the case at bar, the exhibits attached to plaintiff’s
petition on appeal are copies of the plaintiff’s petition filed
in the compensation court, the defendant’s answer filed
therein, and the award of a single judge of the compensa-
tion court, and virtually constitute a transcript of the
proceedings had, which meets the suggestion as set forth
in Hansen v. Paxton & Vierling Iron Works, supra.

AFFIRMED.

JOSEPH KRAL ET AL., APPELLANTS, V. LINCOLN STEEL WORKS,
APPELLEE,
284 N. W. 761

FILED MARCH 17, 1939. No. 30608.

1. Workmen’s Compensation: DEPENDENTS. Where the evidence
shows that parents, with limited means, actually received con-
tributions for their support from the wages of a son now de-
ceased, such fact constitutes evidence strongly tending to estab-
lish dependency, and the question of dependency or partial de-
pendency must be determined from the facts in each case.

Under the facts as shown by the record, the

w
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plaintiffs are held to be partial dependents of the deceased em-
ployee, and, as such, are entitled to compensation within the
meaning and contemplation of the workmen’s compensation law.
Comp. St. 1929, sec. 48-124, subds. (e), (£), (g), and sec. 48-122,
subd. 2.

APPEAL from the district court for Lancaster county:
ELLWo00D B. CHAPPELL, JUDGE. Reversed, with directions.

Lloyd L. Pospishil, for appellants.
Chambers, Holland & Locke, contra.

Heard before SiMMoNS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

MESSMORE, J.

Plaintiffs brought this action for compensation, claiming
to be partially dependent on their deceased son, who ad-
mittedly lost his life in the course of his employment. A
judge of the compensation court granted an award for
burial benefits and $4 a week for 325 weeks to plaintiffs as
partial dependents. From this award the defendant ap-
pealed to the district court for Lancaster county, where
the case was tried de novo. Plaintiffs’ award was vacated,
and the claim for compensation dismissed. Plaintiffs ap-
pealed to this court.

The sole question involved in this appeal is whether or
not the plaintiffs are dependents, within the meaning and
contemplation of the workmen’s compensation law of this
state. .

Joseph Kral, 67, and Emma Kral, 64 years of age, were
for many years tenant farmers. About 10 years ago they
sold their personal effects, realizing therefor the sum of
$500, and purchased a small home in Dodge, Nebraska,
valued at about $800. There were nine children in their
family ; two died, four married, and one son, who several
years ago was in a Civilian Conservation camp, made a
contribution of $25 a month to his parents for more than
a year. This son has not contributed to the parents since
then and is now married and living in California. Another
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son lives at home and works for the state at intervals, re-
ceiving about $16 a month in wages, and he contributes $5
monthly to the support of his parents. The parents have no
property other than the home, and the father, who is ap-
parently in good health, does odd jobs when able to obtain
employment. A few years ago he worked on a government
project, but has not subsequently been regularly employed;
nor do he and his wife receive old-age assistance. Ap-
parently, the married children have been unable to con-
tribute to the support of their parents.

The son James, 26 years of age, had been more fortunate
than other members of the family in procuring employment.
He had been employed at different times for four years
during the harvest season at Lodge Pole, Nebraska. He
had ‘also worked for the Union Pacific railroad at dif-
ferent times, and had been employed by the state. The
winter preceding his death he worked for the state, receiv-
ing 35 cents an hour, during which time he lived at home.
In March, April and May preceding his death, he worked
on an extra gang for the railroad, receiving 40 cents an
hour. Subsequently he spent about six weeks in the harvest
fields, and had worked five weeks for the defendant, when,
on September 20, 1937, he met with an accident which
caused his death. His wages were about $18.50 a week or
about $75 a month. There was due at the time of his death
the sum of $14.25, which was paid to his father by the de-
fendant.

Section 48-124, Comp. St. 1929, after providing for total
dependency, in subdivision (e) provides in part: “In all
other cases, questions of dependency, in whole of (or) in
part, shall be determined in accordance with the fact, as the
fact may be at the time of the injury; * * * if there is no one
wholly dependent and more than one person partly de-
pendent, the death benefit shall be divided among them ac-
cording to the relative extent of their dependency.” Sub-
division (f) of said section provides in part: “No person
shall be considered a dependent, unless he or she be a
member of the family of the deceased employee, * * * or



34 NEBRASKA REPORTS [VoL. 136
Kral v. Lincoln Steel Works

ancestor.” Subdivision (g) reads: ‘“Questions as to who
constitute dependents and the extent of their dependency
shall be determined as of the date of the accident to the em-
ployee, and the death benefit shall be directly recoverable
by and payable to the dependent or dependents entitled
thereto.” (Italics ours.)

Subdivision 2, of section 48-122, Comp. St. 1929, pro-
vides: “If at the time of the accident which resulted in his
death the deceased employee leaves no persons wholly de-
pendent, but leaves persons partially dependent upon his
earnings for support, compensation shall be paid on account
of the benefits provided in subdivision 1 of this section
for persons wholly dependent, in the proportion that the
average amount regularly contributed by the deceased from
his wages for a reasonable time immediately prior to the
accident, to such persons who were partially dependent,
bears to the total wages of the deceased during the time.”
(Italics ours.) The foregoing provisions of the statute ap-
ply in the instant case.

A married sister of James lived at Schuyler, Nebraska,
about 32 miles from Dodge. She testified, in substance, as
follows: Prior to Labor Day James left $11 with her, to be
given to his parents, and she delivered this amount to her
father. On the Saturday before his death, James gave her
$14, to be delivered to his parents. Anton, a brother, testi-
fied as to James working in the harvest fields, on the raii-
road, and for the defendant company. The father testified
that James contributed $25 a month before he died, and
more than $25 a month during the summer; that he had
been employed most of the time between March 1 and Sep-
tember 20, 1937, and did contribute over $20 a month dur-
ing the months of March, April, May, June, July, August
and September, 1937; that he contributed a dollar a day
when he was living at home and working for the state,
and had received 40 cents an hour while employed by the
railroad company. The testimony in reference to employ-
ment of James stands uncontradicted.

Having in mind the provision of section 48-124, Comp.
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St. 1929, that the question as to who constitute dependents
and the extent of their dependency shall be determined as
of the date of the accident to the employee, and, further,
that the term ‘dependents,” as used in the act, is con-
strued to mean dependents in fact, whether wholly or par-
tially dependent (2 Schneider, Workmen’s Compensation
Law (24 ed.) 1235, sec. 371), a consideration of the evi-
dence and circumstances in the case and an analysis there-
of are necessary in determining the applicability of such
evidence and circumstances to the sections of the statute
hereinbefore cited.

Where persons of scant means, such as the plaintiffs, ac-
tually received contributions for their support from the
wages of a son, now deceased, such fact would constitute
evidence strongly tending to establish dependency, and the
question of dependency or partial dependency must be de-
termined from the facts in each particular case. Derinza’s
Case, 229 Mass. 435, 118 N. E. 942; McMahon’s Case, 229
Mass. 48, 118 N. E. 189; Day v. Siouzx Falls Fruit Co., 43
S. Dak. 65, 177 N. W. 816.

The defendant makes certain deductions from the evi-
dence to defeat plaintiffs’ claim for compensation. Anton,
the brother, testified, on cross-examination, as to the ex-
penses James would have to bear in living in Lincoln while
in the employ of defendant. These expenses were recited
in detail and included the purchasing of work clothes, board
and lodging, dress clothes, the cost of laundry, and inci-
dentals; and, in addition thereto, defendant, by deduction,
concludes that James was contemplating matrimony with
a young lady from Schuyler, and that if he spent money
for entertainment of various kinds, refreshments or pres-
ents, and in addition maintained and operated an automo-
bile, having made at least two trips to and from Schuyler,
a distance of 65 miles, the total amount of his expenses
would be nearly as much as he received each month while
in the employ of the defendant. The alleged matrimonial
venture of James and his expenditures for the young lady
are not shown with any degree of certainty, and the testi-
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mony of Anton as to James’ expenses is fallacious, in that
there is nothing to show that Anton had the same experi-
ence or lived under the same circumstances as James had.
James did move to a filling station, presumably to reduce
his expense for lodging, when he left a hotel. For 14 days
that he had worked for the defendant James received $44.81;
for the next 15 days $33.56 ; and for the four days previous
to his death $14.25. Under the circumstances, he could
have paid his expenses, and have sufficient money to make
the contributions, as testified to, while he was in defend-
ant’s employ.

The defendant relies upon a variance in the testimony
of the witnesses in the compensation court and their testi-
mony in the district court. James’ sister testified in the
compensation court that James had worked in the harvest
fields about six weeks, and when he returned stated that
he had given his parents $25; she knew he gave them this
amount because it was left with her, and she delivered it
to their parents, and at another time he left $11 with her,
in all $36. In the district court she testified that on one
occasion James left with her $11 and on another $14, which
she delivered to her parents. On rebuttal, she testified that
she must have misunderstood counsel ; she meant that James
gave his parents $25 that he received from his work in the
harvest fields, and the only money he left with her was
what he had from the defendant, $11 and $14, and that he
paid her 70 cents for doing his laundry; that in all he de-
livered to her $25. The variance in the testimony of Anton
in the compensation and district courts is that in the com-
pensation court he did not testify to contributions made,
and in the district court testified that he made a contribu-
tion of $5 monthly. The variance in the testimony of the
father, as given in the compensation and district courts,
relates to the amount of contributions. The father testified
in the compensation court that James came to Dodge, while
he was working for the defendant, two or three times, and
in the district court this evidence was denied, the father
stating that he received the money from James’ sister in
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Schuyler. Plaintiffs maintained a small garden and had
about a dozen chickens, and the husband worked at odd
jobs when he could obtain such employment.

In cases of this character, it is very difficult, due to the
change in employment of the son and in his wages, and
the lack of opportunity for a common laborer to obtain em-
ployment, to properly fix the amounts and time of making
contributions to the parents by the son. The plaintiffs are
elderly people of foreign extraction, and, due to their en-
vironment, lack of advantages, and apparent lack of edu-
cation, cannot be expected to meet situations with the same
degree of exactness as persons of more experience and
education would meet them. All of the circumstances must
be taken into consideration and allowance made therefor.

While the learned trial judge had the opportunity to ob-
serve the witnesses, their general conduct and demeanor
while testifying, and to determine the truthfulness or un-
truthfulness of the stories told by them, and his observa-
tions and conclusions as to the credibility of the witnesses
are entitled to great consideration, we believe the evidence
shows affirmatively that contributions were made by the
son James over a reasonable period of time prior to his
death; that his parents were partially dependent upon him,
and that his contributions were made with reasonable cer-
tainty as to amounts and when contributed. This is further
borne out by the fact that after James’ death his parents
were in dire circumstances, and, from necessity, negotiated
a loan from their son Frank to pay for the necessaries of
life and taxes. The deductions made from the plaintiffs’
evidence upon which the defendant solely relies are insuffi-
cient to defeat plaintiffs’ claim for compensation.

Two Nebraska cases are cited by counsel. One, Palmer
v. Hamer, 133 Neb. 362, 275 N. W. 322, is cited by defend-
ant on the theory that plaintiffs are not presumed to be
dependents, within the meaning of the workmen’s compen-
sation law, but must prove the fact of dependency at the’
time of the death of the deceased son. In that case, an
itinerant and intermittent house painter was divorced from
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his wife; she was awarded the custody of the children, re-
married, and the children were being supported by the step-
father. One daughter testified to contributions made to
her by her own father, which testimony the court branded
as perjury. Such state of facts did not show dependency
on the father, and compensation was denied the plaintiff.
In the instant case, contributions were made by the son
to his partially dependent parents, and the facts are in no
way analogous.

The Nebraska case relied upon by the plaintiffs is Parson
v. Murphy, 101 Neb. 542, 163 N. W. 847. In that case the
son was not living with his mother and was not supporting
her at the time of his death. That fact did not bar her
right to compensation if she needed support of her son,
even though she had $300 or $400 in the bank, drawing
interest. Dependency is not based solely on legal obliga-
tion to support, and the question is not determined by the
fact that the decedent had or had not contributed to the
support of the parent before the date of the accident. If
the mother is legally entitled to support, and there is proba-
bility that she will receive it, she is a dependent. The court
said (p. 546) : “It cannot be known, and it will not be pre-
sumed, that Nels Parson, if living, would be unmindful of
his filial duty, with or without promise, to support his aged
and dependent parent.”

In the case at bar, the evidence shows that the parents
were in need and were partially dependent upon their son
James. There was more than the actual fact that they
needed the support of James; they actually obtained sup-
port from him over a reasonable period of time prior to his
death. More than a legal obligation to support existed;
more than the need of support existed; actual support was
shown. Obviously, the case at bar is a much stronger case
than Parson v. Murphy, supra, and this court in the latter
case held the mother was entitled to compensation, within
the meaning of the act. The facts in the instant case
harmonize with both decisions and are not at variance
therewith.
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The workmen’s compensation law is highly remedial
both in character and purpose. It should be liberally con-
strued in order to accomplish its purpose, and technical
refinements of interpretation will not be permitted to defeat
it. Parson v. Murphy, supra; Wilson v. Brown-McDonald
Co., 184 Neb. 211, 278 N. W. 254.

We believe that the evidence in this case supports the
award made by the compensation court in the amount of
$4 a week for 325 weeks; that plaintiffs are partial de-
pendents, within the meaning and contemplation of the
workmen’s compensation law.

The judgment of the district court is reversed, and the
cause remanded with directions to the district court to
enter an award for plaintiffs in harmony with this opinion.

REVERSED.

WILLIAM P. WALLACE, APPELLEE, V. EDGAR PETERSON,
APPELLANT.
284 N. W. 866

FiLep MARCH 24, 1939. No. 30491.

1. Judgment. Where the record of a county court shows on its face
a petition stating a cause of action, a waiver of summons and
a voluntary appearance by defendant, a recital that evidence
was heard and a judgment against defendant, it is sufficient
to show jurisdictional faects.

2. Homestead. A controversy between a judgment creditor and his
debtor over the claim of the latter that he has in land an
undivided exempt homestead estate upon which the sheriff has
levied under an execution on the judgment is not an issue for
the determination of the sheriff, though notified of the claim and
of objections thereto.

A contested claim by defendant that he has an un-
divided exempt homestead estate in land is not a proper sub-
ject for consideration in proceedings to confirm the sheriff’s
sale thereof under an execution.

4. Execution. On motion to confirm a sheriff’s sale under execu-
tion, the subjects for determination are the regularity of levy,
appraisement, advertising, sale and return of the sheriff, ante-
cedent proceedings not being disturbed. '
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APPRAL from the district court for York county: HARRY
D. LANDIS, JUDGE. Affirmed.

Porter & Skaggs, for appellant.
Sloans, Keenan & Corbitt, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

ROSE, J.

Under an execution on a judgment against Edgar Peter-
son, defendant, his undivided one-sixth interest in 160
acres of land in York county was sold by the sheriff to
William P. Wallace, plaintiff, for $1,750. Defendant claimed
an exempt homestead interest in the land. The district
court confirmed the sheriff’'s sale and defendant appealed
from the confirmation to the supreme court.

The original action was commenced in the county court
of Fillmore county to recover the amount due on a promis-
sory note payable by defendant to Wallace & Company,
bankers, a corporation, plaintiff. Attached to the petition,
when filed, was a waiver of summons and a voluntary
appearance by defendant. The county court.entered by
default a judgment in favor of plaintiff and against defend-
ant. A transcript of the judgment was filed in the district
court for Fillmore county and another transcript was filed
in the district court for York county. The judgment was
assigned to William P. Wallace, plaintiff herein, January 7,
1927,

Defendant and his brothers and sisters, six in all, owned
the land under the will of their father, subject to the life
estate of their mother. The father died in 1933 or 1934,
and the mother died in February, 1937.

Following is a chronology of proceedings: June 7, 1921,
judgment against the defendant in county court of Fill-
more county for $918.563; May 6, 1926, transcript filed in
district court for Fillmore county, execution issued and
returned unsatisfied; April 12, 1928, transcript prepared
by clerk of district court for Fillmore county filed in the
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office of the clerk of the district court for York county;
March 19, 1931, execution issued out of the district court
for York county and returned unsatisfied; November 13,
1935, execution issued out of the district court for York
county and returned unsatisfied; May 27, 1937, execution
issued out of the district court for York county and levied
by the sheriff on the undivided one-sixth interest of defend-
ant in the land; June 24, 1937, notice to sheriff of defend-
ant’s claim for homestead exemption and demand for
release of levy; June 29, 1937, denial by plaintiff of any
homestead right of defendant and direction to sheriff
to proceed with the sale; July 1, 1937, claim for homestead
and denial thereof disregarded by sheriff and defendant’s
undivided one-sixth interest in the land sold to plaintiff
for $1,750; July 12, 1937, motion to confirm sale filed by
plaintiff; December 23, 1937, supplemental objections to
confirmation filed by defendant; March 29, 1938, objections
to confirmation overruled and sale confirmed; April 18,
1938, motion by defendant for vacation of confirmation and
for new trial overruled.

As grounds for reversal of the judgment confirming the
execution sale, the original judgment of the county court
of Fillmore county and the subsequent proceedings leading
to the issuance of the execution on which defendant’s in-
terest in the land was sold are all challenged as void. These
numerous complaints were made and the homestead exemp-
tion interposed after the sheriff levied on defendant’s in-
terest in the land. No attempt was made to review or to
directly set aside the original judgment. It was challenged
as void because the voluntary appearance was undated and
the signature thereon not identified as genuine. The
appearance was attached to the dated petition which shows
the date of the filing. For the purpose of the original
judgment, which recites the hearing of evidence, the record
of the county court is sufficient to show the jurisdictional
facts. The record does not show on its face invalidity of
the original judgment nor a void levy by the sheriff in York
county.
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After notice to the sheriff of defendant’s claim for the
exemption of a homestead estate, there was a controversy
between the parties on the validity of that claim. By
affidavit defendant stated he and his wife had selected his
undivided share of the land or the proceeds thereof, if
sold, as their exempt homestead property. Plaintiff denied
the validity of such a claim and stated that the land had
not been the homestead of defendant’s parents or either
of them since 1921; that the home of defendant was in
Crawford, Dawes county; that defendant, after his mar-
riage, never occupied the land or any part of it as his
homestead. The controversy over the homestead exemption
was not one for the determination of the sheriff. Kaley v.
Eselin, 108 Neb. 544, 188 N. W. 254. Plaintiff purchased
at his peril the interest which defendant claimed as exempt.
The same controversy was presented to the district court
on motion for confirmation of the sale and objections
thereto. The law seems to be settled by former opinions.
In Best v. Zutavern, 53 Neb. 619, 74 N. W. 81, the follow-
ing rules were announced:

“The homestead right of exemption of real property under
the laws of this state is not a proper subject for considera-
tion upon proceedings for the confirmation of a sale of the
alleged homestead on execution.

“The only matter settled and adjudicated in the proceed-
ings and order of confirmation is as to the proceedings of
the sheriff and those acting under and with him in the
levy, appraisment, advertising, making, and returning of
said sale.” See, also, to the same effect: Kaley v. Eselin,
108 Neb. 544, 188 N. W. 254; Schribar v. Platt, 19 Neb.
625, 28 N. W. 289; Wollmer v. Wood, 119 Neb. 248, 228
N. W. 541; Best v. Grist, 1 Neb. (Unof.) 812, 95 N. W.
836 ; Prudential Ins. Co. v. Diefenbaugh, 129 Neb. 59, 260
N. W. 689. .

The proceedings under the writ were regular and the
district court so found. The confirmation of the execution
sale conformed to the law and is

AFFIRMED.
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0. W. GROSC, APPELLANT, V. HENRY BREDTHAUER, APPELLEE,
284 N. W. 869

FiLep MARcCH 24, 1939. No. 30562.

Process: VENUE. Section 20-409, Comp. St. 1929, as amended by
chapter 44, Laws of Nebraska for 1937, construed, and held, to
authorize the commencement of a tort action in any court of
competent jurisdiction in any county in this state wherein the
cause of action arose, though neither plaintiff nor defendant
were residents thereof; and also to authorize the issuance of
process by such court for any defendant to the county of his
residence in this state, and for the due service thereof upon
him therein.

APPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Reversed, with directions.

Votava, McGroarty & Sklenicka, for appellant.
Lanigan & Lanigan and Young & Williams, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

EBERLY, J.

This is an appeal from an order of the district court for
Douglas county sustaining a special appearance of defendant
challenging the jurisdiction of that court over his person,
and the order of the court, on its own motion, dismissing
the action of plaintiff.

The petition in the instant case, in apt language, set
forth and charged the commission of a tort by defendant,
by alleging, with necessary particularity, that plaintiff’s
car “on or about the 8th day of May, 1935, at about the
hour of 2:30 p. m.,” while being driven west on highway
30 S at a point about one and one-half miles east of
Waterloo, Nebraska, was negligently struck and damaged
by a truck then owned by defendant, and then operated
for and under his control ; and also then and there and there-
by physical injuries were inflicted upon plaintiff, as in the
petition set forth, whereby he was damaged in the sums
alleged therein, and which pleading contained an appro-



44 NEBRASKA REPORTS [VoL. 136

Grosc v. Bredthauer

priate prayer. Upon the filing of said petition in the dis-
trict court for Douglas county on July 6, 1938, a summons
was issued, directed to the sheriff of Greeley county,
Nebraska, and in said county of Greeley, by that officer,
served upon defendant. The defendant was a bona fide
resident of Greeley county, and the service was thus made
in the county of his residence.

The controlling question is determined, under the facts
disclosed by the record, by the proper construction and
application of section 20-409, Comp. St. 1929, as amended
in 1937. The legislature of that year enacted chapter 44,
Laws 1937, without an emergency clause, which was duly
approved March 27, 1937. It was entitled, “An act to
amend sections 20-406 and 20-409, Compiled Statutes of
Nebraska, 1929, relating to venue of civil actions; to
provide where actions for tort may be brought; and to
repeal said original sections.” As indicated by the quoted
title, the act contained two sections, viz.: Section 1 relating
to section 20-406, Comp. St. 1929, which was considered
by this court in Schwarting v. Ogram, 123 Neb. 76, 242
N. W. 273, 81 A. L. R. 769, and, as a venue prescribing
statute, duly sustained. Section 2 of this act, is as follows:
“Except as may be otherwise more specifically provided by
low, every action for tort brought against a resident or
residents of this state must be brought in the county where
the cause of action arose, or in the county where the
defendant, or some one of the defendants, resides, or in
the county where the plaintiff resides and the defendant,
or some one of the defendants, may be summoned. Every
other action must be brought in the county in which the
defendant, or some one of the defendants, resides or may
be summoned.” (Italics supplied.)

The italics supplied indicate the additions made by this
act of 1937. The unitalicized portion indicates the sec-
tion as it was prior to amendment. The clear language
of the statute as amended is that a tort action “against a
resident or residents of this state” must be brought, (1) in
the county where the cause of action arose, or, (2) in the
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county where the defendant, or some one of the defendants,
resides, or, (3) in the county where the plaintiff resides
and the defendant or some one of the defendants may be
summoned.

No constitutional questions are presented by the record.

We are limited to the single question of the proper con-
struction of the legislative language employed.

The petition alleging that the accident took place one
and one-half miles east of Waterloo, Nebraska, this court
will take judicial notice of the fact that Waterloo is situated
within Douglas county, and that the place of collision was
within the boundaries of that county. Green v. Paul, 60
Neb. 7, 82 N. W. 98,

It is obvious, therefore, that the “cause of action” in the
instant case arose in Douglas county, and that the terms of
the amended statute quoted expressly fixed that county as
a proper place of trial of that action. We are committed
to the rule, viz.: “The section of an act properly amended
should be construed precisely as though it had been
originally enacted in its amended form.” State v. Hewvelone,
92 Neb. 748, 139 N. W. 636.

So construing section 20-409, Comp. St. 1929, as amended,
with section 20-504, Comp. St. 1929, which provides, “When
the action is rightly brought in any county, according to
the provisions of this Code a summons shall be issued to
any other county, against any one or more of the defendants
at the plaintiff’s request,” it is clear that the instant action
was properly commenced, i.e., rightly brought, in Douglas
county, and the issuance of the summons for defendant in
Greeley county and its service therein was strictly within,
and authorized by, the statutory provisions above quoted.
This conclusion is supported by the principles announced in
the following cases, viz.: Carter v. Bankers Life Ins. Co.,
83 Neb. 810, 120 N. W. 455; Nebraska Mutual Hail Ins.
Co. v. Meyers, 66 Neb. 657, 92 N. W. 572; Vennum v. Hus-
ton, 38 Neb. 293, 56 N. W. 970; Insurance Co. v. McLimans
& Coyle, 28 Neb. 653, 44 N. W. 991; Atchison, T. & S. F.
Ry. Co. v. Drayton, 292 Fed. 15. ‘
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































