Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
08/15/2026 11:54 PM CDT

REPORTS OF CASES

IN THE

Supreme Court of Nebraska

JANUARY AND SEPTEMBER TERMS, 1938,
AND JANUARY TERM, 1939

VOLUME CXXXV

HENRY P. STODDART

OFFICIAL REPORTER

CLAFLIN PRINTING COMPANY
LINCOLN, NEBRASKA

1939



Copyright A. D. 1939
By HENRY P. STODDART, REPORTER OF THE SUPREME COURT,

For the benefit of the State of Nebraska



SUPREME COURT

DURING THE PERIOD OF THESE REPORTS

CHARLES A. Goss, Chief Justicel

ROBERT G. SIMMONS, Chief Justice?
WILLIAM B. ROSE, Associate Justice
GEORGE A. EBERLY, Associate Justice

L. B. DAY, Associate Justice?

BAYARD H. PAINE, Associate Justice
EDWARD F. CARTER, Associate Justice
FREDERICK W. MESSMORE, Associate Justice
HARVEY JOHNSEN, Associate Justicet

HENRY P. STODDART. ... Reporter
GEORGE H. TURNER. ... Clerk
ELBERT M. WHITE . .. e Deputy Clerk
RICHARD C. HUNTER........ocooieiiiieeeeen. Attorney General
WALTER R. JOHNSON_ ... Attorney General’
JOHN L. RIDDELL ... oo, Chief Assistant
GEORGE W. AYRES..___................. Assistant Attorney General
C.S.BECK........ . Assistant Attorney General
RUsH C. CLARKE........................ Assistant Attorney General
DoN KELLEY .. ... Asgsistant Attorney General
H. EMERSON KOKJER. ................ Assistant Attorney General
EDWIN VAIL....oo. Assistant Attorney General

1August 13, 1938, Chief Justice Charles A. Goss died.

2November 12, 1938, Chief Justice Robert G. Simmons was ap-
pointed.

3November 22, 1938, Associate Justice L. B. Day died.

4January 3, 1939, Associate Justice Harvey Johnsen was appointed.

5Succeeded Richard C. Hunter.



JUDICIAL DISTRICTS, AND DISTRICT JUDGES OF-
FICIATING AT THE ISSUANCE OF THIS VOLUME

Number of
Distriet

Counties in District

Judges in Distriet

| (5 o1 N—

—_

Second

Johnson, Nemaha, Pawnee
and Richardson.

Virgil Falloon

tesidence
of Judge

walls City

Cass, Otoe and Sarpy.

Wilmer W. Wilson

Neb. City

RTIT7) L.aneaster. Jefferson H. Broady......... Lincoln
Ellwood B. Chappell. | Linecoln
John L PolK.eeeaeee -| Lincoln
Frederick E. Shepherd....|Lincoln

Fourth......... | Burt, Douglas and Wash-|Willlam A. Day.. .| Omaha

ington. Francis M. Dineen.... .| Omaha
James M. Fitzgerald Omaha
Charles Leslie....... Omaha
Herbert Rhoades.. Tekamal
John A. Rine.... ..|Omaha
Willis G, Sears.. .. |Omaha
Arthur C. Thomsen ...|Omaha
John W. Yeager............ Omaha

EE{;"—‘ Butler, Hamilton, Polk, Lovel §. Hastings.. .. |David City
Saunders, Seward and|Harry D. Landis.... Seward
York.

I -

Sixth.oe | BoODE, Colfax, Dodge. Mer | Louis Lightner. ...{Columbus
rick, Nance and Platte.|grederick L. Spear.. Fremont

.

Seventhoo .. Fillmore, Nuckolls, Saline| Robert M. Proudfit........ ifriend
and Thayer.

[,

BEightheoon Cedar, Dakota, Dixon and{Mark J. RyaNe...c e Pender
Thurston.

[

Nintheeooe Antelope, Cuming. Knox.|Charles H. Stewart ...|Norfolk
Madison, Pierce, Stantonj\dolph E. Wenke .|Stanton
and Wayne,

Tenth...oeeeee- Adams, Clay, Franklin,| Lewis H. Blackledge....... Hastings
Harlan, Kearmney,Frank J. Munday........ Red Cloud
Phelps and Webster,

P

Bleventh......... Blaine, Garfield, Grant.|Edwin P. Clements......... Jrd
Greeley, Hall, Hooker,|Ernest G. Kroger... ... Grand Island
Howard, T.oup, Thomas,

Valley and Wheeler.

Twelfth..... Buffalo, Custer, Logan and{ Bruno O. Hostetler....... Kearney
Sherman.

Thirteenth..... Arthur, Banner, Cheyenne,| Isaac J. Nisley...... ...|North Platte

hi Davwson, Deuel. Keith.|J. Leonard Tewell .. 1Sidney
Kimball, TLincoln and
McPherson.

Fourteenth... | Chase, Dundy, Frontier.|Charles E. Bldred....... MceCook

) Furnas, Gosper, Hayes.
Hitchcock, Perkins and
Red Willow.

Fifteenth........ Boyd, Brown, Holt, Keya| Robert R. Dickson....... O’Neill
Paha and Rock. :

Sixteenth....... Box B_utte. Cherry. Dawes.|Earl L. Meyer..oo... Aliiance
Sheridan .and Sioux.

Saventeenth.. Gig{leftfl, Morrill and Scotts Claibourne G. Perry....... Gering

uff.

Eighteenth....| Gage and Jefferson. Clovde B. ElliS.ucccviennenn. Beatrice

'

(iv)



PRACTICING ATTORNEYS
Admitted since the Publication of Vol. 134

ASHFORD, WILLIAM GEORGE
BLAKEY, THOMAS L.
BovLESs, F. RICHARD
CHESHIRE, ROBERT L.
CoaTs, HARVEY M.
CRAWFORD, JEANNETTE M.
CULBERTSON, JOSEPH M.
Davis, Epwin C.

DINAN, EMMETT MICHAEL
FLANNERY, LAWRENCE S.
GRUHN, OTTO A.

HoLMEs, HArRoOLD H.
JAMESON, JoHN H.
JEFFREY, HIrRAM G.
KinTz, CLAIR L.

Kunr, HarVEY N.

McDaANIEL, HENRY C.
MoELLER, WiLLIAM C.
Morrison, JouN K., JR.
NELSON, MARJORIE E.
OBBINK, RICHARD JAN
PrICE, JOHN WELDON
PrRICE, WALTER W.
REED, HAROLD J.
ScHEMIDT, JOHN W.
SPENCER, ARTHUR C.
Stoakes, Lucien H.
TSCHANTZ, HARRY L.
WAGGONER, RoBeERT C.
‘WALDRON, TAvLOR C.
WELLAUER, ALFRED A,
Young, Don C.






IN MEMORIAM
CHARLES A. GOSS

At the session of the Supreme Court of the State of Ne-
braska, October 17, 1938, there being present Honorable
William B. Rose, Chief Justice, Honorable George A. Eberly,
Honorable L. B. Day, Honorable Bayard H. Paine, Honor-
able Edward F. Carter, and Honorable Frederick W. Mess-

more, Associate Justices, the following proceedings were
had:

May it Please the Court:

As we meet here in this room where so recently presided
the man whom we today commemorate, we do not so much
sorrow at his death as rejoice in his life. To all of us here
present it has been given to know him personally—some
for many years, some for but few; some intimately, others
casually; but each of us from our contacts with him has
received something of inspiration, or cheer, or faith.

It is good to have known Judge Goss and it is fitting
now to review briefly the record of his life.

Charles A. Goss was born at Edinburg, Ohio, on Decem-
ber 10, 1863. His father, Alfred Ruggles Goss, came from
Massachusetts of a line that extended back into Colonial
days, and his mother, Martha Carr Goss, was born in Edin-
burg, Ohio. From them he inherited qualities which gave
strength, stability and serenity to his character.

He prepared for college in the village school, clerked in
his father’s store, took a business course, and entered Mt.
Union College, where he studied the liberal arts and became
the best hitter on the college baseball team, and from which
he graduated in 1885, with the degree of A.B. He taught
several terms in country schools, meantime reading law,
and in the spring of 1886 came west, arriving in April of
that year in Omaha which became his home thenceforth.
He continued the study of law and for a time taught in
the schools of Douglas county. On December 10, 1887, his
twenty-fourth birthday, he was admitted to the Bar be-
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viii IN MEMORIAM [135 NEB.

fore Honorable George W. Doane, District Judge, and en-
tered upon the practice of his profession in association
with H. L. Day. In 1888 his alma mater conferred upon
him the honorary degree of Master of Arts. Having be-
come established in his chosen field, he was married on
October 4, 1890, to Miss Carrie Shimp, of Alliance, Ohio,
a union which continued happily for more than forty-six
years until her death in December, 1936.

The young lawyer took an active interest in the civic
affairs of the community and in November, 1892, was
elected to the Nebraska House of Representatives and served
during the twenty-third Session of the Legislature. He was
chairman of the Douglas County Republican Central Com-
mittee from 1901 to 1903 and in 1906 was appointed by
President Theodore Roosevelt United States District Af-
torney, filling the office for four years during which he suc-
cessfully conducted much important litigation in behalf of
the Government.

His judicial career began in February, 1920, when on
the recommendation of the Bar of the Fourth Judicial Dis-
trict he was appointed by Governor McKelvie to fill the
unexpired term of Judge George A. Day who had become
a member of the Supreme Court of Nebraska. He remained
on the District Bench until December 31, 1926, when he
resigned in order soon to assume the duties of Chief Justice
of this Court, to which high office he had been elected in
November of that year, and to which he was reelected in
1932. His service here began January 6, 1927, and con-
tinued until his death, which occurred in Chicago on August
13, 1938, during a visit to his daughter and her family. He
is survived by his daughter, Mrs. J. D. Pollock of Chicago
and her two children, and by a brother and two sisters.

Last December, on his seventy-fourth birthday and the
fiftieth anniversary of his admission to the Bar, Judge
Goss announced that he would not be a candidate for re-
election.

He had been in active practice for thirty-two years, as-
sociated at different times with H. L. Day, Judge Joseph H.
Blair, James H. McIntosh, Francis A. Brogan, and Warren
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Switzler, among others. He served for not quite seven
years as District Judge and for almost twelve years as
Chief Justice of the Supreme Court.

He was deeply concerned with all that affects the wel-
fare of our profession and was an active member of the
Omaha, the Nebraska, and the American Bar Associations,
and attended their sessions quite regularly. Indeed, he had
been in attendance upon the meeting of the American Bar
Association in Cleveland shortly before his death. He was
President of the Omaha Bar Association in 1908. He was
a member of the American Law Institute and was greatly
interested in its work, its purposes, and its accomplish-
ments. In recognition of his attainments and his services in
the administration of justice, the degree of LL. D. was con-
ferred upon him by Mt. Union College in 1985.

The interest and the activities of Judge Goss were not
limited to those matters which directly relate to the science
of jurisprudence or the art of practicing law. His was a
well-rounded life, of broad vision and wide sympathies
which found expression in helpful service in civic, philan-
thropie, social and religious organizations.

It was characteristic of him that in little more than a
month after arriving in Omaha he had become a member
of the First Methodist Episcopal Church of that city, and
that at the time of his death he had served continuously
.on its Official Board for more than forty-five years. He was
long a trustee of the Nebraska Methodist Hospital. He had
represented his church as a lay delegate to the General
Conference of the National body. He served for more than
a quarter of a century as a member of the State Board of
the Young Men’s Christian Association and for many years
was a director of the local association in Omaha.

He found time too for fraternal and other associations
and was a thirty-second degree Mason, as well as a mem-
ber of the Elks. He was fond of the great out-of-doors and
in his youth had been a notable baseball player—in later
life, a golf enthusiast.

He was also a member of the Society of Colonial Wars
and of the University Club.
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The life of the lawyer is devoted to the service of others
and high standards of ethical conduct are emphasized by
our honorable calling. Moral qualifications are quite as es-
sential as legal knowledge and intellectual capacity. No
lawyer can be truly great without possessing unswerving
integrity, unfaltering courage, unwavering loyalty to truth
and justice, and unsullied honor.

Such sturdy character Judge Goss manifested and his
consistent life is an example to be cherished and to be fol-
lowed.

He possessed, in addition, the judicial temperament, so
desirable in a judge. He presided over the court with
dignity and courtesy, listened attentively and patiently to
the arguments of counsel, with an open and an alert mind,
gave careful and studious consideration to matters pre-
sented for determination and rendered conscientious de-
cisions and opinions well reasoned and well expressed.

An able lawyer, a just judge, an upright citizen, a genial
friend, a devoted husband and father, a kindly, modest,
Christian gentleman—Charles A. Goss has contributed
much of lasting good to the State in which he so long lived
and so well wrought.

Let us, therefore, place upon the records of the Court
our appreciation of his character and his service, and let a
copy thereof be transmitted to his daughter.

HARLEY G. MOORHEAD
HARVEY JOHNSEN
CHARLES LESLIE
THos. C. MUNGER
HowArD KENNEDY
Committee

Honorable Harley G. Moorhead.
May it Please the Court:

I would like to add a few remarks as my individual, per-
sonal expression in memory of my good friend, Judge
Goss.
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It was my good fortune to be associated with him in
1902, when I started my law practice in Omaha. He was
most generous of his time in explaining matters of practice
and procedure, as well as of substantive law. He gave me
the benefit of his experience in applying those principles
to the actual cases and the realities of life.

There was a friendliness in his voice, which I am sure
has been noted by you; there was also an honest interest
and desire to give good counsel. In fact, all through his
years of practice, as well as during his years as Judge of
the District Court and as Chief Justice of this Court, he
went far out of his way to encourage lawyers with less ex-
perience. I think I voice the sentiments of hundreds of
lawyers in saying that this same friendly, sympathetic atti-
tude, free from pompous austerity, was a bulwark to them
in moments of uncertainty, bashfulness and discourage-
ment. High ethical standards were adopted and practiced
by him and were also held out as the only true avenue to
success in the legal profession.

Judge Goss radiated happiness,—a great asset to any
one. A desire for good, clean fun and a fine sense of humor
were other characteristics. He was a staunch Methodist,
yvet he was a Liberal and very human in his rules of con-
duct and discipline. In public relations he was always a
Christian gentleman, but never the long-faced or intolerant
type.

I recall Judge Goss as an ideal family man, absorbed in
the happiness and welfare of his lovely wife and vivacious
daughter. Nearly every morning as he came to the office,
he would have an interesting family anecdote to relate. It
usually had to do with his daughter, who was the “apple of
his eye”. In this way we came to know his family just
about as well as we knew our own relatives.

Judge Goss created an atmosphere of good-will in our
office and, I dare say, in every office and in every group of
Judges where he labored. This quality of his,—good-will
(some people call it love),—is one which goes such a dis-
tance to bring about “Peace on Earth”.



xii o IN MEMORIAM [135 NEB.

Honorable Harvey Johnsen.
May it Please the Court:

To those qualities of Judge Goss which have been pointed
out, I would add one attribute that I deem professionally
important—his participation in the meetings and activities
of the Bar. Year after year I have found him at the annual
meeting of the American Bar Association. He was always
in attendance at the annual meeting of the Nebraska State
Bar Association. He never willingly missed an annual
field day of the Omaha Bar Association.

Such professional interest and contact on the part of a
Judge are worthy of note and commendation. The Bench
and Bar need constantly to remind each other of their
unity. At times we have stood somewhat apart, in ostracism
that is self-imposed. By mutual contact I believe we realize
more fully that our task is common,—mot merely that we
have the same objective, but that there is only one path by
which it can be reached, and that we must go shoulder to
shoulder.

Whatever Judge Goss’ example of meeting and fraterniz-
ing with the Bar may have contributed in that direction,—
and I believe it has made a contribution,—we may well take
note of and honor on this ocecasion.

Honorable Willis G. Sears.
May it Please the Court:

I speak a word for the Bench of the Fourth Judicial
District, of which Judge Goss was an honored member be-
fore coming to the Chief Justiceship, which he occupied at
the time of his death.

If I were asked what there was about Judge Goss that
his oldest friends would longest remember, I would choose
as his most dominant quality his normality. Thrice blessed
is the man, or community, or nation that is normal. For
therein is kindliness, consideration, patience, industry, and,
in fact, all the virtues. Of these Judge Goss was possessed
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in full measure. Tricks were unknown to him. He did not
have to study “ethics”; he was born with them. His best
friends were his oldest ones. Every place he filled in the
family or in the public service was better because of his
presence there. All of his performance was the best he
could give, and all who came into relation with him were
better for that contact.

We will cherish his memory as a citizen, lawyer, and
judge, and his dust has returned to the ashes of the past
wherein we, each and all, have an abiding interest.

William B. Rose, Chief Justice.

In performing judicial duties, Judge Charles A. Goss
observed the worthy traditions and high ideals belonging
to the exalted position of Chief Justice. He presided with
dignity and commanded respect. There was never any un-
seemly conduct at the Bar or in the consultation room. He
heard every cause attentively and gave conscientious con-
sideration to the questions presented and to the views of his
associates. His own convictions were expressed pleasantly
but decisively.

In the preparing of opinions, Chief Justice Goss per-
formed his full share of the work in addition to his duties
as presiding officer. How a decision would affect him per-
sonally did not enter into his deliberations or conclusions
as a Judge. He did not allow friendship, religion or polifics
to influence him in a decision. He accepted without a mur-
mur the personal consequence of a deliberate judgment.

His power of concentration and his keen perception were
distinctive attributes of his mind. Otherwise the volume of
his work, as shown by court records, would have been im-
possible.

He was diligent and exacting in the performance of duty.
He observed the progress of each case assigned to an asso-
ciate for an opinion and prevented delays whenever pos-
sible.

The purity of Judge Goss’ life, the kindness of his heart,
his pleasant relations with his associates on the Bench, and
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his passion for whatever seemed to him to be right and
lawful in the administration of justice, endeared him to all
of us. We who survive will cherish his memory and emulate
his virtues.

The resolutions presented by the committee and the
tributes delivered by members of the Bar are appreciated
and approved by the Court.

The memorial proceedings will be spread at large upon
our permanent records and published in the current volume
of Reports.



IN MEMORIAM
L. B. DAY

At the session of the Supreme Court of the State of
Nebraska, February 20, 1939, there being present Honor-
able Robert G. Simmons, Chief Justice, Honorable William
B. Rose, Honorable George A. Eberly, Honorable Bayard H.
Paine, Honorable Edward F. Carter, and Honorable
Frederick W. Messmore, Associate Justices, the following
proceedings were had:

May it Please the Court:

The Creator, as a part of His scheme of things, ordains
that each shall live to a certain day, and no longer, and
by reason of that law, immutable and existent since the
Creation, it is the common lot of mankind to witness and
mourn the passing of a friend.

However, the Creator, in His great love and wisdom, has
generously given to us the power to assuage our grief by
indulging in recalling our friends in fond recollection, and
to dwell upon those things which aroused our admiration
and respect, and to recall with warm and pleasant memories
the things which caused us to love him.

And today we have come together so to recall our friend
L. B. Day.

L. B. Day was born on the 3d day of February, 1889,
at Westboro, Missouri, and died on the 22d day of No-
vember, 1938, at Lincoln, Nebraska. While a young lad
his family moved to Albion, Nebraska, where he attended
the public schools, and graduated from the Albion High
School in 1907. He then entered Creighton College at
Omaha, and received his A. B. degree in 1911, and gradu-
ated from the Creighton Law School in 1914, and was ad-

(xv)
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mitted to the Bar of the State of Nebraska in the same year.
He immediately entered the practice at Omaha, and was
soon recognized as one of the leading and forceful young
lawyers of the Omaha Bar.

After but six years of active practice, he had acquired
such prominence that he was elected a Judge of the Dis-
trict Court of the Fourth Judicial District. He served as
a District Judge for eight years, with such distinction and
honor, that his friends and neighbors conferred further
honor upon him, electing him to the high position of an
Associate Justice of this Honorable Court.

He assumed his place on this Court on January 3, 1929,
for a term of six years, and it is significant to note that at
the expiration of his term he was unopposed for a succeed-
ing term. His untimely death occurred during his second
term as a member of this Court, at the early age of forty-
nine years.

It is not necessary that we at this time make it a matter
of record that his integrity was beyond question, that he
was industrious and conscientious, that his ability as a
jurist was outstanding, for that record was made by him
from day to day while he was with us.

The opinions of this Court by Justice L. B. Day, the
judgments of the District Court rendered by Judge L. B.
Day, will testify as to his ability and honor in language
more eloquent than any which is at our command, and as
long as our Commonwealth shall endure.

Judge Day did not limit his interest and effort to his
work on the Bench; he was likewise deeply interested in the
welfare of the Bar, and gave freely of his time and effort
to Bar activities, persistently, and with characteristic
energy striving to raise the standards of admission and
practice, and to improve the services rendered the public
by the Bench and Bar.

At the time of his death he was Chairman of the Resolu-
tions Committee of the American Bar Association, and un-
doubtedly would have risen to greater heights in that As-
sociation had he lived.

He was President of the Nebraska State Bar Association



135 NEB.] IN MEMORIAM xvii

for the year 1935, and it was largely by reason of his de-
sire, influence, and leadership, that an Integrated Bar in
the State of Nebraska is an accomplished fact.

L. B. Day and Neva Emma Grimwood were united in
the holy bonds of matrimony on the 10th day of April,
1916, and he is survived by Mrs. Day and their three chil-
dren, Frank Edmund, Robert Grimwood, and L. B.

This Court has lost a most able member, the Bar has
lost a friend and leader, the Commonwealth a great and
distinguished citizen, the family a loving husband and a kind
father.

Our finite minds cannot understand

That which our eyes behold,

Done in accordance with a decree

Of the Great Chief Justice.

Why one so good and so worthy should be
stricken in the full strength of his years,

And taken from his home and his friends,

Causes us to meditate and wonder the purpose,
for purpose there must be.

We cannot fathom the answer,

We can but bow our heads in sorrow and say

“Thy Will be Done.”

Your Committee feels that it is befitting and proper,
and therefore moves the Court that these proceedings be
made a part of the permanent record of the Court so that
those who will come after us may know the great esteem
and love we held for L. B. Day, and our sorrowful regret
that he is no longer with us; and, as a mark of respect
and sympathy, your Committee further moves the Court
that the Clerk be authorized to send a certified copy of
these proceedings to the bereaved family.

Respectfully submitted,
DAvip A. FiTCH
- JOHN W. DELEHANT
JAMES M. FITZGERALD
FRANCIS P. MATTHEWS
FRANK D. WILLIAMS
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Honorable Raymond M. Crossman, in behalf of the Ne-
braska State Bar Association.

May it Please the Court:

The Honorable L. B. Day, Justice of this Court, was ad-
mitted to practice of the law by this Court on May 1, 1914,
became a member of the Nebraska State Bar Association
in 1916, and served as president of the Association during
the year 1935.

We, of the Nebraska State Bar Association, therefore
deem it most fitting that we should join with Bench and
Bar on this occasion, to pay our special tribute and our
respect to one so long an active member, and to a former
leader of our Association.

In 1921 Judge Day, then serving upon the District Bench
of Douglas County, was a member of the Committee on
Legislation, through whose influence and activities the
following legislation was enacted:

1. A provision for verdict by 5/6 of a jury in civil
cases.

2. A provision that a judgment in criminal actions shall
not be reversed by reason of error in the Trial Court not
affecting the substantial rights of the defendant.

3. Recognizance in criminal cases was made continuous
from term to term until final judgment.

4. An extension of the jurisdiction of District Judges
in Chambers.

5. Establishment of a state custodial farm for first
criminal offenders.

In 1933 Justice Day, then serving upon this Court, was
Chairman of the Committee on Legal Education, which
made an extensive investigation of the subject and a note-
worthy report. The pronouncement of that Committee is
worthy of inclusion here:

“Your committee recommends that the standards pro-
posed by the American Bar Association should be adopted
as the ultimate goal to be obtained in legal education in
this state and that the Committee on Legal Education study
the situation in the state and make practical recommenda-
tions for the raising of the standards of legal education
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until they conform to the present standards of the Ameri-
can Bar Association.”

This and subsequent recommendations with reference to
raising the standards for admission to practice have been
recognized from time to time by adoption of rules of this
Court in which Justice Day participated.

The full purpose of his considered opinion and the reason
for his intense interest in raising the standards of the Bar
found best expression in his annual address upon the sub-
ject “The Independence of the Judiciary” as president of
our Association in 1935, at which time he said:

“The future status of the Courts in our scheme of govern-
ment depends largely upon the opinions and influence of
the Bar. The Bar has always exercised a pronounced in-
fluence upon questions relating to the scientific adminis-
tration of justice. It can and undoubtedly will continue to
do so, but it can serve the public welfare better through
efficiently organized efforts than through unorganized and
unconnected efforts.

“If constitutional government is to endure, there must
be respect for the law as administered by the courts and
the officers of the courts. Respect for the law will only
obtain if the administration of justice is free from political
interference. The independence of the judiciary is neces-
sary to maintain constitutional government. Only consti-
tutional government guarantees human liberties against
the usurpation of power.”

We may well recall that, when these words were spoken,
there was most earnest discussion of the infegration of the
Bar of Nebraska, and that Justice Day again as a member
of this Court joined in the opinion for the adoption of the
rules which effected that purpose.

It was these outstanding activities in the Nebraska State
Bar Association and Justice Day’s active and avowed in-
terest in an organized and more effective Bar that gave
him recognition and leadership as a representative of Ne-
braska in the reorganization of the American Bar Asso-
ciation and accorded to him a position of high rank in its
counsels.



XX IN MEMORIAM [135 NEB.

This, then, as we of the Bench and Bar would say, is the
record which has been made and which we recall and re-
view upon this occasion.

To briefly summarize, Justice Day believed that a high
qualification for admission to the Bar and a strongly or-
ganized and an Integrated Bar, by its influence and by its
conduct, contributed definitely to the independence of the
Judiciary. And to repeat his own estimate, that an inde-
pendent Judiciary was the only guarantee to the people of
the preservation of their constitutional liberties.

There can be but one judgment upon such a record, and
that is an acknowledgment of deep gratitude by the citi-
zens, by the Bar, and by the Bench, for such a lawyer and
for such a Judge. ’

The Nebraska State Bar Association hereby gratefully
records this contribution to its organization and to its in-
terests by one of its foremost leaders.

May it Please the Court:

On motion duly made and carried, the Omaha Bar As-
sociation, on Thursday, February 16, 1939, authorized its
Memorial Committee to prepare and present at the Me-
morial service for the late Honorable L. B. Day, to be held
in the Supreme Court, in Lincoln, Nebraska, on Monday,
February 20, 1939, at nine o’clock a. m., a resolution ap-
propriately expressing for him the respect and admiration
of the Omaha Bar Association.

We meet here today to honor one formerly a member of
this Court, one who has heard his last argument, written
his last opinion, and has been called before the Bar of
Eternity. Men are born, they grow, they struggle, they
decline and they die. Some survive the vicissitudes of
youth and middle age and are suffered to attain a long life
of usefulness. Some are stricken down when apparently
at the zenith of their usefulness, as was Judge Day.

However, the accomplishments of good men are not to
be measured by calendar years. The accomplishments of
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him whom we symbolize today would be a credit to one
privileged to attain the maximum time alloted to human
life. His chair upon the Supreme Bench was vacated by
his untimely death. No longer will the citizenry of this
state receive the benefits of his judgment. His voice has
been silenced by the grave. This silence abounds with fond
recollection of a life well lived, deeds well done, all worthy
of remembrance. In this memorial it is impossible to
briefly present a wholly adequate characterization of Justice
L. B. Day. ,

His industry and integrity were outstanding qualities
which were ever present in his life’s work as a citizen, as
a lawyer, and as a Judge. His industry was circumscribed
by his integrity whereby his work was ever constructive,
making for the good of the community and the state.

Justice Day moved to Nebraska at an early age and re-
sided in the state until his death. He secured his education
at Creighton University, and in 1914 began his practice of
law in the City of Omaha, where he practiced until Novem-
ber, 1920, when he was elected as Judge of the District
Court of the Fourth Judicial District to take office in Janu-
ary, 1921. However, before taking office, he was appointed
by the Governor to serve as a District Judge to fill out the
unexpired term of Judge Lee Estelle, deceased. He served
efficiently in that capacity until he was elected Associate
Justice of the Supreme Court of the State of Nebraska in
January, 1929, in which Court he served until the time of
his death,

His characteristics, which later helped him serve the
public so well, were present in his youth and early man-
hood. He was what is sometimes said to be a self-made
man, depending upon his own resources, which constituted
that undefeatable, that never terminating disposition to
prepare himself for a high place in later years.

His purpose in life was not to gain an honorable position
alone, nor to seek only the things material, but throughout
the building of his character he unselfishly contributed to
the church and other civil activities in the community in
which he lived. ‘
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Justice Day was not only a student of the laws made by
man, but he was also a student of the divine law and recon-
ciled the two when rendering an opinion. He was a very re-
ligious man. He was not unmindful of the duties he owed
to God and his fellowmen. He believed that men were
judged by their works as well as their words.

In his daily life he took every opportunity to exemplify
the parable of the Good Samaritan. There are those active
in business or professions today who in their youth ob-
tained inspiration from him and benefits of his counsel
and even financial help.

Judge Day was a member of the Presbyterian Church.
He was faithful to the teachings of the Lord and helped to
inculcate into the minds of youth the words of God. He
was an organizer in the church and worked untiringly at
every task assigned to him. The church honored him by
making him an elder, and in this office he served in a com-
mendable way. With like earnestness he swept the floor,
lighted the fires, supplied the fuel, with a zeal equal to his
service at the altar and equal to the earnestness which
characterized his life at the Bar and upon the Bench.

He was an outstanding student, a brilliant lawyer, a
Judge of the Fourth Judicial District. A man of such char-
acteristics was called to greater fields of activity, and so it
was that Omaha and the Fourth Judicial District yielded
him to the Supreme Court and to the State of Nebraska,
whom he served with great ability.

His friends were legion and they mourn his death. The
Courts of the State of Nebraska have suffered an irrep-
arable loss, The legal profession has lost one of its most
learned members, and the State of Nebraska one of its
most respected citizens.

AMBROSE C. EPPERSON
VIRGIL L. BROWN
EDpwWARD F. LEARY
LEO FRIED
Omaha Bar Association
Memorial Committee
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Honorable James M. Fitzgerald.
May it Please the Court:

An outstanding trait in Judge L. B. Day’s character
prompts me to add a personal word to our record.

I first knew L. B. Day as a law student. I was in the
capacity of instructor. He was not a star, but he was a
sincere, hard-working, clear-thinking student. He had a
genial, frank and honest attitude that drew me to him.

I kept in touch with him as he devoted a few years to the
practice of law, and later we both filed as candidates for
District Judge in the Fourth District. Our friends teamed
us together and we were both elected, though we had no
personal tie-up.

There was a vacancy on the Bench at the time, due to
the death of Judge Lee Estelle during the campaign. Gov-
ernor McKelvie had announced that he would appoint the
candidate elected, to fill the unexpired term, and, having
had more experience than L. B., I expected the appoint-
ment. With fear and trembling I started reading the
syllabi of the Nebraska reports, beginning with the last
published volume.

A day or two after our election was assured, L. B. came
to my office, and in our conversation he led me to think he
would like the appointment. I was surprised, and I said,
“Do you want that appointment?’ His answer was, ‘“Well.
I have nothing to do. I have let all my business get away
while I have been giving all my time to campaigning.”

I was relieved on my part, but marveled at his courage
in seeking to enter immediately into the duties of a Dis-
trict Judge. He was appointed and was assigned some very
difficult and important cases to preside over. He never
faltered, and presided well, as I knew he would.

The courage which he displayed at that time was char-
acteristic of his conduct at all times, and it seems to me
that courage is one of the most important qualifications of
a Judge on any Bench. .

L. B. Day, with all the work he performed on the Bench,
never lost sight of his duty as a citizen. He gave of, what
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seemed to him, surplus energy to the cause of advancing
propositions of better government and better citizenship.
He never allowed himself to become submerged by his work
on the Court. He continually strove to elevate his pro-
fession and the standards of government and society. He
was one of my very close friends and one of our very highest
class citizens.

Honorable John W. Delehant.
May it Please the Court:

It is our privilege, at once honorable and melancholy, to
offer public testimony of the affection and respect of the
Bench and Bar of Nebraska, which his years of service,
with and for us, purchased for the distinguished jurist in
whose name and memory we are convened. The obvious
theme of our tribute might appear, at first impression, to
be his distinguished career as a Judge, first of the busy
trial courts of our metropolitan city, and thereafter, until
his untimely death, of this, our Supreme Court. But the
permanent evidence of his judicial labors is abundantly
preserved in the official reports of your Honors’ opinions,
as a source of pride to us, his coworkers, and of inspiration
to the generations of our profession who shall follow us.
For myself, as one of his brethren at the Bar, I am content
simply to submit that record, free from any purposeless
embellishment.

With the indulgence of the Court, I shall, therefore, pre-
sume briefly to recall some of those engaging qualities of
the man that made it infinitely more natural to those of us
who knew him from his youth to salute him with the familiar
“LB,” rather than with the more austere “Judge Day.”
For, able jurist that he was and that your Honors knew
him to be, I need not remind you that he was also and
especially a cultured and scholarly gentleman and a gener-
ous and sympathetic friend. And who will reckon judicial
distinetion or executive ability above those qualities of the
human spirit that merit the noblest of titles, that of
“friend ?”’
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Beneath a mask of disarming geniality, L. B. Day was
a maturely educated gentleman. His learning was deliber-
ately unostentatious, but none the less authentic. In his un-
dergraduate collegiate courses he consistently maintained
a high scholastic standing. He so far mastered the classical
studies of Latin, Greek and English literature that, through-
out his life, they ministered both to his public career and
to his enjoyment of living, and of cultured friendships. A
well-selected course in philosophy trained him for the ac-
curate apprehension of objective truth, which is, after all,
the ultimate mission of genuine education.

Accordingly, when he was elevated to the Bench at an
age scarcely beyond the minimum legal requirement, his
nearest friends, realizing the accuracy of his basic learning,
were securely confident that he would earn the respect and
esteem which the citizens of Nebraska shortly accorded to
him.

He was, throughout his life, a humble and practicing
Christian layman. Because, if he could stay my speech, he
would deter me from praising him for the performance of
what he conceived to be his simple Christian duty, I shall
respect what, I so surely know, would be his wish. But
may I offer just this reflection. His persistent faith and
its constant admonition respecting the proper place of our
poor humanity in the Divine economy fostered that humility
of spirit which endeared him to all of us as a friend.

And it was as a friend that each one of us knew and
loved him best. His simplicity, his unfailing geniality, his
acknowledged culture, his unflinching loyalty conspired
through many years to assure him a warm welcome in any
company of men who had come to know him, and especially
among the members of our profession, both within our
state, and beyond its borders.

Humanly speaking, the loss of a friend is only doubt-
fully reparable. The President, the Governor, the Judge
may die. Another President, another Governor, another
Judge will assume his duties and adequately discharge
them ; because, fortunately for the State, official position
has a highly impersonal quality. But who shall replace a
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friend? His chair may be occupied, his segment of our
time consumed by others; but his hand clasp, his smile,
his counsel, his encouragement, all these and the other
manifestations of his spirit will not suffer substitution.
Save as they linger in our memory, they die with the friend,
never to be duplicated. And we would not have it other-
wise.

So, in this hour, when our fellow citizens are remember-
ing the life and service of L. B. Day, the jurist, may not
some of us, many indeed, be pardoned, if we allow our
recollection to dwell reverently and affectionately on the
memory of L. B. Day, the cultured, scholarly gentleman,
the faithful Christian, the generous, loyal and devoted
friend. For to us whose intimate touch with him had its
origin in the years when the man was in the making, he
bore those relations above all others.

Honorable Frank D. Williams.
May it Please the Court:

L. B. Day was born February 3, 1889, Westboro, Mis-
souri, son of Frank and Sarah Day. The family moved to
Boone county, Nebraska, in 1891 and purchased a farm
a few miles from the railroad station of Boone. The father
was a steady, intelligent, industrious farmer and stock-
man. He was a pioneer in raising alfalfa, and from grow-
ing this legume, rotating crops and intensive cultivation
raised his lands to the highest state of fertility. He in-
creased his holdings to 640 acres of this fine land and
farmed and raised stock on a large scale. Under these sur-
roundings the son, L. B., learned to work and to do his
share in the farming and stock-raising venture.

He attended the county schools, ultimately graduating
at the Albion High School. He paid particular attention
to the subject of Latin. In 1907 he entered Omaha High
School, giving particular attention to the same subject.
From there he entered Creighton University, where he
gave special attention to Latin and Greek. He finished the
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liberal arts course at the university and then entered the
law college. He spent his vacations at home on the farm
and his father paid the expenses of the university course.
During the time he attended the law course he conducted
the commercial law classes in a business college in Council
Bluffs, Iowa, and attended many of his classes at the uni-
versity in the evenings. On Saturdays he clerked in Omaha
stores and paid his own way through the law college. It
is still remembered how pleased he was when he earned
his first $2.00 for an afternoon’s work in a large store in
Omaha. He graduated from the liberal arts course in 1911
and from the college of law in 1914.

He concluded to practice law in Omaha, and first had desk
room in a lawyer’s office, but soon opened his own office.
He married in 1916, and in 1920 he became a candidate for
District Judge in the Fourth Judicial District and was
elected, and in 1924 was reelected. In 1928 he became a
candidate for Supreme Judge from the Fourth District.
His opponent was one of Nebraska’s finest lawyers, and at
the time a member of this Court, but Judge Day was elected.
He entered upon his duties in this court on January 3,
1929, and was again elected to this Court without opposi-
tion. At the beginning of his membership on this Court
he moved his family to Lincoln, and the family continued
to reside in Lincoln until his death, November 22, 1988,
in Lincoln. He left his wife and three children surviving
him of his immediate family.

The peculiarity of his name—L. B.—is explained by his
mother, still living. At the time of his birth his paternal
grandfather wanted the babe named after him, and as a
concession to the grandfather the initial letters of the
grandfather’s name were used and made up the name L. B.
Judge Day has also perpetuated this same name in his
younger son.

In his young manhood he was tall and slender, but in
his more mature years he grew heavier and was a notice-
able figure in any gathering.

It is generally understood that experience as well as
learning and intellect are necessary aids to a successful
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judicial career. The fact that Judge Day grew up on a
farm on the scale it was conducted and under the tutelage
of honest, intelligent parents, giving him a strong body
and an honest purpose, a sympathetic understanding with
that basic occupation in this agricultural state, in dealing
with appeals in this Court he was therefore able to ap-
proach them with general knowledge of the surrounding
circumstances in which the controversy arose. Then he
was one of those individuals who grow and continue to
develop.

Judge Day profited much from his fine college and uni-
versity education. His opinions are expressed in plain Eng-
lish and well-constructed sentences. As a jurist he knew
no Judge knows all the law. He could only know a relative-
ly small part, but he also knew that with his preparation
and ability he could approach with confidence in himself
the work in hand. Judge Day’s opinions left little doubt
of what he finds the law to be. Picked at random, the fol-
lowing cases show positive and clear statements of the law:

In re Estate of Kajewski, 134 Neb. 485, a will contest.
This case shows a prodigious amount of work. Fourteen
syllabi head the opinion. In the discussion Judge Day
quotes authority for almost every rule laid down. This case
is helpful to the practitioner.

See, also, the case American National Red Cross v.
Young, 133 Neb. 558.

Question: Motion for new trial on grounds of newly
discovered evidence.

See, also, Harmer v. State, 1383 Neb. 652,

Question: Applicant arrested for breaking and entering.
Defense insanity. Trial judge refused to receive evidence
of the findings of the insanity commission. Syllabus 1:
“A judgment in another case finding a fact now in issue
is ordinarily not admissible.”

Today, perhaps as never before, the people look to the
courts for protection. Whenever the test comes between
various branches of the government, or aggrieved groups
of political parties attacking the courts, the people support
the courts. Perhaps in no other state do the people give so



135 NEB.] IN MEMORIAM XXix

unanimous support as they do in Nebraska. This state is
almost wholly agricultural and has few agencies to sway
the people from their allegiance to the courts. On their
part they have an abiding faith in the integrity of the
courts and in the protection which the courts afford.

To Judge Day came the last summons—to his family his
loss is inestimable; and the State has lost a valuable
citizen.

Honorable David A. Fitch.
May it Please the Court:

I became acquainted with Judge Day when he was a
young practicing lawyer in the City of Omaha. At my
first meeting with him I was very much impressed by his
very pleasing personality. He was optimistic, vigorous, and
refreshingly candid and frank. During the years which
followed, our acquaintance grew into a very warm friend-
ship, and my admiration and high regard increased. His
personality the last time I talked to him was just as re-
freshing and pleasant as it was the first day I saw him.

While it is a matter of common knowledge that Judge
Day fully appreciated the seriousness of his responsibilities
as a District Judge and as a member of this Court, and at
all times conducted himself with true dignity in the per-
formance of his duties, he had the happy faculty of being
able to remove his judicial dignity with his robe, and meet-
ing and mingling with his friends in an unassuming and
natural manner. He was never so engrossed nor so busy
that he did not have time to visit with his friends and take
a sincere interest in their affairs.

He was bold and fearless, and there was never any doubt
as to where he stood on a proposition, and he energetically
supported that which he thought was right and should be
done. He had a broad understanding of human nature,
and was always able to see and appreciate the rights of
others, and was charitable in his opinions. He came to
Omaha as a young man, without previous acquaintance or
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connection, and in the comparatively short time he lived
with us he acquired a host of sincere friends and admirers,
and his friends included people of all walks of life, and of
all creeds and color. He was not bigoted, and neither was
he prejudiced. He was an honest, fearless, sincere man,
who tried to the best of his ability to make this world a
happier and better place in which to live.

Judge Edward F. Carter.

It has been my privilege to know Judge Day as an asso-
ciate on this Court and to become acquainted with many
of his good qualities that became known through that re-
lationship. His forceful personality and character have
left a definite stamp on this Court. His initiative and
courage made him an outstanding leader in anything he
attempted. His judicial opinions were as vigorous as his
personality. In addition to the judicial contributions which
his opinions have made, the legal profession in the state is
indebted to him for his advocacy of high educational and
moral standards of those seeking admission to the Bar. In
his usual and vigorous way he strove to insure to the public
a Bar whose honesty and integrity was above reproach.
In his association with other members of the Court he was
firm if he was sure he was right, but was always willing
to investigate the foundation of his conviction. The cour-
tesy and condescension shown by him toward those with
whom he disagreed marked him as one with a truly judicial
mind.

It was a loss to this court to have Judge Day taken from
its membership. The reputation he made while occupying
this Bench is tribute enough to the fine qualities of which
this Court has been deprived.



135 NEB.] IN MEMORIAM xxxi

Robert G. Simmons, Chief Justice.

The resolutions offered this morning are adopted by
the Court. The resolutions, together with the statements
of counsel, will be extended at length on the journal and
printed in the official reports of this Court. Mrs. Day and
the family will be advised of the high regard of the Bench
and the Bar for Justice Day, and of the expressions of
sympathy made this day. Copies of the resolution will be
sent to them.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1938

PAUL RITTER, APPELLEE, V. STRUVE P. HERING ET AL., AP-
PELLANTS.
280 N. W. 231

Fiep JunNe 15, 1938. No. 30358.

1. Automobiles: ACTION FOR DAMAGES: CONTRIBUTORY NEGLI-
GENCE: DIRECTION OF VERDICT. Where the evidence estab-
lishes that the plaintiff was guilty of more than slight negligence,
it becomes a question of law for the court and it is the duty
of the court to direct a verdict for the defendant.

2. Appeal. “The court in every stage of an action must disregard
any error or defect in the pleadings or proceedings which does
not affect the substantial rights of the adverse party; and no
judgment shall be reversed or affected by reason of such error
or defect.”” Comp. St. 1929, sec. 20-853.

APPEAL from the district court for Otoe county: WILMER

W. WILSON, JUDGE. Reversed and dismissed.
Chambers, Holland & Locke, for appellants.
Charles A. Dafoe and Jessen & Dierks, contra.

Heard before Goss, C. J., RoSE, EBERLY, DAY, PAINE,
CARTER and MESSMORE, JJ.

Goss, C. J.

Plaintiff had a verdict and judgment against both de-
fendants for $4,000 for damages for personal injuries and
injuries to his car received in an automobile collision, from
which they appealed.

(1)
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Plaintiff alleged that he was the owner of the car he was
driving, and in two causes of action asks for damages for
personal injuries and for his hospital and medical expenses
in one and for damages to his car in the other.

Defendants filed a joint answer and incorporated therein
the cross-petition of Cecil W. Means, the owner of the auto-
mobile, driven by defendant Struve P. Hering, for damages
suffered to his car.

Each party artfully alleged the facts and charged negli-
gence of the driver of the other car. We do not deem it
necessary to state further the pleadings. The situation can
be readily understood from the statement of the evidence.

The evidence shows that the collision occurred at the
intersection of state highway No. 2 and graveled state
highway No. 43, at a point about three-quarters of a mile
west of the Palmyra corner in Otoe county. The former is
an oil mat road running east and west and the latter starts
near Eagle and goes south to the point named and ends
there.

Plaintiff, aged 39, a farmer near Cook, Nebraska, had
taken his family and some relatives to the state fair on
September 10, 19836. The collision occurred on a clear, dry
day, at or before 6:30 in the afternoon, at the instant plain-
tiff drove from No. 43 onto No. 2, intending to proceed east
on the pavement. The graveled highway widens out at the
intersection so as to allow cars entering or leaving the
gravel to do so on a curve. This curve for cars turning east
is permissibly larger because there is a filling station at the
northeast corner and its grounds are graveled and entered
into No. 43. There is a highway stop sign at the west side
of No. 43, facing traffic from the north near No. 2, admon-
ishing those entering the latter to stop. There is (as we
think may be said to be the conventional practice) no stop
sign on the east side of No. 43. There are no stop signs on
No. 2, but there are “slow” signs on that highway in the
vicinity, admonishing drivers to slow their speed.

Plaintiff testified that, as he was approaching No. 2, and
about 200 feet north of a sign “State Highway 200 feet,”
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he saw defendants’ car about a quarter of a mile east of
the intersection coming at a rapid rate of speed, which the
witness estimated at 60 miles an hour. The vision of de-
fendants’ car was obscured by the filling station as the wit-
ness got nearer his turn, and he also testified that he was
looking for cars from the west; he slowed down to about 20
miles an hour, the Hering car did not slacken speed, plain-
tiff applied his brakes and tried to stop “about twenty-five
or thirty feet north of the black top.” From the testimony
of plaintiff, including his marks as to the location of his
front wheels, the front of his car was on the north side of
the pavement on which defendants’ car was going west at
the time of the collision. He ‘“was always under the im-
pression” plaintiff’s car had stopped before defendants’
car hit it. While he seeks to qualify his position by saying
that the black top extended over into the gravel of No. 43,
it is very apparent from the marks he made on the picture
in evidence that the front of his car was over on No. 2
pavement before he stopped. He testified that he never saw
the stop sign that guards No. 2 from the traffic that comes
in from No. 43.

Cthers testified to the facts when the collision occurred,
but they do not materially change the situation from that
given by plaintiff.

At the end of plaintiff’s case defendants moved for a
directed verdict because the evidence showed that the con-
tributory negligence of plaintiff was more than slight. A
similar motion was made at the close of all the evidence;
both motions were overruled.

The verdict was returned October 7, 1937, and judgment
immediately entered upon it. The next day defendants filed
a paper in the case stating on its face, opposite the title,
that it was a “Motion for Judgment Notwithstanding Ver-
dict and Motion for New Trial.” The preliminary para-
graph of the motion omits to state that it is a motion for a
new trial, and says in substance that defendants move for
an order vacating the verdict and judgment and that the
court enter judgment for defendants notwithstanding the
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verdict for the following reasons: Then follow 42 para-
graphs numbered with Roman numerals setting forth the
reasons. In two succeeding journal entries the trial court
referred to this pleading as “a motion for judgment not-
withstanding the verdict and an alleged motion for a new
trial.” In the last of these orders the trial court overruled
the motion, and defendants gave notice of appeal on that
day, January 4, 1938.

The motion contained all the matter necessary for a
motion for a new trial except that the first paragraph did
not state that it was such. However, as heretofore stated,
the title of the motion gave notice that it was intended to
include that phase in the motion. This was, at most, a
technical error or defect which the trial court might have
allowed to be amended, and which defendants requested
to do by making the body of the motion include the words
“or grant a new trial for the following reasons:” That
amendment seemed to be in furtherance of justice, as pro-
vided in section 20-852, Comp. St. 1929. But, notwith-
standing the motion was overruled by the trial court, there
is the following statute which justifies relief to defendants
in this court upon the record as it was left after the refusal
of the trial court: “The court in every stage of an action
must disregard any error or defect in the pleadings or pro-
ceedings which does not affect the substantial rights of the
adverse party; and no judgment shall be reversed or af-
fected by reason of such error or defect.” Comp. St. 1929,
sec. 20-853.

The title of the motion on its face stated that it was a
motion for judgment notwithstanding the verdict and mo-
tion for a new trial. The substance of the motion was
applicable to both. The failure to state further in the liter-
ary composition of the motion was at most a defect in the
proceedings, a correction of which, even if it were needed,
affects no substantial rights of plaintiff. We are of the
opinion that so to rule is in the interests of “the further-
ance of justice,” and that the district court might well have
allowed the motion to be amended, as requested. We fail to
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find from the record that the court did not overrule the
motion both as one for a new trial and as one for judgment
notwithstanding the verdict.

Plaintiff should have known that the paved highway he
was approaching on a graveled highway was what is usual-
ly called an “arterial” and that those driving automobiles
on it had what is generally termed the right of way. Not
that such a right of way is absolute, but that it is the usual
and customary rule protecting such highways from entry
of automobiles from an inferior or subsidiary highway
without stopping. If he had looked with care he would
have seen the stop sign at the right of the graveled high-
way on which he was traveling. He testified that he has
never yet seen it. He stated that he thought he had to look
to the west for drivers coming from his right and that he
himself had the right of way over one coming from the east
or from his left on the pavement. The physical facts as
well as his own testimony show that he had entered upon
the pavement and was struck before he stopped or a very
short instant thereafter. Not excusing the negligence of
defendants, this action on the part of plaintiff, in our
opinion, was more than slight negligence.

The leading case in this state was a decision written by
Chief Justice Morrissey, setting out the form of an instruc-
tion on comparison of negligence. It was for damages for
injuries in an automobile accident. Morrison v. Scotts Bluff
County, 104 Neb. 254, 177 N. W. 158. This case has been
followed by many others, among them Nelson v. Plautz,
130 Neb. 641, 265 N. W. 885, and Kudrna v. Sarpy County,
125 Neb. 83, 249 N. W. 87. From these and many other
cases which might be cited we deduce this rule: Where the
evidence establishes that the plaintiff was guilty of more
than slight negligence, it becomes a question of law for the
court and it is the duty of the court to direct a verdict for
the defendant.

The judgment of the district court is reversed and the
action is dismissed.

REVERSED AND DISMISSED.
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WESTERN UNION LIFE INSURANCE COMPANY, APPELLANT, V.
THOMAS C. MAYHEW ET AL., APPELLEES.
280 N. W. 250

FiLep June 15, 1938. No. 30298.

1. Bills and Notes: BoNA FIDE PURCHASERS. A transferee of
unmatured negotiable paper, purchased by him from the payee
who procured it from the maker by fraud without consideration,
is not a bona fide purchaser, if he had knowledge of such facts
and circumstances as proved that he took the paper in bad
faith, though he testified he had no actual notice or knowledge
of the fraud.

2. Principal and Agent. “A principal who retains benefits derived
from the fraudulent conduct of his agent is chargeable with the
instrumentalities employed by the latter in carrying out the
fraudulent purpose.” Dresher v. Becker, 838 Neb. 619, 130
N. W. 275.

3. Bills and Notes. Bad faith in the purchase of unmatured
negotiable paper fraudulently procured by payee from the
maker without consideration may be established by circum-
stantial evidence.

APPEAL from the district court for Cherry county: EARL
L. MEYER, JUDGE. Affirmed.

Ginsburg & Ginsburg, for appellant.
Lawrence W. Rice, contra.

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE,
CARTER and MESSMORE, JJ.

RoOSE, J.

This is a suit in equity to foreclose on land in Cherry
county a mortgage securing a note for $1,000 and interest.
The loan was for the term of four years, or until August 30,
1939, with interest payable semiannually, as evidenced by
eight coupons, each for $30. Thomas C. Mayhew, defendant,
executed the note, mortgage and coupons August 30, 1935.
They were payable to Owen McGinty, who, August 30,
1935, assigned them to the Western Union Life Insurance
Company, plaintiff. Defendant did not pay interest due
March 1, 1936, nor taxes for 1935. Pursuant to terms of
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the mortgage, plaintiff, on account of the defaults, declared
the entire debt due. The petition is sufficient to support a
decree of foreclosure.

Defendant pleaded in his answer that he negotiated with
plaintiff and its agents for a 100-dollar loan only; that by
fraud, deceit and misrepresentation upon which he relied
he was induced by them to sign the instruments described
in the petition, when he had no glasses at hand, could not
see to read and did not know what he was signing ; that the
papers were not read to him; that he was not told the
principal debt stated in the mortgage was $1,000; that he
received no consideration except $100 and $77 paid for
taxes. He offered to refund what he had received.

In a reply plaintiff denied all fraud attributed to it in
the answer and pleaded it made the purchases in good faith
before maturity of the paper, for full value and considera-
tion, without any notice or knowledge of any fraud or other
defense of any kind.

Upon a trial of the cause the district court found that
defendant had received for the 1,000-dollar mortgage only
$125 in cash and $77 in the form of taxes paid for him and
that these items with unpaid interest thereon amounted to
$225.62. A decree of foreclosure therefor followed. To
satisfy the decree defendant deposited with the clerk of the
district court $317.55 which plaintiff declined to accept.
On appeal by plaintiff, the cause was presented for trial
de novo.

There was fraud in the inception of the note, mortgage
and interest coupons and Owen McGinty, payee named
therein, was an active perpetrator thereof. He procured
the signature of Thomas C. Mayhew, maker, defendant, to
the executed note and the 1,000-dollar mortgage. The maker
received a check for $100 and in addition $25 in cash and
$77 for taxes. Otherwise, there was no consideration. A
formal assignment of the mortgage by McGinty to plaintiff
for 67 shares of its capital stock is dated August 30, 1935.
The note and interest coupons were indorsed by him to
plaintiff without recourse. These facts are clearly shown
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by the evidence. The burden, therefore, was on plaintiff to
prove that it purchased the unmatured paper in good faith
for value without notice or knowledge of fraud or of other
defense or infirmity.

The question presented by the appeal is: Did plaintiff
prove that it did not participate in the fraud, did not have
notice or knowledge of it or of such facts and circumstances
as proved bad faith? Comp. St. 1929, secs. 62-402 to 62-406;
Witte v. Broz, 113 Neb. 168, 202 N. W. 411 ; Auld v. Walker,
107 Neb. 676, 186 N. W. 1008; People’s Trust & Savings
Bank v. Rork, 96 Neb. 415, 148 N. W. 95; Central Nat. Bank
v. Ericson, 92 Neb. 396, 138 N. W. 563.

Several persons shared the fruits of the fraud. All of
them were interested in proving good faith of plaintiff in
buying the note and mortgage; in proving want of notice
or knowledge of the initial fraud; in proving innocence in
all negotiations leading to the transfer from payee to plain-
tiff and sufficiency of 67 shares of its capital stock as con-
sideration for the assignment of the 1,000-dollar mortgage.
In addition to plaintiff the persons interested in cutting off
the defense of the defrauded maker of the paper are James
W. Bachman, Frank H. Hoagland, Harry H. Haffner and
Owen McGinty. McGinty excepted, each testified positively
that he had no notice or knowledge of any fraud perpe-
trated upon Mayhew who signed the tainted instruments.
The import of what they said on the witness-stand was that
each was entirely ignorant of the fraud and acted in good
faith in relation to the transfer of the paper from McGinty
to plaintiff. They evinced a purpose to close every conduit
through which the taint might reach Bachman or plaintiff.
The testimony of each shows on its face bias prompted by
self-interest. Accepting as verity, however, direct oral testi-
mony that all who participated in or profited by the trans-
fer, with the exceptions of McGinty and Mayhew, were
without any actual knowledge of the preliminary fraud, the
issue is not necessarily determined in favor of plaintiff. Evi-
dential facts and circumstances showing bad faith may be
more potent than oral testimony of interested persons to
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the contrary. The statutes and cases already cited show
that bad faith in the taking of fraudulent negotiable notes
may be shown by circumstances. Emerson taught:

“Commit a crime, and it seems as if a coat of snow fell
on the ground, such as reveals in the woods the track of
every partridge and fox and squirrel and mole. You cannot
recall the spoken word, you cannot wipe out the foot track,
you cannot draw up the ladder, so as to leave no inlet or
clew.”

The truth in civil cases involving fraud and deceit may
be discovered sometimes by the force of circumstances. In
the case of Arnd v. Aylesworth, 145 Ia. 185, 123 N. W. 1000,
the supreme court of Iowa said:

“It is ordinarily to be expected, in these cases, that the
purchaser will testify to his good faith and want of notice,
and that defendant is compelled to rely upon circumstantial
evidence to rebut such showing. Whether plaintiff has suffi-
ciently satisfied the burden resting upon him and made good
his claim to be an innocent purchaser is therefore a ques-
tion for the jury, save in those instances where the testi-
mony is not only consistent with the good faith of such pur-
chase, but is such that no fair-minded person can draw any
other inference therefrom. A categorical denial of notice
or knowledge is something which in many, if not in most,
instances cannot be opposed by direct proof; and the credi-
bility of the witnesses, their interest in the case, the reason-
ableness or unreasonableness of their statements, the time,
place and manner of the transaction, its conformity to or
its departure from the ordinary methods of business, and
all the other facts and circumstances which, though of
slight moment in themselves, yet, when taken together, give
character and color to the purchase under inquiry, consti-
tute a showing which the court cannot properly pass upon
as a matter of law.” Adopted in Central Nat. Bank v. Eric-
son, 92 Neb. 396, 138 N. W. 563, and Auld v. Walker, 107
Neb. 676, 186 N. W. 1008.

Bachman was president of plaintiff and was active for
several days in negotiating an exchange of insurance com-
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pany stock for the note and mortgage. In writing, under
date of April 2, 1935, he appointed Hoagland an agent to
solicit applications for life insurance and notified him by
letter September 9, 1935, that plaintiff was then selling
nonparticipating life insurance, inclosing a table showing
the commissions of agents. Haffner was also a soliciting
agent of plaintiff when the note and mortgage were exe-
cuted and delivered. These agents of plaintiff officed to-
gether in Norfolk, Nebraska, the residence of McGinty and
Mayhew. The latter, according to a preponderance of the
evidence, was then a feeble man, 84 years of age, who had
been childish and unable to work for 15 years. Bachman,
Hoagland and Haffner knew that McGinty and Mayhew
wanted some money. Plaintiff paid none for the mortgage.

The evidence tends to prove the following facts: Bach-
man and Hoagland had three conversations in regard to the
purchasing of the paper. Hoagland came from Norfolk to
the insurance office in Lincoln and told Bachman he had a
party who had a 1,000-dollar mortgage to exchange for
stock, but mortgagor had to have $300 in money. Hoagland
was told to bring the abstract and mortgage and that the
exchange would be made if the security proved sufficient,
but no cash would be paid. The next conversation occurred
about August 18, 1935, when Hoagland returned with a
1,000-dollar mortgage from Mayhew to McGinty and was
told it would have to be exchanged for a mortgage in a form
adopted by plaintiff and saying McGinty would be willing
to take a thousand dollars in stock. The third conversation
took place at Lincoln about September 4, 1935. Bachman
then had the mortgage in suit, said he would have it re-
corded and the abstract examined and, if approved by coun-
sel, he would close the deal.

Bachman himself testified that plaintiff issued to Me-
Ginty 67 shares of capital stock of the actual value of $10
a share and of the book value of $15 a share. Asked directly
how the transaction appeared on the books of accounting,
he answered:

“The ledger shows that we received a mortgage for $1,000
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and $5 in currency, or $1,005. Now the par value of $500
was set up as capital stock and the balance was set up as
contributed surplus.”

Notwithstanding what the books thus showed, Bachman
testified the par value of the 67 shares was $10 a share and
the book value $15 a share. Haffner testified by deposition
as a witness for plaintiff, saying in substance on direct and
cross-examination: Heard Hoagland tell McGinty stock
would be worth $30 in 30 days; heard them talking about
procuring the mortgage, Hoagland saying he could sell it,
if McGinty could get it from Mayhew; McGinty said he
could get a mortgage from the old man who wanted $200
and was told to “go get it if he could, because that would
be one way to get his money;” was present when Mayhew
signed the mortgage; heard nothing said about how much
money Mayhew was to get, except the post-dated check of
Haffner himself to Mayhew for $100, bearing on its face
“For Final Payment of Mec.,” describing the mortgaged
land, being then a no-fund check but the one subsequently
paid.

Bachman, instead of issuing 67 shares of stock to Me-
Ginty in one certificate, issued three certificates, one for 47
shares, another for 10 shares and the third for 10 shares.
The certificates bore on their face “Shares $10 each” and
were dated September 10, 1935. McGinty gave a separate
receipt, witnessed by Haffner, for each certificate. There
is evidence that the stock was sent by mail to Hoagland at
Norfolk when he and Haffner were authorized soliciting
insurance agents of plaintiff officing together. Each of
them was active in procuring the mortgage for plaintiff in
exchange for stock. Each acquired part of the stock issued
to McGinty. Haffner testified he got a portion of the com-
mission which plaintiff paid to Hoagland. It would be tax-
ing credulity too far to find that either was ignorant of the
initial fraud under the circumstances.

Bachman, however, testified in effect that neither Hoag-
land nor Haffner had authority, as agent to solicit applica-
tions for insurance, to exchange plaintiff’s stock for mort-
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gages, and that he and plaintiff had no actual notice or
knowledge of McGinty’s fraud in procuring from Mayhew
the negotiable paper purchased. This oral evidence in the
attempt to maintain the burden of proof on the issue of
good faith is refuted by the circumstances and by the testi-
mony of Bachman himself. It shows that, after the first
mortgage in unsatisfactory form had been presented to
him and rejected, he directed Hoagland to get instead a
mortgage in the form required by plaintiff, a form which
Bachman supplied. This service was performed by Hoag-
land assisted by Haffner who saw that Mayhew signed the
satisfactory form and gave Haffner’s own check “For Final
Payment of Mc.” Bachman testified that plaintiff paid no
money for the mortgage except a commission of $150.75 to
Hoagland. In addition Hoagland got part of the stock. The
truth of the record, therefore, is that Hoagland was an
active agent of plaintiff in the procuring of the mortgage
in suit and in the transferring of it from McGinty to plain-
tiff. The following principle of law runs through a long
line of decisions:

“A prineipal who retains benefits derived from the fraud-
ulent conduct of his agent is chargeable with the instru-
mentalities employed by the latter in carrying out the
fraudulent purpose.” Dresher v. Becker, 88 Neb. 619, 180
N. W. 275. See, also, McKeighan v. Hopkins, 19 Neb. 33,
26 N. W. 614; Joslin v. Miller, 14 Neb. 91, 15 N. W. 214;
Tylee v. Illinois C. R. Co., 97 Neb. 646, 150 N. W. 1015;
Jacobson v. Skinner Packing Co., 118 Neb. 711, 226 N. W.
321; Dickinson v. Lawson, 125 Neb. 646, 251 N. W. 656.

The circumstances were such as should have prompted
Bachman to look into the consideration for the mortgage.
He was president of plaintiff, an insurance corporation,
and bore to it and its stockholders a fiduciary relation.
Howell v. Poff, 122 Neb. 793, 241 N. W. 548. His duties re-
quired the care and skill essential to that relation and to
the business of the insurance company. He knew before
he bought the mortgage that both mortgagor and mort-
gagee wanted money. He refused to offer or pay any money.
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Why should a 1,000-dollar first mortgage, accepted as it
was at its face value, be exchanged for plaintiff’s 67 shares
of the recited face value of $10 a share or $670? What
prompted mortgagee to make a transfer on such terms?
When he could not get in the exchange $200 in money, why
should he contribute $500 to the surplus of plaintiff as evi-
denced by its books? What was wrong with the mortgage?
Why was the mortgagee willing to sell it so cheaply? These
timely questions propounded themselves in the negotiations
and transactions. Ordinary business sense and responsi-
bility directed attention to them. The pertinent legislative
and judicial standard of business rectitude is that a trans-
feree of unmatured negotiable paper, purchased by him
from the payee who procured it from the maker by fraud
without consideration, is not a bona fide purchaser, if he
had knowledge of such facts and circumstances as proved
he took the paper in bad faith, though he testified he had
no actual notice or knowledge of the fraud. Comp. St. 1929,
sec. 62-406; Auld v. Walker, 107 Neb. 676, 186 N. W. 1008.

On a critical examination of all the evidence, the conclu-
sion is that plaintiff did not sustain the burden of proving it
purchased the note and mortgage in good faith. The pre-
ponderance of the evidence proved bad faith as properly
found by the district court.

AFFIRMED.

FRANK HEINISCH, APPELLEE, V. TRAVELERS MUTUAL CASUAL-
TY COMPANY, APPELLANT.
280 N. W. 234

FiLep JuNE 15, 1938, No. 30255.

1. Appeal. In an action where no przcipe on appeal has been
filed in this court, and where a defendant in the distriet court,
against whom a final judgment has been there entered, has
given no notice of appeal, and in behalf of whom has been
filed neither an approved supersedeas bond as prescribed by
section 20-1916, Comp. St. 1929, nor a cost bond in the sum
of $75 as provided by section 20-1914, Comp. St. 1929, nor a
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cash deposit made in lieu thereof, the filing of a transcript on
appeal by a codefendant does not confer the rights of an
appellant on the defendant first named or vest this court with
jurisdiction to review in his behalf the judgment so entered.
PArTiES. “All parties to a cause tried in the dis-
trict court who may be affected by the modification or reversal
of the judgment must be made parties in the proceedings to
review the said cause in the supreme court.” Barkley v. Schaaf,
110 Neb. 223, 193 N. W. 267.
3. Attorney and Client. ‘“An attorney may have a lien upon the
claim of his client in an action for personal injury.” Corson v.
* Lewis, 77 Neb. 449, 114 N. W. 281.
Under the facts in this record, the Travelers Mutual
Casualty Company was chargeable with actual knowledge of
the existence of plaintiff’s attorney’s lien at and prior to the
time it settled with plaintiff’s client.
After an attorney’s lien has attached, the party ad-
verse to his client cannot, if he has notice or knowledge
thereof, destroy it by a voluntary settlement made without
consent or knowledge of the attorney without rendering him-
self liable for the value of the lien.
Evidence in the record examined, and held to support
the judgment, and also to support the action of the trial court
in withdrawing from the jury further consideration of the case
at the close of all the evidence.

APPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Affirmed.

Johnsen, Gross & Crawford, for appellant.
John A. McKenzie, contra.

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE,
CARTER and MESSMORE, JJ.

EBERLY, J.

This is a proceeding in the district court for Douglas
county to secure a recovery for violations of rights declared
and conferred by section 7-108, Comp. St. 1929. A jury
was impaneled and sworn. Evidence was introduced in
behalf of all parties. At the conclusion of the testimony,
the district judge, on his own motion, discharged the jury,
and, after argument of counsel, entered findings and judg-
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ment that the plaintiff have and recover from the defend-
ants, Travelers Mutual Casualty Company and Safeway
Cabs, Inc., a corporation, the sum of $470.60, with costs of
suit. The “defendants and each of them” thereupon filed
motion for a new trial, and from the order of the trial court
entered on May 8, 1937, overruling such motion, the Travel-
ers Mutual Casualty Company alone gave notice of appeal.
On May 28, 1937, a supersedeas bond in the sum of $1,000
was executed and filed by the Travelers Mutual Casualty
Company alone, in its own behalf, conditioned that it “shall
prosecute its appeal to effect and without unnecessary de-
lay and that said appellant, if judgment be adjudged against
it on the appeal, will satisfy such judgment and costs.”
This bond was duly approved, and in due time a duly cer-
tified transcript on appeal was filed.

The defendant Safeway Cabs, Inc., has given no notice
of appeal, and has filed neither a supersedeas bond, pre-
scribed by section 20-1916, Comp. St. 1929, nor the cost
bond or undertaking in the sum of $75 required by section
20-1914, Comp. St. 1929, nor has a cash deposit in lieu of
this bond been made in its behalf.

The statutory requirement as to appeal bonds is manda-
tory, and without compliance therewith this court is with-
out jurisdiction, and an appeal will not be allowed. Comp.
St. 1929, sec. 20-1914. See, Greb v. Hansen, 123 Neb. 426,
243 N. W. 278 ; Paper v. Galbreth, 123 Neb. 841, 244 N. W.
896 ; In re Estate of Raymond, 124 Neb. 125, 245 N. W. 442.

It also appears that “appellant’s brief day” has been
thrice extended by stipulation in writing executed in behalf
of the Travelers Mutual Casualty Company only.

It is obvious that the Safeway Cabs, Inc., has not ap-
pealed, and is not entitled to any of the rights of an appel-
lant in this court.

Rule 7 of this court provides: ‘“The party or parties ap-
pealing shall file with the transcript a praecipe which shall
state * * * the names of all parties and their relations to
the case as they appeared in the court below. The precipe
shall also specify the party or parties appealing and desig-
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nate all others made parties to the appeal as appellees.”
This rule was not complied with in the instant case, no
przcipe whatever being filed, and the Safeway Cabs, Inc.,
who is not an appellant, is not before us as an appellee.
The form of the judgment against the Travelers Mutual
Casualty Company and the Safeway Cabs, Inc., we have
hereinbefore set forth.

In this connection, the established rule of procedure in
this jurisdiction, is: “All parties to a cause tried in the
district court who may be affected by the modification or
reversal of the judgment must be made parties in the pro-
ceedings to review the said cause in the supreme court.”
Barkley v. Schaaf, 110 Neb. 223, 193 N. W. 267. See, also,
Reilly v. Merten, 125 Neb. 558, 251 N. W. 114; Bliss .
Farmers Grain & Stock Co., 127 Neb. 147, 254 N. W. 725.

It is obvious that the judgment not having been appealed
from by the Safeway Cabs, Inec., and it not having been
made an appellee herein, as to it such judgment is not sub-
ject to modification or reversal. The question as to whether
the appeal is properly pending as to the Travelers Mutual
Casualty Company, in view of the absence of necessary par-
ties, there being no motion to dismiss in the record, we will
reserve for the present.

On the merits of the appeal, the Travelers Mutual Casual-
ty Company, at the time of the transaction in suit, was the
insurance carrier for Safeway Cabs, Inc., a corporation.
On December 26, 1933, one Moorer, a colored man, was
struck at a street crossing in the city of Omaha by one of
the taxicabs of the defendant Safeway Cabs, Inc. Moorer
was taken to a hospital by the driver of this cab. Plaintiff
herein, an attorney at law, was called to the hospital by the
injured man, and, associated with attorney John A. Me-
Kenzie, was employed by Moorer to commence and prose-
cute an action for damages received in the accident. A
written contract evidencing this employment was properly
subscribed and is in the record. Thereupon a petition was
drawn and verified by Moorer and immediately filed in the
district court for Douglas county on December 28, 1933.
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At the same time a written “attorney’s lien,” setting forth
in apt language the claims of plaintiff’s attorneys, as re-
quired by section 7-108, Comp. St. 1929, was filed in the
cause and thereafter remained as part thereof. Two days
later the deposition of Arthur H. Muller, the driver of the
cab inflicting the injury, was taken on notice served by
plaintiff in behalf of Moorer. At the taking of this deposi-
tion, Gerald M. Vasak, an attorney, employed and paid for
that purpose by the Travelers Mutual Casualty Company,
appeared on behalf of the defendants. On January 29, 1934,
a motion was filed in such case in the distriet court for
Douglas county, attacking the petition, which is subseribed
by Gerald M. Vasak and John D. Lynch, both of whom were
employed by the insurance carrier. Lynch also appears in
the record as “vice-president” of Travelers Mutual Casualty
Company, and as its “general counsel.”

It also appears in the record that, when plaintiff was
calling upon his client in the hospital, he found Mr. Schafer,
claim agent for the Travelers Mutual Casualty Company,
and John D. Lynch, its vice-president and general counsel,
conferring with Moorer. In reply to his remonstrance
against this conduct, “Myr. Lynch said that they were just
out there to see if Mr. Moorer was getting along all right,
and gave him a carton of cigarettes.” Shortly thereafter,
by a letter dated January 10, 1934, written in lead-penecil,
paragraphed, and of excellent composition and form (until
the writer thereof had occasion to affix his name), Moorer
advises each of his employed attorneys “that I do not de-
sire that you act as my attorney,” ete., and, “I do not recall
that I ever signed any papers to employ you.” The uncon-
tradicted evidence in the record is that Moorer subsequent-
ly repudiated these two letters. However, on February 5,
1934, in company with another attorney, Moorer appeared
before the presiding judge of the Douglas county district
court and had his action dismissed, “without prejudice.”
At this hearing it does not appear that the plaintiff’s attor-
ney’s lien on file was called to the attention of the district
judge who entered the order of dismissal. This attorney





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































