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IN MEMORIAM

EDWARD E. GOOD

At the session of the Supreme Court of the State. of Ne-
braska, October 18, 1937, there being present Honorable
Charles A. Goss, Chief Justice, Honorable William B. Rose,
Honorable George A. Eberly, Honorable L. B. Day, Honor-
able Bayard H. Paine, Honorable Edward F. Carter, and
Honorable Frederick W. Messmore, Associate Justices, and
Honorable Ernest G. Kroger, District Judge, the following
proceedings were had:

Honorable Charles H. Slama.
May it Please the Court:

Edward E. Good was born at Bloomfield, Iowa, on May
13, 1862. He was reared, educated and grew to manhood
there. He studied law at the State University of Iowa,
from which institution he graduated in June of 1885. He
was married to Orpha J. Gillilan at Central City, Iowa, on
July 8, 1885, and shortly thereafter they moved to Wahoo,
he forming a partnership with B. F. Good, which continued
until the latter’s election as Judge of the Fifth Judicial
District. He then formed a partnership with myself which
continued some years until I was elected County Judge of
Saunders County, when he formed a partnership with
George W. Simpson and was associated with him until his
election as Judge of the Fifth Judicial District. Later he
was elected Supreme Justice, which position he occupied
until his death on August 4, 1937.

Our chairman departed from the conventional and di-
vided these services into subjects, and assigned to me the
subject, Edward E. Good, the Practitioner.

The tradition of Diogenes walking with a lighted lantern
in midday in Athens saying he was looking for a man
naturally provokes a smile. But Diogenes was too pro-
found and serious a seeker after truth and wisdom to play
the ridiculous. What that rigid philosopher meant was that
he was seeking a man who regarded life’s matters intrin-
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viii IN MEMORIAM 1133 NEB.

sically, in the nature of the case, in the grain, and who
shaped his life and life’s conduct accordingly. Had Diogenes
lived in this generation his quest would have ended upon
meeting Edward E. Good.

It was my great privilege to be associated W1th him in
the practice of law at Wahoo. We were partners in the
early part of the century until I was elected County Judge.
Shortly after that he was elected District Judge, and later
Supreme Justice. 1 am glad to say that in this I had a very
active part.

For many years we were next door neighbors until his
removal to Lincoln to enter upon his duties as Justice of
this Court. As his law partner I had and have first-hand
knowledge of how he analyzed and prepared his cases, and
of his ability and strength as the practitioner.

He was worthy, both personally and professionally, of
the fine traditions and spirit of our honorable profession.
He was an able trial lawyer, a princely soldier at the bar,
and a powerful, yet fair and upright opponent, and true
to every phase of ethics. Intellectually I will say, measur-
ing my words as I say them, that he was profound. He had
a thoroughly disciplined mind. He was a broad-based
lawyer. By this I mean that he understood the philosophy
of the law, comprehended its purpose, appreciated its deep-
ness.

He was a constant and careful student. He not only
understood legal principles, but he also understood hu-
manity and human nature. He caught the significance of
every incident, however trivial, that arose in his cases.
Having a deep knowledge of law, understanding life, know-
ing human nature, possessing ability to analyze with usual-
ly unfailing accuracy, and having an affable adroit man-

ner, he was fully prepared to be and was a talented, suc-
cessful and honorable practitioner.

In his law work he not only saw the big things, but also
saw the little things in relation to the big things. He
studied them with much care. He was studious and clear
headed. He struck at the marrow of the issues and inci-
dents involved in the cases that he handled. He was unob-
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trusive. His unobtrusiveness, his fine poise, his companion-
ableness were based upon a profound intuition of justice.
With an ingenuous, but not over-awing, estimate of his own
merits he generously responded to those of others, and there
was a frankness and splendid tact in this trial work that
stamped him the true, astute practitioner.

Being associated with him as law partner and neighbor
I knew him to be gracious in his temperament and de-
meanor. He was endowed with a strong mind and charac-
ter, and it seems a pity that he was taken out of your
midst and away from this sphere of activities.

Honorable Harry L. Norval.
May it Please the Court:

We pause to pay respect to the memory of a sincere
friend, an outstanding citizen and a distinguished jurist.
In the prime of life, in November, 1911, Judge Edward E.
Good was elected as a Judge of the Fifth Judicial District
of Nebraska, comprising the Counties of Butler, Hamilton,
Polk, Saunders, Seward and York. He assumed the duties
of that office in January, 1912, which position he con-
tinuously held until elected as a member of the Supreme
Court of Nebraska, in the fall of 1922.

It was an accomplishment not acquired by all, that he
continued to grow in the affection of his fellow men, not
only with his intimate associates, but with his more casual
acquaintances, even with those who did not personally
know him, but who observed the administration of justice
dispensed at his hands.

It is always a satisfaction for any lawyer to appear be-
fore a court knowing that regardless of what the outcome
of a trial may be, it represents an honest and uninfluenced
decision. As a trial judge, he administered justice without
fear, favoritism, and with the utmost impartiality. Per-
sonal friendship, political association, or political expedi-
ency did not enter his thoughts or influence his judicial
actions. In the trial of a case, he proceeded with caution;



P IN MEMORIAM [133 NEB.

assumed a patient and fatherly attitude towards the young
and inexperienced lawyer; was tolerant with the wrong-
doer, and afforded every person accused of crime a fair
and impartial trial within the full meaning of that consti-
tutional right. He was modest and soft spoken, yet always
retained supreme command in the trial of a case. He pos-
sessed the faculty of eliminating nonessentials, and with
clearness and precision arrived at the real issues in con-
troversy. When life and liberty hung in the balance, bias
and prejudice never affected his judgment.

We who knew him best will remember him longest. His
demise is a distinet loss. The influence of his life, the
wholesomeness of his character, the result of his labors
and official acts stand as a monument and guide, and serve
as a stabilizing influence for the future.

Honorable John W. Delehant.
May it Please the Court:

With the permission of your honors, it is my privilege,
briefly to testify to the sincere pride of the bar of Ne-
braska in the qualities of legal scholarship and intellectual
integrity that are reflected in the distinguished career of
Edward E. Good, first as a Supreme Court Commissioner
in 1907 and 1909 and later as a justice of this court from
January, 1923, until his death in August, 1937.

A mature understanding of the history and principles of
jurisprudence is an indispensable qualification for meri-
torious service as a judge. It should be demanded of all
who aspire to the judicial office, both by our profession and
by the citizens of our nation and its every state. He should
be branded as utterly presumptuous, who, lacking this
initial talent, nevertheless seeks to be elevated to the bench,
which must inevitably suffer a loss of prestige in his
service.

No citizen of our state, lawyer or layman, ever enter-
tained the remotest doubt respecting the equipment for
this test of Justice Good. There was nothing informal or
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casual about his preparation for the bar. He received his
legal education in the school of law of the University of
Iowa, in a generation when the bar of JTowa was nationally
known for the excellence of its leading members. And
nothing so surely as an eminent bar will foster thorough-
ness and accuracy in legal education, and a high standard
of professional service.

His career as a practicing attorney of our state is here
recalled to us by one who knew it most intimately. It is
merely mentioned at this moment as a foundation for the
legal excellence of his judicial career. For the due appreci-
ation from experience, of the task and mission of the advo-
cate, is an invaluable resource to any judge.

The opinions of this court that came from his pen exhibit
both the accuracy of his basic legal training and the ma-
turity of his examination into the law of each instant case.
They are brief and concise, and thus reflect the careful and
accurate thinker; but he was never betrayed into the error
of constituting brevity an end in itself. Where detailed
elucidation was indicated, he realized that, after all, it is
better to employ many words than to neglect a necessary
thought.

The law, with him, was not a fetish, to be venerated with-
out regard to equity. Yet he was a respectful guardian of
the established law and was persuaded that it is society’s
surest instrument for the administration of justice. With
the academic reformer he admitted that the refinements of
legal principles have no value for their own sake; but this
disciple of the law as a science was not betrayed into the
too prevalent judicial practice of belaboring what our
modern legal illiterates are pleased to call “technicalities.”
He realized that, with a few possible exceptions, these
abused technicalities are the safeguards, with which en-
lightened society, in consequence of centuries of experience,
has surrounded the impartial dispensation of justice, be-
tween the state and its citizens, between man and man. He
appraised them as the very instruments of justice, not of
its negation. His ultimate quest was for the equitable
judgment, but in his progress to that end he employed the
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acknowledged forms and principles of established law. His
application of the law was the law’s own vindication.

In offering our tribute to his intellectual integrity, may
we emphasize two acknowledged facts.

First, let it be recognized that, in praising a Justice,
living or dead, for his spiritual courage, we of the Bar do
not consider that we are marking him as an exceptional
exemplar of that virtue. We know-—and it is our solemn
duty to proclaim this truth—that the history of our Ameri-
can judiciary is a record of exalted courage, rarely, in-
deed, sullied by an example of timidity or ignoble ambi-
tion. Upon this integrity, upon its maintenance and uni-
versal acknowledgment, above all else, rests the hope for
the preservation of our social and political structure. If the
great American experiment be destined ultimately to fail,
failure will come only after our people have abandoned
their confidence in the independence and integrity of their
judiciary.

Secondly, let us assure the bench, and remind our fellow
citizens, that the consistent integrity of our courts is the
object of the jealous pride of our profession. It is from our
number that the membership of the judiciary is selected;
and we are its acknowledged officers in the discharge of its
exalted duties. Rightly, therefore, we regard the main-
tenance of the historic standard of judicial integrity with
pride, its rare neglect as a betrayal of our calling.

And so, this morning, of him in whose honor we are con-
vened, we shall say simply that he discerned rightly and
maintained faithfully the traditional judicial obligation of
intellectual integrity and moral courage; for though not
precisely identical, these two qualities can never be di-
vorced. He reckoned intellectual rectitude an obvious and
simple duty; not a badge of distinction.

His associates in judicial service have testified both pub-
licly and privately to the disinterested objectivity with
which he approached the study of the cases entrusted to his
judgment. Their praise of his character was not less gener-
ous while he still lived, than it has been in response to the
charitable impulse of death. Each of them heartily wel-
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comed his elevation to the bench, and, likewise, experienced
the loss of a potent moral and intellectual aid when his
service closed.

His judicial character was manifested to the attorneys
practicing in his court in his opinions as a Judge. The
reasonable limitations upon this session forbid quotation
from them, or their general analysis; so, also, do the re-
straints of propriety, for this is no occasion for the pres-
entation of a legal brief.

We know, however, and unanimously affirm, that his
opinions consistently reflect the conclusions of a mind and
soul that were devoted to one consideration alone—the just
decision of each case in the light of the established law.

No base reflection upon personal interest or political ex-
pediency controlled his judgment; and upon those rare
occasions in his long public career when the consideration
of personal consequence might have perplexed a less coura-
geous soul, his recorded opinions disclose no intimation
that in his deliberation the shadow of his own fortune
ever even remotely obscured the clarity of his judicial
vision.

In his every official act, he proposed as his guide the
ideal of the intelligent and courageous Judge. He was
never unmindful of deserving distress. Still, he never al-
lowed the personal necessities of a litigant to deflect his
judgment from the course ‘prescribed by the law. He was
an accurate interpreter of the law, a faithful servant of
his own enlightened conscience.

Therefore, in this service, we, who here speak in the
name and behalf of the Nebraska Bar, offer this inadequate
testimonial, as a token of our reverence for him we have
long known and loved. Let it be repeated that we speak
with unfeigned pride in his service; in its exaltation of
the profession to which our lives are dedicated; in its con-
tribution to the science of jurisprudence; and, above all,
in its constant devotion to this, our country, in which we
have always proudly affirmed that justice is administered
in accordance with the rule of law rather than at the
caprice of men.
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Honorable Charles H. Sloan.
May it Please the Court:

The analytic topical allocation by the committee chair-
man seems quite appropriate. Without it our deliverance
would be overlapping, lack poise. At first glance it seemed
difficult. There appeared to be a challenge of the abtruse
and metaphysical, rather than the concrete and material,
to reflect the permanent products of this Master Mind
now receiving our honors. I remember a saying of Charles
Buxton: “How easy are these difficult things to do.”” The
character and merit of the subject overshadows felicity of
speech or facility of pen.

The several topics discussed are truth-revealing. Couched
in language combining purity, propriety and precision of
diction demonstrates the depth and breadth of Judge Good’s
exalted character and soundly based, strongly built, well
rounded and superbly balanced career. The poise or bal-
ance of the pound or pennyweight scale is often the test
of defeat or triumph of business ventures.

The lever and weight with its knife-edge scale are con-
sidered dependable, compared with the delicate, adjustable
coil spring which by varying degrees of heat, amount of
use and wear, affects the accuracy of the most carefully
constructed scale coil. The ebb and flow of tides and the
courses of the heavenly bodies are held and driven by that
same gravity which controls a just balance. So there is
wrought into the lives of men who serve faithfully their
fellow men. “With what measure they mete,” it is measured
unto them, and is revealed unto their fellow men.

After all, burnished brass cannot long supplant the king
of metals, even though the first may glitter in the sun,
and the second dishonored lie buried in the “Dark and
Bloody Ground.” Few men, in passing, leave reputations
greatly different from the actual characters they have
lived under the collective and composite vision of their
fellow men.

If he has held a just balance, which is the Lord’s delight,
in all he does, regardless of rank or condition, wealth or
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poverty, power or weakness, then is developed within him
that which men call poise which in the erown of time can
no more be hidden than the city on the hill.

It has its imitator in pose which is poise with its eye
knocked out. It is like hypocrisy compared to virtue.
LaRochefoucauld said: “Hypocrisy is the homage that
vice pays to virtue.” The pretender pose may deceive the
unwary if he tarries not too long. He stands to lose a
precarious reputation. Onece lost, it is lost forever.

Poise does not rest in great stature, physical strength,
or general pulchritude. The athlete with swift feet, strong
biceps, heavy bone, and tensile sinew, may have cowering
vision and slinking habit. A diminutive form with crippled
limb and delicate body may be the one in a multitude to
whom all will bow. He may stand undaunted in the pres-
ence of power. In poverty he can face great wealth. And
like the eagle of the Nile whose glance flashes back the
noonday sun, he can meet undaunted his adversary’s frown.
If in study well directed and prudently used there is added
industry and its practical use well applied; if difficulties
and embarrassment add to his courage and zeal; if he
obeys Sinai’s resonant commands; if he follow the milder
mandates of the Master from the Mount of Beatitudes;
if knowing man’s weakness sees also his strength and gives
in judgment, wage, deference, respect and honor all that
should be in the credit column of right, he will have that
superb quality called poise, known to the public, though
perhaps unknown to him.

It contains the eternal elements of strength, balance and
virtue, which all the uncoordinated qualities of fear, vanity,
error, hypocrisy, indulgence and crime cannot long suc-
cessfully imitate.

An experienced physician at bedside in battle with the
last enemy, when soothing specific has been shelved and
voluble charlatan has departed, rising to the emergency
and responsibility of the crisis, is observed by those con-
cerned to be in stern mood, precise movement of hand, and
balanced evolution of mind inspiring confidence and awe,
that is medical poise.
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The general of an army with Washington the type beset
by powerful enemies, hardships, suffering, desertion and
betrayals, with many apparent defeats, yet doing that
which crystallized in future the 150 year miracle of demo-
cratic government, that was historic, heroie poise.

So it is with kingdoms. The first and last monarchs of
united Israel had not this quality through which may be
held what they have nor increase. The first posed in ma-
jestic mien in stature above the multitude. He was coura-
geous in battle, yet the proud position he occupied was
never filled by him. The fourth environed by radical
academicians on the crucial day of succession met an
angry, tax-ridden people. The answer to his appeal by ex-
perienced counselors was rejected. The advice of the soph-
istic experimenters was adopted in the following fateful
language: “My father chastized you with whips. I will
chastize you with scorpions.” So Israel was divided.

David and Solomon in reigns of brilliant national estab-
lishment and glorious construction made the chosen people
.and favored kingdom the leading nation of the world.
Erring men they were, it was true; but they left each a
nation filling a large section of the world’s history, featur-
ing the most widely read metre and wisdom of the ages.
Neither posed. Each had poise which has been handed
down the ages.

Judge Good was a deep reader, but never a slave to ex-
clusive statutory, common or civil law. He studied the
lawyer, advocate, and judge’s first and most dependable
law book. In it the harsh invective of Jeremiah, the elo-
quence of Isaiah, the imperative law of Moses, the wisdom
of Solomon, and the metric music and song from earth’s
most renowned royal singer, all appealed to him. .

Of all the Psalms the 23d was favored. He saw in it the
poetic autobiography of the singer’s youth. He often quoted
and sometimes recited it to close friends. It was made the
theme of Rev. Cutler’s masterly address at the Judge’s
church home in the city of Wahoo before all that was
mortal of him was consigned by his relatives, neighbors,
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and friends, gathering in great concourse, to earth, all-
giving, all-receiving.
I submit a modest, unambitious paraphrase dedicated to
our friend’s memory:
“It is written in the sacred word,
My shepherd is the Lord.
No matter where I go,
Of want I’ll never know.
After feasting on the best,
I shall lay me down to rest.

“He leads me by the river,
Where flow bright currents ever,
Clear, crystalline and still,
Where I may drink my fill.
Gives me sleep, more and more
Till my soul he doth restore.

“Righteous paths he hath me take
For his hallowed namesake.
Though I walk down death’s valley,

Like slave driven to the galley,
No evil do I fear,
For I know my master’s near.

“I fear no dread or terror
From the threatening host of error.
I know I am quite safe,
Through His mighty rod and staff.

“In presence of my deadly foe,
Whether I be high or low,
He prepares for me a feast,
Whether I be great or least.

“He my head with oil annointeth.

My crowning He appointeth.
That I in grace may grow,
My cup doth overflow.

“Surely grace, good and mercy
Shall ever be with me.
I’ll dwell in the Lord’s mansion
Through-all eternity.”
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Dependable balance and wholesome poise fit, actuate and
adorn the truly great in all the noble of earth, selected by
their fellow men for stations of trust, responsibility or
honor. However, to many they seem most appropriately
placed in the exalted tribunals where human rights are
determined and human wrongs are denounced. When de-
cisions are made affecting not only for today or this genera-
tion, but for the long centuries to come, nowhere is more
pertinently addressed the inquiry, “Is the position merely
occupied or is it filled,” than to the judiciary.

Were we to further develop the restricting scope of my
theme, resort might be had to the opinions written by
Judge Good which in word, phrase, sentence and para-
graph reflect his style of expression, his arrangement of
material, his human sympathies, and above all his devotion
to the law in its relation to the being, doing, and aspira-
tion of men of the Republic whose strength, independence,
and perpetuity are of first concern. To go farther we
might say: “For his judicial poise read his opinions in
thirty-five volumes of Nebraska Reports.”

Speaking before this learned, upright and Honorable
Court from which a unit has been removed and fitting
replacement made, let me say of this tribunal that in the
large and numerous affairs of Nebraska life it is final
arbiter of human rights and property privileges. Its general
jurisdiction is more important to our people than the su-
preme and sublime tribunal at Washington which though
of limited jurisdiction stands, in honor and respect, the
first in the world.

Pardon an allusion to this bench when fifty years ago
my active professional interest in it began. Cobb, Maxwell
and Reese were its personnel. Its personnel changed by
election, constitutional increase and death has maintained
a reputation for probity, courage, uprightness, and justice
well worthy the array of exalted membership of which
Judge Good was an outstanding type.

In the Sacred Book no character except the Nazarene
appeals to men for human anchorage and courage as-does
Daniel. In dramatic literature, not Caesar nor the melan-
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choly Dane surpasses Portia. And who has America pro-
duced under whose shadow John Marshall must stand?

The quality of these in fidelity and zeal should inspire
and animate all Americans. All lawyers may not attain
the Bench. All citizens cannot find membership at the Bar.
But in their own way and sphere they can support our
Constitutions and obey our statutes. In their communities
they should, with or without station, hold the balance and
preserve the poise of peace.

In Revelations 6, 5, the inspired evangelist dramatically
introduced four horses with symbolic mounts. One wore a
crown, on conquest bent. Then one for slaughter with a
sword. The third, with balance in hand. Had the evangel-
ist not named the fourth, history would have told his name
was Death. With all of these the one to suggest peace,
hope, stability, and humanity was the rider with the bal-
ance. A conquering crown seldom leads in the world’s
history the way to ultimate peace. The encrimsoned sword
rarely carves the way to human happiness. The balance,
measuring the products of vineyard and field against the
needs of man, in the hands of powerful men, imbued with
eternal justice, may stay the conquering crown and the
slanghtering sword; to the end that the pale horse may
not be mounted or in terror and destruction ridden.

May a divine and directing Providence place in the
hands of those in authority that balance, and in their per-
sonalities that crisis meeting emergency and solving poise
exemplified in him for whom we here render the last pro-
fessional and official honors.

Honorable E. A. Coufal.
May it Please the Court:

Dean Wigmore has stated that “a long time ago” he at-
tempted the analysis and classification of legal ideas, with
appropriate terminology, with a view to formulating  a
realistic analysis of legal concepts which would correspond
to that of the applied sciences of medicine and engineering.
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If the work of Wigmore, since undertaken by others, had
found its way into practical use, instead of residence “in
an old suit case,” Justice Good would have been one of its
ardent disciples. He was orthodox in his attitude toward
jurisprudence and solicitous that its concepts be crystallized
into exact formulz.

This adherence to orthodoxy in the law is significant of
the meaning of the life of the Justice. He was a Platonist
in his ethical and political philosophy. He desired and
eagerly sought the light of wisdom, and deemed the attain-
ment of a high proficiency a prerequisite to the assumption
of the exacting requirements of a position of presumed
infallibility. He took the long and difficult road, loyal to
the conviction that only by that way he could attain com-
petence. Not only did he acquire the ability the position
demanded, but he proceeded to achieve the purpose of a
worthy ambition in an honorable method. He eschewed
the implements of the political opportunist, the temptation
to play tricks with doctrine, the cunning subterfuge, and
the adroit maneuver. In one of his campaigns, when he
and his associates on the district bench were standing for
reelection, he stressed the worthiness of and his esteem
for his colaborer. When the suggestion was made that in a
particular community his generous attitude would not help
his colleague and would injure his own cause, his answer
came in the earnest repetition of the same generous com-
mendation. ‘

Justice Good’s life revealed the union of ability, the
fruit of application, and simplicity, which was tempered
by emotions steady, deep and perpetual. He and Mrs. Good
stood in the relationship of parents to six orphaned chil-
dren, reared in their home; but in conversations on many
topics over a period of a quarter of a century, not once did
he mention the experience as an accomplishment. There
was an intense projection of these splendid endowments
and cultural attainments, contained within himself, which
we call the dignity of his bearing. It was an attribute of
these eminent qualities of which he seemed to be oblivious,
and which fitted as a garment fashioned to the form. In
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his presence the humble were at ease, those in distress
sensed a bond of sympathy, and the sophisticated felt a
sincere respect for him. As he purchased his transporta-
tion to Rochester, where he was to receive the last verdict,
he was able to state as if in retrospect that rarely had he
been approached off the bench by a partisan and impor-
tuned to discuss a pending action.

After we have composed our recollections of all that he
said and all that he did, there remains, adorning the cham-
bers of precious memory, much to be said of him that has
not been adequately revealed. Even the artist cannot
spread upon canvas or printed page the nobility of his
good life.

Honorable Paul F. Good.
May it Please the Court:

It is perhaps appropriate at this time to recall some
of the services done by Judge Edward E. Good in the de-
velopment of the jurisprudence of the State of Nebraska
and to express some of the indebtedness which the State of
Nebraska owes to him.

The value of Judge Good’s contribution is a matter
peculiarly within the knowledge of the bar and the bench
and it is fitting that in these memorial exercises some ex-
pression should be made of the feeling of the bar in this
connection.

In the nature of our legal system, relying as we do upon
precedent, the work of Judge Good and its value will be
more and more apparent as time goes on and as his opinions
are cited and applied to new circumstances and new con-
troversies. His thoughts and methods of expression are
weaving themselves into our legal thinking and becoming
a part of the fund of knowledge used daily by the bar and
by the courts throughout the state.

His service with this court began in 1907 and for a two-
year period he served this court as commissioner. His
opinions are found in Volumes 78 to 85 of the Nebraska
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Reports. Thereafter during his 11 years of service on
the district bench he was, after the adoption of our 1920
Constitution, called upon from time to time to sit with the
Supreme Court. His service then as Judge of the Supreme
Court began in 1923 and lasted until the time of his death,
a period of over 14 years. His opinions as Judge appear
in the published volumes of the Nebraska Supreme Court
Reports from Volumes 109 to 133.

It would be impossible within the limits of an ordinary
paper to make any detailed discussion of these opinions
or even to attempt to analyze what they have meant. Even
to pick some of his opinions at random for analysis or dis-
cussion would be doing an injustice. Perhaps we cannot
know at present which will be considered by future genera-
tions of lawyers and judges to be most important and
most influential.

One may, however, make some general observations as
to the qualities which these opinions have in common with
each other. In the first place they demonstrate the rare
combination of legal learning and practical application to
the affairs of mankind. Twenty-five years of experience
as an advocate and counselor entered directly into Judge
Good’s decisions and opinions. He never lost touch with
those human affairs which are the stuff and substance of
all legal controversies. When applying legal principles he
never lost sight of the fact that the law was created for
human needs and that human beings must first be con-
sidered. At the same time his firm grasp of legal principles
enabled him to look beyond the immediate case and to con-
sider the effect of a mistaken application of the law upon
the relations of mankind in general. He knew the principle
that “hard cases make bad law” and carefully avoided ap-
plication of wrong principles in order to alleviate some
particular hardship.

Outstanding in his opinions is the careful analysis of
the nature of the case, the nature of the relief sought, and
the facts with which the court had to deal. Always fair
and just, his conclusions on the facts reflected the situation
as an impartial arbiter saw them. In many cases this
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must have been a tedious and difficult task. The members
of the bar do not always analyze the records with sufficient
care so that a court may perform this task with the mini-
mum of effort to which it is entitled. Judge Good sustained
sometimes an unduly heavy burden cheerfully and with
firm regard for right and justice.

Following the maxim that out of the facts grows the
law, Judge Good’s opinions go on then clearly and succinctly
to apply the established legal principles to the controversy.
The opinions are models of sound legal reasoning, proceed-
ing by logical steps to conclusions which are harmonious
with previously decided cases and at the same time just
and fair in the particular controversy.

. I cannot end this contribution to Judge Good’s Memorial
without some personal words of appreciation. It happens
that from my earliest memories I knew and admired Judge
Good. I was privileged to be closely acquainted with him
in his family relationships as well as professionally. It is
necessarily an inspiration to a younger lawyer to maintain
as I was privileged to do these personal contacts through-
out all the years. As a good companion, a wise mentor and
as a personal friend, Judge Good was unexcelled. These
are things that death cannot take away from us although
for a time death ends the privilege of direct contact.

The members of the bar of Nebraska are the richer that
Judge Good was one of the members of our Court and this
likewise is something that death cannot remove. Judge
Good has left a living monument for himself not only in
the memory of his friends but in the printed pages which
will be used and reused by the bar and the courts as long
as the common law prevails in Nebraska.
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Judge George A. Eberly.

Thrice in the present term has this Court been called
upon to pay a tribute to the memory of those who once
were members of this body and participated in its labors.

Truly these recurring events speak in no uncertain
voices, and, amid the glories of this Autumn, challenge
our attention to the solemn facts that,

“Leaves have their time to fall,
And flowers to wither at the north wind’s breath,
And stars to set—but all
Thou hast all seasons for thine own, Oh Death.”

“Passing away’’ is written on the world and all the world
contains.

I first met Judge Good as a colleague on this Bench. With
passing years I learned to know the man, and to judge
him as I observed his work.

The ancient Greek philosopher has said, “Four things
belong to a Judge: to hear courteously, to answer wisely,
to consider soberly, and to decide impartially.”

Judge Good possessed them all. In the study of cases no
labor was too great to enable him to possess the facts and
properly apply the law. He never sought public acclaim.
We, his colleagues of the Bench and Bar, learned to know
him as a faithful servant of the law, The law indeed was
his master, which as a Judge he served with an allegiance
that knew no friends and remembered no enemies.

Then too, we learned to know him as a man among men,
a Christian gentleman, as he lived from day to day, as he
dealt with the problems of life and the world, as he quietly
and without ostentation cared for and assisted the helpless
and friendless.

Truly, in heart and deed, he ever responded Wwith rare
fidelity to the poet’s admonition—

“Do noble things, not dream of them all day long;
And so make life, death, and that vast forever,
one grand sweet song.”
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Charles A. Goss, Chief Justice.

Judge Good’s place on this court would be hard for any
one to fill. It had become so habitual to go to him when in
rieed of help that I find myself preparing to do so before
I realize that he is no longer here. He possessed so large
a share of the world’s wisdom, was so familiar with the
legal principles involved in matters arising here, was so
fine in his manner towards those seeking legal aid, and so
helpful in suggestions as to how to work out difficult ques- .
tions, that it was the most natural thing in the world to
seek his advice.

He was a large man and gave to casual observers the
appearance of being phlegmatic. Yet it seems to me that I
have never known a man on any court who was more alert

~mentally than he. Lawyers who argued cases here soon .
learned that fact. He was a good listener. Before they got
far into the argument of a case, if they were not develop-
ing it as the exigencies of their time demanded, he would
ask a question or questions that struck at the very heart
of their case.

His opinions were orderly. They were concise and clear.
He stated the facts and the law in such a way that the
opinion would be understood not only by a lawyer but by
any intelligent layman.

For years it has been my privilege to secure the tickets
at the football games for a little group of which he was
one and to sit with him in the Stadium. Only in this realm
did he appear to lack in any degree that judicial poise that
characterized him as a lawyer, as a trial judge and as a
reviewing judge. His loyalty to the home team caused him
to be unduly depressed when we were losing and to be
greatly elated when we were winning. In this respect he
harked back to boyhood. He preserved the qualities of
youth.

In the drives we took together, in his office, in his home
and wherever you found him, he was a good companion.
We shall miss him here more than our words have power
to indicate. But the judicial history that he helped to make
shall live on.
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Judge Good was a good citizen, a loyal friend, a kind
man. He had unfailing charity for the weaknesses of those
less strong than himself. He never gossiped. He was a
Christian gentleman.

“His life was gentle; and the elements
So mix’d in him that Nature might stand up
And say to all the world,
‘This was a man.’”

The memorial will be entered on the records of the
court and published in the current volume of the Nebraska
Reports. '

The Saunders County Bar Association, Wahoo, offered
the following tribute:

We appreciate the opportunity extended to the Saunders
County Bar Association, Wahoo, to pay tribute to the
memory of our friend and neighbor, Judge Edward E.
Good. His name has been carried on our roster for several
years, at his personal request.

About three years ago, at one of our meetings when he
was a speaker on our program, he said that he was always
glad to come to Wahoo and mingle with his friends; that
it was here he began his life work, and when the time came
for him to lay down the cares of this life, it was here he
wished to be buried.

After finishing his college preparation, it was in Wahoo
that he and his boyhood friend and college mate, Honorable
Benjamin F. Good, first opened their office under the name
of Good & Good, Attorneys, ready to engage in the prac-
tice of their chosen profession. They were both young men,
anxious to succeed, and merited the success which followed
their efforts. This partnership continued until his associ-
ate, Benjamin F. Good, was elected Judge of this Judicial
District.

He served eleven years as Judge of the Fifth Judicial
District, from which he was elevated to membership in
our Supreme Court, which position he held at the time of.
his death, serving over fourteen years. He had a great
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capacity for friendship and his friends were coextensive
with his acquaintance. This is illustrated by the fact that,
when he was first a candidate for the office of Associate
Justice of the Supreme Court, his plurality was the largest
in the history of Saunders County, and by the fact that he
was reelected twice without opposition, both being evidence
of his ability as a Judge, and the esteem in which he was
held by the public.

It was to a modest four-room cottage in Wahoo that he
brought his bride, formerly Miss Orpha J. Gillilan, to
begin their happy married life which extended over a
period of more than fifty-two years. This cottage later
was supplanted by a more sumptuous modern home.

He had no children of his own, but he and his life mate
took into their home children of relatives who needed care
and protection, to whom he gave the devotion he would
have given had they been his own.

He associated himself early with the First Congregation-
al Church in Wahoo. He believed that being a member of
a church meant more than having his name on the roll,
and acted accordingly. He not only aided the church
financially, but acted as an officer, and as a teacher of the
Men’s Class in Sunday School for many years. He made
his influence count for good in the community.

Judge Good was a good friend, a good neighbor, a good
father, a good lawyer with a keen insight of the principles
of law and their application to the cases before him, and
was a competent and faithful official. He will be missed
by his family, by his associates on the bench, by the mem-
bers of our Association, and by his legion of other friends.

In reverence, we pay tribute.

B. E. HENDRICKS, Chairman
J. H. BARRY
A. Z. DONATO

Committee
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At the session of the Supreme Court of the State of Ne-
braska, October 4, 1937, there being present Honorable
Charles A. Goss, Chief Justice, Honorable William B. Rose,
Honorable George A. Eberly, Honorable L. B. Day, Honor-
able Bayard H. Paine, Honorable Edward F. Carter, and
Honorable Frederick W. Messmore, Associate Justices, the
following proceedings were had:

May it Please Your Honors:

The committee appointed to present resolutions in mem-
ory of the Honorable Francis Singleton Howell, who, after
an illustrious career at the bench and bar covering a period
of fifty-three years, died at his home in Omaha, Nebraska,
on the 28th day of June, 1937, respectfully submit the fol-
lowing:

Resolved, that in the death of Francis Singleton Howell
the state of Nebraska has lost a patriotic and public
spirited citizen and the profession of the law an able, up-
right, learned and conscientious member.

Resolved, that Judge Howell was a man of high char-
acter and of signal legal and judicial attainments. As
a member of the bar, as United States District Attorney
for Nebraska, as Judge of this Court, and in other offices
of trust and responsibility held by him during a long and
busy life, he contributed in substantial measure to the de-
velopment and progress of our commonwealth.

Resolved, that we point with pride to his career as a
lawyer, as an official and as a judge. He discharged his
official duties fairly, impartially and fearlessly and ren-
dered his state and country lasting and valuable services.

(xxviii)
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Resolved, that we tender to his family and relatives
our sincere sympathy in their affliction, yet suggest the
consolation and comfort which should spring from the con-
templation of a long, useful and honorable career.

Resolved, that these resolutions be spread upon the
records of this Court and that exemplified copies thereof be
furnished to the members of the family of the deceased.

BENJAMIN S. BAKER
CLARK O’HANLON

F. D. WILLIAMS

W. A. SCHALL
GEORGE M. TUNISON

Honorable George M. Tunison.
May it Please the Court:

With your permission I would briefly supplement the
resolutions submitted for your consideration. First let me
commend the Court for providing this appropriate occa-
sion. Aside from evidence of affection and respect for the
departed, such observance is wise. We learn from the con-
templation of a long and active life in any line of human
endeavor. Recently in the capital city of our nation I ad-
mired the new hall of National Archives, extending from
Pennsylvania avenue to Constitution avenue. Over the por-
tals of that magnificent edifice is inscribed: “Study the
Past. The Past is Prologue.”

It was my good fortune to commence the practice of law
in Judge Howell’s office, at Omaha, 28 years ago. Passing
time brought changes, but in the later years of his life we
were again associated, and it was from our office that he
retired from active practice in 1936. For the privilege of
this association with one who was a scholarly gentleman,
‘who was one of the first lawyers of Nebraska and who was,
clear to the bottom of his rugged yet kind heart, a man, I
will be ever grateful.

His achievements as a lawyer are written in the judicial
records of his state and nation and in the reported cases
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wherein he participated as counsel or judge. Yet back of
those records, not apparent to the superficial observer, are
the days, and in some instances years, of careful and pains-
taking preparation. Among his outstanding characteristics
were zeal for his client’s interest and solicitude to prepare
to properly present his client’s cause. His industry was
notable and was a major reason for the eminence he at-
tained in his profession. Holy Writ tells us: “Seest thou a
man diligent in his business? he shall stand before kings.”

During the long years of Frank Howell’s practice, there:
was never a stain on his professional honor and integrity.
Always a vigorous advocate, he was respected by his fellow
lawyers and the courts. I never knew of an attempt by him.
to deceive a court, either in the essential facts of his case,
or in the principles of law applicable to its solution. He
fought with honest weapons and won or lost nobly.

His philosophy of life accented the importance and re-
sponsibility of the individual. He believed, with Daniel
Webster, that the best and highest individual destiny could.
be attained through Justice, under Law. He believed, in
those words peculiarly appropriate this very day, that:

“Justice, sir, is the great interest of man on earth. It is.
the ligament which holds civilized beings and civilized na--
tions together. Wherever her temple stands, and so long as.
it is duly honored, there is a foundation for social security,
general happiness, and the improvement and progress of’
our race. And whoever labors on this edifice with usefulness.
and distinction, whoever clears its foundations, strengthens.
its pillars, adorns its entablatures, or contributes to raise
its august dome still higher in the skies, connects himself,.
in name, and fame, and character, with that which is and.
must be as durable as the frame of human society.”

Judge Howell detested sham and pretense. He abhorred.
injustice and tyranny and was happiest when championing-
the cause of the weak and oppressed. Always he was con-
siderate and kind to young lawyers.

Now that indomitable will is conquered ; that sturdy heart.
is at rest. No longer will we hear his happy chuckle or
glimpse the friendly twinkle in his keen blue eyes. We miss.
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him. We regret his passing. Yet we realize that, in the
eternal procession of the ages, each of us holds here but a
fleeting term. Soon our strength is exhausted and we pass
from the scene. In that long perspective of time it may
truthfully be said of our departed friend: “He served well
his day and generation.”

‘Honorable Benjamin S. Baker.
May it Please the Court:

May the Court indulge me for a moment to supplement
the appropriate resolutions of your committee in the mem-
orial exercises of the late Judge Frank S. Howell.

I had a close personal acquaintance with Judge Howell
for more than forty years; I knew him as a citizen, a lawyer
and public official. One year of his official life he graced
this Honorable Court as a member.

He was always congenial, gracious, loyal and trust-
‘worthy ; he loved his fellow man, and loved his country to

"~ devotion.

His life was an open book; there was no hyprocrisy in
his thoughts or actions; he was what he was, without guile
-or deception.

He was the architect and builder of his accomplishments,
true to his clients and just to their contenders.

His outstanding virtues were so illuminating that h1s
faults, if he had any, faded into obscurity.

I write upon the tomb of Judge Howell this epitaph:
“Here rests the remains of Judge Frank S. Howell, a
learned and brilliant lawyer, an honest man, a good citizen,
mourned by all; a loss to his profession and a loss to so-
clety.”

Honorable Clark O’Hanlon.
.May it Please the Court:

It is fitting and proper that we, who are yet living, should
:set aside from our daily vocations a sufficient time to do or
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say something in commemoration of the lives, energies,
labors, attainments, accomplishments and abilities of those
who for many years gave from their labors and ability
much in the way of advancement in our profession.

I deem it a great privilege, as well as an honor, to be
permitted to say a few words respecting the life, labor and
service of one of our profession, who by his untiring efforts, '
his zeal for knowledge, and his power of advancement, was
timely rewarded by his being elevated to the honorable
position as an Associate Justice of this Court,—Honorable
Francis S. Howell, who recently departed this life, at
Omaha, Nebraska.

My first acquaintance with Justice Howell was early in
the year 1894, while I was yet young in the practice of law,
at the time when he came to Blair with his wife and family
and established himself in an office for the practice of law.
1 soon recognized in him a lawyer of extraordinary and un-
usual ability; he was young, amiable, courteous, upright,
learned in his profession, with a boundless amount of
energy, untiring in his efforts and research in matters of
law. He prepared his cases with a thoroughness seldom
seen among the older members of the profession, and he
soon took a high rank at the Bar.

He was forceful in his argument and presentation of his
case; had a pleasing appearance before the Court or the
Jury, and was an efficient and painstaking trial lawyer. He
was always prepared for the task of trying his cases, and
throughout the trial he left nothing undone in the interests
of his clients. During his years of practice at Blair I never
heard of a single instance wherein a client complained that
he had lacked in ability, integrity, honesty, or effort in their
behalf. If their case was lost it was due to no fault or
failure on his part. Had I been a litigant myself, I know of
no man to whom I would rather have entrusted my case.

Knowledge of his ability, integrity and consequent suc-
cess in the profession, spread with his growing years and
practice, and he soon moved to Omaha, Nebraska, where
his ability and energies would have a wider field for effort.
Soon after locating in Omaha he was selected as United
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States District Attorney for the District of Nebraska, in
which office he served with marked distinction, ability and
with much honor and credit to the office and himself.

While in Omaha he was associated in the practice of law
with honorable and brilliant associates, and it may be well
said that he fulfilled his part with credit to himself and to
his coworkers and associates.

In the later years of his life he was elevated to the po-
sition of an Associate Justice of this Honorable Court. The
extent and nature of his services here are written on the
pages of your records, and the Nebraska Reports of this
Court. It is not necessary for me to enlarge thereon, and
suffice to say that he here discharged his duties with dignity,
honesty and ability.

He has now gone to his reward: Let us hope, and I know,
that this reward is one which he so well merited for his
services rendered here on earth; that on his appearance
before that Great Supreme Judge, before whom we must
all sooner or later appear, it was then and there said to him
—“Well done thou good and faithful Servant.”

Honorable W. A. Schall.
May it Please the Court:

To have been associated with Frank Howell, even for a
brief period of time, must be, to any one who regards pri-
vate virtues and personal accomplishments, a source of
peculiar pride; and it is with that feeling of pride that on
this occasion I recall my association with him, which ter-
minated by his appointment to this Honorable Court.

Based on that association, I feel that I have the necessary
knowledge of his character and ability to speak on this oc-
casion.

By birth, by education, by profession, and, better than
all, by practice and by principles, Frank Howell was al-
ways a gentleman. He was possessed of a spirit that dis-
dained dishonor of every kind; a heart that knew no guile ;
a character beyond suspicion.

I speak before this Bench, to which he was an ornament,
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and in the presence of the Bar, with whose members his
manhood was familiar, and I say of him with confidence,
whether you consider him as a man or as a lawyer, there
never was a man less capable of exciting enmity towards
himself, or giving offense to athers. In the flush of victory
he was always magnanimous, in defeat always graceful.
He deserved and received the respect and regard of as-
sociates and antagonists alike.

In the administration of the law of our land, the part that
Frank Howell took during his lifetime will stand forever as
an inspiration to others.

As an advocate, both in conflicts of civil and political
life, he was bold, decisive and effective. His clear and
logical intellect, his experience in practical affairs, and
knowledge of human nature, his high character as a man,
made him a formidable opponent in any legal contest.

Work was the cardinal interest of his life. I know of no
other man whose life was more thoroughly dedicated to the
highest conception of the duty of a lawyer,—duty to his
clients and to his friends and to his country.

He espoused no cause halfheartedly. His delight was a
jury trial. He cross-examined with consummate ability.
He spoke eloquently and forcibly, and was acknowledged by
the Bar as a great jury lawyer. He prepared his cases with
infinite care, marshalling his facts, planning their presen-
tation with every caution. He briefed in advance every
question of law that could possibly arise, often saying
that cases were won, not in the courtroom, but in the office..

His attitude toward the Court was always one of candor,
helpfulness and deference. His effort was always to aid,
never to mislead.

He was intensely patriotic. He possessed an almost re-
ligious reverence for the fundamental principles of our
system of Government. No man gave more unstintingly of
his time and money during the World War in furthering
the activities carried on in this State to assist the Nation
in its time of need, and the honor he cherished most was
the fact that he had sacrificed his first born, a son he dearly
loved, on the altar of his country. :
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Many men have lived longer, none have lived a fuller life
than Frank Howell, and when he came to its end crowded
as it was with action and achievement, he died as he had
lived, a true Christian gentleman.

Honorable F. D. Williams.
May it Please the Court:

Judge Francis Singleton Howell was born in Milton
County, Georgia, July 17, 1863, on a plantation., His parents
were Singleton Gideon and Agnes (Owsley) Howell. He
was of revolutionary ancestry and of Welsh lineage on his
father’s line, and English lineage on his mother’s line. His
father was born in Gwinett County, Georgia, and his mother
was born in Danville, Kentucky. The deceased was a second
cousin of Clark Howell, owner and editor of the Atlantic
Constitution, the leading daily newspaper of the South.

He was one of five sons and six daughters, all of whom
are deceased, except his sister Dora Bantley, of the state of
Florida. : »

Judge Howell was reared on his father’s plantation, and
attended public schools at Atlanta, Georgia. He also finished
a college course in Emory College, Oxford, Georgia, in 1882.

Judge Howell was married January 9, 1887, to Miss Clara
A. Jones of Norcross, Georgia. Four children were born to
this union: Guy R. Howell; Eunice S. Pollard; Frances L.
McSweeny ; George Howell.

The son, Guy R. Howell, was a soldier of the World War,
was overseas one year, and died in a military hospital in
Hoboken, New Jersey, from influenza, in April, 1919. The
other children are all living.

Judge Howell was affiliated with the Masonic Order,
Elks, and other organizations, and was a strong partisan,
and had traveled much in the South. He came to Nebraska
and located at North Loup, in 1883, where he studied law
and was admitted to practice law at Ord, Nebraska, in 1884.

He moved from North Loup, Nebraska, to Albion, Ne-

L
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braska, in 1889, where he practiced law, and was a member
of the firm of Howell & Pratt, and later Howell & Spear.

In 1895 he moved to Blair, Nebraska, where he was in
the active practice of law, alone, until 1900, when he moved
to Omaha and became a member of the firm of Jefferis &
Howell, to be succeeded by Jefferis, Howell & Shotwell, and
this firm succeeded by Jefferis, Howell & Tunison. On
January 1, 1910, President Taft appointed him United
States Attorney for Nebraska, which place he occupied until
1915.

In 1916, Ed P. Smith, W. A. Schall and Judge Howell,
all of Omaha, formed a partnership under the firm name of
Smith, Schall & Howell, and this relationship continued
until January, 1928.

Judge Howell became a member of this court on the 29th
day of December, 1927, and retired on the 4th day of Janu-
ary, 1929.

In 1929, he became a member of the firm of Howell,
Tunison & Joyner, which relationship continued until 1935,
when he retired from active practice, and in which retire-
ment he lived until his death on the 28th day of June, 1937,
in his home at Omabha.

The above outline is a brief sketch of the more important
features of Judge Howell’s life in Nebraska.

Judge Howell was a natural lawyer. He studied the law;
he lived in the law; he knew the science of law, and he loved
the law.

Nature had done much for him. Fine physique, good
voice, fine carriage, fertile brain, an attractive personality.

During the years he lived at Albion, he became well and
widely known as one of the most brilliant and successful
lawyers in that section of the State. There were few im-
portant cases in the county but what he was retained on
one side of the controversy.

An instance happened in the District Court while he was
at Albion, in the trial of an important case, illustrating his
readiness and fearlessness. During the trial the presiding
Judge remarked: “Take that witness away. Don’t let him
lie any more.”” Mr. Howell sprang to his feet and addressed
the Court: “Hold, your Honor,” and then turned to the
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jury and said: “Gentlemen of the Jury, before this case
is submitted to you, the Court will instruct you that you
are the sole Judges of the evidence.” He was then but
twenty-seven years of age.

He went back to Albion in 1922, as special prosecutor in
the homicide case of State v. Hill and Maxwell, assigned
for trial from Merrick County to Boone County, as head
counsel of a party of four lawyers for the state. Opposing
were four lawyers for the defense, headed by the late Judge
Albert, of Columbus, and W. A. Prince, of Grand ‘Island,
very able and distinguished lawyers. The case was begun
May 16, 1922, and closed May 26, 1922. Judge Howell had
reached the height of his physical and mental powers, and
he conducted almost the entire case for the State. During
the trial, interesting and exceedingly important questions
arose, but Judge Howell was the master debater in that
forum. His argument to the jury was masterful. The de-
fendants were acquitted, but Judge Howell, in losing, had
made a magnificent record.

He loved the courtroom, where he reveled in the clash of
wits, and its ever changing scenes.

In any gathering he was a leading participant. In his
intercourse with other members of the Bar, he had the
highest sense of professional conduct and his word once
given was sacred:

“How long a man shall live,
Is not for him to know,
How well a man shall live,
Is all his own to show.”

To his clients he gave the best of service and prepared
his cases well.

He was diligent in business and kept his house well in
order. He was careful in his finances, had a beautiful
country home with about thirty acres of an orange grove
just a few miles from Palmetto, Florida, and there hoped
to live in retirement, but later decided to continue his home
in Omaha, the city he loved so well.
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He had ample producing investments for his needs and he
left a very good competence for his son and daughters.

As a member of this Court, his able, learned opinions
are a part of its most satisfactory records.

At the time of his death, he was one of the ablest and
most distinguished members of the Nebraska Bar.

Charles A. Goss, Chief Justice.

The careers of Judge Howell and myself touched at
several points. When I first knew him he was practicing
law at Blair. Later he moved to Omaha, where we were
members of the same Bar for many years. He succeeded
me as United States Attorney for the District of Nebraska
in 1910 and then later followed me to this Court. With-
out repeating, I may safely say that the resolutions and re-
marks about him have in no way exaggerated his ability
and qualifications. He did his work on this Court with his
usual ability and brilliancy. It is well known that he greatly
enjoyed the work here after so many years of advocacy
at the Bar. '

The memorial will be spread upon the records of this
Court and printed in the current issue of the Nebraska
Reports.
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CASES DETERMINED

IN THE
SUPREME COURT OF NEBRASKA

JANUARY TERM, 1937

ALEX PLOTKIN ET AL., APPELLANTS, V. CHECKER CAB COM-
PANY, APPELLEE,
274 N. W. 198

FiLep JUNE 18, 1937. No. 30001.

1. Automobiles. Ordinarily, a vehicle which enters an intersection
and is on the right of the other vehicle has the right of way.
Comp. St. Supp. 1935, sec. 39-1148.

2. Negligence: DIRECTION OF VERDICT. “Where from the facts and
circumstances proved reasonable minds might draw different
conclusions concerning the negligence or lack of negligence of
the respective parties, it is error to sustain a motion for an in-
structed verdict.” Boomer v. Lancaster County, 115 Neb. 295,
212 N. W. 613.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Reversed.

Leon & White and Gordon Diesing, for appellants.

Johnsen, Gross & Crawford, contra. ‘

Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE and
CARTER, JJ., and LIGHTNER, District Judge.

Goss, C. J.
Plaintiffs appealed because, at the conclusion of evidence

on their behalf, the court instructed a verdict for defendant
and dismissed the petition.

(1)
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Plotkin v. Checker Cab Co.

Plaintiffs asked for damages to their grocery truck,
which was injured in a collision with defendant’s cab in
the intersection of Twenty-second and Pierce streets in
Omaha, about 6:30 p. m. December 8, 1934. Plaintiffs’
truck was being driven north and defendant’s cab was
being driven east and down a sloping street. Both had
their lights on. The streets were slippery.

BEdward Britton, driver of plaintiffs’ truck, testified that
he approached the intersection at 15 miles an hour, honked
his horn when about 40 feet away and slowed down five or
ten miles an hour; he saw defendant’s cab about 100 feet
west of the intersection; when he was nearly through the
intersection and the rear of the truck was still in the
center thereof, defendant’s cab struck the rear left fender
and wheel of the truck and swung it in a northeasterly
direction so that it crashed against a pole on the northeast
corner of the intersection. The evidence showed that the
greater amount of damage was done to the right side of the
truck when it crashed with the pole but indicates the colli-
sion was between the front end of the cab and the rear left
of the truck.

There was testimony that the cab followed the general
direction of the truck and when the cars came to rest was
headed in approximately the same general direction of the
truck and behind it. It may be that this relative location
of the truck and car caused the trial judge, in sustaining
the motion for a directed verdict, to say: “In my opinion
the physical facts in this case bar a recovery and show
that the collision could not have occurred as the testimony
states. I will sustain the motion.”

We have read the entire record and are unable to agree
that the physical facts bar a recovery or that the evidence
before the jury shows as a matter of law that plaintiffs did
not furnish sufficient evidence to support a verdict in their
favor if the jury had been permitted to pass upon the
evidence and had reached such a verdict.

There was testimony of Britton, the driver, corroborated
by Kennedy, his helper, who was with him, that plaintiffs’
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truck entered the intersection first. Ordinarily, a vehicle
which enters an intersection first and is on the right of the
other vehicle has the right of way: “When two motor
vehicles approach or enter an intersection at approximately
the same time, the driver of the vehicle on the left shall
yield the right of way to the vehicle on the right except as
otherwise provided in section 18.” (The exceptions are
not applicable here.) Comp. St. Supp. 1935, sec. 39-1148.
So it was a question of fact, to be settled by a jury, whether
the cab struck plaintiffs’ truck in such a manner and at
such a place in the intersection as to indicate actionable
negligence.

There were four acts of negligence pleaded as against
defendant: (1) Negligent and unlawful speed; (2) that
the driver of the car did not have it under control; (3)
that the driver of the cab did not maintain a proper look-
out; and (4) that the driver of the cab was driving it to
the left of the center of the highway. The testimony which
we have so briefly abstracted would be sufficient to support
a verdict indicating negligence in one or both of charges
numbered 2 and 3 above listed. The physical facts that the
truck ran over to the right and that much of its damage
was done to its right side, and that the cab was over in that
proximity and headed in the same general direction, are not
physical facts from which it may be inferred that defend-
ant must be freed from liability as a matter of law. And
that is apparently the basis of the court’s judgment in
directing a verdict for defendant. “Where from the facts
and circumstances proved reasonable minds might draw
different conclusions concerning the negligence or lack of
negligence of the respective parties, it is error to sustain
a motion for an instructed verdict.” Roomer v. Lancaster
County, 115 Neb. 295, 212 N. W. 613. See Bainter v. Appel
124 Neb. 40, 245 N. W. 16.

~ We are of the opinion that the trial court erred in direct-
ing a verdict for defendant. The judgment is reversed and
the cause remanded for a new trial.
REVERSED.
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BEVERLY ELIZABETH THOMAS ROTZIN, APPELLANT, V. A. R.
MILLER ET AL., APPELLEES.
274 N. W. 190

FiLep JUNE 18, 1937. No. 299786.

1. Trusts: ACCOUNTABILITY OF TRUSTEE. “In a court of equity the
accountability of a trustee for the safe-keeping and investment
of trust money is not measured by his own conceptions of dufy,
where they conflict with fundamental principles of justice essen-
tial to the protection of trust property and of the estate of de-
ceased persons » Baird v. Lane, 115 Neb. 413, 213 N. W. 512,

“Tt is the duty of a trustee accepting money

for the purpose of safe-keeping and investment to account for

the investments and income, to report his fiduciary transactions
to the beneficiary, and to surrender the trust funds in his hands

upon the termination of the trust relation.” Beird v. Lane, 115

Neb. 418, 213 N. W. 512,

“The violation by a trustee of a duty laid upon it by
law, whether wilful and fraudulent, or done through negligence
or arising through mere oversight or forgetfulness, is a breach
of trust.” Masonic Bldg. Corporation v. Carlsen, 128 Neb. 108,
258 N. W. 44.

4. Principal and Agent. “When an agent voluntarily admits receipt
of his principal’s property or money, the burden of showing that
he made proper disposition of it rests upon the agent.” In re
Estate of Boschulte, 130 Neb. 284, 264 N. W, 881,

“Where a trustee or agent deals with his trust in the

name of another, or by means of an agency, corporate or other-

wise, which he himself controls, he will be deemed in legal
effect to have transacted such business as in his individual
name, and as in his proper person.” In re Estate of Boschulte,

130 Neb. 284, 264 N. W, 881.

“<Unless otherwise agreed, an agent receiving or hold-

ing things on behalf of his principal is subject to a duty to the

principal not to receive or deal with them se they will appear
to be his own, and not so to mingle them with his own things
as to destroy their identity. Restatement, Agency, 900, sec.

398.” In re Estate of Boschulte, 130 Neb. 284, 264 N. W. 881.

“Unless the circumstances indicate otherwise, it is in-

ferred that an agent employed to act for the principal is to act

in the principal’s name, and is to have title to anything obtained
for the principal vested in the principal’s name.” In re Estate

of Boschulte, 130 Neb. 284, 264 N. W. 881.
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APPEAL from the district court for Platte county: Louls
LIGHTNER, JUDGE. Reversed, with directions.

Lower & Sheehan, for appellant.
Reeder & Reeder, contra.

Heard before Goss, C. J., RoSE, Goob, DAY, PAINE and
CARTER, JJ., and BLACKLEDGE, District Judge.

ROSE, J.

This is a suit in equity by Mrs. Beverly Elizabeth Thomas
Rotzin, plaintiff, to require A. R. Miller, William H.
Thomas and Thomas D. Thomas, defendants, to account to
her for a trust fund of $5,000 which her grandfather,
David Thomas, willed to her in their care as trustees during
her minority. Defendants admitted receipt of the trust
fund, pleaded faithful execution of the trust and a willing-
ness to turn over to plaintiff alleged trust property in their
hands, including a deed for land and some diversified se-
curities in small amounts. Upon a trial of the cause, the
district court found the issues in favor of defendants,
charged plaintiff with an overdraft of $146.55, with $50
for services in excess of other claims for compensation,
with $200 for attorneys’ fees for defending the suit, made
the sum of the three charges, or $396.55, a lien on the
trust property and entered a decree in favor of defend-
ants. Plaintiff appealed.

There is no pertinent evidence in dispute. What equity
requires of the trustees in view of the material facts estab-
lished is the question presented by the appeal.

David Thomas, grandfather of plaintiff and father of
the defendants Thomas, died January 31, 1928, leaving a
will bequeathing in the third paragraph to each of five
grandchildren $5,000, plaintiff, a minor, being one of
them. These bequests of testator were subject to the fol-
lowing conditions:

“All who may be minors shall have their said $5,000
held in trust by my executors together with accumula-
tions thereto until they shall reach their majority.” ,

The will appointed William H. Thomas and Thomas D.
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Thomas, sons of testator, and his friend A. R. Miller, exec-
utors, and contained also the following provisions:

“I hereby authorize and empower the trustees here-
under to do any and all things necessary in the further-
ance of their duties in court or otherwise in protecting the
interests in their hands and I hereby authorize and em-
power my executors hereinafter named to sell, bargain,
grant and convey any or all property of my estate and
convert the same into cash in order to meet the bequests
and conditions of this will, without order of the court.”

The will was duly probated and the probate court di-
rected the executors to set apart to themselves as trustees
for the infant grandchildren $25,000 to be held by such
trustees under the terms and conditions of the third para-
graph of the will. October 25, 1929, defendants received
for plaintiff $5,000 from the estate of testator and gave in
writing a receipt therefor. Plaintiff was 14 years of age
when her trust money fell into the hands of defendants.
She married Walter Rotzin August 12, 1933, and then
reached her majority. Comp. St. 1929, sec. 38-101. She
received from time to time in small amounts $1,250, but
never received the corpus of the trust, though the tenure
of the trustees under the will was until she reached her
majority, a period long since expired. Testator, by the
terms of his will, imposed on the trustees named by him
to administer the trust after his death the strict account-
ability of fiduciaries. A bond was required for the faithful
performance of duties. In addition, the will itself re-
minded the trustees of the ties of blood and friendship,
for it names two sons and a friend, the latter with a long
experience in banking and in administering trust estates.
Before this litigation ensued, an attorney for plaintiff im-
portuned defendants in a courteous manner to settle this.
controversy according to recognized standards of equity
and justice. They declined to do so and stood on their own
standards of accountability and on what they had done.
When required to account in a court of equity, they offered
to deed to plaintiff a quarter-section of land in Antelope
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county as a credit of $4,000, to assign to her 30 diversified
securities, and to surrender the remainder as shown by
their own accounts which they introduced in evidence.
This land was not a part of testator’s real estate and
proved to be a poor investment. When it was encumbered
by a 4,000-dollar mortgage defendants bought the lien in
the name of a corporation called “Miller Allied Securities
Company,” trustee, before they qualified as trustees. Mort-
gagors made default in payment of their debt and later
deeded the land, subject to the mortgage, to the Miller
Allied Securities Company, trustee, but not naming the
beneficiary. The title never stood in the name of plaintiff
nor in the name of defendants as trustees for her. The
title papers were in possession of the corporation named
as grantee but were not earmarked as evidencing plain-
tiff’s ownership. The grantee named in the deed is not
plaintiff’s trustee. Plaintiff had no connection with the
transaction or with the corporation. The $5,000 and ac-
cumulations that belonged to plaintiff were to be held by
defendants, as trustees, until she reached her majority, not
by the grantee in the deed. Personal duties and responsi-
bilities of sons and friend as trustees were what the will,
the order of the probate court and equity required. They
did not deal with the title in their own names as trustees
or in the name of plaintiff as beneficiary. The deed to the
corporation was not recorded. Plaintiff is not required to
know at her peril that the corporation can convey the title
or that mortgagors did not sell the land to an innocent
purchaser after they disposed of their interests. If de-
fendants can effectively direct the corporation to do as they
wish, they nevertheless kept the title in such a condition as
to enable them to sell the land at a profit, if possible, and
unload it on plaintiff, if of little or no value. Some of the
other property listed in their account as belonging to the
trust estate is in a similar situation. Defendants are in no
better situation than that of trustees who mingle trust
funds with their own. The rules of equity that determine
the accountability of defendants on the undisputed facts
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of this case have been stated in definite terms as follows:

“In a court of equity the accountability of a trustee for
the safe-keeping and investment of trust money is not
measured by his own conceptions of duty, where they con-
flict with fundamental principles of justice essentiai to the
protection of trust property and of the estate of deceased
persons.

“Tt is the duty of a trustee accepting money for the
purpose of safe-keeping and investment to account for the
investments and income, to report his fiduciary transac-
tions to the beneficiary, and to surrender the trust funds in
his hands upon the termination of the trust relation.”
Baird v. Lane, 115 Neb. 413, 213 N. W. 512.

“The violation by a trustee of a duty laid upon it by law,
whether wilful and fraudulent, or done through negligence
or arising through mere oversight or forgetfulness, is a
breach of trust.” Masonic Bldg. Corporation v. Carlsen,
128 Neb. 108, 258 N. W. 44.

“When an agent voluntarily admits receipt of his prin-
cipal’s property or money, the burden of showing that he
made proper disposition of it rests upon the agent.

“Where a trustee or agent deals with his trust in the
name of another, or by means of an agency, corporate or
otherwise, which he himself controls, he will be deemed in
legal effect to have transacted such business as in his in-
dividual name, and as in his proper person.

« Unless otherwise agreed, an agent receiving or hold-
ing things on behalf of his principal is subject to a duty to
the principal not to receive or deal with them so they will
appear to be his own, and not so to mingle them with his
own things as to destroy their identity.” Restatement,
Agency, 900, sec. 398.

“Unless the circumstances indicate otherwise, it is in-
ferred that an agent employed to act for the principal is
to act in the principal’s name, and is to have title to any-
thing obtained for the principal vested in the principal’s
name.” In re Estate of Boschulte, 130 Neb. 284, 264 N. W.
881.
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According to these wholesome rules of equity, defend-
ants did not perform their duties as trustees, or transact
the business of the trust in the manner provided by law,
or keep proper accounts, or hold the corpus of the trust in
the name of the beneficiary or in their own names as
trustees for the beneficiary, or fully inform her of their
fiduciary transactions or turn over to her the trust proper-
ty within a reasonable time after she reached her majority.
By breach of trust and neglect of duty, they brought on
plaintiff the burdens of litigation. Consequently, they are
not entitled to compensation for services or to expenses
or to costs or to fees of attorneys for defending the suit.
Baird v. Lane, 115 Neb. 413, 213 N. W. 512. Plaintiff is
entitled to a judgment against defendants for $5,000 with
interest thereon at the legal rate from October 25, 1929,
less payments received by her, and to costs in both courts.
The judgment below is reversed and the cause remanded to
the district court, with directions to enter judgment on the
record as it stands in conformity with the conelusions
herein stated.

REVERSED.

DUARD STAGEMEYER V. STATE OF NEBRASKA.
273 N. W. 824

FiLEp JUNE 18, 1937. No. 29953.

1. Criminal Law: CONFESSIONS. “A statement of facts claimed by
the prosecution to be equivalent to a ecnfession of guilt will
not be considered unless it is first shown to have been volun-
tarily made and without inducement.” Cheney v. State, 101 Neb.
461, 163 N. W. 804.

“After the prosecution has introduced pre-
11m1na1y evidence as to the voluntary character of the confession
the accused may, before the confession is received in evidence or
read or stated to the jury, introduce evidence to show that the
confession is involuntary, and for this purpose may show all of
the circumstances under which the confession was made. In this
respect defendant may cross-examine the witnesses who testi-
fied for the prosecution, defendant may take the stand and
testify as a witness for himself, and defendant may call other



10

NEBRASKA REPORTS [VoL. 133

Stagemeyer v. State

I

<t

witnesses to testify on this question. The prosecution may in-
troduce evidence to rebut defendant’s evidence as to voluntary
character of confession.” Underhill, Criminal Evidence (4th
ed.) pp. 557-559.

Tramp v. State, 104 Neb. 222, 176 N. W. 543, adhered to.
Criminal Law: CONFESSIONS. Where the state offers in evi-
dence a purported confession of an accused, and an issue of the
use of the “third degree” in obtaining the same is clearly
raised on behalf of accused, not only should all surrounding
facts and circumstances be fully investigated, but defendant
may produce, as bearing upon the voluntariness of the con-
fession, evidence of the condition of his body at the time of and
immediately after the making of the alleged confession, as well
as the statements of himself which have a bearing on, and tend
to disclose the circumstances under which, the alleged confession
was made.

An error which prevents proper consideration by the
jury of the controlling question upon which a case must turn is
substantial, and not technical, and may not be disregarded by
an appellate court.

CONFESSIONS. “Wherever the writings or words of
such party (charged jointly with the commission of a criminal
offense) amount to an admission merely of his own guilt, and
cannot be deemed acts done in furtherance of the common de-
sign, they can be received in evidence only against the party
making or uttering them.” Zediker v. State, 114 Neb. 292, 207
N. W. 168.

EVIDENCE OF INDEPENDENT OFFENSES. “It is a general
rule that, on the trial of one accused of crime, proof of distinct
and independent offenses, even of a similar nature, is inadmis-
sible. To this rule there are exceptions; but, in order to make
evidence of other independent offenses admissible, it must appear
that the evidence offered falls within one of the recognized ex-
ceptions.” Abbott v. State, 113 Neb. 524, 206 N. W. 153.
CONFESSIONS. “The general rule is, that a statement
in the nature of an admission or confession, in order to be ad-
missible, must relate to the offense in question. While the fact
that such statement may include another offense as well as that
charged does not prevent the confession being received and
going to the jury with proper instructions when there can be no
separation of the relevant from the irrelevant parts, when the
relevant parts can be separated from the irrelevant this must
be done and that part, only, of the confession admitted which
is material to the issues on trial.” People v. Spencer, 264 111. 124,
106 N. E. 219.
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ERROR to the district court for Furnas county: CHARLES
E. ELDRED, JUDGE. Reversed.

Perry, Van Pelt & Marti, J. F. Fults and J. P. O’Gara,
for plaintiff in error.

Richard C. Hunter, Attorney General, and Edwin Vail,
contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

EBERLY, J.

The defendant, who is plaintiff in error here, was found
guilty of the charge that he, in conjunction with Fred
Stombaugh and Vick Hargis, in Furnas county, Nebraska,
on February 2, 1935, did wilfully, maliciously and forcibly
break and enter into a store building owned by the
Farmers Co-operative Oil Company, a corporation, with
intent to steal goods and chattels of value of the said cor-
poration, then in said store building, and did unlawfully
steal and carry away property of the value of $70 without
consent of the owner thereof. The defendant was tried
separately by the district court. At the conclusion of the
trial, the jury returned a verdict finding him guilty as
charged. From the order of the trial court overruling his
motion for a new trial, defendant prosecutes error.

The evidence in the record discloses that the Farmers
Co-operative Filling Station in Holbrook, Furnas county,
Nebraska, was, on the night of February 2, 1935, felonious-
ly entered by burglars, and about $70 in cash stolen there-
from. The sole evidence connecting the defendant there-
with consists of certain confessions, which included a con-
fession purporting to have been made by William E. Brown,
and on April 3, 1936, reduced to writing by the county
attorney of Furnas county, and signed by Brown, identified
in the record as exhibit 2; a confession purporting to have
been made by Fred Stombaugh, and on April 4, 1936, re-
duced to writing by the county attorney of Furnas county,
and signed by Stombaugh, identified in the record as exhibit















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































