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IN MEMORIAM
WILLIAM H. THOMPSON

At the session of the Supreme Court of the State of
Nebraska, September 20, 1937, there being present Honor-
able Charles A. Goss, Chief Justice, Honorable William B.
Rose, Honorable George A. Eberly, Honorable L. B. Day,
Honorable Bayard H. Paine, Honorable Edward F. Carter,
and Honorable Frederick W. Messmore, Associate Justices,
and Honorable Ellwood B. Chappell, District Judge, the
following proceedings were had:

May it Please the Court:

Your Committee on Memorial to William H. Thompson
ask leave to submit the following memorial and tribute:

Again this court pauses in its work to note the passing
of a distinguished member who for many years was
closely associated with it as lawyer and judge. How fre-
quently in these later years do these occasions come.

William H. Thompson, to whom we pay tribute today,
was an outstanding citizen of our state and nation. He
was born in Perryville, Carroll County, Ohio, December 14,
1853, the son of Eli and Eliza Kirby Thompson. In 1864
the family moved to Fayette County, Iowa. He was edu-
cated in the public and select schools of Fayette County,
Upper Iowa University at Fayette, and the State Univer-
sity of Iowa, from which institution he graduated in 1877.
He immediately began the practice of law at Brushcreek,
now Arlington, Towa, and in 1881 removed to Grand
Island where he took up his residence and began the prac-
tice of law in this state. During his long career as a
lawyer he built up a practice that took him to all courts
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viii IN MEMORIAM [132 NEB.

of the state and to the federal courts, and he early estab-
lished a reputation and became known as one of the lead-
ing lawyers of Nebraska. He was married at West Union,
Towa, September 7, 1879, to Miss Nettie I. Hutchinson,
and to this union four children were born of whom two,
Grover of Casper, Wyoming, and Lloyd of Grand Island,
Nebraska, together with his wife, survive him.

While his chief and absorbing interest was in the prac-
tice of his profession, his devotion and loyalty to his coun-
try prompted him to a deep concern for civie, state and
national welfare. He spent many years in the service of
the public. He was County Attorney of Hall County, Ne-
braska, Mayor of Grand Island, presidential elector, candi-
date of the Democratic Party for Congress and for Govern-
or, delegate at large to six national conventions, member
of the Nebraska State Capitol Commission, the State Nor-
mal Board, and United States Senator, in addition to his
period of service on this Honorable Court. In each of these
positions he served the public fearlessly and faithfully. In
public office as in the practice of his profession Judge
Thompson was a tireless worker. He frequently said:
“The law is to me a labor of love,” and true it was. He
was possessed of exceptional ability both as an advocate
at the bar and as judge. His opinions were always couched
in clear, concise language and reflect the result of his
diligence and extraordinary ability. When he reached a
conclusion as to what right dictated he stated that con-
clusion in a way all could understand.

Nature endowed William H. Thompson with a personal
charm possessed by few men. He loved his fellow men
with a love that was genuine, and this genuineness mani-
fested itself without effort on his part. His genial, affable
disposition drew men to him. He found happiness in as-
sociating with others. To him all men were equal. He
gave ear to the humblest citizen no less than to the man
of prominence and influence. He hated sham and make-
believe. He was concerned only with that which was real
and genuine. While he held firmly to his belief, he was
tolerant of others who disagreed with him.
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Mortal man is ever subject to the evils of extremes.
These Judge Thompson avoided. Diligent and industrious
as a lawyer he employed his ability and talents in elevat-
ing the ideals and standards of law and justice. In char-
acter he was upright and true. His time was shared with
his family, his church, his friends and his country. He was
a sociable, sincere, unselfish and loyal friend to man, and
during his long life he accomplished much in an unassum-
ing and unostentatious way. Thrifty in accumulating an
estate for protection from want in his declining years he
was nevertheless a generous man. He gave liberally to
worthy causes and individuals in distress. To help others
was to him not alone a duty but a distinct pleasure. He
found the utmost joy in giving.

Without the slightest exaggeration, and in full justice
to him and to ourselves, we can say that he was a genuine
friend, a faithful coworker, a good lawyer, an upright
judge, an ideal citizen and a Christian gentleman. We
shall miss him from our councils, and we deeply mourn his
death. He leaves to his loved ones and to us a rich heritage
and a fine example of faithful friendship, loyal devotion
to his home, to his loved ones, to his church, to his country,
and particularly to his native state. By and large he
wrought well. The world is better because he lived in it
and life to many people is richer and sweeter because of his
friendship.

Therefore, let this appreciation and memorial have a
permanent place in the records of this court, and let a copy
thereof duly certified be sent to his widow, and with it an
expression of the deep sympathy which we feel for her in
the overwhelming sorrow which has come into her life.

Respectfully submitted,
THOMAS S. ALLEN
WM. SUHR
- WILMER W. WILSON
SEYMOUR L. SMITH
FRANK J. TAYLOR
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Honorable William Suhr.
May it Please the Court:

From humble beginnings, without money or influence,
but with determination, industry, intelligence, and char-
acter, William H. Thompson rose to great heights, as a
lawyer, judge, and statesman.

His distinguished career is an illustration of what is
possible in a free America. With American opportunities,
equal laws for all, with no class distinctions or privileges
to bar the way, the humblest citizen may reach the highest
places in the land. To safeguard those opportunities and
conditions for his fellow man was ever a paramount prin-
ciple in the creed of Judge Thompson.

Judge Thompson had a charming personality and an
unusual capacity for winning affection. He loved com-
panionship. He was a gentleman of simple, innate dignity,
always kind, tolerant and honorable. He had firm convic-
tions, and had the courage of his convictions.

His political career is interesting. He was elected County
. Attorney of Hall County in 1886, thirty-eight years later
became a member of this Honorable Court, and in 1933
was appointed United States Senator. During the inter-
vening years he was elected and appointed to other public
offices. His long years of public service give proof that
he was no mere politician, but a statesman, worthy of the
respect and confidence of his constituents.

In victory or defeat he never lost his equanimity. He
was gifted with a sense of humility that saved him from
that foolish egotism which too often ruins the careers of
men in public life.

It has often been remarked of Judge Thompson that
political opposition never lost him a personal friendship.

It was as a lawyer I knew him best. I first met Judge
Thompson in 1914 when I was looking for a place to
practice law. I told him that long before I came to Ne-
braska I had heard and read of him as “The Little Giant
of Nebraska,” which brought out his characteristic smile.
We had a long visit. He praised the ability and integrity
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of the members of the Grand Island Bar, and its judges.
He extolled the community and predicted its future growth
and development. He was proud, and justly so, of the
Bar and the community of which he was a part.

He told me of his early experiences, said how grateful
he was for the opportunities of free America, and he
emphatically stated that it was the duty of the lawyers and
the courts to see that those opportunities were never de-
nied.

Later, I had the privilege of meeting him in the trial
courts, sometimes with him, sometimes against him. Here
I think his talents served him best. He knew human na-
ture; in the selection of a jury he was a master; he was
also a brilliant examiner, effective and eloquent in his ar-
guments and pleas. His great ability frequently called him
to distant counties and districts. Whenever it was known
that Judge Thompson was engaged in a trial, there was
always an interested audience.

In his trial work he displayed a trait of character too
often lacking in members of the Bar. No matter how
bitter the contest, no matter what was said during “the
heat of the trial,” displeasing incidents were never carried
from the courtroom; after adjournment he was the same
agreeable and courteous gentleman you had always known,
willing to forgive and forget.

You could not do other than like the man.

From Judge Thompson I heard many expressions of his
pleasurable associations here, as a member of this Honor-
able Court. He appreciated and understood the responsi-
bilities and importance of the courts in government. As
he himself was fearless, impartial, and independent, so he
admired a fearless, impartial and independent Court.

Judge Thompson enjoyed a long and eventful career and
deserved the numerous honors which came to him. He went
his way quietly, unobtrusively, without ostentation or dis-
play; a common man who rose to great heights, but never
lost the common touch.

Whether he was addressed as “Bill,” “Senator,” or
“Judge,” his response was always the same.
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In his home life, no one could have been more faithful
and devoted. He performed with fidelity and with con-
scientious care the duties of public and private life.

Honorable Thomas S. Allen.
May it Please the Court:

It is a privilege to be present today to speak with other
friends to the resolutions just presented in memory of
Judge Thompson. There is something almost sacred about
friendships that last almost as long as life endures, that
transcend the grave, and through the years bring back old
friends to speak in reverent memory. For 47 years I knew
Judge Thompson and to me he possessed a rare unity of
life. He kept an unusual level of nobility. He was the
same man at home, in business, in the practice of his pro-
fession, in politics, on the bench and in worship.

Those of us who were privileged to know him intimately,
know that there was about him a charm as strong as magie.
He was familiarly and affectionately known in this state
and throughout the country as the “Little Giant,” a title
that he won by merit, and wore with honor throughout his
long life.

In speaking of him here I am reminded of his wonderful
personality and charm of manner. I had during the years
many intimate contacts with him, both at the bar and in
the field of politics. As a lawyer and while serving the
public in office he was determined that right should always
receive from him a helping hand.

Before he became a member of this court his scrupulous
adherence to the ethics of the profession, his seemingly
boundless knowledge of the law, of incisive insight, and
great power of application, made him an outstanding figure.

As a member of this court he had all of the qualifications
that go to make an eminent judge, namely, legal training,
broad experience in his profession, unquestioned integrity,
the judicial temperament, a keen sense of justice, and a
charming personality.
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His analysis of legal questions was always clear and to
the point, and his decisions while a member of this court
reflect a high order of ability and integrity.

Judge Thompson believed in commeon with all great
jurists that the goddess of justice within him should not
remove the blindfold from her eyes even long enough to
glance at the consequences to him personally as the result
of the decision he was about to make.

In looking back over his life I think we could choose
three words as fitting him best of all: Friendship, Toler-
ance and Loyalty. These were the dominant traits in his
character. He was always tolerant of the opinions of
others, and above all loyal to his friends. In the long list
of faithful members of this court whom the bar has known
and loved, and lost awhile, few were more widely ac-
quainted or better loved. To him friendship was a vital and
basic thing in human life and conduct. On the personal
and human side he was an extraordinary combination. He
had a genius for friendship and a kindliness of nature com-
bined with a pleasing personality which made and which
held for him thousands of friends in every walk of life. He
combined perfect dignity with perfect affability. He was
tender and sympathetic for human weakness, but in mat-
ters involving principle he was as the solid rock. His
loyalty to his friends, his tolerance toward them, his con-
tinued interest in them, bound them to him with an un-
failing devotion which held fast through all the years. He
had a serenity of mind that was immune to the turmoil of
recent years, and among the reasons why he was honored
and loved was because he was firm in his convictions,
modest, impressive and genial. His personality included
two rare combinations; he was idealistic and he was prac-
tical ; he possessed dignity and a keen sense of humor.

Though he is gone and his familiar figure will no longer
grace this chamber, yet, in memory and affection he is still
with us. His life work and service have left a memory
and affection in the hearts and minds of those who knew
him more lasting than any shaft of marble that may be
erected at his grave.
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Honorable Seymour L. Smith.
May it Please the Court:

It was my good fortune to serve as secretary to Judge
William H. Thompson for some two years, following his
appointment to membership on this Honorable Court. From
this intimate association I came to know and admire him
as a judge and as a man.

To be associated with William H. Thompson was both a
pleasure and an inspiration. His gentle simplicity, straight-
forward manner, and eminent fairness made it a joy to
labor with him. Kindness and good humor radiated natur-
ally from his very being. He took an especial interest in
young men, and he was ever willing to help them. His
active life was replete with rich experiences, which made
his counsel and advice invaluable.

In both his private and his public life, Judge Thompson
was guided by the one thought: What is right? When he
determined the course that right indicated, no influence,
however powerful, could swerve him.

He was a most generous man. Few people, even among
his closest friends, realized the full extent of his benefac-
tions, because he gave in the true Christian spirit of charity
and not to gain notice. Quietly, and without ostentation,
he gave liberally to charitable causes and to individuals
in need.

Judge Thompson possessed an innate desire to help
others. He was happiest when, by word or deed, he could
relieve the burdén of a fellow man.

The passing of Judge Thompson removes from our state
and nation, a true citizen; from his family, a devoted hus-
band and father; and from me, a loyal friend.
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Honorable Frank J. Taylor.
May it Please the Court:

I have no written speech prepared, but I want to say
that I fully indorse and entirely approve of all that has
been said about the Judge. I was one of the resolutions
committee, so will not take up much time in further re-
marks. I became acquainted with Judge Thompson in 1887.
He at one time was the county attorney of our county by
employment. We had no county attorney and the commis-
sioners employed Judge Thompson to act as county attor-
ney for one or two years. ‘ :

I first became acquainted with him while I was in
Darnell & Kendall’s office in St. Paul reading law. He
always took great interest in the young men. I always had
considerable contact with him, and I know many times
while T was associated with him in trials in our county I
often assisted him in the trial if I was not on the other
side.

He was considerate and did not take advantage of any
technicality. A great many times they would ask him if he
thought he could win a case. I have heard him say, “I have
never had but one case that I was dead sure of, and I lost
that,” and I always remembered that.

We always called him Billy up there at first, and a good
many times when he was on the bench and when he was
Senator I would. speak to him and say, “How are you,
Billy?” and then I would apologize, and he would say,
“That name sounds better to me than any other name.”

He was a loyal citizen and a good member of the bar and
a good judge, and while we have always agreed politically
I know he was a power in the counsels of the party con-
ventions. I have been with him as a delegate at many
national conventions and he was a man whose opinions
were considered. .

I certainly indorse all that has been said about Judge
Thompson. I feel that with his loss Nebraska has lost one
of its best citizens.
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Honorable O. A. Abbott.
May it Please the Court:

It is eminently fit and appropriate that we should
pause for a time in our labors to take notice of the depar-
ture of Judge William H. Thompson and place upon record
some token of respect for, and appreciation of a life spent
in the practice of the law and in the service of his country.

No matter how strongly one may focus the searchlight
of investigation upon him, one will find no trait in his
character, no period of his life over which one would, in
charity, wish to draw the mantle of silence.

Like some sturdy oak of the forest, he withstood the
storms of many years, serving always as a guide and a
landmark to others.

He was born in a log house on a farm in Carroll County,
Ohio, on December 14, 1853; worked his way through
school; and in 1877, was graduated from the Law Depart-
ment of Towa State College.

Thirteen years later when he was running for Congress
on the democratic ticket in the Third Congressional Dis-
trict, he was known as the “Little Giant from the Big
Third.” His attractive personality, his persuasive manner,
his ability to state strongly and lucidly his argument won
for him countless admirers and clients.

He reached preeminence in his chosen profession by
courageously marking out a pathway which can be success-
fully followed by the humblest of his associates and one
which must be followed by those who would achieve an
enduring reputation.

He had established an outstanding position at the bar
before he became a member of this court. Many volumes
of your reports, and the records of numerous other courts,
as well as those of my own city, of which he was Mayor for
four years, and those of my own county, of which he was
County Attorney, and those of Congress, bear silent testi-
mony to his tireless vigilance and faithful labors as citi-
zen, lawyer, Judge and United States Senator. And, the
man who had been essentially the lawyer was developing
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into one who became essentially the jurist, earnest, con-
scientious, sober-minded, doing justice to his fellow men.

His wide acquaintance with men and affairs enabled
him to keep abreast of the times on all social, moral and
political questions. Few men were so free from vice of
envy; so ready to recognize and applaud the merited success
and achievements of others.

His widow, Mrs. Nettie I. Thompson, whom he married
on September 7, 1879, and two children, Grover C. and
Lloyd G., survive. His domestic ties were of the strongest.
For him, a devoted husband, father, and grandfather, home
possessed many attractions which nothing else could supply.

His generosity and kindness won for him the friendship,
not only of the young practitioner, who could wish for no
more helpful and sympathetic an adviser, but also of those
who sought him at home or in his office, for business or for
pleasure.

I knew him for more than 45 years in his varied relations
of “country lawyer and prairie politician,” neighbor and
friend, statesman and civic leader. He remained, no mat-
ter what his position, friendly “Billie” Thompson, as his
early Nebraska friends called him. For the man who was
“ready to dare and to do,” he had the greatest admiration.
I remember a memorial service in which he said ‘“men
are not remembered for their usual thinking and usual
acting but for their exceptional thinking and exceptional
acting.”

No one observed more often than I how he sought the
approval of his own conscience with unflinching zeal, serv-
ing loyally the interests committed to his care, despising
the plaudits of the thoughtless multitude that approves
today and condemns tomorrow with equal lack of knowl-
edge and understanding.

He was magnanimous in victory, courageous in defeat;
he accepted the results of legal contests with equanimity.
Seldom did an acrimonious word escape his lips, and still
less often one of denunciation.

In his dealings with the courts, with his fellow lawyers,
and his clients, there was always noticeable that deep re-
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gard for justice in its full and complete meaning and that
pervasive touch of deep responsibility.

I saw him many times during his last illness and, realiz-
ing he was near his journey’s end, wondered how many
others, at the end of their lives, could look back and find
so much to their credit? Who of us, if called upon sud-
denly to account for our services, could be as satisfied with
the record we had made?

He left his imprint in the life of his community, the
jurisprudence of his state and in the lawmaking body of
the nation.

It is fitting that we, who have been coworkers and la-
borers with him in an arduous and exacting profession,
who have witnessed his triumphs and defeats, his charities,
his constancy to his friends, his fidelity to duty, and who
know of the honors he has conferred upon our profes-
sion and this Honorable Court, should pay tribute to his
memory. For the history of the world is only the history
of the distinguished men and women who have helped to
make this world of ours wiser, better and happier; and
among those individuals who have led in the march of
human progress and who have helped to mark out safe
highways for you and me was the man whose life we com-
memorate today.

Judge Bayard H. Paine:

I am constrained to add my tribute to the life and char-
acter of one whom I knew for 50 years, and whom I suec-
ceeded as a member of this court when he declined to be a
candidate.

My friendship with Judge Thompson began in the late
eighties, and I well remember the occasion. A district
patriotic meeting was being arranged by the program com-
mittee of Lyon Post No. 11, G. A. R. of Grand Island, and
this committee requested that Judge Thompson and 1 give
addresses on Washington and Lincoln. Knowing that Judge
Thompson had recently given a fine address upon Abraham
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Lincoln in several neighboring cities, I suggested that I
would get up a talk on George Washington and he would
give the address on Lincoln. He instantly responded, ‘‘No,
this is your first patriotic address and they will particularly
enjoy any talk on Abraham Lincoln, so you get up one on
‘Old Abe’ and T’ll prepare some kind of an address on
Washington.” This unusual consideration on his part
shown to a mere schoolboy was never forgotten by me.

Judge Thompson was born in Carroll County, Ohio, in a
log cabin located on a 20-acre farm, upon which his father
ran a country blacksmith shop. Judge Thompson was the
fourth son in a family of nine children.

In 1889 his father, Eli Thompson, came to Custer County
and took a homestead, where he continued to reside until
his death.

It is said that when Judge Thompson was seven years
of age he declared that he wanted to be a lawyer, and from
boyhood days was always greatly interested in court trials,
which he attended wherever possible.

His education, in private schools and in Upper Iowa
University at Fayette, as well as in the law department of
the University of Iowa City, was secured only by the
greatest efforts on his part, for he paid his way through
school by farm work, railroad work, and teaching school.
He never forgot these early hardships, and perhaps because
thereof he was always more than willing to extend to
struggling young lawyers every assistance that he could.

A daughter, Edith, died in September, 1901, leaving a
little son, whom the grandparents dearly loved and desired
to rear. Litigation over the custody of this little grandson
finally reached the supreme court (State v. Porter, 78 Neb.
811), and the record of this case discloses the unusually
deep love of these grandparents for the grandson. Love for
his family was also shown in his tender solicitude for his
wife, Nettie. She recently told me that she had gone to
school to him when she was 12 years of age, and had known
him always.

His two sons and their families were a great joy to him,
and it might be added that he and his wife opened their
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home to two of his nieces, who lived with them until they
were self-supporting.

No account of Judge Thompson would be complete with-
out a reference to his assistance to the Grand Island Baptist
College. For a score of years he faithfully served on its
board of trustees. Their meetings were often held in his
office, and although he was not a member of the Baptist
church, yet few men did more to assist this struggling col-
lege through its early years of financial distress than Judge
Thompson.

In the murder case of State v. Hamlin, tried in 1907,
Judge Thompson called to his assistance Mr. J. L. Cleary
and myself, who were struggling young lawyers in Grand
Island, and to our surprise he permitted us to take a
prominent part in the trial, both in the district court and
also in the supreme court. In his argument in the supreme
court Judge Thompson declared that his client was insane
and unaccountable; that he had fulfilled his full duty to
him; that he would file no motion for a rehearing, and
would never ask for a pardon or parole. Judge Reese in
writing the opinion (81 Neb. 148) modified the sentence
of death to life imprisonment, and added that the defend-
ant should never be discharged from confinement.

Judge Thompson took part in many murder trials in
Nebraska, including that of State v. Cole and Grammar.

He was always a gentleman in court, fair to opposing
counsel and courteous at all times to the presiding judge,
and unusually successful in winning jury cases.

Judge Charles S. Lobingier, who served upon the com-
mission of this court in 1902 and 1903 and was then for
many years judge of the United States Court for China, and
who now resides in Washington, D. C., made a careful study
and analysis of all of the opinions written by Judge
Thompson while a member of this court. This article, pub-
lished by the Nebraska State Bar Association (12 Neb.
Law Bulletin, 421) sets out many characteristics of Judge
Thompson as found in these many opinions. Judge Lo-
bingier said that ‘“practical common sense” guided Judge
Thompson in his work; that ‘“he reached the merits with-
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out undue stress of technical rules,” while in criminal
cases he showed an equal solicitude for guarding the con-
stitutional rights of the accused. He held that bread and
water diet did not constitute a cruel and unusual punish-
ment, and wrote the opinion upholding the act providing
for testing tuberculosis in cattle. He held that a municipal
council could not act arbitrarily and deny to one citizen
privileges which it granted to another. In a notable de-
cision he held that a private agreement to pay an ordinary
witness more than the fee which the law fixes is contrary
to public policy and void. In another decision he announced
that a church congregation had the right to discharge its
pastor under certain conditions.

True to his kindly nature, Judge Thompson, in writing
these opinions, always avoided personal reflections and
strictures upon the parties. Where the evidence was of
such a character as to cause them unnecessary mortifica-
tion, he discussed it only in general terms.

Judge Lobingier said in conclusion that the extensive
and valuable body of opinions which Judge Thompson
wrote will constitute his lasting monument.

Upon October 11, 1915, memorial services were held by
Honorable T. C. Munger, in a session of the United States
District Court at Omaha, to pay respects to the memory
of the late Judge William H. Munger. In one of these
many tributes, we find these words:

“Before Judge Munger was appointed we knew him in
our familiar intercourse not as Judge, because the frontier
life makes firm and lifelong friendships; we knew him as
Billy Munger, just as we have known the very able judge
presiding in South Dakota as Jim Elliott; just as we know
the very able lawyer and worthy man who is a candidate
and who is among those who are to be considered as a
successor to Judge Munger,—just as we know him affec-
tionately as Billy Thompson.”

It was the general opinion at that time that President
Woodrow Wilson would have appointed Judge Thompson
to be a federal district judge in Nebraska had he not been
over sixty years of age at that time. Yet remarkable as it
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may seem, nine years later he was appointed a member of
this court, and for nearly seven years performed his full
share of its duties with industry and distinction.

Then eighteen years after he was considered by some to
be too old for a federal judgeship, he began service as a
member of the United States Senate by appointment of
Governor Bryan and no criticism has ever been heard of his
service in that august body, and his address before the
Senate on April 14, 1934, urging that we keep faith with
the Filipinos and grant them their freedom as promised
was most appealing.

In the fine tribute which he paid to the late Senator
‘Robert Beecher Howell, to whose place he was appointed,
Senator Thompson used these words:

“He was frank and truthful and entirely free from that
cowardice which breeds deception. He was sincere in his
beliefs; he was faithful to his work, and he was loyal to
every cause that he espoused. He was free from narrow
partisanship and enjoyed to the fullest extent the confi-
dence and esteem of Democrats as well as Republicans. .
There was no sham or hyprocisy in his character. He was
always frank, cordial, and courteous. In the study of eco-
nomic questions he took special delight. He had decided
convictions on every moral question and never hesitated to
declare them in a modest way when the occasion demanded.
Thus he became a recognized leader in progressive thought
and action.”

I conclude my remarks by saying that these words which
he so eloquently said of another we may well apply to the
one in whose memory we have met today.

Charles A. Goss, Chief Justice:

It was a disappointment to me when Judge Thompson
announced in December, 1929, that he would not be a
candidate for reelection to this court the following year,
I know that every one of his associates felt the same way
about his voluntary retirement, which took place after
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he had passed his 77th anniversary of his birth. He was
in good health, had always done with distinction his full
share of the work of this court, and was loved by every
member of it for his ability, courtesy and kindness.

Upon his retirement on January 8, 1931, he and Mrs.
Thompson went back to Grand Island, where they had
made their legal residence for fifty years. In 1933 he was
appointed by the Governor to fill the vacancy in the Senate
of the United States caused by the death of Senator Howell.
When in Washington during his period of service I was
permitted to enjoy the gracious hospitality of the Thomp-
sons.

The resolution and remarks have in no way overstated
his qualities and character. They will be spread upon the
records of the court and published in the next volume of the
Nebraska Reports.
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IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1937

GEORGE F. MCGUIRE, APPELLANT, V. KANSAS CITY BRIDGE
COMPANY, APPELLEE,

270 N. W. 669
FILED JANUARY 5, 1937. No. 29879.

1. Master and Servant: WORKMEN’S COMPENSATION LAw: CoM-
PENSABLE INJURY: BURDEN OF PRGOF. In a proceeding under the
workmen’s compensation law to recover compensation, the burden
is on claimant to prove by a preponderance of the evidence that
he suffered a compensable injury arising out of and in the
course of his employment. )

2. Bvidence. “Cogent reasons and circumstances that strengthen
the opinion of expert witnesses as to a scientific fact in issue
and tend to weaken opposite expert opinions may determine the
issue.” Montgomery v. Milldale Farm & Live Stock Improvement
Co., 124 Neb. 347, 246 N. W. 734.

3. Evidence discussed in opinion held insufficient to prove the claim
that a workman who received compensation for a total dis-
ability caused by an injury in 1920 suffered a total disability
resulting from a fall from a locomotive crane in 1934.

APPEAL from the district court for Douglas county:
FrANCIS M. DINEEN, JUDGE. Affirmed.

J. J. Friedman, for appellant.

Brogan, Ellick & Shoemaker and James J. Fitzgerald,
Jr., contra.

Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER,
JJ., and CHAPPELL, District Judge.
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MecGuire v. Kansas City Bridge Co.

ROSE, J.

This is a proceeding under the workmen’s compensa-
tion law. The claim of plaintiff, George F. McGuire, may
be summarized as follows:

Defendant, Kansas City Bridge Company, employer, was
engaged in constructing a bridge over the Missouri river
between Omaha and Iowa. While plaintiff, an employee of
defendant, was performing the duties of his employment
as fireman on a locomotive crane operated in connection
with the work on the bridge, he accidentally injured his
neck September 25, 1934. The accident caused a fracture
of the left lamina of plaintiff’s sixth cervical vertebra and
resulted in traumatized arthritis of his spine—total and
permanent disability. Plaintiff’s weekly wage was $33.60
and he prayed for compensation at the rate of $15 a week
for 300 weeks and thereafter for $12 a week for life; also
for hospital and other expenses.

In the compensation court defendant denied the alleged
facts on which liability of defendant was based. The claim
of plaintiff was rejected and the proceeding dismissed.
Plaintiff appealed to the district court where the findings
and judgment were again in favor of defendant. This is an
appeal to the supreme court for the relief denied below.

Plaintiff takes the position that he proved a compensable
injury by a preponderance of the evidence and that there-
fore the dismissal should be reversed and a decree for
compensation entered in his favor on the record presented.
His theory is that the fall and the resulting fracture acti-
vated former dormant arthritis of the spine and resulted
in permanent disability. ‘

It is well-settled law that the burden was on plaintiff to
prove by sufficient evidence that he suffered a compensable
injury arising out of and in the course of his employment,
and that an award for compensation cannot be based on
possibility, probability, speculation or conjecture. Milton
v. City of Gordon, 129 Neb. 888, 263 N. W. 208.

Some of the facts proved are not in dispute. When plain-
tiff was about 55 years of age he was employed by defend-
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ant July 2, 1984, as fireman on a locomotive crane, and
continued to work in that capacity until March 26, 1935.
While the locomotive crane was standing on a trestle on the
morning of September 25, 1934, plaintiff blew sediment
out of the boiler with steam in preparation for the day’s
work. Presently there was a sudden movement of the crane
and he fell from his footing thereon through the trestle
and struck the ground head first. He was shaken up and
there was a gash on his left leg and he complained of pain
in his neck. The distance of his fall was estimated by
witnesses at 6 to 1114 feet and the time until he was back
at work on the crane at 5 minutes to an hour. On account
of the accident plaintiff did not lose any time or wages as
locomotive fireman from September 25, 1934, until March
26, 1935, when the crane was no longer needed or used in
the construction of the bridge and when plaintiff’s employ-
ment was consequently terminated. His services were satis-
factory for the entire period of his employment by defend-
ant.

Testimony of plaintiff tended to prove the following
facts: He was at first unconscious. Shortly after the acci-
dent his neck was swollen and painful; bones of his neck
would not come together ; he ate soft food for about a week;
finally “snapped out of it and got along pretty well;” con-
tinued to work; in February his neck started to crack; at
times everything turned kind of blue; legs were weak and
he had to sit down, but recovered; had stinging in his neck
once in a while but was able to perform the duties of his
employment; had a ‘““bad spell” about three weeks after he
was laid off and seemed to see a big wheel of lights. At
breakfast one morning he fell face forward on the table;
dizzy spells increased until he had one or two a week; had
pain on left side of neck; wore a brace on his neck; while
in the employ of Phelan-Shirley Company January 17, 1920,
injured his back and as a result was in a cast in a hospital
for at least 33 days; that injury caused a fusion of his
twelfth dorsal vertebra and his first lumbar vertebra; was
disabled until 1927, but thereafter was continuously, except
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for one short period, engaged in hard labor until accident-
ally injured while in the employ of defendant, September
25, 1934,

There was also additional testimony to the effect that,
after defendant’s employment of plaintiff ceased, he had
severe headaches and fainting spells; pain in his back; did
not sleep well; had no appetite; lost weight; was weak and
unable to work.

To prove that total permanent disability was caused by
the accidental fall from the crane, plaintiff called four
physicians who testified as experts. From the history re-
lated by plaintiff, which was similar to that already out-
lined herein, from physical examinations of plaintiff and
from what was disclosed by a number of X-ray pictures
taken at different times, his experts testified, or expressed
opinions, to the effect that X-rays disclosed an injury to
the neck, a fracture of the left lamina of the sixth cervical
vertebra; that a dark line on an X-ray film indicated the
fracture; that all nerves and tissues in the area of the
fracture are affected ; that there is at the fracture an over-
growth of bone which impinges on the nerves; that the fall
and resulting fracture revived former dormant arthritis of
the spine; that vital organs were examined and blood
tested ; that evidence of an infection causing callus or a new
growth of bone around the fracture was not found; that
the impingement on the nerves is disabling and will grow
worse; that plaintiff is totally disabled as the result of his
accident September 25, 1934,

If the evidence adduced by plaintiff were unchallenged,
it would be sufficient to support an award for compensa-
tion, but, on the issue of disability as a result of the fall,
testimony of experts is in direct conflict.

From sources of information open alike to experts on
both sides, three physicians testified for defendant. One
or two or all testified, or expressed opinion, to the effect
that it is not possible to get a satisfactory picture of the
lamina itself, owing to the overlapping of bones in the path
of the X-rays; that a line pointed out on one of the X-ray
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films as indicating the course of a fracture of the left lamina
of the sixth cervical vertebra is a shadow due to the over-
lapping of different bony projections; that the X-ray pie-
tures in evidence do not indicate such a fracture; that a
misplacement or a misalignment indicating a fracture is
not shown; that osteoarthritis is evidenced on the third,
fourth, fifth and sixth cervical vertebrz; that on the day
plaintiff fell from the crane his injury was diagnosed as a
sprain of neck muscles, not a fracture; that there was at
first no physical abnormality in the neck except rigidity;
that later examination showed an infection of the teeth,
pyorrhea, pus oozing from the roots; that there was a
kyphosis, or curvature of the spine backward near the
middle, limiting motion backward and being more notice-
able at the twelfth dorsal and the first lumbar vertebrz;
that there was an old fracture of the first lumbar vertebra
and a bony overgrowth extending upward to the twelfth
dorsal vertebra; that other bones of the lumbar spine were
likewise involved in the old arthritis; that the bones of the
neck showed two tiny spots of mild arthritis like the over-
growth on the rest of the spine; that the left cervical nerve
supplies the left arm which is normal in sensation and
muscular movement; that there was no impingement of
nerves at the lamina to cause disability; that the present
condition of which plaintiff complains is due to the older
fracture and to the former arthritis which goes up and
down the spine, limiting motion, throwing the upper part
of the back forward and so shifting weight as to make
trouble in different bones of the spine; that disability was
not the result of the fall from the crane.

There being a direct conflict in the testimony of experts
on the traversed allegation that plaintiff suffered a com-
pensable injury as a result of the accident, the determina-
tion of the ultimate fact from a scientific standpoint be-
comes a difficult problem. Cirecumstances and expressed or
implied reasons for the opinions of experts in view of the
entire record may determine the issue. In a recent case
the following rule was announced:
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“Cogent reasons and circumstances that strengthen the
opinion of expert witnesses as to a scientific fact in issue
and tend to weaken opposite expert opinions may determine
the issue.” Montgomery v. Milldale Farm & Live Stock Im-
provement Co., 124 Neb. 347, 246 N. W. 734. See, also,
Sherman v. Great Western Sugar Co., 127 Neb. 505, 255 N.
W. 772.

In the present case plaintiff himself testified that two
vertebrae in his spine fused as a result of an accident in
1920 and caused total disability which terminated in 1927
—evidence of arthritis in his spine long before his alleged
injury in 1934. Defendant introduced evidence of adjudi-
cations that plaintiff was totally and permanently disabled
as a result of his injury in 1920 and that he was awarded
compensation for life but satisfied the judgment therefor
by a lump-sum settlement in 1927. See McGuire v. Phelan-
Shirley Co., 111 Neb. 609, 197 N. W. 615.

Among reasons for the expert opinion that the later acci-
dent did not bring about the present condition of plaintiff
are the following:

If there had been a fracture of the lamina, disabling
pain would soon have occurred. Hard work continuously
for six months or more after the accident in 1934 indicated
there was no fracture of the lamina. An impingement of
the nerve there would have interfered with articulation of
the neck which has good motion. Impingement of the
nerve would have disturbed muscular movement of the left
arm which is free. Severe headaches and disability came
too late to be attributable to the later accident. Infected
teeth and arteriosclerosis account for dizziness. The crack
in the neck was more likely due to arthritis than to a frac-
ture. Worry over the loss of a job and pain in the back
were sufficient causes of loss of appetite, loss of sleep and
loss of weight. Disability would have occurred sooner, if
attributable to reactivity of dormant arthritis.

The weight of circumstances, the probative effect of the
evidence and the cogency of the reasons for the opinions of
defendant’s experts preponderate in favor of the defense
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and defeat the claim of plaintiff. The conclusion is that
plaintiff did not prove by a preponderance of the evidence
that he suffered by his fall from the crane a compensable
injury arising out of and in the course of his employment.
In view of this finding on the controlling issue in the case,
other questions are immaterial, though ably presented at
the bar and in the briefs.
AFFIRMED,

HERSCHELL H. MASON V. STATE OF NEBRASKA.
270 N. W. 661
FILED JANUARY 5, 1937. No. 29861.

1. Appeal. Errors assigned but not argued will be considered as
waived. Sweet v. State, 75 Neb, 263, 106 N. W. 31.

2. Error to be available to the complaining party must
affirmatively appear in the record.
3. Error is not ground for reversal of a judgment unless

prejudicial to complaining party.

4. Criminal Law: INFORMATION: MOTION To STRIKE. Motion to
strike alias names of defendant from an information, charging
him with obtaining merchandise by false pretenses in using
name not his own, should be overruled when such motion pre-
cedes the taking of evidence.

WITNESSES: CROSS-EXAMINATION. Defendant in a

criminal action is allowed wide latitude in cross-examination of

state’s witnesses. The extent of such cross-examination, how-
ever, is committed to the sound discretion of the trial court.

An abuse of discretion must be disclosed to predicate error on

restriction of cross-examination.

EVIDENCE OF OTHER OFFENSES. It is a general rule in

criminal action that evidence of other offenses than the one

charged is inadmissible, but an exception is quite uniformly
recognized where it is necessary to show the intent or guilty
knowledge of the accused.

ERROR to the district court for Douglas county JOHN W,
YEAGER, JUDGE. Affirmed.

C. E. Walsh, for plaintiff in error.

William H. Wright, Attorney General, and Paul P.
Chaney, contra.
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Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE and
CARTER, JJ., and RAPER, District Judge.

Goop, J.

Herschell H. Mason, plaintiff in error (herelnafter called
defendant), was convicted in the district court for Douglas
county of the offense of obtaining, by false pretenses, goods,
wares and merchandise with the intent to defraud, and
was sentenced to a term of five years in the state peniten-
tiary. He brings the record of his conviction to this court
for review.

The information charged that defendant represented him-
self to be Ralph F. Chambers, and that he had established
a regular and permanent grocery business at 1428 Military
avenue, in Omaha, Nebraska; that said representations
were false and fraudulent, and that by such representation
he obtained merchandise of the value of $70.

While many errors are assigned, only a few were argued.
Only those argued will be considered. “Errors assigned
but not argued will be considered as waived.” Sweet v.
State, 75 Neb. 263, 106 N. W, 31.

Complaint is made of alleged misconduct of the county
attorney in his opening statement to the jury. The only
record of statements made by the county attorney is con-
tained in the objections -of counsel for defendant and his
motion to declare a mistrial and discharge the jury. What-
ever statements were made by the county attorney, they
were not taken by the reporter and incorporated in the
record. The statements of counsel in his objections and
motion were not under oath, and, in overruling the motion,
the court, who had heard the remarks of counsel, may not
have deemed the statements of counsel for defendant as
fairly reflecting  the facts. It is a rule that error is never
presumed. To be available to the complaining party, error
must affirmatively appear. Where misconduct of counsel
is relied upon as ground for reversal, such misconduct
must be shown by the record and must be prejudicial to
the rights of the complaining party. Judgment in a crim-
inal action will not be reversed for error as to any matter
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of procedure, if this court, after an examination of the
entire cause, shall consider that no miscarriage of justice
has actually occurred. Comp. St. 1929, sec. 29-2308. This
statutory rule has been applied in Baker v. State, 109 Neb.
558, 191 N. W. 666, and Melcher v. State, 109 Neb. 865, 192
N. W. 502. The record does not disclose prejudicial error
with respect to misconduct of the county attorney.

Defendant was charged in the information under the
name of Herschell H. Mason, alias Ralph F. Chambers,
alias H. Macey, alias H. C. Mayson, alias C. W. Horn. When
the case was called for trial and before the introduction of
evidence, defendant moved the court to strike from the in-
formation the alias names of H. Macey, H. C. Mayson, and
C. W. Horn. The motion was denied. Defendant assigns
error. At the time this motion was presented, the court
could not know nor anticipate what the evidence would be
and, we think, properly overruled the motion. While the
record does disclose that the defendant used at least one
alias, that of Ralph F. Chambers, it does not disclose that
the other alias names were used by the defendant. If de-
fendant desired to have the other alias names stricken from
the information, the motion should have been presented
after the evidence was taken.

During the trial the witness Wilson, on cross-examina-
tion, was asked whether any effort had been made to collect
from Mr. Mason or Mr. Chambers. He answered: “We
didn’t ourselves, we turned it over to an association here in
town to proceed.” Defendant then offered in evidence an
authenticated copy of an affidavit for attachment which
had been filed in a Missouri court, on the theory that it
tended to contradict and discredit the witness. Objections
to the offer were sustained. The affidavit does not appear
to have been sworn to by Wilson, nor is it disclosed that he
had any knowledge or information concerning the affidavit
for attachment, or that an action had been commenced in
Missouri. The proffered evidence did not tend to impeach
or discredit the witness. The obJectlon to the exhibit was
properly sustained.
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Defendant complains that he was unduly restricted in
the cross-examination of the state’s witnesses. The defend-
ant in a eriminal action, as a rule, is allowed a fairly wide
latitude in cross-examining the state’s witnesses, but the
extent of such cross-examination is committed to the sound
discretion of the trial court. We have carefully examined
the entire record and find no abuse of such discretion. De-
fendant’s right of cross-examination does not appear to
have been unduly restricted.

Complaint is made of the introduction in evidence, on the
part of the state, of similar acts committed by the defend-
ant at practically the same time and place as that com-
plained of in the information.

In Davis v. State, 58 Neb. 465, 466, 78 N. W. 930, 931, it
was said: “The general rule is that evidence of the commis-
sion or attempt to commit a crime similar to the one charged
is inadmissible. * * * But an exception has been quite uni-
formly made in trials of some charges, of which is the one
in the case at bar, where it is necessary to show the intent
or guilty knowledge of the accused.” Other cases announc-
ing the same rule are: Kmnights v. State, 58 Neb. 225, 78 N.
W. 508; Burlingim v. State, 61 Neb, 276, 85 N. W. 76;
Goldsberry v. State, 66 Neb. 312, 92 N. W. 906; State v.
Sparks, 79 Neb. 504, 113 N. W. 154; State v. Routzahn, 81
Neb. 133, 115 N. W. 759; Cohoe v. State, 82 Neb. 744, 118
N. W. 1088; Evers v. State, 84 Neb. 708, 121 N. W. 1005;
Clark v. State, 102 Neb. 728, 169 N. W. 271; St. Clair v.
State, 103 Neb. 125, 169 N. W. 554 ; Neal v. State, 104 Neb.
56, 175 N. W. 669 ; Katleman v. State, 104 Neb. 62, 175 N.
W. 671; Welter v. State, 112 Neb. 22, 198 N. W. 171;
Taylor v. State, 114 Neb. 257, 207 N. W. 207; Swogger v.
State, 115 Neb. 621, 214 N, W. 70.

Defendant insists that the evidence was insufficient to
sustain the verdict, in that it was not sufficient to show
criminal intent, or that the representations related to a
past or present existing fact. The following is reflected by
the record:

Late in September, 1935, defendant opened a grocery
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store at 1428 Military avenue, in Omaha, under the name
of Chambers Grocery. He made statements to Dun & Brad-
street, reporting agency, in which he represented that his
name was Ralph F. Chambers and that he was establishing
a permanent grocery business. He soon got in touch with
the wholesale houses in Omaha and Council Bluffs, and be-
tween the 2d day of October and the 19th of the same
month, in 1935, he obtained goods, wares and merchandise,
for which he has not paid, as follows:
Nebraska & Iowa Wholesale

Grocery Company $ 78.51
Dold & Company 464.31
Cudahy Packing Company 129.13
Groneweg & Schoentgen Company 454.71
Armour & Company 214.82
J. Robinson Fruit Company 137.95
Omaha Flour Mills 79.88

It appears that defendant’s first orders from these houses
were for small amounts which he paid promptly, and that
he then gave increased orders, the heavier orders being
given from the middle to the 19th of October. On the night
of the 19th defendant closed his store, and. he and all of his
clerks, who had been obtained from Kansas City, Missouri,
left in the night. The stock of merchandise that was left
in the store was very greatly depleted. The receipts from
the business had mostly disappeared with the defendant.
It appears that defendant’s full and real name was Her-
schell H. Mason ; that he had previously operated a number
of grocery stores in and about Kansas City, and had been
adjudged a bankrupt; that he had adopted the name of
Chambers, because it would facilitate his obtaining credit.

From the entire record it clearly appears that defendant
opened his store with intent of obtaining goods, wares and
merchandise, converting them into money, and departing
with the proceeds; that he harbored the intent to cheat
and defraud at the time he purchased the merchandise;
that he knowingly gave a false name, in order to obtain
credit in purchasing the merchandise. We think the evi-
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dence fairly shows that defendant had no intention of es-
tablishing a permanent grocery business, but only to run
it long enough to obtain merchandise which he could con-
vert into money for his own use. He misrepresented his
name, with the design of obtaining credit, since he knew, as
the evidence shows, that if he disclosed his true name, the
fact that he had been adjudged a bankrupt would seriously
impair his opportunity to obtain credit. The representa-
tions were false and made with respect to an existing fact,
and the evidence of intent is established. The evidence is
ample to sustain the verdict.

Defendant further asserts that the name of Chambers
was not a fictitious name. It is true that he had rather
closely associated with him in the transaction a man by the
name of Ralph F. Chambers. However, the name that he
gave was not his own. It was false or fictitious, so far as
the defendant was concerned. The complaint in this respect
is without merit.

It is insisted that the sentence is excessive. In view of
the record, showing not only that merchandise was ob-
tained in this particular instance but in many others, as
above indicated,-in like manner, we are of the opinion that
the sentence is none too severe.

Prejudicial error is not disclosed.

AFFIRMED.

PETER VONBURG ET AL., APPELLEES, V., FARMERS TRRIGATION
DISTRICT ET AL., APPELLANTS.
270 N. W. 835
FILED JANUARY 5, 1937. No. 29916.

1. Appeal: LAw oF THE CASE. The rule that the law of the case
announced by this court on appeal will control the decision on
a subsequent appeal is applicable only if, on the subsequent
appeal, the issues and facts are substantjally the same.

2. Judgment: STARE DECISIS. The validity of the water-right con-
tracts in this action, except the provision for nonproration of
water, has been hitherto decided in Fenton v. T'ri-State Land
Co., 89 Neb. 479, 131 N. W. 1038. )
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10.

11.

12,

Contracts: LAW APPLICABLE. The law in existence at the time
a contract is made measures its legality, subject to any limita-
tions subsequently made under the police power of the state.
Waters: IRRIGATION. Under the irrigation act of 1889 (Laws
1889, ch. 68), a water right for purposes of irrigation need not
have been attached to any particular tract of land.
APPROPRIATION. The irrigation act of 1889
(Laws 1889, ch. 68) prescribed no method of making a claim
of appropriation of water, except the construction of the works,
in which to divert the water, and diverting it into such works.
The extent of the appropriation was measured by the appropri-
ation claimed, but within the limits of the capacity of the di-
version works.

Property rights in water for irri-
gation purposes consist not alone in the amount of, but also in
the prlorlty of, the appropriation.

CoNTRACTS. Under the facts disclosed by the
record and outlined in the opinion, the plaintiffs were the
owners of a vested right to the use of the waters provided for
in their contracts and were not required, in time of water
scarcity, to prorate the water with subsequent patrons of the
defendant corporation.

The water-right contracts possessed
by the plamtlf’fs could be attached and become appurtenant to
lands under the irrigation canal at any point within 40 miles
from the place of its diversion, as provided in such contracts.
Water RicHTS: TRANSFER. Where the
owner of two tracts of land possesses a water right for irri-
gation purposes appurtenant to one of such tracts, he may,
with the consent of the owner of the irrigation works, transfer
it to the other tract. The owner of such irrigation works will
be barred from asserting nonconsent to the transfer where it
knowingly permits water to be supplied for a period of more
than 10 years to the tract of land to which the transfer is made.
Judgment: WATER RIGHTS: STARE DECISIS. Where the validity
of a water-right contract for irrigation purposes has been ju-
dicially determined in an action, wherein the irrigation company
and the owner of the contract aré parties, and the validity of
such contract was in issue, such validity cannot, thereafter, be
properly questioned in a subsequent action between the owner
of such contract and the successor in interest of the irrigation
works.

Waters: IRRIGATION DISTRICTS. An irrigation district may make
reasonable rules and regulations with reference to the days on
Whlch it will deliver water to its contract patrons.

CoNTrACTS. The owner of a water-right con-
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tract for irrigation purposes is entitled to no more water for
irrigation purposes than one second-foct of water for each 70
acres of land to be irrigated and not exceeding three acre-feet
of water during each irrigation season.

APPEAL from the district court for Scotts Bluff county:
GEORGE W. IRWIN, JUDGE. Affirmed as modified.

Neighbors & Coulter, for appellants.
Morrow & Morrow, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

Goop, J.

This is an action for injunction. Plaintiffs had decree.
Defendants have appealed.

This is the second appearance of this cause in this court.
The trial court sustained a demurrer to plaintiffs’ petition.
Plaintiffs refusing to further plead, a judgment of dis-
missal was entered. Plaintiffs appealed, and the judgment
of the district court was reversed. The opinion of this
court appears at 128 Neb. 748, 260 N. W. 383. Thereafter
defendants filed answers, and issues were joined, with the
result above indicated.

It is the contention of plaintiffs that the law of the case
was settled on the former appeal and must rule the decision
in this second appeal. The rule is that the law of the case
is settled and is applicable where a second trial is had upon
the same issues, and the evidence is substantially the same
as on the first trial. To the extent that the material facts
developed on the second trial vary from the allegations of
the plaintiffs’ petition, the rule is inapplicable.

It may be observed at the outset that all of the plaintiffs
are not in an identical situation. Those plaintiffs whose
claims are distinct from the others will be separately treated
in this opinion.

In 1887 a number of farmers organized a corporation,
known as the Farmers Canal Company, for the purpose of
constructing a canal for irrigation and other useful pur-
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poses. They took the proper steps to appropriate water
from the North Platte river. They claimed an appropri-
ation for a sufficient quantity of water to fill a canal 40
feet wide on the bottom and 4 feet in depth. Between 1887
and 1890 the canal company constructed a canal about 10
miles in length. No corporate stock was issued. The work
_of constructing the canal was performed by the farmers
who organized the company, and each was entitled to stock
in the corporation equal in amount to the value of the
labor, material or money furnished by him. Some time in
the year 1890 the owners of the canal company were irri-
gating some of their lands with waters from the canal. In
the fall of 1890 the canal company entered into an arrange-
ment with one Wright and others, whereby the then owners
arranged to transfer to Wright and his associates the cor-
porate franchise and canal, but reserving to themselves the
exclusive, perpetual right to the use of a specified quantity
of water from the canal for irrigation purposes. Each of
the original owners of the canal, save one, which will be
hereinafter considered separately, was given a contract for
a specified quantity of water for irrigation purposes. The
plaintiffs herein are either the owners of such contracts or
successors in interest to such owners. The contracts in
question were executed as a part consideration for the
transfer of the rights of the then owners of the canal com-
pany to Wright and his associates. In truth and in fact,
the canal and franchise and right to the use of water were
only in part surrendered and turned over to Wright and
associates. The owners retained a perpetual easement in
the canal and the right to use of the quantity of water
called for in their contracts. That part which was reserved
to the original owners of the canal company, in fact, never
passed to Wright and associates.

The contracts between the canal company and each of
the former owners are identical except as to name and
amount of water. Each of the contracts, among other
things, contains these provisions:

“And for the better security of the second party (original
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owner) for the faithful fulfilment and performance of the
covenants and agreements upon the party of the first part,
its successors and assigns forever, hereinabove covenanted
and agreed by the said first party upon its part to be kept
and performed, the said first party does hereby waive all
right to prorate the water in said canal. And the said
second party, his heirs and assigns forever, shall be sup-
plied with water first in preference over any and all subse-
quent stockholders in the said canal. And it is further
specially agreed that this perpetual water right, as above
set forth, shall be forever free from any and all assess-
ments of taxes of any nature or for any purpose whatso-
ever.

“Said first” party agrees to deliver the water as above
set forth, at the headgates erected and provided by the
second party for a distance not to exceed forty miles along
said canal from the point where the first party diverts the
water, for the supply of said canal, from the North Platte
river, viz., at a point in section 10, township 23, range 58,
west of the 6th P. M. where the principal headgate is now
located and established.”

The validity of these contracts was involved in the case
of Fenton v. Tri-State Land Co., 89 Neb. 479, 131 N. W,
1038. The then owner of the canal, the Tri-State Land
Company, denied the right of the contract holders to re-
ceive water without paying therefor, and in the cited case
it was held that the contracts were valid and enforceable
with respect to the right to receive water, without making
any payment therefor. The court did not pass upon the
question of whether the provision for nonproration of
water was enforceable, since up to that time no question
had been raised as to the insufficiency of the water to
supply the needs of all patrons of the Tri-State Land Com-
pany, the then owner of the canal. Thereafter water was
furnished to the contract holders as before until the year
1934, when there was a water scarcity and an insufficient
amount to supply the needs of all of the patrons of the de-
fendant corporation. It may be noted that the corporate
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defendant has acquired the right to obtain storage water
which is also carried in its canal, but plaintiffs assert no
right to any part of the storage water, but only to the
amount of water for which their contracts call, provided
that the natural flow of the water in the canal at its head-
gate is sufficient to supply them that quantity.

In the former appeal it was held that, under the facts
pleaded in the petition, the plaintiffs had acquired a vested
right to the quantity of water for which their contracts call.
The facts developed in a subsequent trial are somewhat at
variance with the allegations of the petition and require
us to reexamine the question as to whether the plaintiffs
have obtained a vested right to the waters called for by
their contracts.

From the present record it appears that the water had
not been actually applied and used by the plaintiffs for ir-
rigation purposes in a number of instances at the time the
contracts were made, and that the water rights were not
attached to any particular lands. The question then arises
whether the water right, not attached to any particular
land, was a property right vested in the plaintiffs. The
applicable law in existence at the time a contract is written
becomes a part thereof, and the validity of a contract must,
therefore, be determined by the law in existence at the
time of its making.

It is a rule quite generally recognized that the validity
of a contract depends upon the state of the law at the time
it was made. 13 C. J. 261. This principle was recognized
and applied in determining the validity of the contracts in
question in the case of Fenton v. Tri-State Land Co., supra.
In that case it was said (p. 486): “At the time that the
Farmers Canal Company was incorporated, there was no
statute in this state providing for the appropriation of
water from the public streams of the state. * * * In 1889 a
complete act (Laws 1889, ch. 68) evidently intended to
cover the whole subject of irrigation was passed. The
transfer of ownership of the Farmers Canal Company
from the incorporators to Wright and his associates was
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made after the passage of the latter act, and the legality
of the contracts must be measured by the law as it then
stood, subject of course to any limitations subsequently
made under the police power of the state.” The rule was
recognized and applied in Boise City Irrigation & Land Co.
v. Turner, 176 Fed. 373.

At the time these contracts were entered into, the irriga-
tion act of 1889 (Laws 1889, ch. 68) was then in force, and
the validity of the contracts in question must be determined
under that law.

Section 1, ch. 68, Laws 1889, reads as follows: “The
right of the use of running water, flowing in a river or
stream or down a canyon, or ravine, may be acquired by
appropriation by any person or persons, company or cor-
poration organized under the laws of the state of Nebras-
ka.” By section 8 of that act provision is made for the giv-
ing of notice of the intended appropriation. Section 9 pro-
vides that within 60 days after notice has been posted the
claimant must commence construction of the works in which
it is intended to divert the water. Section 10 reads: “By
completion is meant conducting the water to the place of
intended use.” Section 11 reads: “By compliance with the
above rules, the claimant’s right to the use of water relates
back to the time the notice was posted.” Section 13 of the
act provides: “All ditches, canals and other works hereto-
fore made, constructed or provided by means of which the
waters of any stream have been diverted and applied to any
beneficial use must be taken to have secured the right to
the waters claimed to the extent of the quantity which said
works are capable of conducting and not exceeding the
quantity claimed without regard to, or compliance with the
requirements of this- chapter.”

In Wiel, Water Rights (3d ed.) p. 428, it is said: “His-
torically, an appropriation was simply the taking possession
of the stream (a ‘possessory right’ on the public domain),
so that diversion was the last step to such possession, and
the last step in completing the appropriation. Consequent-
ly the California Civil Code says: ‘By completion is meant
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conducting the waters to the place of intended use,’” ignor-
ing actual application as an element of completion of the
right. * * * It (appropriation) consisted in possession of
the flow of the stream; diversion constituted the appropri-
ation because it constituted possession, whence the rule pro-
tecting appropriators ‘by actual diversion’ and likewise the
enforcement ‘of the doctrine of relation upon completion
of construction work and diversion; capacity of ditch, as
the amount in possession, measured the right; the right,
as one to possession of the stream, was independent of
place or mode of use; nonuse did not cause loss of right
without voluntary abandonment of possession; * * * Bene-
ficial use was represented in the acquisition of the right
by the requisite of bona fide intention, already set forth.
The actual accomplishment of this intention was necessary,
* % * the right being complete on diversion, that complet-
ing the formalities equivalent to taking possession of the
stream.”

The doctrine above announced was applied in the case
of Kearney Water & Electric Powers Co. v. Alfalfa Irriga-
tion District, 97 Neb. 139, 149 N. W. 363. In the course of
the opinion in that case this court said (p. 143):

“Under these provisions of the act of 1889 one who has
before that time ‘claimed the right to water,” and had ‘con-
structed works in which to divert it,” and had diverted and
applied it to some useful purpose, was given the right of
an appropriator. The act provided no other means of de-
termining and fixing the extent and limitations of those
rights. The policy of the act was to encourage the con-
struction of works in which to divert water for irrigation
and power purposes. The capacity of the works constructed
would afford evidence of the amount of the appropriation.

“As the statute prior to the act of 1889 prescribed no
method of making a claim of appropriation except the
construction of the ‘works in which to divert’ the water
and diverting it or applying it to some beneficial use, the
appropriator was not required to do more until his right
was challenged. If he then claimed the amount which the
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works which he had constructed were capable of diverting
to a beneficial use, and which he had diverted or so applied,
his appropriation of that amount of water was complete.”

On page 145 of the opinion it was further said: “This
appropriation having been made under the law which per-
mitted appropriations without actually applying it in any
specified time, and this proceeding having been begun with-
in a few months after the act of 1911 took effect, the plain-
tiff should be regarded as having appropriated water, with-
in the limits of the capacity of its works, for lands under
its ditch to which the water can be applied and was applied
within a reasonable time.” The same principle was applied
in the case of Enterprise Irrigation District v. Tri-State
Land Co., 92 Neb. 121, 138 N. W. 171, and reaffirmed in the
case of Kilpatrick Bros. Co. v. Frenchman Valley Irrigation
Distriet, 101 Neb. 155, 162 N. W. 422,

The evidence supports the finding of the trial court that
the amount of water diverted from the river by the Farm-
ers Canal Company was more ‘than sufficient to supply the
quantity of water provided in the contracts executed be-
tween the canal company and its original stockholders.

We therefore conclude that the original stockholders had
a property right vested in them to the extent of the water
claimed in their several contracts and such property right
might be sold and disposed of as any other property under
the law as it then existed.

In Nichols v. McIntosh, 19 Colo. 22, 34 Pac. 278, it was
said (p. 27) : “Property rights in water consist not alone
in the amount of the appropriation, but, also, in the priority
of the appropriation. It often happens that the chief value
of an appropriation consists in its priority over other ap-
propriations from the same natural stream. Hence, to de-
prive a person of his priority is to deprive him of a most
valuable property right.” It necessarily follows that the
owner of a priority right to the use of water is the owner
of property and he cannot be deprived thereof without due
process of law. Expressions may be found in some of our
former decisions that the patrons of an irrigation canal,
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and not the canal company which constructed the canal,
are the real owners of the appropriation. While that point
was not actually involved in any of the cases in which the
expressions were used, we think the preference clause in
these contracts is binding, in any event. The evidence
clearly shows that the parties to whom these contracts were
issued were all of the stockholders in the company and the
only consumers of the water in the canal prior to the is-
suance of the contracts.

Defendants contend that the Farmers Canal Company
did not have power to make a valid agreement, giving one
landowner a preference in the use of water over another
for a water right under the same appropriation. We think
that this may be admitted. In this instance, the water right
which the plaintiffs have in this case was reserved to them
and never passed to the defendant corporation.

Defendants contend that, in any event, there is a distinc-
tion between the rights of landowners, whose land may be
irrigated from the first 10 miles of the canal, and the rights
of those whose lands may be irrigated under the extended
portion of the canal. We are unable to perceive any distine-
tion in this respect. Since plaintiffs, by their contracts and
reserves, acquired a vested property right, as we have al-
ready seen, it was superior to the rights of any subsequent
patrons of the canal company or its successor in interest.

The lands of plaintiffs Logan and Ledingham lie about
20 miles below the headgate or place of diversion of the
water from the Platte river. Defendants contend that,
since the lands lie below the constructed portion of the
canal, as it existed at the time the contracts were entered
into, and their lands were not then irrigated and could not
be irrigated from the canal as it then existed, they could
not have had a vested right on account of the beneficial ap-
plication of water to their lands when the contracts were
originally issued in 1891. We think the contention is with-
out merit. The contracts provided for the application of
water within a distance of 40 miles from the headgate. As
we have already seen, each of the contract holders had a
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property right to the quantity of water specified in his con-
tract, to be applied to land within a distance of 40 miles
from the headgate, and when the ditch was constructed to
that point and the water conducted thence, it related back
to the time of the original appropriation. We think the
contracts of plaintiffs Logan and Ledingham are valid and
enforceable. .

Defendants contend that plaintiff Gibson possesses no
water-right contract. The contract claimed by Gibson is
under a conveyance from one Minner. It seems to be con-
ceded that Minner was the owner, at one time, of one of the
water-right contracts, and in the case of Fenton v. Tri-State
Land Co., supra, it was determined that the contract owned
by Minner was attached to and made appurtenant to the
southeast quarter of section 9, township 23 north, range 57
west of the 6th P. M.; that Minner was the owner of that
land and also the owner of the south half of the northeast
quarter in section 21, township 23 north, range 57 west of
the 6th P. M.; that while Minner was the owner of both
tracts of land, in 1912, he ceased using the water on his
land in section 9, and thereafter used it on his land in sec-
tion 21, and continued such use until he sold the land to
Gibson in 1917. Gibson has since used the water upon his
land from 1917 to 1934. The evidence discloses that the
defendant corporation had knowledge of the fact that Gib-
son was using the water upon his land in section 21, and
that it never made any objection thereto except to raise the
question of whether he, with the other contract owners,
should be required to prorate the water in the canal with
other patrons of the defendant corporation.

Defendants contend that, since the water was once at-
tached and became appurtenant to the land in section 9, it
could not thereafter be severed and transferred to other
land, at least without the consent of the owners of the
tracts to which it was attached, the owner of the tract to
which it was attempted to be transferred, and without the
consent of the defendant corporation. Minner was the
owner of the tract to which the land had been attached and
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the owner of the tract to which he had transferred the use
of the water. The long-time use of that water, from 1912
to 1934, without question from the corporate defendant,
is sufficient to indicate that the corporate defendant ac-
quiesced in and consented to the transfer.

Defendants are barred by the statute of limitations from
now asserting nonconsent of the corporate defendant to the
transfer of the water right to the land now owned by
Gibson.

Defendants challenge the right of the plaintiff Kearney
to the validity of the water contract claimed by him, be-
cause it was not issued until 1908, after the original Farm-
ers Canal Company had parted with its title. We think that
is immaterial under the circumstances. The question of
the validity of Kearney's contract was involved in the case
of Fenton v. Tri-State Land Co., supra, and was there ad-
judicated to be valid, except as to the same question, in-
volved in all of the contracts, as to whether he was required
to prorate with subsequent patrons of the owners of the
canal.

The trial court, with respect to Kearney’s right, entered
this finding: “That the water right now owned by the plain-
tiff Charles M. Kearney was not actually issued until 1903,
which was after the Farmers Canal Company had lost title
to said canal. The court finds, however, that said water-
right contract was issued in accordance with an understand-
ing made at the time the other water-right contracts were
issued and that validity of said contract was in issue in the
Fenton case herein referred to and it was therein decreed
that said water-right contract was valid and binding on
the predecessor of the defendant Farmers Irrigation Dis-
trict, the Tri-State Land Company, and the validity thereof
cannot therefore be questioned in this action.”

We think the record fully sustains this finding. It fol-
lows that the contract of plaintiff Kearney is in the same
class with that of the other plaintiffs, so far as this action
is concerned.

It is argued by defendants that plaintiffs, in any event,
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should be limited to three acre-feet per acre during each
irrigation season. We are inclined to agree with this propo-
sition. While plaintiffs have a vested right to a certain
quantity of water, they are not entitled to use more water
than can be beneficially used upon their lands. It is within
the police power of the state to prevent wasteful use of
water. The legislature has provided that one second-foot
for each 70 acres shall be the maximum rate of diversion,
and that three acre-feet per acre during each irrigation
season shall be the maximum quantity. We are of the
opinion that the right of plaintiffs should be thus limited.
Anything in excess of that would be a wasteful use of the
water.

In Fenton v. Tri-State Land Co., supra, it was held that
the defendant was entitled to make reasonable rules and
regulations in the maintenance of its irrigation system.
Conserving all water for beneficial use is a part of the pub-
lic policy of the state, and we think that the defendant cor-
poration is entitled to make reasonable rules and regulations
with reference to the days on which water shall be furnished
to each of the plaintiffs.

The trial court made elaborate findings of fact and sepa-
rate conclusions of law. Each of the findings of fact appears
to be sustained by the record, and the conclusions of law
are likewise approved except in one respect, wherein the
court held that each of the plaintiffs was entitled to the
quantity of water called for in his contract, or a sufficient
amount to irrigate his lands, without being compelled to
prorate with other patrons of the distriet.

That part of the trial court’s second conclusion of law,
which awards to plaintiffs the amount of water for which
their water-right contracts call, “or a sufficient amount to
properly irrigate the lands to which it is applied,” should
be limited to a maximum rate of flow, not exceeding one
second-foot for each 70 acres of land and not exceeding a
total of three acre-feet during each irrigation season. The
decree of the district court, with this shght modification,
is affirmed.

AFF'IRMED AS MODIFIED.
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LESTER DAVIS, APPELLEE, V. LAWRENCE BIXBY, APPELLANT.
270 N. W. 834

FiLED JANUARY 5, 1937. No. 29737.

Trial. The credibility of witnesses and the weight to be given their
testimony are questions for the jury.

APPEAL from the district court for Sheridan county:
EARL L. MEYER, JUDGE. Affirmed.

Robert O. Reddish, for appellant.
S. L. O’Brien, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE and
CARTER, JJ., and RAPER, District Judge.

Day, J.

This is'an appeal from a judgment entered upon a verdict
of a jury in an action to recover a commission for the pur-
chase of cattle for the defendant.

The plaintiff alleges that he had an oral contract with
the defendant by which he was employed to purchase 406
head of cattle, for which service he was to be paid one dol-
lar per head. It is further alleged that in pursuance of the
agreement the plaintiff negotiated the purchase of the
cattle, for which he has received $206 and for which there
is due the sum of $200. The defendant’s answer was a
general denial.

The appellant makes five formal assignments of error
which, on account of the nature of the pleadings, may be
summarized and stated as the evidence does not support the
verdict of the jury. The plaintiff alleged the contract and
the purchase of cattle thereunder, together with payment
of a part of the contract price. The defendant filed a gen-
eral denial. This squarely raised an issue of fact which
was submitted to the jury under proper instructions. There
are no exceptions to the instructions given by the court to
the jury. The motion for new trial is not predicated upon
an allegation that the instructions were erroneous. A criti-
cal examination of the record reveals that the evidence as
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to the existence of the contract to pay the plaintiff a com-
mission for the purchase of the cattle was in dispute. The
evidence is amply sufficient to support a finding by the
jury that the plaintiff negotiated the purchase of the cattle
under a contract with the defendant; that the cattle were
transferred to a party designated by the defendant; that,
by agreement with the defendant, the plaintiff was paid a
part of the commission by the seller of the cattle; and that
there is $200 due under the contract which has not been
paid.

As is usual in cases where the parties are operating under
an oral contract, there is conflicting evidence as to the ma-
terial facts of the transaction. But this conflict of evidence
is, of course, for the jury to resolve and determine. It is a
well-established general rule of law often announced by
this court that the credibility of witnesses and the weight
to be given their testimony are questions for the jury.

The argument of the appellant that the plaintiff cannot
recover because part of the commission was paid by the
seller for that one cannot recover from both parties unless
it is agreed and understood by all parties to the transaction
has not been overlooked. Neither the pleadings nor the
evidence raises this issue. There is no error disclosed by
the record. '

AFFIRMED.

R1GGs OPTICAL COMPANY, CONSOLIDATED, APPELLEE, V. EARL
F. RIGGS, APPELLANT.
270 N. W. 667

FILED JANUARY 5, 1937. No. 29797,

1. Trade-Names. One who acquires a trade-name in a particular
locality is entitled to protection from unfair competition by a
competitor using a name of such similar import as will probably
deceive the public. .

EQUITABLE RELIEF. One is entitled to equitable relief

if the use of the trade-name is such as is calculated to deceive

the public and does mislead them.























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































