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IN MEMORIAM
JAMES RENWICK DEAN

At the session of the Supreme Court of the State of
Nebraska, June 1, 1936, there being present Honorable
Charles A. Goss, Chief Justice, Honorable William B. Rose,
- Honorable Edward E. Good, Honorable George A. Eberly,
Honorable L. B. Day, Honorable Bayard H. Paine, and
Honorable Edward F. Carter, Associate Justices, and Hon-
orable Lewis H. Blackledge and Honorable Harry D.
Landis, District Judges, the following proceedings were
had:

May it Please the Court:

Your Committee on Memorial to James Renwick Dean
ask leave to submit the following memorial and tribute:

James Renwick Dean, a member of this court for many
years, died at his home in Broken Bow, Nebraska, on the
5th day of January, 1936. During his lifetime, he made
many and valuable contributions to the advancement of the
profession of law, to the progress of the judiciary, to the
enrichment of the science of jurisprudence, and to the
promotion of the welfare of his state. It is therefore fitting
that, here in this magnificent building erected by the state
he loved so well, we as fellow members of his profession
should submit to you, his former colleagues on the bench,
a tribute to appear permanently in the books of that science
which he so faithfully served.

He was born in St. Louis, Missouri, September 15, 1862,
the son of Henry and Ellen Margaret Dean. He was edu-
cated in the public schools at Decorah, Iowa, and at the
University of Michigan, from which latter institution he
received the degree of Bachelor of Laws in 1885. In the
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viii IN MEMORIAM [131 NEB.

same year, he was admitted to the bar of the State of
Illinois and practiced law in the City of Chicago until
1889, when he moved to Broken Bow, Nebraska, and there
took up his residence and the practice of law in this state.
He established such a splendid record as a lawyer and
upright citizen that, in the year 1909, when the Supreme
Court of Nebraska was by constitutional amendment en-
larged from three to seven members, Governor Shel-
don selected and appointed him as one of the four ad-
ditional members of this court to serve until the succeed-
ing general election. In the year 1916, he was elected by
the people of the state at large for a full six-year term as
a member of this court, and was reelected in the year 1922
and again in the year 1928 from the Sixth Supreme Court
Judicial District. After a service of eighteen consecutive
years on this bench, he was forced to retire because of
illness. His last term expired just a year prior to his death.
He was married at Broken Bow, Nebraska, on January 14,
1892, to Jennie E. Sutton, and to this marriage two children
were born, Paul and Dorothy. His wife and children sur-
vive him.

As a lawyer, James R. Dean made an impression on his
day and generation. He possessed strong qualities of mind
and body which induced him to labor for things that were
useful, exalted and right. To him professional success was
not the sole test to be applied in determining the position
or standing of a lawyer. With special talents one may de-
vote them to acquiring wealth, or to a struggle for fame,
or for pleasure, yet Judge Dean believed that the real test
of the character and standing of a lawyer is to be judged
not by what he has secured for himself but to what extent
he has employed his ability and talents in elevating the
ideals and standards of law and justice.

His goal was ever even-handed justice between man and
man. His lode-star was the ascertainment of what was
right. His opinions were clear, terse and readable, and
disclosed extreme painstaking care and industry in their
preparation. He weighed deliberately and dispassionately,
decided impartially and justly. More could not be asked
of any judge.
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To the bar of Nebraska, Judge Dean bore a near and
close relationship that brought out his fine social qualities,
his strong and splendid nature, and the loyalty he extended
to those that came within his circle. He was a man of
impressive stature and handsome appearance with a sug-
gestion of power, courage and good nature. In character
he was upright and true. He was kind and sympathetic
in nature, charitable in thought and expression, and pos-
sessed a straightforward and gentle manner. To friends,
associates and members of the legal profession, as well as
all others he came to know, he was sociable, sincere, un-
selfish and loyal. He accomplished much during his life
in an unassuming and unostentatious way. The whole
pattern of his life was that of a simple, direct and honest
man.

Judge Dean will be remembered in this state for his
sterling character as a man and his splendid record as a
lawyer and as a member of this court for many years. He
gave the best that was in him to the work of this court and
the spirit of the man is found in his opinions. It is only
necessary to read them to understand that an exalted and
rugged sense of duty controlled him in all his official acts.

Resolved, that this tribute to Judge Dean’s character as
a man and to his ability as a lawyer and as a judge be
spread upon the records of this court, and that a copy be
sent to members of his family.

Respectfully submitted,
WALTER D. JAMES
JESSE L. RooT
THOMAS S. ALLEN
NEIL. H. MAPES
N. P. McDONALD
Committee
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Honorable Walter D. James.
If it Please Your Honors:

I would like to supplement the foregoing memorial by
a few personal observations.

Words are wholly inadequate to express the feeling that
I possessed with respect to Judge Dean. His kind and
sympathetic interest, his counsel and guidance, his personal
friendship and understanding, have meant much to me.
His passing marked a deep personal loss.

In the fall of 1918, the post of secretary to Judge Dean
became vacant, and it was my good fortune to be selected
by him to fill the post. I was then attending the Law
College of the University of Nebraska. I served as his
secretary for a year and a half during the nine months
of my senior year in the Law College, and for nine months
succeeding my graduation. During that time I came to
know and appreciate the real man that he was.

He was human. He loved to stop and visit with people
and ascertain their point of view. No matter what their
station in life was, high or low, bank president or elevator
boy, he was always glad to exchange greetings and swap
stories. The welfare of his fellow men was a matter of
genuine interest to him.

He was generous. Many were the persons that he helped
and many were the charities that he contributed to, of
which no one except those closely associated with him knew
anything about. He did not advertise his benefactions but
received quiet enjoyment from the mere fact of helping
others.

He was kind. This characteristic was perhaps more
noticeable than others, and was reflected in the opinions
that he wrote; he tempered the written letter of the law
with a kind and sympathetic interpretation that revealed
the big heart that he possessed.

He was just. He respected the oath that he took as a
judge and lived up to it. One incident happened while I
was his secretaryr that I will never forget. It was during
the celebrated Cole and Grammer litigation. One Friday
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afternoon he came up from the consultation room and the
lines in his face seemed deeper and heavier. At that time
the new Capitol building had not been built and his office
was in the west wing of the old Capitol. His desk was
immediately in front of a large window facing west. Seat-
ing himself at the desk he said: “We adopted the opinion
in the Grammer case today.” The sun shone from the
west on his white hair as he wheeled around in his chair
and looked out the window. After remaining silent for a
time he said: “I dislike to see the imposition of the death
penalty on any person. I would like to see capital punish-
ment abolished altogether. But the law provides for its
imposition in a proper case and it is my duty to follow the
law as it is.” :

In the deliberations of our committee, 1 think a true
appraisal of Judge Dean was aptly expressed in one sen-
tence by Judge Root, a former colleague of his upon the
bench. Judge Root stated, and the sentence is contained in
the report of our committee: ‘“The whole pattern of his
life was that of a simple, direct and honest man.”

Of the seven men that graced this bench while I was in
his office, six have now had memorials presented to this
court. Judge Sedgwick died at Christmas time of that
year. Judge Cornish passed away the following spring.
At intervals in the following years Judge Aldrich, Judge
Letton and Chief Justice Morrissey passed on. Judge Dean
was next of the last to go. Only His Honor, Judge Rose,
sitting on this bench today, now remains to carry on.
That was a great court, and not the least among them was
Judge Dean.

In closing may I express this sentiment: He lived a good
life; he left his impression on the world; and his memory
will not soon be forgotten.
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Judge Jesse L. Root.
May it Please the Court:

Permit me, please, to add my tribute to the memory of
Judge Dean.

Permit me also to paraphrase Shakespeare: The good
that Judge Dean did lives after him; there was no evil to
inter with his bones; and more important is the fact that
he was a soldier of the Cross, a sturdy, Christian gentle-
man. And so it is, that thousands of his friends believe, at
rest, he sleeps in peace beneath “that green tent whose cur-
tain never outward swings.”

Honorable Thomas S. Allen.
May it Please the Court:

It requires an effort to realize that within this chamber
the familiar face and form of Judge Dean can no longer
be seen. It seems but yesterday that he was here, a living
and intense personality. My acquaintance with him goes
back for more than a third of a century, to the time when
he was beginning the practice of law at Broken Bow.
Always during the intervening years he was my friend.
He had all the struggles of a young lawyer incident to build-
ing up a professional position, the maintenance of business
connections, interest in community enterprises, in all of
which he met many men of many kinds and retained their
friendship, which perhaps explains much of his ability to
succeed and to serve. Judge Dean had a sense of the per-
sonal worth of the individual. We all talk about democracy
and the worth of personality. Judge Dean went far towards
realizing it. To him the legal profession was not just a
means of making a living; it was an opportunity for the
right adjustment of human affairs. To him politics was not
a clash of partisanship. It was a way to promote the best
living for all the people.

When Judge Dean first came to the bench, then an un-
known lawyer from a western county, some one who knew
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him and knew his ability said: “He may not know the law
as older men, but he knows life.” His service here soon
convinced us all that he not only knew life, but he knew
the law as well. His opinions scattered through the Ne-
braska Reports are sound and logical and will stand the
test of time. Nothing was slurred over, nothing was guessed
at, and what is of a great deal more importance, he put his
own personality and the milk of human kindness into all
of his opinions. His mind was broad and comprehensive
and always responsive to facts and argument. By reading
and studying his opinions, it is easy to see that he hated
injustice and loved fairness. The wronged and oppressed
always had in him a defender.

Judge Dean believed that there is still a place and a
recognition for the man of ability and honesty who comes
willing to serve in the legal profession. As a judge he dis-
played all the virtues and none of the vices sometimes
found in public servants. He was patient, courteous, at-
tentive and human. He did not let passion sway him or
prejudice influence him. I think his outstanding character-
istic was that he did not care to be known for his sagacity,
but rather to be respected for his sincerity, honesty and
impartiality. That he succeeded well, all just men must
admit. Whether we view him as a citizen, lawyer or judge,
he was always the same—strong, capable and warm in his
friendships, a good citizen, a good judge, a man of the
highest character.

Honorable Neil H. Mapes.

Judge Dean was a friend of all good. Courageous in
principle, but never permitting his courage to carry him
beyond the limitations of the law. His sympathies were
with justice in all things. At times the letter of the law
irked him, but he did his duty as he saw it; no judge can
do more.
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Charles A. Goss, Chief Justice.

Many years ago, I remember translating from the Latin
of an old philosopher this sentiment: “Count no man happy
until he dies well.” As I understand the context, the theory
of that ancient was that no man could be rightly appraised
until he had passed away with no blemish on his character.

Measured by this standard, Judge Dean died well. The
memorial and other tributes today by those who knew him
will attest to this. The proceedings are ordered spread
upon the journal and printed in the next Nebraska Report.
They will thus be made a part of the permanent records of
the court.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1936 "

ALBERT O. ELVIDGE ET AL., APPELLEES, V. IRVIN S. BRANT,
APPELLANT.

FiLep MAy 12, 1936. No. 29680.

1. Pleading: CONSTRUCTION. “Where an objection that a petition
does not state a cause of action is not interposed until after
the commencement of the trial of a case, the pleading will be
liberally construed, and, if possible, sustained.” Welch w.
Adams, 87 Neb. 681, 127 N. W, 1064.

2. Evidence. “Where there is integration (formal written agree-
ment) of part of the terms of a contract, prior written agree-
ments and contemporaneous oral agreements are operative to
vary these terms only to the same extent as if the whole con-
tract had been integrated.” Restatement, Contracts, sec. 239.

“(1) An oral agreement is not superseded or in-

validated by a subsequent or contemporaneous integration, nor

a written agreement by a subsequent integration relating to

the same subject-matter, if the agreement is not inconsistent

with the integrated contract, and

“(a) is made for separate consideration, or

“(b) is such an agreement as might naturally be made as a
separate agreement by parties situated as were the parties to
the written contract.

“(2) Where no consideration is stated in an integration,.
facts showing that there was consideration and the nature
of it, even if it was a promise, or any other facts that are
sufficient to make a promise enforceable, are admissible in
evidence and are operative.” Restatement, Contracts, sec. 240.

)
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“When the terms of an agreement have been in-
tended in a different sense by the parties to it, that sense is to
prevail against either party in which he had reason to suppose
the other understood it.” Comp. St. 1929, sec. 20-1217.

5. Judgment: VACATION. “After the final adjournment of the
term of court at which a judgment has been rendered, the
court has no authority or power to vacate the judgment except
for the reasons stated and within the time limited in chapter
20, art. 20, Comp. St. 1929.” Lyman v. Dunn, 125 Neb. 770,
252 N. W, 1917.

‘6. Vendor and Purchaser. “In the absence of specific provision
to the contrary, the vendor must convey a title which is free
from encumbrances.” 66 C. J. 903.

7. Contracts: BREACH: DAMAGES. “The measure of damages in
the case of a breach of contract is the amount which will
compensate the injured person for the loss which a fulfilment
of the contract would have prevented or the breach of it has
entailed.” 17 C. J. 847.

APPEAL from the district court for Madison county:
CHARLES H. STEWART, JUDGE. Affirmed.

Kelsey & Kelsey, for appellant.
Deutsch & Young, contra.

Heard before Goss, C. J., ROSE, Goop, DAY, PAINE and
CARTER, JJ., and YEAGER, District Judge.

Goss, C. J.

Defendant appeals from a judgment against him for
$6,000 following the verdict of a jury.

The petition alleges that in May, 1933, Golden Star
Creamery, Inc., was engaged in the manufacture and
distribution of butter and other dairy products at Nor-
folk, plaintiffs were employees in charge of its operation,
and defendant was a wholesaler of butter and other food
products at Reading, Pennsylvania; that the creamery
company was the owner of certain described real estate in
Norfolk, with its plant mortgaged as real estate and its
equipment by a collateral chattel mortgage to Lincoln
Safe Deposit Company, as trustee for bondholders, in the
sum of $30,000; that during September, 1933, with the
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aid of plaintiffs, defendant negotiated the purchase of
the mortgage and bonds for $20,000, and in November,
1933, they were delivered to him for that sum, and
defendant became the owner by deeds and bills of sale
of all the creamery property in consideration of his
agreement to forbear any right to a deficiency judgment
against Golden Star Creamery, Inc., or to enforce any
rights against its directors and stockholders; that defend-
ant went into possession of the creamery property about
January 1, 1934, subsequently foreclosed and received
sheriff’s deed and bill of sale on or about July 19, 1934,
and is now the owner in fee simple of all of said property.

The petition further alleges that on or about December
15, 1933, defendant orally agreed with plaintiffs to perfect
a corporate organization in the event of the acquisition
of the creamery property and to sell and convey the
property to the corporation in consideration of the issuance
of capital stock to him, and, in consideration of $3,000
then paid by plaintiffs and, in the further consideration
of their assistance, to issue to them 20 per cent. of the
capital stock thereof; that defendant further orally
agreed to furnish to the corporation any money neces-
sary for working capital, to be repaid from the earnings
of the corporation, and as a memorandum of the oral
agreement defendant prepared an instrument in writing,
which was executed by plaintiffs and defendant, a copy
of which is attached as an exhibit; that defendant knew
and supposed that plaintiffs understood the written agree-
ment to embrace only the terms of the oral agreement
and plaintiffs did so understand it; that about January 1,
1934, defendant, having possession and ownership of the
property described as of the Golden Star Creamery, Inc.,
commenced the operation of the plant; that plaintiffs had
previously been employed by him to manage and operate
the same, and that they in all respects performed the
oral agreement and offered to assist in any way in
perfecting the corporate organization, but, notwithstand-
ing, defendant wholly failed, and on or about October
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13, 1934, expressly refused, to perfect the corporate or-
ganization and in any manner to perform the oral
agreement; that the plaintiffs had then fully performed
all of the oral agreement on their part to be performed;
that by reason of the breach of the contract plaintiffs
have been damaged to the extent of one-fifth of the value
of the corporate stock of such corporation, holding title
to the property described with available working capital,
and they pray judgment for $10,000 with interest.

The agreement is as follows:

“This agreement made this 16th day of December,
1933, by and between Irvin S. Brant of Reading, Penn-
sylvania, first party, and A. O. Elvidge and George J.
Savage, second parties, witnesseth:

“Whereas, first party is endeavoring to purchase the
buildings, equipment, ete., of Golden Star Creamery, Inc.,
and if he does so purchase, he proposes to organize a
corporation to conduct and carry on a creamery business
in Norfolk, Nebraska; and second parties desire to pur-
chase stock in said creamery company and are willing at
this time to pay to first party the amount of such pur-
chase price, stock to be delivered when said new organi-
zation is completed, and it is desired to state the terms
of the agreement. ‘

“Now therefore, in consideration of the premises and
each party for a valuable consideration received by him, it is
agreed as follows:

“l. There is paid by second parties to first party at
this time, the sum of $3,000, which is in payment for the
stock hereinafter described, if any and when same is
issued. :

“2.  First party, if and when he acquires the said
property of said Golden Star Creamery will form a cor-
poration with a paid-up capital of three hundred (300)
shares of the stated par value of $10 per share, and
upon the forming of said -corporation, second: parties
assisting in the formation thereof as subscribers to stock,
sixty (60) shares of said stock will be delivered to second
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parties; or in the event that the number of shares- in
said corporation should be changed, then second parties
are to have one-fifth of the total number of shares of
paid-up stock of said corporation, and first party agrees
that said corporation shall issue said stock to second
parties, or that the same shall be transferred to them.

“3. Second parties agree that the $3,000 now paid to
first party is in payment for said shares of stock so to be
purchased by them from first party, and agree to accept
said shares of stock as the full consideration for said
$3,000. '

“It is mutually understood by all of the parties to this
contract that they each and every (one) understand the
situation, that there are no representations of any kind
or nature of said stock made by any of them, and that
each and every party to this transaction enters into the
same on his own knowledge and not on any represen-
tation or statement made by any of the other parties to
this transaction.

“This agreement shall be binding upon partles hereto,
their heirs, representatives and assigns.

“Made, executed and delivered in duplicate . the day
and year first above written. '

“Witness: Charles H. Kelsey. (Signed) Irvin S. Brant

“First Party.
“A. 0. Elvidge
“G. J. Savage
“Second Parties.”

The answer alleges that, in addition to the principal
mortgage and bond lien, the Golden Star Creamery
property had a large amount of taxes unpaid and there
were other liens and encumbrances; alleges that he pur-
chased the notes, bonds and mortgages representing $30,-
000 of indebtedness and went into possession of the
property as mortgagee on December 16, 1933, commenced
an action to foreclose, has received a deed and bill of
sale of the property, but a motion to set aside the sale
was filed and has never been disposed of ; denies each and
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every other allegation of the petition; defendant further
pleads a ‘““tentative plan” that, if and when he secured
title to the property, he would cause to be organized a
corporation and would either lease the property under
terms by which he would receive 6 per cent. interest on
the total amount of indebtedness which he had purchased,
or he would convey the property and take back a mortgage
for the total amount due on the debts and all expenses,
the new corporation to contract with defendant to apply
all profits to pay the principal and interest; that plain-
tiffs paid to defendant $3,000 to secure stock, and that
articles of incorporation have been filed and the cor-
poration is acting, but that the time for completing the -
transaction has not arrived because of the inability of
defendant to secure title and to issue the stock; defendant
expressly denies that-there was any agreement by which
the property secured by him under the mortgages pur-
chased was to become part of the assets of the cor-
poration free and clear of encumbrances.

Defendant further alleges that plaintiffs took part in
the negotiations by which defendant purchased the bonds
and mortgages and organized the corporation, either . to
receive from it a rental or a mortgage for the amount
due, as heretofore stated, and they are therefore estopped
to assert that the property is to go into the new cor-
poration on any other basis than that alleged by defendant.
Plaintiffs’ reply traverses the answer.

No objection was made to the petition until the trial
had started. Then defendant interposed the objection that
the petition did not state a cause of action against
defendant. ‘“Where an objection that a petition does not
state a cause of action is not interposed until after the
commencement of the trial of a case, the pleading will be
liberally construed, and, if possible, sustained.” Welch v.
Adams, 87 Neb. 681, 127 N. W. 1064, and cases cited.

Defendant’s position is that the agreement pleaded by
plaintiffs—that defendant was to organize a corporation
and to pay plaintiffs for their money and services one-
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fifth of the stock in the corporation—was not proved by
competent and material testimony. His reason is that all
of the negotiations of the parties were merged in the
written contract of December 16, 1933.

That the written memorandum is not clear and unam-
biguous appears from the pleadings of the parties and
also from the agreement itself. It says that “It is mutually
understood by all of the parties to this contract that
they each and every (one) understand the situation;” in
his demurrer ore tenus defendant stated that ‘“‘such con-
tract is indefinite and uncertain;”’ there is no provision
by which plaintiffs are expressly permitted to recover
back the $3,000 advanced for stock; not only the pleadings
but the evidence show that the written contract was
ambiguous, indefinite and uncertain; it was necessary to
have the evidence submitted to a jury to determine the
real and entire agreement, oral and written, between the
parties. .

On the theory that the agreement was partly written and
partly oral, we quote from Restatement, Contracts, sec.
239: “Where there is integration (formal written agree-
ment) of part of the terms of a contract, prior written
agreements and contemporaneous oral agreements are
operative to vary these terms only to the same extent
as if the whole contract had been integrated.” In Nebraska
annotations to this section it is said: ‘““The parol evidence -
rule does not apply unless the written instrument fairly
covers the matters dealt with in the oral agreement. In
other words, it must be an integration thereof. (Citing
cases.) Where the integration does not purport to cover
the whole agreement, oral testimony is admissible to
supply omitted portions not inconsistent with the writing.
(Citing cases.) So where integration shows on its face
that it does not cover the entire agreement. (Citing cases.)”

Section 240, Restatement, Contracts, is as follows:

“(1) An oral agreement is not superseded or in-
validated by a subsequent or contemporaneous integration,
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nor- a written agreement by a subsequent integration
relating to the same subject-matter, if the agreement is
not inconsistent with the integrated contract, and

“(a) is made for separate consideration, or

“(b) is such an agreement as might naturally be madeas a
separate agreement by parties situated as were the parties
to the written contract.

“(2) Where no consideration is stated in an integration,
facts showing that there was consideration and the nature
of it, even if it was a promise, or any other facts that
are sufficient to make a promise enforceable, are admissible
in evidence and are operative.”

Our Code is much broader than the general rule. Seec-
tion 20-1217, Comp. St. 1929, says: “When the terms of
an agreement have been intended in a different sense by
the parties to it, that sense is to prevail against either
party in which he had reason to suppose the other
understood it.” o

We think the court did not err in overruling the
demurrer to any evidence and in receiving oral testimony
as to the real contract between the parties.

Defendant pleaded that the foreclosure of the mortgage
he had acquired had never been fully disposed of. The
evidence shows that the sale had been confirmed and he
had received his sheriff’s deed, but thereafter the trustee
in bankruptcy of the Golden Star Creamery, Inc., had
filed a motion to vacate the decree of foreclosure and
order of confirmation. While the motion was filed during
the same term at which the confirmation was had, nothing
had been done to secure action upon it and several terms of
court have succeeded. The matter must come within some
of the provisions of section 20-2001, Comp. St. 1929, to
authorize a vacation of the order at a subsequent term.
This comes within none of those provisions. “After the
final adjournment of the term of court at which a judg-
ment has been rendered, the court has no authority or
power to vacate the judgment except for the reasons
stated and within the time limited in chapter 20, art. 20,
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Comp. St. 1929.” Lyman v. Dunn, 125 Neb. 770, 252
N. W. 197.

Complaint is made of instructions Nos. 6 and 7. We
do not deem it necessary to quote them. Instruction No.
6 required a clear meeting of the minds whether the
‘contract was in writing or parol or both. It required
plaintiffs to prove the alleged agreement in “clear and
express terms,” which is as strong if not stronger than
by a preponderance of the evidence as set forth else-
where in the instructions. It set forth the following ele-
ments to be proved by plaintifis: (1) That defendant
would acquire the property both real and personal of
Golden Star Creamery, Inc.; (2) that he would organize
a new corporation; (3) that he would convey the property"
so acquired to it; (4) that he would issue 20 per cent. of
the stock to plaintiffs for the $3,000 paid him and for
other services of the plaintiffs; and (5) that the property
when conveyed to the new corporation would be free
from encumbrances except taxes.

Defendant objects to the last-numbered element because,
he argues, it was too far separated from the rest by a
semi-colon. On the other hand, plaintiffs say that the
instruction was erroneous on that point because it was
not necessary as a matter of law for them to prove more
than the agreement of defendant to convey; that the law
implies from such an agreement that the property shall
be free from encumbrances. “In the absence of specific
provision to the contrary, the vendor must convey a
title which is free from encumbrances.” 66 C. J. 903.

" By instruction No. 7, also complained of by defendant,
the court instructed the jury: “You are instructed that
an agreement to convey land is in legal effect an agreement
to convey a title to the land, and in the absence of a
stipulation to the contrary the law implies an under-
taking on the one conveying the same to make a good
title clear of encumbrance.” This instruction correctly
states the law, and the other one (No. 6) favored defendant
by requiring plaintiffs to prove that the agreement between
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the parties was that the property was to be conveyed free
of encumbrances. '

There was no evidence of any stipulation or provision
to the contrary as to the encumbrances on the property
to be conveyed by defendant to the new corporation. In-
deed, defendant testified that he never agreed to convey’
any property to it. The jury settled that question.

Defendant is willing to pay back the $3,000, but objects
to the rest of the verdict.

“The measure of damages in the case of a breach of
contract is the amount which will compensate the in-
jured person for the loss which a fulfilment of the contract
would have prevented or the breach of it has entailed.”
17 C. J. 847—<citing Schrandt v. Young, 2 Neb. (Unof.)
546, 89 N. W. 607. This opinion was written by the late
Judge George A. Day, then a commissioner of this court.
See, also, Western Union Telegraph Co. v. Wilhelm, 48
Neb. 910, 67 N. W. 870, and Diels v. Kennedy, 88 Neb. 777,
130 N. W. 740.

Other errors are assigned, but we think they are covered
by the preceding discussion. We find no prejudicial error.
The judgment of the district court is

AFFIRMED.

CITIZENS NATIONAL BANK OF MUSKOGEE, APPELLANT, V.
ROSCOE RAWLEY, APPELLEE.

FiLep MAy 12, 1936. No. 29670.

1. Assignments: EVIDENCE. An assignee of a chose in action
makes a prima facie case by proving the execution of a valid
legal contract, the assignment thereof, the performance by the
assignor, and the failure of the debtor to pay the contract

price.

2. The assignee of a chose in action acquires no greater
rights than those of the assignor.

3. DEFENSES. “An assignee’s right against the obligor

is subject to all limitations of the obligee’s right, to all absolute
and temporary defenses thereto, and to all set-offs and counter-
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claims of the obligor which would have been available against
the obligee had there been no assignment, provided that such
defenses and set-offs are based on facts * * * arising there-
after prior to knowledge of the assignment by the obllgor
Restatement, Contracts, sec. 167 (1).

4. Evidence. Where a defendant pleads a set-off or counterclalm,
as in this case, which is denied, the burden of proving it is
upon him. -

Payment is a defense which, to be available, ‘must ‘be

pleaded and proved. -

6. Assignments: DEFENSES: NOTICE. Notice is immate’r)al unlessv

the party liable on the assigned contract has after the assign- )
ment acquired some defense. As to such defenses, the assign- - .

ment takes effect from the time notice is given the obligor.

APPEAL from the district court for Douglas c'ountyvi’
JAMES M. FITZGERALD, JUDGE. Reversed.

Fradenburg, Webb, Beber, Klutznick & Kelley, for
appellant. B

Marcell & Caldwell, contra.

Heard before Goss, C. J., RosgE, Goop, EBERLY, DAY and
CARTER, JJ., and YEAGER, District Judge.

" Day, J.

The Citizens National Bank of Muskogee, Oklahoma,
brings this action upon an assignment of a contract to
drill an oil well by Hutchinson with Roscoe Rawley.
Hutchinson contracted with Rawley on July 5, 1933, to
drill an oil well to. a depth of approximately 1,500 feet
for $1,250 in cash and, in the event of a producing well, an
assignment of an undivided one-half interest in the lease
on said land. Hutchinson on July 8, 1933, assigned this
contract to the bank as collateral and was on that day
loaned $550, and later was advanced other sums upon
the credit of this contract. The plaintiff’s petition alleged
the contract between Hutchinson and Rawley, the assign-
ment thereof to the bank for a valuable consideration,
performance by Hutchinson of the contract, and the failure
of Rawley to pay the contract price to it. The defendant’s
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answer is.a general denial, -and in addition a plea of
payment to Hutchinson without knowledge or notice of the
assignment. )

At the conelusion of the plaintiff’s testimony, the trial
court directed a verdict in favor of defendant. The correct-
ness of this judgment is challenged by this appeal. In
reviewing a peremptory instruction in favor of defendant,
it is a well-established rule that this court will assume the
existence of every material fact which the evidence tends
to prove. Paxton v. State, 59 Neb. 460, 81 N. W. 383;
Gilbert v.. Bryant, 125 Neb. 731, 251 N. W. 823. Measuring
the plaintiff’s evidence by this standard, it is established
that the contract was executed and assigned to the bank
for a valuable consideration; that Hutchinson did not
repay the bank the loans made to him; that the defendant
has not.paid the bank anything on the -assigned contract;
and that the contract has been fully performed by Hutchin-
son.

An assignee of a chose in action makes a prima facie
case by proving the execution of a valid legal contract, the
assignment thereof, the performance by the assignor, and
the failure of the debtor to pay the contract price.

Of course, the assignet of a chose in action acquires no
greater rights than those of the assignor, and the debtor
may usually avail himself of the defenses available to him
against the assignor. Lincoln Nat. Bank & Trust Co. v.
School District, 124 Neb. 538, 247 N. W. 433.

In Restatement, Contracts, sec. 167 (1), this rule is
announced: ‘“An assignee’s right against the obligor is
subject to all limitations of the obligee’s right, to all
absolute and temporary defenses thereto, and to all set-offs
and counterclaims of the obligor which would have been
available against the obligee had there been no assign-
ment, provided that such defenses and set-offs are based
on facts existing at the time of the assignment, or are
based on facts arising thereafter prior to knowledge of the
assignment by the obligor.” This states the well-estab-
lished law of Nebraska as evidenced by the cases cited
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in the Nebraska annotations, among which is Henefin v.
Live Stock Nat. Bank, 116 Neb. 331, 217 N. W. 91. See,
also, Lincoln Nat. Bank & Trust Co. v. School District,
supra, and State v. Platte Valley State Bank, 128 Neb.
562, 259 N. W. 643.

But where a defendant pleads a set-off or counterclalm
as in this case, which is denied, the burden of proving it
is upon him. If the assignor owed defendant herein
money prior to the execution of the contract as is con-
tended, the burden is upon him to prove the same as a
defense. Ellis v. Cothran, 117 11l. 458, 3 N. E. 411; Sayles
0. Quinn, 196 Mass. 492, 82 N. E. 718; Muir v. Kalamazoo
Corset Co., 155 Mich. 441, 119 N. W. 589.

It is the general rule that the defense of payment must
be specially pleaded if it is to be relied upon. "Payment
is specially pleaded in this' case, but it is an affirmative
defense. In the instant case, payment is not established
by the plaintiff’s evidence. The rule is well established
in this state that payment is a defense which, to be avail-
able, must be pleaded and proved. Ashland Land & Live-
Stock Co. v. May, 51 Neb. 474, 71 N. W. 67; Omaha
Alfalfa Milling Co. v. Hallen, 105 Neb. 193, 179 N. W.
1010; Wyman v. Williams, 52 Neb. 833, 73 N. W. 285.

Much of the oral argument before the bar of this court
concerned the admissibility of evidence as to the notice
of the assignment given the defendant. Notice is im-
material unless the party liable on the assigned contract
has after the assignment acquired some defense. As to
such defenses, the assignment takes effect from the time
notice is given the obligor and not from the time of the
assignment. In the absence of such defenses, want of
notice is immaterial and is not required by our statutes.

REVERSED AND REMANDED.



14 NEBRASKA REPORTS [VoL. 131

Hemmer v. Metropolitan Life Ins. Co.

EpwARD C. HEMMER, APPELLANT, V. METROPOLITAN LIFE
INSURANCE COMPANY, APPELLEE.

FiLep MAy 12, 1936. No. 29654.

1. Insurance: CONTRACT. When the certificate delivered to an
employee, to certify that he is insured under a group or master
policy issued to his employer, is also executed by the same
insurance company which issued the group policy, then such
policy, the application therefor, the certificate given the em-
ployee, and all amendments and riders attached to each, to-
gether constitute the entire contract between the employee and
the insurance carrier.

: CONSTRUCTION. When the language in an -
insurance policy is ambiguous, indefinite, or its provisions are in
seeming conflict, such language should be construed most
strongly against the company, which with great care had chosen
the language in which the policy is couched.

APPEAL from the district court for Douglas county:
JAMES. M. FITZGERALD, JUDGE. Reversed.

Fradenburg, Webb, Beber, Klutznick & Kelley, for
appellant. '

Harley G. Moorhead, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE
and CARTER, JJ.

PAINE, J.

Plaintiff brought action for total and permanent dis-
ability under the terms of a group insurance policy issued
to the employees of defendant company. Defendant filed
demurrer to the amended petition, which demurrer was
sustained, from which ruling the plaintiff appeals..

The plaintiff was an employee in the Omaha office of
the Metropolitan Life Insurance Company, and was eligible
to participate in a policy of group insurance in said com-
pany. Such insurance took effect April 1, 1929, when he
began his employment as their agent. He was unable to
continue his duties on June 24, 1933, because of a fall,
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in which he was injured, which had occurred in December,
1932. The shock to his lower spine had caused the use
of his lower limbs to be impaired, resulting in general
arthritis, so that he could not keep up his work after
said June 24, 1933, from which date he began to receive
the temporary disability payments, which continued for
one year. After he had received temporary disability
benefits for one year, he applied for total and permanent
disability benefits. It is admitted that more than five
years had then elapsed since he was first employed by
the company on April 1, 1929, yet the fact was that he had
not been able to perform any services for the company
after the date he began receiving his temporary disability,
and therefore the defendant argues, in support of its
demurrer, that plaintiff never completed five full years
of service, as he was not active in the company’s service
after the beginning of the payment of the temporary dis-
ability.

“One should not become confused by the fact that it so
happened that the employer for whom the plaintiff worked
was, in the final analysis, the same company which issued
the group insurance policy under which all employees were
insured. The defendant claims that the group policy pro-
vided that any employee with five years of service, who
had been a continuous contributor to the group insurance
for not less than four years and six months, could make
proof for total and permanent disability benefits as soon
as he had received temporary disability benefits for one
year, and insists that, as plaintiff was employed on April 1,
1929, at the time that he applied for total and permanent
disability benefits he had never completed five years’
service.

On the other hand, the plaintiff calls our attention to
‘the photostatic copies of the two instruments attached
to the petition as exhibits. The first is certificate No. 5681,
issued to the plaintiff, and consists of four pages, and is
founded on group insurance contract No. 50, which con-
sists of 24 pages.
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The plaintiff insists that under paragraph 3 of the
certificate, and on page 3D of the master or group policy,
appears the following paragraph, identical in each in-
strument, and reading as follows: “The service of an
employee who has been in receipt of disability benefits
shall be deemed to terminate, as of the last day of the
period for which such benefits were paid, unless he shall
immediately have been granted and shall have actually
resumed active employment with the employer.”

It clearly appears from this paragraph that the “service”
of the plaintiff did not terminate when he began to draw
temporary benefits, but continued up to the very last day
of the time of payment of such temporary benefits, at
which time he had then been in ‘“service” more than the
required five years, and was eligible to draw total and
permanent disability benefits so far as the provision re-
quiring five years’ service with the company was con-
cerned.

We are directed to examine several authorities by the
defendant company. In Thull v. Equitable Life Assurance
Society, 40 Ohio App. 486, 178 N. E. 850, recovery was
sought for the death of an employee under a group in-
surance policy issued upon the employees of a manu-
facturing company. This employee was temporarily dis-
charged July 17, 1930, and was instantly killed in an
automobile accident August 3, 1930. The group policy
provided the employees should be insured for the term
they shall remain in the employment of the manufacturers.
This employee had been paid off in full July 17, and 60
cents had been deducted for the group insurance policy
for the month preceding the date of his discharge. It
was held that the certificate delivered to the employee
was no part of the contract of insurance; that such cer-
tificate is only a recitation of his right of protection under
the terms of the group insurance policy, and that the
certificate can give no greater rights than is provided in
the policy itself. Doubtless the certificate in this case
was one issued by the manufacturing company, and very
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properly the insurance company issuing the original group
policy would not be bound by a certificate issued by the
firm which bought the group policy.

However, in the case at bar the more usual custom
was followed of having the same company which issues
the group policy No. 50 also issued the certificate No.
5681 to the employee, and in such case the application,
the group policy, the certificate, and all riders or amend-
ments attached would together constitute the entire con-
tract between the parties.

In the case of Leach v. Metropolitan Life Ins. Co., 124
Kan. 584, 261 Pac. 603, it is held that, where an employer
insured its employees under a group insurance policy and
later makes application for additional insurance, which
is accepted, the original application, the original policy,
and insurer’s acceptance of the amendments, and all other
writings constituting the contracts must be considered
and construed together in order to ascertain the inten-
tion of the contracting parties as to the insurance effected
by such contracts. Several other cases are cited in the
annotation on group insurance found in 55 A. L. R. 1245:
Bradley v. Prudential Ins. Co., 70 Fed. (2d) 988; Seavers
v. Metropolitan Life Ins. Co., 230 N. Y. Supp. 366, 182 Misc.
Rep. 719; Gulf Refining Co. v. Home Indemnity Co., 78
Fed. (2d) 842.

It appears to the court that there is no conflict in the
case at bar between the provisions of the group policy
and the certificate issued to the plaintiff and founded
thereon, and that there were just two requirements
necessary before he could begin receiving total and per- -
manent disability benefits under this group policy. The
two requirements were, first, that his disability must have
continued for 53 weeks, which it had in the case at bar;
and, second, that he must have completed five years of
service for the company before the date of the commence-
ment of such disability. His time of employment was
but four years, two months and 23 days when his dis-
ability payments began, yet the year during which he
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drew temporary disability counted as “service” because
he was legally still in service, according to the paragraph
cited herein.

Provisions in contracts of insurance, which are clearly
set forth in appropriate language, and upon which the
calculations of the insurer are based, should be enforced,
and the court will not rewrite contracts for the parties.
Himelbloom v. Metropolitan Life Ins. Co., 128 Neb. 52,
257 N. W. 525; Williams v. Union Central Life Ins. Co.,
291 U. S. 170, 78 L. Ed. 711; Hamblin v. Equitable Life
Assurance Society, 124 Neb. 841, 248 N. W. 397.

In construing these instruments, we find very helpful
the following paragraphs from Restatement, Contracts,
sec. 235:

“(c) A writing is interpreted as a whole and all ertmgs
forming part of the same transaction are 1nterpreted to-
gether.”

“(e) If the conduct of the parties subsequent to a
manifestation of intention indicates that all parties placed
a particular interpretation upon it, that meaning is adopted
if a reasonable person could attach it to the manifestation.”

In the case at bar, the paragraph of the exhibit attached
to the petition which has given us the greatest difficulty
is the one reading:

“(¢) Total and Permanent Disability Insurance, beneﬁts
under which are payable monthly while the employee is
totally and permanently disabled, as a result of bodily in-
jury or disease, so as to be prevented thereby from en-

gaging in any occupation or performing any work for

. wage or profit, and provided such disability has already
continued for a period of at least fifty-three (53) weeks
and provided that the employee had completed five years
of service on the date of the commencement of such dis-
ability.”

It is contended by the plaintiff that the last two words,
“guch disability,” refer only to ‘“total disability,” and
that he had completed five years of service at the time
he made his application therefor. However, in the very
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same sentence, “provided such disability has already con-
tinued for a period of at least fifty-three (53) weeks,”
the words “such disability” in this clause, the defendant
insists, refer back to the date of his original injury, to wit,
June 17, 1933, at which time he had not been in service
for five years. We cannot bring ourselves to say that the
same identical words used in the same sentence refer to
one thing the first time they are used and to an entirely
different thing the second time they are employed. The
more rational interpretation is that, where this paragraph
is headed in heavy type, “Total and Permanent Disability
Insurance,” the words “such disability” refer in both
cases to one and the same thing, to wit, to total and per-
manent disability. If it does mean that, then when
plaintiff made out his new proofs to secure total dis-
ability insurance he would have been in service for five
years, as service'is defined in the policy, and his disability,
which was total all the time, but upon which he had only
been allowed to draw temporary benefits up to that time,
had continued for more than 53 weeks, and the district
court’s judgment was, therefore, wrong. This paragraph
is explained by the plaintiff to mean a certain definite
thing, and by the defendant just as positively to mean
an entirely different thing.

It has been held by this court many times that, when
the language in an insurance policy is ambiguous, indefinite,
or its provisions are in seeming conflict, such language
should be construed most strongly against the company,
which with great care had chosen the language in which
the policy is couched. Arendt v. North American Life
Ins. Co., 107 Neb. 716, 187 N. W. 65; Connecticut Fire Ins.
Co. v. Jeary, 60 Neb. 338, 83 N. W. 78.

It is our conclusion that the petition, with the group
policy and certificate attached as exhibits, was not wvul-
nerable to a demurrer, and the ruling of the court thereon
is hereby

REVERSED.

Goop, J., dissents.
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UNION CENTRAL LIFE INSURANCE-COMPANY, APPELLEE, V.
ANNIE M. BURGESS, APPELLANT: WILLIAM A.
GEIGER, APPELLEE.

FiLep MAy 12, 1936. No. 29667.

1. Appeal. In an equity case, the sufficiency of the evidence con-
tained in a bill of exceptions is properly for our consideration,
notwithstanding the failure to file a motion for a new trial in
the district court. '

2. Contracts. When a person making an offer for “immediate
acceptance” places an interpretation of the meaning of that
term in the offer, an acceptance within the interpretation thus
placed upon it is sufficient to constitute a contract.

APPEAL from the district court for Dawson county:
Isaac J. NISLEY, JUDGE.. Reversed, with directions. '

R. E. Bannister and D. E. Harper, for appellant.

Frank M. Johnson, R. O. Williams, Willis R. Hecht and
Cloyd E. Clark, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE
and CARTER, JJ., and YEAGER, District Judge.

CARTER, J. o .

This is an action brought by the Union Central Life
Insurance Company to foreclose a real estate mortgage on
160 acres of Dawson county land. From the entry of a
decree of foreclosure for the full amount of plaintiff’s
mortgage, the defendant, Annie M. Burgess, appeals.

Appellee first contends that the failure of appellant to
file a motion for a new trial precludes this court from
considering the question whether the findings and judg-
ment of the trial court are supported by sufficient evidence.
This question was well considered in Douglas County v.
Barker Co., 125 Neb. 253, 249 N. W. 607, wherein this
court said:

“Prior to 1905, under the provisions of section 675 of
the Civil Code then existing, an appeal in actions in equity
was provided in which no motion for a new trial- was
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necessary. Swansen v. Swansen, 12 Neb. 210; Smith v.
Silver, 58 Neb. 429.

“Section 1, ch. 174, Laws 1905, was next enacted, which,
except as to the time limited for filing of transcrlpt on
appeal, was identical with section 20-1912, Comp. St.
1929. In construing this language, this court declared:
“To secure a review of an equity case in this court, the
filing of a motion for a new trial in the court below is not
required.” Further, that ‘the amendment of 1905 did not
change this rule” Ogden v. Garrison, 82 Neb. 302. See,.
also, Dodge v. Healey, 103 Neb. 180. It follows that in
the instant case, notwithstanding the absence of a motion
for a new trial, the evidence contained in the bill of
exceptions -is properly for our consideration.”

This action, being one to foreclose a real estate mort-
gage, is equitable in its nature and falls within the above
rule. A motion for a new trial was not required to secure
a review of the evidence in this court, and the contention
of appellee is without merit.

The only question left for our consideration is whether
the offer of settlement made by the appellee, Union Central
Life Insurance Company, was accepted by the defendant,
Annie M. Burgess, in such a way as to constitute a bind-
ing contract between the parties. It is not disputed that
this issue was properly raised by the pleadings. Does
the evidence support the finding and judgment of the
trial court that there was no acceptance of appellee’s
offer?

The record discloses that the defendant, Annie M. Bur-
gess, had at all times mentioned herein been the owner
of the real estate given to secure appellee’s mortgage, she
having acquired the same by will from her deceased hus-
band. On August 27, 1934, the taxes against the land and
the interest on the mortgage had become delinquent. The
Union Central Life Insurance Company, hereinafter called
the insurance company, by its manager, Stanton Allen,
wrote a letter to Annie M. Burgess containing the follow-
ing statement: ‘““Consequently, we would not feel justified
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in accepting less than $10,500 or thereabouts at this time,
and if you are in position to offer the company that
much they will withdraw the foreclosure just as soon as
you have a signed contract with at least $1,000 in earnest
money payment to bind the contract, otherwise the fore-
closure will proceed until other arrangements have been
made.”

On October 23, 1934, Allen wrote another letter to
Annie M. Burgess in which he said: “We would not, there-
fore, want to drop below our offer of $10,500 but, if you
want to meet us half way on it, we will give you $250
cash for a deed with possession to be given March 1, 1935,
or we will take $10,500 in full settlement of the company’s
claim which, of course, is a very, very heavy scale down
and it is only being made because of the fact that it will
probably cost us about $1,000 to $1,200 in one way and
another to get possession.”

On October 27, 1934, Allen wrote a third letter to Annie
M. Burgess, which letter is as follows:

“On August 27, I told you that we would be willing to
recommend to our company that they take $10,500 in full
settlement of their claim.

“Acceptance was not completed and the case is now in
foreclosure.

“Then, again on October 23, in reply to your letter of
October 20, I told you that we would still take $10,500 but
neglected to state at that time that this would have to be
for immediate acceptance. That is, we will not with-
draw our foreclosure proceedings until we are paid enough
cash down on this sort of a settlement to convince us
that the deal is going to go through. In other words,
we do not care to withdraw our foreclosure proceedings
simply on the promise that you will get $10,500.

“Therefore, the foreclosure will proceed and we will
take decree as soon as the district court meets in Dawson
county, Nebraska, unless a definite arrangement has been
made with you prior to that time and, as above stated,
such arrangement would have to be accompanied by enough
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cash or the proper representation by a responsible party
to convince us that foreclosure need not be completed and
that the deal for sale would be completed.”

On November 8, 1934, Annie M. Burgess entered into
a contract to sell the lands covered by the mortgage to
William A. Geiger for the sum of $13,500, $1,000 of which
was paid in cash and $1,500 to be paid to the insurance
company as soon as the title was approved. Annie M.
Burgess used the $1,000 as follows: Approximately $500
to purchase the second mortgage on the land; $307.40 to
pay the delinquent taxes thereon; and $225 to pay the
real estate agent’s commission.

On November 12, 1934, Carl G. Yeutter, the scrivener
of the contract, wrote to Allen and informed him of the
whole transaction and inclosed a certified copy of the con-
tract of sale. Yeutter also requested that the abstract of
title be mailed to him in order that it might be extended
and submitted to the purchaser’s attorney for approval.
This request was complied with.

On November 26, 1934, Allen again wrote Yeutter in-
forming him that they were well pleased with the pur-
chaser’s responsibility and ability to pay and suggesting
that, by dealing direct with the insurance company, a
saving of $581 could be had by the purchaser. On Novem-
ber 28, 1934, Allen again wrote Annie M. Burgess that,
because of her failure to immediately accept the company’s
offer, and “in view of the evident market value of the
security,” the offer was withdrawn. On December 3,
1934, Yeutter again wrote Allen advising him that the
purchaser had found the abstract satisfactory and inclosing
a draft for $1,500, as required by the insurance com-
pany in the offer it made to Annie M. Burgess. This
draft was subsequently returned. It is not contended
that the terms of the offer were not complied with other
than the question of a binding acceptance.

We agree with appellee that it advised Annie M. Burgess
by letter on October 27, 1934, hereinbefore quoted in full,
that the offer to take $10,500 was for immediate acceptance.
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But the company then proceeded to place its own interpre-
tation upon the meaning of the term ‘“immediate accept-
ance.” It will be noted that, in making the explanation,
the insurance company used the words ‘““that is,” “in other
words” and “therefore,” clearly intending to qualify the
ordinary meaning of the words “immediate acceptance”
as used in the letter. It was clearly the intent of this
letter to define “immediate acceptance” as any time prior
to the entry of a decree of foreclosure, which would be
May 13, 19385. In the last paragraph thereof, the man-
ager of the company says that the foreclosure will pro-
ceed to decree unless a definite arrangement is made priow
to that time, which arrangement would have to be accom-
panied by enough cash or the proper representation of a
responsible person to convince the company that fore-
closure need not be completed ond that the deal for sale
would be completed. (Italics ours.) After an examination
of the whole record, we are convinced that Annie M. Burgess
accepted the offer within the time provided for by the offer
itself. The insurance company, having qualified the mean-
ing of the words “immediate acceptance,” as contained in
the offer, is bound by its action in so doing. An acceptance
of the offer having been made prior to the entry of the
foreclosure decree, it became a binding contract. The
fact that the land had a higher value than the insurance
company estimated cannot of itself justify the insurance
company in not carrying out its agreement. The appellee
is entitled to receive only $10,500 of the purchase price
paid into court by the purchaser. The decree of the dis-
trict court in other respects is correct.

The judgment of the distriect court is reversed and the
cause is remanded, with directions to enter a decree in
accordance with this opinion.

REVERSED.
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CALVIN J. RUCKER, APPELLEE, V. TAYLOR WARD, APPELLANT.
FiLEp May 12, 1936. No. 29607.

1. Pleading: CONSTRUCTION. “Where an objection that a petition
does not state a cause of action is interposed for the first
time during the trial of a cause, or after verdict, the pleading
will be liberally construed in the light of the entire record, and,
if possible, sustained. In such case, if the essential elements
of plaintiff’s case may be implied by reasonable intendment
from the terms of the pleading assailed, they will be regarded
as sufficiently alleged.” Dickinson v. Lawson, 125 Neb. 646,
251 N. W. 656.

2. Fraud: PLEADING. The petition in an action to recover damages
for injury caused by fraud is sufficient as against a demurrer
ore tenus, although the words “fraud” or “fraudulent” are not
used, if the acts of the defendant complained of in the petition
are in their nature fraudulent; and, in such case, it is not
necessary, in pleading due diligence on the part of the plaintiff
to discover the fraud, to use the word “diligence” if the acts
of the plaintiff alleged denote such diligence.

3. Limitation of Actions: FRAUD. ‘“An action for relief on the
ground of fraud must be commenced within four years after
the discovery of the facts constituting the fraud, or of facts
suffcient to put a person of ordinary intelligence and prudence
on an inquiry which, if pursued, would lead to such discovery.”
Coad v. Dorsey, 96 Neb. 612, 148 N. W. 155.

“One who wrongfully conceals a material fact necessary
to the accrual of a cause of action against him, and such con-
cealment causes the opposite party to delay the filing of suit,
cannot avail himself of the statutes of limitation as a defense.”
Liberty Nat. Bank v. Lewis, 172 Okla. 103, 44 Pac. (2d) 127.

5. Instructions of the trial court examined and held, when con-
sidered as a whole, to contain no such prejudicial error as to
require a reversal of the judgment.

APPEAL from the district court for Hayes county:
CHARLES E. ELDRED, JUDGE. A ffirmed.

Cordeal, Colfer & Russell, for appellant.
Butler & James and C. D. Ritcvhz'e, contra.

Heard before Goopn, EBERLY and PAINE, JJ., and CLEM-
ENTS and THOMSEN, District Judges.
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CLEMENTS, District Judge.

This action was brought by the plaintiff to recover the
sum of $800 which the plaintiff claims is due him from
the defendant by virtue of an agreement relative to the
sale of certain real estate formerly owned by the plaintiff.
As the sufficiency of the petition is questioned, it will
be necessary to set out the allegations of the parties with
some particularity.

The plaintiff alleges that on or about the 19th day of
February, 1925, he was the owner of certain described
land in Hayes county, Nebraska; that the land at said
time was encumbered by a first mortgage in the principal
- sum of $4,000 and a second mortgage in favor of the

defendant in the principal sum of $2,500; that the amount
then due and owing on said mortgages was the sum of
$9,000; that on or about said date the defendant induced
" the plaintiff to convey said land to the defendant for the
" amount then due upon said mortgages, namely, the sum of
$9,000, and agreed with the plaintiff that, if the plaintiff
could sell said land within the next year thereafter for
a sum greater than $9,000, the plaintiff should have and
receive all of the sale price in excess of said sum of
$9,000; that in consideration of said agreement the plain-
tiff executed and delivered to the defendant a deed for said
premises.

That during the fall of 1925 the plaintiff obtained a
purchaser for said land in one Harry Augustine at the
price of $12,800, of which amount the sum of $3,000 was to
be paid in cash, and brought said purchaser to the defend-
ant. Thereupon the defendant privately and secretly con-
tinued and completed the negotiations and transactions with
said Augustine and sold said land to said Augustine for
the sum of $12,800; that said Augustine paid to the
defendant for said land .the sum of $3,800 in cash and
gave a mortgage thereon in the sum of $9,000; that the
plaintiff did not know that the defendant had received
a cash payment of $3,800, but. believed that said sale had
been completed by the payment of $3,000 and that the
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payment of the sum of $9,800 was deferred; that the
defendant accounted to the plaintiff for the sum of $3,000
and informed the plaintiff that said sum of $3,000 was
all the money paid by Augustine.

That thereafter, at various times, between the 1st day
of March, 1926, and the 12th day of November, 1934, the
plaintiff inquired of the defendant if the balance of said
sum of $3,800 had been paid by said Augustine and each
time the defendant said it had not been paid; that the
plaintiff did not learn that said $800 had been paid by
said Augustine to the defendant until about the middle of
July, 1934.

Defendant admits that the plaintiff owned the land as
alleged, that it was mortgaged as alleged, admits the
transfer of the land by the plaintiff to the defendant, admits
an agreement to pay a sum to plaintiff if said land was
sold within a year for more than $9,000, but says that
this amount to be so paid was the sum of $3,000 only,
admits the land was sold within the year to Harry
Augustine for the sum of $12,800, alleges that he paid the
plaintiff $3,000, alleges, if any cause of action ever accrued
to the plaintiff on account of the transaction mentioned
in the petition, it accrued on the 1st day of March, 1926,
more than four years before the commencement of this
action, and denies all allegations of the petition not ad-
mltted or qualified.

The reply was a general denial. The case was tried to
a jury.

“In the beginning of the trial, the defendant interposed
an objection to the introduction of any evidence for the
reason that the petition does not state facts sufficient to
.. ‘constitute a cause of action. This objection was overruled,

_trial was had and cause submitted to the jury. The jury
fou.nd generally for plaintiff in the sum of $1,327. Judg-
" ment in this sum was rendered. Motion for a new trial
ﬁled and overruled. The cause comes here on appeal.

‘Before stating the facts as they appear from the evi-
dence, we will examine the defendant’s first assignments
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of error, namely, that the court erred in overruling the
oral objections of the defendant to the introduction of
evidence. The defendant contends that the petition does
not state a cause of action for the following reasons:
(1) It does not allege facts constituting fraud. (2) It
does not allege the employment by defendant of any trick
or artifice which prevented discovery by the use of
ordinary diligence of the cause of action. (3) It does
not charge that the plaintiff used diligence to discover
the alleged fraud. While a demurrer ore tenus is recog-
nized by this court as permissible practice, and if the plead-
ing to which it is addressed is totally defective, it is error
to admit any evidence under said pleading; still, in the
construction of a pleading so attacked, this rule obtains:
“Where an objection that a petition does not state a
cause of action is interposed for the first time during the
trial of a cause, or after verdict, the pleading will be
liberally construed in the light of the entire record, and,
if possible, sustained. In such case, if the essential ele-
"ments of plaintiff’s case may be implied by reasonable
intendment from the terms of the pleading assailed, they
will be regarded as sufficiently alleged.” Dickinson v.
Laawson, 125 Neb. 646, 251 N. W. 656. A careful consid-
eration of the defendant’s contention as to the sufficiency of
plaintiff’s petition to withstand a demurrer ore tenus
leads us to the conclusion that the trial court committed no
error in overruling the objection and that the petition
states a cause of action.

It is true that the acts of defendant complained of in
the petition are not denominated fraud, nor are the acts
of the plaintiff in trying to discover the truth named
diligence, but this is not necessary if the defendant’s acts
as alleged were in their nature fraudulent and the alleged
acts of plaintiff denoted diligence. “It is not essential
that the words ‘fraud’ or ‘fraudulent’ be used in an action
based on deceit or false representations.” Dolan v. Buckley,
197 Ia. 1363, 199 N. W, 302, The defendant’s seventh and
eighth assignments of error may be considered together.



VoL. 131] J»ANUARY TERM, 1936 29
Rucker v. Ward

They are: (7) “The verdict and judgment are not sus-
tained by the evidence.” (8) “The verdict- and judg-
ment are contrary to-the evidence.”

From the admissions of the parties and the evidence in-
troduced at the trial the following facts may be reasonably
inferred: The ownership of the land by the plaintiff.
- Its transfer to the defendant upon an agreement that, if
the defendant could find a purchaser for it within one
year who would buy it at a sum in excess of $9,000, plain-
tiff was to have such excess. The finding of a purchaser
by the plaintiff within the year who agreed to purchase the
land for $12,800, pay $3,000 of said sum in cash, give a
mortgage on the land for $9,000, the balance of the cash
payment, namely $800, to be deferred for a time. That
the plaintiff took the purchaser to the defendant who
completed the sale, that sale was consummated at a price
of $12,800, a mortgage of $9,000 taken, and the defendant
induced the purchaser to pay the whole balance, namely
$3,800 in cash. That the plaintiff did not know -that
more than $3,000 had been paid. That defendant paid
the plaintiff $3,000 on said agreement and told the plain-
tiff that the balance, namely $800, had not been paid, but
if it was paid in the future plaintiff would get it. That
at various times thereafter the plaintiff asked the defendant
if the $800 had been paid and told the defendant that he
needed the money. That each time the defendant told
him the $800 had not been paid. That in 1934 the plain-
tiff asked the defendant if the money had been paid, and
the defendant answered, “He didn’t think he (the pur-
chaser) would ever be able to pay that.” That the plain-
tiff had no knowledge that the $800 had been paid until
July, 1934, when on inquiry of the purchaser he elicited
that fact. The purchaser lived about ten miles from the
plaintiff and plaintiff had seen the purchaser frequently
between the time of the sale of the land and July, 1934.
There was a sharp conflict in the evidence as to the
agreement to pay to plaintiff all for which the land
sold in excess of $9,000 and as to what was told to plaintiff
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by defendant at the time the sale was completed, but the
jury heard the evidence, saw the witnesses on the stand
and their manner of testifying, and found generally for
the plaintiff. They must have believed the plaintiff’s
evidence was true. We are not disposed to question the
correctness of their finding in that respect.

The defendant does not seriously contend that we should
do so. On page 21 of his brief, after calling attention to
this conflict in the evidence, he says: “However that may
be, the question is not important, as the decision in this
case depends upon different considerations.” The defend-
ant’s contention is that, admitting the truth of the plain-
tiff’s evidence, it does not support the verdict of the jury
for two reasons: (1) Because it does not prove fraud on
the part of defendant. (2) Because it does not show
diligence on the part of plaintiff in the discovery of the
alleged fraud. We do not think this contention is tenable.
The defendant’s statement that the $800 had not been
paid was false. In view of the circumstances and his con-
tinued denial that this money had been paid him, there
can be no question but that the statement was made for
the purpose of defrauding the plaintiff of money right-
fully his due and which, by reason of this false and
fraudulent representation, the defendant was able to con-
vert to his own use. The statement was material, it was
made with the intent to deceive, the defendant relied upon
it and was injured. In short, it has every element of a
fraud perpetrated by a false and fraudulent representa-
tion.

Is the plaintiff barred from recovering the amount found
by the jury to be due him and of which he has been
deprived by the defendant’s fraud, for want of diligence in
discovering the fraud?

It must be remembered that the plaintiff did not know
any fraud had been practiced on him. He expected the
payment of the $800 to be deferred. The inquiries made
of the defendant were not made to discover fraud, but
because he needed the money. He accepted the answers
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of the defendant as made in good faith. Nothing had .

come to his knowledge that raised a suspicion that the
defendant’s answers were untrue until his inquiry of
Augustine in 1934. The position of the defendant seems
to be, conceding that the defendant told the plaintiff at
various times the payment of $800 had not been made
and that his answers were false and meant to deceive,
still the plaintiff was not justified in believing them, but
should have made an investigation to determine their fal-
sity.

The defendant cites a number of cases that hold that,
where the means of a discovery of a fraud are available
to a party, he will be deemed to have discovered the fraud
when, in the exercise of reasonable diligence, it could and
ought to have been discovered. He argues from this that,
because the plaintiff by making inquiry of Augustine
could have discovered before the bar of the statute that
the $800 had been paid, it should be held that he then
discovered it. We think the defendant does not quite com-
prehend what is meant by the courts when they say ‘“means
of the discovery of a fraud.” This is made plain by one
of the cases cited by defendant. Duabury v. Boice, 70
Minn. 113, 72 N. W. 838. In this case, the court said:

“To ascertain what constitutes ‘a discovery of the facts
constituting the fraud,” reference must be had to the
principles of equity in which this provision had its origin,
and which the legislature must be presumed to have had
in mind when they enacted the statute. In granting relief
on the ground of fraud the foundation principle of courts
of equity was that the party defrauded is not affected by
the lapse of time so long as he remains, without any fault
of his own, in ignorance of the fraud that has been com- -
mitted. * * * But equity aided the diligent, and not the
negligent. It was opposed to stale claims, and would not
permit a party to prolong, by his own laches, the time
during which he might apply for relief. Hence, in actions
in equity, the rule was that the means of knowledge were
equivalent to actual knowledge; that is, that o knowledge



32 NEBRASKA REPORTS [VoL. 131
Rucker v. Ward

of facts which would have put an ordinarily prudent man
upon inquiry which, if followed up, would have resulted in
a discovery of the fraud was equivalent to actual discovery.”
(Italics ours.)

Understood in this way, the rule laid down by these
decisions squares with the holdings of this court where
we say:

“An action for relief on the ground of fraud must be
commenced within four years after the discovery of the
facts constituting the fraud, or of facts sufficient to. put
a person of ordinary intelligence and prudence on an
inquiry which, if pursued, would lead to such discovery.”
Parker v. Kuhn, 21 Neb. 413, 32 N. W. 74; Coad v. Dorsey,
96 Neb. 612, 148 N. W. 155.

The defendant has not pointed out, nor can he, from
the evidence, one fact or circumstance discovered by the
plaintiff before 1934 that would lead the plaintiff to
believe or raise a suspicion in his mind that any fraud
had been perpetrated on him. He had the positive state-
ment of the defendant that the money had not been paid.
He had a right to rely on this statement and was not
called upon to make an investigation as to its truth or
falsity.

“A person is justified in relying on a representation
made to him in all cases where the representation is a
positive statement of fact, and where an investigation
would be required to discover the truth.” Perry v. Rogers,
62 Neb. 898, 87 N. W. 1063.

The defendant strenuously contends that, because the
purchaser, Augustine, lived within ten miles of the plain-
tiff and the plaintiff saw him numerous times before it is
claimed the action was barred by the statute and could
have learned of the payment of the $800 by inquiry from
him, this shows such negligence on his part that he should
not be permitted to maintain this action. In view of the
fact that the plaintiff was making inquiries of the defend-
ant and that nothing had come to his knowledge to raise
a suspicion that the defendant’s answers were untrue, we
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cannot agree with this contention. In a recent case
handed down by the Oklahoma court, Liberty Nat. Bank
v. Lewis, 172 Okla. 103, 44 Pac. (2d) 127, this question
was raised and decided adversely to defendant’s conten-
tion. The Oklahoma case is almost identical with the
instant case. The plaintiff left a note with the bank for
collection, the bank made the collection but told the plain-
tiff the note had not been paid. After the statute had
run, the plaintiff discovered the falsity of this statement.
When an action was brought to recover the amount
collected, the bank contended that inquiry of the maker
who lived in the same neighborhood would have revealed
that the note had been paid, and therefore the plaintiff
was charged with constructive knowledge of the fraud.
After stating the law as follows: “One who wrongfully
conceals a material fact necessary to the accrual of a
cause of action against him, and such concealment causes
the opposite party to delay the filing of suit, cannot
avail himself of the statutes of limitation as a defense;”
the court rejected the contention of the bank, and in the
opinion said: “We are not of the opinion that the fact
of plaintiff’s living in the same community with the
maker of the note, and that he could have gone to the
maker and learned that the payment had been made, should
take this case out of the operation of the principle above
announced.”

The last assignment of error that need be noticed is
the defendant’s complaint as to the court’s instructions.
In his motion for a new trial, the defendant alleges error
in the giving of every instruction, 13 in number, however
he confines his argument to instructions No. 6 and No.
9. Instruction No. 9 is as follows:

“In the event you find, from a preponderance of the
evidence, that the plaintiff had knowledge at a time more
than four years prior to the commencement of this action
(this action having been commenced February 8; 1935)
that the defendant had collected the sum of $3,800 in
money, in addition to securing a $9,000 mortgage from the
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said Augustine, then the plaintiff’s right to recover herein
is barred by the statute of limitatiens:; and, if you so
find, your verdict should be in favor of the defendant.”

We do not understand that the defendant contends that
this instruction is not correct so far as it goes, but he
insists that the court should also have instructed:

“That the action must have been commenced within
four years after the discovery of the facts constituting
the alleged fraud, or of facts sufficient to put a person
of ordinary intelligence and prudence on inquiry which,
if pursued, would have led to discovery of the alleged
fraud.”

This correctly states the law, but it is not applicable to
the facts in this case. - There was no evidence that any
faet or circumstances was discovered by the plaintiff
before 1934 that should have raised a suspicion in his
mind that he had been defrauded. This case was not
tried on that theory and no evidence of such a nature
was sought to be introduced. The case was tried upon
the theory that the plaintiff did not have a right to rely
upon the statements of the defendant that the $800 had
-not been paid, and that his failure to investigate to dis-
cover the falsity of such statements was such negligence
as would bar his recovery.

The defendant’s complaint as to instruction No. 6 is
confined to the last five lines of paragraph D thereof.
Instruction No. 6 purports to give a summary of the
material allegations of the petition. The last five lines of
paragraph D of such instruction are as follows:

“That plaintiff was induced and persuaded to refrain
from investigating, through other sources, as to the pay-
ment of said $800, by reason of misrepresentation of the
.defendant Ward, to the effect that such payment of $800
had not been made.”

The plaintiff did not plead, in terms, that plaintiff was
iriduced and persuaded to refrain from investigating
through other sources as to the payment of said $800 by
reason of misrepresentations of the defendant Ward to

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































