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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1935

PEARLE B. WILSON, APPELLANT, V. CARL E. NELSON, AD-
MINISTRATOR, ET AL., APPELLEES,

FiLep NoveEMBER 22, 1935. No. 29372.

Specific Performance. “If one party to a contract cannot enforce
substantial performance, a court of equity will not decree
specific performance at the instance of the other party. The
right to specific performance must be mutual and reciprocal.”
Moore v. Markel, 112 Neb. 743, 201 N. W. 147.

APPEAL from the district court for York county: HARRY
D. LANDIS, JUDGE. Affirmed.

Baker, Lower & Sheehan and Charles F. Stroman, for
appellant.

Kirkpatrick, Good & Dougherty and 0. S. Gilmore,
contra.

Heard before Goss, C. J., ROSE, Goob, EBERLY, DAY,
PAINE and CARTER, JJ.

Goss, C. J.

Plaintiff appeals from a decree dismissing her petition
in equity, after issues were made up and a trial was had
upon the merits. The cause is here for trial de novo.

This action was begun in the district court by the filing
of a petition on March 27, 1938, after Nels Nelson had
died on February 18, 1932. It makes the administrator

(1)



2 NEBRASKA REPORTS [VoL. 130

Wilson v. Nelson

of the estate of Nels Nelson, deceased, and Nelson’s chil-
dren parties defendant, and claims to seek specific per-
formance of a written and pleaded contract, alleged to
have been made by Nels Nelson with plaintiff on May 3,
1929, in contemplation of their marriage, to be consum-
mated on October 16, 1929, “or sooner if he has completed
the terms of this contract.” Plaintiff alleges that Nels
Nelson breached the contract before the stated wedding day
by refusing to marry her, and alleges conveyances by him
to his children of certain real estate owned by him and
coming under the terms of the contract. She accordingly
prays that defendants be required to convey such real
estate to plaintiff, or, if they cannot do so as to any of it,
then, in lieu thereof, plaintiff be given a decree for the
value of such real estate not so conveyed. The prayer
further asks for a cancelation of mortgages upon plain-
tiff’s property, described in the contract as to be paid by
Nelson, or, in lieu thereof, that plaintiff be given a money
judgment for their amount with interest and taxes; and
finally the petitioner prays that all the personal property
left by deceased be assigned to plaintiff, or, in lieu thereof,
that she be given judgment for its value.

The contract was written in pencil, by plaintiff, in a
small memorandum notebook. It appears to be attested
by two witnesses, but was not acknowledged before any
officer.

In the marriage contract between the parties, they
agreed on October 16, 1929, as their wedding day, or sooner
if he had completed the terms of the contract; Nelson
agreed to pay off, on or before October 16, 1929, two
mortgages on two city lots owned by plaintiff together
with interest and taxes; to give to her his described home
“together with entire household contents,” and convey the
home to her by warranty deed; to give her the choice of a
described business property or the sum of $10,000 in cash,
whichever she chose, on or before October 16, 1929; to
give her one-fourth of a described 160-acre farm; to retain
jointly for Nelson and plaintiff a 40-acre tract, the same
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Wilson v. Nelson

to be hers unconditionally if he precede her in death; all
the balance of his real and personal property to be held
jointly by the parties and to be hers unconditionally after
his death. Pearle B. Wilson agreed to take the best of care
of Nels Nelson personally and to look after his business
interests to the best of her ability, to accompany him on
any trips desired, and to be a faithful and devoted wife
throughout his entire life; if he preceded her in death, to
see that he was given a burial befitting one of his personal
and financial standing.

Defendants’ answers admitted the status of the ad-
ministrator and children, pleaded that plaintiff’s cause of
action did not survive Nels Nelson but abated at his death,
pleaded that the contract is void for want of consideration,
pleaded that plaintiff duly filed her claim in the county
court for damages for breach of the identical contract,
upon which issues were joined, and that the county court
entered judgment against claimant, disallowing the claim
and dismissing it; that such judgment is unreversed and
unmodified and is res adjudicata; pleaded that, by such
action, plaintiff elected her remedy at law and is barred
from pursuing any other or further remedy at law or in
equity in any other tribunal. Defendants also generally
denied all allegations of the petition not otherwise admitted.

The reply denies all allegations not admitted; pleads
that plaintiff duly appealed from the judgment of the
county court but, while the appeal was still pending in the
district court, dismissed said claim or “action (italics ours)
* * * without prejudice to a new action;” plaintiff alleges
that the county court had no jurisdiction of the action, and
alleges that its findings and judgment are of no effect.

Among other points, defendants argue that the remedy
of specific performance of the contract is not available to
plaintiff because there was no mutuality of remedy. A
perusal of the contract shows that Nels Nelson agreed to
marry plaintiff and to give her his property. In consider-
ation therefor plaintiff agreed to marry him. If, therefore,
plaintiff were in default and were to be sued for specific
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performance by Nels Nelson, the action for specific per-
formance would not lie, but the action, if any, would be for
damages for breach of her promise to marry him. So, if
Nels Nelson breached a promise to marry plaintiff and to
give her the property he contracted to give her, plaintiff’s
sole remedy is for damages for breach of contract and not
for specific performance.

If cases could be found, which we doubt, it would be
unnecessary to cite them to support the principle that a
suit for specific performance will not lie to compel one to
marry another. It is abhorrent to public policy to force a
man or woman, under penalty of contempt of court, to
enter into a marriage that is objectionable. Nels Nelson
could never have brought suit in his lifetime for specific
performance of the marriage contract, if plaintiff had de-
clined to fulfil her promise of marriage. This demon-
strates the convincing lack of mutuality of remedy in the
contract.

In Moore v. Markel, 112 Neb. 743, 201 N. W. 147, we
held: “If one party to a contract cannot enforce substan-
tial performance, a court of equity will not decree specific
performance at the instance of the other party. The right
to specific performance must be mutual and reciprocal.”

To the same effect is Rudolph v. Andrew Murphy & Son,
121 Neb. 612, 237 N. W. 659. See, also, Hoctor-Johnston
Co. v. Billings, 65 Neb. 214, 91 N. W. 183; 58 C. J. 866; 65
A. L. R. 45, annotation.

We are of the opinion that, on account of the lack of
mutuality of the contract, the remedy of specific perform-
ance is not available to plaintiff. Our decision is based
solely on this ground. Other questions are argued, but our
conclusion makes it unnecessary to discuss them. The
judgment of the district court is

AFFIRMED,
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PATRICIA TIGHE, APPELLEE, V. INTERSTATE TRANSIT LINES,
APPELLANT.

FiLep NovEMBER 22, 1935. No. 29626.

1. Trial. It is erroneous to submit to the jury a material issue °
upon which there is no evidence.

2. Pleading: DEFENSES: CONSISTENCY. More than one defense
may be interposed to the same cause of action, provided they
are not inconsistent with each other; they are not inconsistent
unless the proof of one necessarily disproves the other.

APPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Reversed.

* Dressler & Neely and H. J. Lutz, for appellant.

Mossman, Anderson & Meissner and John A. McKenzie,
contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

Goss, C. J.

This is the second appearance of this case here. Tighe
v. Interstate Transit Lines, 127 Neb. 633, 256 N. W. 319.

On this trial Patricia Tighe obtained another judgment
against defendant for damages for personal injuries al-
leged to have been caused by the negligence of defendant
while she was riding in a bus owned and operated by
Interstate Transit Lines. Defendant appealed.

Defendant’s answer set up a release signed and de-
livered by plaintiff. The reply sought avoidance of the
release on two grounds: First, that it was secured by
fraud and deceit of defendant; and, second, that it was
“obtained under a mutual mistake of fact had by each
of the parties as to injuries unknown and also as to the
severity of certain injuries which the plaintiff had re-
ceived.” In the cause formerly reviewed, the district court
had instructed the jury on the issue of mutual mistake
but gave no instruction on the issue of fraud. Appellant
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assigned error because the court instructed the jury on
the issue of mutual mistake but was here held to be es-
topped because it had requested an instruction on the
subject of mutual mistake which, though in terms refused,
yet invited an instruction on the subject. Appellant’s
assignment that the court erred in not instructing the
jury on the pleaded and litigated issue of fraud and deceit
in obtaining the release was held good and the cause was
reversed for that prejudicial error. The pleadings appear
to be the same on this trial as in the former one. The
evidence appears to be substantially the same.

The petition alleged six acts of negligence. One was:
“In that the operator of said bus had been kept so long on
duty that he was sleepy and unfit to drive said bus at the
time of said accident, said driver having been on duty as a
driver for approximately eleven hours.”

In stating to the jury the issues the court used the exact
language above quoted as one of the claims of negligence
(all of which were given in the instruction) ; and in a later
instruction told the jury, in substance, that if plaintiff
established the fact by a clear preponderance of the evi-
dence that she was injured and more or less permanently
impaired because of “the claims of her petition, or one or
more of them, that are stated to you as her claims,” then
she would be entitled to a verdict.

Appellant stated in its brief and in the oral argument
that there was absolutely no evidence that the operator of
the car was sleepy and that the bus was overturned because
of any such condition of the driver. In plaintiff’s brief
and oral argument there was no help given us on this par-
ticular subject. The only witness called to the stand to
prove negligence in the operation of the bus was plaintiff.
We do not find that she made any reference to the driver’s
unfitness because of loss of sleep. The driver of the bus
testified that he slept from shortly after noon, started his
trip of 268 miles to Belle Plains, Iowa, at 9 o’clock that
night and the accident happened at 6:30 the next morning.
The effect of his testimony is to negative the idea that he
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was sleepy. He was not cross-examined. So this charge
of negligence had no evidence to support it.

The court refused an instruction, tendered by defendant,
that there was no competent evidence to support such
charge of negligence and that the jury should disregard
it in arriving at their verdict. It is well settled that it is
erroneous to submit to the jury a material issue upon which
there is no evidence. Zancanella v. Omaha & C. B. Streét
R. Co., 93 Neb. 774, 142 N. W. 190; First Nat. Bank .
Brown, 81 Neb. 669, 116 N. W. 685; Parker v. Wells, 68
Neb. 647, 94 N. W. 717. The submission of such a charge
of negligence without evidence to support it and with the
instruction of the court that, if they found any of the
charges of negligence true, they might render a verdict for
plaintiff, led the jury to believe there was evidence to sup-
port this charge. For aught we know this may have been
the charge of negligence on which the jury fixed liability
on defendant. The instruction was prejudicially erroneous.

Defendant asserts error in that the trial court overruled
its motion to require plaintiff to elect whether she would
seek to avoid the release pleaded in defendant’s answer
on the ground that the release was obtained by a mutual
mistake of fact, or on the ground that it was obtained by
false and fraudulent representations; and that the court
erred in submitting to the jury the issue as to a muitual
mistake of the parties in the matter of the release.

Plaintiff argues that the trial court was directed by the
opinion and mandate in the former hearing to submit to
the jury the issues on both mutual mistake and fraud. But
the opinion on the former appearance of Tighe v. Interstate
Transit Lines did not in terms go so far as that. In literal
effect it merely held defendant estopped, by reason of its
act of requesting an instruction on mutual mistake, from
objecting to that subject as an issue on that trial. On this
trial the facts as to proceedings are quite different on that
subject. On this trial defendant has consistently main-
tained its right to present here the question as to whether
plaintiff may have both subjects of mutual mistake and
fraud submitted to the jury.
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The plea of the reply in seeking to avoid the release on
the two grounds is in the nature of a defense. The rule is
that more than one defense may be interposed to the same
cause of action, provided they are not inconsistent with
each other; they are not inconsistent unless the proof of one
necessarily disproves the other. Blodgett v. McMurtry, 39
Neb. 210, 57 N. W. 985; People’s Nat. Bank v. Geisthardt,
55 Neb. 232, 75 N. W. 582; Hilmer v. Western Travelers
Accident Ass'n, 86 Neb. 285, 125 N. W. 535; Ford & Isbell
Lumber Co. v. Cady Lumber Co., 94 Neb. 87, 142 N. W. 300;
Maier v. Romatzki, 95 Neb. 76, 144 N. W. 1036 ; Schellpeper
v. Sporn, 112 Neb. 192, 198 N. W. 1012.

Whether two defenses are inconsistent depends upon
the facts of each particular case, to which the test is to be
applied, to determine whether the proof of one issue dis-
proves the other. In the instant case the release was
secured from plaintiff by a claim agent. He made repre-
sentations as to the extent of her injuries and as to the
likelihood of their permanency, based upon what he either
believed to be the facts or, knowing better, fraudulently
represented to be the facts. His representations were
detailed to the jury in the evidence. Whether they were
true or false and whether he believed his representations
to be true or knew them to be false were all matters to be
decided by the jury, in order for them to determine whether
the release was executed under a mutual mistake of the
parties or because of fraudulent representations of defend-
ant for whom the claim agent was acting and who was
bound by what he said and did. '

Defendant cites Seymour v. Chicago & N. W. E. Co., 181
Ia. 218, 164 N. W. 352, and Malloy v. Chicago G. W. R. Co.,
185 Ia. 346, 170 N. W. 481, as authority that it is impossible
to sustain a charge of “deliberate fraud” and also that
there was a mutual mistake as grounds of avoiding a con-
tract of release and settlement. In both cases plaintiff had
a directed verdict. The first case held, in syllabus 8, “A
trial in the lower court on the theory of deliberate fraud
.will not be reviewed on appeal on the theory of an honest
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mutual mistake;” and, in syllabus 9, “Defenses which are
not merely inconsistent with but destructive of each other
are not allowable.” In the body of the opinion it is stated
that the statute permits inconsistent defenses but further
says that permission does not allow defenses which are not
merely inconsistent with but destructive of each other;
that it is impossible to sustain a charge of deliberate fraud
and also that there was an honest mutual mistake. The
judgment was affirmed. In the second case it was held that
statements by the company physician that plaintiff was all
right and could go to work were statements of a present fact
and even if unintentionally untrue were sufficient to avoid a
release entered into in reliance upon the statements; and
that inconsistency in pleading both fraud and mutual mis-
take may not be urged for the first time on appeal. The
judgment was reversed. We do not find these cases neces-
sarily contrary to our holdings. Even if they might be
considered so, we would not feel bound to follow them
unless they were qualified by our holdings that the test is
whether the proof of one issue necessarily disproves the
other.

Assuming that the proofs are the same on the issue of
mutual mistake as on fraud, that is to say, that the jury
might conclude from the proofs either that plaintiff and
defendant made an honest mutual mistake in respect of the
release or that defendant made what amounted to legally
fraudulent representations to secure that release, it would
result in injustice if the jury reached a conclusion that had
no allegation in plaintiff’s petition to support that conclu-
sion. To take the position that plaintiff must elect which
issue she will use might result in just that situation. We re-
fuse to do this. There was no error under the state of facts
existing here in submitting to the jury the issue of mutual
mistake and the issue of fraud in the matter of the release.

There was a serious conflict of evidence as to whether
plaintiff’s chief injuries were not received in some other
way, at some other time than when defendant’s bus over-
turned. No doubt she was hurt there to some extent and
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was entitled to some damages for her injuries. There was
sufficient evidence to go to the jury.
For the reasons set forth the judgment is
REVERSED.

IN RE ESTATE OF HENRY MOWINKEL.
LASSETTA SPECKLES, APPELLANT, V. GEORGE O. MOWINKEL,
EXECUTOR, APPELLEE.

FiLep NOVEMBER 22, 1935. No. 29364.

Trusts. While, as a general rule, a family settlement may provide
for disbursement of the estate of testator in a manner at
variance with his will, a valid, unexecuted testamentary trust

. cannot thus be modified or destroyed.

APPEAL from the district court for Sarpy county: DANIEL
W. LIVINGSTON, JUDGE. Affirmed.

Joseph E. Strawn and Hugh A. Myers, for appellant.
Nickerson & Nickerson, contra.

Heard before Goss, C. J., RosE, EBERLY, DAY, PAINE and
CARTER, JJ.

ROSE, J.

This is a controversy over the distribution of $5,000 be-
longing to the estate of Henry Mowinkel, Sr., who executed
his will June 21, 1930, and died September 22, 1932. The
wiil was probated October 17, 1932, and George O. Mo-
winkel was appointed executor. Testator left surviving
him his widow, Margareta Mowinkel, and eight adult
children, his only heirs at law. The sons were Fritz
Mowinkel, George O. Mowinkel, and Henry M. Mowinkel.
The daughters were Christine Jungjohann, Jettie Voss,
Dora Delfs, Lillian Schneider, and Lassetta Speckles.

The first, second, third and fourth bequests in that order
were as follows: To the widow, $50 a month for life with-
out otherwise sharing in the estate; to Christine Jung-
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johann, $2,000; to Jettie Voss, $5,000; to Dora Delfs,
$5,000. A copy of the fifth paragraph of the will follows:

“I direct that the sum of Five Thousand ($5,000) Dol-
lars be set aside by my executor, and the interest accruing
thereon during the lifetime of my daughter Lassetta
Speckles shall be paid to her. In case her husband, Harry
Speckles, be living at the time of her death, the interest on
said Five Thousand Dollars shall be paid to him during the
balance of his life. And at the death of both my daughter
and her husband Harry, the said $5,000 shall be divided
equally among my children then living, or their lawful
issue by right of representation. At the option of my
executor the said $5,000 may be invested in some sound
investment approved by the court, but T would prefer that
the investment be made with some reliable insurance com-
pany.”

The husband of Lassetta Speckles died before testator.
Prior to the order probating the will, the widow and all the
children of testator, except Lassetta Speckles, assigned to
the latter, by a formal written instrument, the estate in
remainder under the fifth paragraph of the will and di-
rected the executor by stipulation to turn over to her the
$5,000. Lassetta Speckles, plaintiff herein, accepted the
assignment, acquiesced in the family settlement as to the
fifth paragraph of the will and applied to the county court
-for an order conforming to the agreed plan of distribution.
The executor objected to the making of an order on him to
pay the $5,000 to plaintiff on the ground that the heirs
were without power to thus terminate her life estate and
extinguish the testamentary trust, contrary to the terms of
the will. The county court sustained the objections and
plaintiff appealed to the district court where the judgment
of the county court was affirmed. From the affirmance
below she appealed to the supreme court. _

Lassetta Speckles, plaintiff, in support of her assign-
ments of error, argued the following propositions: Thg
property interest of the other heirs in the $5,000 was a
vested remainder which they had a right to alienate or
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assign; that a unanimous family agreement or settlement
may vary the provisions of the will; that the assignment
to plaintiff and the family agreement or settlement merged
the life estate and the estate in remainder, plaintiff acquir-
ing both and being entitled to the immediate possession of
the $5,000 in the hands of the executor.

For the purpose of determining the questions presented,
it may be assumed that the interest of the remaindermen
was a vested estate, under the principles announced in
Drury v. Hickinbotham, 129 Neb. 499, 262 N. W. 37, and
that, as a general rule, family agreements or settlements
may provide for the distribution of testator’s estate in a
manner at variance with terms of the will. Cases support-
ing the general rule are cited in a note in 97 A. L. R. 469.
It does not necessarily follow, however, that legatees may
by means of a family agreement or settlement destroy or
extinguish a testamentary trust created by will or transfer
a present right of possession which they do not have. An
exception to this general rule, or part of it, was recently
stated by an annotator as follows:

“The beneficiaries under a will cannot, however, agree
to modify or destroy a trust provision therein.” 97 A. L. R.
471, citing Farwell v. Carpenter, 161 Ia. 257, 142 N. W.
227: Davenport v. Sandeman, 204 Ia. 927, 216 N. W. bb;
Re Noble, 141 Kan. 432, 41 Pac. (2d) 1021, 97 A. L. R. 463;
Parker v. Broadus, 128 Miss. 699, 91 So. 394; Brady v.
Hanson, 123 N. Y. Supp. 645; Madden v. Skallenberger, 121
Ohio St. 401, 169 N. E. 450; Cowie v. Strohmeyer, 150 Wis.
401, 484, 136 N. W. 956, 137 N. W. 778.

This exception to the general rule is based on sound
principles of public policy. A testator has a sacred right
to dispose of his property by will and may do so without
giving reasons for his bequests or for his restrictions
thereon. For the purpose of the will, testator in the
present instance had a lawful right to divide $5,000 into
two estates—life estate and estate in remainder. His in-
tention is perfectly clear. He created a testamentary trust.
He specifically directed that $5,000 be set aside by his
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executor, and that the interest thereon be paid to plaintiff,
a daughter, during her life, the fund to be invested with the
approval of the court. At her death, her husband having
died before testator, the 5,000-dollar fund is to be divided
equally among testator’s children then living, or their law-
ful issue by right of representation. No legatee had, in the
trust fund, any interest that did not come through the will.
Under that instrument, the owner of the life estate, the
owners of the estate in remainder and all the heirs com-
bined had no right to immediate possession of the $5,000.
The present right of possession was granted by the will to
the executor, the trustee. As brother and remainderman he
assigned his interest in the remainder to his disappointed
and tearful sister, but as trustee he declined to abandon
his trust under his father’s will. Under it plaintiff was
never to receive the $5,000. The assignment and the family
settlement were futile attempts of the remaindermen to
transfer to the owner of the life estate a present right of
possession, which they never had, to terminate the life
estate of plaintiff and to extinguish the testamentary trust,
contrary to the plain letter of the will.

While, as a general rule, a family settlement may provide
for disbursement of the estate of testator in a manner at
variance with his will, a valid, unexecuted testamentary
trust cannot thus be modified or destroyed. In these views
of the law and the facts, both the county court and the
district court reached the right conclusion.

AFFIRMED.

Louis MYERS, APPELLEE, V. HALL COUNTY, APPELLANT.
FIiLED NOVvEMBER 22, 1935. No. 29387.

1. Counties: CLAIMS: DISALLOWANCE: APPEAL: JURISDICTION,
The district court acquires jurisdiction by appeal from a county
board’s disallowance of a claim against the county, where
claimant gives notice of appeal, furnishes an appeal bond and
files in the office of the clerk of the district court a transeript
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of the proceedings and order of the county board within the
time allowed by law, though the petition on appeal is not filed
until a later date.

2. Appeal. Where the district court, a court of general jurisdiction,
entertains and exercises jurisdiction in a judicial proceeding
properly brought before it, its power to do so may be presumed
on appeal to the supreme court, unless the record for review
affirmatively shows the contrary.

Where the district court, on appeal by plaintiff from

the county board, overrules a motion by defendant to strike the

petition on appeal from the record and to enter a nonsuit, be-
cause the petition was not filed within the statutory period of

50 days, nor good cause for the delay shown, it will be presumed

on appeal to the supreme court that good cause was shown, in

absence of a record disclosing the contrary.

In a court of general jurisdiction, where jurisdiction

is exercised in proper proceedings, a presumption of its existence

may be indulged on appeal to sustain a judgment in absence of

a record showing the contrary, but nonexistence of jurisdiction

will not be presumed to reverse a judgment.

On appeal from the county board to the district court,

the failure to verify the petition on appeal is not a jurisdictional

defect.

On appeal by defendant from a judgment of the
district court in favor of plaintiff, the latter, who did not take
a cross-appeal, is not entitled, in the supreme court, to an in-
crease in his recovery in an action at law.

APPEAL from the district court for Hall county: EDWIN
P. CLEMENTS, JUDGE. Affirmed.

William P. Mullen, for appellant.

B. J. Cunningham, H. G. Wellensiek and W. P. Lauritsen,
contra.

Heard before Goss, C. J., ROSE, GooD, KBERLY, PAINE and
CARTER, JJ., and MUNDAY, District Judge.

ROSE, J.

Louis Myers, plaintiff, presented to Hall county, defend-
ant, a claim for damages caused by the dynamiting of
trees along a highway in front of his residence. The claim
eonsisted of the following items: Damage to walls, plaster
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and ceiling of house, $326 ; damage to chimney and chimney
wall, $100; permanent damage to house, $500; destruction
of 14 trees of the value of $50 each, $700; damage to fence,
$50; total, $1,676. The county board disallowed the claim
and plaintiff appealed to the district court where he re-
covered a judgment for $400 on the verdict of a jury. De-
fendant appealed to the supreme court.

The principal point urged for a reversal of the judgment
below is the failure of the district court to sustain a motion
by defendant to strike from the record plaintiff’s petition on
appeal and enter a nonsuit on the ground that the petition
was not filed within the legislative period of 50 days from
the date of the county board’s order disallowing the claim.
Comp. St. 1929, sec. 21-1306.

The right of plaintiff to appeal to the district court from
the county board’s order disallowing his claim was granted
by statute. Comp. St. 1929, sec. 26-119. The procedure on
appeal from the county board is the same as on appeal from
a justice of the peace. Comp. St. 1929, sec. 26-121. On
appeal by a plaintiff from a justice of the peace, a nonsuit
should be entered in the district court, if the petition on
appeal is not filed within 50 days from the date of the order
from which the appeal is taken, “unless the court, on good
cause shown, shall otherwise order.” Comp. St. 1929, sec.
21-1307. Plaintiff gave notice of appeal and furnished an
appeal bond in compliance with law and filed in the office of
the clerk of the district court within 30 days a transcript of
the proceedings of the county board. The district court
thus acquired jurisdiction. The record, however, shows
that the county board disallowed the claim of plaintiff
December 22, 1931, and that he did not file his petition on
appeal until February 20, 1933, a delay of more than 50
days. .

The contention of defendant is that the district court
erred in overruling the motion to strike the petition from
the files and in refusing to enter a nonsuit for the asserted
reason that the record does not show “good cause” for the
failure to file the petition within the statutory period. The
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point is not well taken on the record presented for review,
for the following reasons: The district court had, and in
fact entertained and exercised, jurisdiction; overruled the
motion to strike the petition from the files; ordered defend-
ant to answer ; required the parties to proceed to trial after
the issues were joined by petition, answer and reply; sub-
mitted the issues to the jury and entered judgment on their
verdict. The district court is, by law, a court of general
jurisdiction. In a case in which it exercised jurisdiction,
its power to do so may be presumed on appeal, in absence
of a showing to the contrary in the record for review. De-
fendant brought up the judicial record. It does not affirma-
tively disclose that good cause for the delay in filing the
petition was not shown. There is no bill of exceptions
showing the proceedings upon the preliminary hearing of
the motion to strike the petition from the files and enter a
nonsuit. The bill of exceptions in the record is confined to
the trial on the merits of the cause. Defendant, therefore,
did not bring up a record disclosing an affirmative showing
that good cause for the delay was not shown. A showing of
good cause for the delay is implied by the rulings of the
trial court. In a court of general jurisdiction, where juris-
diction is exercised in proper proceedings, a presumption
of its existence may be indulged on appeal to sustain a
judgment in absence of a record showing the contrary, but
nonexistence of jurisdiction will not be presumed to reverse
a judgment. For the reasons stated, the assignment of
error raising the question considered is overruled.

The original petition on appeal is also challenged on the
ground that it is not verified. That defect is not jurisdic-
tional. An amended, verified petition was filed before
trial. Defendant answered the petition on which the cause
was tried. With the record in this condition, prejudicial
error cannot be based on the failure of plaintiff to verify
the original petition.

Instructions and the verdict are grouped for the pur-
poses of a criticism which, upon investigation, is found to
be without merit.
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The judgment is fully sustained by the evidence. An
error available to defendant for a reversal has not been
found upon a critical examination of the record.

In the brief of plaintiff he calls himself a “cross-appel-
lant” as well as an “appellee” and seeks relief in excess of
the verdict, claiming interest thereon and treble damages
allowable by statute for the loss of his trees. Plaintiff did
not take a cross-appeal and is not entitled to an increase in
his recovery on the appeal of defendant in an action at law.
There being no reversible error available to either party,

the judgment of the district court is
AFFIRMED.

GEORGE G. CRONKLETON, RECEIVER, APPELLEE, V. CHARLES
G. LANE ET AL., APPELLANTS.

FrLep NOVEMBER 22, 1935. No. 29393.

Judgment: VACATION AFTER TERM. A trial court may vacate a
judgment rendered at a previous term only for reasons enu-
merated and within the time limited by statute. Comp. St. 1929,
sec. 20-2001.

APPEAL from the district court for Adams county : LEWIS
H. BLACKLEDGE, JUDGE. Affirmed.

Raymond M. Tibbets, for appellants.
R. O. Canaday and Stiner & Boslaugh, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE and
CARTER, JJ., and MUNDAY, District Judge.

Day, J.

This is an appeal from an order of the district court
denying the motion of the appellants to vacate a default
judgment, so that they could defend the action on the
merits. This motion was filed during the term, but no
hearing was held thereon until after the expiration of the
term of court. The only question for determination is the
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power of the district court to vacate a judgment after the
term of court has adjourned.

This identical question was recently presented to this
court in Lyman v. Dunn, 125 Neb. 770, 252 N. W. 197. The
question was fully discussed there, and the previous de-
cisions of this court were reviewed as far as applicable. It
is unnecessary to repeat here. A trial court may vacate a
judgment rendered at an adjourned term only for reasons
enumerated and within the time limited by statute. Comp.
St. 1929, sec. 20-2001. The motion in this case does not set
out any of the reasons of the statute. The conclusion of
Lyman v. Dunn, supra, is controlling, and the trial court
was without power to vacate the judgment under the cir-
cumstances in this case.

AFFIRMED.

STATE, EX REL. MARION E. BALL, RELATOR, V. GEORGE E.
HALL, TREASURER OF THE STATE OF NEBRASKA, RESPOND-
ENT.

FiLep NovEMBER 22, 1935. No. 29698.

1. Mandamus. The ministerial duties of a state officer, such as a
treasurer, not involving judgment or discretion, may be enforced
by mandamus.

This is so because the question whether the writ of
mandamus shall be granted or refused always depends upon
the character of the act in question, and not upon the office
held by the respondent.

3. Evidence. The journals of the two houses of the legislature,
kept according to the Constitution, are the best evidence of what
appears therein.

4. Statutes: PASSAGE. When the journals of both houses of the
legislature and the signature of the governor each clearly show
the passage of an act in a certain definite form, the undisputed
mistake of an enrolling clerk will not be allowed to defeat the
act.

Original proceeding in mandamus by the state, on rela-
tion of Marion E. Ball, to compel respondent, as state
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treasurer, to countersign and pay an expense warrant.
Writ allowed. .

Good, Good & Kirkpatrick, for relator.
G. E. Price, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

PAINE, J.

This is an original action in mandamus, brought directly
in this court by the relator to require the state treasurer to
countersign and pay a warrant duly drawn by the state
auditor and approved by the secretary of state.

This action involves the test of an act of the 1935 session
of the Nebraska legislature in respect to the appropriation
bill, being House Roll No. 381, entitled, “A Bill for an Act
making appropriations for the State Government for the
biennium ending June 30, 1937, and the conditions of
payment thereof, and to declare an emergency;’ and a
portion thereof reads as follows:

“Section 9. Attorney General.

2 Salaries and Wages $48,000.00
3 Maintenance (Office) 9,000.00
4 Litigation 20,000.00
5 Costs and Judgments 5,500.00
6 Protection of Irrigation Rights,

North Platte District 55,000.00”

The last item in the above appropriation can be traced
through the journals of both houses, and the alleged mis-
take is charged to be an error of the enrolling clerk in
relation thereto. It appears from the journal of the House
that, after some discussion, this last item was reduced to
$45,000. The bill was engrossed, and in some way the
enrolling clerk entered it at $10,000, instead of making a
reduction of $10,000. The bill in this form went to the
Senate, and the Senate decided that $45,000 might not be
sufficient, and, while approving the original bill at $45,000,
the Senate added $30,000, providing, however, that this
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last $30,000 could only be expended by the joint action of
the governor and the attorney general. The House refused
to concur, and appointed a conference committee, then a
second, and finally a third conference committee acted on
this matter.

In this third conference committee, the Senate receded
from insisting on the additional appropriation of $30,000,
and inserted in lieu thereof $10,000, the same to be in ad-
dition to the $45,000 already concurred in by the Senate.
Then, by a mistake of the enrolling clerk, the original item
of $45,000 was made $10,000.

When this bill reached the office of the governor, the mis-
take was detected, and the governor inserted these words
when he approved the bill, “Correction Section 10, line 514,
Protection of Irrigation Rights, North Platte District,
$45,000;” and, as thus amended, the governor approved the
bill (Laws 1935, ch. 177).

The respondent, State Treasurer Hall, insists in his
brief and argument that the fact that the governor at-
tempted to correct it before signing the bill is not sufficient
to correct the record of an enrolled bill; in other words,
that the state treasurer, as an administrative officer, is not
allowed to reject an enrolled bill and pay out funds on the
authority of the journals alone.

There is abundant authority to support the proposition
that the ministerial acts of a state officer, such as a treas-
urer, not involving judgment or discretion, may be en-
forced by mandamus.

This is so because the question whether the writ of
mandamus shall be granted or refused always depends
upon the character of the act in question, and not upon the
office held by the respondent. 18 R. C. L. 192, sec. 116, and
cases there cited; Riley v. Carter, 165 Okla. 262, 25 Pac.
(2d) 666, 88 A. L. R. 1018; State ». Carter, 167 Okla. 32, 27
Pac. (2d) 617, 91 A. L. R. 1497; State v. Bryan, 102 Neb.
506, 167 N. W. 783. Or, as stated by Chief Justice Marshall
in Marbury v. Madison, 1 Cranch (U. S.) 137: “It is not
by the office of the person to whom the writ is directed, but
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the nature of the thing to be done, that the propriety or
impropriety of issuing a mandamus is to be determined.”

The litigation now presented to this court can be stripped
of all details and stated in the form of two questions:
(1) Was this $45,000 appropriation made by the legisla-
ture? (2) Was the action of the legislature, as shown by
the journal of the House and the journal of the Senate, the
‘true evidence of what had been done, or was the enrolled
bill the evidence of the action taken?

The first case arising in this state of a similar nature was
State v. McLelland, 18 Neb. 236, 25 N. W. 77. This was an
application for mandamus to compel the county clerk of
Nance county to give notice of an election for register of
deeds on November 3, 1885. An act had been passed by the
last preceding legislature that a county was entitled to a
register of deeds when the number of inhabitants reached
15,000. In the bill as enrolled, by an error the number
given was 1,500. Judge Maxwell, in denying the writ, dis-
cussed many of the early cases, viz.: Clare v. State of Iowa,
5 Ia. 509 ; Duncombe v. Prindle, 12 1a. 1; Green v. Weller, 32
Miss. 650; Evans v. Browne, 30 Ind. 514 ; People v. Devlin,
33 N. Y. 269; Legg v. Mayor, 42 Md. 203; Spangler v.
Jacoby, 14 111, 297.

In citing Purdy v. People, 4 Hill (N. Y.) 384, Judge
Maxwell says that in England the law-making power is
omnipotent, as the British Constitution itself is a creature
of parliament, but in the United States every act may be
tested by the Constitution and declared void if not in con-
formity with its requirements.

Our court appeared to follow the case of Gardner v. Col-
lector, 6 Wall. (U. S.) 499, and held that the certificate of a
presiding officer that a bill had passed was only prima facie
evidence of that fact, and, if the journals disclosed that a
bill had not actually passed, the presumption would be
overthrown and the act declared invalid.

This court had a second register of deeds case before it
in State v. Robinson, 20 Neb. 96, 29 N. W. 246, and fol-
Jowed the former decision.
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These matters were discussed by this court in State v.
Moore, 37 Neb. 13, 55 N. W. 299, which was an action in-
volving the validity of a legislative appropriation for 1893.
This decision is closely in point with the case at bar.
Briefly, it involved a general appropriation bill carrying
an item of $15,000 for the expense of impeachment pro-
ceedings, which was duly passed by both houses, but by
an error of the enrolling clerk the $15,000 was changed to
$25,000, in which form it was signed by the presiding
officers of both houses and approved by the governor. It
was held that the bill appropriated only $15,000 for the
purpose specified.

In Webster v. City of Hastings, 59 Neb. 563, 81 N. W.
510, Judge Sullivan said: “The journals, being the records
of legislative proceedings kept in obedience to the command
of the Constitution, are considered the best evidence of
what affirmatively appears in them regarding the enact-
ment of laws.” And further: “If the entries found in the
journals explicitly and unequivocally contradict the evi-
dence furnished by the enrolled bill, the former will pre-
vail.” See State v. Frank, 60 Neb. 327, 83 N. W. 74; State
v. Mickey, 73 Neb. 281, 102 N. W. 679.

From an examination of the record in this case and the
authorities cited hereinabove, this court states the law to
be that, when the journals of both houses of the legislature
and the signature of the governor each clearly show the
passage of an act in a certain definite form, the undisputed
mistake of an enrolling clerk will not be allowed to defeat
the act.

It is found that the relator performed certain services
for the state of Nebraska in gaging the North Platte stream
at Douglas, Torrington, Alcova, and Bridgeport, as directed
by R. H. Willis, chief engineer in charge thereof; that a
proper voucher for $52.07 for subsistence, lodging, and
automobile hire, taxi, and carfare in connection therewith
was duly certified by William H. Wright, attorney general,
examined by the state auditor, and approved by the secre-
tary of state, and that a warrant, drawn by the state auditor
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upon the appropriation herein discussed, was approved by
the secretary of state and presented to the state treasurer,
who refused to countersign said warrant or to pay the
relator the amount thereof out of the appropriation afore-
said.

There being no other fund out of which relator’s just
claim may be paid, the court finds the relator is without
adequate remedy except by a writ of mandamus, as prayed
by him, and the writ is allowed.

WRIT ALLOWED.

JOHN HANCOCK MUTUAL LIFE INSURANCE COMPANY,
APPELLANT, V. WALTER G. HARROLD ET AL., APPELLEES.

FiLep DECEMBER 6, 1935. No. 29388.

1. Contracts: RESCISSION: MENTAL CAPACITY: BURDEN OF PROOF.
“Where it is sought to cancel an instrument for the want of
mental capacity of the grantor to make it, the burden of proof
is on the one who alleges the mental incapacity.” Keedick v.
Brogan, 116 Neb. 339, 217 N. W. 583.

2. Deeds: EXECUTION: MENTAL CapPAciTY. “In determining the
mental capacity of the grantor to execute an instrument, if it
clearly appears that when the instrument was executed the
grantor had the capacity to understand what he was doing,
knew the nature and extent of the property dealt with and
what he proposed to do with it, and had the capacity to decide
intelligently whether or not he intended to make the convey-
ance, it cannot be said that he was incompetent to execute the
instrument.” Keedick v. Brogan, 116 Neb. 839, 217 N. W. 583.

APPEAL from the district court for Buffalo county:
BRUNO O. HOSTETLER, JUDGE. Reversed, with directions.

Wells, Martin, Lane & Offutt and Miller & Blackledge, for
appellant.

N. P. McDonald, E. L. Randall, H. M. Wilson and H. Hal-
derson, contra.

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE
and CARTER, JJ., and MUNDAY, District Judge.
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Goss, C. J.

In this suit to foreclose a mortgage the trial court decreed
that Henry Harrold, the maker, was incompetent when he
executed the notes and mortgage. The decree allowed
plaintiff a lien for taxes, but canceled the mortgage.
Plaintiff appealed from the decree as to the mortgage.
Defendants did not cross appeal.

Henry Harrold, owner of 160 acres, and his wife, Eliza
Harrold, on July 12, 1929, mortgaged the farm for $2,000
to the Omaha National Company, which sold and assigned
the note and mortgage to plaintiff. Desiring to increase
the loan, the Harrolds, on January 4, 1930, made an-
other note and mortgage on the same land for $4,750 in
favor of the Omaha National Company. This mortgage
was duly assigned to plaintiff and the $2,000 mortgage was
released. Plaintiff sought foreclosure of the $4,750 mort-
gage. Confronted by pleas in the answers of defendants
that for more than a year before the date of the last
named mortgage Henry Harrold was incompetent to under-
stand the terms of any contract, plaintiff’s amended petition
set up the $2,000 mortgage and asked, if the court found
against it on the larger mortgage, that it be allowed a lien,
by subrogation, on account of the $2,000 mortgage.

The answers set up not only the plea we have sketched,
but alleged, briefly stated, that the consideration was never
paid or traced to Henry Harrold. In their brief the
appellees say: “Any other issues are only incidental to
this main issue, which is as follows: Was Henry Harrold
incompetent at the time of the execution of the mortgages
in question?”

It will aid if we state, in advance, the applicable rules:
(1) Where it is sought to cancel an instrument for the
want of mental capacity of the grantor to make it, the
burden of proof is on the one who alleges the mental in-
capacity. (2) In determining the mental capacity of the
grantor to execute an instrument, if it clearly appears
that when the instrument was executed the grantor had the
capacity to understand what he was doing, knew the
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nature and extent of the property dealt with and what he
proposed to do with it, and had the capacity to decide
intelligently whether or not he intended to make the con-
veyance, it cannot be said that he was incompetent to
execute the instrument. Brugman v. Brugman, 93 Neb.
408, 140 N. W. 781; Keedick v. Brogan, 116 Neb. 339, 217
N. W. 583; Broeker v. Day, 124 Neb. 316, 246 N. W. 490.

We derive from the evidence that Henry Harrold was
born in England December 21, 1844. He died September
8, 1930, and therefore was about 85 years old when the
mortgages in question were made. He was a man of good -
mind, strong will, kindly, and of few words. He was hard
of hearing and his eyesight was poor. Eliza Harrold was
born April 20, 1852, and died November 4, 1930. Her
qualities evidently well complemented those of her hus-
band. For years they had lived in Kearney in a residence
owned by her and which she was opposed to mortgaging.
Henry Harrold had two or possibly three “strokes;” the evi-
dence is hazy as to the exact number. The first was in
October, 1927, the last was evidently in November, 1928.
After the first one Mrs. Harrold looked after the drawing of
checks to pay household bills and expenses. Some time after
that Edith Johnson, a married daughter, was given a power
of attorney and for a time looked after the financial affairs
of her parents. This arrangement probably grew out of
a petition to have Henry Harrold placed under guardian-
ship, which, after a hearing, was denied (to which we
attach no evidential value in deciding this present issue).
In the spring of 1929 Harry J. Harrold superseded Edith
Johnson in handling the business affairs of his father and
mother.

Both mortgages were secured through L. T. Osborn, a
real estate agent of Gibbon. Early in July, 1929, Harry
-J. Harrold approached the agent in his office and talked
about the loan. On July 6, 1929, the agent went with
Harry to the home of his parents and received an appli-
cation for a $2,000 loan on the farm. There were present
Harry J. Harrold, Gordon Harrold (another son), Henry
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Harrold and Eliza Harrold. Henry Harrold suggested a
mortgage for $2,000 on 80 acres, but Mr. Osborn explained
that the company would not be so likely to grant so low a
rate of interest on 80 acres as on the whole 160, so Mr. and
Mrs. Harrold consented to make the application for a mort-
gage on the whole farm. The application was so made out
and on account of his eyesight Henry Harrold instructed his
son Harry to sign it for him. The application was sent
in to the Omaha National Company and in a few days the
prepared notes and mortgage were received for execution.
They were signed by Henry Harrold and Eliza Harrold.
The same parties were present as when the application
was signed. The mortgage was read and explained to
them. They sat up at the table and signed the notes, the
coupons and the mortgage, Mrs. Harrold signing first and
Mr. Harrold above her name. After the money was re-
ceived the Harrolds signed a receipt for it.

On December 26, 1929, Henry Harrold signed an appli-
cation to the Omaha National Company for the $4,750
loan. The evidence shows a note for that sum with 10
interest coupons and a mortgage on the farm, all signed
in the handwriting of Henry Harrold and Eliza Harrold.
The notes and coupons were also signed by Harry J.
Harrold and Gordon Harrold. These two also signed the
mortgage by mistake and the mortgage was returned and
a new one executed with their names omitted. This was
executed with the same people present as before, except
that Gordon was not there. The conversation and the acts
of Henry Harrold at the time of the execution of these
notes and mortgage in foreclosure convey no idea that
he did not understand just what he was doing. He was
rather feeble physically, but he was dressed on all the
occasions. Mr. Osborn testified that he was competent.
Mrs. Harrold and Gordon Harrold were dead at the time
of the trial.

The trial court consciously admitted a great deal of
incompetent evidence in the belief that it did no harm in
an equity case and that it could be sifted out by the court
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before reaching a decision. However, there was con-
siderable competent evidence, but perhaps on the border-
line, going to the physical condition of Henry Harrold
from time to time. One having been stricken as he was
might have periods when his mind and memory would
not be operative so as to qualify him for a business trans-
action like this, and yet he at other times would be fully
conscious of his farm, of his need for money to pay family
expenses, and of what he was doing when he made a
mortgage to raise money to be used for that purpose. Lack
of control of bodily functions such as existed and were
put in evidence by defendants does not necessarily indicate
mental infirmity so as to defeat a mortgage made under
circumstances indicating that Mr. Harrold well knew just
what he was doing. Mr. Osborn testified that he was
competent when he signed both sets of notes and mort-
gages. Other witnesses presented by defendants testified
otherwise, but we think their opinions were based upon
his physical condition rather than upon his mental capacity.
At any rate, they did not know his mental condition at the
time he performed the acts in question here.

Appellees having conceded that the issue is one of in-
competency, we have purposely omitted a discussion of
other issues raised by the pleadings. There is no suggestion
in the evidence charging either the Omaha National Com-
pany or John Hancock Mutual Life Insurance Company
with bad faith or practice in any particular. Defendants
have failed to sustain the burden of proof laid upon them
by law. Plaintiff furnished the consideration; it was
receipted for by Henry Harrold and, at least so far as
plaintiff knew, went for his uses. The evidence does not
clearly show otherwise. The decree was right in entering
judgment for plaintiff for the amount due on its tax liens
and for judgment against Harry J. Harrold, who signed
the mortgage note. The judgment is reversed, with direc-
tions to enter a decree of foreclosure also for the amount
due on the $4,750 mortgage.

REVERSED, WITH DIRECTIONS.

ROSE, J., took no part in the decision. '
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BERTHA A. CONKLIN, APPELLANT, V. LINCOLN TRACTION
COMPANY, APPELLEE,

FiLEp DECEMBER 6, 1935. No. 29403.

1. Municipal Corporations: STREET IMPROVEMENTS: DANGER SIG-
NALS. Where the necessary work of improving or repairing
public pavements on streets and sidewalks is in open progress
in broad daylight, watchmen, barriers and signals for the pro-
tection of the public are not required, since existing conditions
at such a time give their own notice of danger, if any.

“The duty ordinarily resting upon a city to
mamtam its streets and sidewalks in a reasonably safe con-
dition for travel in the ordinary mode is remitted during the
time occupied in making repairs or improvements.” City of
Lincoln v. Calvert, 39 Neb. 305, 58 N. W. 115. .

3. Trial: PEREMPTORY INSTRUCTION. Where the evidence in an
action at law is insufficient to support a verdict in favor of
plaintiff, a peremptory instruction in favor of defendant is not
erroneous.

APPEAL from the district court for Lancaster county:
LINCOLN FROST, JUDGE. A ffirmed.

Matschullat, Matschullat & White, for appellant.
Flansburg, Lee & Sheldahl, contra.

Heard before Goss, C. J., RoSE, EBERLY, DAY and CARTER,
JJ., and MUNDAY, District Judge.

RosE, J.

This is an action to recover $2,950 in damages for
alleged negligence resulting in personal injuries to plain-
tiff on November 18, 1933, while she was attempting to
cross the street-car track of defendant at Twelfth and O
streets in the city of Lincoln.

Defendant denied the negligence charged in the petition
and pleaded that the injury to plaintiff, if any, was solely
the result of her own negligence. The reply to the answer
was a general denial.

After plaintiff adduced her evidence, the district court
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sustained a motion by defendant to direct a verdict against
her. From a dismissal of the action she appealed.

The sufficiency of the evidence to make a prima facie case
in favor of plaintiff is the question presented by the appeal.

When plaintiff was injured, defendant was engaged in
the work of elevating its street railway track on Twelfth
street to correspond to a change in the surface of O street
where those streets intersect each other at right angles.
Twelfth street extends north and south with defendant’s
street-car track in the center. The pavement was torn
up in Twelfth street between the rails of the street-car
track in the direct line of the sidewalk on the north side
of O street. Bricks, conerete and other rubbish from
excavations had been piled outside the rails on both sides
of the street-car track, but through the débris there was
a lane east and west two feet or more in width. Plain-
tiff, in approaching the place where she was injured,
walked westward on the sidewalk on the north side of
O street, started across Twelfth street in a direct line
westward, arrived at the lane across the street-car track,
stepped over the east rail which stood above the level of
the street, attempted to cross on ties, fell and struck her
left knee on the west rail and was injured.

The import of the petition is that the injuries to plain-
tiff were due to negligent and careless construction and
maintenance in the making of the improvement. In sub-
stance, the petition alleges as negligence: Failure to
provide and maintain a safe and proper passage-way for
pedestrians; maintenance of an excavation in the lane of
pedestrian traffic; leaving a loose tie above the excavation;
creating a pitfall beneath the level of the street and be-
neath the rails and ties of the street-car track; disregard
of defendant’s duty as to barrier, signal, sign, watchman,
temporary walk or other means for the protection of
pedestrians at the place of danger.

Plaintiff testified to the absence of watchmen, barriers
and signals of danger at the scene of the accident, but
evidence of this nature did not prove actionable negligence



30 NEBRASKA REPORTS [VoL. 130

Conklin v. Lincoln Traction Co.

of defendant. Where the necessary work of improving
or repairing public pavements on streets and sidewalks
is in open progress in broad daylight, watchmen, barriers
and signals for the protection of the public are not re-
quired, since existing conditions at such a time give their
own notice of danger, if any. McCarthy v. City of Boston,
266 Mass. 262, 165 N. E. 123; Morton v. Inhabitants of
Frankfort, 55 Me. 46; City of Rock Island v. Gingles, 217
IIl. 185, 75 N. E. 468; Hunter v. City of Montesano, 60
Wash. 489, 111 Pac. 571. Cases applying a different rule
where pedestrians without fault are exposed at night to
dangers in streets and sidewalks in absence of lights,
barriers or other warnings are not in point.

It was argued nevertheless that there was a negligently
created hidden danger at the street-car track, which caused
the injuries. Plaintiff testified there were crowds at or
near the crossing and that pedestrians were in front of
her in the lane and others behind her. She was asked to
explain what happened as she crossed the track, and an-
swered as a witness:

“Well, as T got right near the tracks, and was going
right after the ones that were crossing over, just as I
stepped over the first rail I noticed, I put my foot down
on the tie and I noticed there was a deep excavation right
there, and rather than step down into it I put my right
foot on that tie, and I put my right foot on the tie next
to it on the north and stepped ahead, and just as I stepped
on it my foot slipped off and away from me and I fell down
against the farther rail.”

She testified further, in substance: One tie was loose
and moved when stepped on; did not notice the excavation
until she stepped over the east rail onto the tie with her
left foot; ballast between the ties had been removed; ex-
cavation or hole perhaps four inches or more below the
loose tie; did not know tie was loose when she stepped
on it; bricks and mortar on both sides of the track;
workman on west rail with blowtorch, engaged in welding.
There was also testimony that other workmen were on



Vor. 130] SEPTEMBER TERM, 1935 31

Conklin v. Lincoln Traction Co.

duty at the crossing. Plaintiff was corroborated by other
witnesses in her testimony to the effect that there was an
excavation or hole under a loose tie. The evidence shows
clearly that plaintiff observed in advance the conditions
as they existed at the place of the injury, with the exception
of the excavation or hole and loose tie, and that she
could have crossed Twelfth street on the pavement about
10 feet farther north, where there was no excavation or
obstruction of any kind. The public improvement in the
street had been required by the city of Lincoln and was
progressing under direction of the city engineer. The
evidence adduced by plaintiff herself presents a typical
case for the application of the following general principle
of law:

“The duty ordinarily resting upon a city to maintain
its streets and sidewalks in a reasonably safe condition
for travel in the ordinary mode is remitted during the
time occupied in making repairs or improvements.” City
of Lincoln v. Calvert, 39 Neb. 305, 58 N. W. 115. See,
also, City of South Omaha v. Burke, 3 Neb. (Unof.) 309,
91 N. W. 562,

Plaintiff did not prove in her favor an exception to the
general rule stated. There is nothing to show that the
excavation was not reasonably necessary to the work in
hand or that there was any delay in completing the task.
The injury was not caused by any sudden, affirmative act
of negligence on the part of defendant. Plaintiff’s daughter
and others crossed in safety. An eminent court recently
said:

“The conditions were the necessary incidents of the
reconstruction and repair of the way. While that was
in progress the obligation to keep the way in a condition
reasonably safe and convenient for travel was suspended.
Any one who used the way in daylight did so at his own
risk. The work going on was sufficient notice to travelers.
The lack of knowledge in regard to it on the part of an
uninformed traveler does not revive the liability.” McCarthy
v. City of Boston, 266 Mass. 262, 165 N. E. 123.
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The conclusion is that the evidence, in the light most
favorable to plaintiff, would not sustain a verdict in her
favor. There was therefore no error in the peremptory
instruction in favor of defendant.

AFFIRMED.

MARY J. COE, APPELLEE, CROSS-APPELLEE, V. J. M. TALCOTT,
APPELLANT, CROSS-APPELLEE: KATHERINE F. SHEAN,
CROSS-APPELLANT.

FiLep DeEcEMBER 6, 1935. No. 29392,

1. Mortgages. Evidence examined and held not to sustain the
charge that the mortgage was obtained by fraud.

2. Acknowledgment. “A certificate of acknowledgment of a deed
or mortgage, in proper form, can be impeached only by clear,
convincing, and satisfactory proof that the certificate is false
and fraudulent.” Phillips v. Bishop, 35 Neb. 487, 53 N. W. 375.

APPEAL from the district court for Cass county: DANIEL
W. LIVINGSTON, JUDGE. Reversed, with directions.

Mulvihill & Gilson, for appellant Talcott.
Weaver & Giller, for cross-appellant Shean.
Walter G. Badham, for appellee Coe.

Heard before Goss, C. J., RoSE, GooD, EBERLY, PAINE and
CARTER, JJ., and MUNDAY, District Judge.

Goop, J.

This is an action for the cancelation of a mortgage for
$1,600 on sublot 2 of lot 2, Porter Place addition to the
city of Plattsmouth, Nebraska. The mortgage in question
bears date September 3, 1929, and purports to be executed
by Clarence M. Coe and his wife, Mary J., to J. M. Tal-
cott and Frank R. Dehner. For some time prior to that
date Coe and wife, as joint tenants, held legal title to the
lot in question and occupied the premises as their home-
stead. The action was brought against J. M. Talcott, Frank
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R. Dehner and Katherine F. Shean. Defendant Shean
claims to be the owner under assignment from the mort-
gagees.

Cancelation was sought on the ground that the mortgage
had been procured by fraud and had not been acknowledged
by either of the Coes, and for the latter reason, it was
alleged, the mortgage was void. Talcott answered, deny-
ing that the mortgage was obtained by fraud, and alleged
that it was duly executed and acknowledged before a
notary public by both Coe and wife. Defendant Shean
filed answer and cross-petition, alleging that she was the
owner and holder of the mortgage and note for $1,600
secured thereby, and prayed foreclosure.

Prior to the trial Clarence M. Coe departed this life, and
Mary J. Coe became the sole owner of the legal title to the
mortgaged premises. She filed replies to the answer of
defendant Talcott and the answer and cross-petition of de-
fendant Shean, in which she denied that either she or
Clarence M. Coe had signed the note for $1,600, which the
mortgage purported to secure, and alleged that, if their
signatures appeared thereon, they were obtained by some
device or fraud unknown to her, and alleged that at the
time the note and mortgage were purported to have been
executed Coe and wife were indebted to Dehner and Talcott
in the sum of $800 and no more. At the trial the case was
dismissed as to defendant Dehner. Trial of the issues re-
sulted in a decree finding generally for plaintiff, canceling
the mortgage and dismissing the cross-petition of defend-
ant Shean. Defendant Talcott and defendant and ecross-
petitioner Shean have appealed.

Dehner and Talcott were sons-in-law of the Coes. There
is a conflict in much of the evidence relating to the pertinent
facts. The following facts are fairly reflected from the
record, without substantial dispute:

Coe and wife owned and lived on a farm in Iowa which
they were about to lose unless certain payments could be
made. Talcott advanced money to the Coes with which
to make the payments. A little later it was found that
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other money would have to be advanced to save the farm,
and Talcott advanced that money to the Coes. Then the
Coes, aided by Talcott, traded the farm in Iowa for one
in Missouri. An additional fund was required to finance
the Coes in their new home which was advanced by Talcott.
Dehner then took over a half interest in the obligation of
the Coes. A mortgage in favor of Talcott and Dehner for
$1,400 was executed by the Coes upon the Missouri farm.
Additional money had to be advanced for the purpose of
making certain improvements on the Missouri farm, which
money Coe and Dehner apparently furnished. Later the
Missouri farm was traded for the house and lot in Platts-
mouth.

In the exchange of the Missouri property for the house
and lot in Plattsmouth, the Coes received a second mort-
gage upon the Missouri land for $800, which was assigned
to Talcott and Dehner as a credit upon the amount owing
to them. It appears that some expense was incurred in
effecting the transfer of the property in Missouri for that
in Nebraska; that some improvements and repairs had to
be made upon the Nebraska property, and that Talcott
and Dehner advanced the funds for this purpose. As to
the amount that was due at the time the note and mortgage
were executed there was a difference in the testimony.

. Mrs. Coe first testified that there was only $800 due,
but later testified: “Well, I wouldn’t say that it wasn’t
nor I wouldn’t say that it was for the $1,600.” Mrs.
Dehner testified that there was only $800 due, but the
source of her information is not disclosed, and it appears
to be her conclusion rather than any actual knowledge that
she had. Mr. Dehner was called as a witness for plaintiff,
but did not testify as to the amount due himself and Tal-
cott from the Coes. Talcott testified as to the time and
amounts of the several advancements made, and produced
a memorandum showing where the amount had been com-
puted, which was slightly in excess of $1,600, due at the
time the note and mortgage in controversy were executed.
He testified that he made the mortgage for $1,600. His
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evidence appears straightforward, and in a number of in-
stances documents were produced which corroborate his
testimony.

Mrs. Coe acknowledged the signatures of herself and
husband on the 1,600-dollar note, but did not know when
or how she came to sign the same, according to her testi-
mony. Her testimony in some instances is contradictory;
in other instances it shows that her memory was defective
to such an extent as to seriously affect the weight of her
evidence.

The mortgage purports to be acknowledged before J.
Leeka, a notary public. Mr. Leeka was a lawyer, and at
the time had an office adjoining the office of Mr. Talcott in
the same building in Omaha. He testified that the acknowl-
edgments were taken before him; that Mr. Coe signed and
acknowledged the mortgage in his office ; that on the follow-
ing day he went with Mr. Talcott to the Talcotts’ home
where Mrs. Coe was, and that she there signed and acknowl-
edged the mortgage before him. Mrs. Coe admitted that
the instrument was signed at the home of the Talcotts. She
admitted her signature and that of her husband to the note
for $1,600, and also their signatures to the mortgage, but
denied that Mr. Leeka had taken her acknowledgment to
the mortgage. Talcott also testified that Mr. Coe acknowl-
edged the mortgage before Leeka in Leeka’s office. Mrs.
Talcott testified that she was present when Mrs. Coe signed
the mortgage, and that she acknowledged the same before
Leeka. Mrs. Coe further testified that the instrument,
when she signed it, was a blank piece of paper, with nothing
thereon, while Mrs. Talcott testified that, while she did
not read it, she did know that it was a filled-out instrument.
It may also be observed that Mr. Dehner, who seems to
have been friendly to the plaintiff in this controversy and
who was a witness, testified that he signed and acknowl-
edged the assignment of the mortgage to defendant Shean.

Section 20-1925, Comp. St. 1929, reads: “In all appeals
from the district court to the supreme court in suits in
equity, wherein review of some or all of the findings of fact
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of the district court is asked by the appellant, it shall be the
duty of the supreme court to retry the issue or issues of
fact involved in the finding or findings of fact complained
of upon the evidence preserved in the bill of exceptions,
and upon trial de novo of such question or questions of fact,
reach an independent conclusion as to what finding or find-
ings are required under the pleadings and all the evidence,
without reference to the conclusion reached in the district
court or the fact that there may be some evidence in support
thereof.”

We have, however, frequently held that in this class of
cases the court, in reaching its own conclusions, will con-
sider the fact, where the evidence is in conflict, that the
trial court saw the witnesses and had an opportunity to
observe their manner of testifying. Notwithstanding this
rule, we are convinced, from a consideration of all the
testimony, that the charge that the note and mortgage were
obtained by fraud is not sustained by a preponderance of
the evidence.

With reference to the acknowledgment, the rule of law
is: “A certificate of acknowledgment of a deed or mort-
gage, in proper form, can be impeached only by clear, con-
vincing, and satisfactory proof that the certificate is false
and fraudulent.” Phillips v. Bishop, 35 Neb. 487, 53 N. W.
375. Instead of the evidence being clear, convincing, and
satisfactory that the certificate is false, the preponderance
of the evidence, in the instant case, seems to be to the con-
trary.

We are of the opinion that the trial court erred in finding
that the mortgage in question was obtained by fraud, and
that it was not duly acknowledged.

_ The judgment of the district court is reversed, and the
cause remanded, with directions to enter a decree in con-
formity with this opinion, and to enter a decree of fore-
closure of the mortgage in favor of cross-petitioner Shean.
REVERSED.
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MABEL D. MORSE, APPELLEE, V. GENERAL AMERICAN LIFE IN-
SURANCE COMPANY, APPELLANT.

FiLep DECEMBER 6, 1935. No. 29404.

1. Insurance: PoLicYy: CONSTRUCTION. If any uncertainties or
ambiguities appear in an insurance policy which may be solved
by either one of two reasonable constructions, the one that is
more favorable to the insured and which will give life, force
and effect to the policy should be adopted.

2. Contracts: CONSTRUCTION. Contracts must receive a reasonable
construction, so as to give effect to the intention of the parties
thereto and carry out, rather than defeat, the purpose for which
they were executed.

3. Insurance: PoricY: CONSTRUCTION. Where a life insurance
company, without new application and without new medical
examination, issues a new policy of insurance to one of its
policyholders upon his request for a reduction in the amount
of his insurance, as of the date of the original policy, and for
the sole purpose of reducing the amount of insurance to be
carried, and where the new policy contains terms identical with
those of the former policy, except as to the amount of insur-
ance and premium, and such policy is given the same number
and date as the original policy and is based upon the request
of the insured for reduced amount of insurance, his original
application and his original medical examination, such new
policy is but a continuation of the former policy in a reduced
amount and the date of the old, and not of the new, policy
governs in determining the applicability of a suicide provision
in such policy.

APPEAL from the district court for Dodge county:
FREDERICK L. SPEAR, JUDGE. Affirmed.

Loren H. Laughlin, Allen May and J. R. Burcham, for
appellant. ‘

Waldo Wintersteen and Cook & Cook, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE and
CARTER, JJ., and MUNDAY, District Judge.

Goop, J. '

Plaintiff sued to recover upon a policy of life insurance.
Defendant pleaded that the policy contained a provision
that the company should not be liable, except for premiums
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paid, in the event that insured should commit suicide within
one year from the date of the policy, and alleged that the
insured had committed suicide within one year. Plaintiff
had judgment, and defendant has appealed.

The cause was determined upon a demurrer to the de-
fendant’s answer. The pleadings reflect the following
pertinent facts: November 6, 1923, the Missouri State
Life Insurance Company issued to plaintiff’s husband,
Harry S. Morse, a 20-payment life policy for $2,000, which
contained a clause providing that, in the event assured
committed suicide within one year from the date of the
policy, the recovery should be limited to the premiums paid.
In 1933 the Missouri State Life Insurance Company trans-
ferred all of its assets to the defendant, and the latter as-
sumed all the obligations of the former company. Morse
paid his premiums to the former company up to and in-
cluding the year 1933, when he sent to defendant a request
in the following form:

“Missouri State Life Insurance Company
“Home Office, Saint Louis
“General American Life Insurance Company.
Policy No. 465333

“T hereby request the Missouri State Life Insurance Com-
pany to change the above numbered policy as follows:

“Reduce to $1,000 as of original date of issue with out-
standing loan of $242.00.

“T elect the automatic premium loan option.

“This is supplemental to the application on which the
policy herein referred to was issued, and it is understood
that this forms a part of the contract in the same manner
as said application.

“Dated at Fremont, Nebr., this 6 day of December, 1933.
“Harry S. Morse, Insured.”

The defendant took up the old policy for $2,000 and is-
sued a new policy for $1,000. The form of the new policy
was identical with that of the old, save that the amount of
the insurance was stated to be $1,000 and the premium was
reduced to gne-half that provided in the original poliey.
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To this policy were attached the application for the original
insurance, including original medical examination, and the
above request. The new policy issued contained this re-
cital:

“This insurance is granted in consideration of the appli-
cation herefor and of the payment in advance of Thirty-
nine and 82/100 Dollars being the premium for the first
year’s insurance under this policy ending on the 6th day of
November, 1924. The insurance will be continued there-
after upon the payment of the * * * annual premium of
Thirty-nine and 82/100 Dollars, on or before the sixth day
of November in every year during the continuance of this
policy, until premiums for twenty policy years, including
the first, have been paid.

“In witness whereof, the General American Life Insur-
ance Company, successor to the Missouri State Life In-
surance Company has caused this policy to be signed by its
President and its Secretary, and to be duly attested by its
Registrar, this 27th day of December, 1933, subject to our
assumption certificate dated September Tth, 1933.”

The assumption certificate referred to was the assump-
tion of risk when the defendant took over the assets of the
Missouri State Life Insurance Company. The number of
the original policy was 465333. The same number was
given to the new policy. The new policy contained the
following indorsement:

“Home Office St. Louis
“Number 465333
“20-Payment Life Policy
“Annual Dividend; Life Income and Waiver
of Premium Disability
“$1,000
“Insurance on the Life of Harry S. Morse
“Annual Premium $39.82
“Date Nov. 6th, 1923.”

Defendant contends that an entirely new policy was
issued on the 27th day of December, 1933, and that, the
insured having committed suicide within one year from
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that date, there could be no recovery upon the policy except
for the amount of the premiums paid upon that particular
policy. Plaintiff contends that, although a new policy in
form was issued to the insured, it was the intention and
understanding of both parties that it was a continuation of
the old policy to the extent of $1,000, and that the suicide
clause had no operation, since the insured did not commit
suicide until more than ten years after the issuance of the
original policy.

It may be observed that the record shows that the insured
was 35 years of age at the time the first policy was issued.
The age given in the new policy is stated at 35 years. The
new policy was not issued until more than ten years after
the issuance of the first; yet the premium remained the
same for the same amount of insurance. There was no new
medical examination; there was no application for a new
policy; the date of the premium payment was made to
correspond with that of the old policy, to wit: November
6, instead of December 27, the date of the issuance of the
new policy.

Counsel for the respective parties have cited us to many
cases dealing with somewhat similar situations. None of
them is expressly in point; nor have we been able to find
any case where the facts were, in all respects, similar to
those involved in the instant case. Defendant relies to a
considerable extent upon the case of Gans v. Aetna Life Ins.
Co., 214 N. Y. 326, 108 N. E. 443, and plaintiff relies to a
considerable extent upon the later case of Silliman v. Inter-
national Life Ins. Co., 131 Tenn. 303, 174 S. W. 1131. The
facts in the instant case differ to such an extent from the
facts in those cases that we do not consider that either is a
precedent to be followed in this case.

We think that the instant case must be ruled by certain
well-settled principles of law, one of which is: If any un-
certainties or ambiguities appear in an insurance policy
which may be solved by either one of two reasonable con-
structions, the one that is the more favorable to the insured
and which will give life, force and effect to the policy should
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be adopted. Another is that contracts must receive a rea-
sonable construction so as to give effect to the intention of
the parties thereto and carry out, rather than defeat, the
purpose for which they were executed.

In the instant case, it is clear that the insured made no
application for a new policy. What he requested was modi-
fication of his old policy. The modification desired was a
reduction in the amount of the policy by one-half, and
likewise a reduction by one-half of the premium which he
would be required to pay. His request was for that and
nothing more. Defendant, in attempting to comply with
that request, instead of placing a rider or an indorsement
upon the policy stating the modification, issued a new policy
in the precise form of the old policy. The new policy shows
on its face that it was to operate as a continuation of the
old policy but in a reduced amount, because it recites the
date as November 6, 1923 ; it recites the age of the assured
as 35 years. The date given was the date of the original
policy; the age of assured was his age at the time the
original policy was issued. Clearly, if it was an entirely
new policy, the premium rate would be higher when issued
ten years later and when the insured was ten years older;
yvet the premium remained the same. No new medical
examination was required; no new application by assured
was required. The original application and the request for
reduction in the amount of the insurance were each attached
to the new policy. If it was an entirely new policy and not
dependent upon the original application, there would be no
reason for attaching the original application thereto. More-
over, if it was an entirely new policy, the defendant would
be violating section 44-802, Comp. St. 1929, which provides
that no life insurance company, doing business in this state,
shall enter into any contract of insurance upon lives within
this state without having previously made, or caused to be
made, a preseribed medical examination of the assured by
a legally qualified and practicing physician. We prefer to
believe that the defendant acted in good faith and did not
intend to violate this statute.
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Under all the circumstances disclosed, we are impelled to
the view that it was the intention of the parties that the
new policy should operate as an extension of the old policy
to the amount of $1,000. We think that the effect of what
was done is precisely the same as if the defendant had at-
tached to the old policy a rider, reciting that the amount of
the insurance and the premium were each reduced one-half.
Clearly, that is what was done by the issuance of a new
policy. The date of the effective insurance was November,
1923, and not December, 1933. The insured did not commit
suicide until more than ten years after the issuance of the
original policy. The suicide clause constitutes no defense.

The judgment of the district court is right and is

AFFIRMED.

EDMOND SHINEFLEW V. STATE OF NEBRASKA.
FiLep DECEMBER 6, 1935. No. 29530.

Rape: TRIAL: EXCLUSION OF EVIDENCE. A note, written during the
hours of an alleged assault to commit rape, by the prosecutrix
to the defendant, who was temporarily absent from the room,
which note disclosed a close intimacy between the parties, was
competent evidence, and it was prejudicial error for the court
to reject it.

ERROR to the district court for Otoe county: DANIEL W.
LIVINGSTON, JUDGE. Reversed.

Thomas E. Dunbar and Varro E. Tyler, for plaintiff in
error.

William H. Wright, Attorney General, Paul P. Chaney
and Lester A. Danielson, contra.

"Heard before Goss, C. J., Rosg, Goop, EBERLY, DAYy,
PAINE and CARTER, JJ.

PAINE, J.
This is an error proceeding, in which the plaintiff in



Vor. 130] SEPTEMBER TERM, 1935 43
Shineflew v. State

error, hereinafter called the defendant, was convicted of
an assault with intent to commit rape. The jury deliberated
some 63 hours before reaching their verdict. The defend-
ant was sentenced to the penitentiary for a term of not less
than three years nor more than five years.

The prosecutrix was 17 years of age, but previous
chastity was not alleged nor proved. The evidence of the
prosecution is to the effect that on January 26, 1935, prose-
cutrix met the defendant near the Overland theatre in the
business district of Nebraska City; that he said he wished
to speak to her, and they stepped into an alley, and he put
a gag in her mouth and some instrument at her back, and
told her he would “blow her insides out” if she did not obey
him ; that he ordered her to cross Seventh street, a street
well lighted with electroliers, and also another street, at
about 7:30 on Saturday evening, with many people on the
streets, and that they passed a book-store that was well
" lighted, and continued up an alley, which was also lighted
in the center of the block, and thus he compelled her to go
to his home, where he fastened the door shut with a punch
driven in by a hammer, the door being old and the lock out
of repair. She testified that he knocked her down with his
fist for the purpose of committing rape upon her, and that
she struggled with him, and that this struggle continued
for five and a half hours. That some time after midnight
he sent her over to her home, which was just across the
street.

When she reached home, her father called a doctor, who
arrived about 1:30 a. m., and found that her breasts were
red and that there were some marks on her hips, and some
abrasions along her lips, and that her ears were red, and a
marked tenderness in the right temporal region of her head.
The doctor was asked what she said in regard to attempted
rape, and his answer was: “I asked her about that and she
said there was no rape or attempted rape and so I took her
word for it.”

The evidence discloses that prosecutrix had been em-
ployed to care for the defendant’s home during the absence











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































