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CASES DETERMINED

IN THE
SUPREME COURT OF NEBRASKA

JANUARY TERM, 1935

Roy H. PRESTON V. STATE OF NEBRASKA.
FILED MaAY 10, 1935. No. 29482,

Criminal Law: REVIEW. Where it is apparent from the bill of ex-
ceptions that material evidence has been omitted, it will not be
considered on appeal in determining an issue of fact or the
sufficiency of the evidence to sustain a finding of fact by the
trial judge.

ERROR to the district court for Platte .county: Louis
LIGHTNER, JUDGE. Affirmed.

J. A. Hayward and Grover Long, for plaintiff in error.

William H. Wright, Attorney General, Paul P. Chaney
and Milton C. Murphy, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE
and CARTER, JJ., and REDICK, District Judge.

PER CURIAM.

Roy H. Preston was convicted of arson and prosecutes
error proceedings to this court. The assignments of error
relate to the misconduct of the bailiff in the performance
of his duties with the jury. The plaintiff in error relied
mostly upon affidavits which are not a part of the bill of
exceptions and so cannot be considered. First Trust Co. v.

(1)
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Glendale Realty Co., 125 Neb., 283. The state introduced
oral testimony which discloses that some material evidence
was before the court which is not in the bill of exceptions.
Where it is apparent from the bill of exceptions that ma-
terial evidence has been omitted, it will not be considered
on appeal in determining an issue of fact or the sufficiency
of the evidence to sustain a finding of fact by the trial
judge. Dawson v. Stockmen’s Nat. Bank, 119 Neb. 115;
Greene v. Greene, 49 Neb. 546, 34 L. R. A. 110, 59 Am.
St. Rep. 560. _
The conduct of a bailiff in charge of a jury is a question
of fact. It will be presumed, in the absence of a proper
bill of exceptions, that the evidence was sufficient to sup-
port the finding of the trial judge.
AFFIRMED.

E. H. LUIKART, RECEIVER OF HINDS STATE BANK OF ODELL,
APPELLANT, V. BEATRICE NATIONAL BANK ET AL., APPELLEES.

FiLep May 10, 1935. No. 29259.
Cause reviewed and judgment affirmed.

APPEAL from the district court for Gage county:
FFREDERICK W. MESSMORE, JUDGE. Affirmed.

F. C. Radke, Clinton J. Campbell, James L. Brown and
Barlow Nwye, for appellant.

Peterson & Devoe and Jack & Vette, contra.

Heard before Goss, C. J., RoSE, GooD, EBERLY, PAINE
and CARTER, JJ., and REDICK, District Judge.

Goss, C. J.

The receiver sued defendants for $5,000 with interest
from September 30, 1929, charging them on that date with
a conspiracy by which the Hinds State Bank was de-
frauded in the sum named. From an adverse judgment
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favoring both defendants, plaintiff appealed. The cause
was tried to the court.

The action grows out of the dealings of Hinds and Hinds
State Bank of Odell with Beatrice National Bank, which
was correspondent and depositary of the Hinds bank.
Hinds was president and managing officer of the Hinds
bank. It had $20,000 capital stock, of which Hinds owned
$18,500. For years Hinds had borrowed money, both for
himself personally and for his bank, from the Beatrice
bank. These loans were always secured by collateral
regularly furnished by Hinds who was the only person
with whom the national bank dealt in any of the matters.
Hinds testified that all the money he borrowed from the
Beatrice bank was for the aid and benefit of the Hinds
bank. It was in fact borrowed to bolster up a depleted
cash reserve.

The controlling events center around September 30,
1929. On the morning of that day the Beatrice bank held
two notes of Charles N. Hinds for $5,000 each, secured by
collateral, and two notes of the Hinds bank for $5,000 each,
secured by collateral. Late that day Hinds came to the
Beatrice bank with additional collateral from the Hinds
bank and borrowed $5,000 more for the Hinds bank. The
two Hinds bank notes and one Charles N. Hinds $5,000
note were taken up and three new notes were given by
Hinds bank as follows: One for $5,000, another for $5,000
and the third for $10,000; this last also in effect renewing
the debt evidenced by the Charles N. Hinds note for
$5,000 taken up by mistake. But, in addition to the new
collateral furnished on that day to secure the $5,000 fresh
loan, the Beatrice bank also attached to the $10,000 note
the collateral it had long held on the Charles N. Hinds
$5,000 note taken up and merged in this $10,000 new note.
These Charles N. Hinds collateral notes amounted to more
than $5,000, were later paid by the makers to the Beatrice
bank, more than paid the half of the $10,000 note for
which Charles N. Hinds was responsible and left an excess
which was applied on the $5,000 share of the Hinds bank’s



4 NEBRASKA REPORTS [VoL. 129
Luikart v. Beatrice Nat. Bank

part of its $10,000 note. So the Hinds bank did not pay
the Charles N. Hinds note which had been taken up. His
collateral, which had secured it, was carried forward as
security for the debt and more than paid it. It is stipu-
lated in the evidence that the three collateral notes, speci-
fying them, amounting to $8,000 (but which we find from
other evidence had originally totaled $6,100) ‘“have all
been paid in cash in full, with interest, the same being
collateral to note 72 and the renewal notes of 72.” This
note number 72 was the original $5,000 Charles N. Hinds
note. It was made September 11, 1928, It was renewed
on April 26, 1929, as number 1732, and it was this re-
newal note which was taken up on September 30, 1929,
and merged in the $10,000 note. To trace all the notes
through the accounts of the banks and the oral testimony
would unduly prolong this opinion. No valid controversy
can arise from the evidence that the ultimate facts are as
we have stated them.

The claim of the receiver against the Beatrice bank may
be said to be based upon two of the notes at all times held
by the Beatrice bank as collateral to notes number 72, its
renewal, number 1732, and, after September 30, 1929, as
collateral to number 3003, which was the $10,000 merged
note heretofore referred to. These two notes were the
Bernadt note of $2,500 and the Goeller & Tatro note for
$2,600. It is claimed by the receiver that on July 9, 1929,
and July 3, 1929, respectively, they were taken back into
the Hinds State Bank, and credit was given to Hinds
personally for them, so that on September 30, 1929, the
Hinds State Bank owned them (together with the Hiatt
note for $1,100) according to the records of the Hinds
bank. The above facts were testified to by an auditor for
the banking department, who testified, however, that while
the Hinds bank records showed that it owned these notes
on September 30, 1929, they were at that moment “in the
hands of the Beatrice National Bank as collateral to the
bills payable of the Hinds bank—what note, I don’t know.”
On cross-examination of the witness it was developed
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that the Hinds bank records did not show affirmatively
that Hinds was given credit for these collateral notes and
that the testimony on that point was speculative. The
witness claimed to arrive at the conclusion by deduction,
by some process of elimination, which the trial court did
not accept, nor do we.

The records of the Hinds bank showed positively that
Hinds had purchased and paid that bank for these col-
lateral notes in 1928 and owned them personally when he
had put them up as collateral to his first $5,000 note with
the Beatrice National Bank. It is a fair inference from
the evidence that the Beatrice bank continued to hold them
as collateral until they were paid by the makers and the
proceeds applied to the debts for which they were held as
security. Both Wallace Robertson, president of the Beatrice
bank, and Charles N. Hinds so positively testified.

This review is concerned with questions of fact. The
evidence seems to us to negative any knowledge or notice
brought home to Beatrice National Bank or its officers that
Hinds did not have full right to pledge the collateral. The
evidence further seems to indicate that Hinds actually
owned these collateral notes. The evidence does not sus-
tain the burden on the plaintiff to prove otherwise. There
was no evidence of any conspiracy of the two banks or by
their officers to defraud the Hinds State Bank by means of
-the transactions. Particularly as to the acts and conduct
of the Beatrice bank the evidence on this subject is clear.

The trial court, who observed and heard the witnesses,
found no liability of either defendant to the Hinds State
Bank. We are of the opinion the judgment was right.
It is

AFFIRMED.
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WILLIAM B. HOAGLAND, APPELLANT, V. STATE OF NEBRASKA,
APPELLEE,

FiLEp May 10, 1935. No. 29219.

1. Habeas Corpus. A prisoner confined in the county jail under a
commitment conforming to the judicial sentence imposed is not
entitled to a discharge from custody on habeas corpus before
serving his term, unless the sentence or commitment is void.

2. In habeas corpus, the burden is on petitioner to prove
his detention is unlawful.
3. Errors not invalidating the sentence or commitment in

a criminal prosecution are unavailing for the discharge of the
prisoner on habeas corpus.

4. Evidence. The judicial record of the sentence in a criminal
prosecution, or a duly certified copy thereof, is the best evi-
dence of the penalty imposed for the offense committed.

5. Habeas Corpus. Where each of two commitments directing im-
prisonment of a convicted offender for 30 days was issued by a
municipal judge who subsequently wrote on each of the writs,
which were fastened together with staples, “These sentences to
run consecutively,” the prisoner, on habeas corpus, is not en-
titled to a discharge from custody after serving 30 days, with-
out competent proof that both sentences did not require im-
prisonment for 60 days.

APPEAL from the district court for Douglas county:
JOHN W. YEAGER, JUDGE. A ffirmed.

Johnsen, Gross & Crawford, for appellant.

William H. Wright, Attorney General, Milton C. Murphy
and D. E. O’Brien, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAy,
PAINE, and CARTER, JJ.

ROSE, J.

William B. Hoagland petitioned for a writ of habeas
corpus and for an order releasing him from the Douglas
county jail on the alleged ground that he was therein un-
lawfully deprived of his liberty. The writ was issued and
petitioner was taken before the district court, where there
was a hearing upon the petition, the sheriff’s return, the
evidence adduced and the arguments of counsel. The dis-
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trict court found that petitioner was not unlawfully de-
prived of his liberty and remanded him to the custody of
the sheriff. From that judgment he appealed.

The sheriff detained petitioner under two commitments
fastened together with staples. The commitments were
issued by Lester Palmer, judge of the municipal court of
Omaha, January 16, 1934. Each on its face bore this
entry: “These sentences to run consecutively and not con-
currently. Lester Palmer.” Each of the entries was made
by Lester Palmer in the office of the county jail January
17, 1934. Both commitments directed the sheriff to re-
ceive and keep Hoagland until discharged by due course of
law. One of the commitments stated that Hoagland had
been charged with having unlawful possession of intoxi-
cating liquor, that he had been found guilty and that he
had been sentenced to serve a term of 30 days in the
county jail. The other commitment was the same, with
the exception that the charge was operating a motor
vehicle while under the influence of intoxicating liquor.
After imprisonment of 30 days, Hoagland claimed the
sentences ran concurrently; that he had served his full
term under both commitments; that the entries, “These
sentences to run consecutively,” were void; that further
detention was unlawful and that he was entitled to his
liberty. The law has been stated as follows:

“A prisoner held under a process in due form issued
upon a judgment cannot obtain his discharge by habeas
corpus, unless the judgment is void, and not merely void-
able.” In re Application of Walker, 61 Neb. 803.

“In an original application for a writ of habeas corpus
whereby the plaintiff seeks his discharge from the custody
of an officer holding a warrant or commitment regular on
its face, it devolves upon the plaintiff to show that his de-
tention is unlawful. Failing to do so, the application will
be dismissed and the plaintiff remanded to the custody of
the officer holding the authority for his detention.” In re
Page, 83 Neb. 299.

“On habeas corpus the inquiry is confined to matters



8 NEBRASKA REPORTS [VoL. 129
Hoagland v. State

which are jurisdictional, mere irregularities or errors,
however gross, which do not render the proceedings a
nullity, not being considered.” Keller v. Davis, 69 Neb.
494,

If the sentences or judgments required Hoagland to
serve two terms of 30 days each, one term to follow the
other, both terms were not served. If such were the
judgments, the entries quoted from the commitments and
the commitments themselves were not at variance with the
sentences pronounced by the judge of the municipal court.
The burden was on Hoagland to prove he was sentenced to
imprisonment for 30 days only for both offenses. The
judicial record of the sentences in the criminal prosecution
or a duly certified copy thereof is the best evidence of the
penalties imposed for the offenses committed. Myers v.
Fenton, 121 Neb. 56. A judicial record or copy of formal
judgments was not produced or offered. There was, how-
ever, a stipulation to the effect that Hoagland was arrested
January 14, 1934; that he was charged with the two
offenses already stated ; that he appeared with his attorney
in the municipal court at Omaha January 16, 1934; that
evidence was adduced by the state, accused making no de-
fense; that he was sentenced on both charges at the same
time, the first sentence being 30 days in the county jail
for having unlawful possession of intoxicating liquor and
the second being 30 days in the county jail for operating a
motor vehicle while under the influence of intoxicating
liquor; that a sentence was written, “Thirty days in the
county jail,” across the back of each complaint by Lester
Palmer; that the complaints were the bases of the com-
mitments.

The evidence does not prove that the sentence, “Thirty
days in the county jail,” written across the back of each
complaint, was the only judicial record of the sentences.
The stipulated assertion that the complaints were the bases
of the commitments was an erroneous conclusion of law.
The commitments were based on the sentences or judg-
ments after complaints, trial and conviction. There was
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no competent evidence that either sentence or either com-
mitment was void, or that the entry on both commitments,
“These sentences to run consecutively,” as made by the
municipal judge who imposed the sentences and issued the
commitments, did not conform to the sentences actually
pronounced. The entries in connection with the commit-
ments imported imprisonment for 60 days. The conclu-
sion is that the record fails to show petitioner was unlaw-
fully deprived of his liberty.
AFFIRMED.

EpiTH C. ROGERS, APPELLANT, V. FLOSSIE J. BROWN, AP-
PELLEE.

FiLED MAY 10, 1935. No. 29261.

1. Automobiles: LIABILITY TO GUESTS: GR0SS NEGLIGENCE. “In

+ the law providing that an unintoxicated motorist shall not be
liable in damages to a guest except for ‘gross negligence,’ that
term means negligence in a very high degree, or the absence of
even slight care in the performance of a duty.” Gilbert .
Bryant 125 Neb. 731.

REMEDY. The remedy of a motorist’s guest
for neghgence resulting in personal injuries, as protected by
the constitutional provision that “every person, for any injury
done him in his lands, goods, person, or reputation, shall have
a remedy by due course of law,” was not taken away by the
guest law. Const. art. I, sec. 13; Comp. St. Supp. 1933, sec.
39-1129.

3. Appeal: PEREMPTORY INSTRUCTION. “In reviewing a peremptory
instruction in favor of defendant, issuable facts, which the
evidence in favor of plaintiff tends to prove, will be regarded as
established.” Gilbert v. Bryant, 125 Neb. 731.

4. Automobiles: DuTy oF MoToRIST. The duty of a motorist at a
congested intersection in public streets is commensurate with
the danger to himself and others.

5, It is the duty of the driver of a motor
vehlcle in a congested area in public streets to keep a lookout
for traffic signals and to comply with traffic regulations
adopted by statute and ordinance.

© 6. TRAFFIC SIGNALS. Traffic signals at congested public
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street crossings call attention of motorists to danger, law and
duty.

GrosS NEGLIGENCE: PROOF. A series of proved acts
committed by a motorist who, near and in a congested inter-
section in public streets, violated a traffic signal, disobeyed
traffic regulations adopted by statute and ordinance and drove
her automobile against another car, held evidence of gross
negligence.

Dury oF GUBST. ‘Ordinarily, the guest passenger in
an automobile has a right to assume that the driver is a rea-
sonably safe and careful driver; and the duty to warn him
does not arise until some fact or situation out of the usual and
ordinary is presented.” Lewis v. Rapid Transit Lines, 126 Neb.
158. -

9. Negligence. Where separate, independent acts of negligence by
different persons combine to produce a single injury, each par-
ticipant is liable for resulting damages, though one of them
alone might not have caused the injury.

APPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Reversed.

Frank S. Howell and George M. Tunison, for appellant.
Ziegler & Dunn and William Stalmaster, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

ROSE, J.

Edith C. Rogers, plaintiff, while a gratuitous guest in an
automobile owned and operated by Flossie J. Brown, de-
fendant, was injured when it collided with another car at
the intersection of Farnam street and Turner boulevard in
the city of Omaha, February 27, 1932, and brought this
action to recover resulting damages in the sum of $8,300,
charging defendant with gross negligence causing the
collision.

The petition contains two causes of action, one for per-
sonal injuries to plaintiff and the other for expenses and
liabilities incurred by her husband for her medical and
hospital care, the claim therefor having been assigned to
her. The charges of gross negligence are elaborately
pleaded in the petition, but may be outlined as follows:
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Violation by defendant of statute and city ordinances in so
operating her car, without regard to the condition of
traffic, as to endanger life and limb of other persons; in
passing in a congested intersection other vehicles going in
. the same direction; in driving faster than 12 miles an hour
while attempting to cross an intersection in a congested
district; in disregarding the traffic signal “slow” near an
intersection congested with traffic; in failing to signal
other motorists of her intention to pass in the intersection
cars going in the same direction; in neglecting to apply
brakes or to change defendant’s course in the presence of
danger in order to prevent a collision. The defenses inter-
posed by defendant are summarized by her as follows:

“Defendant’s answer to said petition is a general denial,
together with a further allegation that the plaintiff at no
time, up until the occurrence of the accident, made any
complaint, protest or objection to the defendant with
reference to the manner or speed at which defendant was
driving the car, and did not direct defendant’s attention to
any approaching car until possibly one or two seconds
before the accident actually occurred.”

The reply to the answer was a general denial. After
plaintiff introduced her evidence and rested, defendant
moved for a directed verdict in her favor on the ground
that gross negligence of the latter as the cause of the
collision was not proved. This motion was sustained and
from a resulting dismissal of the action plaintiff appealed.

The question presented by the appeal is the sufficiency
of the evidence to make a prima facie case in favor of
plaintiff for the consideration of the jury, notwithstanding
the statute providing that an unintoxicated owner or
operator of a motor vehicle shall not be liable in damages
to a gratuitous guest except for gross negligence. Comp.
St. Supp. 1933, sec. 39-1129. The term “gross negligence”
as thus used has been defined to mean “negligence in a
very high degree, or the absence of even slight care in the
performance of a duty.” Morris v. Erskine, 124 Neb. 754 ;
Gilbert v. Bryant, 125 Neb. 731; Swengil v. Martin, 125



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































