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ington. James M. Fitzgerald.. -|Omaha
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William A. Redic Omaha
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Willis G. Sears..... Owmaha
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John W. Yeager --|Omaha
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York.
Sixthe e Boone, Colfax, Dodge, Mer-{ Louis Lightner. Columbus
rick, Nance and Platte.|Frederick L. S Fremont
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and Wayne.
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Phelps and Webster.
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Hitchecock, Perkins and
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Paha and Rock.

Sixteenth........ Box Butte, Cherry, Dawes,|Earl L. Meyer...e Alliance
Sheridan and Sioux.

Saeventeenth..|Garden, Morrill and Scotts|George W. Irwin ... Bridgeport
Bluff.

Eighteenth...|Gage and Jefferson. Frederick W. Messmore . | Beatrice
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1934

FEDERAL TRUST COMPANY, APPELLANT, V. JOHN W. BAXTER,

APPELLEE.
FiLep NovEMBER 23, 1934. No. 29021.

Trusts: ATTORNEY AND CLIENT. “An attorney who induces his
client to execute deeds whereby the attorney acquires, without
consideration, legal title to the client’s lands, and thereafter
treats the lands as his own, will, in a suit by the client against
the attorney, be held to be a trustee, holding the legal title in
trust for his client.” Federal Trust Co. v. Ireland, 124 Neb. 369.
“A recreant trustee, or those dealing with him with
knowledge of the trust, will not be permitted to make a profit
out of the trust property at the expense of the beneficial owner.”
Federal Trust Co. v. Ireland, 124 Neb. 369.

Judgment: RES JUDICATA. “A former judgment is conclusive
when the parties and the question involved in the two suits are
the same, although the property claimed in them may be dif-
ferent.” Hanson v. Hanson, 64 Neb. 506.

Trusts: CONSTRUCTIVE TRUSTS: RELIEF IN EQUITY. “Where
one person obtains property of another by theft or fraud, equity
will raise a constructive trust in favor of the defrauded party,
and he may follow the property into the hands of third persons
taking it with knowledge.” Logan v. Aabel, 90 Neb. 754,
Where a trustee mingles trust funds with his own, the
whole mass may be resorted to by the beneficiary to restore the
trust fund. State v. Farmers State Bank, 121 Neb. 532.

APPEAL from the district court for Pawnee county:
JOHN B. RAPER, JUDGE. Affirmed.

(1)
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Federal Trust Co. v. Baxter .

H. N. Mattley and Herman Ginsburg, for appellant.
Stewart, Stewart & Whitworth, contra.

Heard before Goss, C. J., RoSE, GooDb, EBERLY and DAY,
JJ.

Goss, C. J.

Plaintiff sought foreclosure of a second lien arising out
of advancements to apply on interest due on a first mort-
gage for $98,000. This mortgage had been executed by
W. A. Gillan, record owner of the land. Plaintiff pleaded
that John W. Baxter claimed some interest in the land.

Baxter filed an answer and cross-petition, alleging that
he had conveyed the lands by deeds in blank as to the
consideration and grantee to Rolland F. Ireland, as his
attorney, to be held in trust by him for Baxter; to induce
the deeds Ireland falsely represented that Baxter’s rela-
tives were planning to have a guardian appointed so as
to deprive Baxter of the power to sell the real estate;
Ireland was authorized, in event of such application for
guardianship, to insert his own name in the deeds as
grantee, otherwise to use the deeds by inserting the name
of the purchasers when the lands were sold at a price
named by Baxter; the deeds were made about May 29,
1924, and on or about November 21, 1924, in pursuance
of his fraudulent scheme to procure the title, Ireland
inserted substantial considerations in each of the deeds,
wrote his own name therein, and caused the deeds to be
recorded in the various counties in which the lands were
situated; on May 28, 1928, plaintiff and Ireland, with
intent to cheat and defraud Baxter, caused the lands in-
volved to be conveyed by Ireland and wife to defendant
Gillan for a named consideration of $98,000, which was
much less than the actual value of the land, and on the
same day caused Gillan to execute the first mortgage for
that sum; Gillan acquired title for the benefit of plain-
tiff, the proceeds of the mortgage became a trust fund
belonging to defendant, but plaintiff wrongfully paid a
part thereof to Ireland, who is insolvent, and kept the
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rest; at all times plaintiff had full knowledge that the
lands belonged to Baxter; that Baxter did not discover
the fraud of Ireland until the fall of 1929 and the par-
ticipation of plaintiff therein until the summer of 1932;
on June 27, 1929, Federal Trust Company commenced an
action against Ireland and wife in Lancaster county to
foreclose a real estate mortgage on land acquired by the
Irelands in exchange for a part of the lands so deeded by
Baxter to Ireland, and Baxter intervened in that suit
claiming to be the owner of the real estate and that Ire-
land held the land as Baxter’s trustee; the decree in that
case finds that the Baxter lands were fraudulently acquired
by Ireland in trust; that plaintiff learned in May or
June, 1926, that Baxter was the real owner; that Ire-
land had no interest in the lands and that Federal Trust
Company accepted the mortgages with full knowledge
that Baxter was the owner of the real estate; and that
on appeal by plaintiff to the supreme court the judgment
was affirmed with a reduction in the amount of the
judgment. See Federal Trust Co. v. Ireland, 124 Neb.
369. Baxter pleads that judgment as an adjudication
of the rights of the parties here. Baxter prayed in the
instant case that plaintiff be decreed to hold in trust the
proceeds of the $98,000 mortgage and to account to
Baxter for the actual value of the land at the time it
was sold; and for such other relief as may be equitable.

Stating the substance of the decree briefly, the trial
court found generally in favor of Baxter on his cross-
petition and held that Ireland procured the deeds from
Baxter fraudulently, paid no consideration and held the
title in trust; that the case between the same parties in
Lancaster county constituted an adjudication of the issue
of notice to Federal Trust Company that Baxter was the
real owner of the land and that Ireland had no interest
except as trustee; that on May 21, 1928, plaintiff and
Ireland, with intent to defraud Baxter, caused the deed
from Ireland to Gillan and the mortgage by Gillan to be
executed and delivered; that the proceeds of the $98,000
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mortgage constituted a trust fund belonging to Baxter
and he is entitled to a judgment for that sum less the
encumbrance then existing, amounting to $73,482.30, or
$24,517.70, with interest at 7 per cent. from May 21,
1928, to May 10, 1933, and at the rate of 6 per cent.
from May 10, 1933, to June 10, 1933, the interest being
$8,756.15, making a total of $38,273.85 with interest
from June 10, 1933, at 6 per cent., which amount was
decreed as now held by Federal Trust Company in trust
for Baxter.

The trial court further found and decreed that plain-
tiff holds bonds in the principal sum of $5,000 on which
there is due $600 of interest as of April 26, 1933, secured
by the $98,000 mortgage, and that this constitutes a
part of the trust fund due Baxter as aforesaid and
Baxter is entitled to a first lien for the amount due
thereon concurrent with the lien allowed Federal Trust
Company in the decree allowing the lien of the balance
due on the principal mortgage.

On the main issues as to the fraud of Ireland in pro-
curing Baxter to convey the land and the notice of that
fraud to Federal Trust Company the proof here is similar
to that in the case of Federal Trust Co. v. Ireland,
124 Neb. 369. The decision in that case fully adjudicates
those questions and makes it unnecessary to report the
statement of the evidence here. Suffice it is to say the
evidence was ample to support the findings of the trial
court. Any other finding would be erroneous. It calls
for the application here of the rules laid down in the
former case to the effect:

“An attorney who induces his client to execute deeds
whereby the attorney acquires, without consideration,
legal title to the client’s lands, and thereafter treats the
lands as his own, will, in a suit by the client against
the attorney, be held to be a trustee, holding the legal
title in trust for his client. * * *

“A recreant trustee, or those dealing with him with
knowledge of the trust, will not be permitted to make
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a profit out of the trust property at the expense of the
beneficial owner.”

Appellant argues that the trial court erred in holding
that the prior case between the parties was an adjudi-
cation binding upon the parties here. Originally Baxter
had about 10,000 acres of land in Nebraska. Ireland,
through his confidential relation as attorney, influenced
Baxter to deed the land to him, without consideration,
but upon a promise to convey the land to Baxter’s
nominees and to account to Baxter for the proceeds.
Part of this land was involved in the former case and
part in this. The former adjudication that Ireland held
the lands in trust and that Federal Trust Company was
informed as to the trust relations in 1926 is binding
upon Federal Trust Company, which was a party both
there and here and litigated the question with Baxter
to the court of last resort. Only the property involved
was different. “A former judgment is conclusive when
the parties and the question involved in the two suits
are the same, although the property claimed in them
may be different.” Hanson v. Hanson, 64 Neb. 506.

Appellant thinks the court erred in not finding that
no adjudication existed in its favor by reason of a judg-
ment offered by plaintiff in a case between the two
parties in Kansas. The trial court was right. The
Kansas mortgages were executed in 1925, a year before
appellant learned that Baxter was still the owner of
the lands standing in Ireland’s name. The mortgage in
the instant case was given in 1928.

Appellant argues that the court erroneously granted
appellee inconsistent remedies and recoveries. It must
be kept in mind that this was a trust ez maleficio. The
trust company stands in the place of Ireland, who, as a
recreant trustee, violated his confidential and fiduciary
relationship to Baxter. The trust company in 1926
learned that he held title to the particular lands in trust.
The beneficiary has a right to follow the trust res.
“Where one person obtains property of another by theft
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or fraud, equity will raise a constructive trust in favor
of the defrauded party, and he may follow the property
into the hands of third persons taking it with knowledge.”
Logan v. Aabel, 90 Neb. 754. See United States v. Dunn,
268 U. S. 121. The land had been conveyed to Gillan,
who in turn mortgaged it to the trust company. The
proceeds of the mortgage belonged to Baxter. He has
followed the proceeds and finds part of it in the aug-
mented assets of the trust company and $5,000 of it in
bonds unsold still held and owned by the trust com-
pany. The other bonds secured by the $98,000 mortgage
had been sold to innocent purchasers and could not be
reached by Baxter. The court gave Baxter in its decree
the $5,000 worth of bonds (which with interest con-
stitute a lien concurrent with that of other bonds secured
by a mortgage on the lands) and directed appellant to
pay the other proceeds to Baxter. The judgment as to
the balance was not given as damages but as a sub-
stitute for the rest of the bonds. Where a trustee min-
gles trust funds with his own, the whole mass may be
resorted to by the beneficiary to restore the trust fund.
State v. Farmers State Bank, 121 Neb. 532. The recovery
is consistent with equity.

Other errors have been assigned. Those considered
worthy of discussion and not specifically mentioned are
merged in those already discussed. The judgment of
the district court is

AFFIRMED.

F. C. HOGG, ADMINISTRATOR, APPELLEE, V. ELIZABETH
MACDONALD, APPELLANT.

FiLED NOVEMBER 23, 1934. No. 29008.

1. Automobiles: FAMILY PURPOSE DOCTRINE. The family purpose
doctrine in the law applicable to automobile accidents and
resulting damages is recognized in Nebraska.

Master and Servant: INJURY To THIRD PARTY: LIABILITY OF

(34

—
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MAsTER. ‘“The owner of an automobile kept for family purposes
is liable for injuries inflicted upon a stranger as a result of the
negligent driving of one of his children, where the car is
occupied by members of the family and is being used for one

of the purposes for which it is kept.” Stevens v. Luther, 105

Neb. 184. .

: AutoMOBILES: FAMILY PURPOSE DOCTRINE. The family
purpose doctrine is a development of the rules applicable to the
relation of master and servant and principal and agent, which
have been extended to meet a new situation brought about by
the common use of the automobile, with the owner’s permission,
by members of his family for whom he provides and maintains it.

4. : . To extend the family purpose doctrine
in automoblle law to an employer with whom employee makes
his home, there being between them no ties of blood, it is
essential to show that employer was under obligation to support
employee, that the car was maintained by employer, that em-
ployee had general authority to use it for his own convenience,
and that he used it for a purpose for which it was maintained
at the time his actionable negligence arose.

APPEAL from the district court for Hall county: EDWIN
P. CLEMENTS, JUDGE. Reversed.

Chambers & Holland, C. Russell Mattson, Prince &
Prince and Lewis W. Heyde, for appellant.

H. G. Wellensiek and B. J. Cunningham, contra.

Heard before Goss, C. J.,, RoSE, EBERLY, DAY and
PAINE, JJ., and REDICK, District Judge.

RosE, J.

This is an action to recover damages in the sum of
$25,145 for alleged negligence causing an automobile
accident in which Andrew Y. McMullen was fatally in-
jured. The accident occurred about four miles north
of Shelton, in Buffalo county, October 14, 1932, at an
intersection of two highways, one running north and
south and the other east and west. McMullen died
October 18, 1932, as a result of his injuries, leaving sur-
viving him his widow, two sons and three daughters.
F. C. Hogg, administrator of decedent’s estate, is plain-
tiff and Elizabeth MacDonald is defendant.
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While Charles Flynn was driving north alone in a
Buick sedan owned by defendant, it collided with a
Dodge coupé owned and driven by John D. Stack, in
which McMullen was riding at the time of the collision.
Due care on the part of decedent and Stack, who came
to the intersection from the east and there turned south,
was pleaded in the petition, which alleged that defendant
approached from the south in a reckless and negligent
manner on the west side of the highway at approximately
70 miles an hour, thus causing the collision and the
resulting injuries; that Flynn, when alone, was by habit
a reckless and careless driver of the Buick sedan at a
high rate of speed, a fact known to defendant who en-
trusted him with her car; that she was a childless
widow residing on a farm and that her family con-
sisted of herself and defendant, who made his home
with her; that her Buick sedan was a family car pur-
chased, used and maintained as such by her for the
joint use of herself and Flynn; that with her knowledge
and consent it was being used by him at the time of
the collision for the purpose for which it was purchased
and maintained.

In an answer defendant admitted that an accident
occurred about the time and place pleaded in the petition
and denied each and every other allegation therein.
Defendant alleged also that the accident was caused by
the negligence of Stack and decedent, giving details,
who were then engaged in a joint enterprise. The reply
to the answer was a general denial.

Upon a trial of the issues the jury rendered a verdict
in favor of plaintiff for $16,863.30, which was reduced
by remittitur to $13,473.30. From a judgment for the
latter sum, defendant appeals.

On appeal it is elaborately argued by defendant that
the following instructions given by the court to the jury
contain prejudicial error, when considered with the evi-
dence:

“You are instructed that one who furnishes an auto-
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mobile for the pleasure and convenience of his family
makes the use of such vehicle for such purposes his
affair or business, and any member of his family driving
the vehicle with his consent, either express or implied,
and for the purpose for which it is furnished, is the
owner’s agent and the owner is liable for his negligence.

“You are instructed that the question whether or not
Charles Flynn, at the time of the accident and injury
complained of, was a member of the family of Elizabeth
MacDonald, is to be determined by you from the evidence
and all the facts and circumstances in the case, and in
this regard you are instructed that to be a member of
a family it is not essential that a person be a relative
of other members of the family. It is essential, how-
ever, that he should occupy a position in the house-

"hold analogous to that usually held by a relative living

with other relatives in a family. He should have as-
sumed the duties and have been accorded the privileges
of such a relative. The fact that a person is living in a
household, as an employee, does not in itself make him
a member of a family within the rule of the family
purpose law. The bond between him and the head of
the family must be stronger than that between master
and servant, the duties assumed by him must be different
than those of a hired employee and the privileges
accorded him in the family other than those usually
accorded a servant for satisfactory service.”

The family purpose doctrine in the law applicable to
automobile accidents and resulting damages has been
recognized in Nebraska, the rule being first stated as
follows: :

“The owner of an automobile kept for family purposes
is liable for injuries inflicted upon a stranger as a result
of the negligent driving of one of his children, where the
car is occupied by members of the family and is being
used for one of the purposes for which it is kept.”
Stevens v. Luther, 105 Neb. 184.

A reviewer of decisions recently said:
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“The doctrine is a development of the rules applicable
to the relation of master and servant and principal and
agent, which have been extended to meet a new situation
brought about by the invention of the automobile, and
its common use, with the owner’s permission, by the
members of his family for whom he has provided it.”
64 A. L. R. 879.

The principle under consideration and the reason for it
were stated in an opinion by Judge Flansburg in this
form:

“Where the head of a family has purchased or main-
tains a car for the pleasure of his family, he is, under the
so-called ‘family purpose’ doctrine, held liable for injuries
inflicted in the negligent operation of the car while it is
being used by members of the family for their own
pleasure, on the theory that it is being used for the pur-
pose for which it is kept, and that in operating it the
member of the family is acting as the agent or servant of
the owner.” Linch v. Dobson, 108 Neb. 632.

The jury in the case at bar were told in effect that
whether or not Flynn was a member of defendant’s family
should be determined from the evidence and all the faets
" and circumstances and that to make defendant liable for
his negligence he should occupy a position in the house-
hold “analogous to that usually held by a relative living
with other relatives in a family.” The instructions quoted
would extend the family purpose doctrine to remote
kindred and to persons not so related, if Flynn’s position
was analogous to “that usually held by a relative living
with other relatives in a family.” While the instructions
say that “He should have assumed the duties and have
been accorded the privileges of such a relative,” what
constitutes a family, within the meaning of the family
purpose doctrine, is a question left by the instructions
largely to the determination of the jury in view of the
evidence, facts and circumstances. In another jurisdiction
it was held that a subordinate member of a household, not
related by blood to the head of the family, created by
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negligence a liability of the latter for damages, where the
former had general authority to use a car actually main-
tained for her convenience. Swmart v. Bissonette, 106
Conn. 447. That ruling, however, does not justify the
instructions given in the case at bar.

The instructions do not give defendant the full benefit
of recognized limitations on the family purpose rule. The
supreme court of Minnesota said:

“We are now asked to extend the (family automobile)
doctrine to cases where an employer permits a favored
employee to use, for his own pleasure, an automobile kept
and ordinarily used in carrying on the employer’s business.
* * * Tf we were to hold as requested, it would tend to put
an end to the praiseworthy custom of many employers
who permit faithful employees to use occasionally, for
their personal enjoyment, automobiles kept and ordinarily
used in carrying on the employer’s business. * * * But,
aside from this particular consideration, we think both
reason and authority are opposed to plaintiff’s contention.
The extension of the family automobile doctrine to other
relationships cannot well be justified upon any principle
of the law of master and servant or principal and agent.
The owner of an automobile, who loans it to another to
use for purposes personal to the borrower, is neither
master nor principal, but merely a bailor, and in law is
not chargeable with the consequences of the borrower’s
negligence while pursuing his own ends in his own way.”
Mogle v. A. W. Scott Co., 144 Minn. 173. This view was
adopted in Ebers v. Whitmore, 122 Neb. 653.

Rules for determining the existence of the family rela-
‘tion, as contemplated by law, were adopted by the supreme
court of Texas as follows:

“1. It is one of social status, not of mere contract.

“2. Legal or moral obligation on the head to support
the other members.

“3. Corresponding state of dependence on the part of
other members for their support.” Roco v. Green, 50 Tex.
483. :
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These tests of the family relation, as contemplated by
law, were applied to the family purpose doctrine in the law
relating to negligence in the use of automobiles. Rogers v.
Kuhnreich, 247 Mich. 204.

The instructions in the present case were erroneous, be-
cause they did not inform the jury directly that the
general use of the car by Flynn and the maintenance
thereof by defendant for his convenience or for the con-
venience of both were essential .to a verdict in favor of
plaintiff. Whether the error was prejudicial to defendant
depends on the evidence.

The record contains testimony tending to prove the fol-
lowing facts: Defendant was a widow 68 years of age.
She resided on a farm in a five-room house near Shelton.
At the time of the accident Flynn was alone in defendant’s
car. He was then 21 years old; was not related to her by
the ties of blood or affinity; was employed by defendant at
$25 a month with board, room and washing; did chores,
mowed, hauled hay and grain, repaired fences, worked in
a grove, sawed trees; sometimes worked for oth' rs by the
day and received compensation from them; drove the car
for defendant and for himself; occupied the room used by
former employees of defendant in her house; had no indi-
vidual key to house or car; never used the car without
asking permission; always bought the gasoline and oil
when using the car for himself. There is testimony tend-
ing to prove what is thus narrated. The summary is con-
fined to only a small part of the evidence and is not a
determination of facts but a mere basis for testing the
instructions quoted. For the same purpose it may fairly
be inferred from the record that the relation existing
between defendant and Flynn was created by a contract of
employment; that board, room and washing were parts of
the compensation for work; that the relation of defendant
to Flynn was not analogous to that of parent and child;
that defendant was not under a legal or moral obligation
to support him; that he was not dependent upon her for
support; that he had no general authority to use the car
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for his own convenience, business or pleasure; that she
did not wholly maintain it when operated by him alone;
that he was not on any mission of his employer at the time
of the accident, but was then in the pursuit of his own
pleasure. With the record in the condition outlined the
erroneous instructions were prejudicial. The judgment is
therefore reversed and the cause remanded for further
proceedings.
REVERSED.

RETAIL SECTION OF CHAMBER OF COMMERCE OF PLATTS-
MOUTH, APPELLEE, V. WILLIAM G. KIECK, COUNTY
ATTORNEY, APPELLANT.

FI1LEp NoveMmBER 23, 1934. No. 29037.

1. Pleading: DEMURRER. General demurrer admits only such
facts as are well pleaded, and does not admit mere conclusions
of the.pleader.

2. Injunction: PLEADING. In petition for injunctive relief, an
allegation that plaintiff has no adequate remedy at law is not
sufficient. Facts must be alleged from which inadequacy of
legal remedy is apparent.

3. Lotteries. A lottery is a scheme for the distribution of prizes
by chance, and where the winner must give something of value
for the chance.

Coupons, good for a drawing by chance of something

of value, that are given with the purchase of merchandise

constitute a lottery.

APPEAL from the district court for Cass county: JAMES
T. BEGLEY, JUDGE. Reversed and dismissed.

Paul F. Good, Attorney General, and Paul P. Chaney,
for appellant.

W. A. Robertson, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY and
PAINE, JJ., and RAPER, District Judge.
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Goob, J.

This is an action for injunction. Defendant’s general
demurrer to the petition was overruled. He refused to
further plead. Injunction as prayed was decreed by the
trial court. Defendant has appealed.

We are required to determine whether the petition
stated sufficient facts to entitle plaintiff to injunctive re-
lief.

From the petition it appears that plaintiff is an unin-
corporated association of retail merchants in the city of
Plattsmouth; that defendant is the qualified and acting
county attorney of Cass county; that the members of
plaintiff have formulated and are operating what they
term a gift program and advertising enterprise. The plan
of operation, as briefly summarized, is that the members
of the plaintiff issue a free gift coupon with each 25-cent
purchase by any of their customers; that these coupons
are placed in a ballot box and a weekly drawing from the
gift coupons is held and the winner thereof is given gift
tickets which are redeemable in merchandise at the stores
of any of the members of plaintiff. Defendant, as county
attorney, has threatened to stop said practice of plaintiff,
to interfere with the ballot boxes where the gift coupons
are deposited, and to interfere with plaintiff’s members,
its agents, servants and employees in the operation of the
practice, and the threat of defendant to interfere with and
stop said enterprise was interfering with the business of
the members of plaintiff, and they had no adequate remedy
at law. Plaintiff prayed that defendant be enjoined from,
in any way, interfering with plaintiff in the operation of
such program and practice.

Defendant contends that the petltlon shows that plain-
tiff had an adequate remedy at law, and therefore was not
entitled to injunctive relief, and, secondly, that the pro-
gram and enterprise being carried on by plaintiff and its
members was a lottery and not a lawful enterprise. On
the other hand, plaintiff contends that the mere allegation
in the petition that plaintiff had no adequate remedy at
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law was a sufficient allegation of fact and that the de-
murrer admitted this fact, and further contends that the
program and enterprise being operated by plaintiff and its
members was a lawful enterprise and not a lottery.

With respect to the first proposition, it is a familiar
rule that a general demurrer admits the truth of all well
pleaded allegations in the pleading to which it is directed.
It is an equally familiar rule that such a demurrer does
not admit a mere conclusion of the pleader. Busboom v.
Schmidt, 94 Neb. 30; Dodson v. Woolworth Co., 118 Neb.
276. ‘“In fact a bare allegation that there is no adequate
remedy at law is not sufficient; facts must be alleged from
which the inadequateness of the legal remedy is apparent.”
13 Standard Ency. of Procedure, 84.

From the entire petition and the briefs, it is apparent
that the act of the county attorney which plaintiff seeks to
enjoin is prosecution of the members of the plaintiff for a
violation of the lottery statute. There is no contention
that this statute is invalid or unconstitutional, no allega-
tion that defendant intended to resort to any other than a
legal prosecution for an alleged violation of a criminal
statute. In our opinion, the petition fails to set forth
sufficient facts to show that plaintiff was without remedy
at law. ’

But the principal question is: Does the practice being
indulged in by the members of plaintiff constitute a
lottery?

Section 28-962, Comp. St. 1929, provides: “Whoever
opens, sets on foot, carries on, promotes, makes or draws,
publicly or privately, any lottery or scheme of chance, of
any kind or description, by whatever name, style or title
the same may be denominated or known; or by such ways
and means exposes or sets to sale any house or houses,
lands or real estate, or any goods or chattels, cash or
written evidences of debt, or certificates of claims or any
thing or things of value whatever, shall be fined in any
sum not exceeding five hundred dollars.”

In State v. Nebraska Home Co., 66 Neb. 349, this court
held:
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“To constitute a lottery it is necessary that a prize be
offered, and something of value be given for a chance to
obtain the prize.

“The prize may be anything of value; a preference or
privilege in the distribution of a common fund among
those entitled thereto, may constitute a prize.”

In Bouvier’s Law Dictionary lottery is defined as “A
scheme for the distribution of prizes by chance. * * *

“A scheme by which, on one’s paying money or some
other thing of value, he obtains the contingent right to
have something of greater value, if an appeal to chance,
by lot or otherwise, under the direction of the manager of
the scheme, should decide in his favor.” A similar defini-
tion of lottery may be found in 38 C. J. 287, and in 17
R. C. L. 1209, sec. 2. A

It has been held that coupons, good for a drawing of
something of value, that are given with the purchase of
goods, constitute a lottery. Lohman v. State, 81 Ind. 15;
United States v. Olney, 1 Abb. (U. S. C. C.) 275.

Entertainments at which each holder of an admission
ticket is entitled to a chance to win a prize are deemed
lotteries. Thomas wv. People, 59 Ill. 160. It has been
held that a scheme to increase the number of subsecribers
to a newspaper by giving to each paid-up subscriber a
numbered ticket, which will entitle him to a drawing for
certain prizes, to be given away by the newspaper to the
holders of the winning tickets, is a lottery. United States
v. Wallis, 58 Fed. 942,

While plaintiff terms its scheme a gift program and
advertising enterprise, it is more than a commonly-called
gift enterprise. Strictly speaking, a gift enterprise, in
a broad sense, is a scheme under which prizes are given
to purchasers of goods as an inducement to buy, a
familiar example of which is the green trading stamp,
but in such a scheme there is no element of chance. If
the scheme requires the goods to be sold for their market
value, but, by way of inducement, each purchaser is given
a chance to win a prize, the enterprise comes within the



VoL. 128] SEPTEMBER TERM, 1934 17
McDonald v. Omaha & C. B. Street R. Co.

meaning of a lottery. We think that, under the principles
announced, the program and enterprise, being carried on
by the members of the plaintiff, constitutes a lottery and
is in violation of the lottery statute.

We have no doubt that the members of plaintiff, in
good faith, believed that their plan of operation was not
a lottery and that it was lawful to carry it on, but in
this they were mistaken.

For the reasons already given, the injunction should
not have been granted. The judgment is reversed and
the action dismissed at the costs of plaintiff.

REVERSED AND DISMISSED.

THERESA MCDONALD, APPELLANT, V. OMAHA & COUNCIL
BLUFFS STREET RAILWAY COMPANY, APPELLEE.

FiLep NovEMBER 23, 1934. No. 29054.

1. Street Railways: INJURY TO PEDESTRIAN: PROXIMATE CAUSE.
When a pedestrian, approaching a street railway track, stops
in a place of safety, and observes an oncoming street car a
few feet away, still in motion, the act of such pedestrian in
stepping directly in the path of such car, and being struck
thereby, is the proximate cause of the accident.

2. Negligence: DIRECTION OF VERDICT. If the evidence clearly
shows that the plaintiff is guilty of more than slight negligence,
which will defeat a recovery, it is proper to sustain a motion
for an instructed verdict for the defendant.

3. Appeal. Where the evidence discloses that the only permissible
verdict was the one directed by the lower court, it will be
affirmed.

APPEAL from the district court for Douglas county:
JOHN W. YEAGER, JUDGE. Affirmed.

Reed, Ramacciotti & Robinson, for appellant.

Edward J. Shoemaker and Kennedy, Holland & DeLacy,
contra,

Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY
and PAINE, JJ., and LOVEL S. HASTINGS, District Judge.



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































