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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1934

A. L. MILLER, APPELLEE, V. BANNER COUNTY, APPELLANT.*
FiLep May 10, 1934. No. 28918.

1. Appeal: APPLICATION FOR NEwW TRIAL. When a jury is waived
and trial had to the court, an application for a new trial
that does not come within any of the exceptions of section
20-1143, Comp. St. 1929, must be filed within three days after
the rendition of the decision, in order to obtain a review of
alleged errors occurring at the trial.

2. New Trial. The provisions of the statute above referred to
are not directory merely, but are wholly mandatory, and a
motion for a new trial filed out of time is of no avail and
.cannot be considered, unless an earlier filing was unavoidably

prevented, or the motion is based on newly discovered evi-
dence.

APPEAL from the district court for Banner county:
Isaac J. NISLEY, JUDGE. Affirmed.

William H. Heiss, for appellant.
Roland V. Rodman and John H. Kuns, contra.

Heard before Goss, C. J., Goop, EBERLY, Day and
PAaINg, JJ., and MESSMORE, DlStI‘lCt Judge.

PER CURIAM,

This is an action at law. Originally a claim was filed
with the county commissioners of Banner county for

*See opinion on rehearing, p. 690, post.

(1)
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services rendered by plaintiff as a physician to one alleged
to be a pauper and a resident of Banner county. The
claim was rejected, and the claimant duly appealed to the
district court for Banner county. There issues were
made up, the claimant filing his petition on September 29,
1932. The defendant, Banner county, filed its answer
admitting only its corporate capacity, and denying each
and every allegation of plaintiff’s petition not specifically
admitted. '

This record discloses that on November 17, 1932, the
parties to this cause stipulated that a jury be waived,
and thereupon the cause was heard by the court on its
merits, evidence being introduced on behalf of both plain-
tiff and defendant. The sufficiency of the petition was
not challenged in the district court. At the conclusion
of the evidence, on November 17, 1932, judgment was
entered for plaintiff in the sum of $172 and interest. On
November 21, 1932, more than three days after the de-
cision was rendered, defendant filed its motion for a new
trial which set up but three grounds, viz.: “1. Said
verdict and judgment are not sustained by sufficient evi-
dence. 2. Said verdict and judgment are contrary to law.
3. Errors of law occurring during trial and excepted to
by defendant.” This motion was overruled on April 4,
1933.

We are unalterably committed to the rule that except
for newly discovered evidence a motion for a new trial
must be filed within three days from the rendition, not
entry, of the decision. Ames v. Parrott, 61 Neb. 847;
Schuyler Building & Loan Ass’'n v. Fulmer, 61 Neb. 68.

_So, too, this court is committed to the view that, “When
a jury is waived and trial had to the court, an application
for a new trial that does not come within any of the
exceptions of section 7884, Rev. St. 1913 (now Comp. St.
1929, sec. 20-1143) must be filed within three days after
the rendition of the decision, in order to obtain a review
of alleged errors occurring at the trial.”” Young v. Estate
of Young, 103 Neb. 418.
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“The provisions of the statute (now Comp. St. 1929,
sec. 20-1143) are not directory merely, but are wholly
mandatory, and a motion for a new trial filed out of
time is of no avail and cannot be considered, unless an
earlier filing was unavoidably prevented, or the motion is
based upon the ground of newly discovered evidence.”
Nebraska Nat. Bank v. Pennock, 59 Neb. 61. See, also,
Havens-White Coal Co. v. Bank of Rulo, 98 Neb. 632,

That the pleadings taken together do not support the
judgment is not an error claimed by the appellant either
in this tribunal or before the trial court. Further, we
find on examination that plaintiff’s petition states a cause
of action.

It follows that, as we are compelled to disregard the
assignments of error set forth in defendant’s motion for
a new trial, no error appears in the record before us.

The judgment of the district court is, therefore,

AFFIRMED.

ALOIS PERRY, APPELLEE, V. YELLOW CAB & BAGGAGE
COMPANY, APPELLANT.

FiLep May 10, 1934. No. 28950.

Evidence c¢xamined and held to sustain the judgment of the trial
court.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Affirmed.

Ed. S. Hickey and John A. McKenzie, for appellant.
Weaver & Giller, contra.

Heard before Goss, C. J., Goob, EBERLY, DAYy and
PAINE, JJ., and RAPER and TEWELL, District Judges.

PER CURIAM.
This is a civil action by Perry, plamtxﬁ’ for the re-
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covery of $22.82 alleged to be unlawfully detained by
the defendant, Yellow Cab & Baggage Company. De-
fendant’s justification is based on a certain written con-
tract of employment with the plaintiff. In the district
court a jury was waived, and after the introduction of
evidence judgment was entered for plaintiff as prayed.
The defendant appeals.

This court, upon a careful examination of the control-
ling instrument, are unanimously of the opinion that its
terms afford no justification of the defendant’s refusal
to pay over the money in suit. Therefore, the judgment
of the district court is

AYFIRMED.

ScHOoOL DISTRICT No. 22, HARLAN COUNTY, APPELLANT, V.
HARLAN COUNTY, APPELLEE.

FiLep May 10, 1934. No. 28939.

1. Schools and School Districts: ScHooL DISTRICT BONDS: SINK-
ING Funp: INTEREST. In the absence of an order by the
school board to the county treasurer to pay school bonds out
of a sinking fund in his hands as such treasurer, the county
is not liable for interest accruing on such bonds, even though
the bonds were by their terms payable and the sinking fund
was suﬂicient to discharge the bonds.

2. . Interest, received under

: sectlon 77-2506, Comp St 1929, by a county treasurer from
depository banks, upon sinking funds in his custody for the
purpose of paying principal and interest on bonds of a school
district, is the money of the county and must under section
77-2507, Comp. St. 1929, be credited by the treasurer to the
general fund of the county.

APPEAL from the district court for Harlan county:
RALPH R. HORTH, JUDGE. Affirmed.

F. L. Pierce and Butler & James, for appellant.

Shelburn & Russell, contra.
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Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and TEWELL, District Judge.

Goss, C. J.

Plaintiff appealed from a judgment denying it a re-
covery for interest on a sinking fund established for the
retirement of bonds issued by it. There were two causes
of action. The first cause was for $2,240, for alleged
unnecessary inferest at the rate of 5 per cent. per annum,
paid out of the sinking fund instead of paying off the
bonds at an earlier date than they were paid; the second
cause is for $1,212.45, total interest collected by the
county from depository banks in which the daily balance
of the sinking fund earned 2 per cent. per annum. Jury
trial was waived and the cause was tried to the court
upon a written stipulation of facts, which comprises the
entire bill of exceptions. The final judgment dismissed
both causes of action.

March 1, 1918, plaintiff issued 20 negotiable bonds of
$700 each, totaling $14,000, bearing 5 per cent. interest,
payable semiannually, one bond maturing each year and
the rest maturing March 1, 1938, but with the option to
pay all or any part of the bonds at any interest paying
date. Also, on August 1, 1919, plaintiff issued 19 ne-
gotiable bonds of $500 each, totaling $9,500, bearing 6
per cent. interest, payable semiannually, maturing Au-
gust 1, 1939, but without option of paying before ma-
turity. These two issues constitute the only bonds of
plaintiff outstanding during any period named in this
suit. The nonoptional bonds were sold to private in-
vestors. None of them were ever held by or for the
county. :

March 1, 1918, the county treasurer purchased the en-
tire issue of optional bonds, not for the account of any
particular fund of the county nor of any governmental
subdivision thereof. They were paid for out of cash in
his hands as county treasurer and were thereafter at all
times carried on his books as part of the cash on hand
until those then remaining unpaid were retired in Sep-
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tember and October, 1931, upon request of officers of the
school district. Prior to that the county treasurer had
retired one of the $700 bonds each year commencing in
1920 and continuing up to 1931, inclusive. All payments
to the county on these optional bonds were charged by
the county treasurer to the “sinking fund.” During the
period from March 1, 1918, to September and October,
1931, the treasurer also charged to the account of plain-
tiff, as paid to the county, interest at the rate of 5 per
cent. per annum on the optional bonds in his hands. All
payments of interest and principal on these bonds are
shown by an exhibit made a part of the stipulation of
facts.

Commencing in 1918 and continuing until 1981, inclu-
sive, the county board each year levied a tax upon prop-
erty in the school district for the purpose of raising funds
to pay interest on the outstanding bonds and to establish
a sinking fund to retire the bonds.

The stipulation also has attached to it an exhibit which
is a tabulation showing the balance as of September 1
each year in the sinking fund of plaintiff; a statement
of the amount required as a sinking fund for the pay-
ment of the $9,500 nonoptional bonds; the total amount
of optional bonds which the treasurer could have paid
with available funds after making provision for interest
payments and for sinking fund for nonoptional bonds;
and a tabulation of the interest collected by the county
and credited to its general fund, which the county would
not have received had the county treasurer used avail-
able funds in the sinking funds of plaintiff to discharge
optional bonds held by him as a part of his cash on hand.

It is stipulated that not until 1931 did the county or
its treasurer at any time notify plaintiff, nor did its
officers discover, that a surplus was being accumulated
for retirement of bhonds. Then a newly elected county
superintendent notified them of the fact and they then
directed the treasurer to pay the optional bonds, which
was done, and at the same time a large amount of the
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nonoptional bonds was paid by arrangement between
plaintiff and the holders, leaving only $2,000 of the non-
optional bonds outstanding; that not at any time from
1918 to 1931 did the officers of plaintiff give any direc-
" tions to the county treasurer as to how any of its sinking
fund should be invested or direct him to discharge any
of the optional bonds; that from January 1, 1921, to
January 1, 1930, the county treasurer deposited all moneys
in his hands as county treasurer in duly designated de-
pository banks and received interest thereon at the rate
of 2 per cent. on the average daily balance and this was
all credited to the general fund of the county; attached
to the stipulation as an exhibit is a tabulation showing
that the interest thus calculated on the sinking fund of
plaintiff amounts to a total of $1,212.45." This is the
amount asked by plaintiff in its second cause of action.

Bearing in mind that until 1931 plaintiff and its officers
gave no directions to the county treasurer as to its bond
funds, let us examine the statutes to discover what, if
any, directions they give on the subject. The chapter on
“School District Bonds,” section 11-911, Comp. St. 1929,
which had been unchanged since 1913, provided for an
annual tax levy upon taxable property in each school
district to furnish sufficient money to pay interest upon
bonds and to provide a sinking fund for their final re-
demption. Funds collected therefrom are to “be and re-
main in the hands of the county treasurer a specific fund
for the payment of the interest upon such bonds, and
for the final payment of the same at maturity.” Section
11-913, Comp. St. 1929, provides that any money remain-
ing in the hands of the treasurer, after paying interest
due on any valid school district bonds and the retention
of enough to pay accruing interest for the current year,
“shall be retained as a sinking fund for the final redemp-
tion of such bonds and shall be by the treasurer, when so
ordered by the school board (italics ours), invested as
follows, to wit:” The stipulation of facts shows no such
order was ever given,
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In the chapter on “Revenue” and article on “Deposit
and Investment of Public Funds,” section 77-2517, Comp.
St. 1929, says that a county treasurer, where ‘“there is a
sinking fund on hand in the treasury for the redemption
of outstanding county, township or school district bonds,
when such sinking fund is not otherwise invested, shall
have power and is hereby authorized and directed to
invest such funds in legally issued and duly registered
warrants and legally issued and duly registered county
bonds of the county at face value of such warrants or
county bonds.” The evidence does not show that any
warrants or bonds of the character specified in this
statute were available for investment,

Section 77-2521, Comp. St. 1929, authorizes the school
board “to direet the legal custodian of any of its sinking
funds to invest such sinking funds in the warrants of
such school district.” This likewise is not available be-
cause plaintiff, upon whom rested the burden of proof,
has stipulated that it gave no directions to the treasurer
as to its funds and, moreover, the evidence does not show
that the school district had any warrants in which the
county treasurer might invest.

The plain meaning of these statutes we have referred
to does away with the necessity of citing or considering
any cases. The school district neglected and failed to
manifest diligence in its business. Had it done so, it
would have known the levies were producing more money
than needed to discharge the bonds as they became due;
and it would, under its statutory authority, have exercised
its duty to direct the county treasurer from time to time
to use the sinking fund to discharge the bonds and stop
the interest thereon. No legal duty rested upon the
treasurer to call the bonds and pay them without di-
rection from plaintiff. We are of opinion the trial court’s
judgment on the first cause of action was correct.

Section 77-2506, Comp. St. 1929, is the section pro-
viding for not less than 2 per cent. on deposits in approved
banks by a county treasurer of “moneys in his hands
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collected and held by him as such county treasurer.” The
county treasurer held these school district moneys as
county treasurer. Under section 77-2521, Comp. St. 1929,
he was the “legal custodian” of the sinking funds of the
school district. He was not the treasurer of the school
district. The district had its own treasurer. Comp. St.
1929, sec. 79-301. Under section 77-2507, Comp. St. 1929,
all interest paid by banks on “public funds” must “be
credited by the county treasurer directly to the account
of the general fund of the county.” The school district
sinking fund was a part of the public funds in the hands
of the treasurer. They had not been used to retire bonds
under the direction of the school district, nor had it be-
come the duty of the county treasurer to invest them
under direction of any statute, as we have shown in the
former division of this opinion. We have discovered no
statute, and none has been pointed out to us, that permits
this interest to be taken out of the general fund for the
use and benefit of the school district. The legal infer-’
ence is that it was the intent of the legislature that it
should belong to the county as a part of its general fund.

On this point the school district cites Nemaha Valley
Drainage District v. Nemaha County, 100 Neb. 64, where
it was held that “Interest received from depository banks
by a county treasurer, upon funds in his custody as ex
officio treasurer of a drainage district, is the money of
such district and should be credited by the treasurer to
its account and not to the general fund of the county.”
See section 1855, Rev. St. 1913 (which has come down
to us with little change as section 31-459, Comp. St.
1929), making the county treasurer ex officio treasurer of
such a drainage district, which had no treasurer of its
own. So the holding was to the effect that the money
from which interest was there derived was not public
money or funds in the sense that the money constituted
public funds as heretofore quoted in section 77-2507. For
the court said in the opinion: “The money of such a
drainage district as this, as soon as collected, passes
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automatically from the county treasurer, in his capacity
as collector, into his custody as ex officio treasurer of the
district. It is the general rule, where there is no statute
to the contrary, that interest becomes a part of the fund
by whose investment it was produced, and hence the in-
terest belongs to the drainage district.” We think the
case is thus distinguished from the case at bar. We are
of the opinion the legislature has prevented us from hold-
ing, as plaintiff asks us to do, on principles of equity and
justice, that the plaintiff may recover this interest, but
that the matter is controlled by statute. If changed, the
rule must be changed by the legislature. Therefore the
judgment of the district court is
AFFIRMED.

UNION LUMBER COMPANY, APPELLANT, V. LEONARD
MCLAUGHLIN, APPELLEE,

FiLep May 10, 1934. No. 28946.
Record examined and judgment affirmed.

APPEAL from the district court for Cass county: JAMES
T. BEGLEY, JUDGE. A ffirmed.

Carl D. Ganz, for appellant.
J. A. Hayward, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and REDICK, District Judge.

Goss, C. J. A

Plaintiff, doing business at Elmwood, sued defendant
in the county court on an account running from 1923 to
1928 for lumber and other materials for $528.95 with
credits of $98.75, leaving a balance of $430.20. De-
fendant alleged payment. Plaintiff had judgment. In
the district court the cause was tried to a jury on the
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same pleadings as in the county court, resulting in a
verdict and judgment for defendant. On this appeal the
only question to be considered is whether the evidence
sustained the verdict and judgment.

The court properly charged the jury that the burden
was upon defendant to prove by a preponderance of the
evidence that the account was paid.

There was evidence given by defendant that all of the
items on the account of plaintiff were either paid by him
in cash or were for things purchased by or for his
mother, on whose farm he was a tenant, and were paid
for. The evidence is not very definite or convincing but
it was sufficient to be considered by and to support the
verdict of the jury. The jurors might think, as they
evidently did, that defendant sustained the burden of
proof of payment of all items purchased by him. In
such a situation we cannot disturb the judgment. It is
therefore

AFFIRMED.

CARL C. CARLSEN V. STATE OF NEBRASKA.
FiLep May 10, 1934. No. 28976.

1. Forgery. A recital in a principal bond, with interest cou-
pons attached, that the makers- of the bond have caused the
coupons to be executed with facsimile signatures does not
of itself authorize any one in the future to make facsimile
signatures on extension coupons.

2. Courons. Coupons in the usual form, purporting
to evidence interest to become due on a principal bond, are
the sub]ect of forgery.

- 3. INFORMATION. Where such a coupon is set

forth by copy in an information charging its forgery, it is
not necessary to allege the terms of the principal bond or
other facts extrinsic to the coupon to extend or explain its
terms.

4. Statutes: CONSTRUCTION. Though section 28-601, Comp. St.
1929, denounces such a forgery “with the intent to damage
" or defraud,” an information alleging that the coupon was
forged “with the intent to prejudice and defraud” is not
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demurrable on account thereof; in such a criminal statute,
when necessary to give effect to the intention of the legis-
lature, the word “and” may be substituted for “or” and wice
versa.

5. Forgery: INTENT. “In a prosecution for forgery, it is not
necessary to allege or prove an intent to defraud any par-
ticular person.” Uerling v. State, 125 Neb. 374,

6. Criminal Law: VENUE: APPLICATION FOR CHANGE: REVIEW., “A
motion for a change of venue is directed to the discretion of
the trial judge, and unless an abuse thereof is disclosed by
the record his ruling will not be reversed in the supreme
court.” Hauser v. State, 101 Neb. 834.

ASSISTANT PROSECUTOR. The attorney general has

power to designate an assistant attorney general to appear

in his stead in the trial of a criminal cause. For that par-

ticular purpose, it is not necessary that the assistant be a

bonded deputy under section 84-206, Comp. St. 1929.

A defendant cannot ordinarily complain that he was

convicted on some counts and acquitted on others.

If one procure another to commit an offense, he may

be prosecuted and punished as a principal. Comp. St. 1929,

sec. 28-201.

- Other alleged errors examined and held not to con-
stitute error.

11. Evidence held to be sufficient to sustain the verdict and judg-
ment.

10.

ERROR to the district court for Lancaster county: JEF-
FERSON H. BROADY, JUDGE., Affirmed.

Frank A. Peterson and Claude S. Wilson, for plaintiff
in error.

Paul F. Good, Attorney General, and William H. Wright,
contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ., and MESSMORE, District Judge.

Goss, C. J.

Defendant assigns error in a conviction for forgery.
He was charged in twelve counts with the forgery of
twelve interest coupons, was acquitted on four counts and
was convicted on eight counts. All the coupons were due
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January 19, 1934. The first four were for $9.75 each and
the other eight were for $15 each. The names of Mary
A. McLoughlin and Thomas J. McLoughlin appeared as
the makers. Each coupon contained these words: “Pay-
ment of this coupon is subject to the terms of principal
bond of even date.”” There are 116 assighments of error
“relied upon for reversal.”

Carlsen was president and active head of both the
Lincoln Safe Deposit Company and the Lincoln Trust
Company. January 19, 1925, Mary A. McLoughlin and
Thomas J. McLoughlin obtained from the Lincoln Safe
Deposit Company a mortgage loan of $13,000, secured
by a mortgage on lot 15, block 16, in Havelock, on which
was a three-story brick building. The loan was evidenced
by a series of 30 bonds. Nine of these bonds, for $325
each, totaling $2,925, were payable consecutively, one each
8ix months up to and including July 19, 1929. The other
21 bonds, arranged for convenient sale, in amounts of
$250, $325 and $500, totaling $10,075, were all payable
January 19, 1930.

In each of the 30 principal bonds signed by the Me-
Loughlins, it was recited that the bonds were equally
secured by the mortgage without any preferences or pri-
ority whatsoever of the lien thereof in favor of any one
or more of said bonds over any one or more of the
others; that, if default occurs, then the Lincoln Trust
Company may, as trustee for the holders of the bonds,
without notice, declare all bonds due; and that the makers
“have * * * caused the interest coupons hereunto at-
tached to be executed with facsimile signatures this 19th
day of January, 1925.”

In 1927, the McLoughlins were in default on certain
of the bonds then falling due, and on September 20, 1927,
signed an extension agreement as to those particular
bonds. On January 14, 1929, the McLoughlins being in
default on certain of the bonds still owned and held by
the Lincoln Safe Deposit Company, the company began
a foreclosure. This resulted in a decree for $2,894.62 in
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favor of the Lincoln Safe Deposit Company as a first lien
upon the premises, concurrent, however, with the right
of the holders, upon subsequent default, to foreclosure
as to the balance of bonds not yet due, amounting to
$12,025. At the expiration of a stay taken by the Me-
Loughlins, the property was sold. It was bid in at ju-
dicial sale for $500 and the sheriff conveyed it to Lincoln
Safe Deposit Company. That company took possession of
the property. It had a deficiency judgment. Later it
developed that the McLoughlins had a party wall affect-
ing the title to the lot and building. The company paid
them $200 for the party wall and, as a part of the set-
tlement, canceled the deficiency judgment. This left the
Lincoln Safe Deposit Company the owner of the property
and in possession thereof, subject to the unpaid bonds,
upon which the McLoughlins were still liable, totaling
$12,025, most if not all of which were held by investing
customers of the company.

On or about January 19, 1931, as of which time the
facts in the information were laid, all of the original
McLoughlin bonds still in existence were past due and
investors who had purchased them were requesting the
company to pay the principal. These owners of the bonds
were evidently unaware the company had foreclosed on
its own bonds and had taken title and possession. Ac-
cordingly the scheme was devised to procure what would
appear to the holders of these bonds as an extension of
the original bonds. As evidencing this the state intro-
duced what is known as a “pink sheet.” This is a form
which was ordinarily used by the loan committee in
approving either a “new loan” or an “extension loan,”
it being the custom to strike out either of the phrases
not applicable. In this instance the words ‘“new loan”
were  crossed out and the words “extension loan” were
changed to read “extension coupons.” Below the signa-
tures of the loan committee approving the plan of ex-
tension coupons, under the heading of “remarks,” appear
the words “coupons only.” The data in the pink sheet,
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when approved by the loan committee, conveyed to the
clerical force the order to draw extension coupons, only,
for $11,700 (to which it showed the original McLoughlin
loan had been reduced) for three years at the rate of
6 per cent. This approval was signed by C. C. Carlsen,
J. A. Reichenbach and W. R. Mellor. None but Carlsen
are informed against. In pursuance of the authority of
the “pink sheet,” extension coupons were made and signed
with the facsimile signatures of the McLoughlins. These
coupons found their way into the hands of holders of
the bonds and served to satisfy them that the original
bonds had been extended, though there was no real ex-
tension thereof. The McLoughlins testified that they
never were asked to extend these bonds and never author-
ized extension coupons to be executed for that purpose.
When they lost title and possession of the property by
foreclosure and deed, they abandoned interest in the
affair.

The evidence shows that, in any instance where the
McLoughlins requested an extension, an extension agree-
ment would be signed by them and new coupons would
be attached to the particular bond thus extended. This
was the general practice of the company. Defendant
seeks to derive from the original bonds the authority for
the execution of extension coupons where, as here, no
extension agreement was made by the maker. As herein-
before quoted, the original bonds merely recited the then
existing fact that the McLoughlins had caused interest
coupons with facsimile signatures to be attached to ev-
idence the particular interest to come due on these bonds.
It does not appear in its terms to authorize any one in
the future to make other facsimile signatures on extension
coupons, whether with or without an extension agreement.

However, it seems to have been the custom and prac-
tice of the Lincoln Safe Deposit Company to use facsimile
coupons in cases where the company was the owner of
the property. A witness who had worked for the com-
pany testified that there were twelve or fifteen cases
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where they could not get the owners to sign an extension
agreement or where the company owned the property,
in which the stenciled extension coupons were used, as
in the McLoughlin case. The usual method of producing
a facsimile signature was to trace a genuine signature on
a stencil sheet with a stylus, which is a pencil for tracing
purposes, and then to run the signatures off on the
coupons with a mimeograph. There is evidence indicating
that the signatures of the McLoughlins, charged to have
been forged, were traced from their signatures on the
mortgage. The mere fact that it was the usual method
to use facsimile extension coupons does not relieve the
user from a charge of forgery if, in fact, the signatures
were not authorized and if the effect of the act was to
work an intentional fraud.

Defendant testified briefly as to exhibit 25 which is the
“pink sheet,” identifying his signature and those of the
two other members of the loan committee whose names
appear. He stated that he had no independent recollec-
tion as to when he and the others signed it or as to
what was done with it after it was signed; that he never
saw it after it was approved by the loan committee until
the action was brought, but that he either took it or sent
it to Mr. Amos’ desk—at least that was the practice in
such matters; the purpose of sending it to Mr. Amos
would be to have whatever papers the exhibit calls for
made up; that Mr. Amos’ department made up these
approval slips, sent them to the loan committee and, if
approved, then they were sent back to him to make up
“whatever the paper calls for;” he thinks the McLoughlin
bonds were all sold; and after the exhibit was executed
and the coupons were attached to them he never saw
them until the preliminary hearing; that defendant had
nothing whatever to do with carrying out the directions
of exhibit 25—that was a detail worked out between the
loan department and bond department.

Carl R. Amos testified he was a clerk in the loan de-
partment under defendant, its active head, who was pres-
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ident of both companies and who handled their loans;
he received his instructions from defendant; the bonds
and extension coupons in evidence were drawn in accord-
ance with the instructions contained in the approval sheet
signed by the loan committee ; when an order for “coupons
only” came in he would turn it over to one of the girls
to stencil the coupons either from the mortgage or from
another coupon; that an examination of the McLoughlin
signatures on the original mortgage shows that the
coupons charged here have been traced therefrom; after
coupons are prepared in this manner a record is made
of them and they are sent to the bond department, where
they are attached to the bonds. This witness identified
an extension agreement of one of the bonds of this series
where the McLoughlins actually signed the agreement and
testified that in that instance the new coupons had been
actually attached to the foot of the extension agreement.
*The witness also identified exhibit 24, which was another
“coupons only” memorandum identifying the McLoughlin
loan, prepared by the loan department and sent to the
bond department, by virtue of which the latter depart-
ment attached the coupons to the bonds.

Georgia Dworak testified she worked in the loan de-
partment for eight years; one of her duties was to draw
papers ; she got her orders in that respect from Mr. Amos,
usually in the form of a pink sheet. Her testimony con-
firmed the practice of the company to use stenciled and
mimeographed signatures on coupons where there was
an extension agreement signed by the borrower; that the
instructions “coupons only” meant that the coupons were
to be produced by the stencil and mimeograph; and that
there were only about a dozen instances of loans in which
that was done, this being one of them.

The defendant and other witnesses connected with the
company, who testified and who might have had some-
thing to do with the preparation of the coupons involved
in this case, all testified that they had no independent
recollection of the matter.
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Several witnesses who held coupons charged in the in-
formation testified at the trial. When the original cou-
pons were exhausted and they asked payment in 1931,
they were told that the McLoughlins desired an extension -
of the loan, that they could not get the principal, and the
like. They accordingly accepted the extension coupons
for three years, believing the McLoughlins still owned the
property, that there had been an extension, and not
knowing that the company had foreclosed its own interest
in the mortgage and owned the property; that had they
known the McLoughlins had not authorized the company
to put their signatures on the coupons they would not
have accepted them. One of them testified she learned in
March, 1932, that title was no longer in the McLoughlins.
She telephoned Carlsen in regard to the McLoughlins.
He said they were slow in paying. She then told him
McLoughlin had informed her that the company had fore-
closed two or three years ago and she asked Carlsen why -
he did not foreclose for her part. He answered: “Well,
we didn’t foreclose your part, we only foreclosed our own
part.” So Carlsen knew the mortgage had been foreclosed
as to the bonds held by the company. Moreover, he had
verified the petition for that foreclosure.

From the evidence it is clear that the MecLoughlins
never authorized the extension coupons, for the forgery
of which defendant has been convicted, to be executed
and delivered to holders of their original bonds.

Each count of the information alleged the forgery of
a separate coupon, setting out the words of the coupon
and the statutory elements of a forgery thereof. This
recitation showed that the coupon was for an instalment
of interest on a first mortgage bond and that the payment
was subject to the terms of the principal bond of even
date. Defendant moved to quash the information chiefly
on the ground that each count showed that the instru-
ment was a part of another instrument which was not
set out; and demurred on the ground that the allegations
did not constitute an offense punishable by the .laws of
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the state. The court overruled the motion to quash and
the demurrer. These rulings are assigned as erroneous.

As to the motion to quash, it does not appear that
the averment of the extrinsic facts shown by the original
bond was necessary to advise defendant of the charge
against him. The true rule was laid down in Morearty
v. State, 46 Neb. 652, where the matter was not so ad-
visory as here, being a charge of forging an order for
the delivery of a trunk. The court said: ‘“And where
such an order is set forth by copy in an information
charging its forgery, and it is apparent from its face
or its terms that there was a possibility, by its use, to
deprive some person of property rights, the information
is sufficient without averment of any facts extrinsic to
the instrument to extend or explain its terms.”

As to the demurrer to the information, the main point
is that the information charged that each coupon was
forged with intent “to prejudice and defraud,” whereas
the statute defining forgery reads “with the intent to
damage or defraud any person or persons.” Comp. St.
1929, sec. 28-601. In criminal statutes, when necessary
to give effect to any part of a statute or to the intention
of the legislature, the word “and” may be substituted
for “or” and vice versa. 1 Words and Phrases (Second
Series) 208, and cases cited. The information was suffi-
cient to support proof that “any person” was defrauded.
It is contended that the information is defective in that
it merely charges an intent to defraud, without naming
a particular person to be defrauded. “In a prosecution
for forgery, it is not necessary to allege or prove an
intent to defraud any particular person.” This was said
in the recent case of Uerling v. State, 125 Neb. 374, and
is controlling here.

Section 28-601, Comp, St. 1929, defining forgery and
providing a penalty therefor, does not specifically men-
tion interest coupons. But it does denounce one who
falsely makes or forges any “writing obligatory,” “con-
tract or promissory note, for the payment of money,”
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‘“or any signature to a letter, paper, or writing of what-
soever kind,” “with the intent to damage or defraud any
person or persons.” In Uerling v. State, above cited, an
interest coupon was expressly held to be the subject of
forgery under section 28-601. The coupons here were
writings obligatory and were, in fact as well as form,
promissory notes for the payment of money. The de-
murrer as well as the motion to quash were properly
overruled.

Defendant contends'the court erred in not granting a
change of venue. This was raised by the affidavits of
defendant, of both of his counsel, and by 134 affidavits
of other citizens. The latter were upon mimeographed
forms with blank spaces for the name, age and occupa-
tion of affiant. Some were signed by .women who did
not read them carefully enough to change the masculine
pronoun, in which form they were printed, to the fem-
inine. These affidavits express the conclusions that, in
conversations with citizens of the county, they have
found sentiment very bitter against both of the com-
panies, that the newspapers have carried items under
large headlines relative to civil and criminal causes about
defendant, and affiants are of opinion that it would be
impossible for Carlsen to have a fair trial in the county.
The affidavits of defendant and counsel were more elabo-
rate. They included the additional feature of their esti-
mate of many thousand of clients of the two institutions
who were affected directly by the failure of the two com-
panies and of others in the county who would be directly
and indirectly affected. We are not given the voire dire
examination of the jury nor the record of the challenges
used by the parties when the jury were selected. The
trial judge, who lives in the community, had better op-
portunities than we to consider the evidence of the fitness
and fairness of jurors. These matters repose in his en-
lightened discretion. If he had granted a change of
venue we could not have disturbed it. That he did not
allow it is not, in view of the circumstances, an abuse
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of discretion. It is the rule that “A motion for a change
of venue is directed to the discretion of the trial judge,
and unless an abuse thereof is disclosed by the record
his ruling will not be reversed in the supreme court.”
Hauser v. State, 101 Neb. 834.

Error is assigned because the court permitted William
H. Wright to participate in the prosecution. Paul F.
Good, attorney general, was present at the beginning of
the trial and, in answer to an inquiry of counsel for
defendant, directed to the county attorney and to the
attorney general, stated that Mr. Wright was a duly ap-
pointed, qualified, and acting assistant attorney general,
who would appear and assist in the prosecution, acting
for the attorney general and in no other way. The county
attorney stated that he had requested the assistance of
the attorney general. It was stipulated that Mr. Wright
was not the deputy but was an assistant attorney general
and was not under bond as the deputy attorney general
is required by statute to be. Comp. St. 1929, sec. 12-119.
Under section 84-206, Comp. St. 1929, the attorney gen-
eral has power to appoint a deputy who, upon giving
the bond required, is authorized, in the absence of the
attorney general, to perform all acts and duties of his
superior officer. So it was held in Lower v. State, 106
Neb. 666, relied upon by defendant, that an assistant at-
torney general could not make and sign an information
in his own name, as had been done in that instance. This
was based upon what is now section 29-1602, Comp. St.
1929, requiring an information to be filed by the county
attorney. It also held: “The assistant attorney general
is the agent of the attorney general, and not an inde-
pendent officer, and his official acts must be performed
in the name of his principal.” Authority for the ruling
of the court in permitting the assistant attorney general
to participate with the county attorney in the trial here
is found in In re Estate of Cretghton, 91 Neb. 654, where
the syllabus says: “When it is the duty of the attorney
general to appear in-an action or legal proceeding, he
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may authorize other members of the bar to appear for
him, and pleadings or other papers executed in his name
by responsible members of the bar of this court will not
be disregarded upon the sole ground that the attorney
general must appear in person, and with no suggestion
that such appearance was not duly authorized.” Here
the authorization was expressly made by the attorney
general. There was no error in the ruling.

Defendant complains because judgment was entered on
the eight counts, whereas defendant was acquitted upon
four counts where the intent must have been just the
same. In Weinecke v. State, 34 Neb. 14, the court said:
“The evidence would have justified a conviction under
both counts of the information. Both offenses were com-
mitted by the same person and at the same time. It is,
indeed, unexplainable how the jury arrived at the verdict
returned. As a separate offense is charged in each count,
the verdict is not void. The defendant cannot complain
because he was acquitted of the first offense. The error
was in his favor.”

Complaint is made of instruction No. 17, given by the
court, in which he told the jury, among other things,
that the original bonds gave the company, its officers or
agents, the right to affix interest coupons with facsimile
signatures of the McLoughlins, but that this authority
did not continue indefinitely; that the right was limited
to those coupons attached at the time the bonds were -
originally executed. This instruction stated the facts.
There is not pointed out a scintilla of evidence to the
contrary. Of course, the court gave the rule because so
much was said in the trial, as here, about the right of
the company to make other facsimile signatures after the
originals were paid. There was no error on this point.

Error is charged in the giving of instruction No. 18,
reading as follows: '

“If you find the defendant either guilty or not guilty
-of the charge in each and all of the twelve counts, as
set out in the information, you may return a general
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verdict to that effect. However, should you find the de-
fendant guilty of only part of the said twelve counts and
not guilty as to the others you should enumerate in your
verdict the particular counts on which you may acquit
or convict as the case may be upon ‘the blank verdict
form.”

This is a concise statement of the situation confronting
the court. He could not instruct the jury either that the
defendant was guilty or innocent on all of the twelve
counts, nor could he instruct them that if defendant was
guilty on one count he was guilty on all or that if he
was innocent on one he was innocent on all. To do so
would invade the province of the jury. There seems no
other practical way to handle the matter. Yet counsel
argue that such an instruction encourages a jury to
compromise without any proper basis and encourages
speculation and conjecture. No better way was suggested
to cover the situation. It was cared for conventionally
and we see no error in the instruction.

Perhaps the most important contention of defendant
is that the evidence is not sufficient to support the verdict.
We have sketched the evidence so that the facts suffi-
ciently show that what was done by defendant was enough
to support a verdict against him. There is no need to
review them further or to amplify them. He, as an
executive as well as an individual, set in motion the forces
that resulted in ecarrying out, by means of the forgery
of new and unauthorized coupons, the scheme which the
jury has found possessed an intent to defraud. The busi-
ness of making the coupons without authority of the
McLoughlins and without any extension agreement was
ordered by the pink sheet and was forwarded by the
machinery of the office which was under his domination
and direction. The orders were his. That they were
carried out by some clerk (who is not charged) does not
relieve him. If one procure another to commit any of-
fense he may be prosecuted and punished as a principal.
Comp. St. 1929, sec. 28-201. No word or act of his
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sought to arrest the movement of the plan after its
operation was begun. Under all the evidence, it was
competent for the jury to find that he was as guilty of
the forgery of the new coupons as if he had fashioned
them with his own hands. The facts and circumstances
were sufficient to point to his guilt, which the jury have
found. We are of the opinion that the evidence was
sufficient to support the verdict.

Defendant has assigned many other errors. We have
examined them and find them without merit. A discus-
sion of them would afford no new rule of law and so
we omit it.

The judgment of the district court is

AFFIRMED.

FRANK L. HAYES, APPELLANT, V. PAYNE INVESTMENT
CORPORATION: O. C. HOLMES ET AL., APPELLEES.

FiLep MAY 10, 1934. No. 28907.

1. Judgment as Bar. Recovery and satisfaction of a judgment
against one of several joint tort-feasors is a bar to an action
against any of the other joint tort-feasors for the same
cause of action.

2., Judgment. Section 1, art. IV of the federal Constitution, re-
quires state courts to give full faith and credit to the judg-'
ments of a sister state, and the same rule is applicable to
judgments rendered in the federal courts.

APPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Affirmed.

Fred Marconnit and John A. McKenzie, for appellant.

Kelso A. Morgan and Wells, Martin, Lane & Offuitt,
contra.

Heard before Goss, C. J.,, Goob, EBERLY, DAY and
PAINE, JJ., and MESSMORE, District Judge.
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Goop, J.

Plaintiff sued the several defendants to recover dam-
ages for an alleged fraud practiced by them in procuring
him to enter into contracts for the purchase of lands in
California from the Sacramento Suburban Fruit Land
Company _(hereinafter called the land company). Some
of the defendants, acting as agents for the land company,
procured plaintiff to enter into the contracts for the pur-
chase of the California realty. Defendants admitted the
making of the contracts, denied any fraud, and pleaded
in bar a judgment and satisfaction thereof obtained by
plaintiff against the land company in the United States
district court for the northern district of California. At
the conclusion of all the evidence, the trial court directed
a verdict for defendants. Plaintiff has appealed.

It may be observed that the defendant Payne Invest-
ment Corporation was not organized and had no legal
existence until long after the contracts were entered into,
and there is no evidence that the defendant Securities
Land & Improvement Company had anything to do with
procuring the execution of the contracts. As to these
defendants there can be no question that the verdict was
properly directed for defendants.

From the record it appears that plaintiff sued the land
company in the United States district court for the
northern district of California to recover damages for
the same alleged fraud. In that action there was a trial
and a verdict, which reads as follows: ,

“We, the jury in the above entitled case, find in favor
of the plaintiff, Frank L. Hayes, and against the defend-
ant, Sacramento Suburban Fruit Land Co., and assess
the plaintiff’s damages at one thousand and 00/100 ($1,000)
dollars. Not including balance owing the defendant.”

. The judgment entered on the verdict is in the following
language:

“It is hereby ordered, adjudged and decreed, that there
is as of this day the total sum of $2,017.20 owing and
unpaid from plaintiff to defendant upon the contract of
purchase referred to in plaintiff’s complaint whereunder
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plaintiff purchased from defendant real property de-
scribed as lots 78 and 83 of Rio Linda Subdivision 6,
Sacramento county, California; and plaintiff is entitled
to and is hereby given credit upon said contract in the
amount of the verdiet of the jury, heretofore rendered
herein on the 22d day of December, 19381, to wit, the sum
of one thousand ($1,000) dollars together with costs in
the sum of $266.88.

“Judgment entered this 22d day of December, 1931.”

This judgment has not been appealed from, nor any
action taken to modify it in any respect. It is the con-
tention of defendants that this judgment is a bar to the
present action. On the other hand, plaintiff contends
that he is entitled to sue any or all joint tort-feasors and
recover a judgment from each, but concedes that he is
entitled to but one satisfaction for the cause of action.
Plaintiff contends that there has been no satisfaction of
the judgment obtained by him in the United States dis-
trict court, and that that judgment, therefore, is not a
bar to the present action.

Plaintiff cites and relies upon Morse v. Modern Wood-
men of America, 166 Wis. 194 ; Ketelsen v. Stilz, 184 Ind.
702, L. R. A. 1918D, 303; Fitzgerald v. Campbell, 131
Va. 486, 27 A. L. R, 799; and 84 C. J. 687, 983.

In Morse v. Modern Woodmen of America, suprae, it
was held that payment into court of a judgment against
one of two joint tort-feasors would not bar an action
against the other, where the time for appeal had not ex-
pired, and that the plaintiff had the right to bring sep-
arate actions against the joint wrong-doers, and recover
judgment against each and choose which judgment he
will accept and satisfy. In that case the plaintiff still
had the right of appeal from the first judgment, had not
elected to accept the payment into court for him, and had
not directed execution to issue for the collection of that
judgment.

In Ketelsen v. Stilz, supra, it was held that an unsat-
isfied judgment against one of several joint tort-feasors
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is no bar to an action against the other responsible for
the same tort, although execution was issued thereon.
In that case the execution had been returned unsatisfied,
and there had been no satisfaction of the judgment.

In Fitzgerald v. Campbell, supra, a judgment had been
recovered against one joint tort-feasor, and the clerk of
the court, without the direction of either plaintiff or his
attorney, had issued execution and caused the amount
thereof to be paid to the sheriff. It was held that this
was not a bar to an action by plaintiff against another
of the joint tort-feasors. The decision was based upon
the proposition that the clerk was without authority to
issue the execution, under the circumstances, and that
payment to the sheriff of the money on the judgment was
not a satisfaction of that judgment, since plaintiff had
not received, and refused to receive, the money from the
sheriff. .

In 84 C. J. at page 687, it is said: “In order that the
acceptance of something other than money may operate
as a satisfaction, there must be a positive and express
agreement to accept the substitute for direct payment of
the judgment.” And at page 983 it is said: “Payment
of a judgment into court, without acceptance thereof by
plaintiff in satisfaction of his recovery, will not bar an
action against a joint tort-feasor. So, where execution is
issued without the knowledge or consent of plaintiff, who
refuses to accept the money from the sheriff and directs
that it be returned to the party who paid it, there is
no such satisfaction of the judgment as will bar an action
against a joint tort-feasor.”

In our opinion none of the foregoing authorities is ap-
plicable to the situation presented by the record in this
case. Plaintiff instituted the action against the land
company; he recovered a verdict and had judgment en-
tered thereon. That judgment gave him credit upon his
contract with the defendant land company for the amount
of the verdict. With this judgment he appears to have
been satisfied, for he did not appeal from it or seek its
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* modification. By its terms, he has received the amount
of the judgment, applied upon his indebtedness to the
land company. It is reasonable to presume that in that
case plaintiff may have been doubtful of being able to
enforce payment of the judgment by execution, and pre-
ferred to have the court enter judgment in that form so
that he could secure its satisfaction by its own terms.
By his action plaintiff has reduced his liability to the
land company by the amount of the judgment which
he recovered. No action can be taken by him to enforce
that judgment. It is self-executing and amounts to trans-
ferring to plaintiff the credit upon his obligation to the
land company for the amount of the verdict.

“Full faith and credit shall be given in each state to
the public acts, records, and judicial proceedings of every
other state.” Fed. Const. art. IV, sec. 1.

In 34 C. J. 1125, it is said: “But it is now settled
that judgments rendered by courts of sister states are
entitled to the same recognition accorded to judgments
of domestic courts; and that they are entitled to the same
faith and credit in every state as in the state where
rendered. * * * The obligation to accord full faith and
credit to a valid judgment, other than for lack of juris-
diction of the person or subject-matter, * * * is without
limitation. Furthermore courts should not determine
what part of a judgment of a court of another state
should be effective and what part not, as if such judgment
is regular on the face of the record it must be given
effect in all its terms.”

In 15 R. C. L. 927, sec. 405, it is said: “The con-
stitutional requirement in regard to the full faith and
credit to be given to judgments is applicable to a decree
of federal courts in the same manner as to decrees of
state courts.”

Whether the judgment of the United States district
court for the northern district of California responded
to the issues pleaded, or is in any manner erroneous, can-
not be questioned in this court. We are required to give
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full faith and credit to the judgment as rendered, since
that court was one of general jurisdiction and had juris-
diction of the person and subject-matier. The judgment
and satisfaction thereof against one of the joint tort-
feasors is a bar to any action against other joint tort-
feasors for the same wrong.

The conclusion reached upon this question makes it
unnecessary to consider any of the other assignments of
eTTOor.

The judgment of the district court should be and is

AFFIRMED.

ANDREW J. PERRY, APPELLANT, V. MAUDE M. PERRY MARKLE
ET AL., APPELLEES.

FiLep May 10, 1934. No. 28965.

1. Deeds: DELIVERY. Delivery of a deed by the grantor to one
of several named grantees is sufficient delivery as to all.

‘2. Mortgages: NoTICE. One taking a mortgage on real estate
is bound to take notice of the rights and claims of persons
in possession of the mortgaged premises.

ADVERSE POSSESSION. Open, adverse possession of
realty by the record owner thereof for more than ten years
will bar an action for the foreclosure of an unrecorded mort-
gage thereon of which he had no knowledge.

4. Equity: LacHES. “Courts of equity have inherent power to
refuse relief after undue and inexcusable delay independent
of the statute of limitations.” Hawley v. Von Lanken, 75 Neb.
597,

5. Mortgages: LACHES. Where a mortgagee withholds from
record his mortgage for 14 years, during which time the
grantees of the mortgagor are in possession of and making
lasting and valuable improvements upon the mortgaged prem-
ises, without knowledge of the mortgage, and where such
record is withheld until after the death of the mortgagor, the
mortgagee has been guilty of such laches as will defeat an
action for the foreclosure of the mortgage.

APPEAL from the district court for Buffalo county:
BRUNO O. HOSTETLER, JUDGE. Affirmed.
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Frank A. Peterson, William Niklaus and M. H. Worlock,
for appellant.

Flansburg, Lee & Sheldahl and Lyle E. Jackson, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and TEWELL, District Judge.

Goop, J.

This is an action for the foreclosure of a real estate
mortgage. Defendants had decree, and plaintiff has ap-
pealed.

Plaintiff’s petition is in the usual form for the fore-
closure of a mortgage. The mortgagor is deceased, and
defendants are his children, their spouses and the ad-
ministrator of his estate. For defenses they allege laches,
statute of limitations and satisfaction of the mortgage.

The record discloses that the mortgagor, Samuel H.
Perry, acquired title to the mortgaged premises in 1914.
He was then a widower with five children. He told his
children that he was buying this land for them. October
18, 1915, he executed a warranty deed, conveying the land
in question to his five children. This deed was recorded
July 17, 1916. The mortgage bears date May 4, 1916,
and was due May 1, 1921. It was not recorded until
November 24, 1930, and after the death of the mortgagor.
At the time this mortgage was given the children of the
mortgagor were in possession of the land, claiming as
owners under their deed, and have been in the undisputed
possession thereof, with the exception hereinafter noted,
until the present time. None of the children had any
knowledge or information that plaintiff held, or was
claiming to hold, a mortgage on the land until after it
was recorded and about the time of the commencement
of this action. During the years that they have been in
possession they have improved the land by putting up
fences and building a cistern and water-works, expending
a large sum of money, and one of the defendants has
purchased a tract of six acres, adjoining the land, on
which are substantial buildings, used in connection with
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the farm, and which tract and buildings would be of
little value except in connection with the mortgaged
‘premises.

It appears that one of the mortgagor’s children died,
without issue and unmarried, in 1917, and the mortgagor,
by reason of the death of this child, became again the
owner of an undivided one-fifth interest in the land.
Some time later he executed a quitclaim deed of this
undivided one-fifth interest in the land to his four sur-
viving children.

It appears that in 1919 plaintiff took from Samuel H.
Perry a new note for $19,006.30, secured by a trust deed
on 320 acres of land in Dawes county, Nebraska. This
note and trust deed represented the original indebtedness
of $15,000, plus some additional amount. The later note,
by its terms, matured in 1920, one year prior to maturity
of the note for $15,000. The rate of interest upon the
15,000-dollar note was 614 per cent. and on the later
note 7 per cent. When, on the witness-stand, he was asked
why he had kept the 15,000-dollar mortgage off the rec-
ord, plaintiff answered: “Well, he was my twin brother
and I never found any kick with him and I thought his
papers was all right and T just put it away. That is all
the reason I did it.” It is somewhat significant that the
later trust deed was recorded, and when there was de-
fault in its conditions plaintiff instituted proceedings and
obtained a decree of foreclosure during the lifetime of
his brother. He obtained and for a long time has held
possession of the Dawes county land, and has received
the rents and profits thereof down to the present time.
All the amounts that have been received from rents and
profits have been credited upon the later note, no part
having been credited on the 15,000-dollar note.

After the death of the mortgagor, plaintiff filed in the
county court against the estate of his deceased brother
what he terms a contingent claim, based upon the note
for $19,006.30, and in that statement recites that it is
secured by a collateral note and mortgage for $15,000
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(evidently referring to the note and mortgage involved
in this action). The trial court found generally for de-
fendants; that plaintiff’s cause of action was barred by
laches and statute of limitations, and that the mortgage
had been canceled by the taking of the subsequent note
and trust deed for $19,006.30.

Plaintiff insists that there is not sufficient evidence of
the delivery of the deed by Samuel H. Perry to his chil-
dren in 1915. The record discloses that the deed was
executed and acknowledged and turned over to one of
the grantees, and that some one of them has had posses-
sion of it ever since. It was recorded a few months after
its execution. Later, it appears, Samuel H. Perry made
application for a loan upon this land after he had in-
herited an undivided one-fifth interest therein, and that
a mortgage was executed upon the land in which he and
the four surviving children joined. There can be little
question that Samuel H.  Perry recognized that the deed
had been delivered and that his children had title to the
land. We think the assighment that there is not sufficient
evidence of the delivery of the deed is not well taken.

It appears without question that the defendants were in
the actual possession of the land prior to the execution
of the mortgage in controversy, and that they have been
s0 in possession for more than ten years, claiming title
thereto. Plaintiff, when he took his mortgage, was re-
quired to take notice of the rights of persons then in
possession of the land and of their claims thereto. It
appears beyond question that, as to at least four-fifths
interest in the land, plaintiff’s cause of action is barred
by the statute of limitations, because the defendants, as
to such four-fifths interest, have had open, notorious,
exclusive, adverse possession of the land for more than
ten years after the execution of the mortgage and prior
to the bringing of the action. Gatling v. Lane, 17 Neb.
77; D’Gette v. Sheldon, 27 Neb, 829; Peterser v. Town-
send, 30 Neb. 373; Alexander v. Wilcox, 30 Neb. 793;
Omaha & Florence Loan & Trust Co. v. Hansen, 32 Neb.
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449 ; Ballow v. Sherwood, 32 Neb. 666; Flanagan v. Math-
iesen, 70 Neb. 228; Erickson v. Crosby, 100 Neb. 372;
Laughlin v. Gardiner, 104 Neb. 237.

Plaintiff has had at least constructive, if not actual,
notice of the deed from Samuel H. Perry to his five chil-
dren since July, 1916. With this knowledge, he has per-
mitted them to not only occupy the land, but to improve
it and expend considerable sums of money in placing im-
provements thereon, without disclosing to them that he
had any mortgage, or claim to a2 mortgage, until after the
death of his brother, the mortgagor, which would render
it difficult for defendants to prove satisfaction of the
mortgage; nor can they be restored to the position they
were in prior to the spending of money in placing im-
provements on the farm.

“In equity, unreasonable delay, independently of any
statute of limitations, may operate as a bar to relief, if
prejudical to adverse party.” Tombrink v. Sarpy County,
120 Neb. 160. See, also, Hawley v. Von Lanken, 75 Neb.
597; Severson v. McKenzie, 122 Neb. 827.

In 41 C. J. 874, it is said: “Independently of the
statute of limitations, a court of equity may refuse fo
decree the foreclosure of a mortgage, where complainant
has been guilty of very great and unreasonable delay in
instituting his proceedings, such as to raise the presump-
tion that he has either been paid or has abandoned his
claim.”

We think the facts disclosed clearly show that, when
plaintiff took the later note for $19,006.30, which included
and represented the same indebtedness as that represented
by the 15,000-dollar note and mortgage, and which, by its
terms, matured a year earlier than the 15,000-dollar mort-
gage, and which bore a higher rate of interest, the fact
that all credits which had been made have been upon that
note and none of them upon the older, or 15,000-dollar
note, is strong evidence tending to show that it was the
intention of the parties that the 15,000-dollar mortgage
should be extinguished and merge in the later trust deed.
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We are convinced that the facts disclosed by the record
are sufficient to sustain the findings of the trial court in
all respects, and the judgment should be and is

AFFIRMED.

BEATRICE CREAMERY COMPANY ET AL., APPELLEES, V.
MARTHA J. KIZER, APPELLANT.

FILED MAy 10, 1934. No. 28852.

Master and Servant: WORKMEN’S COMPENSATION LAW: ACTIONABLE
INJURY. On hearing de novo this court finds that the death
of William R. Kizer was solely caused by acute lymphatic
leukemia, and was not due to, or contributed to by, an injury
resulting from an accident occurring to him in the course
of or growing out of his employment.

APPEAL from the distriet court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed.

Loren H. Laughlin, for appellant.
Hall, Cline & Williams, contra.

Heard before Goop, EBERLY and DAY, JJ., and CARTER
and CHAPPELL, District Judges.

EBERLY, J.

This is an action to recover compensation under the
workmen’s compensation act. It is based upon the claim
that plaintiff’s husband, an employee of the defendant
company, sustained injuries in an accident occurring to
him in the course of and growing out of his employment,
and that disability and his death following were caused
or contributed to by such injuries. The defendant and
its insurance carrier contend that both disability and
death ensuing were due solely to the disease of acute
lymphatic leukemia. The trial in the district court re-
sulted in a judgment denying plaintiff’s claim and dis-
missing her action, and she appeals.

Workmen’s compensation cases are now heard and de-
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termined in the district court as causes in equity, and
on appeal to the supreme court are considered de novo.
Comp. St. 1929, sec. 48-137; Travelers Ins. Co. v. Ohler,
119 Neb. 121; Herbert v. State, 124 Neb. 312; Mullen v.
City of Hastings, 125 Neb. 172.

In order that plaintiff may recover under the work-
men’s compensation law for accidental death of an em-
ployee, the burden of proof is upon her to show with
reasonable certainty that the death of such employee was
proximately caused by injuries resulting from an accident
arising out of and in the course of his employment.
Omaha & C. B. Street R. Co. v. Johnson, 109 Neb. 526.

But claimant’s case may be established by circumstan-
tial evidence, and is required to be proved only by a pre-
ponderance of the evidence. Supica v. Armour & Co.,
131 Kan. 756; Ginsberg v. Burroughs Adding Machine
Co., 204 Mich. 130; Hogan v. Twin City Amusement Trust
Estate, 155 Minn. 199; Flint v. City of Eldon, 191 Ia. 845,

William R. Kizer, husband of plaintiff, at the time of
his death was 59 years of age, and had been continuously
in the employment of the Beatrice Creamery Company
since October, 1905. He was a carpenter and general
repair man by trade, and the shop in which he worked
was located on the second story of the plant of the Be-
atrice Creamery Company in Lincoln, Nebraska. He was
under the supervision of Ed Spirk, chief engineer of that
company. Until December, 1930, his general health had
been good. True, twenty years before his death he had
had an attack of rheumatism which continued for about
two months, during which time he took treatment for it
at Excelsior Springs, Missouri, but from that disease he
had completely recovered. However, he had developed
varicose veins in both of his legs, which condition had
prevailed for several years and was quite noticeable be-
low the knees. )

A chronology of the important developments immediate-
ly preceding the death of Mr. Kizer would embrace the
following :
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Some time in December, 1930, red spots appeared on
both of his feet; they were also between the toes and
some of the toes were swollen; they varied in size from
a dime to a quarter; doctors were not consulted on this
occasion, and the disorder was treated with home reme-
dies. Some of these spots still were on his feet when his
last illness commenced. It also appears that he com-
plained prior to the commencement of his illness that he
was suffering pain from the varicose veins in his legs,
especially the left one. During the period from January
3 to 10, 19381, William Senne saw deceased sitting on a
chair at the place of his employment with one of his
shoes off and one sock off. Deceased showed Senne some
red blotches between his toes and on top of his toes and
instep; some of them were of the size of a dime, some
smaller; and deceased complained of the foot hurting
when he would go up town. About the same time de-
ceased also complained to witness McIntyre that he was
not feeling well. The accident occurred in the forenoon
of January 12, 1981, and on the next day Mr. Kizer
stated that he stepped backward and struck the calf of
his leg against a motor sitting on the floor, which motor
was not connected with power and not running. It was
about a foot in height. The result claimed was a bruise
on his left leg. On January 13, 1931, Mr. Kizer went to
work, but was unable to continue and then returned home,
and for the first time complained to his wife about the
injury. On January 14 and 15, 1931, Mr. Kizer remained
at home, unable to work. On January 16, 1931, Mr. Kizer
went to the Lincoln Clinic for examination. An ex-
amination of his blood at this time disclosed a white
cell count of 119,000 per cubic millimeter. (Normal
count of adult is between 6,000 and 9,000.) Hemor-
rhagic bleeding appeared under the skin of the calf of
the left leg. January 17, 1931, no change in his condi-
tion appeared. On January .19, 1931, hemorrhagic bleed-
ing was discovered under the skin of the calf of the
right leg, which had not been injured. On January 20,
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1931, the red blotch or bruise on calf of the left leg was
improved and “fading out,” but the blotch and hemor-
rhagic bleeding on the right lower leg was worse and
ultimately appeared to be in the same condition, so far
as bleeding and discoloration were concerned, as the dis-
abled left leg appeared to be at its worst. On January
27, 1931, Mr. Kizer was found in a condition of stupor,
with partial paralysis. He was taken to the hospital
where he died on the same day. His blood count was
made at the hospital before his death, and the white cell
count was found to be over 400,000 per cubic millimeter.
Blood slides were also made at the hospital before his
death. After his death an autopsy was performed by
these physicians in the presence of representatives of
plaintiff. At the autopsy specimens of blood were taken
and further blood slides made; sections of tissue from
various parts of the body were taken and tissue section
slides made; and all were developed in the approved rou-
tine manner. ,

From these various sources of information Doctors
Covey, Reinhard, Welch, and Everett, who appeared as
defendant’s witnesses, testified positively that the death
of deceased was caused by acute lymphatic leukemia.
(Doctors Reinhard and Welch may also be classed as the
attending physicians during the illness of deceased.)

Without setting forth the evidence of these witnesses
at length, it may be said that it amply sustains the con-
clusion that there is no proof of any relationship what-
ever between the trauma and acute lymphatic leukemia
of which deceased died; further, that medical authorities
are unanimous in the opinion that there is no relationship
between the two either in causing acute Iymphatic leu-
kemia or aggravating it, or in joining with an injury in
any way whatsoever to produce death; in short, that the
bruise on the calf of deceased’s left leg, received on Jan-
uary 12, 1931, in no manner caused or contributed to the
death of Mr. Kizer on January 27, 1931. Thus their evi-
dence affirmatively establishes as a fact that the accident
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of January 12, 1931, was not a proximate cause of the
death of Mr. Kizer.

We have carefully considered the conflicting views of
Dr. Smith, as introduced in evidence by the appellant, not
only in connection with the views of opposing experts, but
also in the light of the cogent facts and circumstances
set forth in the record. This doctor’s evidence was that
of an expert only. He had personally never met, ex-
amined, nor treated the deceased. The ultimate cause of
death, acute lymphatic leukemia, we find practically agreed
to by all of the medical witnesses. They differ in fact
only on the question of whether the trauma occasioned
by the accident of January 12, 1931, was a contributing
cause in the death that resulted on January 27 following.
On this point Dr. Smith, in disagreement with the other
expert witnesses, expresses the affirmative opinion. In
view of all the facts and circumstances shown in the
record, we are unable to accept this view.

We find that the plaintiff has failed to meet the burden
of proof imposed upon her by the determining issues in-
volved in this case. It follows that the judgment of the
district court is right, and is

AFFIRMED.

A. E. TORGESON, RECEIVER, APPELLEE, V. DEPARTMENT OF
TRADE AND COMMERCE, APPELLANT.

FiLep MAy 10, 1934. No. 29012.

1. Banks and Banking: ACTS OF GUARANTY FUND COMMISSION.
. Evidence in the record examined, and held that the acts of
the guaranty fund commission in May, 1925, in taking over
the property and business of the Bridgeport Bank, and there-
after managing it as a going concern until August 29, 1927,
were authorized under the provisions of chapter 191, Laws
1923, as amended by chapter 30, Laws 1925, and not in viola-
tion of law; and such acts so performed in reference to
closed transactions wherein the good faith of the commission
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is admitted, and fraud is not charged, are not subject to
collateral challenge or attack.
GUARANTY FUND CoOMMISSION: DISSOLUTION. The
taking over of the assets of a banking corporation by the
department of trade and commerce, and the opening and
managing thereof by the guaranty fund commission, as pro-
vided by statute, does not effect a dissolution of the cor-
poration. In such cases the corporation retains its corporate
capacity and is subject to suit upon its contracts.

BANKERS’ CONSERVATION FUND. The “Bankers’ Con-
servation Fund” is, and was, the creation of statute, the
ownership of which, by the express statutory terms employed,
at all times belonged to the banks contributing thereto as
their private property subject to a statutory use. The pos-
session of the department of trade and commerce is as to
plaintiff the possession of the ultimate private owners, and
is therefore amimo domini and not precarious.

4. Corporations: RECEIVER. Defenses which might have been
made against the party over whose property a receiver is ap-
pointed, or whose title to sue and whose interests are rep-
resented by a receiver, may be interposed as against him.
So a receiver of a corporation takes its assets subject to the
conditions and legal disabilities with which they were trammeled
in the hands of the corporation and causes of action in the
right of the corporation are subject to defenses which might
have been available against it.

5. Banks and Banking: LIMITATION oF ACTIONS. Evidence in the
record examined and held insufficient to toll or prevent the
runnmg of the statute of limitations.

The cause of action in the instant case

havmg accrued more than four years prior to the commence-

ment thereof is barred.

APPEAL from the district court for Lancaster county:
LiNcOLN FROST, JUDGE. Reversed and dismissed.

Paul F. Good, Attorney General, and Edwin Vail, for
appellant.

Butler & James and Neighbors & Coulter, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ., and MEYER, District Judge.

EBERLY, J.
This is a suit in equity by A. E. Torgeson, a receiver
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of the Bridgeport Bank, to recover certain moneys alleged
to be a trust fund in the possession of the department of
banking, formerly the department of trade and commerce,
of the state of Nebraska. In the district court judgment
was entered for plaintiff, and defendant appeals.

The facts giving rise to the controversy include the
following: On May 15, 1925, under the provisions of
section 11, ch. 191, Laws 1923, as amended by section 1,
ch. 30, Laws 1925, the department of trade and commerce
entered into possession of the Bridgeport Bank, a state
banking institution. The property and business of this
bank were then placed in the charge of the guaranty
fund commission, which thereupon took charge and con-
trol of the property and business of such bank, opened
it, and thereafter managed it “as a going concern, with-
out regard to its solvency.” Laws 1925, ch. 30, sec. 4.
On August 29, 1927, the guaranty fund commission de-
termined that “the bank cannot be continued as a going
concern and there is no probable chance of restoring sol-
vency;’ advised the attorney general of this condition,
and requested the appointment of a receiver. The at-
torney general, pursuant to this notification, in due time
caused the necessary application to be filed in the district
court for Morrill county, and on September 8, 1927, an
order was entered in that court determining the corpora-
tion insolvent, appointing H. C. Peterson as receiver of
this institution, and directing the liquidation thereof as
provided by law. In due time H. C. Peterson as receiver
was, by order of the court, succeeded by Clarence G.
Bliss, and he in turn, in a similar manner, was succeeded
by A. E. Torgeson, the plaintiff herein. However, it also
appears that the department of trade and commerce,
through the action of the guaranty fund commission in
the manner provided by law, had allocated to the Bridge-
port Bank, for use in conducting the affairs of that bank,
the following funds from the bankers’ conservation fund,
to wit: In April, 1926, the sum of $10,000; in August,
1926, the sum of $12,000. These sums were thereupon
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transmitted to the agent or representative of the guaranty
fund commission for the purpose intended by the statute.
It also appears that a new bank had been chartered at
Bridgeport, Nebraska, under the name of the Bridgeport
State Bank. To this new bank the guaranty fund com-
mission sold the banking house, furniture and fixtures
of the Bridgeport Bank, the corporation of which they
were in charge, together with certain other assets of
their trust. This sale was finally consummated on July
18, 1927. Omn July 19, 1927, from the proceeds of this
sale the $22,000 advanced from the bankers’ conservation
fund was repaid.

About the time of the sale of the banking house and
other assets, the agent of the guaranty fund commission
refused payment of certain checks drawn by its depositors
on the Bridgeport Bank, and returned unhonored certain
collection letters to its correspondent banks. All this
occurred immediately prior to the repayment of the $22,-
000 bankers’ conservation fund money to the department
of trade and commerce. Plaintiff alleges in his amended
petition: “That said payment was made by the officers
and agents of the guaranty fund commission in good
faith, but under a mistaken idea as to the proper con-
struction of the statutory provisions applicable thereto;
* = % and the use of assets and funds of said bank to
repay the deposit of the bankers’ conservation fund to the
department of trade and commerce after payment of
checks of other depositors of said bank had been refused
and the operation of said bank as a going concern had
ceased, was an illegal and unauthorized diversion of
trust funds committed to their care.” In the evidence
submitted there is not the slightest trace of fraud or
fraudulent concealment, and every act performed evi-
dences a bona fide effort to discharge a public duty.

In passing it may be said that we are not in accord
with the views of appellee, stated in his brief, on what
was decided in Morrill County v. Bliss, 125 Neb. 97. The
opinion in that case discloses that the pleading therein
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challenged the lawfulness of every payment made by the
guaranty fund commission out of the assets of the state
bank. While not specially identified in the terms of that
pleading, the repayment of the' $22,000 was necessarily .
included as part of the cause of action as alleged. And
though it is true that the issues involved in that case
embraced elements not present in the instant one, one of
the defenses which was sustained both in the district
court and in this court on appeal was that of a full com-
pliance by this commission and its agents with the re-
quirements of the statute during the entire transaction
there in suit. On the consideration of this defense, Day,
J., after a review of the statute applicable, states his
conclusion as follows: “The bank was not operated in
violation of law. It was open for business and all the
money withdrawn and transactions of the bank were in
the usual and ordinary course of banking business. The
deposits shrunk, it is true, but it is equally true of all
banks during this period. It is also true that some de-
positors withdrew their deposits. But the bank was open
for business, and depositors had a right to such with-
drawals. Looking backward, with the benefit of subse-
quent experience, one may say that the loss might have
been less had the bank been liquidated at once. But it
is doubtful if the plaintiff, its attorneys, or any depositor
thought so at the time. The guaranty fund commission
did not think so.”

The plaintiff in the instant case was made a party de-
fendant in Morrill County ». Bliss, supra, in his capacity
as receiver of this bank. The judgment in that case is
not pleaded in the present litigation, so that we may
refer to the opinion only as a precedent, but not to be
treated necessarily as the law of the case.

Limited to a consideration of the present record the
writer hereof is impressed with the view that the repay-
ment of the $22,000 to the secretary of the department of
trade and commerce, when and as made, is probably
amply justified. However, in law and fact, the point,
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not being necessary for the disposition of this case, need
not be determined. We are, however, satisfied with and
approve the general conclusions as to the powers and
duties of the guaranty fund commission as set forth in
the opinion in Morrill County v. Bliss, supra.

By the law in force during the period covered by the
transaction in suit, upon a proper certificate of the guar-
anty fund commission, the department of trade and com-
merce was authorized to levy an assessment on state
banks, the fund resulting being denominated by statute
as the “Bankers’ Conservation Fund.” This statute also
provided that this fund shall at all times ‘“belong to the
banks contributing thereto.” Laws 1923, ch. 191, sec. 25.
Its purpose, as expressly declared, was to prevent the
closing of banks and to promote the conserving of the
depositors’ guaranty fund. Where a definite sum thereof
was allocated to a bank, the statute expressly directed
that such sum should be transmitted by the department
of trade and commerce to the agent or representative of
the guaranty fund commission in charge of such bank,
to be used by him as a deposit, and for no other purpose,
but in addition its exclusive use was to be applied under
the control and direction of the guaranty fund commission
in conducting the affairs of such beneficiary bank, which
was necessarily one that had been taken over by said
commission, and as to which it was exercising its vested
powers to open and manage it as a going concern, with-
out regard to solvency. Laws 1923, ch. 191, sec. 18, as
amended. In this manner there was placed at the service
of the agent or representative of the guaranty fund com-
mission in charge of this institution a trust fund by
means of which lacking cash was supplied and the cor-
porate existence of the bank as a continuing institution
was assured.

For, “The taking over of the assets of a banking cor-
poration by the department of trade and commerce of this
state for the purpose of managing or liquidating such -
bank does not effect a dissolution of the corporation.
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“In such case, the corporation retains its corporate
entity and is subjeet to suit upon its contracts, with this
qualification, that by such suits it is not sought to in-
terfere with the possession of the assets of the bank or
the distribution thereof.” Swvoboda v. Snyder State Bank,
117 Neb. 431.

It is quite apparent that all of the provisions of our
banking act, in force at the time of the occurrences in-
volved in this litigation, when construed together, fairly
evidence a legislative intent that that portion of the
bankers’ conservation fund provided for the use of the
agent of the guaranty fund commission in conducting the
affairs of banks in its possession should be ultimately re-
paid to the secretary of the department of trade and com-
merce for the owners whose private property it was.
Further, it must be admitted that by the fair intendment
of the words employed by the legislature, as well as by
the executive construction of the same, the fund created
for this purpose was a ‘“revolving fund” for use in con-
nection with each institution only so long as the purpose
of its creation was subserved, and when circumstances
negatived this result it was to be returned for the same
use elsewhere.

No legislative intent is to be found expressed to the
effect that the bankers’ conservation fund was merely
a security to the depositors in the same manner as the
guaranty fund was regarded. It was rather the theory
of the enactment that a bank in straitened circumstances,
and even though  temporarily insolvent, aided by the use
of the bankers’ conservation fund, would be enabled to
discharge its pressing obligations with excellent possi-
bilities of being restored to solvency. KEven if restoration
to solvency should prove in the end impracticable, still,
contributed funds having been used in settling its obliga-
tions, the repayment of the funds contributed from its
assets would leave it in no worse position. In prineciple,
* while termed a ‘“‘deposit,” in connection with the repre-
sentative of the commission it was a deposit for a highly
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special purpose and possessed many if not all of the ele-
ments of a trust fund, when considered in the light of
the limited use to which it was restricted. “A deposit
of money in a bank under a contract or understanding
that it shall be held and used for a special purpose is a
specific deposit.” State v. American State Bank, 126 Neb.
34. See, also, State v. State Bank of Touhy, 122 Neb.
582; State v. Citizens State Bank, 124 Neb. 562.

In this connection it may be said that sections 28 and
29, ch. 191, Laws 1923, are special provisions applicable
only to cases where lawful purchases of the assets and
capital stock of such bank shall have been secured by the
governmental agencies and a sale of the bank and its
assets thus made en masse. That situation -did not arise
in the instant case.

This action is based on an alleged “deposit.” If in-
solvent, as plaintiff alleges, the Bridgeport Bank had no
power to receive it (Comp. St. 1929, sec. 8-147), and it
received it, if at all, not by virtue of its corporate powers,
but because of the act of the agent of the guaranty fund
commission. It was used by this governmental agency
for its benefit and the benefit of its creditors, in con-
ducting the business of the bank as a going concern, so
long as there remained any hope of a corporate reviver
or attaining the purpose for which this fund was created.
Indeed, the plaintiff charges that such use was unneces-
sarily prolonged. This suit by the corporation’s receiver
is for the recovery of the amount repaid on a “deposit,”
made for a special purpose, after that purpose had been
fully performed. In its then condition of insolvency this
corporation at the time it received the benefits of these
moneys, which it now terms a deposit, was in its own
capacity precluded from receiving a “deposit”’ for any
purpose whatever. Now, after it has had the benefits
of this $22,000 without charge, in excess of the period
permitted by law (as it now alleges), and when its po-
sition of insolvency has not been adversely affected by
this repayment made, it seeks recovery of the same, the
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result of which, if successful, will be that, to the extent
of the recovery permitted, the public policy evidenced by
the law creating the bankers’ conservation fund will be
. utterly defeated. Truly, the situation here presented in-
vokes the application of the ancient maxim, viz., “Jus ex
mjuria non oritur.”

All parties concede that, if applicable, our statute of
limitations requires this action to be instituted within
"four years after the cause of action accrued. This action
was commenced on January 11, 1932. The moneys of the
"bankers’ conservation fund were repaid July 19, 1927.
Appellee contends that the rule is that possession of the
fund by the department of trade and commerce is pre-
carious and not animo domini, and being trustee it can-
not acquire the trust by lapse of time. The answer is
that the bankers’ conservation fund is owned by the con-
tributing banks. It is private property subject to a stat-
utory use. The possession of the department of trade and
commerce is the possession of the ultimate private owners,
and is therefore animo domini and not precarious.

Appellee also contends that the receiver appointed, H. C.
. Peterson, was a member of the guaranty fund commission
and remained a member of that commission until April 30,
1929, when the same was abolished by the legislature; that
the guaranty fund commission caused these payments to be
made to the department of trade and commerce before his
appointment as receiver; and that therefore the statute of
limitations will not commence to run until the control of
this trustee over the affairs of the bank has ceased and
an independent and disinterested representative of the
cestui que trust comes into the affairs of the bank. But,
as the payment of the $22,000 was not in fact made by
H. C. Peterson in person, he had no financial interest what-
ever involved in the transaction. No fraud or concealment
is alleged on the part of any one. The contrary is con-
ceded. Besides, this court is committed to the view that,
-“In a cause properly before a court of equity for determi-
nation, the appointment of a necessary receiver is a ju-
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dicial function which cannot be exercised or controlled by
the governor or the legislature.” State v. State Bank of
Minatare, 123 Neb. 109.

In all respects we must consider the receiver, appointed
on September 8, 1927, solely as an officer of the court
appointing him, and subject to its absolute control. He
was in fact the hand of the court. The court was at all
times open to any complaining creditors. So, too, the
action in this case is not brought against the guaranty
fund commission or any of the members thereof in that
capacity. This action is prosecuted solely against the de-
partment of trade and commerce. When the repayment
of the $22,000 was made, so far as the members of the
commission were concerned, it was a closed transaction.
As to it their official duties were completed, and they at
no time had any financial or personal interest involved.,
After the appointment of Peterson as receiver on Septem-
ber 8, 1927, no adverse interest of any kind existed so
far as the discharge of his duties as receiver was con-
cerned. The reasons which furnish the basis of the cases
cited by plaintiff in.support of his contention on this point
are wholly absent in the instant case.

As to the necessity of actual notice to, or knowledge by,
the receivers, for which plaintiff apparently contends, it
may be said that his pleadings contain no allegations which
in substance and legal effect negative contemporaneous
notice or knowledge of the several receivers of this in-
stitution, and of all parties in interest, of the fact of the
advancement of the sum of $22,000 to this bank, and of
the dates on which made, as well as of the fact of the
repayment thereof on the date when made. No facts thus
appear in the record as established which would prevent
or toll the running of the statute of limitations.

Furthermore, the evidence preserved in this bill of ex-
ceptions supports the conclusion that books of account of
the bank, while in the charge of the guaranty fund com-
mission, were properly kept, and fully and fairly disclosed
the repayment of the $22,000. These records were in the
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lawful possession or control of all of the receivers and
subject to their inspection, and, indeed, of all parties in
interest. On this subject of right of inspection the appli-
cable rule is: '

“The books and accounts of the receiver and all other
papers in or upon which appears anything pertaining to
the trust or his administration thereof are quasi-public
in character and so open to examination not only by the
court but by all persons interested in the estate, subject
to the qualification that the time and manner of such ex-
amination may not be such as to interrupt the business
of the receiver or prevent resort to the books and accounts
by other interested persons.” 53 C. J. 172.

This language would also definé the rights of stock-
holders and directors of the old institution during the
period when control was exercised by the guaranty fund
commission.

It necessarily follows that the defense of the statute of
limitations in the instant case is one of the ‘“‘defenses
which might have been made against the party over whose
property the receiver is appointed, or whose title to sue
and whose interests are represented by the receiver, may
be interposed as against him. So a receiver of a corpora-
tion takes its assets subject to the conditions and legal
disabilities with which they were trammeled in the hands of
the corporation and causes of action in the right of a
corporation are subject to the defenses which might have
been available against it.” 53 C. J. 329.

It follows that the cause of action set forth in the pe-
tition is barred, and the district court erred in sustaining
the same and in its entry of judgment thereon.

The judgment of the district court is, therefore, reversed
and the action dismissed.

REVERSED AND DISMISSED.



YoL. 127] - JANUARY TERM, 1934 49

Torgeson v. Department of Trade and Commerce

A. E. TORGESON, RECEIVER, APPELLEE, V. DEPARTMENT OF
TRADE AND COMMERCE, APPELLANT.

FiLep May 10, 1934. No. 29013.

1. Limitation of Actions. The statute of limitations is a wise
and beneficial law, and does not raise a presumption of pay-
ment, but is intended as a statute of repose.

2. City of Chadron v. Dawes County, 82 Neb. 614, City of Al-
bion v. Boome County, 94 Neb. 494, and State v. Stanton
County, 100 Neb. 747, examined, construed, and held inapplicable
to the issues in the present case.

3. Limitation of Actions. Actions in substance or effect in the
nature of actions for money had and received, in the absence
of a specific statute of limitations, must be brought within
four years from the receipt of the money.

APPEAL from the district court for Lancaster county:
LINCOLN FRrosT, JUDGE. Reversed and dismissed.

Paul F. Good, Attorney General, and Edwin Vail, for
appellant.

Butler & James and Neighbors & Coulter, contra.

Heard before Goss, C. J., ROSE, Goob, EBERLY, DAY and
PAINE, JJ., and MEYER, District Judge.

EBERLY, J.

This is a suit to impress a trust upon funds in the hands
of the defendant, department of trade and commerce (now
department of banking), to the credit of the depositors’
guaranty fund. From a decree impressing such trust and
permitting the plaintiff to reclaim therefrom the sum of
$7,355.14, the defendant appeals.

This is a companion suit between the same parties and
brought at the same time as Torgeson v. Department of
Trade and Commerce, ante, p. 38. In both cases last
referred to, it appears that between the dates of May 15,
1925, and September 8, 1927, the Bridgeport Bank was
under the control of the guaranty fund commission, and
was being operated by that commission “as a going con-
cern, without regard to solvency.”
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Plaintiff alleges that, while it was so operated, ‘“the
secretaries of the department of trade and commerce who
were in office during the period from May 16, 1925, to July
11, 1927 (notwithstanding the Bridgeport Bank was insol-
vent), acting in good faith, but under a mistaken idea of
the proper construction of the statutory provisions appli-
cable thereto, illegally and in contravention of law, levied
assessments against the Bridgeport Bank (while wholly
insolvent) to maintain-the depositors’ guaranty fund,” and
in payment of such assessments wrongfully caused to be
withdrawn from the assets of this bank the sum of $7,-
855.14. The last withdrawal of money so made was on
April 5, 1927. A receiver for this bank was appointed
on September 8, 1927, who immediately qualified and
commenced his duties in that capacity. This action was
commenced on January 11, 1932,

Concerning the validity of these assessments, we deem
that issue not essential to a proper disposition of the case,
and therefore the question will not be determined. The
defense which is controlling we deem to be the statute of
limitations. '

In consideration of the applicability of this statute, it
will be remembered that, under the provisions of our state
law regulating banking, the assessments here in suit were
made by the proper officer entrusted with that duty by
the express terms of the statute. They were admittedly
paid to an officer unmistakably designated in a similar
manner. It is charged they are invalid solely because the
bank, in the hands of the guaranty fund commission and
being conducted by it as a going concern without regard
to solvency, was actually insolvent at the time of the
making of each of the challenged levies, and at the time
each was paid. The department of trade and commerce
(now the department of banking) takes issue with this
contention. But it cannot be questioned that in the ut-
most good faith these assessments aggregating the sum
sued for were in fact paid by the bank while in charge
and under the control of the guaranty fund commission.
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Under these circumstances, the good faith of all parties
being admitted, fraud and concealment being neither al-
leged nor proved, and essentially the only mistake charged
being an honest mistake in the construction of a statute,
is the defense of the statute of limitations applicable and
controlling ?

This jurisdiction was early committed to the view that
the statute of limitations is a statute of repose. Mayberry
v. Willoughby, 5 Neb. 368. Further, “The statute of lim-
itations is a wise and beneficial law, and does not raise
a presumption of payment, but is intended to be a statute
of repose.” Chapman v. Kimball, 7 Neb. 399. See, also,
Gatling v. Lane, 17 Neb. 80; Goodwin v. Cunningham, 54
Neb. 11; Pinkham v. Pinkham, 61 Neb. 336; Scott v. De-
Graw, 90 Neb. 274.

The essential, inherent, legal nature of the successive
receivers of the Bridgeport Bank as appointed by a proper
court of competent jurisdiction, and thereby respectively
created wholly independent and judicial officers of the
«court naming them, has already been considered in case
No. 29012, a companion case of the same title, between
the same parties, and covering the same period of time.
We are content with the determination there made and
with the principles there announced.

Appellee contends that the principles announced by this
court in City of Chadron v. Dawes County, 82 Neb. 614,
City of Albion v. Boone County, 94 Neb. 494, and State
v. Stanton County, 100 Neb. 747, sustained by the reason-
ing in New Orleans v. Fisher, 180 U. S. 185, and City of
Osawatomie v. Miami County, 78 Kan. 270, are controlling
and necessitate the conclusion that the transactions in suit
are not within the scope of our statute of limitations. This
contention may not be accepted. Indeed, the obvious reply
is that the instant case is not a tax suit, and does not
involve the controlling elements of the tax suits which the
cases cited by appellee determine. The essential issues
there adjudicated are entirely different, foreign, and whol-
ly unrelated to the issues we must determine in this liti-
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gation. The analogies are too remote to be logically con-
trolling.

The Chadron and Albion cases involved the proper dis-
tribution of the county road fund. By the general law in
force during the period covered by the cases cited, it was
provided: “On the last day of sitting as a board of equal-
ization the county board shall levy the necessary taxes for
the current year, including * * * for roads, not more than
five mills on the dollar valuation.” Comp. St. 1909, sec.
5057. By construction and later by express amendment,
section 76 of the road law provided that road tax levied
upon property “within cities of the metropolitan class,
cities of the first and second class and villages” should
be disposed of as follows: “One-half of all such tax, when
collected, shall go to the county road fund, the other half,
when collected, to be paid to the city or village where
levied.” Comp. St. 1909, sec. 5327. It was ‘“the other
half” to which the cities were entitled that was in litiga-
tion in the first two cases cited by the appellee.

In the Stanton County case the law in force during the
period covered by the litigation (Ann. St. 1911, secs. 10094,
10095) provided substantially that the several counties of
the state having patients in the state hospitals for the
insane should receive notice by the state auditor’s certifi-
cate as to the amount due the state for the board and
care of such patients for the support of which they were
respectively chargeable; whereupon the statute in terms
imposed the duty and required that “the board of county
commissioners (of such county) shall add such amount to
the next state tax to be levied in said county, and pay
the amount so levied into the state treasury.” Ann. St.
1911, sec. 10095. As to the amounts in suit, it appears
conceded that a state auditor’s certificate had been re-
ceived by Stanton county, the respective amounts thereof
had been added to the state tax, and the combined amount
had been collected in due course “as state tax” by the
county treasurer, but, instead of being remitted to the
state treasurer, were appropriated by the county authori-
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ties to their own purposes under a claim that the directing
statute was unconstitutional. It will be observed that in
the three cases now under consideration the rights of the
ultimate taxpayer were in no manner involved. No claims
in his behalf were presented, considered, or decided. In
each of the three cases the litigation was essentially and
strictly between two municipalities. In the first two cases
the causes of action on which recoveries were sought re-
lated exclusively to public funds in which there was at
the time of collection substantially a joint ownership be-
tween the parties, and in all three cases there was in-
volved the possession of public funds by public bodies
under such circumstances as imposed a continuing duty
to pay the same over to the other public body then com-
plaining. Likewise, in all three cases the relief sought
amounted to no more than to require the performance of
a continuing public duty relating to public funds imposed
by the express terms of a public statute upon one public
agency for the benefit of another public agency, and as to
which the general public had an actual though indirect
interest. In the Stanton County case this court determined
that the additional tax, having been assessed and collected
as a state tax, was “a part of the revenue of the state
within the meaning of section 7581, Rev. St. 1913;” and
as the action was in effect one to recover revenue by the
state from the county, the statute of limitations did not
apply.

There is no claim in the instant case that the assess-
ments in suit involve the characteristics of revenue of the
state. In City of Chadron v. Dawes County, supra, the
reasoning of this court upon which that decision proceeds
is clearly set forth in the following language: “The statute
of limitations is interposed as a defense. It is conceded
that, if this defense can be made in a case of this kind,
the defendant has allowed plaintiff all that it was legally
entitled to demand. Under the law in force at the times
set out, the county collected all of the road taxes. All
of the taxes collected outside of an incorporated city and
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one-half of the tax levied and collected upon property with-
in the corporate limits of a city could properly be held and
disbursed by the county, but the other one-half of the
taxes collected upon property within the corporate limits
of a city belonged to the city, and it would be the duty
of the county to pay such money over to the city. Plain-
tiff and defendant were therefore jointly interested in that
portion of the fund derived from the levy upon property
within the corporate limits of the plaintiff; and, being so
Jointly interested, when the fund came into the possession
of the county, it held one-half of it in trust for the city.
The fund had been raised in the exercise of a govern-
mental function, for governmental purposes, and, we think,
was held in a governmental capacity. But whether so or
not, it seems clear to us that the county held that portion
belonging to the city as a public trust; that it was the
continuing duty of the county to faithfully execute the
trust by paying over the money, and that the statute of
limitations does not apply.”

This reasoning is approved in City of Albion v. Boone
County, supra, and indeed is the embodiment of the prin-
ciples announced in New Orleans v. Fisher, 180 U. S. 185,
and City of Osawatomie v. Miami County, 78 Kan. 270.
But the issues there determined were between public mu-
nicipalities and related to public funds. The principles
involved are necessarily limited by the subject-matter to
. which they are applied by the court, and are binding as
precedents only within the scope of the issues in the
determination of which they are announced.

In the instant case we are not in any manner concerned
with a contest between public bodies relating exclusively
to public funds, and where the relief sought is compulsion
in the performance of public duties of a continuing nature.
Therefore, assuming arguendo that the assessments here
in suit were levied and collected without authority of law,
it must be admitted that the injury sustained by the bank
is exclusively in the nature of a private wrong. The re-
dress to which the injured party is entitled, if any, is
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redress for a private injury. It is wholly devoid of the
characteristics of a public nature. It would necessarily
follow that the doctrine announced in the three Nebraska
decisions relied on by plaintiff has no necessary applica-
tion in the instant case, and is not controlling. That
certain analogies exist between the case at bar and the
facts embodied in the precedents referred to may be ad-
mitted. The fallacy of the argument insisting that they
are here controlling plainly appears when, by assumption,
the analogies are perfected or rather made more complete.

For this purpose we may assume that the property of
the Bridgeport Bank was by the proper taxing authorities
taxed for an illegal or an unauthorized purpose, and the
taxes so assessed were in good faith paid by the agents
in charge. On these facts obviously no recovery of the
taxes so paid could be had on the theory as advanced by
plaintiff in the case actually presented for review. Section
77-1923, Comp. St. 1929, provides for relief in the case
supposed. But its terms must be complied with. Darr v.
Dawson County, 93 Neb. 93. The running of the statute
of limitations is not prevented or tolled, and after the
specified lapse of time following the accrual of the cause
of action the statute of limitations affords a complete de-
fense. This is true, not only because of the provisions of |
our statutes, but the general rule on the subject is:

“If there are special statutes of limitation applicable to
actions for the recovery of taxes paid, and such statufes
are valid, the action is barred unless brought within the
prescribed time after the cause of action has accrued;
otherwise, it is barred by the same lapse of time which
would limit an action for money had and received between
private parties.” 61 C. J. 999. See, also, Matter of Hoople,
179 N. Y. 308.

In the instant case plaintiff’'s right of action is based
on primary facts such as the usual and necessary allega-
tions in the ordinary action for money had and received
are ample to cover. The right to relief, if any, vested in
the Bridgeport Bank involves no more. Even if the en-
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forcement of this primary right because of peculiar cir-
cumstances involves the application of equitable remedies,
the resulting action is still within the scope of the statute
of limitations which provides that actions of the nature
of the one under consideration shall be commenced within
four years after the cause of action has accrued. Murphy
v. City of Omaha, 1 Neb. (Unof.) 488. This construction
is necessitated by the words of our enactment and rein-
forced by the policy of this legislation as early determined
by this court. Plaintiff’s action was therefore barred when
commenced, and the district court erred in sustaining the
petition and in its judgment entered thereon.

The judgment of the district court is, therefore, re-
versed and the action dismissed.

REVERSED AND DISMISSED.

FipELITY FINANCE COMPANY, APPELLANT, V. FRANK
WESTFALL, APPELLEE.

FiLep MAy 10, 1934. No. 28958,

1. Judgment. It has long been the general rule in this juris-
diction that the findings of fact and judgment must conform
to and be supported by the pleadings.

Pleading. Where an allegation in the petition is admitted by
the answer, the fact is established for the purpose of the case,
and the court cannot disregard it.

3. Appeal. It is essential that the findings of fact be sustained

by sufficient evidence.

,}o

APPEAL from the district court for Dawson county: J.
LEONARD TEWELL, JUDGE. Reversed.

Peterson & Devoe, Jack & Vette and W. A. Stewart, Jr.,
for appellant.

York & York, contra.

Heard before Goss, C. J., Goob, EBERLY, DAY and PAINE,
JJ.
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Day, J.

This is an action in replevin brought by the Fidelity
Finance Company against Frank Westfall to recover pos-
session of a truck under a claim of special ownership by
reason of a chattel mortgage. The case originally began
in the county court, and, upon an appeal, the district
court, without the intervention of a jury, found in favor
of the defendant. Plaintiff appeals to this court.

The plaintiff in its petition alleges that the defendant
became indebted to the Lexington Motor Company for a
portion of the purchase price of a truck and executed his
note for $487.92, dated March 16, 1932, which was secured
by a chattel mortgage on the truck; that afterwards for a
valuable consideration, and before maturity, it was sold
to the plaintiff; that said note was in default and that
under the terms of the mortgage the plaintiff was entitled
to immediate possession of the truck.

The defendant’s answer admits the execution and de-
livery of the note and mortgage to the Lexington Motor
Company and that the payment is in default. The answer
further alleges that the defendant had a series of trans-
actions with the Lexington Motor Company in which he
purchased three different cars, one after another, and that
the note involved in this case represents the purchase price
of the last; that the interest charges on the several trans-
actions were usurious, and that plaintiff took the note with
a knowledge of the custom of the Lexington Motor Com-
pany and under such circumstances as amounted to bad
faith, so that the plaintiff is not a bona fide holder in due
course but took said notes subject to the defense of usury.
The prayer of the defendant’s answer was that the note
and mortgage be adjudged unenforceable and for a return
of said truck, or, in lieu thereof, a judgment for its value.

The trial court, after a hearing, found that said note,
“although made payable to the Lexington Motor Company,
was executed for immediate transfer to the plaintiff in
return for a loan of $420 by the plaintiff to the defendant,
such sum of $420 to be paid directly to said Lexington
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Motor Company for the defendant.” The court makes
numerous findings of fact upon other matters which may
be summarized as a finding that the loan was made di-
rectly by the plaintiff to the defendant, and the judgment
of the trial court was based upon these findings. This
finding of fact is not justified by the defendant’s answer,
which admits the execution and delivery of the note and
mortgage to the Lexington Motor Company, and alleges
that it was subsequently purchased by the plaintiff from
the company which indorsed the same. This and other
allegations of the answer not only negative the idea that
the plaintiff loaned money to the defendant but in fact
substantiate and admit the contention of the plaintiff that
it purchased the note. It has long been the general rule
in this jurisdiction that the findings of fact and judgment
must conform to and be supported by the pleadings. Hob-
bie v. Zaepffel, 17 Neb. 536 ; Upton v. Betts, 59 Neb. 724;
Solt v. Anderson, 63 Neb. 734; Domaenn v. Domann, 114
Neb. 563.

Furthermore, the findings of fact upon which the judg-
ment was based in this case are erroneous. The answer
admits the truth of allegations in the plaintiff’s petition
which are contrary to the findings of fact upon which the
judgment is based. The allegation in the petition is that
the plaintiff purchased a note from the Lexington Motor
Company to whom it was executed and delivered, and the
answer admits that fact. Where an allegation in the
petition is admitted by the answer, the fact is established
for the purpose of the case, and the court cannot disregard
it. Jacobs v. Williams, 85 Conn. 215, Ann. Cas. 1913B,
900; Heflebower v. Wiley, 30 S. Dak. 184.

Moreover, findings of fact in this case are not sup-
ported by but are contrary to the evidence. It is essen-
tial that the findings of fact be sustained by sufficient evi-
dence. Sutherland v. Holliday, 65 Neb. 9; Fairfield v.
Hart, 139 Mich. 136; Peckham v. Keenan, 122 Kan. 544.
The evidence of the defendant in this case is that he
never had any dealings with the plaintiff company but
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that all his dealings were with the Lexington Motor Com-
pany. The evidence does not, therefore, support the find-
ing that the defendant borrowed money from the plain-
tiff,

The evidence not only does not support the finding that
the plaintiff loaned money to the defendant but establishes
quite the contrary; that the plaintiff purchased the note
and mortgage executed by the defendant and did not in
fact loan money to the defendant. This disposes of the
contention of the appellee that the plaintiff made a loan
under the provisions of the small chattel loan act (Comp.
St. 1929, sec. 45-119) for the reason that there was no
loan of money made by the plaintiff to the defendant. It
was upon the theory that the plaintiff had loaned money
in violation of this act that the trial court entered a
judgment by which the plaintiff forfeited both principal
and interest because of a violation of this act. This can-
not be justified under the facts in this case. Under the
general usury law, the payee loses only the interest. This
court recently had under consideration a transaction
whereby an automobile dealer sold a note at a discount
to a finance company. See Grand Island Finance Co. v.
Fowler, 124 Neb. 514.

The question presented for determination by the plead-
ings and the evidence in this case relates to the matter
of usury and the knowledge of the plaintiff of the usury,
if any, at the time of the purchase. This should be de-
termined in this case with reference to the opinion of
this court in Grand Island Finance Co. v. Fowler, supra.

It follows that the judgment of the trial court is er-
roneous and that the judgment should be reversed and the
cause remanded.

REVERSED AND REMANDED.
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PETER O’SHEA ET AL., APPELLEES, V. COMMODORE C. HAMP-
TON, APPELLANT.

FILED MAy 15, 1934. No. 28953.

Vendor and Purchaser. Where grantor, for $50,000, conveyed a
farm in 1919, described as consisting of a certain quarter
section and three numbered government lots, fronting on the
Platte river, described as “containing 248 acres, more or less,
according to United States government survey,” without
knowledge of either grantor or grantee that, by reason of
encroachments of the river, there was, at the most, a short-
age of actual land amounting to 9.8 acres between the gov-
ernment survey of 1877 and a survey made by grantee in
1920, held, in the circumstances, more fully disclosed by the
evidence: (1) That there was no fraud in the representa-
tions of grantor; (2) that the sale is to be considered as in
gross and not by the acre; (8) that the actual deficiency in land
is not sufficient to warrant a recovery by the grantee.

APPEAL from the district court for Scotts Bluff county:
EpWARD F. CARTER, JUDGE. Reversed and dismissed.

White & Heiss, for appellant.
J. M. Fitzgerald and Mothersead & York, contra.

Heard before Goss, C. J., Goob, EBERLY, DAY and
PAINE, JJ., and TEWELL, District Judge.

Goss, C. J.

This is an action for damages for an alleged shortage
of the number of acres in a farm purchased of defendant.
There was a verdict for plaintiffs for $1,006.40, on which
judgment was entered.

June 30, 1919, defendant (joined by his wife) entered
into a written contract with Peter O’Shea to sell and con-
vey to him on March 1, 1920, a certain quarter section
and three (government) lots connected therewith, located
on the south side of the Platte river near Gering, in
Scotts Bluff county, “containing 248 acres, more or less,
according to the United States government survey.”
March 1, 1920, Hampton and wife conveyed the land to
Peter O’Shea and Charles L. Schuler (0O’Shea’s nominee)
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by warranty deed containing the same description and
.acreage as above quoted.

The amended petition of O’Shea and Schuler, plaintiffs,
alleged that at the time of the purchase ‘“‘the defendant
represented to the plaintiffs that there was a total of 250
acres of land in said tract and it was agreed between the
parties that the price of said land should be two hundred
(200) dollars per acre;”’ that the contract was so pre-
pared, but, before signing, defendant stated that he had
made a mistake in the actual acreage and so the proposed
contract was changed to show 248 acres; that as an in-
ducement to plaintiffs to purchase the land defendant
“represented and warranted said tract of land to con-
tain 248 acres; that relying on said representations and
warranty, as aforesaid, plaintiffs purchased said land;
that in truth and in fact said tract of land contained but
two hundred thirty-eight (238) acres, which fact was
unknown to plaintiffs and plaintiffs would not have pur-
chased said tract of land for said price if they had known
that it did not contain two hundred forty-eight (248)
acres.” They allege the land was worth $200 an acre
and that they have been damaged $2,000, for which they
pray judgment.

The answer admitted the execution of the contract
with O’Shea and the execution and delivery of the deed
to O’Shea and Schuler, but denied all other allegations of
‘the amended petition.

Schuler died and revivor in the name of his adminis-
trator was duly entered.

The case was tried upon the theory, not of fraud, but
of mutual mistake in the representation and understand-
ing of the acreage of the tract and that it was a sale of
the farm by the acre and not a sale in gross, plaintiffs
claiming it was by the acre and defendant claiming it was
in gross.

There was testimony of Peter O’Shea, one of the plain-
tiffs, who was engaged in the real estate business, that
Hampton had listed the farm with him for sale and had
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described it as containing 250 acres and had listed it at
$200 an acre. When he agreed a few days before the
execution of the contract to purchase the farm for $50,-
000, he engaged the late P. J. Barron to draw the con-
tract and it was drawn to cover 250 acres. On the day
it was executed O’Shea, Barron and a notary went to the
Hampton home to secure the execution of the contract.
Hampton in their presence read the contract very care-
fully and suggested three or four changes. One of these,
after a conversation with his wife, was to change the 250
acres to 248 acres. These changes were made in ink by
Barron, as the latter testified.

Copies of government maps, filed January 22, 1878, in
the General Land Office, duly exemplified, showing the
government survey of these lands in 1877, were offered
by defendant and received in evidence. The original
governiment survey showed 247.25 acres in the tracts.
This shows all the land to the then meander line or the
south river bank.

Plaintiffs introduced the testimony of J. G. Marzel,
taken by deposition, and a map made by him. This sur-
vey was made October 23, 1920, at the instance of plain-
tiffs, and the map and testimony of Mr. Marzel show 238.2
acres actually in the farm up to the then river bank. He
testified that the meander line as shown on his map was
farther inland than the meander line shown on the gov-
ernment map. At the time his deposition was taken he
was state geologist for Wyoming. He had been a sur-
veyor for 22 years. He testified that, at the time he
surveyed the land, the river was at flood stage and there
was evidence of erosion of the river bank of the farm.
In surveying the south, east and west sides of the farm
he used a general land office map made from the gov-
ernment field notes and in the survey actually located
certain government corners. Of course, the river having
eroded its south bank, these notes did not fix the
present line there. Marzel did not survey the govern-
ment meander line of the river as it existed in 1871,
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nor did he indicate it on his map. His survey and
map are criticized by appellant largely on the ground
that the evidence of location of government monu-
ments was not established, but that goes to the weight
of the evidence rather than to its competency. To go
into details as to the points of the government survey
of which he claims to have found evidences, the cross-
examination thereon and the evidence on behalf of
defendant seeking to prove his errors would be burden-
some and not of value here. The map might be con-
sidered as correct so far as it goes; that is, as far
as the land above water at the time of the survey is
concerned.

So, assuming the Marzel survey was correct in fol-
lowing the government survey as to the south, east and
west lines of the farm up to the river bank, yet it
failed to show how much acreage there was in the
farm ‘“according to government survey” as required by
the contract and the deed, both of which were pre-
pared in that form at the instance of plaintiffs them-
selves. It does not show, as it should have done, the
government meander line. It does not show the distances
along the river bank on its own meander line which
ran in a somewhat southeasterly direction. It does
show the total east and west linear distance across the
farm along the south boundary of the government lots
is 3,986.5 feet. However, a fine scale rule, applied to
the meander line from point to point of the meander
angles indicated, shows a total meander line of 4,117.5
feet along the south bank of the river when the survey
and map were made on October 23, 1920, This proves
from the evidence of plaintiffs that, to produce a short-
age of 10 acres in the original government survey, the
meander line of the government survey is, on the aver-
age, less than 106 feet north of the line fixed by the
Marzel map. The evidence shows that the land along
the river was greatly inferior in quality and value to
that on the south part of the farm. Though the court,
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whether properly or improperly we do not decide, in-
structed the jury in effect to take the purchase price
an acre and multiply it by the deficiency in the number
of acres in order to assess the recovery, the jury
allowed only about half that amount.

All possible errors are assigned, chief of which is
that the judgment is not sustained by the evidence.
The question is whether the farm was sold in gross
for $50,000 or whether it was sold by the acre; if the
latter, was there such a discrepancy between the 248
acres described in the contract and deed on the one
hand and the actual acreage of the farm as to war-
rant a recovery?

In re Estate of Robinson, 105 Neb. 1, was a case
involving an action for damages for shortage in the
width of a lot on O street in Lincoln, the whole width
of which, so far as possession could be and was de-
livered under the deed, was covered by a brick building.
The deed described the property as lot 20, block 44. The
record plat described the lot as being 25 feet wide and
142 feet long. The actual width of the building, due
to 9 inches encroachment of a building east of it was
only 24 feet and 3 inches. It was held that ‘“the
purchaser is not entitled to an abatement in the purchase
price unless it appears that fraudulent representations
were made by the vendor as to quantity that induced
the vendee to purchase.” The opinion reviews cases
from many states and concludes that the decision is in
harmony with the great weight of authority, has pre-
vailed from an early day and is a reasonable rule.
Several of the cases hold that any surveyor could
easily have determined the quantity of land contained
within - the limits and plaintiff might have known the
quantity before he purchased, by taking proper measures.

In Anthony v. Hudson, 131 Ky. 185, it was held:
“A contract to sell land in Illinois, and the deed there-
after given, both recited that the tract sold contained
so many acres, ‘according to United States survey,’
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and the contract also recited that the gross amount of
the purchase money was at the rate of $105 per
acre. Held, that the sale would be considered to be
in gross, and not by the acre.” It cites numerous
cases and text-books in support.

In Illinois, where the land involved in the Kentucky
case was situated, the general rule seems to be as
stated in In re Estate of Robinson, 105 Neb. 1. For
in Wadhams v. Swan, 109 Ill. 46, it was said: “The
general rule unquestionably is that where a tract of
land is sold for a sum in gross, by its proper numbers,
as indicated by the government survey, or by any other
specific description by which its exact boundaries are
or may be determined, the boundaries to be thus ascer-
tained, in case of a discrepancy, will control the de-
scription as to the quantity or number of acres, and in
such case neither the purchaser nor the vendor will
have a remedy against the other for any excess or
deficiency in the quantity stated, unless such excess or
deficiency is so great as to raise a presumption of
fraud. Jackson v. Moore, 6 Cow. 717; Noble v. Googins,
99 Mass. 231.”

The words “more or less” indicate a sale in gross.
18 C. J. 289; 20 Am. & Eng. Ency. of Law, 875;
Rathke v. Tyler, 136 Ia. 284. Though in the Iowa
case, where the description was by metes and bounds,
of an irregular tract described as “containing one hun-
dred acres, more or less,” and an early survey promptly
taken advantage of by the vendee, disclosed a shortage
of 6.41 acres, the court held under the evidence there
was a sale by the acre and that the shortage was
sufficient to afford relief.

But in the instant case the description was not by
metes and bounds but was by government sections and
lots “according to government survey.” In 20 Am.
& Eng. Ency. of Law, 873, the general rule, supported
by a large number of cases from many states, is put
in the following language: “The words ‘more or less’
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in a deed, after a quantitative recital as to the number
of acres, imply a waiver of the warranty as to the
specific quantity on the part of the buyer and an
agreement on the part of the seller not to demand
more than the fixed price, although on the one hand
there should be an excess or on the other a deficiency
in the quantity supposed, both parties being willing to
abide by such presumptive or probable evidence of the
quantity as they were then possessed of, but of which
neither pretends to have an accurate and perfect knowl-
edge, and which neither insists upon as ‘a condition
annexed to the purchase or sale. By the use of these
words, the statement of the number of acres becomes
descriptive merely, and not of the essence of the contract.
There is a mutual risk by the vendor as to the sum
of money, and by the vendee as to the quantity of
land. If there be a small portion more than the quan-
tity, the vendor cannot recover it; and if there be a
small quantity less, the purchaser cannot obtain any
compensation in respect of the deficiency.”

In the case at bar, a day or so before the contract
of sale was made, O’Shea went to Hampton and offered
Hampton $48,500 for the farm. Hampton refused it,
saying he would not take less than $50,000 for the
place. A day or so later O’Shea appeared with his
attorney and notary. Before disclosing that he had the
contract already prepared, O’Shea found Hampton down
by the barn and asked him if he would take $49,500
for the farm. Being answered in the negative, he
said, “Come on up to the house and we will fix it up.”
When the contract was produced and the changes here-
tofore recited were made, O’Shea made no suggestion
that the price ought to be abated because the acreage
according to government survey was reduced in the
contract. He and Schuler, the grantees in the deed, on
June 30, 1919, paid the $5,000 down on the contract,
made the payment of $20,000 and obtained their deed
March 1, 1920, having satisfied themselves that the title
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was “marketable,” made the mortgage for $25,000 due
on or before March 1, 1930, obtained the Marzel survey
October 23, 1920, showing that the actual land then
in the contract was 9.8 acres short of the 248 acres
stated in the deed, continued to pay the interest on the
mortgage and made no complaint until this suit was
brought. The transcript here does not show when the
action was commenced, but the amended petition was
filed January 4, 1928. That is the first date indicative
that any suit was pending.

We are of the opinion plaintiffs ought not at so late
a date to be permitted to claim and set up a shortage
in the acreage. We think the evidence and circum-
stances clearly show that they bought the farm in
gross, not by the acre. The shortage alleged is of
course attributable partly to erosion and partly to the
high water at the time the Marzel survey was made.
Even assuming it is about 9 acres, there is not sufficient
in the circumstances of this case to warrant recovery.

For the reasons stated, the judgment is reversed, with
directions to dismiss the action.

REVERSED.

HARRY DICKERSON ET AL., APPELLANTS, V. SURETY
NATIONAL FARM LOAN ASSOCIATION ET AL.,
APPELLEES. :

FiLEp May 15, 1934. No. 28940.

1. Appeal. Findings of trial court in a law action have the same
force as the verdict of a jury. Such findings will not be
disturbed on appeal unless clearly wrong.

2. Account. The basic reason for equity jurisdiction in an action
for accounting is ihadequacy of remedy at law.

3. Equity. Ordinarily, equity will not take cognizance of an
action to recover a specific amount of money, alleged to have
been embezzled by defendants.

4, Evidence examined and held to sustain court’s. findings.
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APPEAL from the district court for Dodge county:
FREDERICK L. SPEAR, JUDGE. Affirmed.

Gerald E. La Violette and T. B. Murray, for appel-
lants.

Courtright, Sidner, Lee & Gunderson and Poul May-
nard, guardian ad litem, contra.

Heard before Goss, C. J.,, Goop, EBERLY, DAY and
PAINE, JJ., and REDICK, District Judge.

Goop, J.

Plaintiffs, as the only heirs at law of James Dickerson,
deceased, brought this action to recover from defendants
a judgment for a definite amount. Defendants denied
liability. Trial to the court resulted in judgment for
defendants. Plaintiffs have appealed.

The facts which give rise to this controversy may be
summarized as follows: James Dickerson obtained a
loan from the Federal Land Bank of Omaha, secured
by a mortgage on his farm. The loan was payable in
instalments of $195 semiannually, in April and October
of each year, with privilege to him to pay a larger
amount upon the principal on any interest pay day.
Payments of interest were made as they became due
through the defendant Surety National Farm Loan Asso-
ciation, which, for brevity, will hereinafter be referred
to as the national association. This association is or-
ganized pursuant to federal statute, the stockholders in
the corporation being borrowers from the land bank.
Defendant Roper was secretary-treasurer of this asso-
ciation and also secretary-treasurer and general manager
of another corporation, known as the Dodge Agricultural
Credit Association, hereinafter referred to as the credit
association. In designating this corporation, Roper some-
times substituted his individual name for the word
“Dodge.” Both corporations occupied the same office.
The credit association appears to have conducted a gen-
eral real estate and loan business.
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August 22, 1928, James Dickerson paid to Roper $2,000,
and the following instrument was executed in two parts:
“Date August 22, 1928.

“To Roper Agricultural Credit Association:

“l am inclogsing $2,000, which amount I wish to
leave with you for approximately until October 1, 1928.
This money is left with you with the understanding that
I am to be allowed interest at the same rate I am pay-
ing on my federal farm loan.

“(Signed) James Dickerson.
“Address, Madison, Nebraska.”
“Date August 22, 1928.

“Received from James Dickerson of Madison, Nebraska,
the sum of $2,000, which amount is to be left with us
and upon which interest is to be allowed at the same
rate as James Dickerson is now paying on his federal
farm loan. It is further agreed that such funds shall
be returned to James Dickerson with interest as afore-
said on October 1, 1928, without notice.

“Roper Agricultural Credit Association,
“(Signed) John H. Roper,
“Secretary-Treasurer.”

At a time thereafter, perhaps in September, Dicker-
son paid the further sum of $543.58 to Roper. On the
first of October following, Roper paid $195 out of the
funds so received from Dickerson to the land bank as
an interest payment upon Dickerson’s mortgage. Some
time in December following, Roper was removed from
his office as secretary-treasurer of the credit association,
and, in his stead, defendant Tresnak was appointed
secretary-treasurer of the association. Defendant Vakiner
was president of the credit association, was a farmer,
and had no part in the management of the affairs of
the association, except to preside at directors’ meetings.

"A few weeks after Tresnak was installed as secretary-
treasurer he discovered from its books that the credit
association apparently owed Dickerson $2,348.58, being
the difference between the $2,543.58, paid to Roper by
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Dickerson, and the $195 expended by Dickerson in pay-
ing the interest upon the latter’s loan. They also dis-
covered that there were other liabilities of a like char-
acter, aggregating a considerable amount, and that the
association was indebted to banks for money borrowed.
Vakiner and Tresnak, according to their testimony, as-
certained that the assets of the credit association
consisted principally of second mortgages and aggre-
gated about $79,000; that the liabilities of the association
amounted to about $53,000, and that the association was
not able to pay its obligations at that time, but they
believed that its liabilities could be settled, if given an
opportunity to realize on the assets it possessed. Vakiner
and Tresnak thereupon prepared 2 number of promissory
notes, sought out the various creditors and asked them
to take notes for the amounts due them. A number of
the creditors accepted these notes, and among them
Dickerson accepted a note, dated April 1, 1929, for
$2,348.58, due in two years, with interest at 4 per
cent. per annum, and at the same time he received from
the credit association interest on the amount from the
date it had been paid to Roper until the date of the
note. At that time Dickerson did not have with him
the instruments above set out, but stated to Tresnak
and Vakiner that they were in his safe deposit box in
Norfolk. He promised to obtain these instruments and
return them to the credit association, and this he did a
few days later. In July, 1929, Dickerson departed this
life intestate, leaving no widow or issue, and the plain-
tiffs are his only heirs at law. His estate was fully
administered, debts paid, property assigned to the
plaintiffs, and the administrators discharged.

It is the contention of plaintiffs that Dickerson was
of unsound mind and had been for a number of years
previous to his death; that when he made the deposit
of the $2,000 and the $543.58 with Roper he made it
for the specific purpose of having it apply upon his
mortgage to the Federal Land Bank on the first of
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October, 1929, and that the money was paid to Roper
as secretary-treasurer of the national association; but
that Roper had embezzled the money; that Tresnak
and Vakiner had assisted in doing so, and that all the
defendants were liable to the plaintiffs.

Plaintiffs in their brief contend that this is an action
in equity for an accounting. If such is the case, then
the action is triable de movo in this court. If, in fact,
it is a law action, then the findings of the district court
have the same force and effect as the verdict of a
jury, and the court’s findings will not be disturbed, on
appeal, unless they are clearly wrong.

Originally, the basis of equity jurisdiction over matters
of accounting was necessity for a discovery, but later
authorities have added two other grounds, viz.: The
complicated character of the accounts and the existence
of a fiduciary or trust relation. 1 C. J. 613. We think
the real basic reason for equitable jurisdiction is in-
adequacy of remedy at law.

In Merritt v. Johnston, 109 Neb. 859, it was held,
referring to actions for accounting: “Neither party is
entitled, as a matter of right, to have the case trans-
ferred to a court of equity, unless it should manifestly
appear that the issues and items therein are so numerous
and the evidence to sustain them so variant, technical
and voluminous that a jury is incompetent to deal in-
telligently with them and come to a just conclusion.”

In Kuhl v. Pierce County, 44 Neb. 584, in an action
against a county treasurer and his bondsmen for two
successive terms, the sureties being different persons,
the petition alleged that because of the manner in
which the treasurer had kept his books of account his
record did not disclose whether the defalcations, com-
plained of in the petition, occurred during his first or
second term. The prayer of the petition was for an
. accounting in equity. “Held, (1) That the averments
of the petition made out a cause of action in favor of
the county upon contracts for the payment of money
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only unincumbered by any collateral agreements, con-
tracts, or securities whatever; (2) that the action was
one legal in its nature; (3) that the facts averred in the
petition were not sufficient to entitle the county to
equitable relief.”

In Lamaster v. Scofield, 5 Neb. 148, it was held:
“Under the Code, discovery has ceased to be one of
the objects sought in a court of equity. Jurisdiction,
therefore, in cases of mutual accounts between the
parties, cannot be maintained on that ground, and is
restricted to cases which have their origin in intimate
or confidential relations of the parties, and does not
extend to ordinary cases of mutual accounts between
creditor and debtor.”

We are convinced, from an examination of the plead-
ings, that the action is not one for equity jurisdiction,
but is an action at law to recover a specific amount
which plaintiffs claim defendants have embezzled and:
appropriated to their own use.

The trial court found generally for the defendants.
The evidence respecting Dickerson’s mental condition
was in conflict. We must, therefore, conclude that
James Dickerson was mentally competent to transact
his business. Moreover, the evidence shows that he
had been a farmer and stock raiser, and continued his
farm operations, the buying, selling and shipping of
live stock to the markets, until within a few months
of his death. There is no evidence that the amounts
paid to Roper were intended by Dickerson to be used
to make payment upon his mortgage to the land bank, -
except the inference that might be drawn from the
fact that the money was left with Roper, or with the
credit association, on interest, until the first day of
October, when his interest payment was due and he
could make a payment upon the principal of his mort-
gage. If Dickerson was competent, as the court found,
then it must be presumed that he knew he had loaned
the money to the credit association; that he was to receive
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interest thereon at the rate his mortgage bore. He
knew that that instrument plainly provided for the re-
payment of the money to him at a fixed date, to wit,
October 1, 1928. He knew, when Tresnak and Vakiner
visited him at his farm and informed him of the
financial condition of the credit association, that they
were tendering him a note, due in two years, drawing
interest at 4 per cent., which he consented to accept
as representing his claim against the credit association,
and not a claim against the national association. He
had been careful to preserve in his safe deposit box
the evidence of his deposit with the credit association.
When he agreed to accept the note he agreed to return
that evidence, and this he did, clearly showing that he
understood the transaction. Later, it appears, the credit
association became bankrupt and Dickerson executed a
power of attorney to a reputable lawyer to represent
his claim against the bankrupt estate, and the attorney
prepared for him, and he signed and verified, a claim
against the bankrupt estate of the ecredit association.
Two dividends have been paid by the bankrupt estate
which were received either by Dickerson or by the
plaintiffs in this action.

From the entire record, we conclude that the action
was not equitable in its nature, but was one at law;
that there is ample evidence to support the findings of
the trial court.

No error is apparent in the record. The judgment is
therefore

AFFIRMED.

MANLEY N. PATTERSON, APPELLEE, V. WILLIAM W. KERR,
APPELLANT.

FiLep May 15, 1934. No. 28930.

1. Courts. Where this court established a rule and it has been
followed for more than thirteen years by trial courts of this
state, it ought not to be changed except for reasons of grave
importance.
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10.

11.

An instruction, in the language of an opinion of this
court construing a statute, approved indirectly and directly in
numerous cases for a period of thirteen years, will not be
held reversible error unless prejudicial.

Appeal. Erroneous instruction is not reversible error, unless
it is prejudicial to substantial rights of appellant.

. Where instruction is given which is not misleading
and which ordinarily would be construed by laymen to accord
with the well-settled rule governing the question in issue, it
does not constitute reversible error.

Evidence. Speed of an automobile is not a matter of exclu-
sive expert knowledge or skill, but any one with a knowledge
of time and distance is a competent witness to give an estimate.
The opportunity and extent of his observation goes to the
weight of the testimony.

Negligence. Under the doctrine of comparative negligence, all
questions of negligence and contributory negligence are for the
jury.

Where there is some evidence of contributory negli-
gence, failure to submit issue to the jury is reversible error.
Appeal: BiLL oF EXCEPTIONS. Affidavits not included in bill
of exceptlons will not be considered by this court.

Where it is apparent, from bill of excep-
tions ltself material evidence has been omitted, the certificate
that it contains all that was considered by the court will not
be taken as conclusive.

Where there is no proper bill of exceptions
in the record, a question will not be determined which requires
consideration of evidence which has not been made a part of
the record.

Damages. Evidence as to plaintiff’s disability examined and
held that judgment is not excessive.

APPEAL from the district court for Jefferson county:

FREDERICK W. MESSMORE, JUDGE. Affirmed.

Stewart, Stewart & Whitworth and F. L. Rain, for .
appellant.

Burkett, Wilson, Brown & Van Kirk and E. A. Wunder,
contra.

Heard before Goss, C. J., Goop, EBERLY and DAY, JJ.,

and REDICK, District Judge.
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DAy, J. )

This is an action to recover damages resulting from
a collision between automobiles owned and driven by
plaintiff and defendant. Defendant appeals from a judg-
ment in favor of plaintiff for $6,500.

The appellant argues various assignments of error,
one of which is directed to the instruction relating to
the doctrine of comparative negligence. The doctrine
of comparative negligence, with recovery to the plain-
tiff whose contributory negligence was slight and the
negligence of defendant gross In comparison, with a
mitigation of damages in proportion to the amount of
contributory negligence attributable to plaintiff, was
adopted in this state by legislative enactment in 1913,
Laws 1913, ch. 124, now Comp. St. 1929, sec. 20-1151.
Some confusion resulted by engrafting this doctrine on
our jurisprudence by statute. Several judgments were
reversed because of erroneous instructions. In 1920
this court made a careful and comprehensive exam-
ination of this subject in the case of Morrison ».
Scotts Bluff County, 104 Neb. 254, and held in part:
“Even when plaintiff has established his right to recover
under this rule, it is the duty of the jury to deduect from
the amount of damage sustained such amount as his con-
tributory negligence, if any, bears to the whole amount
of damage sustained.” It is noted that the language of
the instruction criticized here is identical with that of
the opinion in Morrison v. Scotts Bluff County. The criti-
cism of the instruction is that it attempts to compare
“contributory mnegligence” with ‘the whole amount of
damage sustained.” For a criticism of this instruction,
see Sgroi v. Yellow Cab & Baggage Co., 124 Neb. 525, in
which it was said: “It is clear that the comparison was
to be made between the negligence of the two parties, and
if the plaintiff was entitled to recover, then her recovery
should be reduced in the proportion that her negligence
contributed to the injury.” This eriticism was not neces-
sary to a decision of the case, but it was held that, even
if erroneous, the instruction was not prejudicial there,
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for that it related only to the measure of recovery, and
there was no assignment of error that the verdict was
excessive.

This instruction has a long judicial history. It was
quoted in the syllabus in Bauer & Johnson Co. v. National
Roofing Co., 107 Neb. 831, as decisive of that case. It
was again quoted in the syllabus of Mitchell v. Missouri
P, R. Corporation, 114 Neb. 72, as applicable where the
controlling issues in the case are the matters of negli-
gence and contributory negligence. In Ewmel v. Standard
Oil Co., 117 Neb. 418, after criticizing the instruction
there given on comparative negligence, this court said:
“It may well be said in passing that the opinion of this
court in Morrison v. Scotts Bluff County, supra, affords
trial courts a safe guide (italics ours) for instructing on
the rule of comparative negligence.” In Pratt v. Western
Bridge & Construction Co., 116 Neb. 553, this court said:
“Since the case of Morrison v. Scotts Bluff County, 104
Neb. 254, decided by this court in 1920, there is scarcely
any excuse for attempting to define the rule pertaining to
comparative negligence otherwise than is therein stated.”
Very recently, in the case of Brooks v. Thayer County,
126 Neb. 610, this court said: ‘Instruction No. 18 is a
model instruction given by the court on comparative neg-
ligence, giving all the proper elements of such an instruec-
tion as laid down in the leading case on that subject.
Morrison v. Scotts Bluff County, 104 Neb. 254.” An ex-
amination of the transeript in Brooks v. Thayer County,
supra, discloses that instruction No. 18 used the identical
language of the instruction in this case.

In the interests of grammatical exactitude, trial courts
should correct what has become a stock instruction by
virtue of this court’s decision in Morrison v. Scotts Bluff
County, supra. But where this court established a rule
and it has been followed for more than thirteen years by
trial courts of this state, it ought not to be changed
except for reasons of grave importance. It has been
held to be a good reason for refusing to change a rule
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established by a decision of court that it has been adhered
to for many years. Purvis v. Shuman, 273 I1l. 286. In
15 C. J. 944, it is stated: ‘“The doctrine of stare decisis
applies with full force to decisions construing statutes,
especially where they have been long acquiesced in.” See
Bradley v. Village of Union, 150 N. Y. Supp. 112; Miller
v. Hart, 161 Wis. 611. Our court has followed this rule
in Mosher v. Huwaldt, 86 Neb. 686, where it was held:
“This court is not ordinarily bound by the construction
put upon statutes by former opinions, if such construction
is dictum only, being unnecessary to the determination
of the case then before the court, but when such con-
struction involves a question of practice only, and has
been for more than 19 years followed by the trial courts,
and indirectly several times approved by this court, it will
be followed until changed by the lawmakers.” An in-
struction, in the language of an opinion of this court
construing a statute, approved indirectly and directly inm
numerous cases for a period of thirteen years, will not
be held reversible error unless prejudicial.

Section 20-853, Comp. St. 1929, provides: “The court
in every stage of an action, must disregard any error or
defect in the pleadings or proceedings which does not
affect the substantial rights of the adverse party; and no
judgment shall be reversed or affected by reason of such
error or defect.” This section of the statute was dis-
cussed in Maxson v. J. I. Case Threshing Machine Co., 81
Neb. 546, as follows: “This court will disregard any
error or defect in instructions given or error in the fail-
ure or refusal to give instructions requested, where the
action of the trial court did not affect the substantial
rights of the litigants.” The application of this positive
legislative mandate compels us to ignore the irregular
language of this instruction.

The instruction taken as a whole was clear to the jury
and did not affect the substantial rights of the appellant.
The entire instruction is set out to clarify the argument
herein: “The jury are instructed that if, on the trial of
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an action brought to recover damages for injuries to a
person and his property caused by the negligence of
another, the plaintiff is found to be guilty of negligence
directly contributing to the injuries complained of, he
cannot recover, even though the defendant was negligent,
unless the contributory negligence of the plaintiff was
slight and the negligence of the defendant was gross in
comparison therewith; and if, in comparing the negli-
gence of the parties, the contributory negligence of the
plaintiff is found to exceed in any degree that which,
under the circumstances, amounts to slight negligence,
or if the negligence of the defendant falls in any degree
short of gross negligence, under the circumstances, the
contributory negligence of the plaintiff, however slight,
will defeat a recovery, and even when the plaintiff has
established his right to recover under this rule, it is the
duty of the jury to deduct from the amount of damages
sustained such amount as his contributory negligence, if
any, bears to the whole amount of damage sustained.”
(Italics indicate the part to which complaint is directed
here.) Is the language so ambiguous as to require a
reversal? The prevailing modern tendency of judicial
decisions is not toward such inconsequential, technical
refinements. The trend of the decisions of this court has
been stated in Waltz v. Elmore, 95 Neb. 736: “Error in
instructions which are not prejudicial to appellant is not
a ground for reversing a judgment against him.” Very
recently this court said in Kelso v. Seward County, 117
Neb. 136: “When an instruction is substantially correct,
a case will not be reversed because it is possible to im-
prove the phraseology thereof.”

The instruction is not misleading. The instruction
correctly told the jury that they must compare the negli-
gence of the plaintiff and the defendant and .that under
certain circumstances the plaintiff was entitled to recover.
This would clearly inform the jury that they were com-
paring negligence of the parties, and then when they are
told that if the plaintiff, after such a comparison, is en-
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titled to recover they shall deduct from the amount of
damages sustained such amount as his contributory neg-
ligence, if any, bears to the whole amount of damage sus-
tained, they, as laymen, would understand that the ver-
dict is to be reduced by the amount that the plaintiff’s
negligence contributes toward the damage.

Let us consider the practical application of this instruc-
tion. If the jury find both parties guilty of negligence,
and find that the plaintifi’s negligence was slight in com-
parison with the gross negligence of defendant, and find
that the total damage of the plaintiff was $6,000, and that
the slight negligence of the plaintiff is by comparison
with the gross negligence of the defendant one-sixth of
the gross negligence of defendant, then they must reduce
‘the total amount of damages sustained by one-sixth, and
the recovery could only be for five-sixths of such damage,
or $5,000. The language, taken in its context in the
sentence, is not ambiguous or misleading. Where an
instruction is given which is not misleading and which
would ordinarily be construed by laymen to accord with
the well-settled rule governing the question in issue, it
does not constitute reversible error. Moore v. Sturm, 88
Neb. 793.

But the appellee argues that the instruction is not prej-
udicially erroneous, because the evidence does not estab-
lish that the plaintiff’s negligence was either a proximate
or concurrent cause of the accident. We cannot agree
"with this contention. Let us first consider the evidence
of the defendant upon the question of the negligence of
the plaintiff. The defendant’s evidence is in substance
that he was driving east on the highway at about 40
miles an hour; that, as he approached a wagon loaded
with cobs, he slackened his speed to 25 miles; that, when
the wagon had passed the crest of the hill, he turned out
to go around the wagon, at which time he saw plaintiff’s
car about 200 feet away; that there was room to drive
his car between plaintiff’s car and the wagon if he had
driven it directly east and west; that plaintiff driving west
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was never south of the center of the graveled thirty-foot
highway; that defendant’s right front end of car was
damaged by the collision, and plaintiff’s car landed in the
ditch. This much of the testimony does not establish
negligence of the plaintiff, even when viewed most fa-
vorably for the defendant. Of course, the plaintiff’'s evi-
dence directly disputes that of defendant in some material
matters which are mot here considered, because that is
a question of weight of evidence.

But the defendant testified over objections that the
plaintiff was driving 50 or 55 miles an hour and negli-
gence on the part of the plaintiff is predicated upon this
fact. The plaintiff was coming directly toward defend-
ant and collided with him. The defendant was competent
to testify as to the speed of the car. “A witness who -
sees a moving car, and possesses a knowledge of time and
distance, is competent to express an opinion as to the
rate of speed.” Pierce v. Lincoln Traction Co. 92 Neb.
797 (quoting from Omaha Street R. Co. v. Larson, 70
Neb. 591). The rule is stated in a different way in
Coffey v. Omaha & C. B. Street R. Co., 79 Neb. 286, that,
since there is no reason why an independent observer of
moving objects cannot express an opinion of value as to
speed, such testimony is received and appraised according
to the means of the observer and the standards he has
used. See, also, Oakes v. Omaha & C. B. Street R. Co.,
104 Neb. 788; Miller ». Central Taxi Co., 110 Neb. 306;
Dunkelbeck v. Meyer, 140 Minn. 283. In Owens v. Iowa
County, 169 N. W. 388 (186 Ia. 408) it was held: “Testi-
mony of one, several hundred yards directly in front of
an automobile in the nighttime, as to the speed thereof,
might be of little value, but should not be excluded on
that account.” Jones, Commentaries on Evidence (2d
ed.) 2323, 2330, discusses the rule as follows: ‘“A person
of ordinary intelligence, having opportunity for observa-
tion, is competent to testify as to the speed at which an
automobile was being operated at a given time. The rate
of speed of an automobile on a public highway is a
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matter of which people generally have some knowledge.
It is not a matter exclusively of expert knowledge or
skill. As stated above, where the rate of speed of such
a vehicle is material in an action, any person of ordinary
ability and means of observation who may have observed
the vehicle may give his estimate as to the rate of speed
at which it was moving. The extent of his observation
goes to the weight of his testimony.” Whether the speed
of plaintiff under the conditions of the traffic at the time
of the accident was negligence was a question for the
jury. In addition, testimony of plaintiff relating to con-
dition of brakes on his car and the physical facts raise
a question upon plaintiff’s negligence upon which reason-
able minds might differ. Under the doctrine of compara-
tive negligence, all questions of negligence and contribu-
tory negligence are for the jury. Comp. St. 1929, sec.
20-1151; Day v. Metropolitan Utilities District, 115 Neb.
711; Casey v. Ford Motor Co., 108 Neb. 352. Where there
is some evidence of contributory negligence, failure to
submit issue to the jury is reversible error. Mares ».
Chaloupka, 110 Neb. 199. Therefore, if the instruction
were prejudicially erroneous, it would require a reversal
of this judgment.

Another assignment of error challenges the verdict for
that it was what is commonly known as a quotient verdict.
The defendant relies upon Killion v. Dinklage, 121. Neb.
322, in which we defined, discussed and condemned a
quotient verdict. The defendant offered in evidence affi-
davits of ten of the jurors to establish the fact that the
verdict was in fact a quotient verdict. These affidavits
were prepared in blank and apparently were prepared
by the defendant. If the affidavits thus filed are to be
relied upon, it would seem that this verdict comes within
the definition of a quotient verdict unless the fact that
eight of the ten affidavits contain a statement, “And we
added a small amount to make it come out even,” would
indicate that the verdict was not the result of the agree-
ment that they should adopt the quotient obtained by
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adding together the amounts which each of the jurors
thought the verdict should be and dividing by twelve.
However, we do not have to determine the question upon
this affidavit. The plaintiff also prepared affidavits which
were filed and form a part of the transcript but are not
included in the bill of exceptions. Affidavits not included
in the bill of exceptions will not be considered by this
court. First Trust Co. v. Glendale Realty Co., 125 Neb.
283. In the bill of exceptions we find a note by the
reporter of the minutes of the court as of the dates
shown., “April 14. Affidavits in support of motion for
new trial filed by defendant submitted. The affidavits
in opposition to the defendant’s affidavits in support of
new trial submitted.” The reporter further reported the
hearing on the motion for new trial from which it ap-
pears that affidavits had been filed by both the plaintiff
and defendant relating to the question of a quotient ver- -
dict. This appears in the bill of exceptions as settled by
the court. An inspection of the bill of exceptions in-
dicates that material evidence has been omitted upon
which the court based its judgment. The rule is well
established in this state that, where it is apparent, from
the bill of exceptions itself, material evidence has been
omitted, the certificate that it contains all that was con-
sidered by the court will not be taken as conclusive.
Missouri P. R. Co. v. Hays, 15 Neb. 224. In Dawson v.
Stockmen’s Nat. Bank, 119 Neb. 115, this court said in
substance that it is true that the certificate to the bill
of exceptions is to the effect that it is complete and con-
tains all the evidence produced on the trial, but we find
within the bill itself, in the questions and answers espe-
cially, incontestable proof that it does not. When such
is the case, the certificate will not be taken as conclusive
on that point. When all the evidence used on a trial is
not before us, we cannot say that the finding was un-
supported. “A bill of exceptions showing on its face
that material evidence has been omitted will not be con-
gsidered on appeal in determining issues of fact or the
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sufficiency of the evidence to sustain a finding below,
though certified by the trial judge as a bill of exceptions
containing all the evidence.” See, also, Oberfelder v.
Kavanaugh, 29 Neb. 427. Dawson v. Williams, 37 Neb.
1, states the rule as follows: “If the bill of exceptions
discloses that without doubt important evidence has been
therefrom omitted, the settlement and authentication of
the bill of exceptions will not control, though therein the
recitations are to the contrary, and in such case the
verdict will not be disturbed as contrary to the evidence.”
See Nelson v. Jenkins, 42 Neb. 133; Alling v. Fisher, 55
Neb. 239; Storz v. Finklestein, 48 Neb. 27; Greene v.
Greene, 49 Neb. 546.

Since the bill of exceptions in this case discloses that
important material evidence has been omitted and con-
tains only a part of the evidence which was considered
by the trial judge, the judgment of the trial court will
not be disturbed. The bill of exceptions is not a proper
one, and where there is no proper bill of exceptions in
the record, a question will not be determined which re-
quires consideration of evidence which has not been made
a part of the record. Hazelet v. Holt County, 51 Neb.
724 ; Beatrice Savings Bank v. Beatrice Chautauqua As-
sembly, 54 Neb. 592; Andrews v. Kerr, 54 Neb. 618;
German Nat. Bank v. Farmers & Merchants Bank, 54
Neb. 593. In such a case, this court will presume that
the evidence was sufficient to support a finding of the
trial court. It is here noted without discussion of the
effect, because unnecessary to a determination of this
case, that the journal entry overruling the motion for a
new trial contains this statement: “The affidavits for the
motion for a mew trial filed by the defendant are sub-
mitted to the court as are the affidavits in opposition to
the defendant’s affidavits in support of the motion for
new trial.” The effect of an apparent conflict between
different parts of the record is an interesting question
we reluctantly refrain from discussing.

The last assignment of error which we will discuss is
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that the verdict was excessive. The verdict was for
$8,788. The trial judge required a remittitur of $2,288
as a condition for overruling the motion for new trial and
entered judgment for $6,500. The plaintiff was badly in-
jured, his leg was broken and is now shorter than the
other. There was a dispute as to the cause of the short-
ness which was submitted to the jury. The evidence dis-
closes that this man was seriously and permanently in-
jured, and the judgment of $6,500 is not excessive. If
some elements of damage were submitted to the jury
upon which the plaintiff was not entitled to recover, such
as inclusion of the expenses for expert testimony with
medical services, and damages for other small matters,
it has been taken care of by the remittitur required by
the trial court, the judgment is not at this time subject
to criticism as being excessive.

The evidence supports the requirement of the trial
court that a remittitur be filed. This court will not set
aside such a remittitur as the evidence may warrant.

The appellant cites Zelenka v. Union Stock Yards Co.,
82 Neb. 511, to support his contention that the trial court
should have given an instruction on the doctrine of last
clear chance. The instruction upon this doctrine was not
necessary. Before the last clear chance doctrine may be
applied, it must appear from the evidence that plaintiff
discovered or by the exercise of ordinary care could have
discovered the defendant in a position of danger in time
to have prevented the accident. Zitnik v. Union P. R. Co.,
91 Neb. 679; Lucas v. Omaha & C. B. Street R. Co., 104
Neb. 432; Wilson v. Union P. R. Co., 107 Neb. 111. The
defendant’s version of the accident is that he drove
around the wagon-load of cobs and had plenty of room
to pass between it and the plaintiff’s car. The plaintiff
had a right to assume that defendant would do so. When
it could have become apparent to plaintiff in the exercise
of ordinary care that defendant would not, it would have
been impossible to stop his car. Appellant is mistaken
when he argues that plaintiff should have stopped when
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he first saw defendant turning around the wagon. He
was not then in apparent danger, and had defendant
exercised ordinary care he never would have been in im-
minent peril. One is required only to have his car under
such reasonable control as to be able to avoid a collision
with other vehicles whose drivers exercise due care. Com-
plete control which is such as will prevent collision by the
anticipation of negligence on the part of another in the
absence of warning or knowledge is not required. Spomer
v. Allied Electric & Fixture Co., 120 Neb. 399. The in-
ferences most favorable to defendant which can be drawn
- from the evidence do not bring this case within the doc-
trine of the last clear chance.

We have carefully considered all the assignments of
error and the arguments thereon, and we find no re-
versible error.

AFFIRMED.

A. F. BOTSFORD, APPELLEE, V. CARL HOLCOMB ET AL.,
APPELLANTS.

FiLep MAy 15, 1934. No. 28959.

1. Fraudulent Conveyances. Where purchaser of stock of mer-
chandise in bulk substantially complies with “bulk sales law,”
execution cannot be levied thereafter on stock of goods by
judgment creditor of seller. Comp. St. 1929, sec. 36-501.

Examination of evidence requires finding that there

was substantial compliance with “bulk sales law’” in this case.

Comp. St. 1929, sec. 36-501.

APPEAL from the district court for Custer county:
BRUNO O. HOSTETLER, JUDGE. Affirmed. ‘

Schaper & Runyan, for appellants.
Squires, Johnson & Johnson, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and RAPER and TEWELL, District Judges.
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Day, J.

This is a replevin action upon a trial to the court with-
out the intervention of a jury. A judgment was entered
in favor of plaintiff and against defendants, from which
an appeal was taken to this court.

The case arose in the following manner: J. H. Ottun
owned and operated a general merchandise store at Sar-
gent for a number of years. He was indebted to the
Sargent State Bank and to several others. He was hope-
lessly insolvent and started negotiations with one of his
creditors to make an assignment for the benefit of cred-
itors. This creditor referred the matter to the Omaha
Association of Credit Men who sent an agent to Sargent.
An arrangement was made whereby the stock of goods
was sold to Botsford, plaintiff in this case and a son-in-
law of Ottun. The Sargent State Bank was one of Ot-
tun’s creditors and after this sale secured a judgment. A
levy was made under an execution issued on this judg-
ment by the defendants, the sheriff and deputy sheriff of
Custer county, which precipitated this case.

The determination depends upon whether or not there
was a compliance with section 36-501, Comp. St. 1929,
commonly known as the “bulk sales law.” The defendants
contend that the assignment to a Council Bluffs, Towa,
wholesale grocery dealer was by him assigned to the
Omaha Association of Credit Men. There is no evidence
to support such a finding of fact. The representative of
the credit organization apparently acted as a mediator
between creditors and Ottun and Botsford. It is urged
that the alleged assignment was in fact a sale without
a compliance with the law relating to the disposal of a
stock of merchandise. Since it appears that there was
in fact no such assignment, there was no necessity for
an attempted compliance.

The sale of this stock and fixtures (the law does not
apply to sales of fixtures, Lee v. Gillen & Boney, 90 Neb.
730) was by Ottun to Botsford. The bill of sale was
signed by a representative of the Omaha Association of
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Credit Men as agent for Ottun. This does not sustain
the claim of defendants that an assignment had been
made to them.

Since this is a sale by Ottun to Botsford, it is necessary
to examine the circumstances under which it was con-
summated. Botsford made an offer to buy the stock and
fixtures. An inventory had been taken by Ottun and
McQueen, an employee of the Omaha Association of Credit
Men. Instead of making another inventory, Botsford ac-
cepted this one as his own. Ottun made a sworn state-
ment, listing his ereditors and the amounts he owed them.
Botsford was given a copy.

On January 25, 1932, the following notice was sent to
the creditors: “You are hereby notified that the under-
signed A. F. Botsford of Ainsworth, Nebraska, is pur-
chasing through the Omaha Association of Credit Men,
of Omaha, Nebraska, the stock of groceries, invoicing
$449.02, and fixtures, invoicing $113, of J. H. Ottun, Sar-
gent, Nebraska, in bulk for the sum of $325. The pur-
chaser will take possession of said property and pay
therefor on February 1, 1932. This notice is sent to you
in compliance with the bulk sales law of the state of
Nebraska. A. F. Botsford (Purchaser).” This notice
was received by the judgment creditor for whom the
sheriff made the levy involved in this case on January 26,
and the sale was consummated, possession taken, and set-
tlement made by Botsford on February 1 following.

Botsford’s money went to creditors and not to Ottun.
The bank did not get any part of this money for that it
would not take it in full settlement of its claim as did all
the other creditors. There is no evidence to indicate that
any one misled the bank in any way about this transac-
tion. With the notice required by law, it made no ob-
jection and took no action to prevent the sale. (1) An
inventory was taken; (2) a sworn statement of the list
of creditors was made and the amount of all indebtedness,
and the sum due each; and (3) five days before taking
possession or paying therefor, every creditor listed (in-
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cluding the bank) was notified by registered mail of the
proposed sale, the price, terms and conditions thereof.
This complied substantially with the “bulk sales law.”
Until this sale was consummated, Ottun was the owner
and in possession of the stock of merchandise. There is
no evidence of bad faith in the transaction. That the
price was reasonable and fair is not questioned. The
bank cannot thereafter subject the property to the pay-
ment of its judgment. An assessment of the property
in the name of Mrs. Ottun instead of Botsford, considered
with the evidence relating to the assessment made in the
absence of Botsford, Ottun himself disclaiming ownership
to the assessor, does not establish that Botsford was not
the owner. Botsford as the owner of the stock of mer-
chandise and the fixtures can leave them with whom he
sees fit, even his father-in-law Ottun. TFor remedies when
there is no compliance with the “bulk sales law” see Mutz
v. Sanderson, 94 Neb. 293; Damicus v. Kelly, 120 Neb. 588.

The trial court properly decreed that there had been a
substantial compliance with the “bulk sales law;” that the
property belonged to Botsford and could not be subjected
to the payment of a judgment against Ottun.

AFFIRMED.

IN RE GUARDIANSHIP OF ROBERT B. HERTEN ET AL.
AGNES STEWART, GUARDIAN, APPELLANT, V. FRANK
HERTEN, GUARDIAN, APPELLEE.

FILED MAYy 15, 1934. No. 28925.

1. Infants: CusToDY. In considering the proper custody of minor
children, the expressed wish of a dying father should always
be given great weight by the court, but it does not relieve the
court from the responsibility of determining from all the evi-
dence the one question of paramount consideration, i. e., what
is now for the best interests of the child.

: It is ordinarily true that a brother and sister

should be kept together. However, when the brother is in high
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school, and may soon leave for college, while the sister has not
entered school, and has been habitually ailing, and is in the
hands of a loving and devoted uncle and aunt, who have tenderly
nursed her through continuing sickness, it is clear that the
best interests of the little girl require that she remain where
she is for the present.

APPEAL from the district court for Thurston county:
Louls LIGHTNER, JUDGE. Affirmed.

Robert G. Fuhrman and Anson H. Bigelow, for appel-
lant.

Alfred D. Raun, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY and
PAINE, JJ., and REDICK, District Judge.

PAINE, J.

This is a controversy between a brother and sister, who
are joint testamentary guardians of two minor children.
They each have the custody of one minor, and the sister
brings action to get the custody of both minors.

Charles F. Herten, a stock-feeder and farmer of Walt-
hill, died January 29, 1931, following an operation for
stomach trouble. His wife died two days prior thereto
from an infection communicated to her from her infant
daughter, Marilyn, who had been very sick for two weeks.
The objects of this litigation are the orphans left, to wit,
a son, Robert, born in 1917, and this infant daughter,
Marilyn. On the night before his death Charles F. Her-
ten made a will, giving almost his entire estate, which
was later appraised at $94,979 (now worth perhaps $70,-
000), to these two children, and appointing his sister,
Agnes Stewart, the plaintiff herein, and his brother
Frank, the defendant herein, as joint guardians.

Mrs. Agnes Stewart lives with her husband in a rented
home at 2016 North Fiftieth street, Omaha, five or six
blocks from the Benson high school, and in a high-class
residence district. They have no children of their own,
but Mrs. Stewart’s sister, Miss Tina Herten, about 24 -
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years of age, makes her home with them. Robert Herten,
the older of the two children of Charles F. Herten, has
lived with them since March 22, 1931. Mr. Stewart is
manager of a laundry supply house, and earns about $350
a month, being a stockholder in the company.

Frank Herten lives at Walthill, Nebraska, in the former
Charles F. Herten residence, at a rental to the estate fixed
by the court. He had worked for his deceased brother,
Charles, for about 18 years. After his brother’s death
he moved from the house he had occupied, which was
given to him in the will. His household comprises him-
self, his wife, Benita, a former school-teacher and now
a member of the school board in Walthill, and little Mari-
lyn, who has been with them since the death of her par-
ents. They have no children of their own. Frank Herten
has been operating the Charles F. Herten farm at Rosalie,
the Herten 80 acres at the edge of Walthill, and an ad-
joining 80 acres rented from Chester Boughn, coexecutor
of the Charles F. Herten estate, and he also feeds hogs in
the Charles F. Herten feed yards.

When Charles F. Herten died, January 29, 1931, leaving
two children and a considerable estate, his death started
a series of lawsuits, which have disturbed the peace of
mind of the children and relatives, and estranged a
brother and sister, who were appointed joint guardians.

The first appearance in this court of litigation affecting
these two minors is the case of Stewart v. Herten, 125
Neb. 210, where a decision was entered upon an action
brought by Agnes Stewart in the district court to have
a trust company appointed to handle the funds of the
wards, and it was held that exclusive original jurisdiction
in such matters is conferred on the county court, and
that the district court was not authorized to entertain
original jurisdiction in such matter, and that the district
court could not appoint a trustee who would take over
the property of these two minors, and manage and invest
and control it, for that power was granted by the county
" court to the joint testamentary guardians.
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~ The transcript shows that on February 23, 1931, the
county judge issued letters of guardianship, naming the
plaintiff and defendant in this case as joint testamentary
guardians, directing them to take the custody of the two
minor children, and the care and management of their
estate. Upon March 27, 1931, the plaintiff herein filed
her petition, asking that she be given the custody of both
children. On April 17 Frank Herten, the defendant here-
in, filed his answer and cross-petition, denying many of
the allegations in the petition, and asking that he be given
the custody of both minors, and upon April 21 Anson
H. Bigelow, attorney for the plaintiff, filed a petition of
intervention for seven other relatives, joining in the
request of the plaintiff herein for the custody of both of
them.

Upon June 13, 1931, the county judge entered his order,
finding that, at the time of the death of the father, both
minor children were in the home and in the custody of
the defendant herein, but that soon thereafter the minor
son, Robert, began spending a part of his time with his
maternal grandparents, and about March 1, 1931, aban-
doned the home of this defendant, in which his sister was
then living, and where she has continued to live, and lived
with his grandparents until March 22, 1931, when he vol-
untarily went to Omaha to live with the plaintiff herein;
and decided that the said Robert might remain with the
plaintiff herein at her home in Omaha. The court fur-
ther found that Marilyn was not of school age, and that
the defendant and his wife are suitable and proper per-
“sons to have the care, custody, control, and education of
Marilyn, and that she shall be permitted to visit her
maternal grandparents, also living in Walthill, a portion
of three days in each week between meal-times.

The concluding paragraph of the county judge’s order
as to custody reads as follows: It is further ordered
that as this is not a controversy between the joint guard-
ians and outside contestants but is a personal controversy
between one joint guardian and the other as to custody
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no costs or expenses arising out of the question of custody
are taxable against the estates of said minors.”

On July 10, 1931, the plaintiff herein having filed her
notice of intention to appeal, it was provided that no
appeal bond be required of her. On August 20, 1931, the
plaintiff herein filed her petition on appeal in the district
court, setting up that on January 29, 19381, as her brother
was facing a serious operation, he made his last will and
testament, in which the plaintiff and defendant, being
brother and sister, were appointed joint guardians of the
children, and that the dying man asked the plaintiff here-
in if she would be willing to assume the care of both
of his children, and she now prays for the custody of
both of the minor children. That on September 12, 1931,
the defendant and cross-petitioner filed his answer, stat-
ing that he and his wife have had the complete care and
custody of the minor Marilyn from the day of the death
of her mother; that Marilyn is now only slightly over
two years of age, and has been carefully taken care of
by the defendant and his wife, who are living in the
valuable, modern home belonging to the two minors, and
that the minor Robert could also be taken care of in the
same home at less expense than in Omaha. That Charles
F. Herten before his death expressed the wish that his
brother, Frank Herten, live in said home; that it is with-
in three blocks of an up-to-date grade and high school.
That the defendant and his wife are good, frugal, Chris-
tian people, and are capable and competent to have the
care and custody of the minors, and asks that the peti-
tion of Agnes Stewart, his sister, be denied, and that he
be given the custody of the two minors; and again a
petition of intervention is filed, signed by Anson H, Bige-
low, attorney for the plaintiff, for seven other relatives
joining in the request of the plaintiff. But on December
11, 1931, five of the seven interveners asked to withdraw
their appearance as interveners, and asked that their pe-
tition be dismissed, which was granted by the district
judge.
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This case was tried to Honorable Louis Lightner, dis-
trict judge, and upon April 4, 1933, he filed his written
findings and decree.

Several parties were in the hospital and heard the
father speak of the two children. Agnes Stewart, the
plaintiff herein, testifies: “He said, ‘Agnes, will you take
the children? 1 said: ‘Yes.! And he said: ‘How will
Phil feel about it? And I said: ‘Charley, Phil will feel
the same way as I do; do you want me to ask him; would
you feel better? And he said: ‘Yes”’ So I called Phil
in and Phil came and he asked Phil. * * * Phil said he
would see that his wishes were fulfilled.”

Chester Boughn, a druggist and the closest friend of
Charles F. Herten, testified: “In my own language—
Charley looked up at Agnes. He says: ‘Agnes, just
which one of my children do you want? She says: ‘Both
of them.” He says, ‘No; not both of them, or words to
that effect, and he says: ‘What will Phil say about this?
‘Well,” she says, ‘we will just send and get him.” So she
went and got him, or somebody else. They brought him
in, and Charley says to him, Charley or Agnes, I don’t
know which, says: ‘We were just talking about the chil-
dren.” I think she was the one that was talking there of
the children. And she says: ‘Charley wants to know
how you would feel about having one of the children.’
And Phil says: ‘That is all right, Charley; whatever you
say is perfectly all right,” or words to that effect; ‘what-
ever you say is perfectly all right with me.””

Dr. Alva Rousey was also in the room at the hospital
at the time, and testified that, “when Phil was called into
the room, * * * he asked Phil if it would be all right
with him if he and Agnes, or rather if Agnes would take
one of the children, in case he died. * * * He said any-
thing that Charley wished would be all right with him,
whatever he wanted to do. Q. And did Charley say any-
thing to Frank at that time? A. Well, if T remember
correctly, he just turned to Frank and asked him if it
wag all right, and Frank nodded it was.”



94 . NEBRASKA REPORTS [VoL. 127

In re Guardianship of Herten

While the evidence is sharply in conflict as to the exact
words of the father, and while Agnes Stewart insists
that he gave both of the children to her, even if this was
not disputed by other witnesses, we do not believe that
the expressed wish of a dying father would be final. If
he could be here today, under the many changed condi-
tions, he might have entirely different wishes. The gov-
erning rule, that has ever been adhered to by courts from
the earliest times, is, what is now for the best interests
of these two children?

“That a deceased parent of minor children expressed
a wish as to the appointment of a guardian, or that a
guardian is designated in a will, will not oust the juris-
diction of the court to determine who shall be the guard-
ian.” In re Waite, 180 N. W. 159 (190 Ia. 182).

“One with whom the child has had a home, where it
has been properly treated and cared for, should be pre-
ferred over one whose appointment would necessitate its
removal to a new home. So the separation of children
of tender years from one another, or from those to whom
they have become attached, should be avoided unless their
true interests peremptorily require it.”” Woerner, Amer-
ican Law of Guardianship, 101, sec. 32.

“The rule of the court in choosing guardians seems to
be to fix upon those who upon the whole appear best
suited for, and will act most for the advantage of the
ward. The court will consider nearness of relationship,
and will select the nearest relations if there be no personal
objection, e. g., the aunt of the mother, the maternal
uncle, the grandfather, the maternal grandmother, the
uncle and aunt. The court will pay much regard to the
wishes of the father, and will appoint as guardians those
whom he has professed to appoint, though informally,
e. g., by a will not duly executed, * * * but the wishes
of the father are not binding, and will not be acted on,
if it be shown to be disadvantageous to the infant.”
Simpson, Law of Infants (4th ed.) 168.

The welfare of the child is the primary consideration
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to which all other questions must yield, and the court
must consider, not only the spiritual and temporal wel-
fare, but the minor’s further training, education, morals,
and the ability of the proposed guardian to best take care
of the child. In re Butcher’s Estate, 266 Pa. St. 479.

“In such a controversy for the custody of the child the
order of the court should be made with a single refer-
ence to the best interests of such child.” Sturtevant
v. State, 15 Neb. 459.

“In a situation like this, there is only one sensible thing
to do, to wit, consider what is the best interests of the
child. Are her surroundings at present happy and con-
ducive to the right development of character, mind and
body? Should we, under the circumstances, change these
happy relations? * * * We are loath to disturb the happy
relations as they exist at the present time, and under the
facts, as we understand them from the record, will only
determine what is for the best interests of the child.”
State v. Highberger, 103 Neb. 258,

The boy Robert insists that he wants his sister with
him in Omaha, but his conduct and actions, when he could
have been with her in Walthill, do not entirely support
his expressed desires on the witness-stand.

The little girl Marilyn has been sickly, and has been
most tenderly nursed by her Unecle Frank and his good
wife, Benita. She has suffered from kidney trouble, and
they have watched over her diet and nursed her back to
health with such loving devotion that they have earned
the appellations by which she calls them, of ‘“Papa” and
“Mamma.” They have now had her in their home longer
than she was in the home of her own parents. To forci-
bly remove her from this home might be serious to her
health. It is a fine, religious home, with all the surround-
ings that a little girl sheould have, and the district judge
- was right in leaving her there.

The plaintiff herein has Robert with her. He plainly
desires to live in Omaha, with its city attractions and
educational advantages; only time will tell whether he
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will use these advantages wisely. Buf the district judge
left Robert where he found him, and as he had the ad-
vantage of this court in seeing the witnesses face to face,
and hearing the testimony from their lips, we are in-
clined to concur in his judgment. This court is adverse
to this continual litigation in regard to these two children
and their property, and suggests that the guardians hus-
band these diminishing resources, and use them solely
for the benefit of the children.

Each guardian is separately answerable for the steps
taken in this matter. Possibly the plaintiff feels that this
litigation, instituted by her to get for herself the exclusive
custody of both minors, is in the nature of a service which
is necessary or beneficial to these wards. This contention
does not appeal to us. Litigation that is of benefit to the
wards is often brought under specific authority from the
county court, and it does not appear in the record that
the county court has authorized or approved this litiga-
tion, and it appears to this court to be a simple contest
between two joint guardians for personal supremacy, and
it is the hope of the court that, for the effect upon the
wards, such efforts will be discontinued. In re Estate of
Aubrey, 128 OKkla. 79; In re Talomase’s Estate, 98 Okla.
212, :

Finding no error in the record, the judgment of the
district court is hereby

AFFIRMED.

Day, J., dissents.

STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.
FARMERS & MERCHANTS BANK oF WESTON, E. H.
LUIKART, RECEIVER, APPELLANT: CHARLES H.
SLAMA, INTERVENER, APPELLEE.

FILEp MAY 15, 1934. No. 28960.

1. Banks and Banking. A bank cannot ratify so much of an un-
authorized act of its president as is to its advantage and
repudiate the remainder.
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2. Principal and Agent. “An affirmance of an unauthorized trans-
action may be inferred from a failure to repudiate it.” Restate-
ment, Agency, sec. 94.

APPEAL from the district court for Saunders county:
WILLIAM A. REDICK, JUDGE. A ffirmed.

James L. Brown, Clinton J. Campbell, F. C. Radke,
Barlow Nye and Schiefelbein & Donato, for appellant.

H. H. Wilson, Charles H. Slama and H. A. Bryant,
contra.

Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and TEWELL, District Judge.

PAINE, J.

From a decree canceling the note of the intervener, and
requiring the receiver of the Farmers & Merchants Bank
of Weston to deliver the note to the intervener, the re-
ceiver appeals.

Charles H. Slama, intervener and appellee, a resident
of Wahoo, Nebraska, alleges in his petition of interven-
tion, filed August 3, 1931, that F. J. Kirchman was pres-

- ident of the Saunders County National Bank at Wahoo,

and also president of the Farmers & Merchants Bank of
Weston, Nebraska, and was a stockholder and director in
both of said banks; that on Sunday, January 19, 1930,
said Kirchman telephoned for the intervener to come
right down to the Saunders County National Bank, and
when he arrived Kirchman requested a favor of him.
Kirchman told him that the Saunders County National
Bank had a second mortgage of $10,000 on a half-section
of land owned by Wilhelmina Hruby, which had been
past due since November 1, 1929, and that the bank had
been ordered by the examiner to either foreclose said
mortgage or charge it off; that the surplus and undivided
profits were not sufficient to charge the mortgage off from
its books, and that the bank disliked to foreclose the
mortgage against the maker thereof, who had been an old
friend and good customer. Thereupon, Kirchman begged
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intervener to take an assignment of the mortgage and
foreclose it in his own name. Intervener replied to Kirch-
man that he was not in the market to buy any second
mortgage, having no available funds, and Kirchman said
he did not expect any cash, but would replace the as-
signment of mortgage in the bank’s assets by notes, which
he had already prepared, and dated them the day before,
and that intervener’s notes would be kept in the bank
until a decree of foreclosure was obtained, and upon in-
tervener then assigning the decree of foreclosure to the
bank, said notes would be returned at once to the inter-
vener. Mr. Slama, as well as citizens generally, had at
that time entire confidence in said Kirchman, who had
been in the banking business in one location in Wahoo
for 45 years prior thereto. Intervener asked to see the
mortgage, and Kirchman said he did not have it available,
but would deliver it the next day. That, relying upon the
representations of said Kirchman, the intervener signed
the three notes for $3,000 each, and one note for $1,000,
all prepared in advance by Kirchman, for which notes he
was to receive the assignment of the $10,000 mortgage.
That intervener called for the mortgage the next day, but
found Kirchman too busy to attend to it, and did not
actually receive the assignment of the mortgage until
February 11, 1930, and immediately upon examining the
title discovered an existing second mortgage of $6,000
against one of the quarters of land, in favor of the Ne-
braska State Savings Bank, operating in the same room
as the Saunders County National Bank, and of which
Kirchman was also president, and when his attention was
called to this $6,000 mortgage, Kirchman agreed to have
it released at once. That, relying upon all of these rep-
resentations, the intervener brought a petition for fore-
closure of the $10,000 mortgage upon February 14, 1930,
subject to the first mortgage thereon of $24,000. That
all three banks mentioned herein failed on April 15, 1930,
and a decree of foreclosure upon intervener’s petition was
entered April 22, 1930, after which date he learned that
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said Kirchman had failed to release the $6,000 mortgage,
as promised, and demanded of the receiver that some of
his $10,000 notes be returned to him, or the $6,000 mort-
gage released. That the receiver of the Nebraska State
Savings Bank refused to deliver any of his notes, and
refused to release the $6,000 second mortgage.

The intervener states that in April, 1930, seven banks
in Wahoo and vicinity closed, and that he was beset with
an enormous amount of labor, with investigations of
numerous clients who were depositors and investors in
said banks, and also by demands made upon him per-
sonally by reason of his being surety on several bonds for
F. J. Kirchman, and that he suffered ill health thereafter,
which accounts for his delay in filing the petition of in-
tervention. That after the failure of the banks, the in-
tervener found that the said Kirchman had made one of
the notes payable to the Farmers & Merchants Bank of
Weston in the sum of $3,000.

The intervener alleges that, promptly upon discovering
the fraud, he informed the receiver of the bank of Weston
of all the facts herein, and that he had received no con-
sideration for said $3,000 note, and that said note was
procured by fraud, deceit, and misrepresentation of the
president of said bank, and the intervener asked that the
note be canceled and delivered up by the receiver of said
bank.

The receiver, for answer to the petition of intervention,
admits that Kirchman was the president of both banks,
and charges that, since acquiring knowledge of the alleged
fraud practiced upon him by Kirchman, the intervener
had made payments upon both principal and interest of
the other three notes, which, with the note held by the
receiver of the Farmers & Merchants Bank of Weston, all
constituted one and the same transaction, and that by his
conduct the intervener has ratified and affirmed the trans-
action with Kirchman, which was, in effect, an absolute
purchase by Slama of the Hruby "$10,000 mortgage. That
if Kirchman, as president of the Nebraska State Savings
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Bank, agreed to release the $6,000 mortgage, then it
should be released by the receiver of that bank, and the
receiver of the bank of Weston prays that the receiver
of the Nebraska State Savings Bank be made a party
and be ordered to release the $6,000 mortgage, and that
the court render judgment against the intervener for the
sum of $3,000, with interest at 7 per cent. from January
18, 1930, to July 18, 1930, and at 10 per cent. thereafter.

For reply the intervener alleged that, without his con-
sent, Kirchman wrongfully transferred three of said
notes to innocent purchasers for value, one for $3,000 to
the State Bank of Swedeburg, of which Mr. Kirchman
was only a director, and that he transferred the $1,000
note and a $3,000 note to the Federal Reserve Bank; that
the intervener, after convincing himself that he had no
defenses as against the holders of these three notes, paid
off the $3,000 note to the State Bank of Swedeburg in
full, and paid to the Federal Reserve Bank the $1,000
note in full, and $1,200 on the $3,000 note held by said
Federal Reserve Bank.

At the trial the intervener testified that he had been
attorney for the Saunders County National Bank for more
than eight years. He then related at length how Mr.
Kirchman had called him to the bank on that Sunday
morning, January 19, 1930, and urged him to do the bank
a favor by taking an assignment of the Mrs. Hruby $10,-
000 mortgage because it was not good advertising for the
bank to foreclose it, and because her family had been
very friendly with Kirchman; that Kirchman definitely
promised to keep the four notes, which he then signed,
for $10,000 there in the bank, and just as soon as the
decree of foreclosure was secured and assigned to the
bank his four notes would be returned to him, and in
addition agreed to pay him the same attorney fee as
though the .foreclosure had been brought in the name of
the bank; that when the intervener asked Kirchman for
the note and mortgage he said it was locked up in the
vault, and that he would send it up to him the next day,
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and that he did not receive it the next day, and telephoned
on several different days to Mr. Kirchman to send it up,
but did not receive it until the middle of February. In-
tervener testified that he did not notice that the four notes
he signed, amounting to $10,000, were not all payable
to the same bank, but that one was payable and drawn
on the blank of the Farmers & Merchants Bank of Weston,
Nebraska, and another was payable to the State Bank of
Swedeburg. Intervener testified that it was agreed that
the notes would lie there in the bank, and not be nego-
tiated, and that they were to be returned to him when
the decree was signed. He testified that the Weston bank
gave him no consideration for the note in question. The
witness F. J. Kirchman testified that the bank examiner
had objected to the Hruby mortgage, and directed that
it be eliminated from the bank’s assets, and that he had
no means of eliminating it from the bank’s assets, and
got the intervener to accommodate him by executing four
notes, on his agreement that he would see that the in-
tervener lost nothing by the transaction. He admitted
that he had the four notes all prepared before the inter-
vener arrived at the bank that Sunday morning. Kirch-
man testified that in the foreclosure, so far as outward
appearance was concerned, intervener was acting for him-
self, but that in reality he was acting for the bank.
Kirchman denied that anything was said about assigning
the decree, but testified that it was his intention to take
the decree off from the intervener’s hands as soon as
things shaped themselves so he could get back interven-
er’s notes. He said he told the intervener, “We will see
that you don’t lose anything by this transaction; it is
an accommodation for the Saunders County National
Bank and you will not be injured financially;” and ad-
mitted that he intended to so bind the National Bank,
although he said that the agreement was not put in writ-
ing, which he now regretted, and said that his nephew,
W. H. Kirchman, cashier of the bank, also knew all about
the transaction. While being cross-examined, he was
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handed exhibit 4, which was the written agreement cov-
ering this whole matter, signed by himself, his nephew,
W. H. Kirchman, and Charles H. Slama, and then ad-
mitted that he had forgotten all about drawing up or
signing this exhibit, which was also dated on Saturday,
January 18, the same as the notes, and not on Sunday,
January 19, when the transaction actually took place in
the private office of F. J. Kirchman.

1. While this case is not free from doubt, and while
the tragedy which resulted from the failure of an entire
line of banks, under practically the same management, has
brought untold loss to the depositors and many customers,
who purchased questionable securities, represented to be
good, yet each case which reaches this court must be de-
termined upon the facts definitely proved in that particu-
lar case.

After a careful study of the evidence, including the ex-
hibits in the case at bar, we are convinced that the
intervener did not enter into a fraudulent deal with F. J.
Kirchman. The intervener already owed the bank a large
sum of money; he did not go to the bank that Sunday
morning to buy a $10,000 mortgage; he went there as the
attorney who had for many years been counsel for the
bank. He was told that the examiner required that a
past-due mortgage of $10,000 must be charged off or fore-
closed. The bank’s condition was such that it could not
be charged off, hence it must be foreclosed. But it was
against a friend of Kirchman, who was a valued customer
of the bank, and she was also a widow. Kirchman wished
to keep the bank’s name out of the foreclosure suit, say-
ing it would be poor advertising for the bank, and the
intervener was persuaded to put in $10,000 worth of his
personal notes, take an assignment of the mortgage, and
immediately bring foreclosure, upon Kirchman’s specific
promise to return him his notes in exchange for the
assignment of the decree of foreclosure. To make it still
more clear that Slama is not more than a holder of the
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naked title, a written memorandum, exhibit 4, executed
at the time the notes were signed, provided that Kirch-
man would pay all the costs in connection with the fore-
closure, including attorney’s fees. If this was a bona fide
sale of this mortgage, as claimed by the receiver, why
should the bank agree to pay all costs, and also an at-
torney’s fee to the intervener?

Viewed in this light, there was nothing crooked or
fraudulent in the transaction, and Kirchman could have
immediately reported to the examiner that he had fol-
lowed his direction, and turned the mortgage over to the
bank’s attorney for action, and, to avoid a foreclosure in
the bank’s name, arranged to have the foreclosure brought
in the name of the attorney.

The attorney for the intervener also stresses the point
that the receiver has failed to prove that any depositor
will suffer if the receiver is defeated in this action.

It was held in First State Bank v. Hare, 152 S. W.
(Tex. Civ. App.) 501, that a bank which accepts a note
obtained in negotiations conducted by its president cannot
deny that he represented the bank in the transaction. To
the same effect is an Jowa case. A cashier was required
to hold stock in his bank, and a certificate was made out
to Cashier Hambright, and paid for by his note, with the
agreement that it would be carried by the bank without
interest as long as he remained its cashier. He had also
renewed this note. When he ceased to be cashier, the
bank brought suit on the note. The defendant proved
that the agreement included the condition that when he
ceased to be cashier the certificate of stock would be re-
turned to the bank, and his note returned to him. The
bank alleged that Davis, its president, had no authority
to make any such an agreement. The trial court held
that, at most, it was a private deal between the president
and cashier, and that this would not affect the note. Upon
appeal, the appellate court reversed this decision, and held
that the bank was not an indorsee holding title, but was
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the original payee of a note secured by its president, who
testified that, in making the transaction, he was acting
in behalf of the bank. The holding in the first paragraph
of the syllabus was: “A principal cannot ratify so much
of the unauthorized act of its agent as it thinks to its
advantage and repudiate the remainder.” Security Sav-
ings Bank v. Hambright, 193 N. W. 576 (195 Ia. 1147).

2. Section 94, Restatement, Agency, says: “An affirm-
ance of an unauthorized transaction may be inferred from
a failure to repudiate it.” And in the same authority, at
section 104, the law is declared to be: “Although there
is no ratification, a person on whose account another acts
or purports to act may become a party to a transaction
similar to the original transaction by manifesting con-
sent, or he may become subject to liability for the value
of the benefits received as a result of the original trans-
action.” Division No. 1, Railway Employees’ Department,
A. F. L., v. American State Bank, 113 Neb. 196; Security
State Bank v. Schomberg, 119 Neb. 598; Brownell wv.
Ruwe, 117 Neb. 407.

The receiver insists that a corporation is not chargeable
with the knowledge, nor bound by the acts, of one of its
officers in a matter in which he acts in behalf of his own
interests, and deals with the corporation as a private
individual, and in no way represents it in the transaction,
citing Koehler v. Dodge, 31 Neb. 328; Buffalo County Nat.
Bank v. Sharpe, 40 Neb. 123.

But a careful consideration of all the evidence leaves
little doubt that Kirchman, in taking this $3,000 note
directly to the Weston bank, was acting for that bank.
The cashier of that bank, Ferdinand Pacal, testified that,
when he received the note in suit by mail, he gave credit
on his books to the Saunders County National Bank, which
had charged the note to his bank on its books, and that,
in a talk with Mr. Kirchman prior to the failure of the
two banks Mr. Kirchman told him that this note of the
intervener would be taken up as soon as the foreclosure
of the Hruby mortgage took place.
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The trial judge wrote a long memorandum Qpinion,
which discussed many features of the case at length, and
we desire to set out two paragraphs found therein, as
follows :

“It would seem to be rather clear that a president of a
bank accepting a security knowing that it was defective
and not an enforceable obligation would bind his bank by
his knowledge of the fact. The cases cited by the receiver
on this point concede that where the officer is acting for
the bank his knowledge is imputed to the bank.

“Another contention of the receiver is that the presi-
dent of the National Bank, as such, had no authority to
make an agreement with Slama that he would not be
required to pay the notes. This may be conceded as a
general rule that where the bank parts with value for
a note the president has no authority to release the note
except upon payment. But the transaction with inter-
vener was clearly within the implied authority of the
president and the manager of the bank, in an arrange-
ment whereby intervener was employed to assist the bank
in collecting the asset represented by the Hruby mort-
gage, and the method employed contravenes no principle
of law or ethics.”

We are indebted to the receiver for furnishing us the
full opinion of Judge Redick in his brief.

We are able to reach no other conclusion than that it
would be unjust to allow the Weston bank to take ad-
vantage of that part of the transaction only by which it
secured this note, and relieve it from the remainder of
the same agreement. Finding no error in the judgment
of the trial court, the same is hereby

AFFIRMED.,
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IN RE ESTATE OF ANTHONY M. WILSON,
E. H. LUIKART, RECEIVER, APPELLEE, V. CLAIR E. WILSON,
ADMINISTRATOR, APPELLANT.

FiLED MaAy 15, 1934. No. 28638.

1. Constitutional Law. The provisions of section 7, art. XII of
the Constitution, prior to amendment in 1930, were self-exe-
cuting, and the bank stockholders’ liability thereby created was
free from legislative interference.

2. Banks and Banking: LIABILITY OF STOCKHOLDERS. Since the
time when the liability of a bank stockholder can be enforced
is definitely fixed by the Constitution, no other time for the
enforcement of that liability can be prescribed by the legis-
lature so long as the Constitution stands unchanged. Bodie v.
Pollock, 110 Neb. 844.

3. Execuntors and Administrators: CLAIMS AGAINST ESTATE. So long
as a state bank is a going institution, the liability imposed upon
its stockholders by section 7, art, XII of the Constitution, is
not a “claim or demand,” “absolute or contingent,” against the
estate of a deceased stockholder, within the meaning of section
30-609, Comp. St. 1929.

APPEAL from the district court for Sheridan county:
EARL L. MEYER, JUDGE. Affirmed.

R. O. Reddish, for appellant.
F. C. Radke and Barlow Nye, contra.

Rodney S. Dunlap, Seymour S. Sidner and Howard W.
Loomis, amici curiz.

Heard before Goss, C. J., ROSE and PAINE, JJ.,, and
HorTH, District Judge.

HorTH, District Judge.

This is an appeal from a judgment of the district court
for Sheridan county allowing an absolute claim against
the estate of Anthony M. Wilson, deceased, upon a bank
stockholders’ double liability under section 7, art. XII of
the Constitution of Nebraska, as the same existed from
1875 to its amendment in 1930, upon 10 shares of the
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capital stock of the Lakeside State Bank of Lakeside, Ne-
braska, owned by the deceased at the time of his death.
The district court acquired jurisdiction of the action by
appeal from a judgment of the county court disallowing
the claim upon the ground that it was barred by the
statute of nonclaims.

The cause was tried in the district court upon a stipu-
lation of facts and it was therein agreed that Anthony
M. Wilson died, intestate, a resident of Sheridan county,
Nebraska, on April 7, 1919; that on July 26, 1919, letters
of administration upon his estate were issued to Clair E.
Wilson, who continued to act as such administrator dur-
ing the administration of said estate; that on July 26,
1919, the county judge of Sheridan county entered an
order fixing December 1, 1919, as the time within which
creditors of the estate of said Anthony M. Wilson should
present and file claims against his estate, and directing
that a hearing upon claims be held on that date at 2
o’clock in the afternoon; that notice limiting the time for
filing claims and the time fixed for a hearing thereon was
given by publication in the manner provided by law; that
the inventory filed by said administrator included therein
10 shares of the capital stock of the Lakeside State Bank;
that on February 3, 1920, the county judge made and
entered an order barring claims against said estate; that
said administrator filed his final account in said estate, of
which filing due notice was published as required by law;
and on March 5, 1920, the county court made and entered
an order determining heirship, ordering distribution of
said estate and discharging such administrator; that no
claims were filed against said estate during the adminis-
tration thereof and no claim was filed on account of the
stockholders’ liability herein alleged until November 18,
1931, when a contingent claim was filed by the receiver
of said bank, and afterwards an amended claim was filed
by the receiver alleging that the contingent claim filed
had become absolute.

It also appears from the record that on June 14, 1932,
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in an action then pending in the district court for Sheri-
dan county, Nebraska, wherein E. H. Luikart, as receiver
of the Lakeside State Bank, was plaintiff and J. F. Lowe
et al. were defendants, it was adjudged by the court that
the contingent claim of plaintiff against the defendant
Clair E. Wilson, as administrator of the estate of Anthony
M. Wilson, deceased, had become absolute, and the plain-
tiff was directed to file an absolute claim against said
estate in the county court of Sheridan county, the filing
of said claim and the enforcement thereof to be without
prejudice to the defendant’s right to contest the same, on
the ground that it was barred by the statute of nonclaims,
upon the theory that said claim was not filed within the
proper time and is, therefore, barred.

In 1901 the legislature of Nebraska amended the non-
claim statute and it now appears as section 30-609, Comp.
St. 1929, and, in so far as it is material to this action,
reads:

“Every person having a claim or demand against the
estate of a deceased person whether due or to become due,
whether absolute or contingent, who shall not after the
giving of notice as required in this chapter exhibit his
claim or demand to the judge within the time limited by
the court for that purpose, shall be forever barred from
recovering on such claim or demand, or from setting off
the same in any action whatsoever.”

Plaintiff’s right of action, if one exists, arises by virtue
of section 7, art. XII of the Constitution, as the same
existed prior to its amendment in the year 1930, and, so
far as pertinent to this case, reads:

“Every stockholder in a banking corporation or institu-
tion shall be individually responsible and liable to ifs
creditors over and above the amount of the stock by him
held to an amount equal to his respective stock or shares
so held, for all its liabilities accruing while he remains
such stockholder.”

Was the contingent liability thus imposed upon Anthony
M. Wilson, as a stockholder in the Lakeside State Bank,
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by section 7, art. XII of the Constitution, such a con-
tingent claim against him and his estate, the recovery of
which would be forever barred if such contingent claim
was not exhibited to the county judge within the time
limited by the county court for filing claims against his
estate?

It must be borne in mind that the time fixed by the
county court for filing claims against the estate of An-
thony M. Wilson, deceased, was limited to December 1,
1919, that the Lakeside State Bank remained solvent and
a going institution until August 6, 1927, and that the
superadded liability imposed by the Constitution upon
the bank’s stockholders did not become absolute until June
14, 1932. So that its influence, in the determination of
the question here involved, may be fully understood, it
becomes necessary to read into said section 7, art. XII
of the Constitution the constructions given to its pro-
visions by this court, and, for that purpose, we quote.
- In Bodie v. Pollock, 110 Neb. 844, it is held:

“Sections 4 and 7, art. XII of the Constitution, are self-
executing when considered together, as they have been
and should be; and, so considered, they form a complete
constitutional rule to the effect that, while stockholders in
banks are subject to the double liability set out in said
sections, such liability cannot be enforced until the prop-
erty of the bank has been exhausted, and the amount
justly due judicially determined.

“Since the time when the liability of a bank stockholder
can be enforced is definitely fixed -by the Constitution, no
other time for the enforcement of that liability can be
prescribed by the legislature so long as the Constitution
stands unchanged.”

In State v. Citizens State Bank, 118 Neb. 337, Justice
Good said: “It will thus be seen that the rule is estab-
lished that the provisions of the Constitution, contained
in said section 7, may not be limited or extended by leg-
islative act. It follows that whatever rights are given by
this constitutional provision to the creditors of a state
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bank remain unaffected and unhampered by any legisla-
tive act. The liability so created against stockholders in
favor of all creditors of the bank cannot be divested or
taken from them. The liability of the stockholder to the
creditors of such bank for claims accruing while he was
such stockholder becomes and is a security to such cred-
itors, and the legislature may not, by any act, relieve such
stockholder of the liability so created.”

Section 4, art. XII of the Constitution, reads: “In all
cases of claims against corporations and joint stock asso-
ciations, the exact amount justly due shall be first ascer-
tained, and after the corporate property shall have been
exhausted the original subscribers thereof shall be in-
dividually liable to the extent of their unpaid subsecrip-
tion, and the liability for the unpaid subscription shall
follow the stock.”

In State v. Citizens State Bank, supra, it is held:

“The provisions of section 7, art. XII of the Constitu-
tion, are self-executing. No legislative act is necessary
for their enforcement. The stockholders’ liability thereby
created is free from legislative interference.

“The liability of stockholders created by section 7, art.
XII of the Constitution, is for the benefit of all creditors
of the bank against all who are stockholders when the
creditor’s claim accrues. The Constitution gives no pref-
erence to any creditor or class of creditors. All are on
an equal footing, limited by the constitutional provision
and the stockholder is liable only to those creditors whose
claims accrue while he is such stockholder. * * *

“The constitutional double liability of the stockholders
of a state bank is not an asset of the bank, but it is for
the security of the bank’s creditors.”

In Dempster v. Atwood, 118 Neb. 579, it is held: “The
stockholders made liable by section 7, art. XII of the Con-
stitution, * * * are those who are such when the credit
was extended fo the bank or the liability incurred by the
bank.”

In Farmers Loan & Trust Co. v. Funk, 49 Neb. 353, it
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is said: “The special individual liability of a stockholder
in a banking corporation or institution, superadded to his
ordinary liability by the above quoted section of the Con-
stitution, is for the-creation of a trust fund for the ben-
efit of all creditors of the banking corporation or institu-
tion in which stock is held, and an action to render avail-
able such liability must be prosecuted by one creditor of
such corporation or institution for the benefit of all other
creditors, or by the receiver of such corporation or in-
stitution when there is a receiver.”

In Rogers v. Selleck, 117 Neb. 569, it is held:

“The terms of the constitutional provision imposing up-
on stockholders of a-state bank a double liability are by
construction embodied in the contracts of subscription for
bank stock but cannot be enforced until the exact amount
justly due in all cases of claims against the bank has been
ascertained and the corporate property exhausted. * * *

“In effect the constitutional provision imposing a double
liability upon stockholders of a state bank requires them,
in connection with their subscription for stock, to make
contribution to a trust fund for the benefit of unpaid
creditors in the event of insolvency, and the action to
enforce their obligations must be prosecuted by one cred-
itor for the benefit of all or by the receiver.”

In Luikart v. Paine, 126 Neb. 251, it is held: “Stock-
holders’ double liability in banking corporations is con-
tractual obligation and by construction constitutional pro-
visions in effect at the time of purchase of corporate stock
are material parts thereof.”

Reading sections 4 and 7, art. XII of the Constitution,
as the same were from the year 1875 to the amendment
of section 7 in the year 1930, in the light of the construc-
tions placed upon the same by this court, it is clear that
the provisions of said section 7 are self-executing; that
the bank stockholders’ liability thereby created is contrac-
tual and free from legislative interference; that its pur-
pose is to require all stockholders in a state bank, who
were such when the credit was extended to the bank or



112 NEBRASKA REPORTS {VoL. 127
In re Estate of Wilson

the liability incurred by the bank, to contribute, if neces-
sary, an amount not exceeding the par value of the shares
of stock owned by them, respectively, to a trust fund for
the benefit of the creditors of such bank in the event of
its insolvency, when it has been ascertained that the
amounts received from the liquidation of its assets are
insufficient to pay its creditors; that the liability thus
created is not an asset of the bank, and, prior to its
amendment in 1930, could only be enforced by an action
prosecuted by one or more creditors in his or their behalf
and in behalf of all other creditors of the bank, or by
the receiver of the bank; that the right of the individual
creditors of such insolvent bank is to participate with all
other creditors of the bank in a trust fund arising from
the payment of the stockholders’ liability; and that the
rights of the creditors and the liabilities of the stock-
holders, as they are established by the Constitution, can-
not be changed, limited or extended by legislative act.
The gist of the stockholders’ contract is to contribute
to the trust fund for the benefit of creditors, when the
bank has become insolvent, its assets have been exhausted
and it has been ascertained that there are still unpaid
creditors of the bank. The cause of action, thus created,
is not one in favor of the individual creditors of the bank
against its individual stockholders. It is a single cause
of action against all stockholders of a bank who were
such when the credit was extended or the liability in-
curred by the bank, and having for its purpose the crea-
tion of a trust fund for the benefit of all those who are
creditors of the bank at the time the cause of action
accrues. In the instant case, more than twelve years
elapsed from the time limited by the county court for
filing claims against the estate of Anthony M. Wilson,
deceased, until the cause of action against the stock-
holders in the Lakeside State Bank accrued. Common
knowledge tells us that the personnel of the bank’s cred-
itors changed greatly during that period, and that few
of the claims of those who were its creditors on December
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1, 1919, were the claims they held on June 12, 1932, when
the cause of action accrued.

The Constitution, as construed by this court, says that
all those who were creditors of the bank at the time the
cause of action accrued upon its stockholders’ double lia-
bility shall share pro rata in the trust fund created there-
by. Section 30-609 of the nonclaims statute would destroy
this order of distribution by giving moneys contributed
to such trust fund by the estates of deceased stockholders
to those creditors who filed claims against the estates of
such deceased stockholders within the time limited by the
county court. .

The constitutional provisions with which we are deal-
ing were in force in 1901, when section 2740 (226) ch.
23, Comp. St. 1901, now section 30-609, Comp. St. 1929,
was enacted. It will be presumed that the legislature,
in enacting said section, did not intend to run counter to
the Constitution, and, therefore, did not intend to classify
the liability imposed upon bank stockholders by the Con-
stitution as a contingent “claim or demand” of any per-
son, within the meaning of those terms as used in section
30-609 so long as the bank, of which the deceased was a
stockholder, was a going institution. If the legislature
intended the term “claim or demand,” as used in said
section, to include the contingent liability of bank stock-
holders in going institutions, it exceeded its authority.
It has no power to limit the rights given to bank creditors
by the Constitution.

We find support for the conclusions here reached in
the decisions of other courts. '

North Dakota has a statute making a shareholder in
a state bank liable “for all contracts, debts and engage-
ments of such association made or entered into, to the
extent of the amount of his stock therein at the par value
thereof, in addition to the amount invested in and due
upon said shares,” It also had a nonclaim statute read- -
ing: ‘“All claims arising upon contract hereafter made,
whether the same be due, not due or contingent, must be
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presented within the time limited in the notice; and any
claim not so presented is barred forever.” Comp. Laws
N. Dak. 1913, sec. 8736.

Baird v. McMillan, 53 N. Dak. 257, presented the
single question, whether or not the estate of a deceased
.person, who had been a shareholder in a state bank,
could be held liable for the double liability imposed by the
statute, when the bank failed after the death of such
shareholder and the claim was not filed in the probate
court, and the court held that the claim for superadded
liability was not barred though not presented within the
time specified in the notice for filing claims against the
estate. In the body of the opinion it is said:

“It is further to be observed that the bar operates
against the specific claim and that the statute seems to
presuppose the existence of a legal person capable of pre-
senting the claim, whether or not it- be due or whether
or not it be contingent. The statute does not seem to
contemplate a situation where, owing to the nature of the
liability, there is no person in existence capable of pre-
senting the claim. * * * From these observations, then,
it would seem that to adopt the appellant’s construction of
the statute in the Probate Code barring claims for failure
to present them within the required time, * * * as ap-
plied to such a claim as that involved here, would be
equivalent to holding that a claim is barred though there
was no legal person in existence capable of presenting
it during the prescribed period. For during the whole of
that period the bank was in operation, in charge of its
own officers and presumptively, and perhaps actually, sol-
vent; hence, there was no receiver to enforce the claim.
Not being in the full sense of the term an asset, it could
not have been enforced by the officers of the bank. * * *
While the bank is a going institution a depositor or other
creditor is in no position to present a contingent claim
to the probate court in case of the death of a stockholder,
and even the suggestion that he might have done so bor-
ders on absurdity. Yet, under the appellant’s contention,
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this would be the only means of preventing the bar of the
statute from applying in case the bank should continue
open and apparently solvent for the period prescribed by
Probate Code for filing claims.”

In Tierney v. Shakespeare, 34 N. M. 501, the supreme
court of New Mexico held: “Claim against executor for
superadded liability on bank stock owned by testator, on
account of insolvency of state bank occurring after tes-
tator’s death, is not governed by statutory requirements
for filing in probate court nor by statute of nonclaim.”

The Probate Code of the state of Minnesota provides:
“All claims * * * arising upon contract, whether due,
not due, or contingent, must be presented to the court
for allowance, within the time fixed by the order, or be
forever barred.” Mason’s Minn. St. 1927, sec. 8812.

In Hantzch v. Massolt, 61 Minn. 361, the supreme court
of Minnesota, in construing this section, held: “That a
contingent claim, arising on contract against the estate
of a decedent, which does not become absolute and capable
of liquidation before the time limited for creditors to
present their claims to the probate court for allowance,
is not barred because it was not so presented; and the
holder of such a claim, after it becomes absolute, may
maintain an action against the heirs, next of kin, legatees,
or devisees to whom the residue of the estate has been
distributed, to recover such claim to the extent of the
estate received by them.”

In Drain v. Stough, 61 Fed. (2d) 668, the circuit court
of appeals, ninth circuit, held that a statute barring all
claims against a decedent unless presented to his executor
or administrator within a certain period does not operate
to require presentation within such period of a claim
against the estate for the amount of an assessment levied
after the expiration of the period by the comptroller of
the currency upon stockholders of a national bank for
which a receiver was appointed subsequent to the de-
cedent’s death, but before the expiration of such period.

The statutes of the United States, governing the lia-
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bility of stockholders in national banks, so far as material
to this case, provide: “The shareholders of every na-
tional banking association shall be held individually re-
sponsible, equally and ratably, and not one for another,
for all contracts, debts, and engagements of such associa-
tion, to the extent of the amount of their stock therein,
at the par value thereof, in addition to the amount in-
vested in such shares.” U. S. Rev. St., sec. 5151,

In construing this statute in Matteson v. Dent, 176 U.
S. 521, the court said: “The obligation of a subscriber
to stock, to contribute to the amount of his subscription
for the purpose of payment of debts, is contractual, and
arises from the subscription to the stock. True, whether
there is to be a call for the performance of this obliga-
tion depends on whether it becomes necessary to do so
in consequence of the happening of insolvency. But the
obligation to respond is engendered by and relates to the
contract from which it arises.”

In Rankin v. Miller, 207 Fed. 602, it is said: “Limita-
tions will not run against the right of action to enforce
the statutory liability of stockholders of national banks
until the cause of action has fully matured through the
making of an assessment and the arrival of the day when
it becomes payable.”

It is conceded by the parties to this suit that Anthony
M. Wilson, at the time of his death, was the owner of
ten shares of the capital stock of Lakeside State Bank;
that said bank remained a solvent and going institution
for more than eight years after Mr. Wilson’s death; and
it follows from what has been said that recovery upon
his stockholders’ liability created by the Constitution was
not barred by reason of the failure to file a contingent
claim thereon in the county court within the time limited
by the county judge for filing claims against his estate.

The judgment of the district court is

AFFIRMED.
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J. T. CAVETT, COUNTY CLERK, ET AL,, APPELLEES, V. FIRST
NATIONAL BANK OF COZAD, APPELLEE: ARTHUR NELSON
ET AL., APPELLANTS.

FiLep MAy 15, 1934. No. 28669.

Record examined and found to be controlled by the law as announced
in paragraphs 2 and 3 of the syllabus in Greeley County wv.
First Nat. Bank of Cozad, 126 Neb. 872, and that the judg-
ment rendered by the district court is sustained by the evi-
dence.

APPEAL from the district court for Morrill county: ED-
WARD F. CARTER, JUDGE. Aflirmed.

Morsman & Mazxwell, for appellants.
Cook & Cook and C. G. Perry, contra.

Heard before Goss, C. J., RoSE and PAINE, JJ., and
HorTH, District Judge.

HortH, District Judge.

The only question presented by this appeal is whether
the defendant First National Bank of Cozad or the de-
fendants Arthur Nelson and George Nelson are entitled
to the proceeds of a car of lumber sold by the Standard
Bridge Company of Omaha to the plaintiff, county of
Morrill.

An examination of the record discloses that on or about
July 24, 1931, the county of Morrill purchased a car of
lumber from the Standard Bridge Company of Omaha for
the agreed price of $1,434; that thereafter the Standard
Bridge Company delivered to one E. G. Solomon of
Omaha, through whom the defendants Arthur Nelson and
George Nelson claim, a written assignment in the words
and figures following: ‘Omaha, Neb., July 25, 1931.
For value received, I hereby sell, assign, transfer and set
over to E. G. Solomon all my right, title and interest in
and to any and all moneys arising or coming to me from
the county of Morrill, Nebraska, by reason of a certain
claim No. against the said county for bridge ma-
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terial amounting to one thousand four hundred thirty-
. four & no/100 dollars, which said claim was filed with
the county clerk on the 24th day of July, 1931. At its
own expense the Standard Bridge Company may collect
the above sum and upon such collection hold the same for
the assignee hereunder, and for the use of such money
from this date until such assignee is fully repaid the
Standard Bridge Company shall pay such assignee in-
terest at the rate of 7 per cent. per annum from July 25,
1931, until paid in cash or registered warrants. And I
hereby authorize, empower, direct and instruct the county
clerk of said county to assign and deliver all warrants
therefor to E. G. Solomon. Standard Bridge Company,
Assignor, By J. H. Vastine, Auditor;’ that attached to
said assignment is a verified statement showing that the
bridge material mentioned in the assignment corresponds
to the materials for which the Standard Bridge Company
filed its claim with the county clerk of Morrill county,
Nebraska, on the 11th day of August, 1931; that the
moneys invested in said assignment, by said E. G. Sol-
omon, were funds belonging to the defendants Arthur
Nelson and George Nelson, left by them with E. G. Sol-
omon for investment by him for their account; that no
notice of the assignment from the Standard Bridge Com-
pany to E. G. Solomon was given to the plaintiffs or
either of them, nor did they or either of them have any
knowledge of the existence of said assignment until De-
cember 26, 1931, when the plaintiff J. T. Cavett, county
clerk, received a letter from Messrs. Morsman & Maxwell,
attorneys for the defendants Arthur Nelson and George
Nelson, dated December 24, 1931, in which they stated:
“The Standard Bridge Company, under date of July 25,
1931, assigned to E. G. Solomon claim against Morrill
county for $1,434, for bridge material, filed with you on
July 24, 1931. This claim has been assigned to our
clients Arthur Nelson and George Nelson of this city by
the executor of the estate of E. G. Solomon, who died
about a month ago;” that on August 11, 1931, said Stand-
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ard Bridge Company filed with the county clerk of Morrill
county its verified claim for $1,434, the purchase price
of bridge material, the claim was allowed by the county
commissioners of Morrill county on August 25, 1931, a
county warrant was issued therefor payable to the Standard
Bridge Company, or order, and on August 31, 1931, the
Standard Bridge Company sold, indorsed and delivered
said warrant to the defendant First National Bank of
Cozad, it paying said Standard Bridge Company therefor
the sum of $1,434; that at the time of the purchase by
it of said warrant the defendant First National Bank of
Cozad had no notice or knowledge of the assignment from
the Standard Bridge Company to E. G. Solomon.

The district court found upon the issues joined by the
defendants Arthur Nelson and George Nelson and the
defendant First National Bank of Cozad that the latter
was the owner of the county warrant for $1,434 issued
by the county of Morrill in payment of the claim for that
amount filed by the Standard Bridge Company, and that
the defendants Arthur Nelson and George Nelson have
no right, title or interest therein, and entered judgment
accordingly, and we find the judgment as rendered is
supported by the evidence. '

The decision of this court in Greeley County v. First
Nat. Bank of Cozad, 126 Neb. 872, as expressed in the
“second and third paragraphs of the syllabus in that case,
is controlling in this case, and the judgment of the dis-
trict court is, therefore,

AFFIRMED.

PETER TJADEN, APPELLEE, V. JOHN D. SMITH ET AL.,
APPELLEES: JAMES F. CROWLEY, TRUSTEE, APPELLANT.

FiLep MAy 15, 1934. No. 28931.

1. Mortgages. In the absence of showing of a superior equity,
the several bonds of a series secured by mortgage are equal in
standing as to priority.
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2. Subrogation. Holders of bonds secured by one mortgage, which
bonds had been paid to a defaulting agent of such holders, are
not entitled to be subrogated to the interests of the agent in
bonds secured by another mortgage, as against the trustee in
bankruptcy of such agent, but can only share with other
creditors.

3. Interest. Where a loan company, in the course of its business,
advanced the money to take up interest coupons on loans
negotiated or sold by it, the evidence being insufficient to estab-
lish a purchase, such coupons ceased to be current obligations,
so as to entitle the loan company to recover 10 per cent. inter-
est after maturity as provided therein; the transaction evidenced
a loan or forbearance of money, and only legal interest at 6
per cent. should be allowed.

APPEAL from the district court for Adams county:
LEwis H. BLACKLEDGE, JUDGE. Affirmed as modified.

Tibbets, Canaday & Hewitt, for appellant,
James D. Conway, contra.

Heard before Goss, C. J., ROSE, GooDp, EBERLY, DAY and
PAINE, JJ., and REDICK, District Judge.

REDICK, District Judge.

This action is brought by Peter Tjaden, holder of one
of the bonds secured by a $15,000 mortgage on some lots
in Hastings, Nebraska, to foreclose said mortgage. A
large number of defendants were named as payors of the
bonds, owners of the real estate covered by the mortgage,
and holders of other mortgage liens. The several mort-
gages were not all upon the same property but overlapped
each other and presented many complicated questions of
priority which were disposed of by the district court and
are not now in controversy before us, with one exception
hereafter referred to. We are concerned only with the
rights of three litigants in two of the mortgages, one for
$15,000, dated April 1, 1919, and one for $18, 000, dated
December 28, 1926, and the controversy is between the
trustee in bankruptcy of Hoeppner & Uerling, a copart-
nership, on the one hand, and Charles Callahan and Rus-
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sel W. Shields, representing distinct interests, on the
other.

Callahan filed a petition of intervention claiming to be
the holder of one of the bonds secured by the $15,000
mortgage, in the sum of $3,000, and joined in the prayer
of the plaintiff for foreclosure. Shields filed a petition of
intervention claiming to be the holder of another $3,000
bond as collateral security for a debt owing him by
Hoeppner & Uerling in the sum of $2,000, and joined
in the prayer of the plaintiff for foreclosure.

Callahan had left his bond with Hoeppner & Uerling
for collection, and Shields had received his bond after
maturity, and in view of these facts the distriet court
held that Callahan’s bond was paid in full, and Shields’
bond to the extent of $2,000, by means of a payment of
$5,000 made by the mortgagor to Hoeppner & Uerling,
and to that extent denied them foreclosure. For the
remaining $1,000 the court allowed Callahan a lien for
$600 and Shields a lien for $400. The correctness of
these holdings is not before us.

The trustee filed a petition of intervention claiming to
hold $7,500 in bonds secured by the $18,000 mortgage,
$4,000 in absolute ownership and $3,500 as collateral to
a $1,268.87 indebtedness of one Louis Traut to Hoeppner
& Uerling; also the sum of $5,665 for interest coupons
on the various mortgages, paid by Hoeppner & Uerling and
not repaid by the mortgagors. After trial in the district
court, a decree was rendered finding and adjudging that
Callahan and Shields were not entitled to participate in
the foreclosure of “the $15,000 mortgage except to the
extent of $1,000 split between them, as above stated, and
that there was due the trustee upon the $18,000 mortgage
for the two notes owned by them, with interest, the sum
of $4,623.24, and as assignee of the sum due Louis Traut,
$4,375, but these amounts were decreed subject to the
claims, of the other bondholders; that the trustee was
also entitled to a lien for $5,353 on account of coupons
paid by them. It was further decreed that Hoeppner &
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Uerling had an interest to the extent of $3,482 in the
claim of Louis Traut, but that such interest was subject
to the claims of Charles Callahan for the sum of $2,088,
and of Russel W. Shields in the sum of $1,392. The
effect of this decree was to transfer the unpaid portions
of the bonds held by Callahan and Shields from the
$15,000 mortgage to the $18,000 mortgage, which fur-
nishes the principal ground of complaint of the trustee,
who files his appeal in this court. Callahan and Shields
are the only appellees who appear and file briefs.

The trustee assigns six errors for reversal and they will
be taken up in their order.

(1) That the court should have allowed 10 per cent.
interest on the bonds held by the trustee in connection
with the $18,000 mortgage. The bonds provided for 10
per cent. interest after maturity, and the point is well
taken.

(2) The court erred in holding the indebtedness on
said bonds a subordinate lien to that of other bondholders
under the same mortgage. This point is also well taken;
there seems no good reason for distinguishing between the
different bonds.

(8) The court erred in assigning the trustee’s inter-
ests in the Traut bonds to Callahan and Shields. The
bonds held by Callahan and Shields were under the $15,-
000 mortgage and were held to be paid, to the extent of
$5,000, and they were given liens under that mortgage
for the remaining $1,000. They made no claim of subro-
gation in their pleadings, and we know of no rule which
would allow them any preference over general creditors.
It might be that in a contest purely between them and
Hoeppner & Uerling, and under proper pleadings, equity
would allow the subrogation; but we think the court was
in error in allowing it against the trustee. Callahan and
Shields are simply holders of claims against Hoeppner
& Uerling for conversion—are creditors to that extent;
but their position is not superior to any other creditors.

(4) The court erred in its computation of the prin-
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cipal- amount due on the coupons paid by Hoeppner &
Uerling for which they were not reimbursed by the mort-
gagor. The court computed the amount at $5,353, but
an examination of the record shows that Hoeppner &
Uerling paid coupons on the $7,000 mortgage in the sum
of $1,425, on the $25,000 mortgage, $2,865, and on the
$15,000 mortgage, $1,375. This totals $5,665, which should
be allowed the trustee.

(5, 6) The court erred in refusing to allow 10 per
cent. interest on the amount of coupons paid by Hoeppner
& Uerling after maturity and from the date of the decree.
The decree of the court in this particular is correct. With
reference to these coupons the allegations of the cross-
petition that the receiver “owns” coupons attached to the
$7,000 bonds, $1,425, that he is the “owner and holder”
of those attached to the $25,000 bonds, $2,865, and a
recital that Hoeppner & Uerling purchased those attached
to the $15,000 bonds, $1,375, are denied by some, but not
all, of the holders of the bonds, and the only evidence
offered in this connection was that of Uerling who speaks
of them as “items of interest advanced.” We think the
evidence insufficient to sustain a finding that Hoeppner &
Uerling purchased the coupons, but that they simply ad-
vanced the amount for the mortgagors expecting reim-
bursement within a reasonable time; and when they took
up the coupons, presumably at maturity, they were paid
and ceased to function as current obligations. The re-
lation of debtor and creditor was established between the
mortgagor and Hoeppner & Uerling to the extent of the
moneys advanced by the latter, for the repayment of
which the law implied a contract on the part of the mort-
gagor with interest at the legal rate, in the absence of a
contract for a greater rate. We think the rate of inter-
est is governed by section 45-101, Comp. St. 1929, for the
loan or forbearance of money.

The decree of the district court is modified and affirmed,
and the cause is remanded, with directions to correct the
decree in accordance with this opinion.

AFFIRMED AS MODIFIED.
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Gilkeson v. Northern Gas Engineering Co.

JOHN R. GILKESON, APPELLEE, V. NORTHERN GAS
ENGINEERING COMPANY, APPELLANT.

FiLED May 15, 1934. No. 29148.

Master and Servant: WORKMEN’S COMPENSION LAw: COMPENSABLE
INJURY. Mere exertion that would not by itself produce com-
pensable disability, and which is not greater in extent than
that ordinarily incident to an employment, but which combines
with a preexisting disease to produce a disability, is not an
injury caused by accident that becomes such a part of the
proximate cause of such disability as to be compensable under
the provisions of the workmen’s compensation act.

APPEAL from the district court for Thurston county:
MARK J. RYAN, JUDGE. Reversed, with directions.

Crossman, Munger & Barton and Robert G. Fuhrman,
for appellant.

Hanley & O’Brien and Archie M. Smith, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and RAPER and TEWELL, District Judges.

TEWELL, District Judge.

This action is prosecuted under the provisions of the
workmen’s compensation act. The compensation commis-
sioner denied compensation. This action was then filed
in the district court for Thurston county, and a trial re-
sulted in an order of that court allowing compensation
for total permanent disability for 90 weeks and for
partial permanent disability for 210 weeks, each at the
rate of $15 a week. The cause comes to this court upon
appeal by the defendant, Northern Gas Engineering Com-
pany, hereinafter called appellant.

The applicant, John R. Gilkeson, hereinafter called ap-
pellee, was employed by appellant, at a wage of $52.50
a week, to superintend the work done in constructing a
pipe-line. On October 14, 1931, when about 51 years of
age and while working at such employment near Pender,
Nebraska, the appellee instructed a fellow employee to
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-attempt to drive an automobile up a grade in a road. The
road was muddy. ~ For some immaterial reason the auto-
mobile, upon which appellee was pushing from behind,
rolled backward a short distance, and appellee pushed
:and lifted upon it to prevent it from going backward
-over a bank. The driver of the automobile then succeeded
in starting it forward by the force of its own power.
It is not claimed in the pleadings that appellee received
any injury from being struck by the automobile or by any
other object, or received any injury through violence other
than what might have arisen from the strain arising from
‘his pushing and lifting upon the automobile. The appellee
-contends that the exertion experienced in lifting and push-
ing upon said automobile so strained the muscles of his
heart as to cause a mitral regurgitation therein, and that
such condition of his heart resulted in his total permanerit
disability.

According to the plaintiff’s testimony he experienced
difficulty in breathing immediately after lifting upon the
automobile, and went to the hotel in Pender, ate a lunch,
and then, in the afternoon of the same day, went to his
room in Emerson, Nebraska, and called a doctor. The
next morning he went to Kansas City, Missouri, where he
stayed one day and one night, and then returned to Emer-
son, and after resting there in bed a day or so went back
to work. He found that he did not feel well enough to
work, and stayed at the hotel in Pender and directed the
construction work from there. About ten days after his
alleged injury, appellee went to Sioux City, Iowa, where
he called upon Dr. C. C. Yancey. He spent about all of
the time between October 28, 1931, to July, 1932, in
various hospitals in Sioux City, Iowa, Omaha, Nebraska,
and Kansas City, Missouri.

The testimony of four medical experts appears in the
record. Dr. Jongewaard, a witness for defendant, testi-
field that he examined the appellee at Jefferson, Towa, on
January 30, 1931, over eight months before the alleged
injury, and treated him several times between that date
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and March 18, 1931, and that the appellee then had a
mitral regurgitation or leakage of the mitral valve of
his heart. He says appellee then experienced difficulty
in breathing. Rest in bed was prescribed. Dr. Anderson,
a witness for the defendant, examined the appellee on
December 29, 1933, the night before the trial in the
district court. This witness testified that a mitral re-
gurgitation then still existed, that he found the heart fully
compensated, no cedema, or swelling of the lung structure,
no cyanosis, or discoloration of the skin, no dyspneea, or
shortness of breath, and very little, if any, hypertrophy,
or enlargement of the heart. About nine months before
the alleged injury appellee had had all of his teeth pulled.
The witness Jongewaard testified that appellee in Jan-.
uary, 1931, gave him a history of having had pneumonia
in 1908, rheumatism in the legs and forearms about 1928
that again occurred in the shoulder joints and legs in
1930, and that appellee then stated that he then had spells
of dizziness and felt “knocked out.”

Doctor Otten, a witness for appellee, testified that he
examined appellee at Springfield, Illinois, in May, 1931,
and found his lungs and heart normal. Dr. Yancey, under
whose care appellee was during the greater portion of
the six months following the date of the alleged injury,
was a witness for appellee, made a diagnosis about ten
days after the alleged injury of cardiac decompensation
with dilatation. This witness testified that a mitral re-
gurgitation existed at the time of his diagnosis, and that
in his opinion it was caused from stress or strain being
thrown upon appellee.

The weight of the medical testimony is to the effect
that the cause of a mitral regurgitation in the heart is
nearly always an endocarditis, or infection of the inner
lining of the heart, which so affects the mitral valve as
to cause it to fail to completely close just before the heart
contracts to force the blood through the body. A part of
the blood is thus, contrary to normal, forced back through
the mitral valve, causing a sound technically known as



VoL. 127] JANUARY TERM, 1934 127

Gilkeson v. Northern Gas Engineering Co.

a systaltic murmur. Endocarditis followed by a mitral
regurgitation is shown often to result from rheumatism,
and from an infected condition of the teeth or sinuses.
A mitral regurgitation often causes difficulty in breathing,
especially after exertion. The evidence shows that once
a mitral regurgitation exists it continues throughout the
remainder of the life of its possessor, and that strenuous
exertion should be avoided by one having such a condi-
tion in the heart.

One of the questions involved in this case is that of
whether or not the exertion experienced by appellee was
an injury caused by accident, which, either alone or in
combination with other causes, proximately caused the
disability for which compensation is sought. From a
consideration of the evidence, we conclude that the ap-
pellee had a mitral regurgitation and disability therefrom
prior to and at the time of such exertion, and that it was
not increased in extent but was made temporarily more
disabling by the exertion.

Did it combine with a preexisting disease to produce a
disability in such manner as to be a part of the proximate
cause of an injury caused by accident? This court has
held, in cases arising by virtue of the workmen’s com-
pensation act, that when an injury combines with a pre-
existing disease to produce a disability, it is sufficient to
satisfy the requirement of proximate cause of disability
to show that the injury and preexisting disease combined
to produce the disability, and that it was not necessary
to show that the injury accelerated or aggravated the
disease before the disability arising from the injury might
be adjudged compensable. Gilerest Lumber Co. v. Rengler,
109 Neb. 246. Citations of other decisions of this court
in cases of the nature of this one and in which an injury
combined with a preexisting disease to produce a dis-
ability are as follows: Skelly 0il Co. 9. Gaugenbaugh,
119 Neb. 698; Van Vieet v. Public Service Co., 111 Neb.
51; Miller v. Central Coal & Coke Co., 123 Neb. 793;
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Uribe v. Woods Bros. Construction Co., 124 Neb. 243.
Section 48-128, Comp. St. 1929, provides:

“If an employee receives an injury, which, of itself,
would only cause partial disability, but which, combined
with a previous disability, does in fact cause a total dis-
ability, the employer shall only be liable as for the partial
disability, so far as the subsequent injury is concerned.”

The reported opinion in none of the above cited cases
makes mention of this provision of the statutes. In all
of them, however, in which compensation was allowed,
the injury that combined with the preexisting disease was.
such as to form a part of the proximate cause of an
injury caused by accident, and did not arise merely from
exertion no greater in extent than that ordinarily incident
to the occupation involved. None of these cases goes
further in this regard than to hold that the time during
which compensation shall be paid is based upon the period
of the disability suffered by the combined action of all
causes thereof. In this case the exertion to which ap-
pellee was subjected is not shown by the evidence to have
been such as would have produced, by itself, any dis-
ability whatsoever, and is not shown to have been greater
than that ordinarily incident to appellee’s occupation.

The following citations are of cases in which exertion
in some form or another combined with a preexisting
disease to produce a disability, and in which compensa-
tion was either denied or apportioned according to the
per cent. of disability due to the injury: Banks v. In-
dustrial Commission, T4 Utah, 166; Fredrickson ». In-
dustrial Commission, 68 Utah, 206; Herlihy’s Case, 267
‘Mass. 232; Standard Oil Co. v. Industrial Commission,
322 11. 524 ; Wallins Creek Collieries Co. v. Williams, 211
Ky. 200; Kingston-Pocahontas Coal Co. v. Maynard, 209
Ky. 431; Employers Mutual Liability Ins. Co. v. Indus-
trial Commission, 212 Wis. 669.

The workmen’s compensation act provides for compen-
sation “in every case of injury or death caused by acci-
dent arising out of and in the course of employment.”
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Comp. St. 1929, sec. 48-109. The exertion shown in this
case is not shown to have been an injury caused by acci-
dent that formed any part of the proximate cause of the
disability for which compensation is sought. With this
view of the case, it becomes unnecessary to decide whether
or not the percentage of disability that arose from the
preexisting disease must be determined and the award
diminished accordingly, and unnecessary to decide whether
or not a sufficient showing of the extent and reasonable
value of doctor’s and hospital bills, of which complaint
is made, was shown to justify the award made therefor.
For reasons herein given, the judgment of the district
court is reversed and the cause remanded, with directions
to dismiss this action at the cost of the appellee.
REVERSED.

S. MORGAN SMITH COMPANY, APPELLANT, V. VAN ACKEREN
BROTHERS ET AL., APPELLEES.

FiLep May 15, 1934. No. 28879.
Evidence examined and held to sustain findings of district court.

APPEAL from the district court for Boone county:
FREDERICK L. SPEAR, JUDGE. Affirmed.

Williams & Williams, for appellant.
W. J. Donahue, contra.

Heard before ROSE and PAINE, JJ., and REDICK and
THOMSEN, District Judges.

THOMSEN, District Judge.

This is a suit to recover the balance due for a hydro-
electric turbine installed by the plaintiff for the defendants.
The purchase price was represented by notes, some of
which, due to delay in installation, were paid by the defend-.
ants. Under the written contract between the parties, the
plaintiff sent an expert erector to install the machinery,
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and the defendants paid the erector for his time and
expenses. At the conclusion of the installation, the erector
expressed himself as dissatisfied with the completed job
and advised the defendants not to finish payments on it
until the company made it right, and this evidence is not
denied in any of the testimony.

The written contract provided for the development of
certain horse-power, and the defendants claim that the
turbine failed by almost one-half to develop the guaranteed
horse-power. Changes in the water supply recommended
by the plaintiff’s engineer were made by the defendants,
they claim, but even such changes failed to increase the
efficiency of the turbine substantially.

The case was tried to the court without the aid of a jury.
The court found for the defendants. In this situation,
the appellate court is required to determine only whether
any evidence exists to sustain the findings of the trial
court, since the credibility of witnesses was a matter for
the trial court’s determination. We have read the bill
of exceptions and find sufficient evidence to sustain the
findings of the trial court.

However, the plaintiff contends that the defendants did
not fulfill the terms of their written contract, in that the
defendants under such contract were required to furnish
the plaintiff “with all necessary information, such as
measurements, the size of the head of water, size of the
flume, etc., before the company could even design the
turbine.” A sufficient answer to this is that, although the
contract did so provide, the plaintiff’s own engineer was on
the ground and made all of the required measurements,
and it was from the data furnished by this engineer before
the order was ever placed that ultimately the plans and
specifications were drawn. Under those conditions it be-
came unnecessary for the defendants to furnish the plain-
tiff with any details.

The only other provision of the contract mentioned in
the brief of appellant, with which it is stated the defendants
did not comply, is that, under certain conditions of dispute
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as to the efficiency of the machinery, tests should be made
at the expense of the purchaser, and that the purchaser
should give the company reasonable notice of such tests,
so that the company could also have a representative
present when the tests were made, and the tests should be
made according to the American Society of Mechanical
Engineers’ code. The evidence shows that the plaintiff on
at least two different occasions sent experts to inspect
the plant and to attempt to satisfy the defendants that
the contract had been fulfilled. Moreover, the expert erector
upon completion of the job was dissatisfied with the per-
formance of the machinery, and the correspondence indi-
cates that the plaintiff was informed of this fact imme-
diately. As we view the evidence, the plaintiff had the
advantage of this provision of the contract. The provision
seems to have been inserted for the purpose of ample
notice to the plaintiff and ample opportunity to remedy
defects. The record shows that both of these purposes
were fulfilled by actual knowledge and investigation.

This case is to be distinguished from those cases cited
by plaintiff in his brief, for example, in which pipes,
radiators and all heating equipment, except the boiler, were
furnished by the contractor, and due to the boiler’s in-
efficiency the equipment furnished by the contractor failed
to give satisfactory and efficient service. Knutzen wv.
Hanson, 28 Neb. 591. In the instant case the plaintiff’s
expert engineer investigated and knew all of the condi-
tions present before the order was ever signed, knew the
purpose for which the machinery was intended, and the
water supply with which it had to operate, and the ma-
chinery which it had to supplant. What the plaintiff at-
tempted was to furnish a turbine for a specific purpose,
to meet a specific condition, and this under the defend-
ants’ theory and evidence the plaintiff failed to do. We
are satisfied that the evidence of the defendants is ample
to sustain the findings of the district court.

The plaintiff assigns as error the court’s admitting evi-
dence, over the objection of the plaintiff, which was prej-
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udicial to the plaintiff, but nowhere in the brief does
appellant point out specifically such claimed erroneous
admission of evidence. Although we have read the bill
of exceptions, it is not the duty of the court to search the
record for all the details of claimed errors. The plaintiff
should have specifically called the court’s attention to any
such claimed errors upon which it relied.

One other matter is to be mentioned: The appellant
failed to comply with rule 13 of the supreme court rules,
sections 1 and 3, in preparing its briefs. Although the
failure to cite the jurisdiction from which the different
cited decisions were taken, and particularly the failure
to give the Nebraska citations, has required much addi-
tional work on the part of the court, yet in this instance
we have not invoked the penalty mentioned in Joyece v.
Tobin, 126 Neb, 373.

Since we find sufficient ev1dence in the record to sus-
tain the findings of the district court, the judgment of
the district court is in all respects

AFFIRMED.

‘STATE, EX REL. CITY OF COLUMBUS, APPELLEE, V. WILLIAM
B. PRICE, AUDITOR OF PUBLIC ACCOUNTS, APPELLANT.

FiLep MAy 21, 1934. No. 29241,

1. statutes. Constitutional provision relative to method of amend-
ment has no application to legislation independent and complete
as to its subject-matter.

2. Where provisions of statutes are new and complemen-
tary, independent and complete as to subject-matter, they are
not amendatory of existing laws.

3. If by a fair and reasonable construction the title calls
attention to the subject-matter of the bill, it may be said that
the object is expressed in the title.

4. Title of a bill may be general, but must be specific
enough to answer the purpose of the constitutional requirement.

5. The title of an independent act authorizing the con-
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struction of sewers and providing that owners or occupants of

the premises shall be charged for the services, and to raise

money, is broad enough to include legislation authorizing issu-

ance of mortgage and revenue bonds which do not impose a

general liability upon the municipality but are secured only by

the property and revenues of the sewerage system.
6. Municipal Corporations: BoNDS: PAYMENT. All bonds issued
by the city, except paving district bonds, are required to be
payable at the option of the city after five years, by section
16-721, Comp. St. 1929.

: RecisTraTION. All bonds issued by city are

required to be registered by the auditor of public accounts by
section 11-201, Comp. St. 1929.

APPEAL from the district court for Lancaster county:
LINCOLN FROST, JUDGE. Reversed, with directions.

Paul F. Good, Attorney General, and George W. Ayres,
for appellant.

George S. Reeder and Lowell L. Walker, contra.

Heard before ROSE, Goopb, EBERLY, DAY and PAINE, JJ.,
and LESLIE and RYAN, District Judges.

Day, J.

This is an action in mandamus brought by the city of
Columbus, as relator, against the state auditor of public
accounts, as respondent, to secure a writ requiring the
auditor to register certain sewer bonds of the city of
Columbus in the amount of $60,000. The trial court is-
sued the writ, and the auditor has appealed from the
judgment.

The petition sets out the history of the bonds and al-
leges that the auditor refused registration. The auditor
in his answer admits his refusal, and pleads justification
for a number of reasons. These will be discussed in the
order in which they appear in the answer.

First. It is contended by respondent that the act under
which the bonds were issued, chapter 146, Laws 1933,
now sections 18-1401 to 18-1408, Comp. St. Supp. 1933,
was amendatory of the sections of the statute which gov-
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erned the construction of sewer systems in various cities
of Nebraska, which it did not purport to amend or repeal
as the Constitution requires, and is therefore invalid and
void. Prior to the enactment of this statute, the city of
Columbus had authority to erect, extend or improve and
maintain a sewerage system and issue bonds payable from
taxes. Comp. St. 1929, secs. 16-649 to 16-654. The 1933
act was either amendatory of sections 16-649 to 16-654,
Comp. St. 1929, or it was an independent and complete
act. If it was amendatory, it violated section 14, art. III
of the Constitution, which provides that no law be amend-
ed unless the new act contains the sections as amended
and repeals the sections amended. State v. Moore, 48
Neb. 870; State v. Cornell, 50 Neb. 526 ; Commercial Sav-
ings & Loan Ass'n v. Pyramid Realty Co., 121 Neb. 493;
Minter v. Burt County, 95 Neb. 473. In the last case
cited, Minier v. Burt County, supra, the appellant places
much reliance to sustain his position. Searching the
opinion to determine the applicable value of the opinion
here, we find that “The original act, as amended and still
in force, provides that the county board may raise funds
for that purpose by the regular 15 mill levy without a
vote of the people, provided that they do not require more
than $1,500. This statute provides that they may raise
the funds in the same manner to the amount of $100,000
if the proper petition is filed.”” The Minier case is not
applicable to the situation here. The question for our
determination is whether chapter 146, Laws 1933, was an
act complete in itself, or manifestly amendatory to the
existing statutes to which it does not refer. See State
v. Moore, 48 Neb. 870; Commercial Savings & Loan Ass'n
v. Pyramid Realty Co., 121 Neb. 493. Quoting from
Stewart v. Barton, 91 Neb. 96: “Where an act is passed
as original and independent legislation and is complete in
itself so far as applies to the subject-matter properly
embraced within its title, the constitutional provision re-
specting the manner of amendment and repeal of former
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statutes has no application.” See, also, 1 Lewis’ Suther-
land, Statutory Construction (2d ed.) 446.

We think the test applied by this court in State v. Bau-
man, 126 Neb. 566, is accurate in its determination. It
is: “The words of this act standing alone would be mean-
ingless. It is only after it is applied to existing statutory
provisions that it evidences any ‘command.” It provides
for no agencies, machinery, or means by which the ob-
ject sought to be promoted may be secured. When applied
to existing laws nothing new, independent, or comple-
mentary results. In other words, if the careful student
should take House Roll 845 and with it annotate his
Compiled Statutes, marking the changes it effects, when
his labor was completed not a single new paragraph
would be written therein, but old provisions irreconcilable
therewith would be changed.” Applying that test here,
the provisions of the statutes in question are new, inde-
pendent and complementary. They are independent and
complete, and not amendatory. State v. Cornell, 50 Neb.
526; Hoopes v. Creighton, 100 Neb. 510. The authority
given the city of Columbus by sections 16-649 to 16-654,
Comp. St. 1929, was not curtailed, restricted, or enlarged
by sections 18-1401 to 18-1408, Comp. St. Supp. 1933. The
latter provides for a different kind of a sewerage system
to be built with a rental charge to the users and to be
paid for from such rentals without tax money. The same
powers remain, but another and a different power was
conferred upon the city. Bridgeport Irrigation District
v. United States, 40 Fed. (2d) 827.

Secondly. It is urged that the provisions of the act
(Laws 1933, ch. 146) are broader than the title. The act
attempts to authorize the issue of bonds by cities and vil-
lages in the state of Nebraska which shall not be a
general liability upon the city or village issuing them but
shall be secured only by the property pertaining to the
sewer system of the municipality and the revenue derived
therefrom, and which attempts to authorize a munici-
pality to secure the payment of such bonds by giving a
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mortgage upon its sewer system and the revenue derived
therefrom. The title reads as follows: “An act author-
izing cities and villages to provide a sanitary means of
disposing of the sewage and night soil thereof; to charge
owners or occupants of premises therefor; to raise money
and issue bonds to erect, extend or improve and maintain
sewerage systems and sewage disposal plants, and to au-
thorize municipalities to grant franchises and enter into
contracts with private corporations for the construction
and operation of sewerage systems and sewage disposal
plants.” The powers which it was attempted by the leg-
islature to be conferred upon cities to finance a sewer
project are found in section 18-1402, Comp. St. Supp.
1933: “TFor the purpose of owning, operating, construct-
ing and equipping such sewage disposal plant and sewer-
age system or improving or extending such existing sys-
tem a municipality may issue mortgage bonds therefor.
Such mortgage bonds as provided in this section shall
not impose any general liability upon the municipality
but shall be secured only on the property and revenues as
hereinafter provided of such utility including a franchise
stating the terms upon which, in case of foreclosure, the
purchaser may operate the same, which franchise shall
in no case extend for a longer period than twenty years
from the date of the sale thereof on foreclosure. Such
mortgage bonds shall be sold for not less than par and
bear interest at a rate not to exceed six per cent. per
annum.” _

The provision of section 14, art. IIT of the Constitution
of Nebraska, that the subject of a bill shall be clearly
expressed in the title has frequently been before this
court. In State v. Johnson, 116 Neb. 249, it is said: “The
main purpose of the constitutional provision that ‘No bill
shall contain more than one subject, and the same shall
be clearly expressed in the title, was to prevent surrepti-
tious legislation, and not to put the lawmakers in a straight-
jacket.” Again, in Affholder v. State, 51 Neb. 91, it was
determined: “But this constitutional provision should be
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liberally construed, and so construed as to admit of the
insertion in a legislative act of all provisions which,
though not specifically expressed in the title, are com-
prehended within the objects and purposes of the act as
expressed in its title; and to admit all provisions which
are germane, and not foreign, to the purposes of the act
as expressed in its title.” See, also, Nebraske Loan &
Building Ass’n v. Perkins, 61 Neb. 254; Elliott v. Wille,
112 Neb. 78. The title of this, an independent act author-
izing the construction of sewers and providing that own-
ers or occupants of the premises shall be charged for the
services, and to raise money and issue bonds to erect, ex-
tend, or improve sewerage systems, is broad enough to
include legislation authorizing issuance of mortgage and
revenue bonds which do not impose a general liability upon
the municipality but are secured only by the property and
revenues of the sewerage system. If by a fair and rea-
sonable construction the title calls attention to the sub-
ject-matter of the bill, it may be said that the object is
expressed in the title. The title of a bill may be general,
but must be specific enough to answer the purpose of the
constitutional requirement. See State 7. Johnson, 116
Neb. 249. 1 Lewis’ Sutherland, Statutory Construction
(2d ed.) 203. The language in the title of chapter 146,
Laws 1933, gave notice of a legislative purpose to provide
authority for cities to build a different kind of sewerage
system by the issuance of bonds to which the property
and the revenues of the system were to be pledged, in-
stead of general obligation bonds of the city.

Thirdly. Objection is made to the bonds for the reason
that they do not comply with section 16-721, Comp. St.
1929, which provides: “No bonds issued by the city for
any purpose, except paving district bonds, shall draw in-
terest at a greater rate than six per cent. per annum, nor
be sold for less than par or face value, and shall be re-
deemable at the option of the city at any time after five
years from their date.” The provisions of this statute
are applicable to the city of Columbus. It is urged that
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this section of the statute is general and relates to other
things than the five-year payment option clause, and that
since the act in question covers two of the three points
it was the legislative intent that this specific legislation
should govern and these bonds should not be subject to
the general act. The bonds in question are special bonds
issued by the city for the purpose of erecting a sewerage
system and are comprehended within the general act re-
quiring that they shall be redeemable at the option of the
city at any time after five years from date, and it clearly
appears that it was not the intent of the legislature to
amend section 16-721, Comp. St. 1929. This omission in
the bonds would justify the auditor in refusing to register
them for that reason.

Fourthly. The respondent contends that, since the
bonds are not a general obligation of the city, he is not
required to register them by section 11-201, Comp. St.
1929. This section requires that all city bonds be reg-
istered with the auditor, and the provisions of chapter
146, Laws 1933, do not except these bonds from registra-
tion. There is no repugnancy in the statutes, and the con-
tention of the auditor on this point is untenable. The
statute requires him to register all proper bonds when
presented.

There are other matters set out in the answer of the
auditor relating to the details of the provisions of the
bonds, but which are not argued in the appellant’s brief
and are therefore waived. They are not necessary to a
determination of the issues. We conclude that the auditor
is required to register these bonds except for the vital
and fatal omission required by section 16-721, Comp. St.
1929. Consequently, it is necessary to reverse the judg-
ment of the trial court and remand the cause, with di-
rections to deny the writ.

REVERSED.
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STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.
FARMERS STATE BANK OF Woop RIVER, E. H. LUIKART,
RECEIVER, APPELLEE: MARO D. LYHANE, INTERVENER,
APPELLANT.,

FIiLED MAy 22, 1934. No. 28891,

1. Pleading: AMENDMENT. “The permitting or refusing amend-
ments to pleadings is a matter within the sound judicial discre-
tion of the trial court; and unless it is made to clearly appear
that he has abused this discretion, and a party has thereby
been deprived of the opportunity to make his case or defense,
the supreme court will not interfere.” Omaha & R. V. R. Co.
v. Moschel, 38 Neb. 281.

: “It is not necessarily a fatal objection to a
proposed amendment that it is in faet an additional defense
or an additional cause of action.” Omaha & R. V. R. Co. ».
Moschel, 38 Neb. 281.

3. Evidence examined, and held ample to require the affirmance of
the judgment of the district court on a hearing here de novo.

APPEAL from the district court for Hall county: RALPH
R. HorTH, JUDGE. Affirmed.

H. G. Wellensiek, for appellant.
F. C. Radke and Barlow Nye, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
PaINE, JJ., and LANDIS, District Judge.

EBERLY, J.

The Farmers State Bank of Wood River, Nebraska, is
an insolvent institution and in charge of a receiver duly
appointed.

The appellant, Lyhane, herein designated as plaintiff,
by petition of intervention filed in the receivership, pre-
sented his claim for a trust fund against the insolvent
bank. His right thereto was challenged by the bank’s
receiver, hereinafter called the defendant, and issues were
made up. Upon a hearing on the merits, plaintiff’s claim
for a trust fund was disallowed, and from the order of
the trial court overruling his motion for a new trial he
appeals.
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This litigation finds its source in the following trans-
actions: In the fall of 1929, Rudolph Durtschi, M. J.
McDermott, Otha Oldfather, Maro D. Lyhane, W. T.
Schooley, A. E. Hauke, W. A. Francis, and F. J. Miller
were the directors of the Farmers State Bank of Wood-
River, and the larger stockholders therein., The bank was
in need of cash, not only because of the situation created
by the failure of several nearby banks, but in order to
supply the demand for live stock loans made upon it by
“feeders” of the territory it served. For this purpose
five of the directors above named evidently “loaned their
credit” to this bank in the following manner: McDermott,
Oldfather, Hauke, Francis and plaintiff, Lyhane, made up
a fund of $46,000, each contributing the sum of $10,000
excepting Francis who paid in the sum of $6,000. This
$46,000 was paid over to the Farmers State Bank of
Wood River to meet the situation confronting it.

Substantially contemporaneous with this all the direc-
tors, including Lyhane but excepting F. J. Miller, entered
into an agreement in writing “on —— day of November,
1929,” in contemplation of this transaction, wherein it
was expressly agreed, among other provisions, that each
of said parties ‘“shall purchase from the Farmers State
Bank of Wood River, Nebraska, notes, either secured or
unsecured, without recourse, and pay therefor the face
value thereof to such an amount as each may determine
for himself and to carry said note or notes until such time
as the said bank may, at its discretion, desire to repur-
chase the same or to purchase renewal notes, if said notes
should be renewed, * * * and further agree to carry
said notes until maturity or for a period of months.
* % % 1t is further agreed and understood that the sign-
ing of this contract does not in any way obligate or bind
the Farmers State Bank of Wood River to repurchase any
of said notes and the purpose of this agreement is that
each of the parties signing the same will stand an un-
divided one-seventh of any and all loss which may be
sustained by the parties hereto through the purchase of
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said notes. It is agreed that said loss shall be determined
within a period of months from the date hereof, un-
less otherwise mutually agreed upon by the parties here-
to.”

The record supports the inference that the money thus
contributed by all except Lyhane was the proceeds of real
estate loans made on real estate by them severally owned.
The $10,000 contributed by Lyhane was borrowed at the
Packers National Bank of Omaha, Nebraska, on his in-
dividual note. As these sums were each received by the
bank there was withdrawn from the bank’s bills receiv-
able “good notes” of substantially equivalent amount and
placed in an envelope on which the contributor’s name
was inscribed. These notes were each indorsed without
.recourse in lead-pencil in order that upon payment or
renewal the indorsement could be erased so that the fact
of its having been made could be concealed.

Director Oldfather testifies that the notes thus placed
“in separate pouches” were left at the bank for the cash-
ier to look after, to collect the interest and renew, or if
any of them were paid, to substitute equally as good notes
(from the bank note case) as those paid. The evidence
in the record indicates that the interest on all loans made
by the several contributors was paid by the bank out of
its own funds, but that the bank got the benefit of the
interest accruing on the notes placed in the contributors’
envelopes. This is certainly true as to the nonpayment
of interest by the plaintiff.

There seems to have been no interruption of the in-
tended progress of this transaction until on April 10,
1930. On that day plaintiff’s note of $10,000 was in the
possession of the Packers National Bank. In the envelope
with his name inscribed thereon were notes substantially
aggregating the amount of his note. The state examina-
tion of the bank had just been completed the day pre-
vious, and the result thereof was a requirement that
$29,580.28 of the bills receivable be “charged off.” Plain-
tiff was admittedly present for a part of the time while
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this examination was being made. The evidence for the
defendant tends to establish that the matter of providing
for the “charge off”” was submitted to him and he approved
verbally substantially the following plan: That $11,120.-
28 should be debited to undivided profits, and $18,460
should be taken out of the contributors’ envelopes and
returned to the bank. This was embodied in a report
to the state under date of April 10, 1930, over the signa-
tures of all the directors save Lyhane. In this report are
schedules of the notes contributed for the purpose of
making up the $18,460. It discloses that $4,610 was re-
ceived from Maro D. Lyhane in eight notes which are
itemized by date, name of maker, and amount. A ftrue
copy of this report continued to be a part of the records
of the bank, and was made a part of the directors’
minutes. The $18,460 in notes was thereupon received
and regularly entered up in the bills receivable as the
property of the bank. Lyhane now denies all knowledge
of this transaction.

In his petition filed in the present case, plaintiff in
substance alleges that he was on April 10, 1930, the
owner of eight notes of the total value of $4,610, which
he had previously purchased from the defendant bank,
and which he had left with the bank for safe-keeping
and payment; that the defendant bank without his knowl-
edge or consent illegally converted said notes to its own
use by substituting them for worthless notes of the bank
which the bank examiner had directed to be eliminated
from the assets of the bank; that the eight notes in suit
were good and collectible, and augmented the assets of
‘the bank in the sum of $4,610, all of which went into
the possession of the receiver. Plaintiff admits a total
credit of $850, which the bank is entitled to, and prays
judgment for $3,750 and interest as a trust fund with
priority of payment over all other creditors. The de-
fendant’s answer, in addition to a general denial, alleged
that on April 10, 1930, plaintiff, intervener, contributed
said notes to a common pool for the purpose of elim-
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inating certain “bad paper” from the assets of the bank,
and accepted his proportionate share of such “bad paper,”
and that he knew of this procedure and acquiesced there-
in. Certain other allegations were contained in the
answer, to which plaintiff filed a reply. Thereafter, dur-
ing the trial of the action to the court, at the suggestion
of the trial judge, defendant amended his answer by in-
corporating therein allegations of estoppel. The cause
was thereupon, on application of plaintiff, continued for
ten days to allow for filing an amended reply to the
amended answer, with permission to withdraw rest. The
amended reply was thereafter filed, and on the evidence
received upon the issues thus made the trial court en-
tered judgment for defendant, and dismissed plaintiff’s
action. .

Two errors are presented on this appeal. The first for
our consideration is the charge that the trial court erred
in permitting the defendant to amend his answer, after
plaintiff had rested, by incorporating therein the allega~
tions of estoppel.

It will be noted that, the amendment having been made,
the trial court continued the hearing ten days “with per-
mission to withdraw rest.” Conceding that estoppel, to
be available as a defense, must be pleaded (Salladin v.
Mitchell, 42 Neb. 859), still the action of the trial court
in permitting the amendment complained of is not er-
roneous. In Omaha & R. V. R. Co. v. Moschel, 38 Neb.
281, we held:

“The permitting or refusing amendments to pleadings
is a matter within the sound judicial discretion of the
trial court; and unless it is made to clearly appear that
he has abused this discretion, and a party has thereby
been deprived of the opportunity to make his case or
defense, the supreme court will not interfere.

“It is not necessarily a fatal objection to a proposed
amendment that it is in fact an additional defense or an
additional cause of action.” See, also, Dunn v. Bozarth,
59 Neb. 244.
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In order to predicate error in allowing the amendment
of pleadings by the trial court, at any stage of the trial,
it must be shown affirmatively that the trial court abused
its discretion. Blakeslee v. Van der Slice, 94 Neb. 153;
Continental Supply Co. v. Syndicate Trust Co., 52 N. Dak.
209.

Plaintiff’s rights were amply protected, so far as dis-
closed by the record, by the continuance of the hearing
for the period of ten days, “with permission to withdraw
rest.”” The district court therefore must be deemed to
have proceeded within its discretion and without error.

The second contention of plaintiff is, in effect, that the
evidence is insufficient to support the judgment.

Preliminary to a discussion of the evidence, it may be
said that during all of the time occupied by the related
transaction involved in this litigation plaintiff was an
active and qualified director of the Farmers State Bank
of Wood River. On a related subject in Merchants Bank
v. Rudolf, 5 Neb. 527, 540, Lake, C. J., in delivering the
opinion of this court, employed the following language:

“In Morse on Banks and Banking, 90, 91, it is said that
‘The general control and government of all the affairs
and transactions of the bank rest with the board of di-
rectors. For such purposes the board constitutes the
corporation,” and ‘uniform usage imposes upon them the
general superintendence and active management of the
corporate concerns. They are bound to know what is
done, beyond the merest matter of daily routine, and they
are bound to know the system and rules arranged for its
doing.” Again, on page 115: ‘Whatever knowledge a
director has, or ought to have, officially, he has, or will
be conclusively presumed at law to have, as a private
individual. In any transactions with the bank, either
on his own separate account, or where others are so far
jointly interested with him that his knowledge is their
knowledge, he and his joint contractors will be affected
by this knowledge which he has or which he ought, if
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he had duly performed his official duties, to have acquired.’
Lyman v. United States Bank, 12 How. 225.”

The transaction in suit considered as an entirety con-
tains peculiar features. In the fall of 1929 this bank
wanted new cash in the amount of $46,000. Two re-
sources were presumably open to it. It could borrow on
its bills payable, or it could rediscount bills receivable.
Either of these methods if adopted would require appro-
priate entries on its books and the facts would be dis-
closed on its published statements. It does not clearly
appear to what extent the bank had exercised these
powers in November, 1929. But on July 10, 1930, after
the demand for “feeder loans” was largely over, the rec-
ord before us discloses that it had bills payable outstand-
ing in the sum of $8,100; rediscounts with the Federal
Reserve, $18,139; rediscounts with the Grand Island Clear-
ance Association, $25,000, or a total of $51,239. Its total
amount of paid-up capital and surplus was then $66,000.

“The aggregate amount of the rediscounts and bills
payable of any corporation transacting a banking business
in this state shall at no time exceed the amount of its
paid-up capital and surplus. * * * Provided, however
* % % any state bank becoming a member of the Federal
Reserve system, may * * * have the same privileges as
to rediscounts and bills payable with the Federal Reserve
banks and may incur liabilities to such banks to the same
extent as national banks.” Comp. St. 1929, sec. 8136.

So, too, it is to be remembered in this connection that
the total of bills payable and rediscounts appears in the
published statements of banks and thus becomes in part
the basis of its credit with those who deal with it.

The necessary result of the transaction initiated in
November, 1929, is that the bank received $46,000 “new
cash.” This amount was covered by the directors’ indi-
vidual obligations to third persons, on which the bank
paid the interest. The record establishes that the bank
received the interest on the notes kept in the directors’ in-
dividual pouches. It thus profited to the extent of the
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difference between the interest paid and the interest so
received. Identified by its results the transaction was
identical with the rediscount of the $46,000 in notes. At
least the entire deal was solely for the benefit of the bank,
and in the transaction $46,000 of its good notes was
charged with the ultimate extinguishment of the obliga-
tions constituting the source from which $46,000 in cash
was received. The situation suggests the query that, look-
ing through form to substance, should not this transaction
have been reported to the state either as ‘bills payable”
or as “rediscounts,” and the further query, is not plain-
tiff’s claim substantially within the words of inhibition
contained in the statute last referred to?

But, wholly aside from the questions suggested, while
plaintiff orally testified in the presence of the trial court
that he at no time authorized the withdrawal of $4,610
in notes from the envelope inscribed with his name, this
testimony was met with like positive oral evidence that,
though he was not present when the formal action was
taken of accepting these notes and incorporating them in
‘the assets of the bank, plaintiff in substance approved
this plan and fairly authorized the action taken. The
trial court heard this evidence and observed the witnesses
as they testified, and thus possessed advantages which this
reviewing court does not have.

Unquestionably the plaintiff, in general, knew of the
bank examination of April 7 to 9, 1930, and in a general
way knew the results, and necessarily must have known
that steps were required of the board of directors to
remedy the situation. What was actually done was item-
ized, and the notes claimed by plaintiff were scheduled by
date, name of maker, and amount, and formally taken
into the assets of the bank. The action taken was formal-
ly reported to the state. The records retained in the bank
were full, detailed and explicit. Twice thereafter the
“bills receivable” of this bank were checked over by its
directors as a board of auditors with plaintiff present
each time and participating. Twice the statements which
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included the notes now claimed by plaintiff were formally
unanimously approved. Twice it was expressly certified
in reports of the bank to the state that the record of
obligations of the bank, as contained in these reports, was
complete. Twice as a member of the board of directors,
and subsequent to the taking over by the bank of the
‘notes now claimed by plaintiff, plaintiff certified that mno
other outstanding obligations of the bank existed. And
admittedly at both of these times the obligations sched-
uled, of which plaintiff’s certificate formed a part, did not
contain the claim now made by plaintiff. On the basis
of these reports this bank was permitted to continue busi-
ness by the state, and on the basis of the published state-
ments required by law, which we may assume were made,
depositors permitted their deposits to remain in the bank
and also made new deposits.

Under the situation thus presented, this reviewing court,
in a trial de novo, has reached the conclusion that the
judgment of the trial court is in all respects correct, and
the same is

AFFIRMED.

CLARENCE G. BLISS, RECEIVER OF FARMERS STATE BANK OF
POLK, APPELLANT, V. FARMERS GRAIN & STOCK COMPANY:
FRANK A. ADELSON ET AL., APPELLEES,

FiLep May 22, 1934. No. 28910,

1. Corporations: NoTES: CoONSIDERATION. Extension of credit to a
corporation is sufficient consideration for indorsement of cor-
poration’s note by an officer.

2. Set-off implies demands between same persons in same capacity
at the same time. Bank of Crab Orchard v. Myers, 120 Neb.
84.

3. Appeal. “All parties to a cause tried in the district court who
may be affected by the modification or reversal of the judgment
must be made parties in the proceedings to review the said
cause in the supreme court.” Barkley v. Schaaf, 110 Neb. 223.
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APPEAL from the district court for Polk county: LOVEL
S. HASTINGS, JUDGE. Affirmed.

W. T. Thompson and E. R. Mockett, for appellant.
H. G. Wellensiek and Mills & Mills, contra.

F. C. Radke, Barlow Nye and W. A. Crossland, amici
curie.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
PAINE, JJ., and MESSMORE, District Judge.

Day, J.

This is an action to recover a balance due on three
promissory notes which were the obligation of the Farm-
ers Grain & Stock Company, a corporation, and indorsed
by Frank A. Adelson, A. C. Jones, Charles W. Flick, and
Adam Deuker. The plaintiff was the assignee of the notes
after the failure of the bank, and the defense to the notes
was that the defendants were accommodation indorsers,
and, even if they were not, they were entitled to a set-off
in the amount of their deposits in the insolvent state
bank. The trial court found that the individual defend-
ants were ordinary indorsers and liable personally as
such and entered a judgment against the Farmers Grain
& Stock Company but found that Adelson, Jones, and
Deuker were entitled to a set-off in the amount of their
deposits.

The Farmers State Bank of Polk was adjudicated in-
solvent in May, 1929, In October the receiver filed an
action on the notes against the defendants to recover
thereon the balance due, approximately $2,500. Before the
issues were made up, the receiver sold the notes, constitut-
ing the cause of action, to Josephine S. Warren, who
made an application and secured an order from the trial
court to be substituted for the receiver and to prosecute
the action in the name of the receiver. An amended pe-
tition was filed to which the Farmers Grain & Stock Com-
pany made no answer. The defendants Adelson, Jones,
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and Deuker admitted the making and delivery of the notes.
The other indorser, Flick, was deceased. The defendants
alleged as a defense that they were accommodation in-
dorsers and that they signed merely as officers and di-
rectors of the Farmers Grain & Stock Company to au-
thorize the loan by the bank.

The defendants also filed a cross-petition in which they
allege that the Farmers Grain & Stock Company, Flick’'s
estate, and Farmers State Bank of Polk and the depos-
itors’ guaranty fund were insolvent; that the receiver
of the bank had sold all the assets or converted them into
cash and paid a dividend of 25 per cent. on the claims of
the depositors; that there was a small amount of money
in the hands of the receiver, and the liabilities of stock-
holders of the bank were paid, but not more than 40 per
cent. would be paid to depositors on their claims, and that
the depositors’ guaranty fund law had been repealed. The
defendants further alleged that each of them were de-
positors in the bank when it was adjudged insolvent. The
deposits were: Deuker $18.91; Jones $112.49, and Adel-
son $10,370.49, and on which each of the defendants were
allowed 25 per cent. dividend, and that Adelson had been
paid $2,592.62, leaving him a balance due of $7,777.87
from the bank, and that Jones and Deuker had been allowed
but not paid their 25 per cent. dividends. It was further
alleged that Adelson filed a general claim with the receiver
on which he had been allowed a general creditor’s claim
in the sum of $5,152.50. The defendants alleged that they
were entitled to have the balance on their claims as
alleged set off as to any amount found due from the
defendants on the note of the plaintiff and to have said
notes canceled and discharged.

The plaintiff admitted in her answer to defendants’
cross-petition the allowance of the claims of defendants
Jones, Deuker, and Adelson, as depositors; that the de-
fendants had filed claims for the entire amount of their
deposits, and that Adelson had been paid the dividend on
his. As further answer to defendants’ cross-petition,
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plaintiff alleged that the defendants did not at the time
of filing their claims for deposits with the receiver, or
any time thereafter, ask to have their claims set off
against what they owed the bank on the notes, but that
they filed their claims and secured the allowance of the
same for the full amount, and that Adelson received in
dividend $2,592.62 and did not at any time return or offer
to return any part thereof; that neither Jones nor Deuker
had ever renounced his right to or ownership of the
-dividend allowed them, but that each of the defendants
had elected to accept dividends on his claim in full and
in lieu of any right he might have to a set-off,.all of
which was done prior to the purchase of the notes by
Warren; that the defendant Adelson in his petition of
intervention, seeking to have his claim allowed as a bank
deposit, alleged his right to set off the amount due him
on his deposits from the bank against the amount he owed
the bank on the notes in suit, and asked to be subrogated
to the rights of the receiver of the bank against his co-
obligors, but when the case came for trial he withdrew
his claim for set-off. The plaintiff, in answer to defend-
ants’ cross-petition, alleged that by reason of the conduct
of defendants each waived his right of set-off and became
estopped from now claiming any right of set-off.

The plaintiff appealed from the judgment of the trial
court that Adelson, Jones and Deuker did not become
estopped to claim the right of set-off by filing a claim and
receiving dividends as depositors. The defendants Adel-
son, Jones and Deuker have perfected a cross-appeal to
the finding of the trial court that they signed the notes
sued upon as indorsers and that they were liable as such
indorsers. The cross-appellants further assign as error
-the entry by the trial court of a judgment in favor of the
plaintiff against the Farmers Grain & Stock Company.
The Farmers Grain & Stock Company was a defendant
in the lower court, defaulted, and has not appealed to this
court. The questions therefore presented for our de-
termination are: (1) Were the defendants liable as in-
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dorsers upon the notes? and (2) were the defendants
entitled to a set-off, or were they estopped to make such
a claim because they failed to have their right to set-off
adjudicated or determined upon their petitions of in-
tervention for the allowance of depositors’ claims in the
receivership?

Two of the notes involved in this controversy were
executed by the Farmers Grain & Stock Company of Polk,
Nebraska, and the other by Charles W. Flick. On the
back of each of the notes appeared the names of the
appellees. The indebtedness was that of the Farmers
Grain & Stock Company. The appellees were officers and
directors of the Farmers Grain & Stock Company. These
notes were indorsed by the appellees for the purpose of
raising money to carry on the business of the Farmers
Grain & Stock Company. The appellees were interested
in extending the credit of the company. An extension
of the credit was a good consideration for signing the
notes. Extension of credit to a corporation is sufficient
consideration for indorsement of corporation’s note by
an officer. Citizens State Bank v. Arapahoe Flour Mills,
- 126 Neb. 58. The evidence in this case is conclusive that
the appellees were ordinary indorsers and liable upon the
notes. The evidence does not bring the case within the
rule of Luikart v. Meierjurgen, 124 Neb. 816.

The next question to engage our attention in this dis-
cussion is the right of the appellees in this case to a set-
off of the amount of the notes sued upon here against
the amount due them from the bank. Two of the appel-
lees had small deposits, but Frank A. Adelson, in addition
to a deposit which was allowed as a preferred claim in
the sum of $10,370.49, was also allowed a general claim
against the bank in the sum of $5,152.50. The argument
before the court and in the briefs was largely directed
to the proposition that, since the appellees had filed their
claims as depositors against the insolvent state bank, they
were now precluded from urging a set-off for that their
claim had been allowed as a deposit and a dividend paid
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thereon. It was argued that this would be an illegal or
at least an unfair preference between depositors. It is
urged that appellees’ failure to urge their set-off at the
time they filed their claims against the bank amounted
to a selection of remedies, and that they cannot, when suit-
is brought upon the note, thereafter urge a set-off. It
seems s0 unnecessary to enter into a discussion of the in-
tricate complications arising from such a condition, be-
cause at the time of the insolvency of the bank, when
the appellees were obligated by reason of their indorse-
ment on the note in suit, the bank was indebted to one
of the appellees in a sum almost twice the amount of the
note. This indebtedness of the bank to the appellee Adel-
son was allowed as a general claim amounting to $5,152.-
50. No right of depositors or of any third person inter-
venes as to this indebtedness. No dividend has ever been
paid upon this claim, and there is no waiver or estoppel
with reference to it. Since it was for more than the
amount of the note, the judgment of the trial court al-
lowing the appellees a set-off is unimpeachable. It has
recently been held by this court that a set-off implies de-
mands between same persons in same capacity at the
same time. Bank of Crab Orchard v. Myers, 120 Neb. 84.
At the time of the insolvency of the bank, the appellees
owed the bank and the bank owed the appellees. The
plaintiff, who purchased the note after maturity, was in
the position of the bank as to the set-off.

The appellees have filed a cross-appeal in which they
complain that the trial court erred in allowing a set-off
sufficient to cancel the note upon which the appellees were
liable as indorsers and at the same time entered a judg-
ment against the Farmers Grain & Stock Company, a
corporation, the maker of the note. The record reveals
that, at the time of the trial, the Farmers Grain & Stock
Company was in default and made no appearance, and
therefore the judgment against it was a default judg-
ment. It is their contention that, where a note has been
paid by one who is only secondarily liable as an indorser

o
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he will be subrogated to all the rights and remedies which
were available to the holder or owner of the instrument
to obtain payment from parties primarily liable on the
instrument. The Farmers Grain & Stock Company is
not a party to this appeal. “All parties to a cause tried
in the district court who may be affected by the modifica-
tion or reversal of the judgment must be made parties
in the proceedings to review the said cause in the supreme
court.” Barkley v. Schaaf, 110 Neb. 223 ; Reilly v. Merten,
125 Neb. 558. The appellees are therefore not entitled
to a reversal of the judgment against the Farmers Grain
& Stock Company under any circumstances.
AFFIRMED.

JENNIE ZIELINSKI, APPELLANT, V. ROBERT L. DOLAN ET AL.,
APPELLEES.

Fruep May 22, 1934. No. 28935.

1. Negligence. When separate, independent acts of negligence com-
bine to produce a single injury, each defendant involved therein
is responsible for the entire result, even though the negligent
act of any one of the defendants alone might not have caused
the injury.

Appeal: DIRECTION OF VERDICT. A motion to direct a verdict at
the close of plaintiff’s evidence is, in effect, a demurrer to the
evidence, and where the trial court sustains such motion, and
dismisses the action, the appellate court, in reviewing such de-
cision, will assume the existence of every material fact which
the evidence on behalf of the plaintiff tends to establish and,
in addition, give the plaintiff the benefit of the logieal infer-
ences therefrom.

34

APPEAL from the district court for Douglas county:
JOHN W. YEAGER, JUDGE. Affirmed in part, and reversed
n part.

A. Zaleski and O’Sullivan & Southard, for appellant.
M. L. Donovan, Crofoot, Fraser, Connolly & Stryker,
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Fradenburg, Stalmaster & Beber, O. T. Doerr, P. M.
Klutznick, E. J. Shoemaker, W. W. Wenstrand and Ken-
nedy, Holland & DeLacy, contra.

Heard before Goss, C. J., ROSE, Goop, DAY and PAINE,
JJ.

PAINE, J.

This is an action for damages for personal injuries sus-
tained by the plaintiff, Jennie Zielinski, at about 8:30
a. m., Sunday, November 22, 1931, when she was struck
by an automobile driven by the defendant Raymond
Haney, when she was about to alight from a street car
at Thirteenth street and Deer Park boulevard in the city
of Omaha.

The plaintiff, in' her second amended petition, charges
that the defendant Raymond Haney was a minor, 15 years
of age, at the time of the accident; that Robert L. Dolan
was the owner of the Chevrolet roadster involved, and
was employed by the Omaha Ice & Cold Storage Company
as manager of its South Omaha sales plant, and was
directed by said company to deposit money, received from
"the sale of its ice, in the Packers National Bank, on Sat-
urday evenings and Sundays and holidays, by means of
a key which opened an outside deposit box in said bank
for such deposits when the bank was not open. That
on the day of the accident Mr. Dolan forgot to bring this
key to the ice office, and sent the boy, Raymond Haney,
to his home in his car to get said key.

That the defendant Kritenbrink Brick Company had
been using a number of trucks, hauling loose dirt on the
street at the place where the accident occurred, for sev-
eral months immediately prior thereto, including the pre-
ceding day. That through its employees it negligently
and carelessly allowed this loose dirt to be spilled over
the street, to a depth in places of three inches thick,
thereby violating section 3 of ordinance No. 5515 of the
city of Omaha, which was then in full force and effect,
and provided: “It shall be the duty of any person, com-
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pany or corporation engaged in hauling earth over, along
or across any part of any paved street or alley in the
city of Omaha in pursuance of a permit as heretofore
outlined, to use wagons for hauling such earth of such
construction as the street commissioner may approve, and
to so load such wagons in such manner and to so clean
them after unloading, as to prevent the spilling or wasting
of earth therefrom in passing over the streets and alleys,
and it shall be the duty of such person, company or cor-
poration holding such permit, during the progress of such
work, to keep the paved streets and alleys over which dirt
shall be hauled by them, free from any dirt that may
accidentally, or otherwise, be spilled upon pavements,
gutters or sidewalks, and properly clean the same when
required by the street commissioner.” It was further al-
leged that it rained and sleeted Saturday night, and up
to about 9 o’clock Sunday morning, causing that part of
Thirteenth street to become wet, slippery, muddy, sleek,
and dangerous to travel, and that the Kritenbrink Brick
Company, defendant, by the exercise of ordinary care,
should have known and foreseen that spilling of this
loose dirt, and failure to remove the same, constituted
such a danger under such conditions of wet weather.
That the plaintiff was a fare-paying passenger upon a
one-man street car, in which the vestibule at the front
was not partitioned off by any inclosure separating it
from the rest of the car. That the plaintiff signaled the
car to stop at Thirteenth street and Deer Park boulevard,
to enable her to transfer to a Tenth street car. That she
proceeded to the front end of the car, stepped down into
the vestibule, and the motorman opened the exit door.
That she stood just ready to alight when the approaching
automobile driven by Raymond Haney crashed into the
street car door, tore part of the door off, and the step
along with it, and caught the plaintiff’s right foot and
leg between the door and the step, and sheared it off just
below the knee to such an extent that it had to be ampu-
tated. That this automobile careened and skidded in the
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slime and mud from one side of the street to the other,
and was going at an excess of 30 miles an hour, and
failed to stop, as required by law, when street cars were
letting off passengers where there was no safety zone,
" and, as a result of various acts of negligence, the plaintiff
suffered the loss of her right leg, a severe nervous shock,
excruciating pain, sustained bruises over her body, and
has had to endure several operations upon the leg. That
at the time she was 22 years of age; had a life expectancy
of 40 years; had been employed by Loose-Wiles Biscuit
Company, earning $12 to $18 a week. That she had been
permanently injured and crippled, and sustained damages
in the sum of $50,000.

That the Kritenbrink Brick Company, hereafter called
the Brick Company, filed its answer, alleging that the -
accident was caused by the negligence and carelessness
of Raymond Haney, and denies that it is responsible in
any way for said accident. Answers were also filed by
several of the defendants.

At the close of the plaintiff’s evidence, each of the de-
fendants moved the court to dismiss the cause of action
for want of sufficient evidence, and the court sustained
the separate motions of the Omaha & Council Bluffs Street
Railway Company, a corporation, hereafter called the
Street Railway Company, the Brick Company, a corpora-
tion, the Omaha Ice & Cold Storage Company, hereafter
called the Storage Company, and overruled such motions
as to Robert L. Dolan and Raymond Haney. On February
18, 1933, the jury returned a verdict into court in the
sum of $5,000, and against Robert L. Dolan and Raymond
Haney, and judgment was entered in favor of the plain-
tiff against the two defendants named. Thereupon, a mo-
tion for a new trial was filed by Robert L. Dolan. The
plaintiff also filed separate motions for new trial against
the Street Railway Company, the Brick Company, the
Storage Company, and Robert L. Dolan and Raymond
Haney. The only defendants appearing by attorneys, and
filing briefs in this court, were the Street Railway Com-
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pany, the Storage Company, and the Brick Company.

We will now examine the evidence relating to negli-
gence charged against the Brick Company. John Leeder,
a florist, who owned and operated a flower house at the
northwest corner of the intersection, where the accident
occurred, testified that there is an incline both ways; that
Thirteenth street is paved with brick, and that the Brick
Company had an electric shovel in operation at Thirteenth
and A streets, about a block south of the boulevard; that
this electric shovel had been located at that place for
about a month, excavating and hauling clay in trucks
along the east side of Thirteenth street; that the clay was
piled on these large trucks to a depth of about two feet
above the sides of the trucks; that they had hauled clay
until about 5 o’clock on Saturday afternoon before the
accident; that he saw this clay dropping off of the trucks
in front of his place of business and along the street;
that at one place near this intersection there was a good
wheelbarrowful that had dropped off from a truck; that
it was yellow clay; that by Sunday morning it was all
wet. That he was just coming out of the door of his
house, heard a crash, and woman scream, and ran over
there. That her leg was badly cut, and the car door was
gone. That it was drizzling at the time, and the pave-
ment was wet and very slippery, and he could see where
the automobile had tried to stop behind the street car and
skidded to the east side of Thirteenth street and then back
to the side of the street car, and that the skid marks were
easily seen, and immediately after the accident he called
Dean Noyes, city commissioner in charge of streets, and
told him there was an awful accident, and asked him to
have the street flushed, as the street was in terrible con-
dition. He testified that the Brick Company was the only
one who hauled this loose clay over Thirteenth street.
Bert Munchoff, a married man, lived just opposite the
clay bank that the Brick Company was grading down.
He testified that on Saturday night, in going home in the
mist or rain, he almost fell down in the slush and mud
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on the street near this point. He said the trucks of this
defendant were hauling during all the week prior to the
accident, and that they moved from 3145 to 4 yards of
clay to a load, and heaped the trucks high in the center,
and more or less dirt fell off of the trucks. He testified
that the clay bank opposite his house, which was being
graded down, was about 20 feet high. Others testified
to the same condition as to the clay being scattered over
the street at this place, and the rain which turned it to
slime and sleek mud. Others testified that they drove
their cars over this spot this Sunday morning, and the
cars would skid and slip, even when going slowly, with
the most careful driving.

Raymond Haney testified that he was 15 years old at
the time of the accident, and did not have a driver’s
license.

After the plaintiff had rested, the court stated that the
plaintiff had not produced evidence to show what caused
Haney to lose control of his car, and the plaintiff asked
leave of court to withdraw her rest as to the defendant
Brick Company, and to call Raymond Haney to the wit-
ness-stand to testify to the condition of the street over
which he traveled just before the accident. This the
court refused to do. An affidavit of Raymond Haney, in
support of a motion for new trial, was introduced and
made a part of the record, and is found in the bill of
exceptions. He stated that, as he came over the top of
the hill, at about 25 miles an hour, he noticed the street
car was approximately half way down the hill, and he
came to a thin layer of mud. When nearing the inter-
section at the bottom of the hill, the street car seemed
as if it were going fo continue across, but the motorman
suddenly applied the brakes and stopped the car. He ap-
plied his brakes and turned the wheels, but the automo-
bile continued to skid towards the curb, and hit the curb,
jerked the wheel out of his hands, and skidded back
towards the street car. He tried to turn the wheel, to
avoid colliding with the street car, but the automobile
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continued to skid into and hit the street car. The thin
layer of mud was practically continuous on the east side
of Thirteenth street. The speed of - his car was approx-
imately 20 miles an hour at the time he collided with the
street car. The windshield wiper was working all right,
and there was mist at the time.

C. E. Wright, sales supervisor of the Hoover Company,
Mrs. Charlotte LaTowsky, and John M. Roubal, auditor
of the Woodmen of the World, who live in the immediate
vicinity, had great difficulty in driving their automobiles,
near the time and place of the accident, over the muddy,
slippery, and greasy road, caused by this clay spilling off
from the trucks of the Brick Company.

It was not necessary that the plaintiff prove that the
negligence of the Brick Company was the sole proximate
cause of plaintiff’s injury. We hold that, if separate,
independent acts of negligence combine to produce a single
injury, each is responsible for the entire result, even
though the negligent act of any one of the defendants
alone might not have caused the injury. O’Neill v. Ro-
vatsos, 114 Neb. 142; Schweppe v. Uhl, 97 Neb. 328;
Robertson v. Chicago, B. & Q. R. Co., 108 Neb. 569;
Olson v. Hansen, 122 Neb. 492; Koehn v. City of Has-
tings, 114 Neb. 106.

The trial court sustained the motion of the Brick Com-
pany for an instructed verdict at the close of the plain-
tiff’s testimony. This ruling has given this court con-
siderable difficulty. We believe that sufficient facts were
alleged against the Brick Company in the second amended
petition to withstand a demurrer. After the plaintiff’s
evidence is taken, then a motion to dismiss a defendant
is, in effect, a demurrer to the evidence. Therefore, the
court must consider all the facts testified to by plaintiff’s
witnesses as established, together with all inferences
which can logically be drawn therefrom. Harris v. Lin-
coln Traction Co., 78 Neb. 681; Kimble v. Roeder, 115
Neb. 589. We have even said it was error if there is
competent evidence from which the alleged facts may
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reasonably be inferred. Interstate Airlines v. Arnold, 124
Neb. 546; Thamann v. Merritt, 107 Neb. 602,

The judgment of the trial court dismissing the cause
as to the Omaha & Council Bluffs Street Railway Com-
pany, and also as to the Omaha Ice & Cold Storage Com-
pany, is affirmed. We find that the entry of the judgment
of dismissal of the Kritenbrink Brick Company was an
error, which dismissal is hereby set aside, and said cause
is reversed and remanded for a new trial as against the
defendant Kritenbrink Brick Company.

AFFIRMED IN PART, AND REVERSED IN PART.

CITY OF SCOTTSBLUFF, APPELLEE, V. WESTERN PUBLIC
SERVICE COMPANY, APPELLANT.

FiLep May 22, 1934. No. 28973.

1. Municipal Corporations, Where a contract is ambiguous, and a
practical construction is placed thereon by which a city council
pays a certain sum monthly to a utility company, a new city
administration cannot months later recover such payments.

EsToPPEL. Such payments so made do mnot, however,

estop the present city council from refusing longer to make said

payments.

APPEAL from the district court for Scotts Bluff county:
EPWARD F. CARTER, JUDGE. Affirmed.

Clarence A. Davis, Morrow & Morrow and Mothersead
& York, for appellant.

Floyd E. Wright and William H. Wright, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and TEWELL, District Judge.

PAINE, J.

This is an action at law, brought by the city of Scottsbluff
to recover $1,841.94 with interest, being money paid at the
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rate of $100 a month for 18 months and 13 days, beginning
April 1, 1930, for a claim filed each month with the city
for “operating city water pumps per month.” The Wes-
tern Public Service Company, defendant, counterclaimed
and asked for a judgment for $100 a month for such ser-
vice, beginning October 1, 1931, and ending March 1, 1933.
Jury was waived, and after trial a judgment was entered,
dismissing the petition of the city and dismissing counter-
claim of the company.

On February 14, 1930, the city council of the city of
Scottsbluff (hereinafter called the ecity) by ordinance
granted a franchise to the Western Public Service Com-
pany (hereinafter called the company) for a period of
25 years to operate and maintain its electric light sys-
tem. Section 5 of the franchise provided that the com-
pany would furnish, and the city agreed to purchase,
receive, and pay for, its requirements for street lighting,
water pumping, and sewer pumping services, on a certain
basis therein set out. It was also provided in said ordi-
nance that the company would install such pumping
equipment as may be requested by the city in writing,
and that the city would pay the company an annual fixed
charge of 6 per cent. on the investment made by the com-
pany to cover interest, and pay 9 per cent. to cover
taxes, maintenance, and replacement of the equipment,
and the original amount of the pumping equipment so
installed cost $5,000. Prior to the passage of the ordi-
nance granting the franchise, the question was submitted
to the electors of the city at a special election called for
that purpose, and was duly authorized.

The franchise went into effect March 18, 1930, and, in
pursuance of an oral agreement between the city council
and the division superintendent of the company, it was
agreed that the city would pay $100 a month to the com-
pany for operating the pumps, which charge was in addi-
tion to, and had nothing to do with, the cost of the
electric current required to run the pumps as shown by
the meters, but the $100 a month item covered the upkeep



162 NEBRASKA REPORTS [VoL. 127
City of Scottsbluff v. Western Public Service Co.

of the pumps, the oil, fixing them up, keeping them in good
Tepair, and running in a satisfactory manner. On April 1,
1930, the company billed the city for $41.94, covering
the first period of 13 days under the new franchise, and
thereafter each month made a charge of $100 for 18
months, and the said charge was duly audited by the
finance committee, allowed by the city council, and war-
rants were drawn in payment thereof.

A change in the city administration then took place, and
the council promptly stopped paying this item of $100 a
month, claiming there was no authority to pay the same
under the franchise. However, the company continued to
bill the city for this amount each month, the said item
©of $100 being the part of a much larger bill covering cost
of electricity and other items provided by the franchise,
and the city rejected this item from the bill before paying
the same. _

On September 5, 1932, the city filed a petition in the
district court and sought to secure a judgment against the
company for the $1,841.94 already paid, with interest at
7 per cent. On April 24, 1933, the company filed its an-
swer, admitting that the city had made a written demand
upon the company for a refund, which it had refused to
honor, and denied any liability thereunder, and, in addi-
tion, set up a counterclaim for 18 months’ additional ser-
vice in operating said pumps at the rate of $100 a month,
and asked judgment for $1,800.

The first question presented is whether section 5 of the
franchise provides for such disputed payment of $100 a
month for the operation of the pumps. The city claims
that there is no such provision in the franchise, and, fur-
ther, that the amounts already paid on such claim were
paid out without authority, and should be refunded. The
company, on the other hand, maintains that all the com-
pany was required to do was to set up the pumps and fur-
nish the electric energy to operate all of such pumps, and
that, if the city was required to pay the expense of the
electric energy for running the pumps, it would also be
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required to pay an additional amount for the upkeep, for
oiling the pumps, and fixing them up, and keeping them
each going properly, and claims that it is evident that
there is nothing in the franchise that requires the com-
pany to furnish a man to do such labor on the pumps.

The company contends that in 1910 Scottsbluff had a
population of 3,500, and at the time the franchise was
entered into it had a population of 8,500, and if such rapid
growth continued there would during the life of the con-
tract, of 25 years, be a necessity of installing a dozen or
two dozen additional pumps, and that nothing in the
franchise requires this manual labor in and about each
pump to be done and performed by the company.

In the counterclaim the company alleges that there was
an oral contract for this $100 a month, which was a con-
tract the city was duly authorized to enter into, but also
in the counterclaim it sets up that the charge of $100 a
month was a fair and reasonable charge for the services
performed, which services the city accepted, allowed, and
paid for, thus basing their claim, not alone on contract,
but on quantum meruit. The franchise provides that all
of these pumps shall be purchased and installed by the
company, and it is claimed by the city that each ardl
all of these pumps were duly installed upon land belong-.
ing to the company, and that the city would have no right-
to send one of its employees upon the land of the .company-
to work in and about and around these pumps.

It is claimed on the part of the company that the city;,
in operating its waterworks and sewer system, is doing-
this the same as any other individual, and not in its
governmental capacity as a city, and that for such business
so conducted the law does not require the contract to be;
submitted to a vote of the people.

It is difficult, in a careful reading of the franchise, to:
find any specific clause which provides, even indirectly,.
that the city must furnish a man to handle these pumps;.
but it does provide that they shall be installed by the-
company, and the company shall furnish the electric energy-
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to run them, which would, in a way, negative the idea
that the city had any duty to perform in the operating
of the pumps.

The members of the city counecil, in office at the time
this franchise went into effect, decided to pay this fee of
$100 a month.

“A practical construction placed upon an ambiguous con-
tract by the parties will generally be adopted by the courts.”
Hale v. Sheehan, 52 Neb. 184; Wilhoit v. Stevenson, 96
Neb. 751. See, also, Sibert v. Hostick, 91 Neb. 255; Jobst
v. Hayden Bros., 84 Neb. 735.

It has been held that such a construction by the par-
ties will be enforced, even though it be a peculiar con-
struction. Woodard v. Baird, 43 Neb. 310. It was said
in 4 Neb. Law Bulletin, 149: “Such applications of the
rule may be justified perhaps upon the theory that the
conduct of the parties amounts to an implied agreement
modifying the contract.”

“Where the proper construction of a contract is not free
from doubt, recourse may be had to the preliminary nego-
tiations between the parties for the purpose of determining
the correct construction to be given it.” Mather v. London
Guarantee & Accident Co., 125 Minn. 186.

“To reconcile seeming inconsistencies in provisions of a
written contract, when segregated from the context, the
instrument should be considered in all of its parts, and
mutual interpretation of the parties as indicated by what
they did under it, as well as fair dealing and intention,
if discernible from the writings as a whole, may be also
considered.” Petersen v. City of Omaha, 120 Neb. 219.

The action of the city in paying the $100 a month is
binding upon the city in the case at bar, for it was on a
claim regularly presented, duly audited by the finance com-
mittee, and warrants ordered drawn by the council, and
this court can find nothing illegal in such voluntary pay-
ments, and having been made, such payments cannot be
recovered by the city.

These payments of $100 a month, which we have been
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discussing, covered payments already made, many months
before, and it might well be said that the water has gone
over the dam, and this city council is estopped from re-
covering payments thus willingly made by a former city
council.

However, this court finds no precedents for holding that,
because a former city council saw fit to make these pay-
ments, the city is therefore bound to continue to make
them until the termination of the 25-year franchise, for
we cannot find that such payments are definitely specified
therein. Having carefully examined the entire record and
briefs, we find no reversible error therein, and the judgment
of the district court is, therefore,

AFFIRMED.

POWERINE COMPANY, APPELLANT, V. GRIMM STAMP &
BADGE COMPANY, APPELLEE.

FiLep MAy 22, 1934. No. 28861.

—
.

Evidence examined and held sufficient to sustain the verdict.

2. Evidence: AUTHORITY OF AGENT. Proof concerning an agent’s
authority may be made by any one who knows the facts. Oral
directions by his employer or superior to an agent are not
hearsay, but substantive evidence to prove the authority or
lack of authority of an agent.

SELF-SERVING DECLARATION. A self-serving declaration
is one made by a party in his own interest at some time and
place out of court, and does not include testimony which he
gives as witness at the trial.

4. Trial. Objection made to a question is properly overruled unless

the objection is good as against the entire question.

APPEAL from the district court for Lancaster county:
LINCOLN FROST, JUDGE. Affirmed.

Perry, Van Pelt & Marti, for appellant.
Mockett & Finkelstein, contra,



166 X NEBRASKA REPORTS [VoL. 127

Powerine Co. v. Grimm Stamp & Badge Co.

Heard before RoSE and PAINE, JJ., and LIGHTNER,
REDICK and THOMSEN, District Judges.

LIGHTNER, District Judge. .

Suit for damages on account of breach of warranty.
Judgment for defendant, and plaintiff appeals.

The principal assignments of errors and the only ones
discussed in the brief are, first, that the verdict is against
the clear weight of the evidence, and, second, that hearsay
testimony and self-serving declarations prejudical to the
plaintiff were admitted. No complaint is made about the
instruetions.

Plaintiff’s petition sets forth the corporate existence of
the parties; recites that on February 28, 1931, plaintiff
was solicited by defendant for an order for signs to be
used out-of-doors in advertising the products of plaintiff
in its trading territory, which covers several states; that
at that time the defendant represented to plaintiff that
the signs were in all respects suitable for outdoor adver-
tising purposes and would not fade, deteriorate or become
unsightly when exposed to weather; that plaintiff believed
the representations and relied thereon in entering into a
contract on February 28, 1931, with the defendant for the
purchase of a quantity of signs; that defendant delivered
to plaintiff in Denver, Colorado, 1,776 signs; that plaintiff
paid the contract price of $2.24 per sign for the signs,
paid freight on the signs in the sum of $390.72, and that
plaintiff had the signs erected in widely scattered places
throughout its trading territory as was contemplated by
the parties at the time the signs were contracted for, and
that the erecting of said signs cost the plaintiff the sum
of $2.50 per sign, or a total of $4,440; that after the
erection of the signs plaintiff learned that the represen-
tations of the defendant concerning the signs were false
and fraudulent; that the signs were not suitable for out-
door advertising purposes and that the signs quickly faded,
deteriorated and became unsightly and uninviting in appear-
ance; that, by reason thereof, the contract was breached
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by the defendant and the value of the signs has been lost
to plaintiff, and plaintiff has been damaged in the sum of
$10,000, for which amount the plaintiff prayed judgment.

Defendant’s answer denied the allegations of plaintiff’s
petition; admitted the corporate existence of plaintiff and
defendant; and alleged that on April 15, 1931, plaintiff
and defendant entered into a written contract wherein
defendant agreed to manufacture and sell to plaintiff and
plaintiff agreed to buy a certain quantity of signs; that
2,076 signs were manufactured by defendant and de-
livered to and received by plaintiff; 300 of the signs were
sent to Los Angeles, California, and 1,776 to Denver, Col-
orado, at plaintiff’s request; that the signs were manu-
factured in accordance with the written agreement, and
that defendant has complied with all the conditions im-
posed upon it by the written contract, and that plaintiff
.has retained the signs and obtained all the benefits there-
from. A copy of the written agreement is attached to
the answer.

For reply plaintiff denied the allegations contained in
defendant’s answer; and alleged that the contract attached
to defendant’s answer did not purport to and did not
embody all the terms of the contract between plaintiff and
defendant; that the same constituted only a confirmation
of the order for signs given defendant’s salesman on
February 28, 1931; that no sample was submitted to
plaintiff, but only a mere design showing the lettering;
that plaintiff never had an opportunity to learn that de-
fective material was used and no opportunity to learn
that the signs were of an inferior quality, but that the
said defects were hidden and concealed and plaintiff did
not learn the true facts in regard thereto until after the
signs had been erected and exposed to weather conditions.
Ratification of the representations of defendant’s agent
and estoppel to deny his authority were also pleaded.

Appellant’s first proposition relied upon for reversal is
that the verdict is against the clear weight of the evidence.
We have carefully read the entire record and find that
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there was sufficient evidence from which the jury could
have found that no warranty was made, that if a warranty
was made plaintiff suffered no damages by reason of the
alleged breach thereof; that if a warranty was made and
the signs did not comply with it their condition was due
to the varnishing by Mr. Newhouse, who erected them for
plaintiff, rather than to faulty construction by defendant.

Taking these up in reverse order, we find that there
was evidence in the record to the effect that Mr. New-
house, who was putting the signs up for plaintiff, var-
nished them without knowledge or consent of defendant,
and that if improper varnish was used, varnish that did
not have an “affinity” for the paint underneath, it would
cause the signs to deteriorate.

As to damages sustained the evidence also was conflicting.
The one or two signs introduced in evidence presented a
very poor appearance, but there was no uncontroverted
proof that all were in the same condition. Furthermore,’
the witnesses differed as to the value for advertising
purposes of a sign that is bright and new looking and
one that has grown dull from exposure to the weather
or other causes. It is, it seems to us, a question of a
speculative nature, one depending on the psychology of
the various people who travel along the road. Mr. Grimm,
president of the defendant company, testified that he had
been dealing in and manufacturing advertising signs for
fifteen years, and that a sign that is not shiny and bright
has no less advertising value than a sign that is shiny
and bright; that a bright, shiny sign creates a glare and
detracts from the legibility of the sign. If you look
down the street and the sun is shining on a highly var-
nished sign, it is more difficult to read than a sign with a
semigloss, which is the sign advertising people are buying
today ; the tendency among people using advertising signs
is toward semigloss signs or with shell or semidull finish,
as it stands out better for that reason; he arrives at this
conclusion from inquiries they get from all over the
country from sign-buyers. It seems to us that the ques-



VoL. 127] JANUARY TERM, 1934 169

Powerine Co. v. Grimm Stamp & Badge Co.

tion of damages was one that the jury had the right to
settle either way under the evidence in this case.

In regard to the warranty, the evidence quoted in dis-
cussing plaintiff’s next proposition shows that there was
evidence to support defendant’s claim that no warranty
.was made, thus making it a question for the jury. Further-
more, defendant’s agent who sold the signs to plaintiff
had ceased working for defendant and himself had a suit
pending against defendant and was unfriendly to defendant.
While he testified that he represented that the signs would
stand up from one and one-half to two years in good shape,
opposed to this was evidence to the effect that he had
no authority to make any such representation, the written
order did not make any such warranty, and there was
evidence to the effect that, when he complained to Mr.
Grimm about the signs in St. Louis after they had been
erected, he did not speak of any such warranty or repre-
sentation, although he naturally would have done so if
it had been made, which facts, in view of the unfriendly
attitude of such agent, might have justified the jury in
believing that the evidence of a representation or warranty,
although it could not be directly controverted by the
defendant, was a fabrication. It seems to us that there
is ample evidence to sustain the finding of the jury on
the several different theories above referred to and that
this contention of the plaintiff must therefore be over-
ruled.

The second proposition relied upon for a reversal is
that the court erred in receiving in evidence, over the
objections stated, the following questions and answers,
namely (the witness was Mr. Grimm, the president of
defendant corporation, and the person referred to was
Mr. Rittinger, the agent of defendant who made the sale
to plaintiff) :

“Q. Did you at any time tell him or any of your com-
pany authorize him to guarantee the length of time that
a varnish or paint on a sign will stand up and be
bright? Judge Perry: The plaintiff objects to the ques-
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tion and any answer thereto on the ground it calls for
hearsay, is self-serving, and irrelevant and immaterial
under the issues in this case. The Court: Overruled. A.
No, sir. Q. Did you know or did the Grimm Stamp &
Badge Company know at any time until you heard it
this morning that there was any guaranty at all on the
length of time that these signs you manufactured for
the Powerine Company under the order, exhibit No. 38,
would be shiny and bright and clear for any length of time?
Judge Perry: The plaintiff objects to that question and to
any answer thereto on the ground that it calls for hearsay,
and is self-serving, and irrelevant and immaterial under
the issues in this case, and that it is leading and sug-
gestive. The Court: Overruled. Exception. Q. You may
answer. A. No.”

There are several theories upon which the testimony
was admissible. The testimony is not hearsay in so far
as it pertains to what Mr. Grimm himself told or author-
ized Mr. Rittinger. The fact sought to be proved by the
question was the authority of the agent. This can be
proved by the written contract of agency, if there was one,
or by the oral contract, or by any oral statement or
directions to the agent. In 2 Jones, Commentaries on
Evidence, 649, sec. 300, it is said: “It is hardly necessary
to cite authorities to the obvious proposition that when
proof is to be made of a parol contract, or when for other
reasons the statements of a person are relevant, such
statements may be proved by third persons who were.
present as well as by the one who used the language. In
such case the statements are not hearsay, but substantive
evidence.” In 2 C.J. 933, it is said: “Testimony as to the
fact of the agency, either for the purpose of proving or
disproving it or showing the limitations upon the agent’s
authority, may be given by the principal, or the alleged
agent, or by any other person having knowledge of the
relation, such as by another agent who has such knowledge.”
In the same volume in the notes on pages 932, 933, are
the following statements of the law:
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“Where the question of the authority of an agent to
make a contract is in issue, all evidence which tends in
any way to show such authority or the limitation upon
such authority is admissible. Keane v. Pittsburgh Lead
Mining Co., 17 Idaho, 179. * * *

“Where the fact of agency or the authority of an agent
is in dispute, and is not evidenced by a written instru-
ment but rests in parol, any evidence tending to prove
the agency is admissible. Robinson & Co. v. Greene, 148
Ala. 434.

“In view of the negotiable instruments act, providing
that the signature of a party may be made by a duly
authorized agent, without any particular form of appoint-
ment, and his authority may be established as in other
cases of agency, an agency with authority to indorse notes
may be proved as agency is proved in other cases, and by
written authority. Scotland County Nat. Bank v. Hohn,
146 Mo. App. 699.”

These authorities would justify direct testimony from
Mr. Grimm as to what he told or authorized the agent to
do, or his knowledge of the alleged warranty.

We doubt if the answers called for by the questions are
hearsay. It seems to us that it might be well within the
knowledge of the president of the defendant corporation
to know if any one had authorized the agent to make the
guarantee in question. It might be that the president
was the only officer who had any authority whatever to
hire agents and give them authority. He might be able to
answer as to the knowledge of his company. Cross-exami-
nation as to foundation might have revealed lack of the
requisite knowledge, but plaintiff made no request to cross-
examine as to foundation. The only vice of the question
in our judgment is that it probably calls for a conclusion
of the witness, but this objection was not made. It is
not self-serving in a legal sense, because it does not call
for a statement made by some one out of court. The
following is quoted from 6 Words and Phrases, Third
Series, p. 1012: “A ‘self-serving declaration’ * * * ig one
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made by a party in his own interest at some time and
place out of court, and does not include testimony which he
gives as witness at the trial. Brosnan v. Boggs, 101 Or.
472.” It also seems to us that the objection was not good
as to the whole question, and was properly overruled on
that ground alone. “The rule is elementary and based
upon sound reason, that objection made to a question is
properly overruled, unless the objection is good as against
the entire question. ‘Where a part of testimony, objected
to as a whole, is admissible, it is not error to overrule the
objection.” Schulze v. Jalonick, 44 S. W. 580 (18 Tex. Civ.
App. 296).” Western Union Telegraph Co. v. Church, 3
Neb. (Unof.) 22. See, also, Union P. R. Co. v. Stanwood,
71 Neb. 150; Neldeberg v. City of Omaha, 124 Neb. 511.
Our conclusion is that the evidence is sufficient to sus-
tain the verdict, and that there was no prejudicial error
in overruling the objections to the questions referred to.
The judgment of the district court is therefore
AFFIRMED.

GRAHAM ICE CREAM COMPANY, APPELLANT, V. GEORGE
PETROS ET AL., APPELLEES.

FiLep Mavy 22, 1934. No. 28652.

1. Estoppel. Estoppel means the preclusion of a person from as-
serting a fact, by previous conduct inconsistent therewith, on
his own part or the part of those under whom he claims, or by
an adjudication upon his rights which he cannot be allowed
to call in question, and where the evidence fails to disclose
that the person sought to be estopped conducted himself with
the intention of influencing the conduct of another, or with
reason to believe his conduct would be to influence the other’s
conduct, inconsistently with the evidence he proposes to give,
then he has failed to establish estoppel.

2. Property: INDICIA oF OWNERSHIP. “Indicia of ownership” is
synonymous with circumstantial evidence, denotes facts which
give rise to inferences, rather than the inferences themselves;
however numerous indicia may be, they only show that a thing
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may be, not that it has been.

3. Principal and Agent: POWER oF ATTORNEY: CONSTRUCTION. A
power of attorney must be construed in accordance with the
rules for the interpretation of written contracts generally.

4, : : . Where the intention of the parties
appeals from the language employed in the power of attorney,
that intention should prevail and a strained interpretation
should never be given to defeat it. The objects of the parties
must always be kept in view, and where the language will per-
mit, that conclusion must be carried out that will support
instead of defeat the purpose of the instrument.

5. Appeal. When an action in equity is appealed, it is the duty
of this court to try the issues de movo and to reach an inde-
pendent conclusion without reference to the findings of -the
district court. Comp. St. 1929, sec. 20-1925. But when the
evidence on material issues so conflicts that it cannot be recon-
ciled, “this court will consider the fact that the trial court
observed the witnesses and their manner of testifying, and
must have accepted one version of the facts rather than the
opposite.” Shafer v. Beatrice State Bank, 99 Neb. 317. See
Greusel v. Payne, 107 Neb. 84; Jones v. Dooley, 107 Neb. 162.

APPEAL from the district court for Douglas county:
FrANCIS M. DINEEN, JUDGE. Affirmed.

Hotz & Hotz, for appellant.
Ziegler & Dunn, contra.

Heard before Goobp and EBERLY, JJ., and MESSMORE,
RAPER and YEAGER, District Judges.

MESSMORE, District Judge.

This is an appeal from the district court for Douglas
county wherein that court found for the defendants below,
appellees herein.

The petition of plaintiff, appellarit herein, alleges that
on November 30, 1927, the district court for Douglas
county entered a judgment in favor of plaintiff against
George Petros, one of the appellees herein, which judgment,
with interest, on October 6, 1931, the date of filing said
petition in said court, amounted to $4,221.18; alleges that
an execution had been issued repeatedly on said judgment
and returned unsatisfied, and that the said George Petros
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claims to have no property of any nature or kind upon
which levy may be made for the satisfaction of said judg-
ment; alleges that plaintiff has exhausted all its legal
remedies and there exists no speedy and adequate remedy
at law open to it for the satisfaction of said judgment;
alleges that appellee, George Petros, in order to hinder
and delay the collection of said judgment against him,
formed a corporation known as the “Ambassador Café”
under the laws of Nebraska in July, 1931, and that defend-
ants placed all the capital stock of said corporation in the
name of Andrew Petros, so that on the face of the records
of said corporation the said Andrew Petros appears to
own said café and the said George Petros appears merely
as an employee therein at a salary of $50 a week; that
the said George Petros devotes his sole and exclusive time
to the management and operation of said café, signs all
the checks as president and upon whose signature alone
the bank transacts business with said corporation, receives
and receipts for all property of the corporation, hires and
discharges all help, and otherwise runs and operates said
business as his own, because in truth and in fact it is
his own, and the name of Andrew Petros is supplied by
the said George Petros merely as a hindrance set up by
the said George Petros to prevent plaintiff from collecting
its judgment against the stock of said café, all of which
is owned by the said George Petros, and the said Andrew
Petros has unlawfully and illegally permitted his name to
be used for the purpose of aiding and abetting the said
George Petros in fraudulently preventing the collection of
said judgment; further alleges that, while certain pay-
ments might have been made by said café to the said
Andrew Petros, these were repayments for money loaned
to George Petros and not to said café, and that all of such
moneys have been paid out of the assets of said café under
the direction and supervision of the said George Petros,
with the result that the said Andrew Petros has no right,
title or interest in said business nor in the capital stock
thereof.
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Plaintiff prays that the court enter a decree vacating and’
setting aside the stock of said Ambassador Café in the
name of Andrew Petros and transferring same to George
Petros, and that the latter be decreed to be the rightful
owner thereof, rather than the said Andrew Petros, and
that plaintiff have the proper decree enabling it to make
proper levy for the satisfaction of its judgment against
the said George Petros and all of the capital stock of
said café and against the said Andrew Petros personally
in the event he fails, neglects or refuses to make transfer: -
or otherwise abide by the decree of the court.

To this petition the appellees George Petros and the
Ambassador Café filed their answer which, for the pur-
pose of this opinion, may be briefly stated as follows: -
Admit that plaintiff obtained a judgment against George
Petros; that an execution has been issued on said judg-
ment and returned unsatisfied; deny each and every other
allegation in said petition; admit that George Petros de-
votes his time to said Ambassador Café and acts as gen-
eral manager in operating its business; admits his rela-
tionship to Andrew Petros as a brother.

To the petition Andrew Petros, appellee, has filed his
amended answer in which he renews his objections to the
jurisdiction of the court under a special appearance, wherein
the ruling was adverse to him, alleging as his principal
grounds in said objections to jurisdiction that the pro-
ceeding in attachment and garnishment and service on himz
by publication were without force and effect, for the reason
that no sufficient affidavit of plaintiff, as required by law,
was filed before the issuance of the order of attachment,
and that the affidavit filed by plaintiff for said order of
attachment was insufficient to authorize the issuance of
such writ, in that plaintiff did not set forth or allege that
the said Andrew Petros was indebted to plaintiff in any
sum whatever or that plaintiff was entitled to recover any
amount against him, and failed to set forth any statutory
ground authorizing the issuance of the order of attach-
ment against him, and for the reasons above set out there



176 NEBRASKA REPORTS [VoL. 127

Graham Ice Cream Co. v. Petros

was no basis upon which service by publication could be
obtained against him; alleges that he is not informed of
the judgment obtained by plaintiff against the said George
Petros; and denies each and every allegation contained in
said petition; also alleges the statement of facts upon
which he contends for the defense of estoppel.

To the answers of defendants, plaintiff replied, denying
the allegations of the respective answers, denying the exist-
ence of the defense of estoppel, and alleging that all of
the defendants are estopped to deny the ownership of the
Ambassador Café, unincorporated, and the capital stock
of the incorporated company as being anything but the
property of the said George Petros, and alleging other
facts which plaintiff claims constitute an estoppel.

The bill of exceptions contains a great amount of docu-
mentary evidence, and details an explanation of the business
of the Ambassador Café, which, for the purposes of this
opinion, may be summarized as follows: George Petros
was engaged in managing the Valley of Sweets in the
Henshaw Hotel in Omaha in the years 1920 and 1921,
during which time the ice cream for which judgment was
obtained against him on November 30, 1927, was sold him
by appellant. Subsequent to that time he went to Chicago
for a year or so, then returned to Omaha, working in
different cafés, one of them owned by a cousin, Louis Pet-
ros, up to about the time of the opening of the Ambassador
Café. Just before this a conference was held by Louis
Petros, George Petros, and Andrew Petros, his brother,
wherein it was agreed that Andrew Petros, a resident of
Chicago and a practicing dentist, and also in control of
other businesses there, was to advance about $800, and
that he had advanced about $1,700 on the 26th of October,
1929, when the café was opened and while it was yet un-
incorporated. From the time of the opening of the café
George Petros did its banking business with the South
Omaha State Bank for about a year or so, then trans-
ferred the account to the Union State Bank until it closed,
then transacted business with the First National Bank,
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and later returned to the Union State Bank. The café
was incorporated for $25,000; George Petros taking no
part in the incorporation. The evidence does not clearly
disclose that in June, 1931, when the stock was issued,
Andrew Petros then made any direct payment, except his
general testimony that he at different times had put sev-
eral amounts into the café business. The books of the
café are not very clear in reference to the forepart of the
time the business was transacted, but subsequent to that
time and by way of explanation Miss R. Hardtmayer, book-
keeper of the corporation, gave a fairly accurate history
of exhibits 16, 17, and 18, known as check registers, for
the reason that all the business of the café was trans-
acted by checks, according to her testimony. The with-
drawals credited to Andrew Petros are not clearly shown,
with the exception of the testimony of the bookkeeper that
he at different times received checks. There is no indi-
cation of the return of the checks except as reflected in
part by the books. Other documentary evidence would in-
dicate that Andrew Petros had no authority by the use
of his own signature to draw any amount from the bank
against the café’s account, there being no register card
with his signature thereon with the Union State Bank at
that time. Other documentary evidence discloses the sign-
ing of the contracts for the purchase of supplies and equip-
ment for the café in the sole name of George Petros.
Other contracts were signed “Andrew Petros, by George
Petros.” According to the testimony of the bookkeeper
the figures developed in appellant’s brief regarding the
gross income of the café and as shown by the check regis-
ters would indicate that such figures were fairly accurate.
Balanced against this gross income as reflected by exhibits
16, 17, and 18, the amount over and above expenses is fairly
reflected in the brief of appellant. The record could have
been more clear by following through the withdrawals
of Andrew Petros, which would lead one to believe from
an examination of the record that checks between Andrew
Petros and George Petros went back and forth with equal
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regularity in some form to indicate always a large balance
in the bank account, following a practice commonly known
as the “kiting” of checks.

There is other evidence, such as that of Andrew Petrog’
investment account and his personal account, together
with one $1,200 check, dated June 10, 1931, and one
$1,250 check, dated June 2, 1931, and other exhibits to
show how they were signed, also exhibit 22, a photostatic
copy of a lease of fixtures used for the purpose of furnish-
ing ice cream to the Ambassador Café by appellant, and
over which there developed some considerable controversy
in the record, wherein appellant claims that it did furnish
the ice cream and fixtures upon a cash basis and that
George Petros paid for such ice cream on a cash basis,
as suggested by it. The discussion between appellant and
George Petros in the record shows the manner in which
the lease and agreement were signed, but the exhibit it-
self shows it was signed “Andrew Petros, by George Pet-
ros,” although it is claimed that the exhibit was not the
original agreement in so far as the signatures of the
parties thereto were concerned, but that the signature was
substituted by George Petros. A careful analysis of the
facts surrounding the making of the contract, George Pet-
ros’ view of the conversation and Mr. Graham’s view of
the conversation fall far short of establishing the defense
of estoppel as set forth in the pleadings of appellee,
George Petros.

When confronted with the statement of the surplus over
and above the expenditures of all and every kind, the
explanation of George Petros was that he sent money to
relatives in Greece to the extent of about $1,800 or $2,000.
This still left a balance that was unaccounted for by any
of the exhibits or any of the acts of explanations con-
tained in the record, but two things could have occurred
to this balance, either that there was still a credit to the
Ambassador Café or it had gone into the account of the
owner of the café, Andrew Petros. As indicated above,
the withdrawals of Andrew Petros and the establishment
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and payment to the account of Andrew Petros of earnings
from the café are not clarified by the evidence. This may
be due to counsel’s failure to properly clear up this matter
in the record.

Another corporation was formed known as the “Aksarben
Ice Cream Company” with its location directly across the
street from the Ambassador Café. It was organized by
Andrew Petros, but George Petros had a working interest
in it for a while as president. This corporation was a
company in competition with appellant company, which had
been furnishing ice cream to the Ambassador Café.

Relative to the special appearance objecting to the juris-
diction of the court filed by appellee Andrew Petros and
overruled by the trial court, we are not favored in the
record with the affidavit required by law nor the order of
attachment, and therefore we are unable to pass upon the
objections raised by said appellee relative to the juris-
dictional questions involved; neither are we favored by any
citations by said appellee setting forth any other reasons
for objecting to the court’s jurisdiction. There might have
been some merit to the contention of said appellee on
the special appearance had he pursued the same so that
this court might have had the opportunity to pass on the
question, but in the absence of perfecting the record in
this regard we must conclude that said appellee did not
consider the question of enough importance to bring it to
this court’s attention.

In reference to the question of estoppel raised by the
amended answer of appellee Andrew Petros and as raised
in the reply of appellant thereto, we are convinced by the
legal definition of estoppel and by the fundamental con-
ception of the doctrine of estoppel that it does not apply
in this case.

Estoppel means “the preclusion of a person from assert-
ing a fact, by previous conduct inconsistent therewith, on
his own part or the part of those under whom he claims,
or by an adjudication upon his rights which he cannot be
allowed to call in question.” Bouvier’s Law Dictionary.
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The evidence clearly shows that it was not within the
confines of the definition of estoppel. No person con-
cerned in this transaction was precluded in any way or
manner by his previous acts. It is essential to the validity
of the claim of estoppel that the person sought to be
estopped must have conducted himself with the intention
of influencing the conduct of another, or with reason to
believe his conduct would be to influence the other’s con-
duct, inconsistently with the evidence he proposes to give.
Burke v. Utah Nat. Bank of Ogden, 47 Neb. 247; Rea v.
Pierson, 114 Neb. 173.

This brings us to the remaining question in the case:
Is the Ambassador Café and the capital stock thereof the
property of George Petros and held in the name of An-
drew Petros, and should such property be subjected to the
payment of the judgment rendered in favor of appellant,
and should the stock of said corporation, the Ambassador
Café, be transferred and set over in the name of George
Petros to permit a recovery by appellant under said judg-
ment?

There are many discrepancies in the record regarding
the transaction of the business of the café. There is no
doubt but that George Petros transacted the entire and
exclusive business of the café. This brings us to the ques-
tion whether such acts, together with all the evidence,
prove ownership in George Petros. Appellant claims that
the indicia of ownership are in George Petros. We find
that the term “indicia of ownership” is synonymous with
circumstantial evidence, denotes facts which give rise to
inferences, rather than the inferences themselves; how-
ever numerous indicia may be, they only show a thing
may be, not that it has been; constitute marks of identity.

Reference was made to contracts with the Omaha Fix-
ture & Supply Company, which was signed October 7, 1929,
by George Petros without reference to Andrew Petros,
with the Central Typewriter Exchange, under date of
February 24, 1930, signed by George Petros without refer-
ence to Andrew Petros, with the Orchard & Wilhelm Com-
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pany, dated August 31, 1929, signed by George Petros
without reference to Andrew Petros, and with the Hobart
Manufacturing Company, dated December 2, 1929, signed
by George Petros without reference to Andrew Petros.
Other contracts were with the Rendla Supply Company,
with the Nebraska Power Company, and with the Sterling
Electric Company, which, as testified to by George Petros,
were signed “Ambassador Café, Andrew Petros, by George
Petros.” Several of the contracts mentioned in the evi-
dence and signed by George Petros were made and signed
by him prior to the filing of the power of attorney offered
and received in evidence.

By this power of attorney, filed in Douglas county with
the county clerk on November 28, 1929, Andrew Petros
granted to George Petros the authority to “manage, operate
and control the Ambassador Café, located 2524 Farnam
St., Omaha, Nebr., belonging to the said Dr. Andrew
Petros, and he is hereby authorized to pay bills, collect
moneys, to draw checks on the account of the said café
in his own name, to employ help, pay rents, make leases,
purchase supplies, to execute chattel mortgages, and to
take full charge and control of any and all business aris-
ing out of and necessary to the operation and maintenance
of the said Ambassador Café.”

A power of attorney must be construed in accordance
with the rules for the interpretation of written instruments
generally. Campbell v. Foster Home Ass'n, 163 Pa. St.
609, 26 L. R. A. 117, 43 Am. St. Rep. 818. Where the
intention of the parties appears from the language em-
ployed in the power of attorney, that intention should
prevail, and a strained interpretation should never be given
to defeat it. Gratz v. Land & River Improvement Co.,
82 Fed. 381; Marr v. Given, 23 Me. 55, 39 Am. Dec. 600;
Muth v. Goddard, 28 Mont. 237, 98 Am. St. Rep. 553.
The object of the parties must always be kept in view,
and where the language will permit that conclusion must
be carried out that will support instead of defeat the pur-
pose of the instrument. Indeed, according to the estab-
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lished rule, powers of attorney will be given a narrow
and restricted construction, and will be held to grant only
those powers which are expressly specified and such others
as are essential to carry into effect the expressed powers.
Every general power implies every particular power neces-
sary to its exercise, or performance.

The validity of the power of attorney given in the in-
stant case is not contradicted nor attacked except upon the
theory that George Petros entered into the contracts here-
tofore mentioned by signing his name thereto without
reference to Andrew Petros or the Ambassador Café.
Under the power of attorney in question he would have
the right to sign such contracts as he did without refer-
ence to Andrew Petros.

Appellant’s charge of fraud, in so far as the same may
be effective, pertains to the inaccuracies of the receipts as
shown by the exhibits and the withdrawals in so far as
appellee Andrew Petros is concerned, which alone are not
satisfactorily explained, but which alone would not be suffi-
cient to defeat the right of ownership in view of all the
other evidence and circumstances in this case.

Appellant’s conception of the indicia of ownership, as
defined, fails to carry sufficient direct proof with it to prove
the ownership of the property in question in George Petros.
The evidence relative to the former transactions of appellant
with George Petros and its demand that he pay cash for
the products sold the Ambassador Café, together with
the power of attorney, in the mind of the district judge
overbalanced the evidence of appellant.

When an action in equity is appealed, it is the duty of
this court to try the issues de novo and to reach an inde-
pendent conclusion without reference to the findings of
the district court. Comp. St. 1929, sec. 20-1925. But when
the evidence on material issues so conflicts that it cannot
be reconciled, “this court will consider the fact that the
trial court observed the witnesses and their manner of
testifying, and must have accepted one version of the facts
rather than the opposite.”” Shafer v. Beatrice State Bank,
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99 Neb. 317. See Greusel v. Payne, 107 Neb. 84; Jones
v. Dooley, 107 Neb. 162.

For the reasons stated in this opinion, we must conclude
that the decree of the lower court under all the evidence
in this case is correct and should be and is hereby

AFFIRMED.

BANK OF CEDAR BLUFFS v. FRANK LEGRAND ET AL.: N. O.
WALTHER, TRUSTEE, INTERVENER, APPELLANT:
GERTRUDE LEGRAND, APPELLEE,

FiLEp MAy 22, 1934. No. 28947.

1. Jury. Where an action was commenced as an action at law
upon promissory notes, but by an amended petition, filed with
leave of court, is changed to one in the nature of a creditors’
bill, it became an action in equity, and defendant is not entitled
to a jury trial as a matter of right.

2. Abatement. An action in equity in the nature of a creditors’
bill is abated by the filing by the debtor of a petition followed
by an adjudication in bankruptey.

3. Partnership. To constitute a partnership or joint adventure, in
a legal sense, there must be an agreement to share the profits
and losses.

4. Bvidence examined and found insufficient to establish a joint
adventure.

5. Bankruptcy. By the provisions of the federal bankruptey act
vesting title in the trustee to all property transferred by the
bankrupt in fraud of creditors (section 70 (a)) and with all
the remedies of a judgment creditor holding an execution duly
returned unsatisfied (section 47a (2)), it is not necessary that
the claims of creditors be reduced to judgment to entitle the
trustee to attack such transfers.

ArPEAL from the district court for Saunders county:
LovEL S. HASTINGS, JUDGE. Reversed, with directions.

Hendricks & Kokjer, for appellant.

William Niklaus, H. A. Bryant and J. E. Mockett,
contra.
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Heard before Goss, C. J., Goop, EBERLY and PAINE, JJ.,
and REDICK, District Judge.

REDICK, Distriet Judge.

This action was originally brought by the Bank of Cedar
Bluffs against Frank LeGrand as an action at law upon
four promissory notes aggregating $3,478.65. The peti-
tion was filed February 28, 1931. March 6, 1931, plaintiff
was given leave to file an amended petition and make ad-
ditional defendants. The amendment was made in a most
irregular manner by withdrawing some of the pages of the
original petition and inserting others containing the matter
of the amendment. The original petition, therefore, is not
contained in the record. At the commencement of the
action an affidavit for attachment was filed alleging that
the defendant had and was about to transfer his property
with intent to defraud his creditors. As some of the notes
were not due, the court granted leave to issue the attach-
ment. The writ was issued but does not appear to have
been levied upon any property. The amended petition
was filed March 6, 1931, in the nature of a creditors’ bill
and naming as additional defendants Gertrude LeGrand,
wife of Frank, and Iva E. Welch, sister of Gertrude,
charging that the three defendants had conspired together
for the purpose of defrauding the creditors of Frank Le-
Grand, and especially the plaintiff, and had caused to be
placed in the possession of Iva E. Welch the sum of $4,000,
the proceeds of certain hogs and cattle belonging to Frank
LeGrand and sold on the Omaha market; that said fund
was deposited in the United States National Bank of Oma-
ha in the name of Iva E. Welch. The petition prayed for
an accounting of the amount due on plaintiff’s notes and
for an injunction against the defendants transferring or
disposing of said fund. On the same day an order was
issued and served upon the United States National Bank
and Iva E. Welch in Douglas county, restraining them
from transferring or disposing of the fund. By some
means which plaintiff claims were fraudulent, Iva E,
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Welch was induced to sign an answer in the case whereby
she disclaimed all interest in the fund in the bank and ex-
pressed a willingness to pay it into court. On March 10
this answer was filed and the court ordered the money
paid to the clerk of the district court for Saunders county
to await the further order of the court, which was done.
The title to this fund presents the only question for re-
view.

March 13, 1931, Frank LeGrand, on his voluntary peti-

tion, was adjudged a bankrupt by the district court of
the United States sitting at Lincoln, Nebraska, and N. O.
Walther, who was the president of the Bank of Cedar
Bluffs, was elected trustee. March 27, 1931, the claim of
the plaintiff bank was allowed in the bankruptcy proceed-
ings. .
April 1, 1931, Gertrude LeGrand filed an answer claiming
that her husband, Frank, was indebted to her for money
loaned, in excess of $6,000, and that the hogs and cattle
from the sale of which the fund in question resulted were
turned over to her in part payment of such indebtedness.
April 28, 1931, Walther, trustee in bankruptcy, was ordered
by the referee to intervene in this case, and on October
12, 1931, a petition of intervention was filed attacking
the transaction between Frank LeGrand and his wife as
fraudulent against the creditors of the bankrupt, and
prayed that the funds in court be declared the property
of the bankrupt and turned over to the trustee for the
benefit of all his creditors.

Three amended answers were filed by Gertrude LeGrand ;
the first, December 14, 1931, the second, January 9, 1932,
and the third, September 7, 1932. These answers are sub-
stantially alike, and abandon the defense set up in the
original answer, that the funds in question constituted a
payment upon the indebtedness of her husband to her,
and in substitution therefor alleged in substance that from
January 1, 1901, to March 1, 1931, she and her husband
were engaged in the occupation of farming and stock-
raising, and that about 1907 she received a legacy from the
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estate of one Richard Williams in the sum of about $2,300,
and in 1916 the further sum of $135 from the estate of an
aunt, which money was her separate property; that said
money was used in purchasing a farm in North Dakota
and the necessary live stock and equipment, and that it
was agreed between herself and husband that they would
be joint owners of said property and all property thereafter
acquired or purchased with said property or the increase
thereof or proceeds of the sale thereof and the profits of
the joint business; that this farm was sold in 1909 and
proceeds invested in a Saunders county farm which was
in turn sold and proceeds invested in live stock and farm
equipment. She further alleged that for the purpose of
protecting her property right, on February 25, 1931, she
took possession of said stock and sold it at Omaha for
$1,901.13; that some time prior to February 26, 1931, the
corn on the farm had been sold and a check in payment
therefor in the sum of $2,851.25 had been issued to Frank
LeGrand, who was about to convert it to his own use;
that she procured the check, cashed it and deposited it
with the proceeds of the sale of stock in the United States
National Bank at Omaha to the extent of $4,000, for safe-
keeping, and she claims the fund belongs to her and prays
its return. The intervener replied and denied all alle-
gations of the answer and alleged 'that Gertrude was
estopped to claim any part of the fund as against the trus-
tee in bankruptcy.

The action having been placed upon the equity docket by
the clerk, on December 19, 1931, on motion of Gertrude
LeGrand, it was transferred to the law docket; thereafter
two motions by the intervener to transfer the case to the
equity docket were overruled, and the case came on for
trial to a jury January 12, 1932, but a juror was with-
drawn and cause continued and was finally tried to a
jury March 1, 1933, which resulted in a verdict finding
that Gertrude LeGrand was the owner of and entitled to
$2,000 of the fund and the trustee in bankruptey $2,000
thereof. The intervener filed a motion for new trial, which
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was overruled, judgment rendered in accordance with the
verdict, and the intervener, as trustee in bankruptcy of the
estate of Frank LeGrand, appeals. Gertrude LeGrand files
a cross-appeal complaining of that part of the judgment
awarding to the trustee a one-half interest in the fund.

The procedure in this case was somewhat unusual. It
originated as a simple action at law, but the amended
petition of the plaintiff seeking to set aside the transfer
of the property, the sale of which resulted in the production
of the fund in court, on the ground of fraud, presented
questions cognizable only in a court of equity. Doubtless
the amended petition disclosed that the plaintiff, not having
reduced its claim to judgment, was not entitled to ques-
tion the transaction between Frank LeGrand and his wife,
but Gertrude, by her first answer, sought to justify the
transfer as a payment to her upon the indebtedness of her
husband. Thereafter, the petition of intervention of the
trustee in bankruptcy presented matters of equitable cog-
nizance, and the amended answers of Gertrude set up an
equitable defense, and on these pleadings neither party
was entitled to a jury trial as a matter of right, though
the district court had the privilege of taking the advice
of a jury on the questions of fact. Upon the adjudication
in bankruptey of Frank LeGrand the case of the plaintiff
abated and therefore the case should have been tried as
one in equity between the trustee in bankruptcy, on the
one hand, and Gertrude LeGrand, on the other. We will, |
therefore, consider this appeal as in equity and try it
de novo.

From the confusion of the pleadings and proceedings in
the district court we extract the one proposition necessary
for the determination of the rights of the parties. The
intervener claims that the transfer of the fund in question
by Frank LeGrand to his wife was fraudulent as against
the creditors of the bankrupt; Gertrude LeGrand -claims
that the fund belongs to her as the result of a joint adven-
ture with her husband.

The burden of proving fraud is upon him who asserts
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it, but in this case, involving a transfer from an insolvent
husband to his wife, the consequence of which is to prevent
creditors recovering their debts, there is a presumption
of fraud which makes it incumbent upon the wife to
produce sufficient evidence to overcome it; furthermore,
the transfer in this case having been made within four
months of the adjudication in bankruptcy, so far as the
same may be founded upon the payment by the husband
of a debt to his wife, was void as an unlawful preference.
The only defense, therefore, to the claim of the trustee is
that of joint adventure.

To prove a joint adventure Gertrude LeGrand presented
herself as a witness, and the trustee objected to her com-
petency, being the wife of the bankrupt, under section
20-1203, Comp. St. 1929, which declares that “The hus-
band can in no case be a witness against the wife, nor
the wife against the husband, except in a criminal pro-
ceeding,” etc., citing Stalcup v. Jepsen, 118 Neb. 240. In
that case it was held: “In proceedings in aid of execution
upon a judgment against the husband, the wife is an in-
competent witness for the judgment creditor for the pur-
pose of showing that she has in her possession and control
money or property of the husband which should be applied
upon the judgment.” Also, “In such case, the wife’s
attitude as a witness for the judgment creditor would be
antagonistic to the husband, and therefore ‘against’ him
within the meaning of that term as used in the statute pro-
hibiting husband or wife from being a witness, one against
the other.” Also, Niland v. Kalish, 37 Neb. 47; Weckerly
v. Taylor, 74 Neb. 772. These last two cases were cred-
itors’ bills seeking to set aside transfers from one spouse
to the other as in fraud of creditors, and in all three cases
the husband or the wife was called as a witness by the
creditor and it was held that the witness was incompetent
to testify over the objection of the other spouse. In the
present case Frank LeGrand made no appearance as a party
or witness or objection to his wife testifying. The true
test of competency, however, is whether or not the testi-
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mony of the wife is “against the husband” or vice versa.
If the contest here were between the husband and the wife
as to the ownership of the fund in question, undoubtedly
neither one would be a competent witness against the other.
Reed v. Reed, 70 Neb. 775. In the present case the trustee
represents not only the creditors but the bankrupt him-
self, and the effect of the evidence offered by the wife as
a witness would be to transfer the ownership of the fund
in question from her husband to herself, and to that ex-
tent her attitude would be antagonistic to her husband.
Frank LeGrand listed the personal property for taxation
as his own; listed it in his property statement to the
Bank of Cedar Bluffs as a basis for credit June 12, 1930;
listed the $4,000 fund in suit in his schedule of assets in
the bankruptcy proceeding, and so far as the evidence
shows is claiming it against his wife. The statute con-
tains no qualification of the declared incompetency of hus-
band and wife as dependent upon the objection of one
or the other, but is based upon considerations of a broad
public policy intended to preserve from disruption the
hoped-for amicable relations between husband and wife,
marriage being considered one of the most important in-
stitutions of our civilization. In Kwuickerbocker v. Worth-
ing, 138 Mich. 224, it was held that, under a statute mak-
ing the husband and wife incompetent as a witness in any
action or proceeding instituted by husband or wife in con-
sequence of adultery, the consent of one spouse did not
render the other a competent witness. The incompetency
of one spouse cannot be removed by the consent of the
other. Barber v. People, 203 IIl. 543; Dwelly v. Dwelly,
46 Me. 377. We are of the opinion that the competency
of the witness is not dependent upon the accident as to
which party calls her, but rather upon the purpose to be
subserved by the evidence, and if the object is to defeat
some property right of the other spouse, the position of
the witness is antagonistic and the statute declares her
incompetent. Where the husband disclaimed all interest
in the property claimed by the wife in a creditor’s proceed-
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ing, it was held the wife was a competent witness, her
attitude not being antagonistic to her husband. Norbeck
v. Dawvis, 157 Pa. St. 399. We do not decide the point.
Regardless, however, of the question just discussed and
giving due consideration to the testimony of Gertrude Le-
Grand and other evidence offered on her behalf, we think
it is entirely insufficient to establish a contract of joint
adventure between herself and her husband. Her entire
testimony on this point is as follows: “Q. At the time
this money was received by you and put into this business,
did you have any talk with your husband about it? A.
Yes, sir. Q. You may state the substance of that conver-
sation. A. T was to get that out of the property or prop-
erties that we had, to get my money back. Q. And you
knew he couldn’t pay his entire indebtedness out of the
property he had on hand? A. Well, I wanted my money.
(Question repeated.) A. Not and pay what he owed me.
Q. Had he ever paid you any interest? A. No. Q. You
were not to bear any of the loss that occurred, were you?
A. TIdidn’t intend to. I wanted my money. Q. And there
was no agreement about that? A. Never was brought up.”
Floyd LeGrand, a son, testified that in 1926 he overheard
a conversation between one Williams and Frank LeGrand
in which Williams asked what had become of his (the wit-
ness) mother’s estate, and his father said: “We put it in
farm equipment.” ‘“That my mother was part owner.”
Gertrude further testified that they bought the North
Dakota farm with her money and $2,000 or $3,000 that
Frank had; the farm, 320 acres, was bought for $28 an
acre, not all paid for, and after living there a year they
sold it for $52 an acre, having built a house for $1,600,
and barn, and bought stock and equipment for about
$2,000. When they sold out they returned to Saunders
county and bought 160 acres at $150 an acre, but were
unable to complete payment and let it go back; they then
rented and continued farming until March, 1981. The
farming operations, purchase and sale of cattle, sale of farm
products, except butter and eggs, were all done by and in
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the name of Frank LeGrand; Gertrude took no part in
the management and is unable to give any details regard-
ing operations, left it all to Frank. The fund in question
was the final result of these operations, contributed to
by money borrowed of the Bank of Cedar Bluffs and other
credits. We think the picture presented by the evidence
is the ordinary one of husband and wife pooling their
assets for the common advantage, but presenting no pros-
pect, in legal contemplation, of a partnership or joint ad-
venture. It may be that as between Frank or his heirs
and Gertrude a trust would result or be implied, to the
extent of her contributions, in any property to which they
could be traced; but that is not claimed, and would be
ineffectual as against creditors who dealt with Frank upon
the credit of his apparent ownership, as clearly appears.

A joint adventure is in the nature of a partnership and
exists when two or more persons contribute cash, labor or
property to a common fund with the intention of entering
into some business or transaction for the purpose of making
a profit to be shared in proportion to the respective contri-
butions. There is no evidence in this case of any agree-
ment that the profits of the farming and stock-raising
business should be divided between the husband and the
wife, and Gertrude LeGrand herself testifies that the ques-
tion of losses was not brought up, and that all she was
to get was her money back. “A ‘joint adventure’ is defined
as an association of two or more persons to carry out a
a single business enterprise for profit.” Keiswetter v.
Rubenstein, 235 Mich. 36. “To constitute a partnership,
or joint adventure at common law, there must be an
agreement to share in profits and losses.” Columbian
Laundry v. Hencken, 196 N. Y. Supp. 523. Appellee cites
a number of cases that “If the person receiving the money
assumes no obligation for its return and it is subject to
the risks of the business the parties have usually been
held to be joint adventurers.” Inter alia, Buford ». Lewis,
87 Ark. 412, Nelson v. Lindsey, 179 Ia. 862, and Irvine
v. Campbell, 121 Minn. 192. But in all of them there
was proof of an agreement to share profits.
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Appellee contends that the trustee in bankruptcy has ne
standing to attack the transfer as fraudulent, for the
reason that at the time of the commencement of the suit
the claim of the Bank of Cedar Bluffs had not been reduced
to judgment. This leaves out of view the fact that at
the time the petition of intervention was filed the claim
of the bank had been allowed in the bankruptcy proceed-
ings, and it would seem that, if a judgment were necessary,
the requirement was fulfilled. However, by the bankruptcy
act the trustee upon his appointment became vested by
operation of law with the title of the bankrupt, as of the
date of the adjudication, to all property transferred by him
in fraud of his creditors. 80 U. S. St. at Large, 565, ch.
541, sec. 70 (a). And such trustee, “as to all property not
in the custody of the bankruptcy court, shall be deemed
vested with all the rights, remedies, and powers of a judg-
ment creditor holding an execution duly returned unsatis-
fied.”” 36 U. S. St. at Large, 840, ch. 412, sec. 8. It would
seem from these provisions that the trustee in bankruptey
may attack fraudulent transfers without the claims of
creditors having been reduced to judgment.

An objection is made that this appeal should be dis-
missed because the Bank of Cedar Bluffs is not named as
a party. This is not well taken for two reasons: (1) The
suit by the bank was abated by the adjudication in bank-
ruptcy. (2) The trustee in bankruptcy represents the
bank as one of the creditors of the bankrupt.

The judgment of the district court is reversed and cause
remanded, with instructions to render decree in favor of
intervener for fund in court.

REVERSED.
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SEMINOLE BOND & MORTGAGE COMPANY ET AL., APPEL-
LANTS, V. INVESTORS REALTY COMPANY, APPELLEE.

FiLep MAay 22, 1934. No. 28793.

1. Appeal. Finding of fact, made by a court in an action at law,
is equivalent to the verdict of a jury, and will not be disturbed
unless the evidence is insufficient to support such finding.

2. Parol Bvidence is inadmissible to vary the terms of a written
agreement, complete on its face, but such evidence may be
received to show that a written obligation has been discharged
in accordance with the terms of 'a contemporaneous parol
agreement, when such parol agreement was a condition pre-
cedent upon which the written obligation was executed.

3. Case of Security Savings Bank v. Rhodes, 107 Neb. 223, an-
alyzed, and held not to overrule the principle announced in the
second paragraph of the syllabus in First Nat. Bank v. Burney,
91 Neb. 269.

APPEAL from the district court for Douglas county:
CHARLES E. FOSTER, JUDGE. Affirmed.

Howard Saxzton and John E. Eidam, for appellants.
Cranny & Moore, contra.

Heard before Goop, EBERLY and DAY, JJ., and BLACK-
LEDGE and RYAN, District Judges.

RYAN, District Judge.

Plaintiffs brought this action against the defendant to
recover on seven promissory notes, totaling $3,351.20, as
of March 4, 1929, with interest. A jury was waived and
the case was tried to the court. From a judgment in
favor of the defendant and from the order overruling the
motion for a new trial plaintiffs have appealed.

The notes sued upon are a part of a series of notes
executed in Dade county, Florida, on July 6, 1925, and
secured by a mortgage upon certain real estate in the
city of Miami, Florida. Foreclosure proceedings were had
upon this mortgage in Florida in 1928, and, as a result
thereof, there was credited upon the indebtedness the
sum of $2,400. This action is for the purpose of obtain-
ing a judgment, which would be in the nature of a de-
ficiency judgment upon the mortgage indebtedness. The
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answer of the defendant alleged that, at the time the notes
and mortgage were executed and as part of the same
transaction, a contemporaneous oral agreement was made,
whereby the plaintiffs agreed that, after a residence was
erected upon the lot in question and a purchaser was
found for the premises, they would take a larger first
mortgage from the purchaser and release the mortgage
executed by the defendant and surrender the notes rep-
resenting the indebtedness; that, after the residence was
constructed and the purchaser found, the plaintiffs violated
the terms of said agreement and failed and refused to
release the mortgage on the making of the sale, and that,
by reason thereof, the plaintiffs cannot recover from the
defendant; that the construction of the residence and the
sale of the premises worked a release of the mortgage,
and that the plaintiffs cannot now recover on account of
their breach of their agreement. The defense of usury
was also pleaded, but that appears to have been abandoned
by the defendant. The plaintiffs appeal and assign as
error the reception of evidence of the contemporaneous
oral agreement claimed in the defendant’s answer. Ap-
pellants’ brief and argument are directed to the so-called
parol evidence rule.

The evidence of the plaintiffs consists solely of deposi-
tions and an exemplified transcript of the foreclosure pro-
ceedings had in the circuit court for Dade county, Florida.
The depositions are two in number, that of C. A. Avant,
one of the trustees, who was also the vice-president and
treasurer of the plaintiff, Seminole Bond & Mortgage
Company. The other deposition was that of E. E. Flem-
ing, who was a practicing lawyer of Dade county, Florida,
and testified as an expert witness on the Florida law with
reference to interest rates and usury. The only witness
for the defendant was one Dr. T. E. Daly, who apparently
transacted all of the business with the plaintiffs when the
original deal was made. The witness Daly, however, does
not appear to have had any direct connection with the
defendant, Investors Realty Company. Dr. Daly testified
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that his home was in Omaha; that he was in Florida in
1925, and that he met the plaintiff C. A. Avant in the
offices of the Seminole Bond & Mortgage Company and
had a conversation with him in reference to the lot in
question; that he inquired the price of the lot and learned
it was. $4,000; that he told Mr. Avant that he had $3,000
that he was willing to invest and that he could make ar-
rangements with some other people whom he knew to
raise some more money with which to build a house on
the lot; that they would give a mortgage upon' the lot
for the money advanced, provided, when a purchaser was
found for the house, that this mortgage should be re-
leased, and the purchaser accepted by the plaintiffs, as
mortgagor and debtor in place of defendant. He testifies
that Avant agreed to do this, and with that understand-
ing Dr. Daly procured the Investors Realty Company to
execute the notes and mortgage, a part of which notes
are the basis of this action; that the house was completed
in the latter part of August; that a purchaser was found
by the name of Grafton Wheat; that a conference was
had between Avant, Daly, and Wheat, in which Avant
agreed that he would increase the first mortgage from
$5,000 to $6,000 and let Daly have that money—this
amount would apparently represent Daly’s original invest-
ment of $3,000 plus the balance used to build the house
and his profit—and that he would make the deed to Mr.
Wheat and take a mortgage from him and release the
mortgage given by the defendant. Daly then left and
returned to Omaha and was gone some time. When he
returned to Miami he found that the plaintiffs had not,
increased the first mortgage and released the mortgage
given by the defendant, but had increased the second
mortgage and left the mortgage given by the defendant
standing. He complained to Avant about this, but re-
ceived no satisfaction. He further testifies that the deal
would not have been made in the first place, were it not
for the agreement that the loan was to be a temporary
one and would be released when the house was erected
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and sold. The plaintiff Avant in his deposition denies the
agreement testified to by the witness Daly, and further
testifies that the title to the Florida real estate was ac-
quired from one George L. Long and that the plaintift
company or he, Avant, at no time had any interest in
the lot. ,

Since this is a law action and was tried to the court
without a jury and the court has specifically found that
there was a contemporaneous oral agreement for the re-
lease of the existing mortgage and the refinancing of it
upon the sale of the premises, and the evidence is suffi-
cient to support such a finding, the only question raised
by the appeal is whether or not parol evidence was ad-
missible to prove the defense set up in the answer.

The rule against the admission of parol evidence in
cases in which the subject-matter of the action is a writ-
ten contract is well known. As is said in 5 Wigmore,
Evidence (2d ed.) p. 237, note: “The writing is the
contractual act, of which that which is extrinsic * * *
forms no part.”” This rule, however, is subject to many
exceptions, and it has been said that “it has full applica-
tion, however, within very narrow limits,” and that the
exceptions have been so loosely applied as to threaten the
integrity of the rule itself. Julliard v. Chaffee, 92 N. Y.
529.

Jones, Evidence (2d ed.) sec. 495, says: “The excep-
tions to the general rule which exclude parol evidence to
explain written instruments apply in respect to negotiable
paper, as well as to other contracts. We have seen in a
former section that wide range is given to the proof when
the issue of fraud is raised. On the same principle, il-
legality, alteration and want of consideration may be
shown. As between the original parties, the conditional
delivery of a note may be shown, as that it was delivered
in escrow. So it may be shown, as between the original
parties, that the note had been discharged by the per-
formance of an oral agreement, or that the delivery was
conditioned upon a certain event. * * * It is also ad-
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missible to show by parol the capacity and true relations
of the parties, such as that a signer of a note is a surety,
and that this was known to the plaintiff. * * * Nor is
it any violation of the rule to show * * * whether the
instrument was given in satisfaction of a former note,
or as security therefor; or that the note has been dis-
charged by the performance of an agreement.”

In the case of First Nat. Bank v. Burney, 90 Neb. 432,
plaintiff brought suit upon a promissory note signed by
L. L. Burney and W. S. Britton. The answer of the de-
fendant Britton was in substance that, at and prior to the
date of the note in suit, the defendant Burney was indebted
to the bank in the sum of about $1,000, which indebtedness
was secured by a chattel mortgage on live stock; that,
shortly before the execution of the note in suit, the de-
fendant Burney informed the plaintiff that he wanted
to ship his live stock to Clarinda, Iowa, and sell it upon
the market, and that he desired some additional money,
with whickr to purchase sufficient stock to make up a
two-car shipment; that, when defendant Britton signed
the note, it was orally agreed between the plaintiff bank
and Britton and Burney that Burney should purchase
sufficient live stock to complete the two car-loads, ship
the same to Clarinda, Jowa, sell it upon the market, and
return the proceeds to the plaintiff bank, and that the
proceeds should be applied by the bank upon the indebted-
ness of the defendant Burney to the plaintiff, and Burney
would then execute a new note for any balance due the
plaintiff, and that the liability of the defendant Britton
was then to expire and be at an end, and the defend-
ant Britton signed the note merely to guarantee that the
defendant Burney would account for and return to the
bank the proceeds of the Clarinda sale. This court held
that the district court erred in receiving evidence tending
to prove the agreement set out in the answer of the de-
fendant Burney. Upon rehearing, reported in 91 Neb.
269, that judgment was set aside and vacated and the
judgment of the district court was affirmed. In that
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decision this court held: ‘“The existence of a written
contract or instrument, duly executed between the parties
to an action and delivered, does not prevent the party
apparently bound thereby from pleading and proving
that contemporaneously with the execution and delivery
of such contract or instrument the parties had entered
into a distinct oral agreement which constituted a con-
dition on which the performance of the written contract
or agreement is to depend”’—quoting from Norman v.
Waite, 30 Neb. 302. See Oakland Cemetery Ass'n v.
Lakins, 126 Ia. 121; Davis v. Sterns, 85 Neb. 121.

In Oakland Cemetery Ass'n v. Lakins, supra, it was
held: “One (exception) is, parol evidence is admissible
to show that delivery was subject to a condition that upon
a certain contingency or event the contract should not be
binding, and the other, such evidence is admissible to
show that a note has been discharged by the performance
of an undertaking which it was given to secure. Thus
it may be shown that what purports to be a written
obligation has been discharged in accordance with the
terms of a collateral parol agreement.”

Thus we see that this court has greatly relaxed the rule
with reference to the admission of parol evidence in suits
upon written contracts. The case of Security Savings
Bank v. Rhodes, 107 Neb. 223, criticizes the decisions
above referred to and expresses a preference for the rule
announced in the original opinion in First Nat. Bank wv.
Burney, 90 Neb. 432, but an examination of the facts in
Security Savings Bank v, Rhodes, supra, discloses that the
case of First Nat. Bank v. Burney was not in point, and
that the criticism indulged in by the court was wholly
unnecessary to the decision arrived at in that case. In
the case of Security Savings Bank v. Rhodes, supra, suit
was brought by the plaintiff upon a promissory note
signed by the defendant and payable to the plaintiff. The
defendant in his answer admitted the execution of the
note, but alleged that it was orally agreed that another
person, not named in the note, should be held responsible,
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and that the defendant should not be required to pay it.
The court held that the answer of the defendant did not
constitute a defense and entered judgment upon the plead-
ings. The facts alleged in the answer were that the de-
fendant had rendered services for the plaintiff bank and
for one Davis, the president of the plaintiff bank. The
proportion of the services rendered for each does not
appear, but much the greater part appears to have been
rendered for Davis individually. It is alleged that Davis
undertook to pay the defendant the amount owing him,
some $2,700, and arranged that the defendant should
make out and sign the note in suit, which was payable
to the bank and delivered to the bank and defendant
thereupon received the face value of the note. The answer
further alleged that Davis made an oral agreement with
the defendant, that the defendant would not be required
to pay the note, but that Davis would pay it. It further
appears that Davis gave his note to the defendant in a
like amount. The note became due and was not paid and
the suit was brought. It will be seen from the facts al-
leged in the answer that the defendant claimed an agree-
ment whereby he was not to be liable upon the note in
any event. No contingency, which might or might not
take place in the future, whereby he would not be bound,
is alleged. Moreover, from the fact that Davis executed
and delivered his note to the defendant, it might be con-
cluded that it was anticipated that the defendant might
have to pay the note. In the case of First Nat. Bank v.
Burney, supra, the defense relied upon was, as has been
stated, that there was a contemporaneous oral agreement
that if the defendant Burney shipped the live stock %o
Clarinda, Iowa, and turned over to the plaintiff bank the
proceeds of said live stock, the bank would apply such
proceeds upon the note in suit and take a new note from
Burney for the balance, and that the liability of the de-.
fendant Britton on the note in suit was to expire. The
cases are clearly distinguishable, and, as we view them,
the criticism of the decisions in Barnett . Pratt, 37 Neb.
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349, First Nat. Bank v. Burney, 91 Neb. 269, and Eu-
change Bank v. Clay Center State Bank, 91 Neb. 835, as
well as the second paragraph of the syllabus of the opin-
ion in Security Savings Bank v. Rhodes, supra, are purely
dictum and have not changed the law as laid down in the
criticized cases.

The contention of the defendant in this case is that this
whole transaction was entered into solely because of the
contemporaneous oral agreement and except for said
agreement would not have transpired; that, upon the com-
pletion of the house on the lot purchased and the securing
of another purchaser therefor, the indebtedness repre-
sented by the notes sued upon was to be transferred to
the purchaser and the debt released. Parol evidence was
admitted by the court for the purpose of showing that
this contemporaneous oral agreement had been fully per-
formed and that the notes in suit had been discharged
by that performance. After a careful consideration of
the facts in this case and the law applicable thereto, as
heretofore laid down by this court, we conclude that the
evidence of the contemporaneous oral agreement and of
its performance was properly received.

The judgment of the district court is

AFFIRMED.

C. EDWARD SAYRE, APPELLANT, V. MADISON COUNTY,
APPELLEE.

FiLep May 22, 1934. No. 28830.

Paupers. A physician, not hired by the county, may not recover
from the county for services rendered to a poor person in an
emergency where there exists a duly appointed county physician
to care for the poor, the latter physician being able, willing,
and ready to serve but not consulted.

APPEAL from the district court for Madison county:
DE WITT C. CHASE, JUDGE. Affirmed.

Robert N. Gadbois and Kelsey & Kelsey, for appellant.
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Carl H. Peterson and Moyer & Movyer, contra.

Heard before ROSE and PAINE, JJ.,, and LIGHTNER,
REDICK and THOMSEN, District Judges.

THOMSEN, District Judge.

The question presented on this appeal is whether a
physician, not hired by the county, may recover from the
county for services rendered to a poor person in an
emergency where there exists a duly appointed county
physician to care for the poor, the latter physician being
able, willing, and ready to serve, but not consulted.

The services were rendered April, 1932, to one, prob-
ably not classified as a pauper, but coming within the
definition of those entitled to such relief under section
68-114, Comp. St. 1929. The plaintiff’s associate con-
ferred with one of the county commissioners, who con-
sented to the diseased person being taken to the Lutheran
Hospital at Norfolk, but refused any allowance for surgical
service to the applying physician. - The county paid the
hospital charges. The case was one of great emergency
in which, through a timely operation, the poor person’s
life was saved. According to the testimony, the result
might have been fatal had there been any delay.

The essential facts are not in dispute. ‘The county
physician’s office “was within a stone’s throw of the
Lutheran Hospital.” The county physician had not per-
formed an appendix operation for 12 or 15 years and
surgery was not his specialty, but he claimed to be cap-
able of doing such work, and said that he would have
performed the operation if he had been called upon, and
would have done so without further charge than the fee
that the county was paying him. Under the foregoing
conditions there can be no recovery. It was the duty of
the county to furnish medical aid under the circum-
stances, but not necessarily to furnish the poor person’s
choice of medical aid. Statutes of the kind under con-
sideration here should be given a very liberal construc-
tion, and county boards should be generous in supplying
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the aid which the legislators intended for destitute per-
sons; but when the county provides a physician for that
purpose, able and competent to give satisfactory service,
and such physician is ready and willing to render such
service upon call, then the duty of the county is fulfilled.
Under those conditions it is not permissible for the sick
one to choose who shall render the service to him. It is
stated in Hamilton County v. Meyers, 28 Neb. 718, 722:
“While in this case public morals might suggest the pay-
ment of the claim presented, yet it would open a door
which would be liable to great abuse by the unscrupu-
lous.” If the county physician had refused or been un-
able to attend or had been incompetent to take care of the
case, a different question might have been presented.

The cause was submitted in district court to a jury.
The latter found for defendant. A number of questions
are raised with respect to the court giving certain in-
structions to the jury, but it is unnecessary to discuss
these in view of the fact that under the law and the facts
no recovery at all could be had.

The judgment of the district court is

. AFFIRMED.

PAINE, J., dissenting.

I respectfully dissent from the opinion filed in this case,
and desire, first, to set out additional facts disclosed by
the evidence.

Dr. H. L. Kindred, a physician and surgeon, of Meadow
Grove, was called to see Mrs. Mose Cleveland on the
evening of March 31, 1932, and found she had appendi-
citis, with temperature of 101, pulse 120, and decided she
should be operated on at once or the appendix would
rupture. Her husband said, “By God, this thing come
onto us and I haven't got a dime and no work and no
nothing.” Dr. Kindred telephoned W. S. Crook, the county
commissioner for that district, who asked whether she
could not be taken to the state hospital at Omaha, where
it would be done free of cost, and when told it was for
immediate action, and could not wait, he said to take her
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to the Lutheran Hospital at Norfolk, because the county
got rates there, and the county would stand the hospital
bill, but refused to authorize the surgeon’s bill. Dr. Kin-
dred kept ice on her side that night, telephoned to Dr.
Sayre, a surgeon at Norfolk, to be ready for operation,
and took her to Norfolk, where she was operated upon
the next morning.

It was found that the patient had a pus appendix, and
both Fallopian tubes were filled with pus and had to be
removed, and the wound had to be dressed three times
a day, as there was an enormous amount of drainage, but
she finally made a good recovery. Dr. Sayre testified that
his charge would ordinarily be $250 for this operation,
but, it being a pauper case, he filed a claim for only $150,
and upon objection by the county board he reduced it
to $100, and the bill was then rejected.

It appears that there was a county physician, who had
been appointed a short time previous to this, by the name
of Dr. T. H. Waters, who was to receive $200 a year.
He testified that, while he had not operated on an ap-
pendicitis case in possibly 12 to 15 years, if he had been
told about this case he would have operated. Dr. Kin-
dred testified: “Q. Do you know who the county physmlan
is, Doctor? A. No; I didn’t know you had one. * * * Q.
Doctor, during your conversation with Mr. Crook after
your examination of Mrs. Cleveland, did Mr. Crook men-
tion anything to you about a county physician? A. He
didn’t. He didn’t mention at any time.” Dr. Sayre, the
plaintiff, testified: “Q. Doctor, do you know if Dr.
Waters is a surgeon? A. I do most of his surgery.. Dr.
Salter does some and I do some. * * * Q. Does he do any
operating? A. I never heard of him doing any operating
at all.” W. 8. Crook, the county commissioner, does not
testify that he mentioned the fact to Dr. Kindred that
the county had a county physician.

Here was an emergency surgical case, which the law
required the county board to take care of. The physician
called testified he did not know that the county had a
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county physician until after the operation. He called in
a skilled surgeon, and together they saved the life of the
patient.

I frankly admit that there are strong precedents which
support the main opinion, yet, with a little search, I have
found opinions, largely from western states, which strong-
ly support this dissent, and take a stand supported by
every humanitarian principle.

“A physician employed by township trustees to render
aid to a pauper may recover therefor when the regular
county physician is under no obligation to attend the
township poor, or is incompetent, or inconvenient of ac-
cess.” 48 C. J. 540.

“Mervia Hahn, a poor, friendless, moneyless person,
was dangerously ill in the midst of a civilized community.
What was to be done? Should the poor creature die for
lack of professional succor because it was the wrong
factotum, the township trustee, rather than the mayor of
Onaga, who engaged the plaintiff’s professional services
to relieve her distress? This court has held that the im-
portant matter in such cases is to save life and succor
the distressed.” Leinbach v. Pottawatomie County, 116
Kan. 347. .

“The general rule is that, in cases of emergency attend-
ance of a pauper, a physician may hold the county liable
although he acted without the request or the consent of
the persons designated by statute as overseers of the poor,
where such poor person requires the immediate attention
of a physican, who renders services to relieve the neces-
sity; * * * the physician and surgeon may recover rea-
sonable compensation from the county within the limit
of the fund provided by law for such purpose.” Board
of Commissioners v. Enid Springs Sanitarium & Hospital,
116 Okla. 249.

“If such services were rendered without authority from
any county official authorized by law to bind the county,
it must, of course, appear that an emergency existed which
rendered it impossible to await such authorization, and that
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the situation was promptly reported to the board of county
commissioners or to the proper county official, of the
proper county.” Sweet Clinic v. Lewis County, 154 Wash.
416, See, also, Mandan Deaconess Hospital v. Sioux
County, 63 N. Dak. 538; Lacy v. Kossuth County, 106 la.
16; Newcomer v. Jefferson Township, 181 Ind. 1, Ann.
Cas. 1916D, 181; Bartlett v. Dahlsten, 104 Neb. 738;
Board of County Commissioners v. Cole, 9 Ind. App. 474.

“A physician, summoned to attend a pauper, called in
another to assist in the performance of a surgical opera-
tion, but no claim was made against the county except
by the former. Held, that, such employment not being
a delegation of authority, the county was liable.” Taylor
v. Woodbury County, 106 la. 502.

“Before a cause of action accrues in favor of a county
or its county board * * * against a relative who fails
to furnish support to an indigent relative entitled to sup-
port under the provisions of said section, it is necessary
that such delinquent ‘relative be first directed by order
of the county board to furnish support and refuse to do
so.” Howard County v. Enevoldsen, 118 Neb. 222.

In Caton & Starr v. Osborne County, 110 Kan. 711, the
text states that, if the child of an indigent person was
seized with appendicitis, or a mastoid attack, which was
likely to end in death if an operation was not immediately
performed or special medical treatment given, it would
be a gross dereliction of duty on the part of the overseer
if he did not promptly provide for such an emergency and
furnish proper care and relief. The syllabus in this case
holds as follows: “Notwithstanding the provisions made
for surgical operations and hospital treatment of the
children of indigent persons afflicted with certain deform-
ities and maladies, at the state hospital conducted by the
regents of the University, it is still the duty of the over-
seer of the poor in cases of emergency to promptly pro-
vide proper medical or surgical treatment for children of
the poor where the lack of emergency relief is likely to
result in the loss of life or other serious consequence.”
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Neslund v. Dawson County, No. 26554, was decided by
our Nebraska Supreme Court Commission April 30, 1929,
and its finding is only authority in that one case, yet it
is quite in point. Neal Bevard, a 13-year-old boy, was
struck with a heavy club on the school-grounds in Cozad,
and both bones of his right leg broken. The fibula was
broken in four places, and the foot had turned black from
lack of circulation. The injured boy was the oldest of
seven children, and, with the father and mother, lived
in a one-room shack with one bed. The county board was
in session at the time of the accident, down at Lexington,
18 miles distant, and, upon being called on long distance
telephone by a Good Samaritan, one of the commissioners,
who answered the telephone, refused.to do anything, and
rudely restored the receiver to its hook. He was again
called by long distance, and answered, “You are not going
to put any more of those d—d paupers on the county,”
and again hung up the receiver. Dawson county had no
county physician at the time. Thereupon, the boy was
taken to a hospital at North Platte, the bones were reset
several times, 25 X-ray photographs taken, and the limb
finally saved. The county board refused to pay claims
of $295 for hospital, X-rays, and surgeon’s fees in this
case, but Commissioners Thompson, Wilson, and Wolff
rightly affirmed the judgment of the district court in
ordering full payment made by the county board.

In the case at bar, although the member of the county
board for that district was assured by a reputable physi-
cian and surgeon of Meadow Grove, who had been called,
that it was a very serious case and required an emer-
gency major operation, the county commissioner did not
disclose the fact that the county had a county physician.
The surgeon in charge did not know that the county had
a county physician, who had only recently been employed;
and in a case like this, when the life of a citizen is hang-
ing in the balance, should the scales of justice be too
heavily influenced by technicalities? The life of an un-
fortunate human being should not be measured in dollars.
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The two questions raised by this case are these: (1)
If an unfortunate person, without means, is seized with
a serious illness, and only an immediate operation will
save life, should the claim of a competent surgeon, who
acts promptly at the call of distress, and saves the life,
be rejected in toto by a county board? (2) It being com-
mon knowledge that the methods and technique in major
operations are improving constantly, has a poor person
in distress no alternative but to submit to a delicate major
operation by a county physician who admits that he has
not performed such an operation in 12 to 15 years?

DUANE AESCHLEMAN ET AL., APPELLEES, V. HASCHEN-
BURGER COMPANY, APPELLANT.

FiLep May 22, 1934. No. 28977.

1. Death: PRESUMPTION. Ordinarily a presumption, such as the
presumption of natural death, has no weight as evidence. It is
merely a legal excuse for not offering evidence. If met with
evidence of probative force, it ceases to be a factor in the case.

BuUrDEN oF ProOF. The burden of proof is on the
one asserting death due to other than natural causes to estab-
lish such fact by a preponderance of the evidence.

3. Master and Servant: WORKMEN'S COMPENSATION: ~ACCIDENTAL
DeATH: Proor. Accidental death, in a compensation case, need
not be established to a certainty, but only to a reasonable cer-
tainty.

EMPLOYEE. Facts and circumstances analyzed
in opinion held to constitute salesman selling on commission an
employee, and not an independent contractor.

5. Evidence examined and held, death due to accident for which
recovery under employers’ liability act proper.

APPEAL from the district court for Lancaster county :
ELLwoop B. CHAFPELL, JUDGE. Affirmed.

Rosewater, Mecham, Burton, Hasselquist & Chew and
Loren H. Laughlin, for appellant.
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Reed, Ramacciotti & Robinson and Roman L. Hruska,
contra.

Heard before ROSE and PAINE, JJ., and LIGHTNER,
REDICK and THOMSEN, District Judges.

THOMSEN, District Judge.

This is an action brought under the compensation law
of the state of Nebraska to recover for the death of E.
J. Aeschleman. The latter was employed as a traveling
salesman for the Haschenburger Company, defendant.

At about 2 p. m. on February 23, 1932, Aeschleman was
found beside his car on the road several miles from the
town of Heartwell. Two men (later, witnesses) were
traveling in a car westward on this road, when they
noticed a two-seated Ford on the ridge off the right-hand
side of the road. A ditch, about five feet below the sur-
face of the road, separated the ridge from the road. The
ditch was about half full of snow. The Ford was headed
westward, straddling the ridge, and leaning sharply in
the direction of the ditch. The car was a two-door one.
The left door of the car was open, the door window was
down, Aeschleman’s body was lying on the snow almost
at right-angle with the car, his head pointing toward the
road, his arms extended; one foot was caught between
the brake and clutch pedal, the other leg was doubled
under him; a small metal tank, weighing about 35 to 40
pounds, was lying in the snow near the rear left wheel
“but a little farther back;” a lever handle, part of the
tank, was broken off and lying nearby. The snow did
not indicate that the body had been dragged. _

Later, an inspection of the car and the marks leading
to it was made. The radius rod was found to be either
broken or bent, and the right front wheel bent around
to an angle of about 90 degrees. The front right fender
had a nick on it and some cement paint, and part of its
paint was scratched off. About 70 feet to the rear on
the highway, a concrete post over a concrete culvert had
a nick on it the height of the fender with some of the
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paint of this car on the nick. Following the wheel marks
leading from this cement post to the east were skid marks
for about 30 “steps,” indicating a motion backward and
forward from the soft part of the road to the hard sur-
face; shortly beyond the post to the west the wheel marks
became indistinet, disappeared for six paces, but were
picked up again near where the ditch began, and ran
through the ditch up onto the ridge for about 40 feet to
the car.

The day was clear and bright, but the road was slippery
and soft along its sides, the hard gravel portion in the
center, about eight feet wide, being described as “slick,”
“rough” and ‘“wash-boardy.” Some ice and snow had
accumulated near the right-hand culvert and made a rise
up to a level of the culvert apron, and the wheel marks
indicated that the right wheels of the car had gone over
this rise.

Some indication of the limit of a safe and cautious
speed on that road that day is shown by the speed of the
witnesses’ car—30 to 35 miles an hour. All of the in-
dications are that Aeschleman’s car must have been going
at a higher rate of speed. Aeschleman’s car could not be
pulled out by a wrecker; the road maintainer was re-
quired to remove it. Aeschleman’s car passed about 70
feet beyond where it is evident it had struck the post,
passed through the five-foot ditch and for 40 feet onto
the ridge, coming to an abrupt stop with a broken or bent
radius rod and twisted wheel. The front seats were
thrown forward and the ignition was on. Great power
was required to have driven the car to the position in
which it ultimately rested, and it is reasonably certain
that this power was accomplished by the momentum
which the car had gained from previous speed. Where
the wheel was so severely bent out of line or the radius
rod was bent or broken is not known, but the evidence
does not show in the wheel marks that any wheel was out
of line. So it is reasonable to infer that the mechanical
.defects arose in the latter part of the trip, and that these
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defects stopped the car’s flight, and the indications are
with reasonable certainty that the ride after the car
struck the ditch was one of violence.

The witnesses picked Aeschleman up and carried him
to a nearby town. He was breathing hard when picked
up, was unconscious, never regained consciousness or said
anything, and died within about 10 minutes from the time
that he was taken into the car and before the witnesses
reached a doctor’s office. Both witnesses had been deputy
state sheriffs, and one of them was then engaged in the
prohibition service. Before Aeschleman died, this wit-
ness took the precaution to smell his breath and found
no odor on it.

About five hours after Aeschleman’s death Dr. Guildner
made a casual examination of the body. Aeschleman
never wore a hat. Dr. Guildner found a lump on the top
of the head extending over a diameter of two and a half
to three inches, in the midline from ear to ear. After
the embalming, this lump practically disappeared, and this
doctor, who was requested to make a post mortem by the
compensation insurance carrier, regarded the lump of
such slight significance then that he did not mention it
in his report. The post mortem was conducted about 30
hours after Aeschleman’s death and revealed macroscopi-
cally no physical imperfections of any kind. The stomach,
heart and brain were removed and the stomach was im-
mediately sent for a test for poisons to the University
Hospital at Omaha. Dr. Guildner found no evidence of
poisons, but he wanted to exclude every possibility. The
brain was sectioned at the post mortem, but was not sent
to the University Hospital until a month later. The heart
accompanied the brain, These were preserved by being
immersed in formalin, but the evidence does not show
when the formalin was applied. However, the record does
show that the body had been embalmed, but fails to show
that the embalming finid would not adequately preserve
the brain substance so as to furnish satisfactory material
for a microscopic examination. In the condition it ar-
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rived, however, it was not satisfactory for gross examina-
tion.

Getting back to the scene of the accident, the inside of
the car showed new tears and indented cuts on the up-
‘holstering and frame near the door at about the height
of a man’s head. There is no evidence that any of the
windows were open except the one in the left door. The
metal tank found at the car was a pressure sterilizer
which at the request of his employer Aeschleman had
picked up at a Hastings hospital. A metal stand or
frame, about three feet high, a part of the sterilizer, was
in the car leaning against the front seats. The sterilizer,
about two feet long and one foot in diameter, was made
of metal. It had a large dent in the center. Snow was
on the ground in the ditch beside the left side of the car.
There is no evidence that the sterilizer, which was cylin-
drical, had rolled. It is reasonably certain that there is
no way the sterilizer could have left the car except
through the driver’s window; that it got out of the car
before the car came to rest is clear from what is pre-
sented. The body of Aeschleman was not dragged, so it
is reasonably certain that he fell or was thrown out of
the car when the car stopped; that the sterilizer left the
car while Aeschleman was still in it. There is no way
that it could have left the car through the driver’s win-
dow without coming in contact with Aeschleman. Its
weight was 35 or 40 pounds. No matter what position
the sterilizer had occupied in the car, when it was set
in sufficient motion to leave the car, its momentum, as
a scientific fact would be sufficient to deal a violent blow.
The fact that the heavy metal handle of the sterilizer
apparently had broken enroute is some indication of its
force. The place where Aeschleman’s bump occurred is
about even with the cut upholstering on the car inside;
it is also at a place where it is highly probable and al-
most certain the tank must have made its departure. We
cannot conceive of another place available for its exit.
If the tank hit his head a violent blow, it is apparent
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that the force exerted could have been sufficient to have
caused a fatal injury.

That Aeschleman was normal when his car first began
to skid about on the road is indicated by the character
of turns which the car made before it struck the post. -
It is reasonably certain that Aeschleman was skidding in
the soft part of the road and that he was attempting to
pull the car back and straighten its course on the hard
side of the road; that by a narrow margin he succeeded
in avoiding the post head-on; that his car was partially
out of control during the various attempts at straighten-
ing it out. It is also reasonably certain that, if Aeschle-
man had been unconscious at that time and had had no
control over the car, the pull on the right wheel made
by the soft road would have been sufficient to have di-
rected the car to the right without any return to the
hard surface.

No one saw the accident, and after Aeschleman was
taken to town it took about three-quarters of an hour
before the witnesses returned to the scene of the accident
to inspect the ground and car. The road was a main
traveled highway. It had some traffic on it that day.
It is reasonable to suppose that other traffic may have
made marks on the road and in the soft portions, but the
fact that the witnesses traced the skid marks directly up
to the place where the paint was knocked off the con-
crete post, the fact that the material off the post was on
the fender, and that material from the fender was on the
post, and that the wheel marks after leaving the post
were ‘“‘picked up” with those appearing, after a lapse of
six paces, indisputably connecting with the car, would
indicate with reasonable certainty that the skid marks
seen by the witnesses were those of Aeschleman’s car.

That one may have but slight physical indication of a
blow of such violence that it would cause death is shown
by one of the defendant’s witnesses, Dr. Duncan: “Q.
You can have a blow on the head sufficient to kill with-
out a fractured skull, can’t you? A. Surely. Q. And you
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can have a blow on the head sufficient to kill without ex-
ternal discoloration? A. Yes, sir. I think some of the
most serious forms of head injury are those not associated
with fracture. Q. And you can have a fatal blow on the
head which does not produce readily apparent macroscopic
evidence to any one but a skilled pathologist? A. Yes,
sir.” The fact that the bump on the head was reduced
to an extent that it was not mentioned in the post mortem
is accounted for by the fact that the embalming fluid re-
duces swellings of this character, and that the post mor-
tem was not performed until about 30 hours after the
man had died, and after he had been embalmed. The fact
that no evidence of brain trauma was found macroscopi-
cally at the time of the post mortem is explained by
reason of the fact that embalming fluid has some effect
of leaching out some of the red corpuscles of a hemor-
rhage unless the area were large; but upon microscopic
examination Dr. Eggers found in one section of the cor-
tex evidence which he describes as ‘“‘presumably of trau-
matic character,” which was ante mortem. He explains
this by saying: ‘“The area involved in this change was
about one-fourth of a square centimeter which is not a
macroscopic lesion although it was only recognizable as
a microscopic lesion, and I would confirm from the fact
that I found this in two or three samples that it must
have covered an appreciable amount of brain tissue.” The
changes which were post mortem were accurately de-
termined by this witness, and his opinion is that what he
found was ante mortem and due to injury.

The burden is upon the plaintiff to establish that the
man came to his death by reason of accident. The pre-
sumption prevails that he died a natural death, but it
prevails only so long as there is no evidence on the sub-
ject of how he came to his death. So it devolves upon
the plaintiff to establish the fact that the deceased did
not come to his death by reason of natural causes, and
he met this burden by ruling out in his evidence and to
some extent by cross-examination about every probable
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cause of death known to science. An inspection of all
the vital organs at the post mortem disclosed no infec-
tion; no evidence of plaques, emboli or infarcts was found.
In other means of a probably natural death, defendant
relies upon the stoppage of some minute artery which
could only be discovered by months of microscopic work.
Such evidence would have proved, probably to a certainty,
the presence or absence of natural death. However, as here-
inafter explained, under all the facts this was a higher
burden than plaintiff was required to assume. However,
it seems improbable that such cause could have existed,
in that the evidence lacks any showing of infection to
give rise to floating particles in the blood stream.

In assuming the foregoing burden, the plaintiff also
took it upon himself to exclude any possibility of death
by poisons. The stomach was sent to the Nebraska Uni-
versity and upon analysis by toxicologists they failed to
find any evidence of 51 different kinds of poisons. This
is a burden that the plaintiff need not have assumed. It
was solely his duty to prove that the man came to his
death by reason of accident. To do this it was necessary
to produce evidence to overcome the presumption of
natural death, and upon introduction of convinecing evi-
dence the presumption of natural death would disappear.
Ordinarily, a presumption of this character has no weight
as evidence. It is a mere legal excuse for not offering
evidence. If met with evidence of probative force it
ceases to be a factor in the case. Stumpf v. Montgomery,
101 Okla. 257, 32 A. L. R. 1490. It is not evidence but
merely a rule concerning evidence. See Alpine Forward-
ing Co. v. Pennsylvania R. Co., 60 Fed. (2d) 734; Mclver
v. Schwartz, 50 R. 1. 68; Smith v. Tompkins, 52 R. 1. 434;
Normandin v. Parenteau, 150 Atl. (R. 1.) 460; Board of
Water Commissioners v. Robbins, 82 Conn. 623, 639; Min-
utilla v. Providence Ice Cream Co., 50 R. 1. 43; Eggeling
v. Chicago, R. I. & P. R. Co., 119 Neb. 229;: Common-
wealth v. De Francesco, 248 Mass. 9, 34 A. L. R. 937;
Rhodes v. Pennsylvania R. Co., 298 Pa. St. 101; 9 Ency.
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of Evidence, 885; also end of annotation in 42 A. L. R.
872, and an interesting discussion of the subject in 46
Harvard Law Review (1982-1933) 1141. The prime,
long-established exception to this very sound rule in this
state is the presumption of innocence which does have
the force and weight of evidence, following the same
rule as in Coffin v. United States, 156 U. S. 432; Garrison
v. People, 6 Neb. 274, 285.

If, then, thereafter the defendant could have shown any
evidence of probative value that the man came to his
death by reason of poisons, self-administered or other-
wise, it may have been sufficient to have raised the ques-
tion of such character of death and made it necessary for
plaintiff to outweigh such proof by more convincing evi-
dence of accidental death.

Here we have not the slightest evidence to warrant an
inference of self-destruction. Aeschleman was a healthy,
good-natured man, 31 years of age, married, and appar-
ently happy in his family life. Dr. Guildner, a customer
of Aeschleman, had seen him the night before and again
four hours before his death, and testified the meetings
had been pleasant; Aeschleman, on departing, saying he
would see the doctor the next month. In the decided
cases in which the burden to prove accidental death re-
quired the plaintiff to assume disproving suicide, evidence
of suicide of convineing character had appeared. The
presumption of natural death, then, had spent its force
and the contest was to overcome the evidence of suicide
in order to prove accidental death. Grosvenor v. Fidelity
& Casualty Co., 102 Neb. 629; Dodder v. Aetna Life Ins.
Co., 104 Neb. 70; De Bruler v. City of Bayard, 124 Neb.
566. No burden then rested on the plaintiff to establish
that the deceased had not come to his death by reason of
poisons intentionally or unintentionally administered, and
it was unnecessary for plaintiff to have introduced evi-
dence on the subject.

The medical evidence is sharply conflicting. On the
side of the plaintiff is the festimony of Dr. Guildner, the
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one who performed the post mortem, and Dr. Eggers,
who examined the brain and heart 30 days after the post
mortem. Dr. Guildner is a young doctor with about
three years’ experience. Dr. Eggers, on the other hand, is
a man of wide experience. He has the chair of Pathology
at the University of Nebraska Medical College, which po-
sition he has occupied since 1916. His specialty is path-
ology. For the defendant two experts appeared: Dr.
Gecrge W. Covey, who has specialized in internal med-
icine, diagnosis and pathology, and was pathologist at
Base Hospital No. 49 in France; and Dr. Duncan, who
has practiced about 20 years, specialized in surgery, being
professor of that subject at the Creighton University, and
served as a surgeon in the army during the World War.
The latter two testified from either hypothetical ques-
tions or answered the testimony they heard in the court-
room. The evidence fails to show that either one of the
latter ever examined the slides of the brain which Dr.
Eggers produced in court. Of these witnesses, those for
the plaintiff had the advantage of actual contact with the
body, or parts of it. Dr. Guildner’s opinion is that
Aeschleman came to his death by reason of a blow on
his head produced by the sterilizer. Dr. Eggers found
a condition in part of the cortex of the brain which it was
his opinion was ante mortem and due to injury, and al-
though on cross-examination he said the condition he
found might possibly be due to a number of causes, yet
he insisted that he had his opinion as to what caused the
condition. On practically every subject connected with
the examination these witnesses disagreed. They dis-
agreed as to the extent of the injury which a blow leav-
ing visible marks of the character described could cause,
as to what the visible effect of a fatal blow would be
microscopically and otherwise, and as to the findings from
Dr. Eggers’ examination of the slides. From the reading
of all this medical testimony alone it is clear that no find-
ing could be made as a certainty as to the cause of Aesch-
leman’s death.
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We have considered the matter of the credibility of
these various witnesses and have noted the fact that Dr.
Guildner was the physician for some relatives of the
deceased ; that he knew the deceased well; that this doctor
was a customer of the deceased; but merely because of
this relationship it is not the province of the court en-
tirely to disbelieve a witness whose testimony is probable.
There is nothing in the record to indicate that he wilfully
and intentionally testified falsely. We cannot, therefore,
exclude the evidence of Dr. Guildner’s finding a bump
on the man’s head, nor can we exclude his opinion as to
the cause of the man’s death, merely by reason of the
foregoing facts. Dr. Guildner was in better position than
any one else to know the man’s condition, and, taken as
a whole, the plaintiffs’ experts coming into actual contact
with the things about which they testify were in better
position to know than the experts for the defendant, who
base their opinions solely upon what was told to them
or what they heard. Furthermore, as stated in Conroy
v. Garries, 126 Neb. 730. “In this situation we think it
proper to take into consideration the finding of the trial
judge who saw the witnesses and heard them testify and
was thus in better position to judge of their credibility
than is this court. [n re Estate of Waller, 116 Neb. 352;
Peterson v. Winkelmann, 114 Neb. 714; Jones v. Dooley,
107 Neb. 162.”

Coming now to some detalls mentioned by defendant:
The defendant objected to certain testimony with respect
to Dr. Guildner’s examination of the slides prepared for
pathologist Eggers, but the record shows that the slides
were produced in court, and in view of the fact that the
defendant apparently had ample opportunity to inspect
these slides, we see no error in accepting the testimony
of Dr. Guildner with respect to them. It was upon the
slides, in conjunction with Dr. Guildner’s own examination
of the deceased, both before and at the post mortem, that
he reached a conclusion that Aeschleman died of con-
cussion of the brain.
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The defendant objects to testimony in part based upon
conversations with Dr. Eggers. But these conversations
related merely to Dr. Eggers’ conclusions as to what the
slides of different portions of the brain disclosed to him,
and to the same facts Dr. Eggers testified while on the
stand. An objection is also made that the slides were not
prepared by Dr. Eggers, but testimony shows that they
were prepared by an expert under the direction and
supervision of Dr. Eggers and that the slides about which
he testified were those so prepared. It is stated in de-
fendant’s brief that Dr. Guildner testified to a large num-
ber of slides, “probably ten,” and that “these were not
produced in court except the three testified to by Dr.
Eggers,” but we find Dr. Eggers testified with respect to
three “brain sections,” and not to three slides only, and
when asked whether the slides so prepared were in his
possession, the record shows that he produced them. No-
where does the record show how many slides Dr. Eggers
produced in court, nor that all the slides to which Dr.
Guildner testified had not been produced.

It is shown that the deceased was lying with his glasses
“setting perfectly on his nose.” The record fails to show
what variety of glasses these were, whether they were
the kind that fit onto the nose alone, or the variety that
loop over the ears. In any event, the matter is not im-
portant. The position that Aeschleman occupied when
found indicates, as certainly as can be shown by circum-
stantial evidence, that he either fell or was thrown out
of "the car, and if this violence was insufficient to dis-
lodge his glasses, then certainly the fact that the glasses
remained on his nose would not lead to an inference that
he had not experienced violence while in the car.

The defendant says the record does not show how long
Aeschleman had been lying in the position in which he
was found. We see no importance to this detail, but
since the road was a main traveled one, upon which at
least two cars passed while the witnesses were there, one
would naturally assume that cars passed regularly on the
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highway, and although not a very weighty inference, yet
it is likely that if other cars had passed before the wit-
nesses’ car arrived Aeschleman would probably have been
seen before. It is unlikely that he would have remained
there a long time without his having had some one see
him in the position in which he was so clearly visible.

To reach a conclusion on this part of the case, taking
into consideration the medical findings and all the physi-
cal facts, the speed at which Aeschleman’s car must have
gone, its tortuous course, the path it followed through the
ditch and onto the ridge, the condition of the road, the
clearly apparent violence with which the car was treated,

“the bump on Aeschleman’s head, the practical impossibil-
ity of the cylindrical vessel leaving the car except through
the window and at a height of Aeschleman’s head, the
position of the cylinder, its weight, the broken handle,
the marks in the car, the position which Aeschleman oc-
cupied, would lead to an abiding conviction that Aeschle-
man received injuries from which he died; that his death
was accidental ; that his death is so established to a rea-
sonable certainty. Ordinarily, varying facts and circum-
stances which produce proof that establishes a certainty,
a reasonable certainty, a probability, or merely a possi-
bility, make it practically impossible to assert definitely
the classification into which facts fall, for surrounding
each term is a twilight zone into which certainty merges
into reasonable certainty, reasonable certainty into prob-
ability, and probability into mere possibility. Therefore,
facts and circumstances in other decisions are of little
benefit in reaching a conclusion of “reasonable certainty.”

Coming now to another phase of the case: The appel-
lant contends that Aeschleman was not an employee, but
an independent contractor, and for that reason the ap-
pellant is not liable for compensation. Of course, if he
were classed as an independent contractor, then no lia-
bility on the part of the appellant would exist; so it be-
comes necessary to summarize the evidence.
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“Under cases heretofore decided there seems to be no
single test as to what kind of an agreement will constitute
one an employee within the workmen’s compensation act.
The measure or method of payment, who it is that selects
the place and hours of labor, the particular plan of the
work and liability for wrongful failure to properly per-
form it are often significant, though not necessarily con-
trolling. Generally, the questions of whether or not the
alleged employee, by the terms of the agreement, is un-
derstood to retain the right to direct the manner and
method of the work as it proceeds, and what work shall
be done and what not done, are important factors in .
determining whether or not the one doing the work is
an employee.” Johnston v. Smith, 128 Neb. 716.

Aeschleman was employed by the defendant company
as a salesman of pharmaceutical and medical equipment.
He was given a definite territory. He was required to
make certain calls during each week, and for the most
part required to be at the home office at each week-end,
at which time he assisted in the work at the office, and
at inventory time assisted in taking inventory; he was
required to cover his entire territory in a given time and
required to make daily reports and personal calls on
customers. Among his other duties were to service ma-
chines and equipment in his territory and to make collec-
tions, not only on his own accounts but on others. The
prices at which he sold goods were fixed, and any credit
. extended by him to customers had to be ratified or ap-
proved by the office. He began originally as a price clerk
for the company, at which time he received a salary of
$175 a month. At the time of his death he was working
on a commission basis and receiving an advance of $50
a week, which is the amount he had been receiving for
a long time, and although the president of the company
at first testified that the matter of charging this advance
to his account was merely a matter of computation to
determine what net business Aeschleman was producing,
yvet later he stated that since Aeschleman’s commissions
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had fallen short by about $1,900 of the amount paid to
him regularly, if Aeschleman had had an estate he would
have filed a claim for it. The evidence further shows
that during the time Aeschleman worked on inventory
and in the office, and also on one occasion when he made
a week’s trip to Wisconsin at the request and in the in-
terests of his employer in order to study service to be
given to certain equipment made by a factory there, he
was paid the same amount and these amounts were
charged to his commission account. He was required to
keep in constant touch with the office while out on the
road, and occasionally the company would order him to
go on emergency service calls. Out of the weekly pay-
ments he was required to pay his own expenses. The
character of supervision exercised by his employer, the
necessity for labor every day, the nature of his work,
the service calls and collection duties are all important
factors in making the relationship a closer one between
Aeschleman and his employer than that mentioned in the
cases of Johnston v. Smith, supra, and Christensen v.
Protector Sales Co., 105 Neb. 389, upon which cases the
appellant relies, and bring Aeschleman within the classi-
fication of an employee. The fact that Aeschleman had
his own car and paid his own expenses, under the con-
ditions, is not so important. Standish v. Larsen-Merry-
weather Co., 124 Neb. 197; Showers v. Lund, 123 Neb. 56;
Cole v. Minnick, 123 Neb. 871. "

We find no merit in the proposition suggested by ap-
pellant that the insurance carrier is not liable because the
policy provides that it covers only ‘“outside salesmen, col-
lectors, and messengers who do not deliver merchandise,”
claiming that Aeschleman was delivering merchandise at
the time of his death, having picked up the sterilizer at
the Hastings hospital. We also note that Aeschleman
occasionally delivered pharmaceutical materials out of his
sample case, and that these were replaced by his em-
ployer. These acts of delivering were merely occasional
and unimportant in considering all his work; and the
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customary interpretation most favorable to the insured
would offer no comfort to the appellant in these incidents.
The court further notes that on a former occasion when
Aeschleman had hurt himself in stepping into his car the
insurance carrier had paid temporary disability; and that
the insurance carrier has régularly received from the em-
ployer premiums to cover the compensation insurance of
this particular employee. There seems some merit in the
contention of appellee that these latter facts furnish ad-
ditional grounds for fixing liability. Venuto v. Carter
Lake Club, 104 Neb. 782; Brown v. Bouschor, 207 Mich.
594; Kennedy v. Kennedy Mfg. & Engineering Co., 163
N. Y. Supp. 944.

The appellant complains that the court allowed interest
at 7 per cent. on delinquent payments, the appellant
classifying this interest as a penalty. The two cases cited
in support of this proposition, McCrary v. Wolff, 109 Neb.
796, and Osborn v. Omaeha Structural Steel Co., 105 Neb,
216, relate to the 50 per cent. waiting time penalty. No
cases are cited which assert that interest is classified as
a penalty. Interest naturally follows the allowance of a
claim of this character or any amount a court finds due.

The appellant shows that the widow remarried; and be-
cause of this fact contends that under the statute the
compensation benefits become payable to the children, for
the period since the widow’s remarriage only; that these
appellees, Duane and Charles, are not entitled to com-
pensation for the entire period, and particularly not to
the burial benefit. We find no merit in these contentions.
Section 48-124, Comp. St. 1929, provides: “If the com-
pensation payable under said sections to any person shall
for any cause cease, the compensation to the remaining
persons entitled thereunder shall thereafter be the same
as would have been payable to them had they been the
only persons entitled to compensation at the time of the
death of the deceased.” This section of the statute
further provides that when the widow remarries the com-
pensation benefits shall become payable to the children.
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Section 48-122, Comp. St. 1929, provides for a burial al-
lowance of $150 without deduction from other compensa-
tion. The appellant cites the fact the widow paid the
burial expense and that it exceeded the $150 allowed by
the court. No claim is made that appellant or the in-
surance carrier ever paid this sum to the widow or that
they paid any compensation to the widow. Furthermore,
the widow is a party to the suit and is not objecting. So,
in view of the sections of the statute quoted, we see no
inequity in allowing the total compensation and death
benefit as allowed by the district court.

The fact that Aeschleman was paid $50 a week and that
he paid his own expenses out of this sum is asserted not
to be a foundation for determining what his weekly sal-
ary was, but we find no other satisfactory means of doing
so. If he had been staying at home it would have been
necessary for him to have supplied himself out of his
salary with practically the same necessaries and comforts
of life as on the road, and under the conditions it is im-
material what he may have spent out of the $50 a week
for his own living. His income was practically fixed un-
til such time as business improved and the commission
from his sales would enable him to receive a larger
amount, and in any event the $50 a week was more than
doubly sufficient to have been the foundation for the com-
pensation allowance of $15 a week.

We find no error in the district court’s decree. It is
in all respects affirmed, with the addition of an allowance
of a reasonable attorney’s fee to the appellees’ attorneys
for work in this court, which the court fixes at the sum
of $200.

AFFIRMED.
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LINCOLN RoAp EQUIPMENT COMPANY, APPELLEE, v. C. M.
BoLTON: JOHN LAUTENSCHLAGER, APPELLANT.

FIiLEp May 25, 1934. No. 28896.

1. Appeal. In determining the sufficiency of the evidence to sus-
tain a judgment in an action at law, where the parties waive a
jury, the trial court’s finding is equivalent on appeal to a jury’s
verdict, which will not be set aside on issues of fact unless
clearly wrong.

2. Accession. A mortgaged gasoline engine as an accessory bolted
to the frame of a road grader does not necessarily merge therein
by accession, where it can readily be identified and disconnected
without material injury to either, but may be replevied by
mortgagee, if that remedy is justified by the facts and cir-
cumstances.

APPEAL from the district court for York county: HARRY
D. LAaNDIS, JUDGE. A ffirmed.

Kirkpatrick, Good & Dougherty, for appellant.
Sandall & Webster, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY and
PAINE, JJ.

ROSE, J.

This action was commenced in the county court of York
county to recover by replevin what is called a “Caterpillar
Power Unit on Elevating Grader #XK-146,” the power unit
being a gasoline engine or motor. The Lincoln Road
Equipment Company, plaintiff, pleaded right of possession
of the unit by virtue of a note and duly registered chattel
mortgage for $300, a debt long since due and unpaid.
C. M. Bolton and John Lautenschlager are defendants. It
is alleged in the petition that Bolton executed the note
and secured it by a chattel mortgage on the unit; that the
entire debt with interest was due and unpaid October 10,
1931 ; that the mortgaged chattel was wrongfully detained
by Lautenschlager; that payment of the note and possession
of the unit were demanded and refused. Under petition,
affidavit, bond and writ, the sheriff seized the unit and
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delivered it to plaintiff.. On sufficient pleadings the county
court decided the issues in favor of plaintiff. Lauten-
schlager, from whom possession had been taken, appealed
to the district court, where a jury was waived and the
cause tried on the pleadings filed in the county court,
including Lautenschlager’s plea of not guilty. The trial
in the district court resulted in findings and judgment
that plaintiff was entitled to possession of the unit; that
Lautenschlager had wrongfully detained it; that plaintiff
recover from him resulting damage of one cent. Lauten-
schlager appealed to the supreme court.

The principal argument for a reversal is directed to the
proposition that the evidence is insufficient to sustain the
judgment. Under this head it is contended that the “Cater-
pillar Power Unit” was annexed to, and by accession be-
came a part of, the “Elevating Grader #K-146,” upon
which Lautenschlager had a chattel mortgage lien prior
to that of the chattel mortgage upon which plaintiff relies.
The point urged is that the unit was so annexed that it
could not readily be identified and disconnected without
injury to the entire road grading outfit. It is argued fur-
ther that Bolton and plaintiff, without the knowledge or
consent of Lautenschlager, detached the power take-off and
installed in place of it the power unit, and thus destroyed
the first lien thereon, unless it attaches to the accessory.

In determining the sufficiency of the evidence to sustain
a judgment in an action at law, where the parties waive a
jury, the trial court’s finding is equivalent on appeal to a
jury’s verdict, which will not be set aside on issues of
fact unless clearly wrong.

There is evidence tending to prove the following facts:
The original grading equipment or outfit owned by Bolton
consisted of a caterpillar tractor, a grader and a “power
take-off” mounted on the grader. The tractor hauled the
grader. The take-off was a mechanical device utilizing
power from the tractor to operate an elevator by which
loose earth was moved from a plow in the grading process.
When Bolton was the owner of the entire original road-
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grading equipment, he encumbered it and other similar
equipment by a 5,000-dollar chattel mortgage in favor of
Lautenschlager November 4, 1930. This mortgage was
duly registered in York county November 5, 1930. In this
situation, while Bolton was in possession and control of his
grading outfit, he bought from plaintiff the gasoline engine
or “One Power Unit to be attached to Elevating Grader
#K-146,” to be used in place of the take-off, giving the
plaintiff ‘a note for $300, and securing it by a chattel
mortgage on the new power unit or engine alone. The
300-dollar mortgage was dated August 12, 1931, and duly
registered in York county August 17, 1931. Pursuant to
the contract, plaintiff removed the power take-off, bored
holes in the frame of the grader and bolted thereon the
new power unit or gasoline engine. Plaintiff did not take
possession of the removed power take-off and the evidence
does not disclose what became of it. It may be inferred
from the circumstances that it was left with Bolton who
then had possession and control of the entire original road
equipment in Seward county at the time the change was
made. There is evidence tending to prove the facts out-
lined.

While there is testimony that the boring of the holes
in the frame of the grader would tend to weaken it, though
not materially, there is also testimony that the removed
take-off, if replaced, would operate the elevator as efficiently
as it did before the change.

There is no doubt about the identity of the new unit or
gasoline engine which Bolton bought from plaintiff and
mortgaged. It was a separate chattel when sold. It was
not welded to the grader mortgaged to Lautenschlager.
It was disconnected by the removal of bolts. There is
nothing to show that the sheriff had any difficulty in
identifying and disconnecting it. Plaintiff had sold it to
Bolton. They were contracting parties. Their intention
to treat it as a separate chattel for the purpose of a lien,
when Bolton was in possession and charge of it in Seward
county, may be inferred from the sale of it and the execu-



VoL. 127] JANUARY TERM, 1934 227
Mayo v. State

tion and delivery of the chattel mortgage thereon. In
the better view of the evidence it seems to sustain the
findings of the trial court that plaintiff’s chattel mortgage
on the unit was valid; that the mortgaged unit did not
merge in the grader; that Lautenschlager’s mortgage did
not attach to the unit and was not a lien thereon. In
this view of the evidence in connection with the findings
of the trial court, the decision on appeal is not controlled
by the following rule of law:

“Where accessories become a component part of a chattel
and so incorporated as to be incapable of separation with-
out injury to the whole, they merge in the principal thing,
and become the property of the owner of the chattel.”
Motor Credit Co. v. Smith, 181 Ark. 127. For other cases
see note in 68 A. L. R. 1242 et seq:

AFFIRMED.

DAN MAYO V. STATE OF NEBRASKA.
FiLEp May 25, 1934. No. 29055.

1. Rape: TESTIMONY OF PROSECUTRIX: CORROBORATION. “In a
prosecution for rape, it is not essential to a conviction that the
prosecutrix should be corroborated by the testimony of other
witnesses as to the particular act constituting the offense. It
is sufficient if she be corroborated as to material facts and cir-
cumstances which tend to support her testimony, and from
which, together with her testimony as to the principal fact,
the inference of guilt may be drawn.” Fager v. State, 22 Neb.
332,

2. : : . “In a prosecution for rape, the
corroboration of prosecutrlx may consist of circumstantial evi-
dence.” Kotouc v. State, 104 Neb. £80.

3. : . “‘In the prosecution of a charge for
rape upon a female child under the age of consent, testimony of
subsequent acts of illicit intercourse, related in time to the
offense charged, is admissible as corroborative evidence of the
principal fact sought to be established.’ Woodruff v. State, 72
Neb. 815.” Kotouc v. State, 104 Neb. 580.
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ERROR to the district court for Custer county: BRUNO
O. HOSTETLER, JUDGE." Affirmed.

Squires, Johnson & Johnson, for plaintiff in error.

Paul F. Good, Attorney General, and Daniel Stubbs,
contra. .

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY
and PAINE, JJ., and MESSMORE, District Judge.

ROSE, J.

In a prosecution by the state in the district court for
Custer county, Dan Mayo, defendant, age 33, was con-
" victed of rape upon a female child 14 years of age on or
about May 20, 1932, and for that felony wgs sentenced
to serve a term of five years in the penitentiary. As plain-
tiff in error in the supreme court, defendant below presents
for review the record of his conviction.

The principal assignment of error is insufficiency of the
evidence to sustain the conviction. The argument under
this head is directed chiefly to the proposition that the
conviction depends on uncorroborated testimony of prose-
cutrix alone and is emphatically contradicted by defendant
who testified in his own behalf. This point was elaborately
argued and required an examination and a consideration
of all the testimony in a long record.

The scene of the felony, if committed, was a ‘“pocket”
in a canyon on the Stuckey ranch about six miles east of
Oconto in Custer county. Prosecutrix testified directly and
positively that defendant had illicit relations with her at
the place mentioned late in May, 1932, detailing the cir-
cumstances. She ftestified in substance that as directed
by defendant she went into the canyon, and that he came
up on horseback shortly afterward, dismounted, tied his
horse to a tree and had sexual intercourse with her in the
pocket of the canyon where they were alone. If she told
the truth defendant was guilty as charged. Was there
corroboration within the meaning of the eriminal law?

In addition to the testimony of prosecutrix there is
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'evidence of the following facts: The Stuckey ranch con-

tained large tracts of rough land where there were can-
yons and ridges. There were two sets of improvements on
different parts of the ranch. The father and mother of
prosecutrix, the latter and four of her brothers occupied
one of the houses, having moved into it March 1, 1931.
The other house was occupied by defendant, his wife and
three children. In going to and from Oconto defendant:
passed the home of prosecutrix. The two families were on
friendly terms early in 19381, and for more than a year
exchanged work and visited and dined with each other at
both homes. Defendant often stopped at the home of
prosecutrix on his way to and from Oconto; saw her alone
at times in canyons, cornfields and hayfields; had been
alone with her in an automobile, and on a hayrack; had
scuffled with her frequently at her home and on the ranch;
had pulled her off a horse and bit her ear. She had said
she was crazy about him.

There is evidence of the foregoing believable facts in-
dependently of the testimony of prosecutrix. In the sit-
uation outlined, as indicated by witnesses other than prose-
cutrix, she became pregnant. She gave birth to a child
March 15, 1933. Defendant admitted on the witness-stand
that he rode into the canyon, saw prosecutrix there May
24, 1932, and walked alone with her there to the place
she had called the “pocket.” A brother of prosecutrix tes-
tified he came near them, saw them there alone, and rode
out of the canyon behind defendant on the horse, leaving
the sister behind. There is also evidence that defendant,
after he was arrested, was confronted with the charge in
the office of the county attorney in the presence of other
persons and did not deny it. The evidence of rape is
conclusive. Prosecutrix was too young to consent to an
act resulting in pregnancy. Without her testimony, the
jury were at liberty to infer from the evidence that
defendant had an amorous attachment for her and an
opportunity to indulge it, notwithstanding his denials of

. guilt. While there was no direct corroboration of the prin-
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cipal fact, that was unnecessary in view of the circumstances
corroborating her story. The following has long been a rule
of criminal law:

“In a prosecution for rape, it is not essential to a con-
viction that the prosecutrix should be corroborated by the
testimony of other witnesses as to the particular act con-
stituting the offense. It is sufficient if she be corroborated
as to material facts and circumstances which tend to support
her testimony, and from which, together with her testimony
as to the principal fact, the inference of guilt may be
drawn.” Fager v. State, 22 Neb. 332.

Another recognized rule reads thus:

“In a prosecution for rape, the corroboration of prose-
cutrix may consist of circumstantial evidence.” Kotouc
v. State, 104 Neb. 580.

Under these principles and a full consideration of the
entire record from every standpoint, the conclusion is unani-
mous that sufficient corroboration was shown by evidential
circumstances and that the judgment is supported by suffi-
cient evidence.

Complaint is made of evidence tending to prove other
similar acts, but there was no error in this particular since
the law declares:

“‘In the prosecution of a charge for rape upon a female
child under the age of consent, testimony of subsequent
acts of illicit intercourse, related in time to the offense
charged, is admissible as corroborative evidence of the
principal fact sought to be established.” Woodruff v. State,
72 Neb. 815.” Kotouc v. State, 104 Neb. 580.

All assignments of error have been considered in the light
of the evidence on both sides without finding an error
prejudicial to defendant. .
AFFIRMED.
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BETTY FAY CAMPBELL, APPELLEE, V. GLEN SLATER,
APPELLANT.

FiLep MAY 25, 1934. No. 28963.

1. Automobiles: OPERATION: NEGLIGENCE. Operating motor truck
at 35 to 40 miles an hour on city street, in violation of city
ordinance, in close proximity to school building at time when
young school children are on the street and going to their
homes, will warrant a finding of negligently driving at an
excessive rate of speed.

2. : : . Evidence that driver of motor truck
runs against six-year-old child, crossing a city street, and who
enters the street when truck is 100 feet or more distant, and
where driver’s view of the street is unobstructed and he fails
to apply his brakes or bring his truck to a stop, will warrant
a finding that such driver did not have the truck under proper
control.

3. Negligence: QUESTION FOR JURY. In a law action, where neg-
ligence is an issue and the evidence respecting it is in conflict,
the question is for the jury.

4. Trial: INSTRUCTIONS. Trial court is not required to give in-
structions in the form requested. It is sufficient in that respect
if trial court fairly and correctly instructs the jury on all

the issues.

5. : Courts should decline to give an instruction
which detalls and emphasizes the evidence of one of the par-
ties.

6. The trial court should refuse a requested in-

structlon that is not applicable to any issue of fact submitted
to the jury.

7. Damages. Evidence examined, and held sufficient to sustain a
judgment for $5,000.

8. New Trial. Motion for a new trial on the ground of newly dis-
covered evidence is addressed to the sound diseretion of the
trial court, and its ruling thereon will not be disturbed unless
an abuse of discretion is shown.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. A ffirmed.

Kennedy, Holland & De Lacy, for appellant.

Lower & Sheehan, contra.
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Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and RAPER and TEWELL, District Judges.

Goop, J.

This is a personal injury action in which plaintiff had
judgment, and defendant has appealed. Betty Fay Camp-
bell was six years old at the time of the injury, and the
action is brought in her name by her father as next
friend. :

Several acts of negligence are alleged. The only ones
submitted to the jury were: (1) That defendant was operat-
ing his truck at an excessive rate of speed and in viola-
tion of the ordinance of the city of Omaha; (2) that defend-
ant did not have his truck under proper control.

Defendant complains that the court erred in refusing
to instruect the jury to return a verdict for defendant, on
the ground that the evidence was insufficient to sustain
a verdict for plaintiff. The evidence tends to prove the
following facts: The collision, giving rise to this action,
occurred about noon of the 24th day of September, 1930,
on Twenty-fourth street, just north of Castelar street in
the city of Omaha. The home of plaintiff’s parents was
on the west side of Twenty-fourth street and a short dis-
tance north of Castelar street. Plaintiff had been attend-
ing school on Castelar street and was returning to her
home. She proceeded on Castelar street until she came
to Twenty-fourth street, turned north on the east side of
the latter street and went a few feet; then stepped to
the east curb of Twenty-fourth street, hesitated, looked
at least in one direction, and started to run in a north-
westerly direction across Twenty-fourth street to her
home. Defendant was driving his truck north along the
east side of Twenty-fourth street. He had a clear view
of that street for more than 100 feet before he reached
the point where plaintiff left the curb. After leaving the
east curb of Twenty-fourth street, plaintiff proceeded a
distance of 25 or 30 feet when the collision occurred. The
evidence tends to show that she was struck by the truck
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and knocked to the pavement, and that she received a
fractured skull.

The evidence on behalf of plaintiff indicates that de-
fendant was driving his truck at 35 to 40 miles an hour
immediately before and at the time of the collision; that
when plaintiff started to cross Twenty-fourth street the
truck was 100 feet or more south of plaintiff, and defend-
ant’s view of the street was unobstructed. The ordinance
of the city of Omaha made it unlawful to travel on that
street at a rate of speed in excess of 30 miles an hour.
The evidence on behalf of defendant is to the effect that
he was traveling but 20 miles an hour and that plaintiff
left the curb at the same time the front end of defend-
ant’s truck was opposite to her.

It is a rule that in a law action, where negligence is
an issue and the evidence respecting it is conflicting, the
question is for the jury.

Defendant cites and relies upon a number of cases de-
cided by this court, in which it was held that the evidence
did not disclose negligence. It would serve no useful pur-
pose to review those cases because the facts here are so
different from the facts disclosed in the cases relied on.
The jury evidently believed the evidence of plaintiff, and
they could reasonably find that defendant was driving
at an excessive rate of speed; that he negligently ran
against and injured the plaintiff, who was crossing the
street and in plain view; that he could have seen her in
time to have applied his brakes and stopped; and that he
regligently failed to have his truck under proper control.
We think, clearly, the evidence is sufficient to warrant a
finding that defendant negligently injured the plaintiff.

Defendant requested 23 instructions and complains of
the refusal of the court to give each of six of the re-
quested instructions. It is contended that these instruec-
tions embodied the theory of defendant, and that the
court did not fairly present defendant’s theory of the case.

With this contention we are unable to agree. Defend-
ant’s theory was that he was not guilty of negligence;
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that plaintiff ran out into the street and against his truck
after defendant had reached a point opposite to plaintiff.
When we examine the instructions given by the court,
defendant’s theory seems to us to have been fully covered.
It is true that the court did not give the instructions in
the form requested by defendant, but it was not required
to do so. Several of the instructions requested by defend-
ant, and which the court refused to give, contained elab-
orate recitals of the evidence as contended by defendant.
It is not the province of the instructions to detail and
emphasize to the jury the evidence of one party to an
action, but only to instruct them with reference to the
principles of law applicable to the facts.

A number of the instructions, refusal to give which is
complained of, were properly refused because they con-
tained recitals of the evidence as claimed by defendant
and emphasized a particular line of testimony. One of
the requested instructions which the court refused was
directed to an issue of negligence which was not alleged
nor submitted to the jury, viz., that defendant was not
guilty of any negligence in failing to see plaintiff prior
to the time she reached the east curb of Twenty-fourth
street. An instruction, not applicable to any issue sub-
mitted to the jury, is properly refused.

It is next contended that the verdict is excessive. The
verdict was for $6,500. By order of the trial court, a
remittitur of $1,500 was entered. The evidence shows
that plaintiff suffered greatly from the fractured skull;
that prior to the accident she was bright, quick and
accurate in her school work; that after the accident (Sep-
tember 24) she was unable to attend school until Jan-
uary 12 following and then only part time for some
weeks; that it was difficult for her to concentrate upon
her work; that, while she had made a half grade in each
semester prior to the accident, subsequent thereto it took
three semesters to make a half grade, and two semesters
to make a succeeding half grade, in school; that she suf-
fered headaches; that the right hand was partially par-
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alyzed; that it was difficult for her to write and control
the action of her right hand, and the evidence tends to
prove that, while she probably will improve, she may
never regain the entire use of her right hand. Under the
evidence we are unable to say that a judgment for $5,000
Is excessive.

Defendant complains of the refusal of the court to
grant a new trial on the ground of newly discovered evi-
dence. The showing in this respect consists of two affi-
davits by one Matson, whose knowledge of the case was
known to defendant’s counsel prior to the trial, and no
effort was made to obtain his evidence then. There was
no diligence shown. Another affidavit was by a boy, 15
years of age. This was more than two and a half years
after the accident, and the boy could not have been more
than 13 years old, possibly not that, at the time of the
accident. His statement in his affidavit is to the effect
that he was riding on the rear platform of a north-bound
street car on Twenty-fourth street at the time of the
accident; that from the rear platform he saw the acci-
dent which occurred in front of the street car. There
is evidence that there was at least one vehicle, and per-
haps two, between the street car and defendant’s truck.
The evidence that he would give would be only cumula-
tive to that produced by defendant.

It is a rule that application for a new trial on the
ground of newly discovered evidence is addressed to the
sound discretion of the trial court, and its ruling on such
motion will not be disturbed unless an abuse of discretion
is shown. It would seem highly improbable, if not en-
tirely incredible, that the witness could have seen, from
his position on the rear platform of the street car, the
things which he detailed in his affidavit. The trial court
may properly refuse to grant a new trial on newly dis-
covered evidence unless it is of such a character that the
court may be of the opinion that it could reasonably
change the verdict of the jury. It would seem that if
defendant had been diligent he could, within two and a
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half years, have discovered the witness and had his testi-
mony presented at the trial, if he deemed it of any value.
In our opinion, no abuse of discretion is shown in the
refusal of the court to grant a new trial on the ground
of newly discovered evidence.
The record appears to be free from error. Judgment
AFFIRMED.

WILLIAM ELFERS, ADMINISTRATOR, APPELLANT, V. SCHUFF
& SoNs HOTEL COMPANY, APPELLEE.

FiLED May 25, 1934. No. 28991.

1. New Trial. Where defendant’s motion for new trial is sus-
tained, former judgment set aside, and judgment of dismissal
of cause of action is entered, plaintiff becomes the “aggrieved
party” with right to present motion for new trial. Comp. St.
1929, secs. 20-1142, 20-1143.

2. Appeal. In the absence of motion for new trial, supreme court
will not review proceedings prior to judgment.

Where plaintiff does not file a motion for new trial,

judgment for defendant will be affirmed, where answer presents

good defense to petition.

APPEAL from the distriet court for Hall county: EDWIN
P. CLEMENTS, JUDGE. Affirmed.

B. J. Cunningham, H. G. Wellensiek and W. P. Lourit-
sen, for appellant.

Prince & Prince, contra.

Heard before ROSE, Goop, EBERLY and DAy, JJ., and
LESLIE and RYAN, District Judges.

Day, J.

This action was brought by William Elfers, as admin-
istrator of the estate of his minor son, Henry Elfers, to
recover damages for wrongful death alleged due to the
negligence in the construction and maintenance of an
elevator in the Palmer House, a hotel in Grand Island.
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The petition alleged that while Henry - Elfers was em-
ployed by the defendant as an elevator operator in the
hotel on June 4, 1924, he was injured in the elevator,
_which injuries resulted in his death. The answer denies
generally the allegations of the petition. This cause was
tried first to a jury, which returned a verdict on April
7, 1926, for $2,558. Upon appeal to this court, the judg-
ment was reversed and the cause remanded, because the
evidence was insufficient to support the verdict. (Opinion
not reported.) On March 29, 1930, a third amended pe-
tition was filed, which was the first time in this case
that any reference was made to the workmen’s compensa-
tion law. Upon motion of defendant hotel company, the
court struck therefrom an allegation that it “did not carry
any compensation insurance * * * and did not post any
notices in or about said premises to the effect that de-
fendant was not carrying liability insurance as required
by the laws of the state of Nebraska.” On October 5, 1931,
plaintiff asked leave in open court to withdraw his second
and third amended petitions and elected to try the case
on the first amended petition.

Thereafter on March 23, 1932, this case was tried to
a jury on the first amended petition and a verdict re-
turned in favor of plaintiff for $5,506.83. A motion for
new trial was sustained. On September 28, 1932, over
eight years after the accident and after two jury trials,
the plaintiff asked leave to amend his first amended pe-
tition by inserting the following: “That the defendant
failed, neglected, and refused to secure and carry liabil-
ity insurance, or furnish the compensation commissioner
with satisfactory proof of its financial ability to pay
compensation, as provided by section 48-146, Compiled
Statutes of Nebraska for 1929, and thereby elected not
to come under the provisions of the workmen’s compen-
sation law of Nebraska.” This motion was overruled.

By stipulation, a jury was waived and the case submit-
ted to the trial judge for decision upon the evidence and
the record had at the last trial to a jury. The trial judge
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found in favor of plaintiff and fixed the amount of re-
covery at $2,732. The defendant filed a motion for new
trial. The trial judge sustained the motion for a new
trial, set aside his former findings and judgment, and
entered a judgment of dismissal. It is from this judg-
ment that plaintiff now appeals.

At the last trial, the court made a finding and entered
a judgment on the pleadings and the evidence. The mo-
tion for new trial was sustained, the findings and judg-
ment were set aside and a dismissal entered. A new judg-
ment was entered on the pleadings and the evidence
against the plaintiff, who filed no motion for new trial.
“The trial court’s judgment of dismissal thereupon en-
tered was the same in force and effect as if originally
made and entered ‘at the close of the evidence.’ The
plaintiff thereupon became the ‘aggrieved party, vested
with the right to file and present a motion for new ftrial.
Comp. St. 1929, secs. 20-1142, 20-1143. This, the record
before us discloses, he failed to do. No motion for a
new trial in behalf of the plaintiff appearing in this
record, the only question for this court presented thereby
is the determination of whether the answer of the de-
fendant supports the judgment entered. We are not per-
mitted to go back of this judgment of the trial court to
review anything done or any proceedings had prior to the
judgment. Johnson v. Songster, 73 Neb. 724; Farmers &
Merchants Nat. Bank v. Mosher, 63 Neb. 130; Hansen v.
Kinney, 46 Neb. 207.” Hamaker v. Patrick, 122 Neb. 688.

The answer of the defendant denies generally all the
allegations of plaintiff’s petition, thus presenting a de-
fense to plaintiff’s claim as set forth in his petition. In
such a case, this court is required to affirm the judgment.

In view of the history of this protracted litigation over
this unfortunate accident, it seems advisable to state, al-
though unnecessary to a decision of the case, that a ma-
jority of the fudges are of the opinion that the petition
does not state a cause of action; that the amendment pro-
posed more than four years after the accident should not
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have been allowed, and that the evidence of negligence
was insufficient to support a verdict.
AFFIRMED.

MARGARET PINCHES, APPELLANT, V. VILLAGE OF DICKENS,
APPELLEE.

FILED MAY 25, 1934. No. 2887s,

1. Evidence examined and held sufficient to sustain verdict, and
that plaintiff was not guilty of contributory negligence as a
matter of law.

2. Trial: DIRECTION OF VERDICT. “If there be any testimony be-
fore the jury by which a finding in favor of the party on whom
rests the burden of proof can be upheld, the court is not at
liberty to disregard it and direct a verdict against him. In
reviewing such action, this court will regard as conclusively
established every fact which the evidence proves or tends to
establish, and if, from the entire evidence thus construed,
different minds might reasonably draw different conclusions, it
will be deemed error on the part of the trial court to have
directed a verdict thereon.” Bainter v. Appel, 124 Neb. 40.

3. Municipal Corporations: DEFECTIVE WALKS: INJURY To PEDEs-
TRIAN: CONTRIBUTORY NEGLIGENCE. A person is not guilty of
contributory negligence as a matter of law in a suit against a
village for injuries sustained on account of a defective way
simply because he could have walked at another place, nor
because he had been over the same route, but walking in an
opposite direction, a short time before.

: o : Notice. Previous notice

of a defect in a walk will not constitute sufficient contributory

negligence to bar recovery as a matter of law for injuries
received on account of the defect. '

5. Negligence: BURDEN OF PRoOF. The burden of proof of con-
tributory negligence is ordinarily on the defendant.

é. Municipal Corporations: DEFECTIVE WALKS: CARE REQUIRED OF
PEDESTRIAN. The care required of a pedestrian in walking over
a traveled way does not mean that he must go around the
obstruction or defect, but in passing over it he must use some
care and caution beyond the ordinary care exercised by a person
walking upon a sidewalk knowing of no defect therein.
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10.

11.

12.

138.

Negligence: QUESTION FOR JURY. Ordinarily, all questions of
negligence and contributory negligence are for the jury.
Municipal Corporations: DEFECTIVE WALKS: INJURY T0 PEDES-
TRIAN: QUESTION OF FACT. Where the testimony shows that
there was an accumulation of débris and rubbish mixed with
snow and ice on a way generally used by pedestrians, in con-
sequence of which the plaintiff fell and sustained severe in-
juries, the question whether the village was negligent in failing
to remove the obstruction is one of fact, to be determined by
the Jury from all the circumstances of the case.

- : . The question whether a
way was defective or in an unsafe condition is generally one
of fact and not of law.

CONTRIBUTORY NEGLIGENCE. Con-
tnbutory neglxgence cannot be imputed to plaintiff as a matter
of law from the mere fact that he attempts to cross over a
walk upon which there is an accumulation of débris, trash and
other substances, provided he was walking at a place generally
used by pedestrians, and where on account of the complete
obstruction of the sidewalk it was necessary, in order to reach
his destination, for the pedestrian to turn off into such walk-
way.

: The fact that an accident did not
happen on a sidewalk will not bar a recovery if the place
where it did happen was customarily used as a walkway to
the knowledge of the defendant village.

Appeal. If the verdict is not excessive, it will not be set aside
because it is larger than the amount prayed for, especially
where the claim filed against the village was in excess of the
amount of the verdict, but the plaintiff will be permitted to
amend her petition to conform to the proof by praying for the
amount awarded to her by the verdict.

Municipal Corporations: INJURY TO PEDESTRIAN: CONTRIBUTORY
NEGLIGENCE. At a place where a sidewalk was completely
obstructed by a stairway, the plaintiff, in order to reach her
destination, turned off into a drain or gutter following a route
ordinarily used by pedestrians. She had been over the same
route walking in the opposite direction a few minutes before.
In the drain at the place where she turned off was an accumu-
lation of débris, trash, leaves, muresco, snow and ice. It was
not shown that she noticed any dangerous condition when she
passed over the walk a few minutes before. She was walking
in an ordinary manner and appears to have been observing due
care. Held, that she was not guilty of contributory negligence
as a matter of law, and that the verdict of the jury in her
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favor, which was set aside by the district court, should be
reinstated.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. Reversed, with directions.

E. H. Evans and Urban Simon, for appellant.
Beeler, Crosby & Baskins, contra.

Heard before ROSE and PAINE, JJ., and LIGHTNER,
REDICK and THOMSEN, District Judges.

LIGHTNER, District Judge.

This is a suit by Mrs. Margaret Pinches for injuries
on account of defects in the walkway of defendant village.
She prayed damages in the sum of $2,500. The jury
awarded her $3,000, but the district court set aside the
judgment, sustained defendant’s motion for a directed
verdict, and plaintiff has appealed.

Plaintiff, who at the time was about 45, was injured
on March 15, 1932, while crossing a gutter or drain. On
that day she had been moving from the block northwest
of the principal intersection of Dickens to the southeast
part of the block southeast of the intersection. Dickens
is a small place of only 135 inhabitants. She had made a
number of trips, her usual route was to go south from
where she had been living to the intersection, then east-
ward on the middle of the street until she got back of
what is known as “Falk’s store,” which is on the north-
west corner of the block she was moving to, and then
cut south through some vacant property and the alley to
her new abode. Her brother, Rex Brown, was assisting
her with a team and wagon. Shortly after noon, plaintiff
needed a short length of stovepipe. The hardware store
where she could purchase it is immediately west across
the street from Falk’s store. She left her new location
to get it. In returning with this pipe she did not follow
the route she had been using earlier in the day, because
the hardware store is on the south side of the street, but
after getting the stovepipe, an 18-inch length, she went
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directly east across the street and on the sidewalk along
the north side of Falk’s store. Connected with this side-
walk and immediately north of it is the gutter in which
she was hurt. The sidewalk is three feet wide and the
gutter is five feet five inches wide. After the sidewalk
runs about thirty feet east from the northwest corner of
Falk’s store, it is completely obstructed by a stairway
which rises toward the east along the side of Falk’s store
to a platform where doors open to the south into a hall.
Persons wanting to proceed eastward must turn off of
the sidewalk and cross the gutter at this point. The gut-
ter was commonly used by pedestrians coming from or
going toward the east, and on the south side of the street
east of Falk’s store is a row of hitching posts, and people
who tied their teams at such posts would cross the gutter
and come westward over about the same route to the
main intersection of the .village. This drain begins flush
with the sidewalk and slants downward for three feet
two inches to a total depth of six inches and then slopes
upward for two feet two inches where it meets the trav-
eled portion of the street. However, just before the drain
reaches the place where the stairway begins to rise, it
falls at a sharper angle than the sidewalk, leaving an
abrupt step-off of three or four inches near the stairway.
It was at her second step after turning north to cross
the drain where plaintiff fell and was hurt. It appears
from the evidence that in going to the hardware store for
the pipe she had passed over the same route, but of course
in the opposite direction. Plaintiff alleges that defendant
failed to keep said ditch in proper condition to allow
water and melted snow to drain off, but permitted ashes
and other refuse to accumulate in said drain, causing
water from melted snow to back up and freeze, forming
ice in said drain at the point where the stairs met said
sidewalk, creating a dangerous, unsafe and slippery con-
dition, and that, while in the proper exercise of due care
and caution, she passed out and around the wooden stair-
case and into the concrete gutter and in so doing slipped
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on the ice and was injured. It appears from the evidence
that her hand was badly cut on a glass jar, which was
lying with other débris at the place where she was hurt.
Plaintiff claims that the dangerous condition had existed
long enough to give the village both actual and construc-
tive notice. The answer of the village denies that the
drain-way was faultily constructed, denies that it knew
that the drain-way was used for a passageway or side-
walk, and denies that it knew of the accumulation of
débris referred to by plaintiff and alleges that plaintiff’s
injuries were through her own lack of care and caution
and due to gross negligence on her part.

The court fully and fairly instructed the jury as to all
questions of negligence and contributory negligence, actual
and constructive notice, and all other questions in the
case. A careful examination of the instructions convinces
us that there is no error in them. The ruling of the
court is to the effect that plaintiffi was guilty of contribu-
tory negligence as a matter of law. While the district
court did not so hold, defendant also seeks to uphold the
ruling of the court on the ground that the village au-
thorities did not have notice, actual or constructive, of
the alleged dangerous condition of the drain.

The principle to be applied in testing the action of the
district court has often been stated, and was again stated
on February 27, 1934, in LaFleur v. Poesch, 126 Neb. 263,
as follows: :

“If there be any testimony before the jury by which a
finding in favor of the party on whom rests the burden
of proof can be upheld, the court is not at liberty to dis-
regard it and direct a verdict against him. In reviewing
such action, this court will regard as conclusively estab-
lished every fact which the evidence proves or tends to
establish, and if, from the entire evidence thus construed,
different minds might reasonably draw different coneclu-
sions, it will be deemed error on the part of the trial
court to have directed a verdict thereon. Bainter v. Ap-
pel, 124 Neb. 40.”
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Section 20-1151, Comp. St. 1929, after providing that
contributory negligence shall not in all cases bar a re-
covery, further provides that “all questions of negligence
and contributory negligence shall be for the jury.” How-
ever, the court has not applied the statute in-accordance
with its exact wording, but has held that the sufficiency
of the evidence is a question for the court, and the court
has in many cases examined the facts and determined as
a question of law whether the plaintiff is or is not guilty
of contributory negligence sufficient to bar a recovery.
We have examined most of the cases cited by appellant
and appellee. 1t will be unnecessary to refer to those
which lay down general rules, but only to the cases where
the facts are similar to those in this case, or which illus-
trate some principle here involved. Municipal corpora-
tions have the duty of keeping streets and sidewalks in
reasonably safe condition for travel by the public. Davis
v. City of Omaha, 47 Neb. 836 ; Hanley v. Fireproof Build-
ing Co., 107 Neb. 544 ; Cushman Motor Works v. City of
Lincoln, 97 Neb. 519,

In Struble v. Village of De Witt, 89 Neb. 726, it ap-
pears from the statement of facts that the plaintiff had
passed over the walk possibly twice before the accident,
and it was argued that she must have known the condi-
tion of the walk and should have walked in the road, as
the road was in good condition, and she had, during a
part of her walk, where there was no sidewalk, followed
the road. The plaintiff was also carrying several pack-
ages and the burden of these packages may have con-
tributed to her accident. The court said: “If these cir-
cumstances afforded any evidence whatever of contribu-
tory negligence, the most that can be said is that it was
a question for the jury.” The accident happened early
in September and this is not, therefore, a case of slippery
condition due to ice or snow. A former opinion is found
in 81 Neb. 504.

In Tewksbury v. City of Lincoln, 84 Neb. 571, plaintiff
with another lady was passing over the sidewalk and
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bridge on a Sunday afternoon going to church. A sewer
drain had become clogged and the city was flushing it and
the ice froze on the sidewalk making a dangerous condi-
tion. Answering the claim that the plaintiff was guilty
of contributory negligence, the court said: “It is sug-
gested that plaintiff was guilty of contributory negligence
in stepping on the icy sidewalk and bridge. We find
nothing in the evidence by which we can say as a matter
of law that plaintiff was guilty of contributory negligence.
That question was submitted to the jury under proper
instructions, and their finding will have to stand.” The
court also say: ‘“No precaution was taken to prevent ac-
cidents to persons passing over the freezing water, and
the testimony on the part of plaintiff is that the spraying
and freezing continued on Sunday. On that day it was
quite cold, and there was ice upon that part of the bridge
over which plaintiff passed, which was not noticed by her,
and she fell, inflicting the injury. The sidewalks and
streets elsewhere were dry.”

City of Wahoo v. Reeder, 27 Neb. 770, is a defective
sidewalk case. The walk was old, full of holes, and had
been in bad condition for some time. About the 9th of
January the plaintiff, in going over the walk which was
at this time partly covered with snow, stepped into one
of the numerous holes therein and received the injury
to her knee complained of. A recovery was sustained. It
was held that there was no proof of contributory negli-
gence on the part of the plaintiff to submit to the jury.

In City of Chadron v. Glover, 43 Neb. 732, the partic-
ular defect in the sidewalk is not shown. One of the con-
tentions was that the injury occurred at a point outside
of the line of sidewalk where the sidewalk had been
widened back to a rink used for public entertainments.
Inasmuch as it appeared that the whole formed a con-
tinuous walk open to the public and that the city had
exercised control over the whole thereof and permitted
the same, its duty to maintain the same is not affected
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by the fact that under its ordinance a narrower walk
might have been erected.

Village of Ponca v. Crawford, 23 Neb. 662, was a case
where a stranger, walking on the sidewalk after nightfall,
came to a break in the sidewalk. Instead of turning back
he endeavored to descend to the ground at the end of
the sidewalk, a distance of about three feet. In so doing
in a careful manner, he fell upon a saw bench, which had
been left on the ground at the end of the sidewalk, and
was injured. It was held that he was not guilty of con-
tributory negligence. The court in discussing the action
of plaintiff say: “The act of the plaintiff, suggested as
constituting contributory negligence, is that of not turn-
ing back and abandoning his walk along the sidewalk and
street, when he discovered that the sidewalk did not con-
tinue on the same unbroken level. Whether a person of
ordinary care and prudence, of the knowledge of and
acquaintance with the streets and sidewalks of a village,
or the want of either, which the plaintiff was shown to
have possessed, would have turned back and abandoned
his purpose in proceeding along the street on ascertaining
that there was an apparent break in the sidewalk, or
would have continued his endeavor to proceed, is a ques-
tion of fact for the jury, proper for consideration and
determination, under proper instructions.”

A walkway which is supposed to remain and become a
part of the avenues of public travel must be maintained
in reasonable condition by the municipality. Village of
Plainview v. Mendelson, 65 Neb. 85; Village of Ponca v.
Crawford, 23 Neb. 662; City of Chadron v. Glover, 43
Neb. 732. ’

Notice of the defective condition of a walk will be pre-
sumed by lapse of time and is a jury question. City of
Plattsmouth v. Mitchell, 20 Neb. 228 ; City of Grand Island
v. Oberschulte, 36 Neb. 696.

In Foxworthy v. Cily of Hastings, 25 Neb. 133, plain-
tiff, a stranger to Hastings, slipped and fell on the side-
walk. The accident happened on January 21. The fall
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seems to have been due to an accumulation of snow and
ice. The court in discussing the case say: “Where the
defect in a sidewalk has been occasioned by decay or
other cause, the rule no doubt is that the city must have
actual notice, or the defect have existed for such a length
of time that notice will be presumed. Where, however,
the obstruction is caused by falling snow, which has ex-
tended over the entire city or state, this is notice to the
city authorities of the existence of snow on the sidewalks,
and in case of a city of the second class, with ample
power to clear the same, it is its duty to do so or cause
the same to be done within a reasonable time, otherwise
it will be liable for injury occasioned by its neglect. The
question whether the city was negligent in not removing
the obstruction was one of fact, and should have been
submitted to the jury.”

Previous notice of a defect will not constitute such con-
tributory negligence as will bar recovery as a matter of
law, but such alleged negligence is one for the jury taking
all the facts into consideration.

City of Beatrice v. Forbes, 74 Neb. 125, was a case
where plaintiff fell by reason of ice. It was held that
contributory negligence could not be imputed to him as
a matter of law from the mere fact that he attempted to
pass over a walk obstructed or otherwise out of repair,
to his knowledge, provided the obstruction or defect was
such that a man of ordinary intelligence would reason-
ably believe that with proper care and caution he could
pass with safety notwithstanding the defect.

In Nicholson v. City of South Omaha, 77 Neb. 710, the
accident was not due to snow or ice but to a defective
walk. The evidence showed that the plaintiff himself
knew of the defective condition of the walk and had
passed it on numerous occasions, as it was the only pass-
able way to reach the city from the place of his residence
during bad weather and a muddy condition of the ground.
He stated that on the night in question he was not think-
ing of the dangerous condition of the walk at the time
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he approached it; that his mind was absorbed by a matter
of business upon which he had been engaged during the
day and which he was anxious to conclude. He did not
claim that his attention was diverted by any passing ob-
“ject or by anything taking place which distracted his at-
tention. The court hold: “It is not the plaintiff’s knowl-
edge of the defect in a walk or street that precludes his
recovery, but his want of such care as a prudent man
would exercise in view of the danger. This is usually a
question for the jury.” The accident in his case hap-
pened at night.

The burden of proof of contributory negligence is on
the defendant. Rapp v. Sarpy County, 71 Neb. 382; City
of Lexington v. Fleharty, T4 Neb. 626.

There was, in our opinion, sufficient notice to sustain
the verdict. The village knew the sidewalk was obstructed
by the stairway and that pedestrians had to cross the
gutter. The nature of the accumulation shows that it
might have been there for a long time,

Appellee’s next proposition is that, where a person falls
upon a slippery sidewalk or an obstruction the person
knows to exist at the place, he is charged with the duty
of using due care and caution. Appellee admits that this
does not mean that he must go around the obstruction
or defect, but in passing over it he must use some care
and caution beyond the ordinary care exercised by a per-
son walking upon a sidewalk, knowing of no defect there-
in. One of the Nebraska cases cited is Bell v. City of
York, 31 Neb. 842. In this case plaintiff fell on January
14, on account of the slippery condition of the walk. The
judgment was for the defendant city. The court said
that the important question of fact as to the condition
and reasonable safeness of the walk was left to the care-
ful consideration of the jury, and that the instructions
were neither partial nor unfavorable, and that, the jury
having found against the plaintiff on the facts, the ob-
jection that the verdict was not sustained by sufficient
evidence and was contrary to the instructions of the court
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was overruled. The court in discussing the case say:
“Whether a city is liable for the common accidents to its
citizens through ice and snow on the sidewalks will greatly
depend on the circumstances of each particular case, but
in most cases it is held that, to recover, there must be
evidence of an obstacle attending the casualty other than
mere slippery walks, that provoked the danger.”

City of Beatrice v. Forbes, 74 Neb. 125, is also cited.
In this case the court say: ‘It is insisted by the plaintiff
in error that the evidence taken as a whole shows that
Forbes was guilty of negligence which proximately con-
tributed to his injury; that he knew the condition of the
crossing, and voluntarily assumed the risk of attempting
to pass it, and that he cannot now insist that the dam-
ages sustained should be borne by the city. There are
instances where the court as a matter of law would say
that the danger attending the performance of an act was
so great and manifest that it was negligence to attempt
it, and that no recovery could be had for damages sus-
tained in such attempt. * * * We do not understand,
however, that one, on discovering a defect or obstruction
in a public street on which he is traveling, or a place
therein that might be unsafe, is required to turn back
and take some other route to his destination, unless the
defect is of such a character as to render it dangerous
to the mind of a person of ordinary prudence to attempt
the passage, of which the jury are to judge; and especial-
ly is this not required where, as in the present case, a
large number of people are using the street and passing
over the defective way, without injury, to the knowledge
of such person. The evidence is conclusive that the cross-
ing was being used by a large number of persons, who
passed without accident or injury, and that it was not
obviously dangerous to attempt it; but, notwithstanding
this, counsel for the city insists in his reply brief that
this court should reverse the case upon the theory that
as a matter of law the plaintiff was guilty of contributory -
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negligence.” In this case the finding was for the plaintiff
and the case was affirmed by the supreme court.

Appellee’s last contention is that the mere slippery con-
dition of walks is not sufficient to warrant recovery and
cites Nebraska City v. Rathbone, 20 Neb. 288. This case
holds: ‘“Where the testimony shows that there were ac-
cumulations of snow and ice on a sidewalk, in consequence
of which the plaintiff fell and sustained severe injuries,
the question whether the city was negligent in removing
the obstruction is one of fact, to be determined by the
jury from all the circumstances of the case.” The above
quotation is from the syllabus. In the body of the opinion
it is said, quoting from the case of Congdon v. City of
Norwich, 37 Conn. 414: “Accumulations of snow and ice
may produce such a condition of the road as to cause it
to be dangerous and defective, and in each particular case
of alleged defect from such cause the question will depend
upon an inquiry of fact, whether under all the circum-
stances of the case the road was in a reasonably safe
condition, and whether those who were bound to keep the
road in repair are justly chargeable with negligence and
want of reasonable care in relation to it.” After the
quotation from the Connecticut case our supreme court
say: “The question whether a sidewalk was defective
or in an unsafe condition is one of fact and not of law.
While the courts generally hold that the mere fact that
a sidewalk is slippery will not render the corporation
liable for an injury occasioned to a person by falling on
such walk in consequence of such condition of the walk,
yet when there are accumulations of snow and ice on
the sidewalks the city may be liable if it has been guilty
of negligence in not removing the same.”

Bell v. City of York, 31 Neb. 842, is also cited in sup-
port of this proposition. It has already been discussed.

The weight of authority in this state seems to be to
the effect that a question of fact is presented, which is
for the jury. There is evidence tending to show that a
path led across the drain at the place plaintiff was walk-
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ing and she was therefore justified in walking at such
place; that there was an accumulation of leaves, ice and
a creamy substance, probably muresco, that extended up
on the slope of the drain, rendering it slippery, and which
might not be noticed by an ordinary observer. One wit-
ness described this accumulation as a lot of ice and snow,
débris of different kinds, leaves, trash and papers, and
some muresco on the snow, and in the snow a broken
fruit jar. The bottom of the fruit jar was intact with
some ragged pieces sticking up from the bottom and also
the lid of the fruit jar lying there. This accumulation
was around four inches deep and would cover better than
one-third of the drain; there was a trail from the east
sidewalk where the stairs were running through there.
You would step down into this drain and possibly take
two steps to the east before the trail stepped up out of
the drain. There is a path from the stair all the way
past the hitching rack to the north and also one going
around the back end of the store and down the alley. The
place was full of débris, the greater part of it from the
place where Mrs. Pinches fell, on east. By débris he
refers to papers and leaves. Vern Bruce, another witness
slipped at the same place on the 11th of March, and says
that there were snow and ice in the bottom of the drain
and a cream colored substance mixed with the ice on the
side of the drain, which covered a third of the bottom
and on the south side of the slope of it; that the snow
and ice were two or three inches deep and a path leads
from the hitching post through the drain at the place
where he slipped. The fact that plaintiff had walked
over the place a short time before, coming from the op-
posite direction, would not apprise her of the danger; at
least, it did not apprise her of it, and there is no evidence
to show that anything she saw or should have seen would
apprise her or a reasonably prudent person of the danger.
There is sufficient evidence to indicate that the obstruction
had been in the drain for some time. By permitting the
entire sidewalk to be obstructed by the stairway above
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referred to, the village made it necessary to step off the
sidewalk in order to go around the stairway, and the
village had the same duty with reference thereto as it
had to the sidewalks. “The board of trustees shall have
power * * * to require and regulate * * * the building
of stairways * * * and all other structures projecting
upon or over and adjoining, and all excavations through
and under the sidewalks of such village.” Comp. St. 1929,
sec. 17-207. “To remove all obstructions from the side-
walks, curbstones, gutters and crossroads at the expense
of the person placing them there, or the city or village,
and to require and regulate the * * * building of * * *
stairways * * * and all other structures projecting upon
or over and adjoining, * * * and all other excavations
through and under the sidewalks in the said city or vil-
lage.” Comp. St. 1929, sec. 17-453. “To prevent and re-
move all encroachments into and upon all sidewalks,
streets, avenues, alleys and other city or village property.”
Comp. St. 1929, sec. 17-455.

The verdict seems to have been set aside because the
plaintiff might have walked at another place and did not,
and because she had been over the same place coming
from another direction a short time before. We suppose
that a 