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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1934

A. L. MILLER, APPELLEE, V. BANNER COUNTY, APPELLANT.*
FiLep May 10, 1934. No. 28918.

1. Appeal: APPLICATION FOR NEwW TRIAL. When a jury is waived
and trial had to the court, an application for a new trial
that does not come within any of the exceptions of section
20-1143, Comp. St. 1929, must be filed within three days after
the rendition of the decision, in order to obtain a review of
alleged errors occurring at the trial.

2. New Trial. The provisions of the statute above referred to
are not directory merely, but are wholly mandatory, and a
motion for a new trial filed out of time is of no avail and
.cannot be considered, unless an earlier filing was unavoidably

prevented, or the motion is based on newly discovered evi-
dence.

APPEAL from the district court for Banner county:
Isaac J. NISLEY, JUDGE. Affirmed.

William H. Heiss, for appellant.
Roland V. Rodman and John H. Kuns, contra.

Heard before Goss, C. J., Goop, EBERLY, Day and
PAaINg, JJ., and MESSMORE, DlStI‘lCt Judge.

PER CURIAM,

This is an action at law. Originally a claim was filed
with the county commissioners of Banner county for

*See opinion on rehearing, p. 690, post.

(1)
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services rendered by plaintiff as a physician to one alleged
to be a pauper and a resident of Banner county. The
claim was rejected, and the claimant duly appealed to the
district court for Banner county. There issues were
made up, the claimant filing his petition on September 29,
1932. The defendant, Banner county, filed its answer
admitting only its corporate capacity, and denying each
and every allegation of plaintiff’s petition not specifically
admitted. '

This record discloses that on November 17, 1932, the
parties to this cause stipulated that a jury be waived,
and thereupon the cause was heard by the court on its
merits, evidence being introduced on behalf of both plain-
tiff and defendant. The sufficiency of the petition was
not challenged in the district court. At the conclusion
of the evidence, on November 17, 1932, judgment was
entered for plaintiff in the sum of $172 and interest. On
November 21, 1932, more than three days after the de-
cision was rendered, defendant filed its motion for a new
trial which set up but three grounds, viz.: “1. Said
verdict and judgment are not sustained by sufficient evi-
dence. 2. Said verdict and judgment are contrary to law.
3. Errors of law occurring during trial and excepted to
by defendant.” This motion was overruled on April 4,
1933.

We are unalterably committed to the rule that except
for newly discovered evidence a motion for a new trial
must be filed within three days from the rendition, not
entry, of the decision. Ames v. Parrott, 61 Neb. 847;
Schuyler Building & Loan Ass’'n v. Fulmer, 61 Neb. 68.

_So, too, this court is committed to the view that, “When
a jury is waived and trial had to the court, an application
for a new trial that does not come within any of the
exceptions of section 7884, Rev. St. 1913 (now Comp. St.
1929, sec. 20-1143) must be filed within three days after
the rendition of the decision, in order to obtain a review
of alleged errors occurring at the trial.”” Young v. Estate
of Young, 103 Neb. 418.
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“The provisions of the statute (now Comp. St. 1929,
sec. 20-1143) are not directory merely, but are wholly
mandatory, and a motion for a new trial filed out of
time is of no avail and cannot be considered, unless an
earlier filing was unavoidably prevented, or the motion is
based upon the ground of newly discovered evidence.”
Nebraska Nat. Bank v. Pennock, 59 Neb. 61. See, also,
Havens-White Coal Co. v. Bank of Rulo, 98 Neb. 632,

That the pleadings taken together do not support the
judgment is not an error claimed by the appellant either
in this tribunal or before the trial court. Further, we
find on examination that plaintiff’s petition states a cause
of action.

It follows that, as we are compelled to disregard the
assignments of error set forth in defendant’s motion for
a new trial, no error appears in the record before us.

The judgment of the district court is, therefore,

AFFIRMED.

ALOIS PERRY, APPELLEE, V. YELLOW CAB & BAGGAGE
COMPANY, APPELLANT.

FiLep May 10, 1934. No. 28950.

Evidence c¢xamined and held to sustain the judgment of the trial
court.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Affirmed.

Ed. S. Hickey and John A. McKenzie, for appellant.
Weaver & Giller, contra.

Heard before Goss, C. J., Goob, EBERLY, DAYy and
PAINE, JJ., and RAPER and TEWELL, District Judges.

PER CURIAM.
This is a civil action by Perry, plamtxﬁ’ for the re-
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covery of $22.82 alleged to be unlawfully detained by
the defendant, Yellow Cab & Baggage Company. De-
fendant’s justification is based on a certain written con-
tract of employment with the plaintiff. In the district
court a jury was waived, and after the introduction of
evidence judgment was entered for plaintiff as prayed.
The defendant appeals.

This court, upon a careful examination of the control-
ling instrument, are unanimously of the opinion that its
terms afford no justification of the defendant’s refusal
to pay over the money in suit. Therefore, the judgment
of the district court is

AYFIRMED.

ScHOoOL DISTRICT No. 22, HARLAN COUNTY, APPELLANT, V.
HARLAN COUNTY, APPELLEE.

FiLep May 10, 1934. No. 28939.

1. Schools and School Districts: ScHooL DISTRICT BONDS: SINK-
ING Funp: INTEREST. In the absence of an order by the
school board to the county treasurer to pay school bonds out
of a sinking fund in his hands as such treasurer, the county
is not liable for interest accruing on such bonds, even though
the bonds were by their terms payable and the sinking fund
was suﬂicient to discharge the bonds.

2. . Interest, received under

: sectlon 77-2506, Comp St 1929, by a county treasurer from
depository banks, upon sinking funds in his custody for the
purpose of paying principal and interest on bonds of a school
district, is the money of the county and must under section
77-2507, Comp. St. 1929, be credited by the treasurer to the
general fund of the county.

APPEAL from the district court for Harlan county:
RALPH R. HORTH, JUDGE. Affirmed.

F. L. Pierce and Butler & James, for appellant.

Shelburn & Russell, contra.
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Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and TEWELL, District Judge.

Goss, C. J.

Plaintiff appealed from a judgment denying it a re-
covery for interest on a sinking fund established for the
retirement of bonds issued by it. There were two causes
of action. The first cause was for $2,240, for alleged
unnecessary inferest at the rate of 5 per cent. per annum,
paid out of the sinking fund instead of paying off the
bonds at an earlier date than they were paid; the second
cause is for $1,212.45, total interest collected by the
county from depository banks in which the daily balance
of the sinking fund earned 2 per cent. per annum. Jury
trial was waived and the cause was tried to the court
upon a written stipulation of facts, which comprises the
entire bill of exceptions. The final judgment dismissed
both causes of action.

March 1, 1918, plaintiff issued 20 negotiable bonds of
$700 each, totaling $14,000, bearing 5 per cent. interest,
payable semiannually, one bond maturing each year and
the rest maturing March 1, 1938, but with the option to
pay all or any part of the bonds at any interest paying
date. Also, on August 1, 1919, plaintiff issued 19 ne-
gotiable bonds of $500 each, totaling $9,500, bearing 6
per cent. interest, payable semiannually, maturing Au-
gust 1, 1939, but without option of paying before ma-
turity. These two issues constitute the only bonds of
plaintiff outstanding during any period named in this
suit. The nonoptional bonds were sold to private in-
vestors. None of them were ever held by or for the
county. :

March 1, 1918, the county treasurer purchased the en-
tire issue of optional bonds, not for the account of any
particular fund of the county nor of any governmental
subdivision thereof. They were paid for out of cash in
his hands as county treasurer and were thereafter at all
times carried on his books as part of the cash on hand
until those then remaining unpaid were retired in Sep-
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tember and October, 1931, upon request of officers of the
school district. Prior to that the county treasurer had
retired one of the $700 bonds each year commencing in
1920 and continuing up to 1931, inclusive. All payments
to the county on these optional bonds were charged by
the county treasurer to the “sinking fund.” During the
period from March 1, 1918, to September and October,
1931, the treasurer also charged to the account of plain-
tiff, as paid to the county, interest at the rate of 5 per
cent. per annum on the optional bonds in his hands. All
payments of interest and principal on these bonds are
shown by an exhibit made a part of the stipulation of
facts.

Commencing in 1918 and continuing until 1981, inclu-
sive, the county board each year levied a tax upon prop-
erty in the school district for the purpose of raising funds
to pay interest on the outstanding bonds and to establish
a sinking fund to retire the bonds.

The stipulation also has attached to it an exhibit which
is a tabulation showing the balance as of September 1
each year in the sinking fund of plaintiff; a statement
of the amount required as a sinking fund for the pay-
ment of the $9,500 nonoptional bonds; the total amount
of optional bonds which the treasurer could have paid
with available funds after making provision for interest
payments and for sinking fund for nonoptional bonds;
and a tabulation of the interest collected by the county
and credited to its general fund, which the county would
not have received had the county treasurer used avail-
able funds in the sinking funds of plaintiff to discharge
optional bonds held by him as a part of his cash on hand.

It is stipulated that not until 1931 did the county or
its treasurer at any time notify plaintiff, nor did its
officers discover, that a surplus was being accumulated
for retirement of bhonds. Then a newly elected county
superintendent notified them of the fact and they then
directed the treasurer to pay the optional bonds, which
was done, and at the same time a large amount of the
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nonoptional bonds was paid by arrangement between
plaintiff and the holders, leaving only $2,000 of the non-
optional bonds outstanding; that not at any time from
1918 to 1931 did the officers of plaintiff give any direc-
" tions to the county treasurer as to how any of its sinking
fund should be invested or direct him to discharge any
of the optional bonds; that from January 1, 1921, to
January 1, 1930, the county treasurer deposited all moneys
in his hands as county treasurer in duly designated de-
pository banks and received interest thereon at the rate
of 2 per cent. on the average daily balance and this was
all credited to the general fund of the county; attached
to the stipulation as an exhibit is a tabulation showing
that the interest thus calculated on the sinking fund of
plaintiff amounts to a total of $1,212.45." This is the
amount asked by plaintiff in its second cause of action.

Bearing in mind that until 1931 plaintiff and its officers
gave no directions to the county treasurer as to its bond
funds, let us examine the statutes to discover what, if
any, directions they give on the subject. The chapter on
“School District Bonds,” section 11-911, Comp. St. 1929,
which had been unchanged since 1913, provided for an
annual tax levy upon taxable property in each school
district to furnish sufficient money to pay interest upon
bonds and to provide a sinking fund for their final re-
demption. Funds collected therefrom are to “be and re-
main in the hands of the county treasurer a specific fund
for the payment of the interest upon such bonds, and
for the final payment of the same at maturity.” Section
11-913, Comp. St. 1929, provides that any money remain-
ing in the hands of the treasurer, after paying interest
due on any valid school district bonds and the retention
of enough to pay accruing interest for the current year,
“shall be retained as a sinking fund for the final redemp-
tion of such bonds and shall be by the treasurer, when so
ordered by the school board (italics ours), invested as
follows, to wit:” The stipulation of facts shows no such
order was ever given,
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In the chapter on “Revenue” and article on “Deposit
and Investment of Public Funds,” section 77-2517, Comp.
St. 1929, says that a county treasurer, where ‘“there is a
sinking fund on hand in the treasury for the redemption
of outstanding county, township or school district bonds,
when such sinking fund is not otherwise invested, shall
have power and is hereby authorized and directed to
invest such funds in legally issued and duly registered
warrants and legally issued and duly registered county
bonds of the county at face value of such warrants or
county bonds.” The evidence does not show that any
warrants or bonds of the character specified in this
statute were available for investment,

Section 77-2521, Comp. St. 1929, authorizes the school
board “to direet the legal custodian of any of its sinking
funds to invest such sinking funds in the warrants of
such school district.” This likewise is not available be-
cause plaintiff, upon whom rested the burden of proof,
has stipulated that it gave no directions to the treasurer
as to its funds and, moreover, the evidence does not show
that the school district had any warrants in which the
county treasurer might invest.

The plain meaning of these statutes we have referred
to does away with the necessity of citing or considering
any cases. The school district neglected and failed to
manifest diligence in its business. Had it done so, it
would have known the levies were producing more money
than needed to discharge the bonds as they became due;
and it would, under its statutory authority, have exercised
its duty to direct the county treasurer from time to time
to use the sinking fund to discharge the bonds and stop
the interest thereon. No legal duty rested upon the
treasurer to call the bonds and pay them without di-
rection from plaintiff. We are of opinion the trial court’s
judgment on the first cause of action was correct.

Section 77-2506, Comp. St. 1929, is the section pro-
viding for not less than 2 per cent. on deposits in approved
banks by a county treasurer of “moneys in his hands
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collected and held by him as such county treasurer.” The
county treasurer held these school district moneys as
county treasurer. Under section 77-2521, Comp. St. 1929,
he was the “legal custodian” of the sinking funds of the
school district. He was not the treasurer of the school
district. The district had its own treasurer. Comp. St.
1929, sec. 79-301. Under section 77-2507, Comp. St. 1929,
all interest paid by banks on “public funds” must “be
credited by the county treasurer directly to the account
of the general fund of the county.” The school district
sinking fund was a part of the public funds in the hands
of the treasurer. They had not been used to retire bonds
under the direction of the school district, nor had it be-
come the duty of the county treasurer to invest them
under direction of any statute, as we have shown in the
former division of this opinion. We have discovered no
statute, and none has been pointed out to us, that permits
this interest to be taken out of the general fund for the
use and benefit of the school district. The legal infer-’
ence is that it was the intent of the legislature that it
should belong to the county as a part of its general fund.

On this point the school district cites Nemaha Valley
Drainage District v. Nemaha County, 100 Neb. 64, where
it was held that “Interest received from depository banks
by a county treasurer, upon funds in his custody as ex
officio treasurer of a drainage district, is the money of
such district and should be credited by the treasurer to
its account and not to the general fund of the county.”
See section 1855, Rev. St. 1913 (which has come down
to us with little change as section 31-459, Comp. St.
1929), making the county treasurer ex officio treasurer of
such a drainage district, which had no treasurer of its
own. So the holding was to the effect that the money
from which interest was there derived was not public
money or funds in the sense that the money constituted
public funds as heretofore quoted in section 77-2507. For
the court said in the opinion: “The money of such a
drainage district as this, as soon as collected, passes
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automatically from the county treasurer, in his capacity
as collector, into his custody as ex officio treasurer of the
district. It is the general rule, where there is no statute
to the contrary, that interest becomes a part of the fund
by whose investment it was produced, and hence the in-
terest belongs to the drainage district.” We think the
case is thus distinguished from the case at bar. We are
of the opinion the legislature has prevented us from hold-
ing, as plaintiff asks us to do, on principles of equity and
justice, that the plaintiff may recover this interest, but
that the matter is controlled by statute. If changed, the
rule must be changed by the legislature. Therefore the
judgment of the district court is
AFFIRMED.

UNION LUMBER COMPANY, APPELLANT, V. LEONARD
MCLAUGHLIN, APPELLEE,

FiLep May 10, 1934. No. 28946.
Record examined and judgment affirmed.

APPEAL from the district court for Cass county: JAMES
T. BEGLEY, JUDGE. A ffirmed.

Carl D. Ganz, for appellant.
J. A. Hayward, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY and
PAINE, JJ., and REDICK, District Judge.

Goss, C. J. A

Plaintiff, doing business at Elmwood, sued defendant
in the county court on an account running from 1923 to
1928 for lumber and other materials for $528.95 with
credits of $98.75, leaving a balance of $430.20. De-
fendant alleged payment. Plaintiff had judgment. In
the district court the cause was tried to a jury on the
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same pleadings as in the county court, resulting in a
verdict and judgment for defendant. On this appeal the
only question to be considered is whether the evidence
sustained the verdict and judgment.

The court properly charged the jury that the burden
was upon defendant to prove by a preponderance of the
evidence that the account was paid.

There was evidence given by defendant that all of the
items on the account of plaintiff were either paid by him
in cash or were for things purchased by or for his
mother, on whose farm he was a tenant, and were paid
for. The evidence is not very definite or convincing but
it was sufficient to be considered by and to support the
verdict of the jury. The jurors might think, as they
evidently did, that defendant sustained the burden of
proof of payment of all items purchased by him. In
such a situation we cannot disturb the judgment. It is
therefore

AFFIRMED.

CARL C. CARLSEN V. STATE OF NEBRASKA.
FiLep May 10, 1934. No. 28976.

1. Forgery. A recital in a principal bond, with interest cou-
pons attached, that the makers- of the bond have caused the
coupons to be executed with facsimile signatures does not
of itself authorize any one in the future to make facsimile
signatures on extension coupons.

2. Courons. Coupons in the usual form, purporting
to evidence interest to become due on a principal bond, are
the sub]ect of forgery.

- 3. INFORMATION. Where such a coupon is set

forth by copy in an information charging its forgery, it is
not necessary to allege the terms of the principal bond or
other facts extrinsic to the coupon to extend or explain its
terms.

4. Statutes: CONSTRUCTION. Though section 28-601, Comp. St.
1929, denounces such a forgery “with the intent to damage
" or defraud,” an information alleging that the coupon was
forged “with the intent to prejudice and defraud” is not
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demurrable on account thereof; in such a criminal statute,
when necessary to give effect to the intention of the legis-
lature, the word “and” may be substituted for “or” and wice
versa.

5. Forgery: INTENT. “In a prosecution for forgery, it is not
necessary to allege or prove an intent to defraud any par-
ticular person.” Uerling v. State, 125 Neb. 374,

6. Criminal Law: VENUE: APPLICATION FOR CHANGE: REVIEW., “A
motion for a change of venue is directed to the discretion of
the trial judge, and unless an abuse thereof is disclosed by
the record his ruling will not be reversed in the supreme
court.” Hauser v. State, 101 Neb. 834.

ASSISTANT PROSECUTOR. The attorney general has

power to designate an assistant attorney general to appear

in his stead in the trial of a criminal cause. For that par-

ticular purpose, it is not necessary that the assistant be a

bonded deputy under section 84-206, Comp. St. 1929.

A defendant cannot ordinarily complain that he was

convicted on some counts and acquitted on others.

If one procure another to commit an offense, he may

be prosecuted and punished as a principal. Comp. St. 1929,

sec. 28-201.

- Other alleged errors examined and held not to con-
stitute error.

11. Evidence held to be sufficient to sustain the verdict and judg-
ment.

10.

ERROR to the district court for Lancaster county: JEF-
FERSON H. BROADY, JUDGE., Affirmed.

Frank A. Peterson and Claude S. Wilson, for plaintiff
in error.

Paul F. Good, Attorney General, and William H. Wright,
contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ., and MESSMORE, District Judge.

Goss, C. J.

Defendant assigns error in a conviction for forgery.
He was charged in twelve counts with the forgery of
twelve interest coupons, was acquitted on four counts and
was convicted on eight counts. All the coupons were due
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January 19, 1934. The first four were for $9.75 each and
the other eight were for $15 each. The names of Mary
A. McLoughlin and Thomas J. McLoughlin appeared as
the makers. Each coupon contained these words: “Pay-
ment of this coupon is subject to the terms of principal
bond of even date.”” There are 116 assighments of error
“relied upon for reversal.”

Carlsen was president and active head of both the
Lincoln Safe Deposit Company and the Lincoln Trust
Company. January 19, 1925, Mary A. McLoughlin and
Thomas J. McLoughlin obtained from the Lincoln Safe
Deposit Company a mortgage loan of $13,000, secured
by a mortgage on lot 15, block 16, in Havelock, on which
was a three-story brick building. The loan was evidenced
by a series of 30 bonds. Nine of these bonds, for $325
each, totaling $2,925, were payable consecutively, one each
8ix months up to and including July 19, 1929. The other
21 bonds, arranged for convenient sale, in amounts of
$250, $325 and $500, totaling $10,075, were all payable
January 19, 1930.

In each of the 30 principal bonds signed by the Me-
Loughlins, it was recited that the bonds were equally
secured by the mortgage without any preferences or pri-
ority whatsoever of the lien thereof in favor of any one
or more of said bonds over any one or more of the
others; that, if default occurs, then the Lincoln Trust
Company may, as trustee for the holders of the bonds,
without notice, declare all bonds due; and that the makers
“have * * * caused the interest coupons hereunto at-
tached to be executed with facsimile signatures this 19th
day of January, 1925.”

In 1927, the McLoughlins were in default on certain
of the bonds then falling due, and on September 20, 1927,
signed an extension agreement as to those particular
bonds. On January 14, 1929, the McLoughlins being in
default on certain of the bonds still owned and held by
the Lincoln Safe Deposit Company, the company began
a foreclosure. This resulted in a decree for $2,894.62 in






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































