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GEORGE I. PARKER, RECEIVER, APPELLEE, v. LoUIs W. LUEHR-
MANN, ADMINISTRATOR, ET AL., APPELLANTS.

FILED JANUARY 26, 1934. No. 28731.

1. Executors and Administrators: CONTINGENT CLAIMS. “A con-
tingent claim against an estate, mentioned in section 30-701,
Comp. St. 1929, is one where the liability depends upon some
future event, which may or may not happen, and which, there-
fore, makes it wholly uncertain whether there ever will be
a liability. In the case of a contingent claim, the contingency
does not relate simply to the amount which may be recovered,
but to the uncertainty whether any amount will ever become
due.” In re Estate of Bolton, 121 Neb. 737.

2. Courts. When the receiver of an insolvent bank, duly ap-
pointed by the district court, lodges a contingent claim for
double stock liability against the estate of a deceased stock-
holder, the filing of such claim does not vest the county
court with exclusive jurisdiction over it, and deprive the re-
ceiver of the right to proceed in the district court to determine
the liability of the estate of such deceased stockholder, and
make the claim absolute for allowance in the county court.
The administrator is a proper party defendant for that pur-
pose. Brownell v. Anderson, 117 Neb. 652.

3. Bxecutors and Administrators. “The trust of an administrator
or executor is a continuing one, and a decree of final account-
ing does not destroy the relationship of such officer, but only
discharges him from liability for the past.” Hazlett v. Estate
of Blakely, 70 Neb. 613; Brownell v. Adams, 121 Neb. 304.

4. Banks and Banking: LIABILITY OF STOCKHOLDERS: ENFORCE-
MENT. Sections 4 and 7, art. XII of the Constitution, must
be construed together. They are self-operating and self-ex-
ecuting. Before the enforcement of individual liability of

(1)
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stockholders can be had by the receiver under direction of
the receivership court, it must be first judicially ascertained
that the assets of the bank have been exhausted, and the
amount of deficiency or indebtedness remaining to be enforced
against them. Such judicial determination does not fix the
liability of such stockholders, but is only a necessary step to
be taken by the receivership court before an action can be
brought by the receiver to judicially determine the same.
Roaers v. Selleck, 117 Neb. 569.

: JURISDICTION. “Jurisdiction of equity to en-
force constitutional liability of stockholders of an insolvent
banking corporation is based upon the rule obtaining in this
state that equity has jurisdiction of an action by a receiver
against all the stockholders of a corporation jointly to en-
force their contractual or statutory liability.” Brownell v.
Adams, 121 Neb. 304.

: : The appointment of a receiver and
judicial determination of deficiency of assets by the receiver-
ship court does not vest that court with exclusive jurisdiction
to try an equity suit for the purpose of determining the
liability of stockholders. After authority is given by the
receivership court to enforce the liability of stockholders, if
none of the stockholders resides in the county where the re-
ceivership court acts, or service cannot legally be had upon
one or more of them in that county, such suit may be brought
by the receiver against all the stockholders in the district
court of any county in this state where lawful service of
summons can be had upon one or more of them.

7. Executors and Administrators: CONTINGENT CLAIMS: PRrROCEED-
INGS AGAINST HEIRS. An action against heirs to recover real
or personal estate which has been received by them as dis-
tributees of an estate and which is liable for any debts under
provisions of the statute with reference to contingent claims
(Comp. St. 1929, ch. 30, art. 7) is not an original action, but
a special proceeding for the enforcement and collection of a
claim allowed .or established in the county court. Horst v.
McCormick Harvester Machine Co., 30 Neb. 558.

APPEAL from the district court for Cuming county: DE
WITT C. CHASE, JUDGE. Aflirmed in part, and reversed in
part.

A. R. Oleson, for appellants.
F. C. Radke, Barlow Nye and Fred S. Berry, contra.
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Heard before Goop, EBERLY and DAy, JJ., and CHAP-
PELL and LANDIS, District Judges.

CHAPPELL, District Judge.

This is a suit in equity brought by the receiver of the
Farmers State Bank of Altona, Nebraska, in the district
court for Cuming county, Nebraska, for the benefit of the
unpaid creditors of the bank, to recover from appellants
and other stockholders the constitutional liability imposed
upon them. The only appellants are Louis W. Luehr-
mann, administrator of the estate of Herman Luehrmann,
deceased, Louis W. Luehrmann, Louise Kohlmoos and
Emma Luehrmann, his heirs at law.

There is no dispute in the evidence. The questions are
those of law applicable to admitted facts, which are that
Herman Luehrmann departed this life intestate February
6, 1928. His estate was duly administered in Cuming
county, Nebraska, and final decree entered therein De-
cember 5, 1928, assigning the real estate and personal
property to the above heirs. The personal property was
distributed to them and individual vouchers or releases
describing the personal property received by each were
given, and the administrator was discharged on Decem-
ber 24, 1928. The value of the property received by the
heirs at law from the estate exceeds in value the amount
of the stockholders’ liability sued for in this action. The
appellants, however, refused to accept the ten shares of
bank stock which were listed in the inventory of the ad-
ministrator. Five shares of this stock were issued to de-
ceased as stock dividends but never delivered to him.
However, dividends thereon were allowed and received by
the deceased during his lifetime, the bank retaining the
stock certificates in its possession. This stock was never
transferred. All indebtedness of the bank was created
and accrued while Herman Luehrmann, deceased, was
the owner and holder of such stock.

On January 18, 1929, the bank was closed, and a re-
ceiver was appointed by the district court for Wayne
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county, Nebraska, wherein the bank was located. On
June 15, 1929, after the assets were liquidated and ex-
hausted, a decree of deficiency for more than the capital
stock of the bank was entered by the receivership court.
This decree provided that all such unpaid indebtedness
was created and accrued while Herman Luehrmann, de-
ceased, among others, was the owner and holder of ten
shares of the capital stock of the bank of the par value
of $100, and that an assessment against the capital stock
of the bank and the respective owners and holders thereof
was necessary, and that each was respectively liable for
an amount equal to the par value of the capital stock
of the bank owned by them, and George I. Parker, as
receiver of the bank, was thereby authorized and em-
powered to proceed to collect and to enforce all unpaid
stockholders’ liability and to bring and maintain such
action or actions in court as, in his judgment, were_proper
and advisable to enforce payment of such liability.

On June 12, 1930, a contingent claim was filed against
the estate of Herman Luehrmann, deceased, in the county
court of Cuming county, Nebraska, setting forth, in effect,
that this action had been filed, but not yet tried or de-
termined, and that the claim against the estate of Herman
Luehrmann, deceased, had not yet been determined and
was not absolute.

The decree of the district court, in so far as it is of
importance here, provides: “Wherefore, it is ordered,
considered, adjudged and decreed that the plaintiff have
and recover from the estate of Herman Luehrmann, de-
ceased, the sum of $1,000 with interest thereon at 7 per
cent. per annum from February 5, 1928, the date of the
commencement of this action, and that the same be and
- hereby is established as a lien upon the personal property
of said estate distributed to his said heirs at law and
upon the said real estate of which said deceased died
seised, so assigned and distributed to them, to wit, the
southeast quarter (SEl4) of section five (5), and the
southeast quarter (SEl;) of section seven (7), all in
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township twenty-four (24), range four (4), east of the
6th p. m., in Cuming county, Nebraska.” -

Appellants contend that the county court of Cuming
county, Nebraska, had exclusive jurisdiction to allow
claims against the estate of the deceased stockholder, and
that the district court had no jurisdiction to enter a judg-
ment or decree; that the decree of the district court for
Wayne county, Nebraska, dated June 15, 1929, ascertained
the liabilities against its stockholders, and that the de-
termination of the stockholders’ liability therein then be-
came absolute for presentation, hearing and determination
in the county court; that the appointment of a receiver
by that court and its decree of June 15, 1929, vested ju-
risdiction in the district court for Wayne county, Ne-
braska, only, and the receiver could not then maintain
an action to enforce liability against stockholders in any
other court or county; that the court erred in not render-
ing a judgment of dismissal in favor of appellants, and
that the decree is not supported by the evidence.

It is true that section 16, art. V of the Constitution,
provides: “County courts shall be courts of record, and
shall have original jurisdiction in all matters of probate,
settlement of estates of deceased persons, and in such
proceedings to find and determine heirship; * * * and
such other jurisdiction as may be given by general law.”
Section 27-503, Comp. St. 1929, provides: “The county
court shall have exclusive jurisdiction of the probate of
wills, the administration of estates of deceased persons.”
Section 27-504, Comp. St. 1929, provides: “The county
court shall have power: First. To hear and determine
claims and set-offs in the matter of estates of deceased
persons.”  Section 30-601, Comp. St. 1929, provides:
“When letters testamentary or of administration, or of
special administration shall be granted by any court of
probate, or during any appeal from such order, it shall
be the duty of the judge of the court to receive, examine,
adjust and allow all lawful claims and demands of all
persons against the deceased.” Section 30-801, Comp. St.
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1929, provides: “No action shall be commenced against

the executor or administrator except actions to recover
the possession of real or personal property, and actions
for relief other than for the recovery of money only.”

This is not an action for the recovery of money only,
and is not prohibited by section 30-801, Comp. St. 1929.
While the law contemplates that all claims shall be al-
lowed by the county court, it also contemplates that cer-
tain claims may be presented, in the first instance, in
some other court. The receiver had a right, and it was
his duty, to proceed in the district court by a suit in
equity, such as this, against all the stockholders jointly
to determine the liabilty of the estate of the deceased
stockholder and other stockholders and establish a trust
fund for the benefit of creditors. Brownell v. Anderson,
117 Neb. 652; Brinkworth v. Hazlett, 64 Neb. 592; Haz-
lett v. Estate of Blakely, 70 Neb. 613; Brownell v. Adams,
121 Neb. 304; In re Estate of Bolton, 121 Neb. 737; 2
Woerner, American Law of Administration (3d ed.) 1248;
11 R. C. L. 84, sec. 326; 7 R. C. L. 399, sec. 386.

The fact that the estate had been administered, final
decree entered, and the property assigned and distributed
to the heirs at law, and the administrator discharged, did
not bar or defeat this action against the administrator
of the estate. The trust of an administrator is an en-
during one, and the decree upon final accounting only
discharges him from liability for the past. Brinkworth v.
Hazlett, supra; Hazlett v. Estate of Blakely, supra; Brown-
ell v. Adams, supra; In re Estate of Bolton, supra; 2
Woerner, American Law of Administration (2d ed.) 1373,
sec. 571.

The claim for stockholders’ liability was econtingent.
Stichter v. Coz, 52 Neb. 532; 2 Woerner, American Law
of Administration (3d ed.) 1275, sec. 894; In re Estate
of Bolton, supra; Dame, Probate and Administration (3d
ed.) 425, sec. 415; 24 C. J. 293; In re Estate of Golden,
120 Neb. 233; In re Estate of Ayres, 123 Neb. 453; 11
R. C. L. 205, sec. 229. The county court, even though
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a contingent claim was filed, had no authority to pass
upon it until the claim was madé absolute against the
estate by the decree of the district court. “A contingent
claim does not become absolute, within the meaning of
the decedent’s act, until it becomes a claim proper to be
presented to the county court for final adjudication as a
claim against the estate.” Hazlett v. Estate of Blakely,
supra. The purpose of this action was, if possible, to
place the holder of such claim on terms of approximate
equality with holders of absolute claims. It could not
become a claim proper to be allowed by the county court
until it had passed to judgment in this action. That was
the object and purpose of this action, and it could have
been accomplished in no other manner. This is not an
original proceeding to allow claims against the estate or
to order the payment of such claims out of funds in the
hands of the administrator. This is a proceeding to make
a contingent claim absolute for presentation to the county
court for allowance. Craig v. Anderson, 3 Neb. (Unof.)
638, relied upon by appellants, is not in point. See Comp.
St. 1929, secs. 30-701 to 30-708; Hazlett ». Estate of
Blakely, supra; Brinkworth v. Hazlett, supra; Brownell
v. Anderson, supra; Brownell v. Adams, supra; In re Es-
tate of Bolton, supra.

The decree of deficiency entered in the receivership
court on June 15, 1929, judicially determined that the
assets of the bank had been exhausted, the amount of the
deficit, and the necessity for a stockholders’ assessment.
It authorized and empowered the receiver to bring the
action involved here and enforce and collect the liability.
Under the law, this action could not be brought until the
deficit was so ascertained and judicially determined. Such
decree of deficiency did not judicially determine liability
against the deceased stockholder or make absolute any
claim against his estate. That could be accomplished only
by this action. Sections 4 and 7, art. XII of the Consti-
tution, must be construed together, and, as such, are self-
operating and self-executing. All the assets must be first
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exhausted and such fact judicially determined before suit
can be brought against the stockholders to judicially
determine their liability. In other words, a stockholder’s
liability could not be established by a decree of deficiency,
and this claim could become absolute only by a decree
entered in this action. Farmers Loan & Trust Co. v.
Funk, 49 Neb. 353; State v. German Savings Bank, 50
Neb. 734; Hastings v. Barnd, 55 Neb. 93; German Nat.
Bank v. Farmers & Merchants Bank, 54 Neb. 593; State
v. Farmers State Bank, 113 Neb. 497; Rogers v. Selleck,
117 Neb. 569; State v. Citizens State Bank, 118 Neb. 337;
Bodie v. Pollock, 110 Neb. 844 ; Dempster v. Williams, 118
Neb. 776; State v. Thurston State Bank, 125 Neb. 120.

The appointment of the receiver and the decree of June
15, 1929, by the district court for Wayne county, Nebras-
ka, did not vest exclusive jurisdiction in that court except
in the matter of insolvency and receivership proceedings.
Comp. St. 1929, secs. 8-190, 8-191. This is a separate and
distinet action in equity, authorized by the receivership
court, which could be brought by the receiver against all
the stockholders jointly in the district court of any county
where one or more of them resides or is present in the
county at the time of the commencement of the action and
served therein as provided by law. The defendants in
this action all lived in Cuming county, Nebraska, where
the suit was brought, and there is no dispute that they
were all properly served with summons in that county.
Comp. St. 1929, sec. 20-409 ; Brownell v. Adams, supra. This
liability is contractual in nature, and to hold otherwise
would make it practically impossible for the receiver to
ever bring suit where all the stockholders lived in a county
other than that in which the receivership court was lo-
cated. We deem it expedient, however, to bring such
actions in the district court for the county where the re-
ceivership court is located if service of summons can be
had upon one or more stockholders in that county.

The suggestion by appellants that the order of defi-
ciency of June 15, 1929, was not binding upon the stock-
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holders, we believe was not an issue in the lower court.
In any event, the bank was properly in court and the
receivership court had full jurisdiction over it and its
affairs. The order was binding upon the banking cor-
poration and, therefore, binding upon all its stockholders.
Hawlkins v. Glenn, 131 U. S. 319; Brownell v. Adams,.
supra; Commonwealth Mutual Fire Ins. Co. v. Hayden,
60 Neb. 636; Bernheimer v. Converse, 206 U. S. 516; 6
Thompson, Corporations (3d ed.) 878-885, secs. 4981-4986.

The decree of the trial court entered no judgment
against the heirs at law; neither did it dismiss them out
of the action. It is stipulated in the evidence that all
of the indebtedness of the bank was created and accrued
while Herman Luehrmann, deceased, was the owner and
holder of the stock, and that the heirs at law received the
same only through the probate proceedings. While there
is eminent authority for the proposition that they may
and should be made parties in such a proceeding as this
without the necessity of resort to a remedy in the county
court, all such cases that we have been able to find have
been in jurisdictions where the constitutional and statu-
tory provisions have no similarity to ours or under the
equity jurisdiction of the federal courts. Under former
decisions of this court, supported by equally as eminent
authority, the heirs at law, Louis W. Luehrmann, Emma
Luehrmann and Louise Kohlmoos, cannot be held liable
in this action. They should have been dismissed at plain-
tiff’s costs. After the claim is made absolute by this
action against the administrator, such claim must be filed
in the county court within one year and, after allowed
and established there, the heirs at law must be pursued
in a special proceeding as provided by sections 30-701 to
30-708, Comp. St. 1929.

“The ‘claim,” which can furnish the basis for an actlon
to compel a devisee to return a portion of estate assigned
to him by proper probate proceedings, must be one al-
lowed in the probate court, or ‘established’ by proper
legal proceedings elsewhere, as a liability of the estate
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involved.” Brinkworth v. Hazlett, supra. “An action
against heirs * * * to recover real or personal estate
which has been received by them as distributees of any
estate which is liable for any debts under the” provisions
of the statute with reference to contingent claims “is not
an original action, but a special proceeding for the en-
forcement and collection of a claim allowed or established
in the county court.” Horst v. McCormick Harvester
Machine Co., 30 Neb. 558. See Comp. St. 1929, secs. 30-
701 to 30-708; Brinkworth v. Hazlett, supra; Hazlett v.
Estate of Blakely, supra; Brownell v. Anderson, supra;
Brownell v. Adams, supra; In re Estate of Bolton, supra;
3 Woerner, American Law of Administration (3d ed.)
1968, sec. 574, and 1975, sec. 577; 2 Woerner, American
Law of Administration (8d ed.) 1267, sec. 392; 1 C. J.
988, 991, 1010; Stevenson v. Valentine, 38 Neb. 902;
Craig v. Anderson, supra; 1 Woerner, American Law of
Administration (3d ed.) 534, sec. 156.

The decree of the district court provides that plaintiff,
appellee herein, have and recover from the estate of Her-
man Luehrmann, deceased, the sum of $1,000 with in-
terest at 7 per cent. from February 5, 1928, the date of
the commencement of this action. The record discloses
that this action was commenced on March 14, 1930. The
decree, in form, is against the estate of the deceased in-
stead of against his personal representative, as such.
Such decree is irregular, but not erroneous. 24 C. J.
877. The decree of the district court should have been
against Louis W. Luehrmann, administrator of the estate
of Herman Luehrmann, deceased, for the sum of $1,000
with interest at 7 per cent. from March 14, 1930, the date
of the commencement of this action. No complaint is
made in brief of counsel that the court granted a lien
as provided in the decree, and we will not discuss that
matter.

The undisputed: evidence establishes that the estate.of
Herman Luehrmann, deceased, is liable for ‘the. stock lia-
bility imposed by the Constitution..
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The judgment of the district court is affirmed, except
that it shall be against Louis W. Luehrmann, adminis-
trator of the estate of Herman Luehrmann, deceased, for
$1,000 with interest at 7 per cent. from March 14, 1930,
the date of the commencement of this action, and that
Louis W. Luehrmann, Emma Luehrmann and Louise Kohl-
moos, heirs at law, shall be dismissed at plaintiff’s costs.
The cause is remanded for further proceedings to con-
form to this opinion.

AFFIRMED IN PART, AND REVERSED IN PART.

STANDARD OIL COMPANY, APPELLANT, V. JAMES O’HARE,
APPELLEE,

FiLep JANUARY 26, 1934, No. 28651.

1. Landlord and Tenant: LEASE: CONSTRUCTION. Held, that the
purported lease and agency agreement set out in plaintiff’s
petition, having been made at the same time, with reference
to the same subjeet, and to effectuate the same purpose, will
be construed together to the same extent as though made in
one instrument.

ACCEPTANCE. Held, that the signing of said
1nstrumen’cs by O’Hare and Byrne, and their transmittal to
the plaintiff to be approved or rejected, constituted an offer
to contract upon the terms contained therein, and that said
offer would not ripen into a contract unless accepted within
a reasonable time.

3. Contracts: OFFER: ACCEPTANCE. ‘It is a well-established
principle of the law of contracts that an offer does not ripen
into a contract unless accepted; that if the offeree within a
reasonable time does not accept the offer, it may be treated
as if rejected. * * * What constitutes a reasonable time must
* * * be a question of fact.” Kukuska v. Home Mutual Hail-
Tornado Ins. Co., 204 Wis, 166.

4. Landlord and Tenant: I.EASE: ACCEPTANCE. Held, that as the
terms of the offer required the plaintiff to promise something,
notice to O’Hare and Byrne of the acceptance was essential;
that notice of the acceptance of the terms of the lease alone
was not notice of the acceptance of the offer, and that
notice of the acceptance of the terms of the agency agreement
five months after the offer was not within a reasonable time.



12 NEBRASKA REPORTS [VoL. 126
Standard 0Oil Co. v. O’Hare

5. Contracts: OFFER: ACCEPTANCE. “Communication of accept-
ance is essential, where offer requires promise on part of
offeree.” Port Huron Machinery Co. v. Wohlers, 221 N. W.
843 (207 Ia. 826).

6. Injunction. Held, that plaintiff never had possession of the
service station under the purported lease, and cannot obtain
possession thereof by an action for an injunction.

“A litigant cannot successfully invoke the extraor-

dinary remedy of injunction, the effect of which would be to

obtain possession of real estate, unless the facts and circum-
stances in the case are such that his ordinary legal remedies

are inadequate.” Hollinrake v. Neeland, 94 Neb. 530.

APPEAL from the district court for Dodge county: FRED-
ERICK L. SPEAR, JUDGE. Affirmed.

William H. Herdman and Cook & Cook, for appellant.
Joseph E. Daly, contra.

Heard before Goss, C. J., Rosg, Goob, EBERLY, DAY and
PAINE, JJ., and CLEMENTS, District Judge.

CLEMENTS, District Judge.

The appellant, Standard Oil Company, hereinafter called
the plaintiff, claiming to be in possession of certain real
estate in North Bend, Nebraska, under and by virtue of
a lease executed by James O’Hare and W. H. Byrne, seeks
an order in injunction, restraining the appellee, James
O’Hare, hereinafter called the defendant, from entering
and trespassing on the demised premises, and from inter-
fering with, obstructing, or resisting plaintiff’s possession
of said premises, and from interfering with, obstructing,
or resisting plaintiff in operating its filling station on said
premises.

The defendant claims to be the owner of said premises,
denies that the plaintiff is now or ever has been in pos-
session thereof, or that plaintiff now has or ever has had
the right to the possession thereof, and denies the validity
of plaintiff’s purported lease.

The cause was tried as an action in equity before Hon-
orable Frederick L. Spear of the sixth judicial district,
resulting in a general finding for defendant, and a judg-
ment dismissing the action, canceling the purported lease
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and quieting defendant’s title as against the plaintiff’s
claim. The plaintiff brings the action to this court on
appeal.

It appears from the evidence that some time prior to
March 14, 1930, the defendant James O’Hare and his
brother-in-law, W. H. Byrne, contemplated building and
operating a gasoline service station on lot 5, block 51,
of the city of North Bend, Nebraska. At that time O’Hare
owned 5 lots of this block, the remaining lots being owned
by a party by the name of Thom. The plan of O’Hare
and Byrne contemplated the purchase of the Thom lots
by Byrne, and the building of the service station thereon
to be owned and operated by the parties as equal partners.
The intention of these parties coming to the notice of the
plaintiff, Standard Oil Company, it sent a representative
to interview them, and to induce them, if possible, to
handle and sell Standard Oil Company products exelu-
sively. After an extended conference held on March 14,
1930, between this representative, one John F. O’Connell,
and O’Hare and Byrne, at the home of O’Hare, in North
Bend, an agreement was reached. This agreement was
evidenced by two written instruments, the purported
lease and the so-called agency agreement set out in the
plaintiff’s petition. The lease was, at said time, signed
and acknowledged by both O’Hare and Byrne, although
Byrne was not yet the owner of any part of the property.
However, he afterwards purchased the Thom lots. The
agency agreement was signed by Byrne. At the time that
this agreement was made, there was located on lot 5 a
blacksmith shop, which the evidence shows was of the
reasonable rental value of $20 a month and which, at
that time, and during all the time of this litigation, was
and has been rented for such sum.

Under the terms of the purported lease, the defend-
ants leased to the plaintiff lot 5, including driveways, fill-
ing station, and appurtenances, for a period of five years,
with an option on the part of plaintiff to extend the term
to ten years, at an annual rental of $300, payable $25
each month. In this purported lease, the defendants bind
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themselves to build on said lot a gasoline filling station,
expending for such purpose not less than the sum of
$3,000. No rental to be paid until service station is com-
pleted.

It will be seen that the plaintiff, by collecting $20 each
month for the blacksmith shop, and applying it on the
rental for the use of the service station, would only have
to apply $5 of its own money on such rental. The lease
provides further that the defendants shall pay all water
taxes, and all general and special taxes and assessments
that may be levied and assessed against said premises
or property owned by them located thereon, and will pay
any and all license fees, occupation taxes, and other taxes,
impositions and other charges levied against or imposed
upon the business conducted on the demised premises
and the equipment located thereon, and to furnish, with-
out expense to second party, heat for the demised prem-
ises, and pay for all the electricity and water consumed
thereon.

At the same time and as a result of the said conver-
sations, the agency agreement was prepared and signed
by Byrne. This contract provides in effect that Byrne
is to operate the service station, handle the Standard Oil
Company products, sell gasoline furnished by the plain-
tiff at 3 cents a gallon over the wholesale price. This
spread between the retail and wholesale prices being called
his commission.

It is the plaintiff’s theory that these two instruments
have no relation to one another. That the purported lease
is a lease giving it the right of possession of lot 5, the
service station to be erected thereon, and all appurte-
nances thereto, for a period which, at its option, can be
extended to ten years; that the agency agreement is
simply an agreement to employ Byrne during the pleasure
of the plaintiff, and subject to be revoked at any time it .
so elects. O’Hare and Byrne contend that the sole object
and purpose of the parties was, on the part of the plain-
tiff, to secure a dealer at North Bend, and an outlet for
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its products there; on their part, to handle these prod-
ucts on as favorable terms as possible; that both instru-
ments are a part of one agreement; that the so-called
lease was never intended to operate as a lease; that it was
never intended that the possession of the premises was to
pass to the plaintiff, and that the plaintiff never did have
possession thereof ; that, when it became evident that the
plaintiff was claiming some right to the premises by
virtue of the lease, they repudiated the entire agreement,
refused to receive any payments under the lease, and
opened and operated their service station without refer-
ence to said agreements.

We think the evidence, the character of the instru-
ments, and the subsequent conduct of the parties amply
sustain this contention. O’Hare and Byrne testify in
effect that the main object and purpose of the parties was
to effectuate an agreement whereby they were to become
Standard Oil dealers handling Standard Oil products ex-
clusively; that oil companies generally fix both the whole-
sale and retail price of their products; that the spread
between the wholesale and retail price of Standard Oil
products is less than that of most other oil companies;
that to induce them to handle its products the plaintiff
agreed to allow them a bonus or rebate of $25 a month,
and to furnish certain equipment free of charge; that
to cover this up and to avoid friction with the federal
trade commission, the fiction of the lease and agency
agreement was devised.

The representative of the plaintiff, John F. O’Connell,
who prepared both instruments, denies this, and testifies
that nothing was said about bonus, and that the instru-
ments are, in fact, what they appear to be, in form, a
lease and an agreement to employ.

An examination of the terms of these instruments leads
to the inevitable conclusion, either that they ‘must be con-
strued together to the same effect as though they are one
writing, the purport of which is to permit O’Hare and
Byrrne to retain possession of their own service station,



16 NEBRASKA REPORTS [VoL. 126
Standard Oil Co. v. O’Hare

while selling Standard Oil products, or that O’Hare and
Byrne are incompetents, incapable of doing business, and
the transaction is so grossly inequitable and unconscion-
able as to amount to constructive fraud, and render it
unenforceable in a court of equity.

Construing the transaction, in accordance with the the-
ory of the plaintiff, we find that O’Hare and Byrne agreed
to build a service station to cost at least $3,000, on a
block of their own land, which the plaintiff pleads is a
valuable business location because located on the Lincoln
Highway, buy the plaintiff a license to do business, pay
its occupation tax, heat the building, pay for water and
electricity, and pay all property taxes on real estate,
service station and equipment, all for $5 a month above
the sum the plaintiff would receive for rental of the
blacksmith shop.

After the purported lease and agency agreement were
executed by O’Hare and Byrne on March 17, they were
sent to the Standard Oil Company to be signed by it, if
approved. On April 1, 1930, the lease was returned to
O’Hare and Byrne, executed by the plaintiff, with a letter
informing them that the agency agreement would be held
until the station is completed and in operation. OQ’Hare
and Byrne then built the service station at a cost of, not
$3,000, the minimum stated in the so-called lease, but at
about the sum of $8,000. On August 27, 1930, the station
was completed, and they were ready to open it for busi-
ness. They had heard nothing further from the plaintiff
in relation to the agency agreement, and had no notice
or knowledge of whether or not it had been approved or
signed.

The signing of the lease and agency agreement by
O’Hare and Byrne and its transmittal to the plaintiff to
be approved or rejected was simply an offer to contract
on the terms specified. Before the offer could ripen into
a contract, it would have to be accepted, and notice of its
acceptance given the offerers within a reasonable time.
If, as we have found, the so-called lease and agency con-
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tract are to be construed as embodying one agreement,
then the acceptance and approval of the lease alone was
not an acceptance of the offer. The offer was made on
March 17. More than five months thereafter, on August
27, when the station was completed, no notice had been
given the offerers that that part of it, relating to. the
agency agreement, had been or would be accepted, ex-
cept a vague statement that it was being held. We think
the offerers had a right to consider the offer rejected.

“It is a well-established principle of the law of contracts
that an offer does mot ripen into a contract unless ac-
cepted; that if the offeree within a reasonable time does
not accept the offer, it may be treated as if rejected.
* * * What constitutes a reasonable time must * * * be
a question of fact.” Kukuska v. Home Mutual Hail-Tor-
nado Ins. Co., 204 Wis. 166.

“Communication of acceptance is essential, where offer
requires promise on part of offeree.” Port Huron Ma-
chinery Co. v. Wohlers, 221 N. W. 843 (207 Ia. 826).

“It must be kept in mind that there is a distinction in
regard to communication of acceptance between offers
which ask that the offeree shall do something, as in the
instant case, and offers which ask that the offeree shall
promise something. In offers of the latter kind, com-
munication of the acceptance is always essential.” Port
Huron Machinery Co. v. Wohlers, 207 Ia. 826. See, also,
Omaha Loan & Trust Co. v. Goodman, 62 Neb. 197.

On August 27, the service station being completed,
O’Hare and Byrne, no notice of acceptance of that part
of the agreement relating to the agency having been re-
ceived, bought a stock, opened the service station, and
commenced its operation. On September 23 a duplicate
copy of the agency agreement was transmitted to W. H.
Byrne, with a letter in which the plaintiff expressed sor-
row that it had not been sent sooner. The premises were
then in possession of the defendants; they had been doing
business for nearly a month. We think the acceptance
of the offer came too late.
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It is true that the initial stock was bought of the plain-
tiff and that O’Hare and Byrne, during nearly or quite
all the time they operated the service station before the
inception of this litigation, continued to purchase Stand-
ard Oil products on practically the same terms set out
in the agency agreement, but there is no evidence that
these terms were different than the terms usually given
independent dealers using such products. .

On September 30 the plaintiff sent a check to O’Hare
and Byrne for a month’s rent, which was refused. Reg-
ularly each month thereafter the plaintiff sent a similar
check for the same purpose, which was as regularly re-
fused. From this time there seems to have been a con-
stant dispute between the parties, plaintiff claiming that
the defendants were in possession of the service station
as its agent under the lease, the defendants denying this
and repudiating the lease. A mass of evidence was taken
at the trial regarding this dispute and regarding com-
munication and meetings between the parties in an at-
tempt to adjust it. We do not think it necessary to re-
view this evidence.

There was also evidence of various statements of coun-
sel for plaintiff, that plaintiff at the inception of the
agreement between the parties had no knowledge that the
blacksmith shop was on the premises, and that plaintiff
claimed no rental therefrom, but no offer to have the
lease reformed to exclude the blacksmith shop has been
made by it, and at the trial of the case, when evidence
was offered that the blacksmith shop was not to be in-
cluded in the agreement, the offer was met by objections
that it was an attempt to change and vary the terms of
a written instrument by parol.

We find from the foregoing: That the execution of the
purported lease and agency agreement and their trans-
mittal to the plaintiff for approval and rejection was an
offer to contract on the terms contained therein; that’
said instruments should be construed together to the
same extent as though they were contained in one writing.
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That an acceptance of the terms of the lease alone, and
notice to O’Hare and Byrne of such acceptance, was not
an acceptance of the offer.

That notice to O’Hare and Byrne five months after the
offer was made, and a month after the service station was
opened, of the acceptance of the terms of the agency
agreement was not within a reasonable time, and O’Hare
and Byrne, at the time of the opening of the station, had
the right to assume that the offer was rejected.

That the plaintiff never had possession of the service
station under the purported lease, and that this action
brought to protect a possession which never existed must
fail.

“A litigant cannot successfully invoke the extraordinary
remedy of injunction, the effect of which would be to
obtain possession of real estate, unless the facts and cir-
cumstances in the case are such that his ordinary legal
remedies are inadequate.” Hollinrake v. Neeland, 94 Neb.
530.

It follows that the finding and judgment of the trial
court is correct. '

AFFIRMED.

ROSE, J., dissenting.

The premises in controversy were leased in writing for
the specific use and single purpose of a filling station
where petroleum products of plaintiff were to be kept and
sold. It was so understood by the parties to the lease.
Plaintiff tendered each month the stipulated monthly
rental of $25 and never claimed or received any income
from the blacksmith shop. The income therefrom was
paid to and accepted by lessors. Without fraud of any
kind the parties to the lease contracted for a monthly
rental of $25, which was lawful compensation for the
use of the leased premises and the improvements the
lessors agreed to make. The consideration stated was
within the contracting power of the parties. The lease
was formally drawn, executed, acknowledged, delivered
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and registered. Through the agency of lessors the pe-
troleum products of plaintiff were in fact kept and sold
for a time on the leased premises—what was contem-
plated by the parties. As I view the evidence, all parties
to the lease understood and performed it at first with
plaintiff constructively in possession of the demised prem-
ises. Defendant dispossessed plaintiff, and thus violated
his duty as agent under the lease, interfered with his
employer’s present and future business, and destroyed
contractual and property rights of his principal. To pre-
vent the continuance of such wrongs injunction is the
proper remedy, as formerly held in this identical case.
Standard Oil Co. v. O’Hare, 122 Neb. 89. That the former
decision is sound and supported by precedent, see Shell
Petroleum Corporation v. Ford, 255 Mich. 105, 83 A. L. R.
1413, and note. Delay of plaintiff in formally accepting
the offer of agency did not destroy the property rights
created by the lease. Services of the agent, performed
for plaintiff and accepted pursuant to the terms of the
contract of employment, waived prompt acceptance of the
offer of agency, if delayed. The option of plaintiff to
terminate the lease upon 30 days’ notice did not invalidate
it, since it created an estate for a fixed term of years.
Shell Petroleum Corporation v. Ford, 255 Mich. 105, 83
A. L. R. 1413, and cases cited in note. Whether con-
sidered as a unit or as two instruments, the lease and
the contract of agency were duly executed, delivered, valid
agreements, as I view them in the light of the evidence
and the mutual understanding of the parties in the first
instance. Entertaining these views, I dissent from the
affirmance.
Day, J., concurs in dissent.
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EARL TREPPISH V. STATE OF NEBRASKA.
FILED JANUARY 26, 1934, No. 28781.

1. Homicide. Evidence examined and held insufficient to sustain
the verdict of murder in the second degree.

2. Corpus DmLICTI. Corpus delicti is defined as, “The
substantial and fundamental fact or facts necessary to the
commission of a crime.”” Webster’'s New International Diec-
tionary.

3. ProoF. Homicide corpus delicti is not estab-

lished untl] it is proved that a human being is dead, and that
death occurred as the result of the criminal agency of another
person.

4. Criminal Law: CIRCUMSTANTIAL EVIDENCE. When, in a crim-
inal case, the evidence is circumstantial, the circumstances
established must, to warrant a conviction, be such as to exclude
every reasonable hypothesis except that of defendant’s guilt.

5. Homicide. “The fact that the deceased died suddenly never
warrants an inference that he was foully dealt with. It is for
the state to prove that his death was the result of a criminal
act, and, unless or until this is proved, it is presumed that
death resulted from natural causes.” Underhill, Criminal Evi-
dence (2d ed.) 541, sec. 312.

6. Criminal Law: TRrRIAL: EXCLUSION OF WITNESSES. An order
excluding prospective witnesses from the courtroom during the
trial of a cause, except when called to testify, is entirely within
the discretion of the trial judge. When such an order has been
made, it is the duty of the officers of the court to see that it is
obeyed. Where, however, witnesses remain in the courtroom
through a misunderstanding of the extent of the court’s order,
and without the knowledge of the court, they may be permitted
to testify where it does not appear that the defendant’s rights
will be prejudiced thereby.

: It is the duty of a trial court to expedite the

trial of a case as much as is possible without infringing the

rights of the parties to a complete and orderly examination of
all the facts and circumstances connected with the case, and
reasonable effort on his part for such purpose does not con-
stitute error.

: Review. Complaint in the brief that im-
proper and prejudicial remarks were made by the prosecuting
attorney in his argument to the jury will not be considered
where the alleged offending remarks do not appear in the bill
of exceptions.















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































