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IN MEMORIAM

ANDREW M. MORRISSEY

At the session of the Supreme Court of the State of
Nebraska, December 4, 1933, there being present Honor-
able Charles A. Goss, Chief Justice, Honorable William B.
Rose, Honorable Edward E. Good, Honorable George A.
Eberly, Honorable L. B. Day, and Honorable Bayard H.
Paine, Associate Justices, the following proceedings were
had:

Honorable Harvey Johnsen.
May it Please the Court:

Your Committee on Memorial to Andrew M. Morrissey
ask leave to submit the following memorial and tribute:

Andrew M. Morrissey was Chief Justice of this Court
from 1915 to 1927. He was appointed by the Governor
to fill the term of Judge Hollenbeck, who died almost im-
mediately after taking office in 1915, and he was elected
for an additional six-year term in 1920.

This twelve-year period was the brightest and most
fruitful in Judge Morrissey’s life. Every man is happiest
when he is proving himself. At the time of his appoint-
ment, Judge Morrissey’s merits and qualifications were
relatively unknown, except to his friends, and he was con-
fronted with the task of demonstrating his ability and of
making his leadership felt.

How thoroughly he won the hearts of the other mem-
bers of the Court, and how well he succeeded as the pre-
siding officer of the Court are best known to those of
your Honors who were his immediate associates. He was
a singular executive, and, in the abstraction with which the
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work of the Court is surrounded, he strove for a definite
objective and a routine of systematic performance. He was
a masterful tactician and he did much to reconcile and fuse
academic differences and personal opinions and to preserve
a unity on the Court.

As a judge, his chief qualities were his simplicity, his
courtesy, his conscientiousness, his diligence, his fearless-
ness, his impartiality, and his understanding. Socrates is
reputed to have said:

“Four things belong to a judge: To hear
courteously, to answer wisely, to consider
soberly, and to decide impartially.”

These attributes he possessed. His opinions are not filled
with the pedanticism and ornate irrelevances that to some
men are the mark of a jurist, but they are notable for
their brevity and clearness of expression. He did not strive
to appear learned, but only to reach a sound conclusion
and to make it possible for the layman, as well as the
profession, to understand what he was deciding and the
reason for it. He believed that almost every case could
be narrowed down to one or two fundamental points of
controversy. He felt that in the attainment of justice, the
result of a lawsuit should be an actuality for the parties,
and not the mere affirmation of an antiquated precedent.

Judge Morrissey won the profession, both as a presid-
ing officer and a judge, but he endeared himself even more
by those professional qualities which he manifested off
the bench. He took a particular interest in young law-
yvers and in stimulating and encouraging them in their
professional beginnings. His charming manner, coy humor,
and good fellowship made itself felt at every professional
gathering—American, state and local bar association meet-
ings.

As a judge and as a man he has left his stamp upon the
bench and the bar of this state. In our legal annals let
it be written that we are better because he came our way.
We hear his gentle footsteps echo in the corridors of time.
Onward he quietly goes, observing those he passes, giving
to each a courteous nod or a friendly greeting. He pauses
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to note what a group of men are doing, or to speak to a
corner urchin. He quickens his step, for he recalls that
this is consultation day and he must see one of the judges
about a passage in a proposed opinion. All day the con-
sultation session lasts. In the late afternoon he emerges
from the chamber with his associates. They smile and dis-
band.

And now we are to usher him into the hall of memory.
As the door opens we hear a gentle melody and the verse
of the poet that was so typical of him:

“T came at morn—'twas spring,—I smiled;
The fields with green were clad;
I walked abroad at noon,—and lo!
"Twas summer,—I was glad;
I sate me down, ’twas autumn eve,
And I with sadness wept;
I laid me down at night, and then
"Twas winter,—and I slept.”

May these few paragraphs be spread upon the records
of the Court to the memory of him who was both a judge
and a man.

Respectfully submitted,

ARTHUR F. MULLEN
HARVEY JOHNSEN
F. D. WILLIAMS
GEORGE H. TURNER
JOHN W. DELEHANT

Honorable Frank D. Williams.
May it Please the Court:

Andrew M. Morrissey was born December 27, 1869, at
Livonia, Livingston county, New York, a son of Andrew
and Catherine Dowling Morrissey. He had eight brothers
and three sisters, of whom four brothers and one sister
survive.
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He attended the public schools at Livonia, but lived on a
farm until he reached manhood’s estate.

At the age of twenty-one years he moved to Chadron,
Nebraska, where he lived for eight years. There he studied
law in the office of Fannie O’Linn, Alfred Bartow, and
Allen G. Fisher, and during a part of the time was assistant
to the county clerk of the county. He was admitted to
practice law January 6, 1897, and entered the practice in
Chadron, where he pursued his profession for a short time.
He moved to Valentine in the spring time of 1898, and was
elected county attorney for Cherry county in the fall of
that year. He served two terms as county attorney of the
county, and formed a law partnership with F. M. Walcott
in 1903, which continued until 1911, at which time this
partnership was dissolved and he moved to Lincoln, where
he entered into a partnership with the late F. M. Tyrrell
of Lincoln. In the fall of 1912, he was a candidate for
attorney general of the state on the Democratic ticket,
but was unsuccessful. In 1913, he was appointed private
secretary to Governor John H. Morehead, and by the Gov-
ernor appointed Chief Justice of the Supreme Court of
Nebraska, on January 25, 1915. He remained in this posi-
tion until January 6, 1927. In that month and that year
he formed a partnership with Attorney Arthur F. Mullen
of Omaha, which continued up to a short time before his
death. In the summer of 1925, he taught classes in the
College of Law of the Northwestern University, in Chicago.
In May, 1933, he moved to Washington, where he had been
appointed attorney for the Comptroller of the Currency.
He died in Lincoln September 8, 1933. .

Such in brief is a chronological résumé of some of the
more outstanding events in the life of Judge A. M. Mor-
rissey. _

To him of intelligence, of good character, who will study
and practice law honestly, industriously, and with single-
ness of purpose, reasonable success is almost certain.

At an early age, Judge Morrissey began the study of
law and pursued it with fidelity and devotion which soon
brought him satisfactory returns.
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He was self-educated in the fullest sense of the term.
He had no college training, but to one of his rare mental
powers and studious habits, the lack of college training
was overcome.

He was not only a student of the principles of the law,
but was a student of the finest literature and history, and
traveled extensively, and was intensely interested in public.
affairs. He became a master of English and, as an example
of his fine English, I quote an extract from a letter writ-
ten by him on April 14, 1931, as follows:

“We might add greatly to the sum of human happiness
were there some way to remove the barrier that restrains
us from the full appreciation of friends, while our friends’
ears are still attuned to catch the faintest note of appre-
ciation—or may I say praise.”

And again from the same letter T quote:

“We are enjoying a glorious spring day. The coming of
spring is as sure a sign of improved health as was the
homing pigeon with a sprig of green an assurance to
Noah of the receding flood.”

He reached the Chief Justiceship of this Court at the
early age of forty-six years. As presiding judge of this
Court he was diligent and industrious, and of all the faith-
ful members of this Court, it is safe to say that none of
them ever gave of himself to the Court more than he.

He never married and had few outside interests.

He exercised the most assiduous care that the substan-
tive law of the State as interpreted by the earlier decisions
of the Court should not be carelessly infringed upon, but
should be preserved as lasting pronouncements of the Court.

Perhaps no more fundamentally sound or scholarly opin-
jons have been written by members of this Court than
those written by the late Ex-Chief Justice, A. M. Post.-

Judge Morrissey’s opinions are models of terse English,
clearness of expression, and do not leave the reader in
doubt, and they do not suffer greatly in comparison with
the opinions of Judge Post.

He had a fine personality, pleasing voice, was modest,
courteous, and agreeable,
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He never betrayed a friend, trust, or a principle. He
had no tricks of speech. He spoke plain words. He was
never mercenary, but lived a life of honor and rectitude.

His qualities were the worthwhile and abiding things of
life.

When Judge Morrissey retired from this Court his health
was shattered, and he never fully recovered.

Later he engaged in the practice of law in Omaha, and
still later, and up to the time of his death, occupied the
important position of attorney to the Comptroller of the
United States Currency at Washington. There he was
stricken with fatal illness and was brought to Lincoln, where
he died.

When I stood by his bier and looked into that calm un-
troubled face, I thought of his honest service wherever
duty found him.

It is inexorable that to the grave goeth all—the innocent
babe, the fairest youth, the strong man in the fullness of
his powers, the old, the sick, and the weary.

The golden bowl was broken, and Judge Morrissey lay
down to his last sleep. :

“God giveth, he took,
He will restore,
He doeth all things well.”

Honorable John W. Delehant.
May it Please the Court:

The most inappropriate tribute we could offer to him
whose memory we recall this morning would be a pro-
tracted eulogy. For, as in life he exemplified the gentle
quality of modesty and shunned all personal notoriety, -
so in this service of recollection, he would ask us to use
all things moderately, and admonish us respecting the
virtue of brevity.

While it is eminently fitting that this honored court and
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the bar of the state unite in this tribute of affection to
an eminent lawyer and an able jurist, it is only natural
and inevitable that the attributes we recall should be not
so much those of the advocate and the judge, as those of
the man. After all, the social being is removed by death,
the man lives on. And the characteristics of the lawyer
and the presiding judge to which we cling in memory,
being analyzed, are discovered to be the incidental man-
ifestations of a noble human soul that might equally well
have found expression in some other walk of life.

Therefore, we think today of the simple, gentle, gen-
erous character that, for nearly twelve years, united this
bench in uniform and edifying harmony and invited and
obtained for the court the universal and sincere affection
and cordiality and confidence of the Nebraska bar. We
think of the unostentatious industry and learning of the
man, a learning acquired probably more than in the ordi-
nary case, through effort and unremitting toil. We think
of the clear and penetrating intellect with its genuine
education, an education that aimed, not at the acquisition
of encyclopedic knowledge, either in the law or in other
fields, but rather at the development of the faculty of
lucid and accurate thinking, of the ability to see things
and people and philosophies and see them in their true
perspective.

We think—and how many of us with deeply moving
. gratitude—of his kindly, human tolerance that accorded
to the humblest advocate or litigant the sympathy he
would himself have craved if he were standing before
the court. May I suggest that it was this quality of soul
that made all of the lawyers in the state, and especially
those newly called to the bar, feel that in him they had
a friend in the finest sense of that term. Unimpeachable
integrity and unflinching courage we regard as axiomatic
in our estimate of our judges. Yet, it is none the less
inspiriting to remember how admirably he exemplified
these indispensable ingredients of the judicial character.

Nor can we escape the recollection and acknowledgment.
of the supreme factor which contributed powerfully to his
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every quality we are proud to proclaim. He was a man
of deep religious conviction, of unswerving faith in the
goodness and mercy and justice of God. He was punctual
and unfailing in his attendance upon public worship ac-
cording to his convictions, and he found refuge from the
inevitable perplexities, and trials and disappointments of
life in a faith as simple, as devout, as universal, as con-
soling as that of his ancestors through countless genera-
tions, from whom, indeed, he derived it as his most price-
less inheritance.

S0, in these moments during which we recall and record
our recollections of Andrew M. Morrissey, while we think
of him as a well loved brother at the bar, and especially
as a distinguished presiding member of this court, our
thoughts linger more especially on the endearing qualities
of the man himself, the attributes that made him not so
much the judge as our friend, not so much a leading
citizen of his state as an exemplary Christian gentleman.

Honorable George H. Turner.
May it Please the Court:

I cannot let this occasion pass without a personal word
to the memory of one T loved so well.

For a time it was my privilege to serve as secretary
to Judge Morrissey and in that capacity came to know
and appreciate him.

During all his professional career his integrity and
outstanding ability inspired the confidence of those who
knew him. In the performance of his official duties as
a member of this court he was calm, deliberate and, above
all, fair and impartial. The dictates of his conscience
ruled his every act, regardless of the cost to him or the
effect upon his personal fortunes. He was highly cour-
ageous in his convictions, yet tolerant of the views held
by others. The excellence of his opinions won for him
a high degree of professional recognition.

In personal contact Judge Morrissey was a lovable char-
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acter. The charm of his personality captivated those who
came in contact with him and his kindliness and sympathy
drew close the bonds of friendship. He was intensely
loyal to his friends and delighted in sharing their burdens.
With Judge Morrissey the first consideration was not self,
but others.

Death has closed a distinguished career, and in the
passing of Judge Morrissey the bar has lost an able and
outstanding leader, the state has lost a useful citizen, and
I have lost a true friend.

Honorable Arthur F. Mullen.
May it Please the Court:

My affection for Andrew M. Morrissey makes it diffi-
cult for me to adequately express my appreciation of him.
When he died the light of a dear friend went out. Our
acquaintance began forty years ago; we were friends
from the beginning. He was at that time an employee
in the county clerk’s office at Chadron and I was an em-
ployee in the county treasurer’s office at O’Neill. Later,
we were admitted to the bar; most of our practice was in
the old Fifteenth Judicial District. He became the county
attorney of Cherry county; I held a similar position in
Holt county. At times we were interested in the same
litigation, either as associates or as opponents. After his
retirement from this Court in 1927, he became and con-
tinued to be my partner until a few months before his
death.

Because of our long and intimate association, I knew
him well and can truthfully say that he was a remarkable
man. Few knew how seriously handicapped he was in
the race of life. In his youth he left New York, the state
of his birth, and became a resident of Chadron, Nebraska;
this change was made because he was threatened with
tuberculosis. In addition to this, his sight was always
defective. Although rarely free from suffering, he never
complained and was reticent about mentioning his physi-
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cal ills. Shortly before his death, a friend expressed
curiosity as to the reason why he had never married.
The  Judge smiled and said: “Oh! I have been about
three steps ahead of the undertaker all my life.”” Not-
withstanding the handicap of ill health, I know of no one
in all my acquaintance who went so far and did so much
as this frail, gentle, and kind man.

- When Governor Morehead appointed him Chief Justice,
it was feared by some that he would not measure up to
the high standard of the other eminent men who were
and have been judges of this Court. Within a few months
after his appointment this situation changed and he was
recognized by the Bench, the Bar, and the Public as a
great executive, an outstanding jurist, and an eminent
judge. His record is remarkable in this, that, although
he served as Chief Justice for nearly twelve years and
during that time went through three political campaigns,
his honesty, fairness, and ability were never questioned.

The members of this Court who were associated with
him know of his sterling worth, his intellectual honesty,
his ability, and his learning. They know how free he was
from bias, and how considerate he was of the rights of
others. Judge Morrissey possessed the peculiar qualifi-
cations necessary to make a great judge. He had a broad
understanding of human affairs; wide and liberal views
on all matters. He was tolerant of those who disagreed
with him, and singularly free from prejudice, inherited
or acquired. He was open-minded, willing to listen and
consider arguments; he was diligent and carefully in-
vestigated the facts and the law, with a view of ascer-
taining the truth.

He had a keen sense of justice and a passion for doing
what was right. While he had a high regard for prece-
dent, he believed that laws should be construed to further
justice rather than to base judgments on subtle logic and
hair-splitting technicalities.

In closing, I cannot describe this truly great man better
than to quote the eloquent words of Chief Justice White
who, speaking on a similar occasion of one of his col-
leagues, said:
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“O true American and devoted public servant, O cher-
ished friend and faithful comrade, O sweet and noble soul,
may it be vouchsafed that the results of your work may
endure and fructify for the preservation of the rights
of mankind; and may there be given to us who remain,
wiping from our eyes the mist begotten of your loss, to
see that through the mercy of the insecrutable providence
of God you have been called to rest and to your exceed-
ing reward.”

Judge Bayard H. Paine.

It is a noble custom to speak well of the dead, and were
it not so, one could not speak otherwise of Andrew M.
Morrissey.

As early as 1922 I was one of the district judges invited
by him to sit as a member of this court and thereby came
in close touch with him in the conference room as well as
on many other occasions. He won my profound respect
and esteem.

I recall how greatly he enjoyed teaching classes in
criminal law in Northwestern University at Chicago in
the summer of 1925. He confided to a close friend in
Lincoln that nothing had pleased him more than when
Dean Wigmore complimented him highly at the close of
the session upon his work. His life is an inspiration to
those younger lawyers who must depend, as he did, upon
patience and industry to take the place, to some extent,
of a college training.

In casting about for some outstanding incident in the
life of the one whose memory we honor today, it occurred
to me that it might not be improper to present what
Judge Morrissey considered one of the most notable events
of his many-sided life. I refer to the part he took in the
pilgrimage of the American Bar Association to London
in 1924 under the guidance of its president, Honorable
Charles Evans Hughes.

The Nebraska members of the Association who reg-
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istered at headquarters in Hotel Cecil were eight in num-
ber, to wit: Andrew M. Morrissey, Chief Justice, Arthur
C. Wakely, District Judge, E. R. Burke, E. J. Burkett,
Joseph B. Fradenberg, Wm. F. Gurley, R. A. Van Orsdel
and O. A. Williams.

I remember hearing Judge Morrissey give a very in-
teresting account of the entertainments which were pro-
vided for them. Upon arrival, each member was given a
schedule of the events he was invited to attend, beginning
with the official welcome at Westminster Hall on Monday
July 21 and ending with the reception by the Lord Chan-
cellor on Friday. ~ I will mention but a few of the many
functions—a garden party by Viscount and Lady Astor,
the grand banquet by the Lord Mayor of London at Guild-
hall, an afternoon party by Sir John and Lady Simon,
formal dinners at Inner Temple, Lincoln’s Inn, Middle
Temple, and Gray’s Inn, and the Royal Garden Party
given by King George, Queen Mary and the Prince of
Wales. The visiting members of the American Bar As-
sociation, with very few exceptions, at once decided to
conform to the particular dress which was required on
each of these occasions as a settled part of English social
life. Judge Morrissey told with a chuckle of the various
suits he had to buy and of what a figure he presented
in one of them. One of the London papers said on Mon-
day noon after their arrival on Saturday that not a
silk hat was left for sale in London.

The committee selected Judge Morrissey for the im-
portant place of proposing the last toast at the dinner
given at Gray’s Inn on July 24. This assignment was
only received by him at noon just as he was preparing
for the King’s Garden Party which lasted until nearly 6
o’clock, so that not more than a half hour could be given
by him to the preparation of the toast. The other five
speakers were Right Honorable the Earl of Birkenhead,
Treasurer of Gray’s Inn, presiding, Frank H. Scott of the
Chicago bar, FEonorable T. W. Gregory, attorney general
of the United States, Justice Greer, and James M. Beck.

Judge Morrissey had been a member of the reception
committee appointed by the Governor of Nebraska when
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the Earl of Birkenhead had visited Omaha and Lincoln
to arouse our people to the needs of the Great War. A
firm friendship was formed between them which had been
kept alive by letters during the intervening years. There-
fore the Earl used these words: “My old friend, the
Chief Justice of Nebraska, with whom I made close
friendship five years ago, which 1 have never since aban-
doned.”

If we do not count Dean Roscoe Pound as a citizen of
Nebraska, then Judge Morrissey was the only Nebraskan
honored by being given a place on any of the formal pro-
grams in London at this time.

Therefore I feel that the short address which Judge
Morrissey gave on that truly great occasion can well be
made a part of our record here today, for his own words
show better than can be told by us the deep sympathy,
the strong patriotism, and the honest heart of the one
we honor today. This was his address:

“Mr. Treasurer, my Lords, Ladies and Gentlemen:

“It has been said that ‘There are ties of all sorts
in this world of ours; there are ties of friendship and
ropes of flowers and true lovers knots, I ween; the
boy and the girl may be bound by a kiss, but in all
the world there is no bond like this: “We have drunk
from the same canteen.”’

“During the past ten years Great Britain and Amer-
ica have drunk from the same canteen. The British
draught has been larger and more bitter than the draught
which America has taken, but as we look back over
this decade and recall the dark days that have passed
over our countries we ought not to forget those men
who, in your country and in mine, made possible the
victory which humanity achieved over an arrogant and
unreasoning enemy. I well remember that soon after
we declared war, in large sections of our country the
question was going out why we, who were separated
by a great ocean from the European conflict, should
engage in this world catastrophe.

“Great Britain sent her child of genius to our country
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and he sounded a trumpet blast which called to arms
a nation of more than one hundred million.

“We were aroused to that sense of responsibility which
rested upon us by virtue of our wealth, our population,
our ties of blood and our obligations to humanity.

. Much, indeed, did he contribute in the way of arousing
our people to a sense of their obligations, and he quick-
ened us in the discharge of that duty which Providence
had laid upon us. Happily those days are past, and you
and I are enjoying the blessing of peace and tranquility,
but you know it has been written that ‘Peace hath her
victories no less renowned than those of war.’ ~ And
as he crossed the Atlantic in 1917 and aroused our na-
tion, so today some three thousand of us have crossed
the Atlantic to impose ourselves as guests upon your
hospitality. Your Treasurer has made captive every
American heart here, and if we lawyers occupy that
proud place in America which we are vain enough to
believe we do occupy, by winning the bar of America
he has won America.

“Ladies and Gentlemen: Will you stand and drink:
with me to the Health of the Right Honorable the Earl
of Birkenhead, Treasurer of Gray’s Inn.”

Permit me to add in closing that those who knew him
best declare to us that Andrew M. Morrissey had clean
hands and a pure heart; that he had not lifted up his
soul unto vanity nor sworn deceitfully, and that he nat-
urally ascends into the hill of the Lord.

Judge Edward E. Good.

The notable achievements of Judge Morrissey, as an able
lawyer and upright jurist, are permanently preserved in
the records of this court, over which he presided as Chief
Justice for twelve years, and in the records of this and
other courts in which he appeared in the practice of his pro-
fession. His kindly disposition, his gentle manner, his
genial personality are recorded in the hearts and memory
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of a large circle of devoted friends. He was a generous,
true, faithful friend. In his passing I feel the loss of a
cherished friendship.

Chief Justice Charles A. Goss.

In one of Paul’s letters to Timothy he wrote:

“Study to show thyself approved unto God, a workman
that need not to be ashamed, rightly dividing the word
of truth. But shun profane and vain babblings.”

Upright and loyal citizen, learned and eloquent lawyer,
inspired and inspiring apostle, St. Paul here recorded a
rule, applicable to all phases of human life.

Inherently, and almost unconsciously I suspect, Andrew
M. Morrissey embodied in his daily life and work the
practice of the principles announced by the evangel. He
patiently winnowed the grains of truth from the husks
and chaff in which they were enveloped. Under established
" rules he apportioned to the true owners the fruits of the
legal harvest. Without fear he rendered unto Caesar the
things that were his. His decisions were expressed in
clear and concise language, free from flippancy and acid-
ity. As an administrator he was able and accurate. He
was modest and had no undue pride of accomplishment.
But, in this presence, we are glad to be permitted to
testify to the abiding fact that he was a workman who
need not to be ashamed.

“Yea, saith the Spirit, that they may rest from their
labors; and their works do follow them.”

The memorial and the remarks on this occasion meet
the approval of the Court. They will be spread upon the
records and published in the current Nebraska Report.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1933

CHARLES L. CAMPBELL, APPELLANT, V. COLUMBIA CASUALTY

COMPANY, APPELLEE.

o

FiLep MAy 24, 1933. No. 28550.

Insurance. A statutory condition of issuing and delivering a
contract for accident insurance is part of the policy therefor.

——: Nortice oF INJURY. Under a policy of accident in-
surance, a contractual requirement that notice of a claim for
an accidental injury shall be given within 20 days from the
accident, and that failure to give it shall not invalidate a
claim for insurance, if not reasonably possible to give such
notice and notice is given as soon as reasonably possible,
compliance with the requirement, unless waived, is a condition
precedent to the validity of a claim for accident insurance.

Evidence. In the examination of a witness, the trial court
may properly sustain an objection to a question calling for
a conclusion only.

Appeal: OFFER OF PROOF. To make error available in the
sustaining of an objection to a question propounded to a wit-
ness, an offer of proper proof is ordinarily necessary.

Trial: PEREMPTORY INSTRUCTION. Where the evidence is in-
sufficient to sustain a verdict in favor of plaintiff, the trial
court may give a peremptory instruction in favor of defend-
ant or excuse the jury and enter a nonsuit.

APPEAL from the district court for Douglas county:

WILLIAM A. REDICK, JUDGE. Affirmed.
John F. Brady and Emmet L. Murphy, for appellant.

Kennedy, Holland & De Lacy, contra.
(1)
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Campbell v. Columbia Casualty Co.

Heard before Goss, C. J., RoSE, DEAN, EBERLY, DAY and
PAINE, JJ. -

ROSE, J.

This is an action on an accident policy of insurance to
recover $1,287.87. Plaintiff pleaded execution and de-
livery of the policy and in substance stated, among other
things: While attempting to push his car in a street,
January 18, 1931, when the policy was in force, he slipped,
fell and struck the lower part of his back against a curb
and injured his sacrum. As a result of the accident, he
was totally disabled from that date until August 3, 1931,
and thereafter was partially disabled until November 2,
1931; was confined to a hospital four weeks and three
days; was required to submit to two operations, one March
23, 1931, and the other May 16, 1931.

In an answer to the petition, defendant admitted the
issuance of the policy and that it was in force January
18, 1931, but denied that plaintiff’s injury resulted from
an accident against which he was insured. Defendant also
interposed the defense that plaintiff failed to give notice
of an injury within 20 days or within a reasonable time
thereafter—a condition precedent to his right to a recovery
under the terms of the policy.

After the evidence had all been adduced on both sides,
the district court excused the jury and, on motion of de-
fendant, dismissed the action for want of timely notice
required by the policy.

The question presented by the appeal is raised by an

. assignment of error directed to the failure of the court

below to submit the issue of notice to the jury. The
solution depends on the statute, the terms of the policy
and the undisputed evidence. The statute provides:

“No policy of insurance against loss or damage from
disease or by bodily injury by accident, or both, of the
assured, shall be issued or delivered * * * unless it con-
tains in substance the following provisions: * * * A pro-
vision that specifies the time within which notice of acci-
dent or disability shall be given, which time shall not be
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less than ten days from the date of the accident or the
beginning of the disability from sickness upon which claim
is based.” Comp. St. 1929, sec. 44-604.

The statutory requirement is by construction a part of
the insurance contract. Defendant insured plaintiff
against disability resulting directly, independently and
exclusively of all other causes from accidental, bodily in-
juries. The policy itself provides:

“Written notice of injury on which claim may be based
must be given to the company within twenty days after
the date of the accident causing such injury. * * *

“Failure to give notice within the time provided in this
policy shall not invalidate any claim if it shall be shown
not to have been reasonably possible to give such notice
and that notice was given as soon as was reasonably pos-
sible.”

Notice is not only required by statute, but issuance and
delivery of a policy without a provision for notice of not
less than 10 days after an accident are positively for-
bidden. The requirement for notice is thus made a con-
dition of accident insurance. “Failure to give notice,”
says the policy, “shall not invalidate any claim if it shall
be shown not to have been reasonably possible to give
such notice and that notice was given as soon as was
reasonably possible.”” This means, in connection with the
statutory requirement, that the stipulated notice, if not
waived, is a condition precedent to the validity of a claim
for accident insurance. The policy is not forfeited by
want of the notice, but a claim for accident insurance is
invalidated, if the statutory and contractual notice is not
given.

The alleged accident occurred January 18, 1931, and
notice thereof was not given until June 13, 1931. 1In the
petition it is alleged that plaintiff was totally disabled by
the accident from the date on which it ocecurred until
August 3, 1931. He testified to this and to other facts
alleged in his petition. Among other things, he said he
had pain in the injured darea immediately after falling
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against the curb, that the pain increased and was con-
tinuous until after the second operation May 16, 1931.
He was examined and treated by his physician February
8, 1931; had two operations afterward, one March 23,
1931, and the other May 16, 1931; was therefore acquaint-
ed with the accident and with any resulting injury; was
able to be at his office in Omaha from the date of the
accident until January 28, 1931, and after each operation;
drove his own car for a time; could have given timely,
valid notice of the accident and injury at an agency of
defendant in Omaha where he procured his policy; was
an insurance underwriter and wrote insurance policies;
did not give notice from January 18, 1931, until June 13,
1931. These facts are established without dispute. Plain-
tiff did not prove that earlier notice was not reasonably
possible or that he gave notice as soon as was reasonably
possible. As a witness in his own behalf he was asked
for a reason for the delay in giving notice, but an ob-
jection to the question was properly sustained as calling
for a conclusion. There was no offer to prove a fact
showing that earlier notice was not reasonably possible
or that he gave notice as soon as was reasonably possible.
After receiving notice of plaintiff’s claim June 13, 1931,
defendant denied liability, but this was not a waiver of
timely notice or of the invalidity of the claim, because it
had been previously invalidated for want of notice. The
record shows conclusively without dispute that the notice
required by the statute and the policy was not given, that
plaintiff could reasonably have given it within the time
specified by the contract. There was no excuse for the
delay. In this situation, there was nothing to submit to
the jury and the district court did not err in sustaining
a motion for judgment in favor of defendant. On this
point the law is well settled. George v. Aetna Casualty
& Surety Co., 121 Neb. 647, cited by plaintiff, is not at
variance with the conclusion reached in the case at bar.
There is no error in the record.
AFFIRMED.
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Carlson v. Nelson

OTro E. CARLSON, APPELLEE, V. CARL A. NELSON,
APPELLANT.

FiLep May 24, 1933. No. 28486.

1. Mortgages: FORECLOSURE SALE: CONFIRMATION: OBJECTIONS.
Objections to the confirmation of a sheriff’s sale in regular,
valid proceedings foreclosing a mortgage, if wholly unsup-
ported by evidence, will not be sustained on appeal.

2. : : : PosseEssioN. In a proceeding to
foreclose a mortgage defendant held not entitled to possession
of the land, after confirmation of the sale, for the purpose
of harvesting a crop, under the circumstances stated in the
opinion.

APPEAL from the district court for Knox county:
CHARLES H. STEWART, JUDGE. Affirmed.

Charles W. Peasinger, for appellant.
P. H. Peterson, contra.

Heard before Goss, C. J., DEAN, Goop, EBERLY, DAY
and PAINE, JJ.

DEAN, J.

This is a suit to foreclose a mortgage securing a note
for $5,000. The mortgaged premises consisted of 160
acres of land in Knox county. The mortgagee, Otto E.
Carlson, is plaintiff and the mortgagor, Carl A. Nelson,
is defendant. A decree of foreclosure was entered April
15, 1931. Defendant took a stay of execution for nine
months from the date of the decree. While the sheriff’s
foreclosure sale was suspended by the stay of execution,
defendant sowed rye on a portion of the land in the fall
of 1931. An order of sale under the decree was issued
January 15, 1932. Pursuant thereto the sheriff sold the
land to plaintiff for $5,000 on February 23, 1932. On
the same day, in the same proceeding, defendant applied
to the district court for permission to retain possession
of the premises for the crop season beginning March 1,
1932, for the purpose of harvesting the rye. The sale
was confirmed March 9, 1932, and the sheriff ordered to
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deed the land to plaintiff and to put him in possession.
At the same time the district court took under advisement
the question of defendant’s right, if any, to retain posses-
sion for the purpose of harvesting the rye, and March 28,
1932, held that plaintiff, by virtue of the confirmation of
the sheriff’s sale March 9, 1932, was entitled to the pos-
session of the premises “together with all appurtenances
thereunto belonging.” Defendant appealed from both
orders.

The only objections to confirmation below were: De-
fective notice; bid disproportionate to value; subsequent
sale would bring more money; proceedings irregular.
There was no evidence in support of any one of these
objections. Consequently they were properly overruled.
There is nothing in the record to show a ground for set-
ting aside the confirmation.

It is urged as a reason for a reversal that defendant
was entitled to retain possession of the premises for the
purpose of harvesting rye. A review of the record shows
that this position is untenable. No objection to confirma-
tion on this ground was made in the trial court. After
having had the benefit of a stay of execution for nine
months, as authorized by law, defendant applied for an
additional stay for the crop season beginning March 1,
1932. He did not offer to surrender possession with the
privilege of a temporary reentry for the sole purpose of
harvesting his crop. His prayer was for continued pos-
session for a crop season after his stay of nine months
expired. When he sowed the rye, while a sale of the land
was stayed, he was charged by the foreclosure proceedings
with notice that plaintiff would have a right to dispossess
him before maturity of the crop. The rye was sown on
corn land. The sowing of rye in the fall of 1931 and
defendant’s possession of the farm for the crop season
of 1932, if granted, would have deprived plaintiff of his
right to the use of his land after acquiring the title and
the right of possession, as he did, on March 9, 1932, by a
valid confirmation of the sheriff’s sale. Moreover, de-
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fendant did not prove that the rye sown in the fall of 1931
had any value when defendant acquired title and right
of possession of the farm by a valid order of confirmation
March 9, 1932. There is evidence, however, that the rye,
though sown in a dry season, sprouted. The record shows
that defendant is not entitled to the relief sought by him
and that there is no error in the proceedings and orders
of the district court.
AFFIRMED.

MASSACHUSETTS BONDING & INSURANCE COMPANY,
APPELLEE, V. JAMES J. STEELE, APPELLANT.

FiLep MAy 24, 1933. No. 28551.

1. Counties and County Officers: COUNTY TREASURERS: DEPOSIT
oF PusLic FuNDs. A county treasurer is not authorized to
deposit county funds in any bank except when it has been
duly designated as a depository and given bond, as such, and
then only to the extent provided by statute.

2. : : :  LiaBiLity. County treasurer and
surety on oﬁiclal bond are liable to the county for any loss
of county funds deposited in depository bank in excess of the
bank’s depository bond.

3. Limitation of Actions. Running of the statute of limitations
on a contract obligation will be arrested by any voluntary
partial payment thereon, made or authorized by the debtor.

APPEAL from the district court for Wayne county:
DEWiITT C. CHASE, JUDGE. Affirmed.

Harry E. Siman, for appellant.

Davis, Hendrickson & Davis and Kennedy, Holland &
De Lacy, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ., and MESSMORE, District Judge.

Goop, J.

Plaintiff, as surety on the official bond of defendant, as
county treasurer of Wayne county, paid to the county
money due it from defendant in his official capacity.
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Plaintiff brings this action to recover the balance necessary
to fully reimburse it for the money so paid. Plaintiff had
judgment, and defendant has appealed.

The Citizens National Bank of Wayne had been duly
designated as a depository of county funds and, as such
depository, gave bond to the county in the amount of
$30,000. Defendant, as county treasurer, deposited county
funds in the bank to the amount of $67,758.67. In June,
1926, the bank became insolvent and closed its doors. The
sureties on the bank’s depository bond paid to the county
$30,000, and plaintiff, as surety on defendant’s official
bond, paid to the county $37,758.67. Thereafter, Wayne
county and defendant, as treasurer, joined in an assign-
ment whereby they assigned to plaintiff the claim of the
county against the insolvent bank, with the right to col-
lect whatever dividends were paid on the company’s claim
in the course of the bank’s liquidation. The dividends re-
ceived by plaintiff from the liquidation of the assets of
the insolvent bank amounted to $33,982.80, which was in-
sufficient to fully reimburse plaintiff, and it brings this
action to recover $3,775.87, the amount necessary to fully
reimburse it.

Defendant in his answer alleges that he was not legally
liable to the county for the deposit in excess of the de-
pository bond, and that the payment by plaintiff was vol-
untary; and further pleads that the county commissioners
had designated only banks in Wayne county as deposi-
tories, and that the combined capital and surplus of those
banks fixed the amount for which they could become legal
depositories, which was much less than the amount of
county funds in the hands of defendant, as county treas-
urer; that he had brought this fact to the attention of
the county commissioners, and had requested them to des-
ignate other banks outside of the county as depositories;
that they had failed and neglected so to do, and that, by
reason of these facts, it was necessary for him to deposit
county funds either in banks not designated as deposi-
tories, or in depository banks in amounts in excess of the
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depository bond; that, because of this necessity, he was
relieved from liability. He further alleges that plaintiff’s
action was barred by the statute of limitations.

Defendant relies upon the provisions of section 77-25086,
Comp. St. 1929. Said section provides in part: “That
county treasurer of each and every county in the state of
Nebraska shall deposit, and at all times keep on deposit
for safe-keeping in the state, national or private banks
doing business in the county, and of approved and re-
sponsible standing, the amount of moneys in his hands
collected and held by him as such county treasurer. * * *
Any such bank located in the county may apply for the
privilege of keeping such moneys upon the following con-
ditions: * * * It shall be the duty of the county board
to act on such application or applications of any and all
banks, state, national or private, as may ask for the priv-
ilege of becoming the depository of such moneys, as well
as to approve the bonds of those selected incident to such
relation, and the county treasurer shall not deposit such
money or any part thereof in any bank or banks other
than such as may have been so selected by the county
board for such purposes, if any such bank or banks have
been so selected by the county board.”

Section 77-2508, Comp. St. 1929, inter alia, provides:
“For the security of the funds so deposited under the pro-
visions of this article the county treasurer shall require
all such depositories to give bonds for the safe-keeping
and payment of such deposits * * *. The treasurer shall
not have on deposit in any bank at any time more than
the maximum amount of the bond given by said bank in
cases where the bank gives a guaranty bond, nor in any
bank giving a personal bond more than one-half of the
amount of the bond of such bank, and the amount so on de-
posit at any time with any such bank shall not in either case
exceed fifty per cent. of the paid-up capital stock and sur-
plus of such bank.” It is further provided in said section
that, if the county funds are in excess of the amount that
could be legally deposited, under the foregoing provisions,
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in the banks of the county, the county board might select
depositories without the county.

Evidently, the provisions of sections 77-2506 and 77-
2508, Comp. St. 1929, must be construed together and
harmonized, if possible. We think, in so doing, it is clear
that the county treasurer is required to deposit county
funds in properly designated banks, but in no event can
he exceed the amount as limited by section 77-2508.

In the case of Shambaugh v. City Bank of Elm Creek,
118 Neb. 817, it was held: “A county treasurer’s sole
authority for the deposit of public moneys in banks is
to be found in sections 6191-6196, Comp. St. 1922 (now.
appearing as sections 77-2506 et seq., Comp. St. 1929),
and the directions, limitations and public policy evidenced
thereby must be complied with by such officer and all who
deal with him with reference to such public funds.”

We think, clearly, that under the statutes quoted and
previous decisions of this court, the county treasurer was
not authorized to deposit county funds in any bank except
when it had been duly designated as a depository, and
had given bond as such, and only to the amount and ex-
tent provided by statute.

Defendant cites and relies upon the holding of this
court in State v. Peoples State Bank, 111 Neb. 126, where-
in it was held: “Where a county treasurer, in violation
of section 6193, Comp. St. 1922, deposits county funds
in a state bank, in excess of 50 per cent. of the capital
stock of such bank, the depositors’ guaranty fund is not
liable for such excess.” However, on rehearing of that
case, reported in 111 Neb. 136, the first opinion was va-
cated, and the court held that a deposit of county funds
in excess of 50 per cent. of the paid-up capital stock and
surplus of the bank was within the protection of the de-
positors’ guaranty fund. Any expressions in the vacated
opinion have no force as a precedent.

Defendant cites and relies upon the case of Beadle
County v. Lloyd, 238 N. W. (S. Dak.) 133, wherein it
was held: “County treasurer and her sureties held ac-
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countable for loss sustained by reason of deposits in
excess of statutory limit in failed banks of county, in
absence of showing of necessity therefor.” We find noth-
ing in the opinion in that case that would indicate what
facts would amount to a necessity; nor, under the cir-
cumstances disclosed by the record in the instant case,
are we called upon to determine whether or not any
necessity could arise which would excuse a county treas-
urer from liability for making deposit of county funds
in a depository bank in excess of the depository bond.
In the instant case there is no showing that the county
treasurer’s office was not equipped with a fire-proof vault
and burglar-proof safe, nor any showing that he could
not readily have had access to some safe deposit vault and
box in a nearby bank or safe deposit company, wherein
he could have placed any surplus funds with reasonable
security. Moreover, if defendant found the burdens, re-
sponsibilities and liabilities of his office greater than he
was willing to assume and carry, he could have had re-
course to a letter of resignation, directed to the proper
officers, and could have thus relieved himself of liability.

Under the facts and circumstances disclosed by the
record, defendant, as county treasurer, was liable to the
county for any loss occasioned by deposits in the Citizens
National Bank, in excess of the bank’s depository bond,
and plaintiff, as surety on defendant’s official bond, was
likewise liable to the county. In making payment to the
county, it was fulfilling a contract obligation, and not
making a voluntary payment.

When plaintiff made payment to the county and took
an assignment from the county and the defendant treas-
urer of the county’s claim against the insolvent bank, it
stepped into the shoes of the county and the treasurer.
The dividends paid to plaintiff by the receiver of the in-
solvent bank were paid at the instance and direction of
defendant, and had the same force and effect as though
the payment had been made by defendant.

The action was brought long before the expiration of
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the statutory limitation after the last dividend was re-
ceived. Running of the statute of limitations on a con-
tract obligation will be arrested by any voluntary partial
payment thereon, made or authorized by the debtor. It
is clear that the action was not barred by the statute of
limitations.

From an examination of the record, we are convinced
that the judgment of the district court is right, and it is

AFFIRMED.

PETER O’SHEA & SON, APPELLANT, V. ALVINA LEAVITT
ET AL., APPELLEES.

FiLEp May 24, 1933. No. 28452,

Evidence examined, and held sufficient to sustain the judgment of
the district court.

APPEAL from the district court for Scotts Bluff county:
EDWARD F. CARTER, JUDGE. Affirmed.

J. M. Fitzgerald, for appellant.
Beach Coleman and Mothersead & York, contra.

Heard before Goss, C. J., DEAN, Goop, EBERLY and
Day, JJ.

EBERLY, J.

This is an action by the plaintiff, a real estate agent,
against Alvina Leavitt, alleged to be the owner in fee of
the premises described in the second amended petition,
and one C. A. Eastman, who it is alleged had or claimed
to have some equitable right in the premises, and in addi-
tion ‘“was duly authorized to act for and on behalf of
the said Alvina Leavitt as agent for the sale of the said
premises.” This petition further alleges the making of a
contract in writing whereby the defendants employed
plaintiff to secure a purchaser for the lands owned by
them, at a compensation, and that plaintiff procured a
purchaser, ready, able and willing to purchase the prem-
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ises, and that defendants failed to comply with their con-
tract, to plaintiff’s damage. The action was commenced
by service of attachment on the real estate involved, as
the property of nonresidents of Nebraska. No personal
service of summons was made upon either of the defend-
ants. Alvina Leavitt alone appeared, and for her answer
(1) admitted that she was the owner in fee of the prem-
ises described in plaintiff’s petition; (2) denied that
“Eastman had or claimed to have any right in and to
said premises;” (3) expressly denied that “Eastman was
- authorized in any manner to act for and on behalf of this
defendant for the sale of the premises;”’ (4) and further
denied generally the allegations of the second amended
petition.

There was a trial to a jury, in which, at the conclu-
sion of plaintiff’s evidence, upon motion of defendant
Leavitt, a verdict was instructed for defendant Alvina
Leavitt, and the action was dismissed. From the order of
the court overruling a motion for a new trial, the plain-
tiff appeals.

The terms of the controlling statute are: “Every con-
tract for the sale of lands, between the owner thereof and
any broker or-agent employed to sell the same, shall be
void, unless the contract is in writing and subscribed by
the owner of the land and the broker or agent, and such
contract shall describe the land to be sold, and set forth
the compensation to be allowed by the owner in case of
sale by the broker or agent.” Comp. St. 1929, sec. 36-108.

The evidence wholly fails to establish that Eastman had
any right or title in and to the real property involved,
and there is no competent evidence that Eastman was
authorized in any manner to act for and on behalf of
defendant Leavitt for the sale of the premises. Plaintiff’s
evidence justifies the conclusion that defendant Leavitt
became the owner of, and vested with the fee title in,
the premises long before the inception of the transaction
in suit. We may also infer that the answering defend-
ant is a widow, and that the executors of her husband’s
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will, and possibly in the capacity of trustees created
thereby, carried on certain negotiations with plaintiff,.
evidenced by telegrams and letters introduced in evidence
by plaintiff over defendant’s objections. These com-
munications were signed by the name of Eastman. But
if we are justified in making these inferences, we must
also credit the force and effect of the statement in plain-
tiff’s exhibit 36, a letter signed by J. Louis Donnelly, viz.:
“All steps taken by Mr. Eastman were done so at my re-
quest and his wires to you, as an executor, and the sign-
ing of leases, as an executor, were all a misunderstanding
as the estate had no legal right to sell or lease the land.
The executors could readily agree to any sale of property
but had no power of sale.”

In the most favorable view of this evidence from the
standpoint of plaintiff, the situation thus presented can
at most but invoke the application of the principle an-
nounced by this court in Tecumseh Nat. Bank v. Chamber-
lain Banking House, 63 Neb, 163, viz.: “When a princi-
pal is represented by a duly authorized agent, and some
third person who may also be benefited by the transaction
assumes, without the knowledge or consent of the prin-
cipal or his agent, to make representations and statements
to promote the transaction, the principal will not be bound
thereby, although he accepts the benefits of the trans-
action negotiated by his agent.”

However, there is no evidence in the record that East-
man, or any of the executors or trustees of the estate of
Heyward G. Leavitt, were in any manner authorized in
writing to represent the defendant in the transaction as
her agent. Morgan v. Bergen, 3 Neb. 209; O’Shea v. Rice,
49 Neb. 893; Miller v. Wehrman, 81 Neb. 388. In fact,
none of the several communications in the record, osten-
sibly made in behalf of Eastman or his coexecutors, pur-
port to be made in behalf of the defendant Leavitt. True,
they, in their official capacities, mistakenly assumed to
have a legal interest or title in the land, and erroneously
supposed that the estate they represented would be bene-
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fited by their acts. But mistakes coupled with entire lack
of power are certainly wholly ineffective to raise, create,
or vest rights in the parties with whom they were dealing
as against the responsible defendant from whom they had
received no authority whatever. These negotiations there-
fore must be wholly eliminated from consideration, save
and except as Mrs. Leavitt expressly made them her own
in the manner contemplated by statute.

The consideration of the remaining evidence in the
record must be made in the light of the statutory pro-
visions quoted. As construed by this court, such provi-
sions mean that, in order for a broker to recover for
commission for sale of land, the contract of brokerage
must be in writing, subscribed by the owner of the land
and the broker, and among other things set forth the
compensation to be allowed by the owner. Comp. St.
1929, sec. 36-108; Spence v. Apley, 4 Neb. (Unof.) 358;
Nelson v. Woodhouse, 112 Neb. 359; Covey v. Henry, T1
Neb. 118; In re Estate of Brockway, 100 Neb. 281; Gill
v. Eagleton, 108 Neb. 179; Smith v. Aultz, 78 Neb. 453.

It may be conceded that a binding contract of employ-
ment under the terms of the statute may be made by cor-
respondence. But in order to be a binding contract, either
of an agency employment or sale of real estate, there
must be in effect a meeting of the minds of the parties,
and there must finally be a written offer by one party
which is accepted in writing by the other, and is estab-
lished by the writings relied on. Melick v. Kelley, 53 Neb.
509; Fulton v. Ryan, 60 Neb. 9; Sennett v. Melville, 76
Neb. 690; Cooper v. Kostick, 112 Neb. 816; Olmsted wv.
Caldwell, 110 Neb. 18; Krum wv». Chamberlain, 57 Neb.
220; Lopeman v. Colburn, 82 Neb. 641; Smith v. Bertrand,
107 Neb. 301; Ross v. Craven, 84 Neb. 520,

Thus, the words of the controlling statute necessitate
a written contract subscribed by the parties thereto, which
is not satisfied by a written memorandum of a parol agree-
ment signed only by one party thereto. Spence v. Apley,
4 Neb. (Unof.) 358.
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The plaintiff firm failed to comply with this require-
ment. Its proof did not bring it within the restrictions
of the quoted statute. Not only is there a lack of com-
petent evidence to establish the making of the brokerage
contract, or agreement of agency, but the evidence affirm-
atively establishes that the land in controversy was actu-
ally sold to a purchaser with whom the plaintiff had no
connection whatever, and upon terms not shown to be
substantially identical with those claimed to have been
submitted by plaintiff to defendant Leavitt.

It follows that the action of the trial court is fully
sustained by the record, and the judgment entered is

AFFIRMED.

SUSIE M. WHITEHALL, APPELLEE, V. COMMONWEALTH
CASUALTY COMPANY ET AL., APPELLANTS.

FiLep MAy 24, 1933. No. 28559.

1. Trial: REQUESTED INSTRUCTIONS. Unless a requested instruc-
tion for the jury is presented at the proper time, the trial
court may refuse to consider it.

The proper time to submit requested in-
struct ons is as early in the trial as possible, but not later
than at the close of the evidence. A Comp. St. 1929, secs. 20-
1107, 29-2016.

3. Insurance: PAROL CONTRACTS. An insurance contract is usu-
ally in writing, but oral or parol contracts of insurance are
not uncommon, and attach in much the same manner, and
according to the same principles, as do written contracts of
insurance.

AGENTS: AUTHORITY. The scope and extent of the
agent’s authority are shown, not merely by reference to his
title, or commission, or credentials, but by the business which
he is permitted to do in the company’s name, or by its ap-
parent acquiescence and consent.

ParoL CoNTRACTS. An oral contract of insurance
may be binding upon the company, notwithstanding it was
entered into in violation of the private instructions or limita-
tions of the agent’s authority, of which the insured had neither
actual nor constructive knowledge.

A parol contract of insurance, in order to
be valld must be fairly entered into, for a good considera-
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tion, between parties competent to contract, whose minds have
met in a mutual agreement as to all of the essential elements
of the contract, such as subject-matter, the amount of the
insurance, the exact risks insured against, the time it goes
into effect, and the amount of premium paid for a definite
duration of time.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed.

Swarr, May & Royce, for appellants.

Edward €. Fisher, contra.

Heard before Goss, C. J., Rosg, DEAN, GooDp, DAY and
PaiNg, JJ.,, and MESSMORE, District Judge.

PAINE, J.

This is a suit brought on an oral contract of accident
insurance. The jury returned a verdict and judgment
was for $686.94, together with an attorney’s fee of $200.
Defendants appeal.

The plaintiff was visiting her sister in Fremont, and
Leslie Emigh and H. S. Marks, agents for the defendant
company, came there on Sepfember 16, 1930, to collect
a premium from her sister, and while there they solicited
the plaintiff to buy accident and health insurance of them,
and promised her that, for $1.60 a month, she would be
insured against disability caused by any kind of accident
or sickness, and would be paid $7 a week during the time
that she was disabled from either cause for not exceeding
two years, and that her insurance would go into effect
as soon as she paid her money. Relying upon these state-
ments, the plaintiff accepted the offer made, and there-
upon paid to the agents of the defendant company the
sum of $1.60, for which amount she was given a binding
receipt. Certain questions were asked her, and her an-
swers were written down on an application blank, which
was filled out by the agent, and she was told that she did
not need to read the application, but simply sign it, which
she did, not knowing what it contained. She believed the
statements of the agent, relied upon his assurances that
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she was immediately insured, and did not purchase other
insurance, although she was intending to make a trip to
Chicago at that time, and had planned to get accident
insurance for that reason. The application, which was
signed that day, was sent to the company, and a policy
was duly issued and sent to H. S. Marks for unconditional
delivery to the plaintiff, and he says that he immediately
mailed it to her, about noon on September 22. There was
a question in the evidence about the receipt of the policy.
The plaintiff said the mail carrier brought it to her about
9:30 in the morning, just as she was leaving to go down
town on September 22, 1930, and that she did not read it,
but laid it aside, and in making a trip down town, she
was injured about 12:30 p. m. of the same day.

The accident occurred when a young lad lost control
of the car which he was driving at high speed, and
crashed into the car in which plaintiff was riding, tipping
it over so that plaintiff’s arm and shoulder were dragged
between the car and the curb; the lad not shutting off
his engine. Plaintiff’s arm was badly torn and fractured,
her jaw fractured, her mouth and lips cut, and many other
injuries to other parts of her body, including the fingers
and thumb of one hand. She was confined in hospitals
from the date of the accident until the 18th of the follow-
ing February. In grafting skin from her lower limbs to
cover her shoulder and arm, infection set in in the limbs.
At the time of the trial in May, 1932, the physician testi-
fied the heavy scar from below the elbow to the shoulder
caused a contracture of the muscles and all the soft tis-
sues, so that she can extend her arm only partially. The
scars on her limbs have drawn and contorted her limbs,
and she is at least 75 per cent. disabled, and totally dis-
abled so far as pursuing her occupation of seamstress is
concerned.

The Commonwealth Casualty Company having been ab-
sorbed by the Independence Indemnity Company, the lat-
ter company filed answer, denying that any oral contract
of insurance was ever entered into, and alleging that the
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$1.60 was paid upon a written contract of insurance,
which had not been delivered to her at the time of the
accident. It is further alleged that the payment was
returned to her, which plaintiff denies in her reply.

At the trial, plaintiff tendered ten instructions, all of
which were adopted, and given as the court’s own instruc-
tions. The defendant offered nine instructions, and this
comment appears written upon the bottom of the last one:
“These instructions not given to the court until imme-
diately before the court began reading instructions to the
jury. Therefore all refused. J. H. Broady, Judge.”

In the motion for new trial, 22 errors are alleged, set-
ting up that the verdict is contrary to the evidence and
the law, and objecting to the first 12 out of the 16 in-
structions given by the court, and of the failure to give
the nine offered by the defendant, and in failing to direct
the jury to return a verdict for the defendant at the
close of all the evidence.

We will first consider the error charged to be preju-
dicial in the refusal to consider the nine instructions, cit-
ing Billings v. McCoy Brothers, 5 Neb. 187, which held
that instructions should be given if requested at any time
before the jury retire.

At common law, and in the absence of statute, instruc-
tions may be either oral or in writing, at the discretion
of the judge. Decisions in Florida, Georgia, Idaho, Ore-
gon, and Washington show that oral instructions may be
given if neither party requests the same to be in writing
before the evidence closes. In several states they may be
given orally to the jury, but transcribed by the official
stenographer. 1 Blashfield, Instructions to Juries (2d ed.)
78, ete.

In Nebraska, section 20-1107, Comp. St. 1929, for civil
trials, and section 29-2016, for criminal trials, treat this
matter, in the fifth paragraph, in exactly the same lan-
guage in each section, and require requests for instrue-
tions to be submitted at the close of the evidence. These
sections both state that the instructions shall be reduced
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to writing if either party requires it, and in former times
parties sometimes consented to oral instructions. Kuhn
v. Nelson, 61 Neb. 224; Fitzgerald v. Fitzgerald, 16 Neb.
413. But section 20-1114, Comp. St. 1929, now requires
that all instructions be in writing, and filed by the clerk
before being read to the jury.

In Sioux City & P. R. Co. v. Finlayson, 16 Neb. 578, 49
Am. Rep. 724, it was held that instructions submitted to
the court should not be given to the jury if they had
marginal citations of authorities upon them, as appear
upon each of the nine offered by defendant in case at bar.

A trial court is not allowed to add oral explanations to
its written instructions. Hartwig v. Gordon, 37 Neb. 657.
But, if so given, and not objected to at the time, objec-
tions to such oral additions will be deemed waived. Hor-
bach v. Miller, 4 Neb. 31; Republican Valley R. Co. v.
Arnold, 13 Neb. 485.

It has been held that not every statement made by the
court to the jury is a formal instruction, required to be
in writing. Gremmer v. State, 103 Neb. 325; Millard v.
Lyons, 25 Wis. 516; State v. Potter, 15 Kan. 302; 1 Cor-
coran, Instructions to Juries (2d ed.) 2.

Instructions should be given in writing and carefully
bound together, and filed by the clerk as the complete
charge to the jury, in accordance with section 20-1114,
Comp. St. 1929. It is unfair to the court and delays the
trial, and deprives the jury of receiving the law imme-
diately at the close of the argument, to have instructions
handed up at that late time. While our law requires in-
structions to be submitted at the close of the evidence, so
that they may be carefully considered by the court, yet
a request for an instruction might be received and allowed
at any time before the jury have retired, when it was made
necessary by an omission of the trial judge of some ma-
terial question presented in the case. McKennan v. Omaha
& C. B. Street R. Co., 95 Neb. 643; Billings v. McCoy
Brothers, 5 Neb. 187; 5 R. C. L. Permanent Supp. p.
3676, note 61; 14 R. C. L. 802, sec. 61; 13 Standard Ency.
of Procedure, 717.
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We have held in Osborne v. State, 115 Neb. 65, that the
proper time to make request for instructions is when the
evidence is concluded, and in many districts the bar rules
promulgated by the district courts so provide. The gen-
eral rule is, however, that, unless the request is made at
the proper time, it may be refused by the court, as was
done in the case at bar.

In the criminal conspiracy case of State v. Townley, 149
Minn. 5, 17 A. L. R. 253, under a statute reading very
similar to the Nebraska statute, it was held that it was
within the discretion of the trial court to receive and
consider instructions submitted near the end of the argu-
ment, notwithstanding the request of the court, made
several days before, that the attorneys present their pro-
posed instructions in time to enable the court to consider
them. A careful examination of the instructions given by
the court shows that the issues were fully and fairly pre-
sented, and gave the jury an understanding of the de-
fense of the insurance company and of the law of the
case.

The most difficult question is, whether an oral contract
of insurance was perfected in the case at bar. The testi-
mony of one of the agents present at the time has an
important bearing on this point. Leslie Emigh testified
that he was present at the time with H. S. Marks, under
whom he was working; that Mr. Marks was the general
agent and manager for the defendant company at Omaha,
and he identified stationery printed for him by the com-
pany, showing that position. He also testified that Mr.
Marks hired agents, which the company paid; that all
applications were sent in through Mr. Marks, who ad-
justed claims for the company, and drew drafts in pay-
ment thereof, and that Mr. Marks, upon receipt of the
$1.60, told plaintiff that he would give her a binding re-
ceipt, which he did, and promised her that the insurance
would go into effect at once. Mr. Emigh admitted that
there was an application, which plaintiff signed, in which
she agreed that the insurance would not take effect until
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the delivery of a policy to her in good health, and that
he wrote “Yes” as her answer to that question, without
her knowledge, and that she signed the application with-
out reading it, at his suggestion.

In section 44-307, Comp. St. 1929, the term ‘“agent,”
when relating to insurance matters, covers any person
who shall, with authority, receive or receipt for any
money on account of any contract of insurance. And he
is an agent although the policy to be issued may not be
signed by him. Robinson v. Union Automobile Ins. Co.,
112 Neb. 32; Barrett v. Northwestern Mutual Life Ins.
Co., 124 Neb. 864. And it is held that, in procuring ap-
plications for insurance, he is the agent of the company,
and not of the insured, as to any representations and
statements made in preparing applications. State Ins. Co.
v. Jordan, 29 Neb. 514.

The common law of England contained nothing render-
ing it necessary that contracts of insurance should be in
writing. Sanborn v. Fireman’s Ins. Co., 16 Gray (Mass.)
448, 77 Am. Dec. 419; Commercial Mutual Marine Ins. Co.
v. Union Mutual Ins. Co., 19 How. (U. S.) 318, 15 L. Ed.
636.

A few early cases declared parol contracts of insur-
ance void on the ground that they would encourage fraud.
Such cases were found in Missouri, Louisiana, Ohio, Penn-
sylvania, Arkansas, and Kentucky, but later cases can be
found upholding them in several of these states. So far
as the law is now concerned, a parol contract of insurance
is valid, in the absence of a statutory requirement, pro-
vided the parol contract is complete and the minds of the
parties have met as to all of the essential elements of the
contract. 1 Couch, Ency. of Insurance Law, secs. 78-81;
1 Cooley, Briefs on Insurance (2d ed.) 533-561.

It has been held that it is within the apparent scope of
the authority of an agent, with power to solicit insurance
and deliver policies and collect premiums, to make an oral
contract of insurance, which is binding upon the company,
unless the insured had knowledge of circumstances suffi-
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cient to put the insured upon inquiry. Georgia Casualty
Co. v. Bond-Foley Lumber Co., 187 Ky. 511; Hahn v.
Guardian Assurance Co., 23 Or. 576, 37 Am. St. Rep. 709;
2 Couch, Ency. of Insurance Law, secs. 526, 527; Mathers
v. Union Mutual Accident Ass'n, 78 Wis. 588; Hertz v.
Security Mutual Ins. Co., 131 Minn. 147; Anderson 9.
Northwestern Fire & Marine Ins. Co., 51 N. Dak. 917.

The scope and extent of the agent’s authority is shown,
not merely by reference to his title or to his written com-
mission or credentials, but by the business which he is
~ permitted to do and perform, and does do and perform
in the company’s name or by its apparent acquiescence
and consent. Stoner v. First American Fire Ins. Co., 246
N. W. (Ia.) 615.

The question of an oral, or parol, insurance contract is
discussed at length, with citations from practically all the
states of the Union, in a note in 15 A. L. R., beginning
on page 995, and a continuation of that note is found in
69 A. L. R., beginning on page 559. A discussion of
temporary insurance, pending the approval of the applica-
tion or the issuance of the policy, is found in the helpful
note in 81 A. L. R. 332. A

This question has been before the Nebraska supreme
court a number of times, and while the holdings are not
entirely uniform in every respect, yet nearly every phase:
of an oral insurance policy has been discussed, and the
leading cases will be reviewed briefly. The first case was
McCann v. Aetna Ins. Co., 3 Neb. 198. It appears that,
upon October 11, 1865, while the steamer Sunset was lying
at the wharf in St. Louis, Missouri, the plaintiff applied
to the agent of the defendant company in Nebraska City
for insurance upon his one-half of said steamboat. The
agent said he could not issue the policy, but would take
his application and send it in. No premium was paid.
Six days later the steamboat, on its way up the Missouri,
was wrecked and destroyed. Oral notice of loss was given
to the agent at Nebraska City. Six days after the de-
struction of the boat, the premium was tendered, but not
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received. When the case reached this court, in May, 1871,
Chief Justice Mason, having been engaged as counsel, was
disqualified, and Justice Lake, having tried the case in
Otoe county, was likewise disqualified, and the case was
therefore held until the January term, 1874, when the
opinion was rendered by Justice Gantt, concurred in by
Justice Maxwell. Many cases are reviewed in the briefs
published with the opinion, and it is clearly shown that
a parol contract of insurance will be valid if it is clearly
established, but that such evidence was lacking in this
case, as it was in the case of Kor v. American Eagle Fire
Ins. Co., 104 Neb. 610.

Nebraska & lowa Ins. Co. v. Seivers, 27 Neb. 541, in-
volved a parol contract to insure or issue a policy, cover-
ing a hotel building and barn, and it was held that proof
of loss arising under such a parol contract of insurance
need not follow the requirements of the policy which
would have been issued in such case. Recovery was had
by verdict of the jury, and the same was affirmed.

Carter v. Bankers Life Ins. Co., 83 Neb. 810, was an
action for damages, appealed from Valley county, for
failure to issue a policy of life insurance, for which a note
was given for the first year’s premium. The medical ex-
amination was duly passed, and the defendant company
informed the insured that it had accepted his application,
and would issue a policy on condition that he would con-
sent to accept a 10-payment policy, with a premium of
$48.10, instead of a 20-payment policy, with a premium of
$31.10, which had been paid. The insured consented, and
gave his check for $17 additional, and died less than 60
days thereafter, before the policy had been delivered. It
was held that section 15, ch. 52, Laws 1903, requiring
life insurance policies to be signed by the president and
secretary, applied only to companies formed under the
provisions of that act, and that the oral contract of in-
surance sued on was not obnoxious to our statute of
frauds, as it might terminate within one year.

In Rankin v. Northern Assurance Co., 98 Neb. 172, the
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defendant entered into a contract, partly verbal and partly
in writing, with the plaintiff’s wife, to insure her life for
$1,000 and three weeks later she died. The company ad-
mitted a written application had been made, and $5 paid
upon the first premium, but it was proved that the bal-
ance of the first year’s premium had been accepted in the
form of a note. It was held that the contracts of a local
agent, if within the apparent authority of the agent, and
entered into in good faith by the insured, are binding
upon the company. A similar holding was entered in the
case of Clark v. Bankers Accident Ins. Co., 96 Neb. 381.

Muhlbach v. Omaha Life Ins. Co., 107 Neb. 206, was
an action upon an oral contract of insurance on the life
of Nicholas Muhlbach, who had signed the application on
January 17, 1919, and paid $162.40 for the first year’s
premium. Four days later he was killed in a fall from
a windmill. In this case, in the receipt given it provided
that the insurance should be effective on the date of the
receipt and the application, if approved by the medical
director, and it also states that, if the policy shall not be
issued, the premium paid shall be returned, and it was
held that there was no oral contract of insurance, because
the minds of the parties had not met on definite terms
to that effect.

In Cline v. Fidelity Phenix Fire Ins. Co., 113 Neb. 481,
an oral contract to renew fire insurance upon a barn was
held to be good, notwithstanding it was in violation of
the private instructions or limitations upon the agent’s
authority, of which the insured had neither actual nor con-
structive knowledge.

Glatfelter v. Security Ins. Co., 102 Neb. 464, was on an
oral contract for fire insurance, made on May 8, 1914, but
no premium was paid and no policy delivered, and the
property was destroyed by fire December 27. The jury
returried a verdict for the plaintiff, and it was held that,
if the oral agreement is definite as to all of the material
terms of the contract, it can be enforced.

We are convinced that the instructions submitted fairly
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set forth the law of our state upon the subject of oral
contracts of insurance, and that there is no reversible
error in any instruction given. While there is a general
feeling of prejudice against oral contracts of insurance,
yet this court has upheld them in many decisions, some
of which we have reviewed. Oral contracts attach in
much the same manner, and accordmg to the same prin-
ciples, as do written contracts of insurance.

Finding no prejudicial errors in the record or judgment
entered, the same is hereby affirmed. Attorney’s fee taxed
in this court at $100, as part of the costs.

AFFIRMED.

GUST L. JOHNSON, APPELLANT, V. FIRST TRUST COMPANY,
APPELLEE.

FiLEp JUNE 9, 1933. No. 28346.

Statute of Frauds. An oral agreement, to be void under the first
subdivision of section 36-202, Comp. St. 1929, must indicate
by its terms that it is not to be performed within one year
from the making thereof.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Reversed.

Patrick & Smith and O’Sullivan & Southard, for appel-
lant.

Finlayson, Burke & McKie, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ., and MEYER, District Judge.

Goss, C. J.

Plaintiff sued for damages for alleged breach of an oral
contract. At the end of plaintiff’s testimony he rested his
case and defendant moved for a directed verdict on the
ground that the oral promise was within. the statute of
frauds. The court sustained the motion and entered judg-
ment dismissing the cause. Plaintiff appealed.
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The evidence shows that about May 17, 1923, plaintiff
purchased from defendant four bonds or promissory notes
for $1,000 each, belonging to a series of bonds or mnotes,
aggregating $75,000, made payable to First Trust Com-
pany of Omaha, and secured by a first mortgage on real
property in Dixon county. They were not due until May
1, 1933, but bore 5)5 per cent. interest, payable semi-
annually, evidenced by coupons attached. When they were
offered plaintiff by the vice-president of the trust com-
pany, plaintiff expressed objection on the ground that
they were for too long a period. As an inducement to the
purchase, the trust company through this officer entered
into an oral agreement with plaintiff that at any time the
plaintiff was in need of money the trust company would
repurchase them. Plaintiff fairly showed, for the purpose
of supporting a judgment in his favor, that the condition
of the oral agreement was met; that is, that he needed
the money. The four bonds were indorsed without re-
course in the name of the trust company by its vice-presi-
dent, and delivered to plaintiff. In the spring of 1924 the
plaintiff turned over to defendant one of the bonds as
part payment on another bond purchased by him from de-
fendant. About the first of June, 1931, plaintiff nego-
tiated unsuccessfully with defendant to get it to repur-
chase his remaining. three bonds. On June 10, 1931, he
made a formal written tender and demand which was re-
fused. On June 11, 1931, this action was commenced.

S0 much of section 36-202, Comp. St..1929, as is appli-
cable, says: “In the following cases every agreement
shall be void, unless such agreement, or some note or
memorandum thereof, be in writing, and subscribed by the
party to be charged therewith: First. Every agreement
that, by its terms, is not to be performed within one year
from the making thereof; Second. Every special promise
to answer for the debt, default or misdoings of another
person.”

Appellee argues that, as the note and the indorsement
thereof form a written instrument indicating its freedom



28 NEBRASKA REPORTS [VoL. 125

Johnson v. First Trust Co.

from liability, therefore appellant is seeking to vary or
contradict the terms of a written instrument by oral evi-
dence. Appellant mistakes the object of the suit. The
action is not upon the instrument, but for damages for
appellee’s breach of an oral contract to repurchase an
instrument (perfectly good so far as the record shows,
but not due) upon a condition which is shown by the
evidence to have arisen. The effect of the qualified in-
dorsement “without recourse” was two-fold: First, to re-
lieve the appellee from liability to pay the debt of the
maker; and, second, to assign the note to the appellant,
with its negotiable character unimpaired. Comp. St. 1929,
sec. 62-309. This is not a suit to compel appellee to pay
the debt of another, but to pay its own obligation arising
out of its oral agreement to repurchase the notes and to
repay the appellant the money he had paid the appellee
for them. Liability cannot be predicated upon the note,
but arises, if at all, upon the appellee’s own promise
orally made. It is an original contract. Trenholm .
Kloepper, 88 Neb. 236; Grifin v. Bankers Realty Invest-
ment Co., 105 Neb. 419.

The facts are fixed as we have stated them. The ap-
pellee admitted them when he moved for judgment. The
only question of law is whether the admitted oral agree-
ment is void because it comes within the definition of the
statute as one “not to be performed within one year from
the making thereof.” The statute is general and does
not specify any particular subject-matter of oral agree-
ments.

An oral contract for leasing lands, depending upon a
contingency which may occur within a year, though in
fact it does not happen until later, is not void under the
statute of frauds. McCormick v. Drummett, 9 Neb. 384.
An oral contract by which a landlord agrees to give a
tenant the use of the land and to pay the tenant the actual
cost of a building and baking oven erected by the tenant,
at any time the landlord desired possession, held not a
defense to a forcible entry and detainer action, but not
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void under the statute of frauds, for the reason the con-
tract might have required performance within one year.
Connolly v. Giddings, 24 Neb. 131. To be void, the con-
tract must be one that shows by its terms it was not to
be completed within the year. Kiene v. Shaeffing, 33 Neb.
21. To be void, the confract “must be one that, by its
terms, is not to be performed within one year from the
making thereof. The statute does not refer to such con-
tracts as may possibly or probably not be performed with-
in that time.” Powder River Live Stock Co. v. Lamb, 38
Neb. 339. “A contract not to be performed within one
year, as meant by the statute of frauds, is one which by
its terms cannot be performed within one year. A con-
tract is not within the statute merely because it may or
probably will not be performed within a year.” Carter
White Lead Co. v. Kinlin, 47 Neb. 409; Grotte v. Rachman,
114 Neb. 284.

In Griffin v. Bankers Realty Investment Co., 105 Neb.
419 (quoting Hankwitz v. Barrett, 143 Wis. 639) it was
said: “The sale and delivery of stock and payment of the
price, under a contract whereby the seller agreed to re-
purchase at the buyer’s option, constituted an entire trans-
action which was sufficiently performed to take it out of
the statute of frauds, relating to contracts for sale of
goods, though the agreement to repurchase was oral.”
We applied the same rule to sales of stock in Stratbucker
v. Bankers Realty Investment Co., 107 Neb. 194, and in
Grotte v. Rachman, 114 Neb. 284.

We conclude that the district court erred in sustaining
the motion and in entering judgment for defendant. The
judgment is reversed and the cause remanded.

REVERSED.
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JOHN KERN, APPELLEE, V. FRENCHMAN VALLEY IRRIGATION
DISTRICT, APPELLANT.

FiLep JUNE 9, 1933. No. 28555,

Damages. “The measure of damages to a growing crop by a wrong-
ful act or omission which destroys it is its value at the time
and place of destruction.” Hopper v. Elkhorn Valley Drain-
age District, 108 Neb. 550.

APPEAL from the district court for Hitchecock county:
CHARLES E. ELDRED, JUDGE. Affirmed on condition.

Lehman & Swanson and Cordeal, Colfer & Russell, for
appellant.

J. F. Ratcliff, contra.

Heard before Goss, C. J., Rosg, DEAN, Goop, DAY and
PAINE, JJ., and MESSMORE, District Judge.

Goss, C. J.

Defendant appeals from a judgment in favor of plain-
tiff for damages resulting from flooding ten acres of un-
matured corn crops by reason of defendant’s lateral being
negligently maintained and operated. The damages oc-
curred to two successive crops planted the same year on
the same land. The first flooding was about May 31,
1928, and, after replanting, the second flooding was about
June 15, 1928. The jury gave a general verdict for $100,
but, in answer to special interrogatories, fixed $50 as the
damages to each crop. '

Defendant assigns as errors, first, that there was no
competent evidence as to damages, and, second, that the
jury were not properly instructed as to the measure of
damages.

The evidence as to damages, while not so concisely
accurate and adequate as might be desired from the aca-
demic viewpoint, was, we think, competent. We assume
that the evidence would be understood in its practical
aspects by the type of jurors drawn from the agricultural
area in which the case was tried.
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Without quoting the words of the necessarily long in-
struction on the measure of damages and the things to
consider in determining the value of a crop destroyed, it
suffices to say that it was, in substance, a paraphrase of
the instruction given in Hopper v. Elkhorn Valley Drain-
age District, 108 Neb. 550, so far as was necessary to
cover the facts in common. In that case the court said:
“The measure of damages to a growing crop by a wrong-
ful act or omission which destroys it is its value at the
time and place of destruction.” This is the general rule.
Fremont, E. & M. V. R. Co. v. Marley, 25 Neb. 138;
Berard v. Atchison & N. R. Co., 79 Neb. 830; Chicago, B.
& Q. R. Co. v. Emmert, 53 Neb. 237; Pribbeno v. Chicago,
B. & Q. R. Co., 81 Neb. 657; Morse v. Chicago, B. & Q.
R. Co., 81 Neb. 745; Boyd v. Lincoln & N. W. R. Co., 89
Neb. 840. With the instruction on the general rule should
be coupled a direction to consider the facts in evidence.

In the instant case the court gave the substance of the
foregoing general rule, recited a number of evidential
facts to be considered by the jury in determining the value
of the crop at the time of its destruction, and then added
the inclusive words “and any other facts and circum-
stances shown by the evidence to establish such value.”
There was no prejudicial error in the instruction.

We find some difficulty in harmonizing the general ver-
dict of $100 and the special findings that the damages to
each crop were $50. This difficulty arises out of the fact
that there was no real market for an unmatured crop so
young as this. Necessarily the evidence of value was
based somewhat upon the elements of the cost of pro-
duction, the probable yield, and the market value of ma-
tured crops that year. Only one crop, of course, could
have been matured on this land. While the amount in-
volved is not large, yet the verdict appears to be excessive.
The appellant is here rather for the purpose of obtaining
an adjudication of the applicable rule. In the circum-
stances, we have determined that we will hold the judg-
ment over $75 to be excessive. Unless appellee within
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twenty days file a remittitur of $25, as of the date of
the judgment in the district court, the judgment will be
reversed; if such remittitur be so filed, the judgment for
$75 will be affirmed.

AFFIRMED ON CONDITION.

NENA A. SCOTT, APPELLANT, V. FRED F. SCOTT, APPELLEE.
FiLep JuneE 9, 1933. No. 28558.

1. Limitation of Actions: SUIT TO VACATE JUDGMENT FOR FRAUD.
Section 20-2008, Comp. St. 1929, requires a proceeding to va-
cate a judgment for fraud, practiced by the successful party
against a person of unsound mind, to be commenced within
two years after the removal of such disability.

2. Pleading: PrAcCTICE. Ordinarily, when no action has been
taken on a demurrer to a petition, the court may give defend-
ant leave to withdraw the demurrer and to move to make the
petition more definite and certain.

3. Appeal: PLEADING: ORDER TO MAKE PETITION MORE DEFINITE.
An order of the district court requiring a petition to be made
more definite and certain will be sustained unless it clearly
appears that the court abused its discretion to plaintiff’s prej-
udice.

APPEAL from the district court for Dodge county:
Louls LIGHTNER, JUDGE. Affirmed.

Anson H. Bigelow, for appellant.
Abbott, Dunlap & Corbett, contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, EBERLY
and PAINE, JJ.

Goss, C. J.

Plaintiff appeals from a final order sustaining a de-
murrer to her amended petition and dismissing her cause
of action.

The suit was commenced December 27, 1930, by filing a
petition in equity praying that a decree rendered Novem-
ber 17, 1917, in the same court, in a divorce suit between
the same parties, be vacated. That decree divorced the
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parties, awarded custody of minor children and determined
property rights of the parties.

The district court sustained a motion of defendant to
make the petition more definite by stating when plaintiff
first employed legal counsel to protect her rights and by
stating whether she instituted suit for that purpose, if
so, when and in what court, and requiring her to attach
a copy of her petition in that cause. In compliance plain-
tiff filed her amended petition and attached thereto a copy
of her petition, verified by herself and filed in the district
court for Douglas county on December 12, 1928,

The allegations of the amended petition are to the effect
that in the divorce suit (1) the husband, who was plain-
tiff there, practiced fraud upon her to bring her into the
jurisdiction and in respect of the pleadings, hearing and
judgment in that case; (2) that prior thereto, then and
long thereafter she was under such mental disability as
not to know or appreciate the nature and consequences of
her acts and that this condition was known to him; and
(3) that this mental condition of plaintiff continued until
late in 1926, when she emerged from it, but that it was
not until the summer and fall of 1927 that she began to
realize what had occurred as to the suit, and in the fall.
of 1928 she employed her present attorney; and on De-
cember 12, 1928, brought the suit in Douglas county.

The demurrer to the amended petition was sustained
by the district court on the ground that the suit was
brought more than two years after the actual removal of
the disability of plaintiff.

The petition shows on its face that she had recovered
from her mental unsoundness at least as early as De-
cember 12, 1928, which was more than two years before
December 27, 1930, when this suit was commenced. An
examination of the facts stated in the petition filed De-
cember 12, 1928, in the district court for Douglas county
shows that she was there seeking damages from her for-
mer husband for the same wrongs alleged here and that
she there alleged ‘“she gradually recovered her mental
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clarity and in 1925 began to gradually realize what had
happened to her, and in 1926 realized but not until then
knew the manner and extent to which she had been
wronged and damaged.” Section 20-2008, Comp. St. 1929,
requires a proceeding to vacate a judgment for fraud,
practiced by the successful party against a person of un-
sound mind, to be commenced within two years after the
removal of such disability. As more than two years had
elapsed after the removal of plaintiff’s disability before
she brought the instant case, it comes within the terms
of the statute cited.

However, appellant cites Krause v. Long, 109 Neb. 846,
as an authority that equity will intervene and afford re-
lief after the time allowed by the statute for a proceeding
to vacate the judgment. But the rule of equity laid down
there, extending the statutory limitation, was expressly
based upon the ground that “the injured party did not,
in the exercise of reasonable diligence, discover, within
the time allowed for commencing a statutory proceeding
to vacate such judgment, sufficient evidence of the fraud
to warrant a reasonable belief and expectation that such
a proceeding would be successful if begun.” So Krause
v. Long and other Nebraska cases cited therein do not
aid appellant but rather negative her position. We are
of the opinion the district court did not err in sustaining
the demurrer to the amended petition.

Appellant’s assignments of error go back of the amend-
ed petition and contend that the district court erred in
allowing defendant to withdraw his demurrer to the orig-
inal petition and in allowing his motion to require the
petition to be made more specific in the manner heretofore
stated. The demurrer to the original petition was filed
March 7, 1931. It does not appear that there was any-
thing further done in the case until January 25, 1932,
when the transcript shows defendant was allowed to with-
draw his demurrer and to file a motion to make more
definite and certain. This matter, which went to the for-
mation of the issues, was in the discretion of the trial
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court. In the absence of any showing that it prejudiced
the ultimate rights of plaintiff, we will not say that this
discretion was abused. In plaintiff’s original petition she
had pleaded her emergence in the last days of 1926 from
her mental disability and that it was some time after that
before it was possible to procure legal assistance and late
in 1928 before she learned the facts with definiteness.
She pleaded she had been diligent in behalf of said mat-
ters, but in that respect did not plead more than the con-
clusion. So the court sustained the motion. The result
has been to bring out and settle in the pleadings, with a
saving of time and expense, what was bound to appear
on a trial on the merits. This was an equity case triable
to the court. It does not appear that the trial judge
abused his discretion to the prejudice of plaintiff. An
order of the district court requiring a petition to be made
more definite and certain will be sustained unless it clear-
ly appears that the court abused its discretion to plain-
tiff’s prejudice. Bennett v. Baum, 90 Neb. 320; 49 C. J.
730.

We find no reversible error in the record. The judg-
ment of the district court is

AFFIRMED.

CHARLES C. MACHUREK, APPELLEE, V. OHI0 NATIONAL LIFE
INSURANCE COMPANY, APPELLANT.

FiLep JuNE 9, 1933. No. 28538.

1. Evidence: INSURANCE CONTRACT: AMBIGUITY: PARoL EVI-
DENCE. In determining rights and liabilities under an ambig-
uous insurance contract drafted by the insurer, parol testimony,
when justified by the circumstances, may be admitted to throw
light on the terms upon which the minds of the contracting
parties met.

2. : : :  EXTRINsIC EVIDENCE. To prevent
a wrong and to do justice, extrinsic evidence may be admitted
to show the mutual understanding of the parties to a life
insurance contract, when executed, as to ambiguous terms to
which they subscribed.
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3. Insurance: CONTRACT: CONSTRUCTION. Ambiguous language in
a contract for disability insurance, if open to different interpre-
tat’'ons, may be construed against the insurer that drafted the
instrument.

The premium or consideration for insurance
should be designated in the policy.

INCOME: DISBURSEMENT. Insurance corporations,
stockholders and policyholders are entitled to the proper dis-
bursement of insurance funds arising from premiums and
other legitimate sources of corporate income.

6. : : . Insurance corporations and their
offcers are not at liberty to apply insurance funds to un-
authorized compensation of agents or others for services.

AcTiION ON Poricy: RECOVERY. In an action on a
contract for disability insurance, wherein a settlement in full
was pleaded as a defense, insurer held entitled to crecit for a
payment which insured claimed as compensation for services
in addition to the amount due him under the policy, the verdict
being in his favor on both items.

8. Appeal: REMITTITUR. On appeal, a remittitur may be re-
quired as a condition of affirmance, where excess in the amount
of the recovery may be estimated with reasonable certainty on
the face of the record.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Affirmed on condition.

Brown, Fitch & West, for appellant.
Baker, Lower & Sheehan, contra.

Heard before Goss, C. J., ROSE, DEAN, GooDp, EBERLY,
DAY and PAINE, JJ.

RosE, J.

This is an action to recover disability insurance in the
sum of $2,100 with interest. The American Old Line In-
surance Company issued to Charles C. Machurek, plaintiff,
a 15,000-dollar life insurance policy May 16, 1927. The
annual premium was $489.75. Attached to the policy,
when issued, was a supplemental agreement providing for
proof of disability and for the payment of a monthly in-
come of one per cent. of the face of the policy each cal-
endar month during the continuance of disability, if the
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insured, by reason of accident or disease, “has become
wholly disabled by bodily injuries or disease,” so that he
is and “will be, presumably, thereby permanently, con-
tinuously, and wholly prevented from engaging in any
occupation or employment whatsoever for remuneration
or profit, or performing any work, and that such dis-
ability has then existed for not less than ninety days.”
The annual premium for the supplemental agreement was
$55.20 which was included in the premium stated in the
policy. When the policy and supplemental agreement were
in force July 12, 1930, a shotgun was accidentally dis-
charged by plaintiff, causing the loss of his left hand and
a portion of his left arm. Plaintiff pleaded that, as a
result of the accident and injury, he was “wholly disabled
and was permanently, continuously, and wholly prevented
from engaging in any occupation or employment whatso-
ever for remuneration or profit, and from performing any
work;” that such disability continued for more than 90
days from the date of said injury to the date of filing his
petition—October 13, 1931; that the proof and notice re-
quired by the insurance contract were given. Plaintiff
sued for the unpaid monthly income of 1 per cent. of the
face of the policy during disability, or for $2,100 and in-
terest.

The Ohio National Life Insurance Company, defendant,
acquired the business of the American Old Line Insurance
Company and became liable for compliance with plaintiff’s
policy and with the supplemental agreement for disability
insurance.

The answer to the petition admitted the issuance of the
policy and the making of the supplemental agreement and
that defendant assumed the obligations thereof. Other-
wise there was a general denial and a plea of settlement
of plaintiff’s claim December 15, 1930, under which de-
fendant paid and plaintiff accepted $750. All allegations
inconsistent with the petition were denied in a reply to
the answer. Upon a verdict in favor of plaintiff for
$2,411.65, including interest, judgment was rendered. De-
fendant appealed.
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On appeal it was argued at considerable length that the
distriet court erred in overruling a motion by defendant
to direct a verdict in its favor after all the evidence had
been adduced on both sides. This assigned error is based
on the propositions that plaintiff was not permanently
disabled, within the meaning of the policy, and that there
was no plea or evidence that, when proofs of a claim
were made, he or his physician presumed, or had any
reason to believe, the disability resulting from the gun-
shot was permanent. The solution of these problems de-
pends on the risk assumed and the evidence.

By virtue of the supplemental agreement and the an-
nual payments of $55.20 in premiums, plaintiff had some
kind of accident and disability insurance. Defendant’s
liability was that of the original insurer. The policy and
the supplemental agreement were in force when the ac-
cident occurred. As a result of the gunshot plaintiff was
totally disabled for 12 or 14 months. Due notice of the
accident and disability and proofs of the claim were given.
These facts are shown by the evidence and are conceded
by defendant. Did the insurer assume the risk of this
total disability for 12 or 14 months? What disability in-
surance, if any, did plaintiff purchase with his annual
premiums of $55.20 in connection with the 15,000-dollar
policy? The supplemental agreement contains such terms
as “a monthly income of one per cent. of the face of the
policy each calendar month during the continuance of
such disability;” “wholly disabled by bodily injuries or
disease,” so that he “will be, presumably, thereby perma-
nently, continuously, and wholly prevented from engaging
in any occupation or employment whatsoever for remu-
neration or profit, or performing any work, and that such
disability has then existed for not less than ninety days.”
These terms, in the connection used, are ambiguous, if
not inconsistent in some respects. Plaintiff was not a
lawyer, insurance agent or underwriter. He was engaged
in the automobile business and was approached at his
garage by an authorized agent who procured the life in-
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surance policy and also the supplemental agreement for
accident and disability insurance in controversy. At the
time, he naturally asked the agent about the perplexing
language in the supplemental agreement. The identical
agent was a witness at the trial and, referring to plain-
tiff, in answering questions, testified:

“Mr. Machurek asked me about the total and permanent
disability clause, and asked me if he was laid up if he
would receive compensation, and I told him that in the
policy it stated that, if he was disabled for ninety days,
that he would receive compensation the same as the rest
of them received it; if he was disabled for a period of
ninety days, and would receive $150 a month until he was
well again. * * * I told him that if he was disabled for
life that he would receive $150 a month as long as he
lived.”

This and other testimony of a similar import were
not disputed. Objections were interposed on the grounds
that such evidence contradicted or varied the written in-
strument and was inadmissible; that without it there was
no evidence of a claim for which defendant incurred lia-
bility under the insurance contract. Insurers, by inserting
in their policies misleading, uncertain, ambiguous or in-
consistent terms and by construing them in their own
favor, cannot always force the insured into a court of
equity to establish the contract actually made or forfeit
the insurance. In determining rights and liabilities under
an ambiguous insurance contract drafted by the insurer,
parol testimony, when justified by the circumstances, may
be admitted to throw light on the terms upon which the
minds of the contracting parties met. To prevent a wrong
and to do justice, extrinsic evidence may be admitted to
show the mutual understanding of the parties to a life
insurance contract, when executed, as to the meaning of
ambiguous terms to which they subscribed. These rules
of evidence, when restricted to a particular infirmity in
language inserted by an insurer in a printed form, are
sanctioned by both reason and authority and are occasion-
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ally essential to the administration of justice. Ambiguous
language in a contract for disability insurance, if open
to different interpretations, may be construed against the
insurer that drafted the instrument. The blank form of
the supplemental agreement for accident and disability
insurance was put into the hands of an authorized agent
of the insurer with power to solicit insurance risks under
it. He acted for the insurer. It may fairly be inferred
from the writings and from other competent evidence that
the parties to the contract, when executed, mutually un-
derstood the ambiguous provisions to mean that insured,
if totally disabled for more than 90 days, would be en-
titled to $150 a month during such disability, and that
defendant procured the risk and received the premium
on those terms. There is nothing to show that the annual
premium of $55.20 which plaintiff paid was not adequate
compensation for the insurance risk of $150 a month dur-
ing total disability. In these views of the law and the
testimony, there does not seem to be a reversible error in
the order overruling the motion to direct a verdict in
favor of defendant or a sufficient reason to set aside the
judgment for assigned errors in instructions and in rul-
ings on evidence.

The issue raised by the defense of settlement was sub-
mitted to the jury and by them determined in favor of
plaintiff. Agents and officers of insurer met plaintiff in
a bank in David City, where they remained in conference
for two hours. Witnesses testified to facts tending to
prove that an agreement to settle the controversy for $750
was made. After the meeting insurer mailed to plaintiff
a 750-dollar check, dated December 12, 1930, which he
received and cashed. Insurer did not offer any docu-
mentary evidence of a settlement. The check itself did
not mention payment in full or recite the settlement of
the claim. Plaintiff denied that he agreed to a settlement
and testified to the effect that the check was given in
appreciation of services rendered by him to insurer in
assisting its agents in the procuring of business. On this
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feature of the defense, the evidence seems to be sufficient
to support a finding that plaintiff did not agree to the
settlement pleaded; but it does not follow that he was
entitled to recover the full amount of his claim for insur-
ance and at the same time retain the $750. If this item
was not paid to settle the claim for insurance, it was a
payment thereon. Plaintiff testified in substance that the
check was given and received for services and influence
on behalf of insurer in procuring business, but his own
testimony shows that he had not been employed as an
agent. He admitted he did not have a contract of employ-
ment. The evidence is insufficient to support a valid
claim for compensation in addition to disability insurance.
The law seems to require the premium or consideration
for insurance to be designated in the policy. The com-
mission of an agent for procuring a risk is customarily
paid from the premium shown on the face of the con-
tract. A statute provides:

“It shall be unlawful for any insurance company, asso-
ciation or society, or for any officer, manager, agent or
other representative thereof, to include in the sum charged
or designated in any policy as the consideration for in-
surance, any fee, compensation, charge or perquisite what-
soever not specified in the policy. When collected the
same shall be reported as such.” Comp. St. 1929, seec.
44-339.

Insurance corporations, stockholders and policyholders
are entitled to lawful disbursements of insurance funds
arising from premiums and other legitimate sources of
corporate income. Insurance corporations and their offi-
cers are not at liberty to apply insurance funds to un-
authorized compensation of agents or others for services.
Otherwise, funds created to pay insurance risks, legitimate
expenses and corporate profits could be squandered on
void claims for compensation. Premiums and other in-
surance funds are collected and held for proper purposes
of the insurance business.

Plaintiff seems to have made a case for disability in-
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surance, but he did not prove facts showing a lawful
right to retain the $750 paid by the insurer, except as
a payment on his claim. Defendant is entitled to a
credit of $750 with interest at the rate of 7 per cent.
per annum from the time the payment was made, De-
cember 15, 1930, until the date of the judgment, March
22, 1932, or for $816.80 in all. The judgment for $2,-
411.65 will be affirmed to the extent of $1,594.85, if a
remittitur of $816.80 is filed herein within 20 days.
Otherwise, it will be reversed and the cause remanded
for further proceedings.
AFFIRMED ON CONDITION.

WILLIAM MORCUMB V. STATE OF NEBRASKA.
FiLEp JUNE 9, 1933. No. 28618.

Criminal Law: CONFESSIONS. Only confessions are admissible in
evidence which were freely and voluntarily made and which
~ were not induced by promise of benefit or fear of threat.

ERROR to the district court for Red Willow county:
CHARLES E. ELDRED, JUDGE. A ffirmed.

 Scott & Scott, for plaintiff in error.

Paul F. Good, Attorney General, and William H. Wright,
contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ. :

DEAN, J.

Plaintiff in error was convicted of unlawfully making
an assault upon a six-year-old girl with intent to com-
mit rape. The sole assignments argued before the court
and discussed in the briefs are (1) that the evidence
is not sufficient to sustain the verdict, and (2) that a
confession introduced in evidence was involuntary and
not competent against defendant.
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The sordid story in this record need not and should
not be written into this opinion. It is sufficient to say
that, after a careful examination, it is determined suffi-
cient to support the verdict. True, the defendant denied
the overt act; but, upon the day when the crime was
alleged to have been committed, he told the officers who
arrested him that he had done the thing charged, where-
upon he was arraigned before the county judge of Red
Willow county and pleaded guilty. Immediately there-
after he signed a confession which was sworn to before
the county judge.

Objection was made to the competency of the confes-
sion for that it was involuntary. Such a confession is
incompetent. Jones v. State, 97 Neb. 151. Only con-
fessions are admissible in evidence which were freely
and voluntarily made and which were not induced by
promise of benefit or fear of threat. Ringer v. State,
114 Neb. 404; State v. Force, 69 Neb. 162.

But the inference most favorable to the defendant that
can be drawn from the evidence is not sufficient to estab-
lish that this confession was other than voluntary. It
seems to have been prompted by remorse and a gnawing
consciousness of guilt rather than induced by the promise
of any benefit or the fear of any threat.

The evidence, while in conflict, is sufficient to support
the verdict, and no prejudicial error appearing in the
record, that verdict, determining as it does the credibility
of the witness, will not be disturbed by this court.

AFFIRMED.

STATE OF NEBRASKA, APPELLANT, V. COMMERCIAL CASU-
ALTY INSURANCE COMPANY, APPELLEE.

FiLEp JunNE 9, 1933. No. 28520.

1. Evidence: TENSILE STRENGTH. Where tensile strength of ma-
terials is an issue, evidence may be received as to tests of
tensile strength of materials that are, in all respects, similar
to those whose tensile strength is in controversy.
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Contracts: CONSTRUCTION OF PipE LINE: APPROVAL oF EN-
GINEERS. Where a contract for the construction of a steam
pipe line makes the engineers of the owner supervising agents,
with power to reject any material or work that does not
comply with the requirements of the contract, and which con-
tract authorizes the engineers to approve the work and issue
final certificate, such certificate of approval by the engineers
constitutes prima facie evidence that the work has been per-
formed according to contract requirements.

Parol Evidence: WRITTEN CONTRACTS. Parol evidence is ad-

missible to show the meaning of technical terms in a written
contract.

: A written instrument is open to explanation
by parol evidence when its terms are susceptible of two con-
structions, or where the language employed is vague or am-
biguous. Such evidence may be received, not to contradict the
terms of the contract, but to ascertain and give effect to the
intent of the parties.
Contracts: CONSTRUCTION: QUESTION OF FACT. Where there
are contradictions and ambiguities in a written instrument,
and where evidence relating to the contradictory provision and
ambiguity is in conflict, the interpretation to be given the
contract in these respects is a question of fact for the jury
to determine.
: Where a technical term is used
in a contract, and expert witnesses differ as to its meaning,
and where the evidence relating thereto is in conflict, the mean-
ing of such term becomes a question of fact for the jury to
determine.

SPECIAL PROVISIONS. As a rule, where there
are general and special provisions in a construction contract,
relating to the same thing, the special will control over the
general provisions.

CONSTRUCTION CONTRACT: LIABILITY OF CONTRACTOR.
Where plans and specifications for an improvement are pre-
pared by the owner’s engineers, who are to inspect and super-
vise the construction and see that materials are furnished and
work performed in accordance with the specifications, ordina-
rily the contractor is not liable for the sufficiency of the
specifications, but only for the skill with which he performs
the work and the soundness of the material used by him.

Ordinarily, when a contract pre-
scrlbes the materlals chosen by the owner, or his engineer,
and the contractor has no choice in respect to them, the con-
tract cannot be construed to impose on the contractor an un-
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dertaking that the materials chosen will meet the demands
to be made upon them.

10. Appeal. The verdict of a jury, based on conflicting evidence,
in a law action will not be disturbed by the appellate court
unless clearly wrong.

APPEAL from the district court for Lancaster county:
LINCOLN FROST, JUDGE. Affirmed.

Paul F. Good, Attorney General, and Williaom H. Wright,
for appellant.

C. L. Clark and J. B. Chambers, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
PAINE, JJ.

Goop, J.

This is an action against the surety on a guaranty bond,
to recover damages caused by the principal’s alleged
breach of a construction contract. Defendant had judg-
ment, and plaintiff has appealed.

Plaintiff let to W. H. Pearce & Company a contract to
construct a high pressure steam pipe line, extending from
the state’s heating and power plant, located on the Uni-
versity campus in Lincoln, to the state capitol, for the
purpose of furnishing heat to the capitol building. The
state employed two firms of engineers, one located in Lin-
coln and the other in Kansas City, the latter known as
consulting engineers, and entered into contracts with
these engineering companies to prepare plans, specifica-
tions and details for the construction and installation of
the pipe line and for the superintending of such construe-
tion by said engineers. These engineering companies pre-
pared plans, specifications and details for the pipe line.
Public notice was given to prospective bidders and pro-
posals received from such bidders for the construction of
the pipe line. The contract was awarded to Pearce &
Company, hereinafter referred to as the contractor. The
contract required the contractor to give a bond for the
faithful performance of the contract, according to plans
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and specifications, under the supervision of the state’s
engineers. The contractor, with defendant as surety, ex-
ecuted such a bond: The contract provided that the
notice to bidders, the proposal of the successful bidder, the
plans, specifications, details and the bond of the surety
company should all constitute a part of the contract.

The contract required installation of a steel pipe line,
part of which should be 10 inches in diameter and the
remainder 8 inches. The 10-inch part of the pipe line
was to be installed in a tunnel extending from the heat-
ing plant a distance of several hundred feet, and from
thence an 8-inch steel pipe in a conduit which would ex-
tend to the capitol building. The contract provided for
expansion joints at the points designated on the blue
prints, and also provided for manholes at each expansion
joint in the conduit. It further provided that the expan-
sion joints should be of Ferrosteel, extra heavy pattern,
and provided for not more than 5-inch expansion at each
joint. It also provided that in the tunnel the 10-inch
pipe should be anchored to the wall of the tunnel, and
that anchors should be placed at each expansion joint
and midway between the expansion joints. There was
also a general provision that the pipe line should be suit-
able for carrying steam at a pressure of 250 pounds to
the square inch and superheat of 150 degrees.

The state charged in its petition that the expansion
joints were not of extra heavy pattern and were not suit-
able and safe for carrying steam at 250 pounds pressure
and 150 degrees superheat; that the anchors were in-
sufficient; that insufficient expansion was provided for;
that the expansion joints should either have been placed
closer together, or a greater expansion provided for, in
each joint, and alleged other shortcomings, which we need
not mention. Defendant answered, alleging that its prin-
cipal, the contractor, had fully and completely performed
its contract, according to the terms and specifications;
that the contract provided for the work to be performed
under direction and supervision of the plaintiff’s engi-
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neers ; that they had approved all the work and materials
furnished; had made monthly estimates which had been
paid, and, on the completion of the work, had made a
final estimate and approved the work as a completed
whole, and that plaintiff had paid therefor.

Plaintiff claims that the court committed prejudicial
error in admitting, over objection, evidence of tests, made
by experts, of certain materials similar to some of those
used in the construction of the pipe line, because the tests
were made of materials that were not manufactured or
fabricated at the same time as those used in the pipe line.
The evidence shows that the tests were made of materials,
manufactured by the same foundry, of like ingredients,
in the same proportion, and under a similar condition to
those that were used in the pipe line. We are cited to
no authority holding that such tests are not competent,
and, since they were of materials of the same character,
in all respects, as those used by the contractor, we fail
to perceive why the evidence was not admissible. Evi-
dence of tests of tensile strength of similar materials to
those in controversy and made under like conditions is
competent as tending to prove the tensile strength of
materials actually used by the contractor.

Plaintiff complains because, over objection, the court
received evidence to the effect that the state’s engineers
were daily on the job during the construction of the pipe
line, inspecting and superintending the work done and
materials used, and that such engineers approved the ma-
terial and work. The contract provided for such inspec-
tion and supervision and empowered the state’s engineers
to reject any and all material and any work that did not
meet the contract requirements. There is no charge that
the engineers acted in bad faith, or were negligent in the
performance of their duties. They were standing in the
place of and acting for the state, and their approval of
the work and material tends to sustain the allegations
of defendant’s answer that the work was performed in
all respects according to the terms and conditions of the
contract.
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Where a contract for the construction of a steam pipe
line makes the engineers of the owner supervising agents,
with power to reject any material or work that does not
comply with the terms of the contract, and authorizes the
engineers to approve and issue final certificate, such cer-
tificate of approval by the engineers constitutes at least
prima facie evidence that the work has been performed
according to the contract. Freygang v. Vera Cruz & P.
R. Co., 154 Fed. 640; Jefferson Hotel Co. v. Brumbaugh,
168 Fed. 867; Brownwell Improvement Co. v. Critchfield,
197 I1l. 61.

Plaintiff argues that the court erred in admitting cer-
tain evidence of what it terms preliminary negotiations
between the state and the contractor, prior to the exe-
cution of the contract. There are certain provisions of
the contract that are inconsistent with each other, and
technical terms are used, concerning whose meaning en-
gineering experts differ. With respect to the contradic-
tory terms of the contract, in one or two instances, the
conversations of the parties immediately prior to enter-
ing into the contract tend to show which of the incon-
sistent provisions was intended to be followed, and where
there was ambiguity in the contract, evidence was ad-
missible to show what the parties intended.

Parol evidence is admissible to show the meaning of
technical terms in a written contract. 13 C. J. 532. A
written instrument is open to explanation by parol evi-
dence when its terms are susceptible of two construc-
tions, or where the language employed is vague or am-
biguous. 22 C. J. 1174, 1175. Such evidence is admitted,
not for the purpose of contradicting the terms of the con-
tract, but for ascertaining and giving effect to the true
intent of the parties.

In Myers v. Persson, 94 Neb. 467, it was held: “Am-
biguity in a written instrument may be explained by oral
testimony showing the mutual understanding of the par-
ties.” See, also, In re Estate of Enyart, 100 Neb. 337.

Plaintiff complains of the giving of a number of in-
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structions. The principal complaint in this respect re-
lates to submitting to the jury the interpretation and
meaning of the contract in certain respects. It is con-
tended that the construction and meaning of the contract
was exclusively for the court and should not have been
submitted to the jury. It may be conceded that it is a
general rule that the construction or interpretation of a
written instrument belongs to the court and is, ordinarily,
not for the jury to determine, but there are exceptions.
Where there are contradictions in the written instrument
itself, where there are ambiguities, and where the evidence
relating to these ambiguities and to the contradictory
provisions is in conflict, the interpretation to be given
the contract in this respect becomes a question of fact
and one that is properly submitted to the jury.

Where a technical term is used in a contract, and ex-
pert witnesses differ as to its meaning and what it im-
plies, and the evidence relating thereto is in conflict, then
the matter becomes a question of fact for the jury.
Under the state of facts disclosed by the record, the in-
structions of which plaintiff complains were properly
given.

Much stress is laid upon a provision of the contract
that the pipe line should be suitable for carrying steam
at 250 pounds pressure to the square inch and superheat
of 150 degrees. It is contended that this is a warranty
that the pipe line, when completed, will be suitable for
such purpose. It is a rule that, where there are general
and special provisions in a contract, relating to the same
thing, the special will control over the general provisions,
and, if the contract is fulfilled according to the special
provisions, the contractor has fully complied with the
terms of his contract. Whether the pipe line, as designed
by plaintiff’s engineers, and the specific material required
and manner of construction were sufficient were questions
on which the contractor was not required to pass judg-
ment. Its duty was to perform and fulfil the contract
according to the specific terms and directions therein.
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It is contended that the expansion joints should have
been of cast steel and that Ferrosteel was not suitable and
did not possess the tensile strength to safely carry steam
at the stipulated pressure and temperature. The contract,
in express terms, provided that the expansion joints
should be of Ferrosteel. The evidence of defendant tends
to show that they were made of Ferrosteel, and that they
were sufficiently heavy and possessed the tensile strength
to carry the steam at the designated pressure and tem-
perature. In any event, the contract prepared by plain-
tiff’s engineers designated Ferrosteel as the material for
the expansion joints. The contractor was required to
furnish that material and not something better.

Where plans and specifications for an improvement are
prepared by engineers of the owner, who are to inspect
and supervise the construction and see to it that mate-
rials are furnished and work performed in accordance with
the specifications, ordinarily the contractor is not liable
for the sufficiency of the specifications, but only for the
skill with which he performs the work and the soundness
of the materials used by him. 6 R. C. L. 868, sec. 254;
9 C. J. 745, 746; Bush v. Jones, 144 Fed. 942; Bentley v.
State, T3 Wis. 416.

In the case of Friederick v. County of Redwood, 153
Minn. 450, it was said: “Where a contractor makes an
absolute and unqualified contract to construct a building
or perform a given undertaking, it is the general, and
perhaps universal, rule that he assumes the risks attend-
ing the performance of the contract, and must repair and
make good any injury or defect which occurs or develops
before the completed work has been delivered to the other
party. But where he makes a contract to perform a given
undertaking in accordance with prescribed plans and spec-
ifications, this rule does not apply. Under such a con-
tract he is not permitted to vary from the prescribed
plans and specifications even if he deems them improper
and insufficient; and therefore cannot be held to guarantee
that work performed as required by them will be free
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from defects, or withstand the action of the elements, or
accomplish the purpose intended. Where the contract
specifies what he is to do and the manner and method
of doing it, and he does the work specified in the manner
specified, his engagement is fulfilled, and he remains li-
able only for defects resulting from improper workman-
ship or other fault on his part.”

In Reinhart Construction Co. v. Baltimore, 157 Md. 420,
it was said: “Generally, when a contract prescribed ma-
terials chosen entirely by the owner or engineer, and the
contractor has no choice in respect to them, the contract
cannot be construed to impose on the contractor an un-
dertaking that the materials chosen will meet the demands
to be made upon them. United States v. Spearin, 248
U. S. 132, 136; Bentley v. State, 73 Wis. 416; Southgate
v. Sanford & Brooks Co., 147 Va. 554. Even a general
guaranty of good condition during a period subsequent
to completion has been construed not to include liability
for mistake or miscalculation in an architect’s plans.
* % * Tt ijs not an intention that would be expected, or
be reasonably inferred from a general guaranty of work
to be done.” See, also, Oklahoma City v. Derr, 109 Okla.
192; Louisiana Ship Bldg. Co. v. Bing Dampskibsaktiesel-
skab, 158 La. 548.

In Tide Water Bldg. Co. v. Haommond, 129 N. Y. Supp.
355, it was held that a building contractor, guaranteeing
a roof to be water-tight, was not bound to do more than
the specifications required to make it so. To the same
effect are Harlow & Co. v. Borough of Homestead, 194
Pa. St. 57; Adams v. Tri-City Amusement Co., 124 Va.
473 ; Morse, Williams & Co. v. Puffer, 182 Mass. 423; F'il-
bert v. City of Philadelphia, 181 Pa. St. 530; MacKnight
Flintic Stone Co. v. The Mayor, 160 N. Y. 72,

Plaintiff contends that the expansion joints should have
provided for a greater expansion, or that there should
have been more joints. The specifications in the contract
indicate just how many and where the expansion joints
should be placed, and provide for an expansion of not



52 NEBRASKA REPORTS [VoL. 125

State v. Commercial Casualty Ins. Co.

to exceed five inches for each joint. In this respect, the
contractor complied with the terms of the contract. If
the expansion for each joint was insufficient, or if there
should have been more expansion joints placed in the line,
this was not the fault of the contractor. It was the de-
fect in the plans and specifications, provided by plaintiff’s
engineers. However, the evidence on behalf of defendant
tends to show that the expansion provided for was suffi-
cient to meet the requirements of the desired operating
conditions.

Plaintiff also contends that the anchors were not extra
heavy and did not comply with the specifications. The
contract provided that the anchors should be of Crescent
type, extra heavy pattern. The evidence tends to show
that the Crescent type anchor is manufactured by only
one company, and that it has three different patterns for
such work, known as light, standard and extra heavy pat-
tern, and that the anchors used were Crescent type and
extra heavy pattern, and strictly complied with the terms
of the contract.

It is contended that the pipe line was not suitable for
operation, because tie rods, or limiting bolts, were not in-
stalled over the expansion joints. It is a sufficient answer
in this respect to say that the specifications and details
did not call for such rods or bolts, and the contractor was
not required to install other devices than those provided
for in the contract.

The contractor completed the pipe line about the 1st
of February, 1930. The north end of this pipe line was
to reach to, or possibly into, the plaintifi’s power and
heating plant. At the time of the completion of the pipe
line only the footings for the wall of the plant building
had been laid. The north expansion joint in the pipe
line was within about 20 feet of where the south wall of
the plant building would be. One joint of pipe, 20 or
22 feet long, with a sleeve bolted to one end, was required
to complete the full length of the pipe line. The end with
the sleeve was inserted in the expansion joint, and the
other was held by a chain loop, passing under the joint
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of pipe, and both ends of the chain fastened to an I
beam in the top of the tunnel. About six months after
the completion of the pipe line, the plant wall had been
constructed, the steam headers and steam pipes in the
building installed, and a connection made between the
steam pipe in the building and the pipe line by welding
the two together. This was done by another contractor,
who installed the part of the heating plant within the
building. After this connection was made, an anchor was
bolted to the wall of the tunnel a few feet from the power
house wall, to which anchor a wire cable was fastened,
extending through a thimble in the wall, around another
steam pipe, back through the thimble, and fastened to the
anchor by means of a turn buckle and hook. About Sep-
tember 6, 1930, when steam was first turned into the pipe
line, with 250 pounds pressure, the hook on the turn
buckle broke, permitting the cable to slack and the steam
pipe to be pushed out of the expansion joint. Plaintiff
insists that it was the duty of the contractor to provide
for this anchor, and that the anchor so provided was
defective and insufficient.

The plans and specifications did not require the con-
tractor to install an anchor between the last expansion
joint and the power house wall. The evidence as to who
did install the anchor, whether it was done by the con-
tractor for the pipe line or by the contractor for installing
the heating plant within the building, is in conflict. The
question of any liability for the faulty or defective cable
anchor is, in the final analysis, a question of fact, like
most of the other questions presented by the record, and
concerning which the evidence is in conflict. = The issues
of fact were, in our opinion, fairly submitted to the jury.
It is a well-recognized rule that the verdict of a jury,
based on conflicting evidence, will not be disturbed unless
clearly wrong.

Our attention has not been called to any place in the
record disclosing error prejudicial to the plaintiff. Judg-
ment

AFFIRMED.
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AMANDA EMERY, APPELLANT, V. MIDWEST AMUSEMENT &
REALTY COMPANY, APPELLEE.

FiLep JunNE 9, 1933. No. 28530.

1. Public Places of Amusement: DUTY OF PROPRIETORS. “One who
operates a place of public amusement or entertainment is held
to a stricter accountability for injuries to patrons than owners
of private premises generally; he is not the insurer of the
safety of patrons, but owes to them only what, under the
particular circumstances, amounts to ordinary and reasonable
care.”” Welsh v. Jefferson County Agricultural Society, 121
Neb. 166.

- “The proprietor of a place of public amuse-

ment is required to use ordinary or reasonable care to put

and keep the premises, appliances, and amusement devices in

a reasonably safe condition for persons attending; and if he

fails to perform his duty in this regard, a patron who is

injured in consequence thereof is entitled to recover for the

injury sustained.” 62 C. J. 863.

: In determining whether premises, devoted to

the giving of plays, moving pictures and other like form of
entertainment, during which the auditoriums thereof must be
substantially dark, are reasonably safe, regard must be had
to the fact that the public come and go at any time, and that
the proprietor should anticipate that they may arrive or de-
part when the lights are down or ‘“off.”” To meet this sit-
uation the care required of him should be commensurate with
the danger.
NEGLIGENCE: QUESTION FOR JURY. The evidence in
the instant case discloses a transaction about which, in view
of the rule announced, reasonable men might entertain an
honest difference of opinion. We are therefore unable to say
as a matter of law that the maintenance in this theater at
the time of the accident of an unlighted step-off was not
negligence, but are constrained to the view that the question
should have been submitted to the jury.

APPEAL from the district court for Scotts Bluff county:
EDWARD F. CARTER, JUDGE. Reversed.

Mothersead & York, for appellant. -
Wright & Wright, contra.

Heard before Goss, C. J.,, Rosg, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.
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EBERLY, J.

Action for personal injuries occasioned by a fall in the
balcony of a theater occupied by defendant, and in which
at the time such alleged injuries were received a public
motion picture entertainment was being presented by it.

In substance it is charged that because of, and due to,
carelessness and negligence of defendant in failing to
have lights in this balcony, thereby causing intense dark-
ness therein, the plaintiff, while proceeding to her in-
tended seat therein with due care, stepped onto an un-
lighted stairway without knowing the same was in close
proximity to her, and thereby fell, receiving as a result
the injuries complained of.

The answer admits the corporate capacity of defendant,
the ownership and operation of the theater by it, and the
physical surroundings which constituted the locus in quo;
denies the occurrence of the accident and the infliction of
the injuries complained of and the negligence alleged; and
affirmatively. alleges that at the times mentioned in plain-
tiff’s petition the theater was adequately lighted, the seat
and aisle lights were burning, and any injuries to plain-
tiff, if any there were, at the time and place alleged by
her, were caused wholly by the carelessness and negligence
of plaintiff herself.

Plaintiff filed a general denial as her reply to the de-
fendant’s answer.

Trial to a jury resulted in a verdict directed by the
court for defendant. Plaintiff appeals.

Under the record the sole question presented for review
is the sufficiency of the evidence to entitle plaintiff to have
her cause submitted to the trial jury for determination.
The question thus stated is further narrowed by the fact
that under the evidence introduced, for the purpose of
this determination, the occurrence of an accident at the
time and place alleged by plaintiff, causing substantial in-
juries to plaintiff as alleged, must be deemed adequately
established. Therefore, it remains for this court to de-
termine whether the proof discloses that this accident
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was due to actionable negligence on the part of defend-
ant, and, if so, whether the facts so proved-are such that
reasonable minds could come to no other conclusion than
that plaintiff was guilty of more than slight negligence
in comparison with the negligence of the defendant.

It appears that this balecony was equipped with rows
of seats arranged in tiers rising from front to rear.
Access to these was by a series of steps descending from
the rear to the front of the balcony. The plan of the
theater included adequate lighting by use of artificial
lights. A part of this system was composed of aisle
lights, or small hooded lamps, placed in the aisles at the
end of the seats, which, when lighted, illuminated the
steps, and the light so confined and concentrated down-
ward was evidently intended to, and did when “on,” as-
sure the safety of the footing of the patrons in passing
to and from their seats in the balcony. It seems that
entrance to this balcony from the lower story was by a
stairs, from the head of which it was necessary to pro-
ceed either to the right or left along the rear of a row
of seats (or a guard-rail) to steps descending from the
rear to the front of this gallery. On the day in question
plaintiff, accompanied by her daughter, passed through
the front entrance to the theater. There admission tickets
for which compensation had been paid were delivered and
taken up by the representative of the defendant thus en-
gaged in the performance of these duties. Evidently with
his knowledge they turned and entered the passageway
to the stairs leading to the balcony. This was a place in
common use by those attending the entertainments. Noth-
ing was said to them, nor was any warning given them
by the servants of the defendant, of the conditions then
prevailing on the balcony. On passing through the doors
at the head of the stairs, they found themselves enshroud-
ed in darkness. However, the performance was then going
on and pi(;tures were being thrown on the screen. It
would seem doubtful whether this situation would, under
the conditions that may be said to almost universally ob-
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tain in entertainments of this kind, be such as to chal-
lenge the attention of plaintiff to possible concealed
dangers to which she might be exposed. Patrons of
“movies,” it may be said, usually sit in comparative dark-
ness while the pictures are thrown on the screen. This
condition is not only common, but apparently adds to the
quality of the entertainment. Besides, in the instant
case, it is disclosed affirmatively in the evidence that the
plaintiff and her daughter then knew of the hooded lights
and the purpose these lights served; knew that the light
therefrom, due to their construction, was concentrated and
cast upon the floor for the purpose of illuminating the
steps which they would have to pass down to arrive at
their intended seats. With such lights ‘“on,” as they were
obviously intended to be at the time of this accident, the
complete safety of plaintiff’s footing was assured. In-
deed, the only place of possible existing danger in the
*darkness then prevailing, so far as can be gathered from
the evidence, was a “step-off” in the route passed over
by plaintiff, created by the presence of the descending
steps. Plaintiff, followed by her daughter, in the dark-
ness, turned to the left after passing through the door
at the head of the stairs, and in the proper and intended
passageway “felt her way along” the back of the seats
or guard-rail, expecting, when she arrived where the
stairs went down, the aisle lights would be “on” and she
could see the well-illuminated steps. There was no usher
to direct her, and when she arrived at the stairway the
aisle lights, on the presence of which she was relying,
were not “on.” We are also satisfied that the circum-
stances disclosed in the evidence fully establish that there
was a ‘“‘step down” where plaintiff stepped into the un-
lighted aisle, and thus caused her fall and resulted in her
injuries.

As to the subject of this action this court has adopted
the view: “One who operates a place of public amuse-
ment or entertainment is held to a stricter accountability
for injuries to patrons than owners of private premises
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generally ; he is not the insurer of the safety of patrons,
but owes to them only what, under the particular circum-
stances, amounts to ordinary and reasonable care.” Welsh
v. Jefferson County Agricultural Society, 121 Neb. 166.

So, too, the approved rule appears to be: “Ordinary
or reasonable care on the part of a proprietor of a theater
or moving picture theater to keep the premises in a
reasonably safe condition requires the exercise of reason-
able care in lighting aisles, stairways, ete.; and this is
such lighting as an ordinarily prudent person would have
furnished under the same or similar circumstances, that
is to say, taking into consideration the purpose for which
the theater was used and having due regard for the safety
of patrons. * * * It has been held that it cannot be said
as a matter of law that the maintenance in a moving
picture show, sufficiently darkened for the purposes of
the exhibition, of a platform on which seats are arranged
several -inches above the aisle without lighting the placeo
at which a step-off occurs is or is not negligence, but
the question is one for the determination of the jury.
And in an action for injuries sustained by reason of
alleged negligence of a moving picture proprietor in fail-
ing sufficiently to light a stairway, it has been held a
question for the jury to determine whether the lighting
was sufficient to make the premises as reasonably safe
as was consistent with the practical operation of the
theater.” 62 C. J. 869, 870. ’

It has been said: “In determining whether the prem-
ises are reasonably safe, regard must be had to the fact
that the public come and go at any time, and that the
proprietor should anticipate that they may arrive or de-
part when the lights are down, and to meet this situation
the care required of him should be commensurate with
the danger. The matter being one about which reasonable
men might entertain an honest difference of opinion, we
are unable to say as a matter of law that maintenance in
the theater of an unlighted step-off of four or five inches
was not negligence, but are constrained to the view that
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the question should have been submitted to the jury.”
Magruder v. Columbia Amusement Co., 218 Ky. 761.

Also, “Places in which plays, moving pictures and cer-
tain other forms of entertainment are given must be made
substantially dark during the exhibition. But it is a
matter of common knowledge that it is the practice of
the proprietors of theaters and moving picture establish-
ments to protect patrons against this necessary darkness
by equipping ushers with flash lights and requiring the
ushers to assist the patrons when they enter such a place
of entertainment when it is dark. The law required this
defendant to do nothing unreasonable. Reasonable pro-
tection to plaintiff under all the circumstances is the
measure of its responsibility. Whether it performed its
duty was a jury question.” Rutherford v. Academy of
Muste, 87 Pa. Super. Ct. 355.

In Branch v. Klatt, 165 Mich, 666, in a case involving
many features identical with the instant controversy, the
plaintiff fell and was injured in a theater building, while
passing down a flight of improperly lighted steps and
through a dark passageway. On the ground of contribu-
tory negligence the circuit court directed a verdict against
her. This judgment the supreme court of that state re-
versed on the principle that “A person may presume that
the owner of a theater has discharged his duty of having
the premises and exits in a reasonably safe condition as
to lights and construction, so that patrons may safely pass
through a darkened passageway or exit in leaving the
theater.”

The proper rule appears to be: ‘“The proprietor of a
place of public amusement is required to use ordinary
or reasonable care to put and keep the premises, appli-
ances, and amusement devices in a reasonably safe con-
dition for persons attending; and if he fails to perform
his duty in this regard, a patron who is injured in con-
sequence thereof is entitled to recover for the injury sus-
tained. The foregoing doctrine has been applied in re-
spect of * * * aisles.” 62 C. J. 863.
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See, also, Bennetts v. Silver Bow Amusement Co., 65
Mont. 340; Poppleston v. Pantages Minneapolis Theater
Co., 175 Minn. 153 ; Barrett v. Van Duzee, 139 Minn. 351;
Central Amusement Co. v. Van Nostran, 85 Ind. App. 476;
Levy v. Israelite House of David, 216 Mich. 373; Gibbons
v. Balaban & Katz Corporation, 242 I1l. App. 524 ; Dondero
v. Tenant Motion Picture Co., 94 N. J. Law, 483.

In this jurisdiction we are committed to the view that
the question of contributory negligence should always be
submitted to the jury, where there is evidence touching
the same, under proper instructions, unless the evidence
of contributory negligence is undisputed, or of such a na-
ture that reasonable men could not draw diverse conclu-
sions from the same. Tempel v. Proffitt, 122 Neb. 249;
Wiegand v. Lincoln Traction Co., 121 Neb. 130; McLean
v. Omaha & Council Bluffs Railway & Bridge Co., 72 Neb.
450; Sodomka v. Cudahy Packing Co., 101 Neb. 446;
Kroger v. Gordon Fireproof Warehouse & Van Co., 107
Neb. 439; Casey v. Ford Motor Co., 108 Neb. 352; Allen
v. Omaha & S. 1. R. Co., 115 Neb. 221.

In the light of the authorities above referred to, we
are constrained to the view that the evidence in the
record in the instant case is sufficient, if believed, to sus-
tain the conclusion that the defendant was guilty of
actionable negligence in failing to provide proper light-
ing, which was the proximate cause of plaintiff’s injuries;
and that the question of contributory negligence was a
question of fact for the jury under proper instructions,
and not one of law' to be determined by the court.

It follows that the district court erred in directing a
verdict for the defendant.

The judgment of the trial court is therefore reversed
and the cause remanded for proceedings in harmony with
this opinion.

REVERSED.
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RETAIL MERCHANTS SERVICE, APPELLANT, V. JOHN BAUER
& COMPANY ET AL., APPELLEES.

FiLep JunE 9, 1933. No. 28354.

1. Estoppel. Defendant pleading facts sufficient to constitute
estoppel will be given benefit of defense, although not formal-
ly pleaded.

2. Corporations: EsToPPEL. One who contracts with a corpora-

tion, as such, so that his contract is an admission of corporate

existence is estopped to deny incorporation as a defense to an
action on the contract.

: One who contracts with a corporation, not
as such, but later recognizes and deals with it as such, is
estopped to deny corporate existence.

An estoppel cannot be based upon ambigu-

ous facts, equivocal and capable of two constructions, which

are just as consistent with the existence of a partnership or
the trade-name of an individual as with a corporation.

: Section 24-221, Comp. St. 1929, providing
that any person sued on a contract made with a corporation
shall not be permitted to set up the want of legal organiza-
tion in defense to such action, is not applicable or controlling,
since there is no evidence of a contract with a corporation.

APPEAL from the district court for Cass county:
JAMES T. BEGLEY, JUDGE. Affirmed.

Montgomery, Hall & Young, Laurens Williams and J.
M. Emmert, for appellant.

A. L. Tidd, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY,
and PAINE, JJ., and MEYER, District Judge.

Day, J.

This is an action to recover damages for breach of con-
tract. It is now before the court on a motion for rehear-
ing.

The plaintiff alleged in his petition that it was a cor-
poration; the answer denied corporate existence, and no
reply was filed. There was no evidence in the record to
support the allegation, and, both parties moving for a
directed verdict, the trial judge dismissed the action.
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The former opinion, which appears at 124 Neb. 360, af-
firmed the judgment of the trial court.

In the opinion, it is suggested that the plaintiff could
not avail itself of the fact that defendant had contracted
with it, to meet the issue of its corporate existence, un-
less an estoppel is pleaded. This is attacked in the mo-
tion for rehearing due to the fact that appellant places
a very restricted construction on the language used. In
City Nat. Bank of Hastings v. Thomas, 46 Neb. 861, we
find: “A party entitled to an estoppel need not in all
cases formally plead the estoppel. If the facts consti-
tuting the estoppel are in any way sufficiently pleaded,
he is entitled to the benefit of the law arising therefrom.”
This rule has been followed in Seng v. Payne, 87 Neb.
812, and Swmith v. Liberty Life Ins. Co., 118 Neb. 557.
The plaintiff urges that its claim against the defendant
arises out of a written contract between them, and that
defendant is estopped to deny plaintiff’s corporate exist-
ence. The plaintiff pleaded the written contract and de-
fendant’s answer admits the execution of the contract.
This is a sufficient pleading of the estoppel relied upon,
as required by former opinion, if sufficient in law.

But does the fact that defendant entered into a written
contract with plaintiff estop defendant from denying that
plaintiff is a corporation? There is no evidence of cor-
porate existence, and there is no recital in the written
contract or anything in the course of dealing which would
show an admission or recognition of incorporation. The
general rule applicable is given by various authorities.

7 R. C. L. 107, sec. 82, states: ‘“One must contract
or deal with a company as a corporation before he can
be estopped from denying its corporate existence, and it
is held that the legal corporate existence of a company
is not admitted from the mere fact that one dealing with
it has, in a contract with the company, designated it by
a name appropriate to a corporate body, unless it is dis-
tinctly stated in the contract that it is an incorporated
company.”
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14 C. J. 240, says: “It is well settled of course that,
to warrant holding a person estopped from denying the
existence of an alleged corporation because he has con-
tracted or otherwise dealt with it as a corporation, his
contract or dealing must have been such as to show an
admission or recognition of the legal corporate character
of the association. * * * A man cannot be so estopped
by acts which are just as consistent with the existence
of an unincorporated association as of one incorporated,
for ‘estoppels never arise from ambiguous facts; they
must be established by those which are unequivocal, and
not susceptible of two constructions.””

In 8 Fletcher, Cyclopedia Corporations (Perm. ed.) p.
245, sec. 3910, we also find this enlightening and com-
prehensive discussion of the rule: “Contracting or deal-
ing with an association as a corporation raises an estoppel
to deny its corporate existence. Subject to the limitations
and exceptions already noted (none of which are appli-
cable to this case), it is well settled, barring a contrary
rule in one state (Maryland), that a person who con-
tracts or otherwise deals with a body of men as a cor-
poration thereby admits that they are a corporation, and
is estopped to deny their incorporation, in an action
against him based upon or arising out of such contract
or course of dealing. In some of the decisions it is said
that the courts, in this class of cases, really proceed upon
a rule of evidence rather than upon the strict doctrine of
estoppel, as it would appear that they have treated the
contract with a party by a name implying a corporation
really as evidence of the existence of a corporation, more
than as an estoppel to disprove such fact, and that it is
more correct to say that the party contracting with the
corporation will be considered as having admitted its
corporate existence rather than that he cannot deny it.
And a number of courts have held that the making of the
contract with the corporation as such is prima facie evi-
dence of the existence of the corporation, and that no
further proof of that fact is necessary in an action there-
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on until such proof is rebutted, although the contrary has
been held to be true where there is nothing in an instru-
ment executed to a company which describes or refers
to it as a corporation or in any way intimates that it is
one.”

The decisions supporting this rule are so unanimously
in accord that we do not cite the numerous cases, -which
may be obtained by reference to the authorities cited or
to the digest. However, it will be helpful to review a
few of our authorities, especially those cited by appellant.

In accord with the general rule, one who contracts with
a corporation, as such, so that his contract is an admis-
sion of corporate existence is estopped to deny incorpora-
tion as a defense to an action on the contract. American
Gas Construction Co. v. Lisco, 122 Neb. 607, and cases
cited therein.

It has also been held that one who contracts with a cor-
poration, not as such, but later recognizes and deals with
it as such, is estopped to deny corporate existence. Societe
Titanor v. Paxton & Vierling Iron Works, 124 Neb. 570.

An estoppel cannot be based upon ambiguous facts,
equivocal and capable of two constructions, which are
just as consistent with the existence of a partnership or
the trade-name of an individual as with a corporation.
The name of plaintiff, “Retail Merchants Service,” who
was a party to the contract, is such a name. There is
no recital of corporate existence in the contract, which
admits corporate existence. Indeed, the record leaves one
without any information as to the nature of the plaintiff.
A partnership or an individual using a trade-name would
be as sound an inference as a corporation.

Section 24-221, Comp. St. 1929, providing that any per-
son sued on a contract made with a corporation shall
not be permitted to set up the want of legal organization
in defense to such action, is not applicable or controlling
since there is no evidence of a contract with a corpora-
tion.

The appellant places great stress, as an authority, upon
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Armsby Co. v. Raymond Bros.-Clarke Co., 90 Neb. 553.
It is not clear from the opinion whether the contract was
with plaintiff as a corporation. The facts in this connec-
tion are meager, but it is certain that the controlling
question was whether failure to domesticate a foreign
corporation before doing business in Nebraska rendered
it incapable to sue. It was held that the foreign corpo-
ration was presumed to have complied with the law. We
fail to see any applicability of this opinion to the case at
bar.

Another case cited, Union Pacific Lodge v. Bankers
Surety Co., 79 Neb. 801, was an action on a fidelity bond
indemnifying plaintiff from loss by larceny or embezzle-
ment by its officers. It was urged that petition did not
show legal capacity to sue. It is not evident that it was
denied by answer. Defendant had entered into a legal
contract assuming this Hability. It was held to be
estopped to deny plaintiff’s legal capacity. The discussion
is not comprehensive and in no wise conflicts with our
views herein announced.

We adhere to our former judgment.

AFFIRMED.

HARLAN COUNTY, APPELLEE, V. GUY THOMPSON ET AL.,
APPELLANTS.

FiLep JuNE 9, 1933. No. 28546.

1. Trial. The right to reopen a case and introduce further testi-
mony, after both sides have rested, is within the sound dis-
cretion of the trial court, and the court’s refusal to reopen
the case some seventeen days after both sides have rested and
joined in a motion for a directed verdict is not an abuse of
discretion.

2. ApPEAL. “Questions not presented to nor passed upon by the
trial court will not, ordinarily, on appeal to the supreme court,
be considered.” Lancaster County v. Graham, .120 Neb. 785.

3. Taxation. ‘“While in a general sense the word taxes includes
special assessments, and special assessments are made under
the taxing power, yet there is a clear distinction between the
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two; special assessments are a peculiar class of taxes which
are laid upon property benefited according to some equitable
rule, while taxes, as generally understood, mean the burdens
imposed by the government for state, county, city, township
or school district purposes; in other words, the money neces-
sary to defray the expenses of govemment ”  Jttner v. Rob-
inson, 35 Neb. 133.

An action based on section 77-1921, Comp. St. 1929,
cannot be brought to enforce the collection of taxes in the
nature of special assessments.

APPEAL from the district court for Harlan county:
LEwIS H. BLACKLEDGE, JUDGE. Affirmed as modified.

J. G. Thompson, for appellants.
Shelburn & Russell, contra.

Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY and
PAINE, JJ., and MESSMORE, District Judge.

MESSMORE, District Judge.

Appellee herein, plaintiff below, recovered a judgment
in the district court for Harlan county against defendants
below, appellants herein, in the sum of $568.39, from
which judgment appellants appeal.

Plaintiff based its action on section 77-1921, Comp. St.
1929, setting forth the location of the real estate and
building thereon in question, the amount of general and
special taxes due Harlan county and the city of Alma,
that said taxes were duly levied by the proper taxing
bodies and were delinquent, that special assessments
amounted to $244.57 for sewer construction and $462.90
for paving construction, with general taxes of $46, plus
accrued interest, also that a tax lien existed against said
premises in favor of one Mabel O. Shelburn in the sum
of $314.21, a lien prior to the taxes, general and special,
above set out, and that the building on the premises was
destroyed by .defendants and praying for recovery in the
sum of $753.47.

To the petition defendants demurred, setting up a de-
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fect of parties plaintiff, that plaintiff had no capacity to
sue, a misjoinder of causes of action, and that the pe-
tition did not state a cause of action, which demurrer
was submitted and overruled.

Defendants then answered, setting forth the same sub-
ject-matter as contained in the demurrer, and further
denying the allegations of the petition not specifically ad-
mitted ; admitted they had a quitclaim deed for the prem-
ises; denied specifically the amounts alleged in the peti-
tion were duly and legally assessed against said premises;
alleged further that the building located on the premises
in question was old and dilapidated, in a bad state of
preservation and repair and in a dangerous condition,
could not be rented and was not worth tearing down;
that all the materials formerly in the building were then
on the premises and had no intrinsic value.

To the answer plaintiff filed its reply, denying all new
matter set up therein.

On April 11, 1932, under the issues joined, as herein-
before set forth, trial was begun to a jury. When plain-
tiff rested its case, defendants moved for an instructed
verdict, plaintiff joining in with a motion in its favor.
The jury were then discharged and the case continued
for argument at a subsequent date. The evidence of
plaintiff on the trial went almost exclusively to the prop-
osition of the amount of taxes, special and general, levied
against said premises, as set out in its petition.

On April 27, 1932, defendants filed a motion to with-
draw their motion for a directed verdict heretofore made
and to offer proof in support of their answer, which mo-
tion was denied. They then offered to prove that the
building on said premises was of no value and not usable
for any purpose, that its materials were still on the
premises, that standing it was dangerous and was worth
more torn down. A further offer of proof was made
through O. E. Shelburn that he tried to buy the property
of E. J. Schrack, its former owner, and that he offered
him $25 for a quitclaim deed therefor.
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The above offers of proof were objected to as incompe-
tent, irrelevant and immaterial, with the special objections
that the case had been submitted to the court on demurrer
to plaintiff’s evidence, in which plaintiff had joined issue,
that the jury had been discharged and the case submitted
to the court on the evidence taken at the former sitting
of the court, which objections were sustained.

Defendants filed their motion for a new trial, setting
forth the same subject-matter as contained in their de-
murrer, and assigning as error the fact that the court
would not reopen the case to permit them to offer evi-
dence in support of their answer, and the further gen-

“eral statutory grounds for a new trial, and in addition
thereto set out in said motion two new issues not there-
tofore raised by the pleadings nor in the argument, nor
does anything in the record disclose that the lower court
had the opportunity to pass upon the two new issues so
raised. Paragraph 2 of the motion is that “plaintiff did
not through its proper officers authorize the bringing of
said suit”” Paragraph 10 of the motion is “that the
section of the statute under which this action was brought
and on which the court relied in making its findings, to
wit, section 77-1921, Comp. St. 1929, is unconstitutional
and void and that said section deprives litigants of their
constitutional rights.” Defendants rely on all the errors
assigned in the motion for a new trial, paragraphs 1 to
10, inclusive.

There is practically no dispute as to the facts in this
case. It is presumably presented on two divergent
theories. There is no dispute as to what has been done
in so far as the record discloses. The building was torn
down by defendants and they admit it. Plaintiff claims
that the statute fixes the liability as against these de-
fendants. Defendants’ theory, although the record does
not disclose it, except under the offer of proof subsequent
to the time of joining in the motion for a directed verdict,
is that the measure of damages must necessarily be in the
reduction in the value of the property to satisfy any tax
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lien against it, and the further proposition that the action
cannot be maintained by and on behalf of the county
without a prior authorization of the county board.

The statute seems clear of interpretation and is not
ambiguous in any respect, being a clear pronouncement,
as indicated by its language, to wit: “It shall be unlaw-
ful for any person to tear down or remove any building
situated on any real estate while there are any delinquent -
taxes unpaid thereon. Any person offending shall be
guilty of a misdemeanor, and upon conviction thereof
* * ¥ and shall moreover be liable to the county in a civil
action for the amount of all delinquent taxes on such real
estate. The lien of such taxes shall follow and adhere
to such building or the materials thereof wherever situ-
ate.” The statute also imposes the duty on the countyc
treasurer, upon learning that such a building has been
torn down or removed, to issue a distress warrant for the
amount of delinquent taxes on such real estate and to
follow such building material and levy upon the same
as personal property to satisfy such taxes. In this case
the evidence does not disclose that the treasurer did issue
such a distress warrant.

The tax lien of Mabel O. Shelburn was not and is not
a part of plaintiff’s action, as she was not made a party
to said action, and the judgment of the district court
ignored her tax lien as set forth in the petition, which
was proper for the reason heretofore given.

The first assignment of error to reckon with is whether
or not the district court erred in refusing defendants
permission to reopen their case and introduce evidence
some 17 days after the motion for a directed verdict had
been joined in by the parties hereto. In view of the
record and the statute as heretofore set out, we hold that
the trial court did not abuse its discretion in refusing
defendants such right. We recognize that trial courts are
generally agreeable in receiving all the evidence and
points of law that will necessarily assist and aid them in
arriving at proper findings and judgments; but, under
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the circumstances as they appear in this case and in the
offers to prove, we are convinced that the trial court in
this instance did not abuse its discretion.

The issues raised in the motion for a new trial, as in-
dicated by paragraphs 2 and 10 thereof, should have been
presented to the trial court, and the trial court should
have had an opportunity to pass on these matters of
seeming importance to defendants. In analyzing the mo-
tion for a new trial, in paragraph 10 thereof, it is ap-
parently obvious that the pleader arrived at the conclu-
sion that the act is unconstitutional, setting forth no
specific reason. There is nothing to show that the matter
was argued before the lower court on that point.

The authority of the county attorney to maintain the
proceeding, not being questioned in the pleadings, would be
presumed, even if the statute required the approval of the
county board. Missouri P. R. Co. v. Fox, 56 Neb. 746.

“Questions not presented to nor passed upon by the
trial court will not, ordinarily, on appeal to the supreme
court, be considered.” Lancaster County v. Graham, 120
Neb. 785. _

This court held in Ittner v. Robinson, 35 Neb. 133:
“While in a general sense the word taxes includes special
assessments, and special assessments are made under the
taxing power, yet there is a clear distinction between the
two; special assessments are a peculiar class of taxes
which are laid upon property benefited according to some
equitable rule, while taxes, as generally understood, mean
the burdens imposed by the government for state, county,
city, township or school district purposes; in other words,
the money necessary to defray the expenses of govern-
ment.”

Further, quoting from the same opinion, Ittner v. Rob-
inson, supre: “It will be conceded that the power to levy
special assessments is derived from the taxing power of .
the government, but the word ‘taxes’ without more is
not generally understood to include assessments.”

Therefore, under this authority, we hold that the statute
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under which Harlan county predicated its action refers
to general taxes as distinguished from special assessments
for the reasons given in the case above cited.

The judgment of the district court shall stand affirmed
in so far as the judgment for general taxes is concerned,
and modified to the extent that all taxes as against the
property in question in the nature of special assessments
be deducted from said judgment.

’ AFFIRMED AS MODIFIED.

MERGENTHALER LINOTYPE COMPANY, APPELLANT, V. JAMES
J. MCNAMEE ET AL., APPELLEES.

FIiLep June 16, 1933. No. 28528.

1. Scheols and School Districts: TUITION. A school giving in-
struction in the manner of operating a linotype machine, in
spelling and in English comes within the terms of sections
62-1708 and 62-1710, Comp. St. 1929, and is required to
furnish to the makers a copy of a note received for tuition
in such school; otherwise, the note is void.

2. Appeal. The constitutionality of a statute cannot ordinarily
be raised for the first time in the appellate court. It should
be presented by pleadings, or in some other manner, in the
trial court.

APPEAL from the district court for Valley county:
RALPH R. HORTH, JUDGE. Affirmed.

Davis & Vogeltanz, for appellant.
Hardenbrook & Misko, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ.

Goss, C. J.

Plaintiff appeals from a judgment based on an in-
structed verdict for defendants McNamee. The cause of
action was grounded upon a note, negotiable in form,
signed by defendants James J. McNamee and Mike Me-
Namee, son and father, in favor of “The Ord Linotype
School, Irl D. Tolen, Owner,” for $1,163.50, dated No-
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vember 20, 1929, due on demand, duly indorsed by Irl
D. Tolen to plaintiff, who thus became the owner of it.
The Ord Linotype School was a trade-name under which
Tolen operated. There was judgment against Tolen, from
which he did not appeal.

The McNamees pleaded (among other things alleged)
and proved that the note was executed and delivered by
them as makers and was received by the payee for tui-
tion of James J. McNamee as a student in the Ord Lino-
type School; that at no time was a copy of the note de-
livered to either maker; and they alleged that said tuition
note was void. This is the ground upon which the finding
and judgment of the district court appear to be based,
as indicated by the remarks and rulings of the court
shown in the bill of exceptions.

In support of the allegation that the note is void, ap-
pellees rely upon sections 62-1708 and 62-1710, Comp.
St. 1929. The first section declares: “It shall be unlaw-
ful for any proprietor, officer, agent or representative of
any business college, or the business or commercial de-
partment of any school doing business within the state
of Nebraska, or without the state when operating or so-
liciting within the state, to contract for or receive for
tuition or scholarship a negotiable note or negotiable con-
tract, except the said negotiable note or notes or nego-
tiable contract shall have written or printed prominently
and legibly and in bold type across the face thereof and
above the signatures thereto, the words ‘negotiable note
given for tuition,” if a note, or the words ‘negotiable con-
tract note given for tuition and scholarship,” if a contract,
and unless a copy of said instrument shall be delivered
to the makers thereof at the time of signing the same.”
The other section provides: “Any note or contract taken
by any business college, or the business or commercial
department or any other school or by their agents or
representatives, for tuition or scholarships, without first
having complied with all of the provisions of this act (62-
1708, 62-1709) shall be void.”
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The note is on a printed form devised by “The Ord
Linotype School, Irl D. Tolen, Owner,” which name of
such payee is printed in bold Roman capitals. Across the
top are printed, also in Roman capitals, the words “Ne-
gotiable note given for tuition,” as if intended in compli-
ance with the call of section 62-1708. Each defendant
McNamee testified he received no copy of the note. Mr.
Tolen testified he made a practice of giving a copy to the
maker, but did not remember this particular instance and
therefore would not say positively that he gave a copy
to either of the makers.

Assuming the validity of the act, the only question for
consideration is whether the school comes within the

terms of the act. The evidence shows that McNamee and -

other students were taught not only the mechanical op-
eration of linotype machines but received instructions
also in the subjects of spelling and the proper use of
words in the English language. The argument of the
plaintiff is to the effect that this does not bring its as-
signor within the meaning of the legislature in the stat-
utes quoted. Modern business has so many branches that
a legislature could not well catalogue its branches or the
subjects to be taught in order to constitute a business
college. The test is whether the Ord Linotype School is
of the kind as evidenced by its character, conduct and pur-
pose as to make it a business college or school within
the contemplation of the legislature, keeping in mind the
evident intent of the legislature to regulate those which
“contract for or receive for tuition or scholarship a ne-
gotiable note.” It is admitted that the note was received
for tuition. The word ‘“business” was evidently employed
by the legislature in a popular and legal sense, making
it applicable to any college or school giving instruction
designed to fit its students to follow some particular em-
ployment as a means of livelihood or gain. A definition
of the word given by Webster’s New International Die-
tionary is “Any particular occupation or employment
habitually engaged in, esp. for livelihood or gain.” In
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Still College and Infirmary v. Morris, 93 Neb. 328, the
word “business” as used in section 42-203, Comp. St. 1929,
relating to the right of a married woman to carry on
trade or business, was so interpreted, the court saying:
“The word ‘business’ is evidently used in this statute in
a popular and legal sense, making it applicable to any
particular employment, occupation, or profession, followed
as a means of livelihood. Black, Law Dictionary; Web-
ster’s New International Dictionary; Goddard v. Chaffee,
2 Allen (Mass.) 395; * * * Trustees of Columbia College
v. Lynch, 47 How. Pr. (N. Y.) 273; Beickler v. Guenther,
121 Ia. 419.”

Taking into consideration the mischief intended to be
remedied by the legislature, and the nature and purpose
of the school, we are of the opinion from the evidence
that the Ord Linotype School comes under the prohibition
of the statute. It was a business college or school with
its scope limited to one department of business instruc-
tion, by availing themselves of which its students expected
to be fitted to earn a livelihood as linotype operators. A
business college is one which teaches one or more of those
specific branches of human endeavor intended to be used
in an occupation as a means of livelihood. A school giv-
ing instruction in the manner of operating a linotype ma-
chine, in spelling and in English comes within the terms
of sections 62-1708 and 62-1710, Comp. St. 1929, and is
required to furnish to the makers a copy of a note re-
ceived for tuition in such school; otherwise, the note is
void.

Appellant undertakes to raise in this court the question
of the constitutionality of the act relating to notes given
for tuition in business colleges. This is a court of review.
This question was not presented to the district court
either in the pleadings or in the evidence received or
tendered at the trial. The unconstitutionality of a statute
cannot ordinarily be raised for the first time in the ap-
pellate court. It should be presented by pleadings, or in
some other manner, in the trial court. Pill v. State, 43
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Neb. 23; Clearwater Bank v. Kurkonski, 45 Neb. 1; Batty
v. City of Hastings, 69 Neb. 511; Farmers State Bank v.
Nelson, 116 Neb. 541; McBride v. Taylor, 117 Neb. 381.
Under the circumstances, we decline to pass upon the
constitutionality of the act involved.
The judgment of the district court is
AFFIRMED.

IN RE ESTATE OF ELIZABETH BLACK.
JESSIE C., ROBINSON, APPELLEE, v. A, C. WITTERA, ADMIN-
ISTRATOR, APPELLANT.

FiLep JuNeE 16, 1933. No. 28543,

1. Appeal. Upon appeal, the admission of incompetent evidence
at the trial below is immaterial in a case tried to the dis-
trict court without a jury, if the judgment is supported by
sufficient competent evidence.

2. Account Stated. “The rendering of an account between parties
and agreeing upon the amount due as appearing therefrom
will support an action for the balance thereby shown without
an express promise to pay.” Hendrix v. Kirkpatrick, 48 Neb.

670.

3. An account stated implies a promise by the debtor
to pay the agreed amount of debt owing to the creditor.

4. An account stated may have items on one side only
and two items may be sufficient for the purposes of the agree-
ment.

5. An account stated need not be in writing.

6. The creditor in a valid account stated may recover

thereon without pleading and proving the original items of
the indebtedness. '

7. Limitation of Actions: ACCOUNT STATED. The statute of lim-
itations begins to run against a valid account stated when the
parties to it agree upon the amount due from one to the
other, but does not bar an actior thereon by continuing to
run against original items of the indebtedness.

8. Account Stated. In absence of fraud or mistake, the parties
to an account enumerating unpaid debts may mutually exer-
cise the contractual right to agree on the sum due from one
to the other and thus extinguish the original items for the
purposes of an action on the account stated. ’

0, Statute of Frauds. An oral agreement wholly performed by
one of the parties within a year held not void under the
statute of frauds.
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APPEAL from the district court for Buffalo county:
BRUNO O. HOSTETLER, JUDGE. A ffirmed.

Warren Pratt, for appellant.
George A. Munro, contra.

Heard before Goss, C. J., RoSg, DEAN, Goop, EBERLY
and PAINE, JJ.

ROSE, J.

In the county court of Buffalo county, Jessie C. Rob-
inson, creditor, presented a claim March 18, 19381, for
$929.80 in the form of an account stated against the
estate of her deceased mother, Elizabeth Black, debtor;
A. C. Wittera, administrator. The account was stated
February 1, 1927, and the time for the payment of the
entire debt was then extended to February 1, 1930, with-
out interest. The account enumerated three items—Sep-
tember 27, 1926, cash, $385; September 80, 1926, check
for taxes, $244.80; February 1, 1927, cash, $300; total,
$929.80. Objections to the claim and answers to the pe-
tition contained the following defenses: KEach item a gift
and demurrable; no memorandum in writing signed by
debtor; general denial; barred by statute of limitations;
void under statute of frauds. The county court allowed
the claim in full. The administrator appealed to the dis-
trict court where a jury was waived. Upon a trial of the
issues there, judgment was rendered in favor of the
creditor for $929.80 with interest from February 1, 1930,
to the date of the decision, or for $1,075.70. The ad-
ministrator appealed to the supreme court.

Upon appeal, the admission of incompetent evidence be-
low is immaterial in a case tried to the district court
without a jury, if the judgment is supported by sufficient
evidence properly admitted. In reviewing the judgment
herein assailed as erroneous, therefore, rulings on evi-
dence will' be disregarded and admissible evidence alone
considered.

Uncontradicted, competent testimony of two qualified
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witnesses not impeached was sufficient to prove the fol-
lowing summarized facts: February 1, 1927, Madelene
West and Helena Hanson, witnesses, called upon Elizabeth
Black at the home of her daughter, Jessie C. Robinson,
creditor, and claimant, in Santa Monica, California. Then
and there, in presence of the daughter and the callers
named, the mother said she had borrowed money from
her daughter at different times and wanted each of the
callers to copy on something that could be kept for a
record the amounts she had written on a pad of paper.
She gave them the three items already described and
said she had borrowed from her. daughter $385 Septem-
ber 27, 1926, $244.80 for taxes September 30, 1926, and
was then, February 1, 1927, borrowing $300. Each of
the callers wrote these items on a slip of paper not
signed. The time for payment of the entire amount due
was extended for three years without interest, or until
February 1, 1930. Mother and daughter agreed to these
terms. The daughter at the time turned over to her
mother $300 in bills, There is no proof that any or all
the loans were gifts. The evidence outlined proved an
account stated, which has been defined as “an agreement
between persons who have had previous dealings de-
termining the amount due by reason of such transactions.”
It implies a promise by the debtor to pay the debt. Hen-
drixz v. Kirkpatrick, 48 Neb. 670.

An account stated may have items on one side only and
two items may be sufficient for the purposes of the agree-
ment. Kock v. Bonitz, 4 Daly (N. Y.) 117; Cobb v. Arun-
dell, 26 Wis. 553. An account stated need not be in writ-
ing. Watkins v. Ford, 69 Mich. 357. The signing of an
instrument was not necessary. Brown v. Vandyke, 8 N.
J. Eq. 795; Willis v. Jernegan, 2 Atk. (Eng.) 249. The
creditor was mnot required to plead or prove the items
composing the account stated. 1 R. C. L. 219, 220, secs.
19, 21. - By pleading and proving more than was neces-
sary to make a case, the account stated was not destroyed
as a binding obligation showing the amount due the ecred-
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itor. Immaterial allegations could have been treated as
surplusage. Proof of single items in the account stated
was not prejudicial to the estate.

Was the action on the account stated barred by the
statute of limitations? It is argued that the debt in-
curred September 27, 1926, and the debt incurred Sep-
tember 30, 1926, were outlawed when the claim was filed
in the county court March 18, 1931. In support of this
position, reference is made to the statute barring actions
on oral contracts after four years and requiring the writ-
ten acknowledgment of a debt to preserve the remedy at
law thereon beyond that period. Comp. St. 1929, secs.
20-206, 20-216. The position thus taken is untenable for
the following reasons: An account stated, as already ex-
plained, creates a new cause of action in which pleading
and proof of the original items of indebtedness are un-
necessary. McKinster v. Hitchcock, 19 Neb. 100; 1 R. C.
L. 219, 220, secs. 19, 21. “The simple rendering of an
account between the parties and agreeing upon the
amount due are sufficient facts on which to maintain an
‘action.” Claire v. Claire, 10 Neb. 54; Hendriz v. Kirk-
patrick, 48 Neb. 670. The statute barring actions after
four years runs from the date of the account stated, un-
less the time for payment is extended by agreement. 1
R. C. L. 219, sec. 18. In the present instance the date
of the account stated was February 1, 1927, and the debt
was payable by agreement three years thence, or Feb-
ruary 1, 1930. TUnder the statute cited, the cause of
action on the account stated would not be barred before
February 1, 1934. The claim was filed March 18, 1931.
The statute requiring written acknowledgment of a debt
to preserve the right to sue on it, after expiration of the
four-year period for commencing an action thereon, might
have been applicable to the original items, except for the
merger in the new agreement, but did not bar the ac-
count stated. 37 C. J. 771. The statute of limitations
begins to run against a valid account stated when the
parties to it agree upon the amount due from one to the



VoL. 125] JANUARY TERM, 1933 79
Hook v. Kempf

other, but does not bar an action thereon by continuing
to run against original items merged in the total indebted-
ness. In absence of fraud or mistake, the parties mutual-
ly exercised the contractual right to agree on the sum of
the unpaid debts that were due from one to the other.
Thereafter the items composing the account stated had
no independent existence for the purposes of the present
cause of action. This feature of the defense pleaded is
therefore without merit.

It is further argued as a defense that payment was
not to be made within a year, that there was no written
memorandum of the agreement, and that, therefore, the
account stated was void under the statute of frauds.
Comp. St. 1929, sec. 36-202. By the account stated the
debtor got the benefit of full performance by the creditor
within a year. The time of payment was extended three
yvears without interest. Though the debt was due when
the account was stated, the debtor had the creditor’s
money with the privilege of retaining it three years. The
only unperformed obligation was payment by the debtor.
There was full performance by the creditor within a year.
Oral agreements wholly performed on one side within a
year are not void under the statute of frauds. Kendall
. Garneau, 55 Neb. 403 ; Griffin v. Bankers Realty Invest-
ment Co., 105 Neb. 419. There was no meritorious de-
fense to the cause of action pleaded and proved by the
creditor.

AFFIRMED.

EDWARD HOOK, APPELLEE, V. ADOLPH KEMPF, SR., ET AL.,
APPELLANTS.

FiLep JuNE 16, 1933. No. 28560.

1. Appeal. Evidential facts and facts which are properly infer-
able therefrom may be regarded as proved in considering on
appeal assigned error in the overruling of a motion by de-
fendant for a nonsuit.



80 NEBRASKA REPORTS [VoL. 125
Hook v. Kempf

2. Automobiles: NEGLIGENCE. Driving an automobile in the
center of a public bridge 16 feet wide, which is in a safe con-
dition for travel from one side to the other, thus forcing the
driver of an approaching automobile to run his car against
a railing to prevent the two vehicles from colliding, is evi-
dence of negligence.

Evidence that there are two steel wheel treads on

which automobiles may run through the center of a‘ public

bridge 16 feet wide, which is in a safe condition for travel
from one side to the other, does not prove a one-way drive
as a matter of law,

LAaw oF THE RoAD. Where two automobiles going in

opposite directions approach a bridge on a public highway,

it is the duty of each driver to keep on the right of the center,
if the bridge is a safe two-way drive, their rights and duties
being equal, though one reaches the bridge before the other.

NEGLIGENCE: QUESTION FOR THE JURY. Issue of de-

fendant’s negligence in driving an automobile in the center of

a safe, two-way public bridge in front of an approaching

automobile in plain sight, held to present a question for the

jury.
. ArPPEAL from the district court for Dodge county:
FREDERICK L. SPEAR, JUDGE. Affirmed.

Courtright, Sidner, Lee & Gunderson, for appellants.

Cook & Cook, contra.

Heard before Goss, C. J., ROSE, DEAN, GooD, DAY and
PAINE, JJ., and MESSMORE, District Judge.

ROSE, J. o

This is an action to recover $10,000 in damages for
personal injuries. Defendants were charged with causing
the injuries by negligence in driving an automobile in the
center of a public bridge, thus crowding plaintiff, who
was approaching in an automobile from the opposite di-
rection, against a railing in order to prevent the two
vehicles from colliding. The action was defended on the
ground that defendants, without negligence, drove in the
center of a one-way bridge, as they had a right to do,
‘having reached the bridge first, and that the car in which -
plaintiff was riding was negligently driven into the rail-
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ing and that this was the cause of his injuries. After
the evidence had all been adduced on both sides, the dis-
trict court overruled a motion to direct a verdict in favor
of defendants and submitted the issues to the jury. There
was a verdict in favor of plaintiff for $700. From a
judgment therefor defendants appealed.

The question presented by the appeal is raised by as-
signments of error directed to the failure of the trial
court to instruct a verdict in favor of defendants. In
this connection it was argued at length that defendants
were crossing a ravine on a one-way bridge on which
there was no other vehicle at the time; that they were
first to reach the bridge; that two steel treads for wheels
of automobiles in the center of the bridge ran lengthwise
thereon from one end to the other; that defendants had
a right to follow these treads through the center of the
bridge; that their car crossed it without touching the
other car, which ran into a railing, causing the injuries
of which plaintiff complains; that these facts were shown
by uncontradicted evidence and that therefore a nonsuit
should have been entered. Consideration of other evi-
dence is necessary to a proper disposition of the appeal.
The position of defendants is untenable unless the bridge
was a one-way road on which defendants had a right to
travel in the center, having been first to enter upon it.

On a graveled highway running south from Dodge,
plaintiff and defendants approached the bridge from op-
posite ends and reached it at very nearly the same time,
defendants first by perhaps less than a second. The
occupants of each car had seen the other coming on a
straight, unobstructed road for a considerable distance
beyond the bridge which was on a level with the highway.
Plaintiff was going south in a Pontiac sedan at a speed
estimated at 10 to 15 miles an hour, which was slack-
ened somewhat near the bridge. Defendants were trav-
eling north in a Ford sedan going 25 or 35 miles an hour
in the center of the road and the speed was increased
near the bridge. The Ford sedan swerved to the right
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or east when leaving the bridge and missed the Pontiac
car as it struck the north end of the railing on the oppo-
site side. The record contains evidence of these facts
and they are accepted as true for the purposes of the
assignment that the trial court erred in failing to direct
a verdict in favor of defendants. There was also evidence
from which the jury were free to infer the following
facts: The bridge was only 40 feet long and 16 feet and
three inches wide between the railings at the sides. The
entire floor of the bridge was in a safe condition for
travel from one end to the other. It was used for travel
from one side to the other. There was plenty of room
for the two cars to pass with ample space for safety be-
tween. Trucks had safely passed each other on it. By
use, plaintiff was familiar with the bridge. The jury
could reasonably infer from the evidence that the driver
of the Pontiac, upon approaching the bridge, assumed,
without negligence, that the Ford would turn to the right
of the center, permitting him to pass, and that instantly,
in the emergency, he accepted the desperate alternative
of striking the railing in order to avoid a collision with
the other car, perhaps saving the lives of defendants.
Defendants’ use of the entire bridge to the exclusion of
plaintiff was evidence of negligence for the consideration
of the jury. Evidence of treads on a floor 16 feet wide
did not prove the exclusive right of defendants to the
center of the bridge until they crossed it. It was prac-
tically as wide as the graveled roadway leading to it.
The entire floor of the bridge was intended for public use.
Plaintiff had the same right thereon as defendants, though
arriving an instant later. The use of the bridge by one
driver implied due respect for the equal rights of the
other. Defendants did not point out a statute or a rule
of law indicating that a public bridge 16 feet wide is
a one-way drive. It is a matter of common knowledge
that many pavements on country highways where auto-
mobiles pass each other constantly are not over 16 feet
wide. It was fairly inferable from the evidence that



VoL. 125] JANUARY TERM, 1933 83
Kudrna v. Sarpy County

plaintiff would not have been hurt, if defendants had
kept on their own side of the bridge, and that their
negligence in failing to do so was the proximate cause
of his injuries. There was nothing in the record to jus-
tify a finding that plaintiff, as a matter of law, was guilty
of such negligence as precluded him from recovering
damages from defendants. There was no error in the
failure to direct a verdict for defendants. The judgment
is amply supported by the evidence.
AFFIRMED.

CARRIE KUDRNA, ADMINISTRATRIX, APPELLANT, V. SARPY
COUNTY, APPELLEE.

FiLep JunNgE 16, 1933. No. 28290.

1. Automobiles: INJURY oN HIGHWAY: LIABILITY oF COUNTY.
When the traveled portion of a highway is maintained in a
proper condition by a county, such county is not liable in
damages where a person, negligently riding on the running
board of a car, is fatally injured by being thrown therefrom
against a snowplow parked some distance off the highway as
the car, in negotiating a turn, deviated from the traveled
track. ;

2. Negligence: INJURY: PROXIMATE CAUSE. “The proximate
cause of an injury is that cause which, in the natural and
continuous sequence, unaccompanied by any efficient inter-
vening cause, produces the injury, and without which the
result would not have occurred.” Spratlen v. Ish, 100 Neb. 844.

APPEAL: DISCHARGE oF JURY. It is not error for
the court to discharge a jury, in an action for damages al-
leged to have been caused by the negligence of a defendant,
when the proofs clearly disclose contributory negligence on
the part of the injured person to such a degree that reason-
able minas cannot find therefrom that such contributory neg-
ligence is slight and the negligence of the defendant gross in
comparison therewith.

APPEAL from the district court for Sarpy couhty:
JAMES T. BEGLEY, JUDGE. Affirmed.

O’Brien & Powers and Grenville P. North, for appellant.
Ralph J. Nickerson and Patrick & Smith, contra.
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Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY,
DAY, and PAINE, JJ.

DEAN, J.

Carrie Kudrna, plaintiff, as administratrix of the estate
of her deceased daughter, Ruby Kudrna, brought this
action against the county of Sarpy, Mabel Storm, and Roy
Downen, defendants, to recover damages which she alleges
she sustained by reason of the death of her daughter who
at the time was 19 years of age. It is alleged that, on
or about July 26, 1931, the decedent, while riding on the
running board of an automobile owned by Downen and
operated by Mabel Storm, came in contact with a road
grader negligently concealed in the weeds upon the high-
way and that the deceased thereby sustained injuries
resulting in her death. After the opening statements of
counsel, the action was dismissed as to defendants Storm
and Downen, and, at the conclusion of the evidence and
upon motion of the county, the jury were discharged and
the action was dismissed as against the county:

As grounds for reversal, the plaintiff relies mainly upon
the alleged fact that the court erred.in discharging the
jury and dismissing the action.

In respect of the events leading up to the tragedy, the
record fairly discloses that, on or about 7 o’clock on the
evening of July 26, 1931, Ruby Kudrna, accompanied by
Mabel Storm, met Eddie Sterkel and Roy Downen, pur-
suant to a previous agreement between the parties, at a
point in Omaha. In the course of the evening the parties
proceeded to the home of a friend, where it appears that
each of them indulged in a glass of beer. Subsequently,
they rode about for some time and, about 10:30 or 11
o’clock, they stopped at a school house mnear Papillion.
The boys had with them a mixture of whiskey and soda
pop, but it does not appear that any of them, except
Downen, imbibed much, if any, of the liquor, and that
the liquor was all poured out about midnight. About
1:30 or 2 o’clock, Downen threw away the car keys and
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they were not found until about 4:30 or 5 o’clock in the
morning. The young people then drove away, stopping
for a short time at a filling station for water, and again
at a point near a bridge where the boys left the car. It
is disclosed that, as a prank, the girls drove away from
the boys, with Mabel Storm at the wheel of the car; that
she had never before driven alone; and that such fact
was known to Ruby.

It appears that some difficulty was encountered in turn-
ing the car, and that Ruby thereupon got out and assisted
in starting the motor and, in spite of the request of
Mabel Storm that she ride inside the car, she persisted
in standing on the running board for the return trip to
the young men. In descending the hill, the car was driven
at the rate of 20 to 25 miles an hour, and it is apparent
that Mabel, in negotiating the turn in the road that led
to the bridge a short distance beyond, became excited
when the brake failed to stop the car. It was at this
point that the snow plow, or grader, is alleged to have
been left on or near the highway and with which it is
alleged Ruby came in contact as the car turned the corner.

The evidence of Mabel Storm is to the effect that she
did not know exactly the point where Ruby fell from the
running board. The evidence of Sterkel does not clearly
show that he actually saw her fall from the car, but he
testified that, as the car rounded the corner, Ruby’s right
leg was sticking out from the running board, and that
he saw her coming from the weeds into which she had
been thrown and that she fell over in the road. When
asked whether Ruby fell from the side of the car as it
turned the corner or whether she was scraped off by the
plow, Downen answered that, to the best of his knowl-
edge, she must have fallen off, and that she apparently
lost her grip on the car as it swung around the corner;
that he could see her head and hand protruding over the
automobile as she stood on the running board and that
she shouted to him; that the car missed the corner from
three to five feet, and that the tracks indicated that it
missed the plow about a foot and a half or two feet.
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One witness testified that he was awakened by the
honking of a horn; that he saw the car with the two
girls immediately before the accident, and that it was
going from 25 to 40 miles an hour; that Ruby was “hol-
lering” and waving her hands above the top of the car
as she stood on the running board. Another witness,
whose property adjoins the highway, testified that the
tracks indicated that the car had made a wide swing at
the corner; and that such tracks were approximately two
and a half feet from the snow plow, running parallel
thereto until they reached a tree. Amnother testified that
the car showed skid marks off the traveled portion of the
road and onto the grassy part toward the plow, and that
the width between the plow and the traveled portion of
the highway was approximately 9 feet, and there is also
evidence that the track was about a foot from the plow
and that the plow was several feet off the highway. The
evidence of another witness was that the plow was vis-
ible over weeds growing around it; that the tracks in-
dicated that the car left the traveled portion of the road
and went over the fill, but came no closer than 18 inches
to the plow. Several members of the coroner’s jury ex-
amined the scene, and one testified that the tracks were
three feet from the nearest corner of the plow, and that
it was about four feet from the plow to the traveled por-
tion of the road.

The rule is stated that a county is not required to keep
its highways in condition fit for travel for their entire
statutory width; its duty being discharged if a width
sufficient for travel is kept in proper condition. Howard
v. Flathead Independent Telephone Co., 49 Mont. 197.
See, also, 5 Thompson, Negligence (2d ed.) sec. 6008;
Moran v. Palmer, 162 Mass. 196; Carey v. Hubbardston,
172 Mass. 106; Hall v. Wakefield, 184 Mass. 147. A
county has sufficiently discharged its duty when the trav-
eled portion of a highway is maintained in a proper con-
dition, and such county is not liable in damages when a
person, negligently riding on the running board of a car,
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is fatally injured by being thrown against a snow plow
parked some distance off the highway when the car, in
negotiating a turn, deviated from the traveled track.

The plow, parked as it was off the traveled highway,
was not of itself sufficient to cause injury. The sole and
proximate cause of the fatal injury was the negligence
of the decedent in placing herself in 4 position of danger.
“The proximate cause of an injury is that cause which,
in the natural. and continuous sequence, unaccompanied
by any efficient intervening cause, produces the injury,
and without which the result would not have occurred.”
Spratlen v. Ish, 100 Neb. 844. It was not error for the
court to discharge the jury, when the proofs clearly dis-
closed contributory negligence on the part of the decedent
to such a degree that reasonable minds could not find
therefrom that such contributory negligence is slight and
the negligence of the defendant gross in comparison
therewith. Johnson v. City of Omaha, 108 Neb. 481.
The evidence of the eyewitnesses nowhere discloses that
the foot of the decedent was caught on the plow, nor that
contact with the plow caused her to be thrown against
it, as contended by the plaintiff. It plainly appears that
she was thrown from the car as it swung around the
corner. We conclude that no right of recovery has been
proved. The judgment is

AFFIRMED.

EARL W. JENSEN, APPELLEE, V. LINCOLN HAIL INSURANCE
COMPANY, APPELLANT.

FiLep JUNE 16, 1933. No. 28492,

1. Insurance: CONTRACT. When an assessment hail insurance
company is organized under the laws of this state, the pro-
visions of the statute authorizing its organization, the articles
of incorporation, the by-laws of the company, the application
for membership, and the policy issued thereon constitute the
contract between the company and the assured.

CONSTRUCTION., “Courts will construe poli-

cies of insurance more strongly against the party by whom

(3
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the contract has been drafted, and who has had the time and
opportunity to select, with care and ingenuity, and with a
view to its own interest, the language in which the contract
is couched.” Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338.
DrivisiBiLiTY. “A policy of insurance in
which the sum thereof is stated in the aggregate, but further
expressed in a specific amount on each several designated por-
tions of the insured property, is not an entire and indivisible
contract, but as to each division of the property it is entire,
though there may be included in a division several articles.”
Home Fire Ins. Co. v. Bernstein, 55 Neb. 260.

: CONSTRUCTION. “A condition or provision of
such a policy will not be construed as applicable to the prop-
erty considered as a whole, but as operative and of force rela-
tive to each separated portion or division thereof.” Home
Fire Ins. Co. v. Bernstein, 55 Neb. 260.

Compromise and Settlement. “A debt will not be extinguished
by the payment of a less sum than the amount actually due,
unless based upon a new and sufficient consideration.” Fitz-
gerald v. Fitzgerald & Mallory Construction Co., 44 Neb. 463.
Insurance: Loss: RECEIPT. In the absence of terms in an in-
surance contract which expressly or by necessary implication
require the assured fo execute a receipt in full on being paid
a loss covered by such insurance, the making of such receipt
in full cannot be lawfully exacted by the insurer.

Accord and Satisfaction. As to the defense of accord and sat-
isfaction, this case is ruled by Johnsom v. St. Paul Fire &
Marine Ins. Co., 104 Neb. 831.

Evidence examined, and held sufficient to support the judg-
ment of the district court.

APPEAL from the district court for Banner county:

-J. LEONARD TEWELL, JUDGE. Affirmed.

Burkett, Wilson, Brown, Wilson & Van Kirk, for ap-

pellant.

Roland V. Rodman and John H. Kuns, contra.
Heard before Goss, C. J., Rose, Goop, EBERLY and

PAINE, JJ.

EBERLY, J. ‘
This is an action at law by plaintiff Jensen against the

defendant, an insurance company incorporated under the

©
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assessment hail insurance law of Nebraska, to recover the
sum of $285 and interest, alleged to be the unpaid balance
due under the terms of the policy for a hail loss sustained
by assured and “adjusted by the parties” in the sum of
$1,825. The defendant company admits the issuance of
the policy; that plaintiff suffered a partial loss of the
crops insured by hail; “that due notice thereof was
given; and that said loss was duly adjusted and agreed
upon between the parties hereto in the sum of $1,825;”
alleges complete payment thereof by the cancelation of
plaintiff’s premium note in the sum of $599.20, the pay-
ment of $690.80 in cash, and the deduction of the sum of
$535, to which credit defendant claims it was entitled by
virtue of a “ten per cent. deductible hail loss clause”
which, in the form of a “rider,” was attached to and con-
stituted a part of the policy in suit; and that, further,
plaintiff is estopped by having accepted and cashed the
check of $690.80 containing an indorsement on the back
thereof reciting in effect that it constituted payment in
full of the balance of loss in suit. To this answer plaintiff
for reply filed a general denial. A trial resulted in re-
covery by plaintiff as prayed. From the order overruling
its motion for a new trial, defendant appeals.

Thus, we have in effect two questions for our determi-
nation, viz., the proper construction of the policy in suit,
and the question of plaintiff’s estoppel.

This instrument in suit provides: “The Lincoln Hail
Insurance Company does insure plaintiff to the amount of
$5,350 against all direct loss or damage by hail to grow-
ing crops on land not to exceed the amount specified in the
insured’s application,” which is copied on the face of the
policy. This included 535 acres of wheat composed of five
tracts of various sizes, situated in three sections, and in
five governmental subdivisions. In the policy there is
specified for each tract a separate and distinet amount of
insurance. It appears that the hail damage in suit was
confined to two of the five separate tracts of wheat in-
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sured. The two tracts thus sustaining damage were sepa-
rately insured under the terms of the policy, in separate
amounts, which aggregate $2,500.

The policy also recites that it “is made and accepted
subject to the foregoing stipulations and conditions and
to the conditions printed on the back hereof, which are
hereby specifically referred to and made. a part hereof.”

Among the “conditions” thus incorporated by reference
is section 21 of the by-laws printed on the back of the
policy. This section includes the following:

“All losses shall be adjusted by regularly appointed ad-
Justers of the company on the basis of the percentage of
the loss sustained to the insurance carried, but in no case
shall the company be liable for more than the actual
amount of loss sustained. * * * But in no event shall this
company be liable for any loss unless the loss or damage
by hail equals or exceeds five per cent. of the total amount
of insurance herein applying to the particular crop or
portion thereof so damaged.”

The undisputed evidence is that, in soliciting this as
well as other insurance generally, the crop on each sepa-
rate tract of land was treated as a separate insurance
risk. It was separately valued, and a specific amount of
coverage was assigned to it. Thus, the “gross premium”
stated in the policy was in fact merely the aggregate of
the premiums due for risks insured. And so also, under
the language referred to, excluding the terms of the rider,
it fairly appears that the liability of the company to re-
spond in damages was to be determined by the applica-
tion of the 5 per cent. clause to each separate tract, and
without reference to the percentage of damage sustained
by the aggregate crops covered by the policy.

But it is disclosed that, by an agreement of the parties,
a rider was attached to the policy. It provides in part:

“Application for ten per cent. deductible hail loss
clause. I hereby request that there be attached to and
made a part of the hail policy to be issued to me by the
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Lincoln Hail Insurance Company, Lincoln, Nebraska (ap-
plication for which to the amount of $5,350 is made by me
this day) the following deductible liability clause, to wit:
‘The assured having elected to pay a reduced premium
upon the policy to which this rider is attached, by accept-
ing said policy, agrees that the company shall not be
liable for any loss or damage by hail to any crop or crops
insured, unless the amount of the loss or damage shall
exceed ten per cent. of the total amount of insurance pro-
vided for in the policy to which this rider is attached, and
in event of loss or damage the company’s liability there-
for shall be reduced by an amount equivalent to ten per
cent. of the total amount of said insurance provided for in
this policy,” ”’ etec.

This rider also contains the following stipulation:

“This rider shall not modify, qualify or change any of
the terms and conditions of said policy except that it
shall lessen the liability of the company as herein stated.”

It is important, in view of the terms of the rider
quoted, to first determine whether the completed contract,
resulting from its attachment to the original instrument,
now constituted an “entire contract” or is to be regarded
as a “divisible contract.”

In 14 R. C. L. 939, sec. 114, it is stated: “There may
be said to be three distinet rules on this question, each
having the support of respectable authority. One rule,
which has considerable support, is that where the amount
of insurance is apportioned to distinct items, but the
premium paid is gross, the contract is entire. The courts
of a number of other states have laid down the rule that,
where the property insured consists of different items
which are separately valued or insured for separate
amounts, the contract is divisible, and a breach of war-
ranty or condition as to one item will not affect the in-
surance on the remainder of the property, even though the
premium be entire. There is still another line of cases
which take a middle ground between the extreme doctrines
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above stated, and hold that the question of the severability
of the contract in such cases depends upon the nature of
the risk—i. e., that where the property is so situated that
the risk on one item cannot be affected without affecting
the risk of the other items, the policy must be regarded as
entire; but where the property is so situated that the risk
on each item is separate and distinct from the risk on the
other items, so that what affects the risk on one item does
not affect the risk on the others, the policy must be re-
garded as severable.”

This jurisdiction is committed to the view expressed by
the second rule. State Ins. Co. v. Schreck, 27 Neb. 527;
German Ins. Co. v. Fairbank, 32 Neb. 750; Phenixz Ins.
Co. v. Grimes, 33 Neb. 340.

In Home Fire Ins. Co. v. Bernstein, 55 Neb. 260, we
again announced the doctrine:

“A policy of insurance in which the sum thereof is stated
in the aggregate, but further expressed in a specific
amount on each several designated portions of the insured
property, is not an entire and indivisible contract, but as
to each division of the property it is entire, though there
may be included in a division several articles.

“A condition or provision of such a policy will not be con-
strued as applicable to the property considered as a whole,
but as operative and of force relative to each separated
portion or division thereof.”

Alsc, in determining the true import of the controlling
language of the policy in suit, it will be remembered that
this court has frequently announced as a guiding principle
of construction that ‘“Courts will construe policies of in-
surance more strongly against the party by whom the
contract has been drafted, and who has had the time and
opportunity to select, with care and ingenuity, and with a
view to its own interest, the language in which the con-
tract is couched.” Connecticut Fire Ins. Co. v. Jeary, 60
Neb. 338.

See, also, Modern Woodmen of Awmerica v. Wilson, 76
Neb. 344; Farmers Umnion Grain Co. v. United States
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Fidelity & Guaranty Co., 109 Neb. 142, 148; Coad wv.
London Assurance Corporation, 119 Neb. 188, 190; Wood-
ring v. Commercial Casualty Ins. Co., 122 Neb. 734.

In view of the authorities discussed and cited, it is quite
obvious that the provisions of the policy in suit, including
as part thereof the “ten per cent. deductible hail loss
clause,” still express a specific amount of insurance on
each designated tract of wheat. The general nature of
the insurance contract has mot been changed by the at-
tachment of the “rider.” The last named instrument ex-
pressly provides that it “shall not modify, qualify or
change any of the terms and conditions of said policy ex-
cept that it shall lessen the liability of the company as
herein stated.” As it was a “divisible policy” before the
attachment of the “rider,” in view of the language quoted
it must remain a “divisible policy” thereafter. It would
follow that such expressions in the “rider” as, “unless the
amount of the loss or damage shall exceed ten per cent. of
the total amount of insurance provided for in the policy to
which this rider is attached,” will not be construed as
applicable to the insured property as a whole, as would be
required in the case of an “entire and indivisible con-
tract,” but rather as provisions “operative and of force
relative to each separated portion or division thereof”
(Home Fire Ins. Co. v. Bernstein, supre,) which is im-
perative as the contract now construed is a “divisible con-
tract.” In short, with the deductible clause attached, the
payable losses must be determined and computed on the.
basis of a ‘“divisible contract.” Therefore, the defendant
was entitled, under the 10 per cent. deductible clause, to
credit for, and to deduct to the extent of, $250 and no
more.

The defendant further contends that, even though $285
was not paid, to which the plaintiff was entitled, the pay-
ment by it of a less amount than actually due was effec-
tive, under the facts disclosed, to cancel all claims under
the insurance contract.
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The unquestioned rule in this jurisdiction appears to
be: “A debt will not be extinguished by the payment of
a less sum than the amount actually due, unless based up-
on a new and sufficient consideration.” Fitzgerald v. Fitz-
gerald & Mallory Construction Co., 44 Neb. 463. See,
also, McIntosh v. Johnson, 51 Neb. 33; Canadian Fish Co.
v. McShane, 80 Neb. 551; Schreier v. Griffin, 104 Neb.
722.

To meet this situation appellant relies on its defenses of
accord and satisfaction, and estoppel, which it pleaded
affirmatively in its answer. The burden of proof as to
these defenses is necessarily imposed on the insurance
company.

The determinative question is whether this burden has
been successfully carried, in view of all the circumstances
appearing in the record. It appears from the policy in
suit that the company involved herein is organized under
the assessment hail insurance law of Nebraska, some of
the pertinent provisions of which are carried in section
44-912, Comp. St. 1929, as supplemented and modified by
other provisions of the Nebraska Insurance Code. It is
obvious, therefore, that the statute authorizing its organi-
zation, the articles of incorporation, the by-laws duly
enacted, the application for insurance, and the policy, to-
gether constitute the contract controlling between the
parties to this litigation. Morgan v. Hog Raisers Mutual
Ins. Co., 62 Neb. 446; Farmers Mutual Ins. Co. v. Kinney,
64 Neb. 808; Sharpe v. Grand Lodge, A. O. U. W., 108
Neb. 193.

A damage to the property covered by this hail insur-
ance in the sum of $1,825 is not controverted. It must
indeed be deemed liquidated, for it was, under the terms
of the insurance contract, admittedly “adjusted” at that
amount by an “adjuster” sent out by the insurance com-
pany for that purpose, which adjustment appears to have
been duly approved. Treat v. Price, 47 Neb. 875. An
“adjuster” or “insurance adjuster” is a person, copartner-
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ship or corporation who undertakes to ascertain and re-
port the actual loss to the subject-matter of insurance
due to the hazard insured against. Evidence in the record
affords ample proof that the adjustment thus made was
approved by the defendant.

Exhibit G, introduced in evidence by the defendant, dis-
closes that on June 23, 1930, the adjuster and claimant
agreed in writing that the total amount of the hail loss
suffered was $1,825. This instrument also contains an
interlineation of the words, “less 10 per cent. deductible,
$535.” Obviously this line in the original instrument, and .
also in the duplicate, has been subject to erasures, which
evidently were not explained to the satisfaction of the
trial court, and as to which the plaintiff in effect testified
that the words last quoted were, unknown to him, in-
serted after the instrument had received his signature.

At a later time a further agreement appears to have
been made by the parties by which the insurance company
was authorized to deduct from the loss as adjusted the
amount unpaid on a premium note executed by plaintift
and in insurer’s possession.

On or about September 23, 1930, at a time when there
were no matters in present dispute between the assured
and the insurance company, the latter mailed to the for-
mer a check in the sum of $690.80. Upon the face of this
instrument appears the words, “loss check.” The signa-
ture, “Lincoln Hail Insurance Company, by
Treasurer,” appears as part of the printed form, and 1s
completed by the written signature. On the back of this
instrument at the top appears, as part of the printed
blank, ‘“Loss check for,” followed by typewritten words,
“Balance of loss on policy 4794 for 1930, less amount of
premium paid and deducted claim No. 281.” Following
these typewritten words appears as a printed part of the
blank form the word “charge.” Still approximately three
inches below the printed indorsement appear the printed
words, evidently a part of the original form, “The indorse-
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ment of the payee to be a receipt and release in full of
account as written above,” and, also, “payee indorse
here,” followed by a blank for his signature. It is ad-
mitted that the payee, with his pen, struck out the words
constituting the “receipt and release in full” and then
signed the blank provided for indorsement. In that form
it was transmitted to and paid by the drawee bank, and
so far as the present record discloses, no objection or pro-
test was made by the insurance company fo this bank on
receipt by it of the returned check at the conclusion of
the course of business outlined.

The form of this instrument suggests formal compliance
by the defendant with the requirements of section 44-912,
Comp. St. 1929. This section provides, in part: “All such
associations shall deposit in some bank or banks fifty per
cent. of all the assessments or premiums received from
its members or policyholders, which deposit shall be
drawn from said bank for the payment of losses only, and
by check or order issued by the treasurer of such associ-
ation. Each check or order shall designate the name of
the policyholder for whose benefit the money is drawn,
and shall give the number of his policy.” This statutory
language, considered as an intrinsic element of the con-
trolling contract, in view of the facts existing at the date
of the issuing of this “loss check,” suggests the applica-
bility of the maxim, viz., “Expressio unius est exclusio
alterius.”

Waiving the discussion of the application of this maxim
to the terms of this insurance contract as we have hereto-
fore defined it, it is obvious that this compact is conclusive
as between the parties as to omissions as well as to mat-
ters expressed. As there is no affirmative provision there-
in which expressly or by necessary implication requires
the execution of a receipt in full by the assured on pay-
ment of a loss under the terms of the policy, no such
requirement may be lawfully exacted. The demand for a
“receipt in full” relied upon in the instant case was
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wholly unsupported by the agreement or by authority of
law. 23 Am. & Eng. Ency. of Law (2d ed.) 979; 62 C. J.
677; Baird v. Union Mutual Life Ins. Co., 104 Neb. 352.

So, too, no authority under the contract existed to re-
quire the assured to employ the indorsement embodied in
the blank form printed on the back of the ‘“loss check.”
Besides, it appears that this check as actually indorsed by
the plaintiff was paid by the drawee bank, and the evi-
dence justifies the assumption that its return from the
drawee bank was accepted by the insurance company.
Then, too, the money thus remitted actually reached the
person whom the drawer intended should receive it. It is
obvious that what the payee did in completing his indorse-
ment thereon was strictly within his rights, and was
wholly insufficient to raise an estoppel under the facts dis-
closed. Federal Land Bank v. Omaha Nat. Bank, 118
Neb. 489.

As to the defense of accord and satisfaction, we are
impressed with the view that the contentions of defendant
are foreclosed, and that on this point the present case is
ruled by the principles announced in Johnson v. St. Paul
Fire & Marine Ins. Co., 104 Neb. 831. See, also, Canadian
Fish Co. v. McShane, 80 Neb. 551.

It follows that the judgment of the district court is
right, is sustained by sufficient evidence, and is

AFFIRMED.

MOoRRILL COUNTY, APPELLANT, V. CLARENCE G. BLISS
ET AL., APPELLEES.

FiLep June 16, 1933. No. 28711.

1. Judges: JURISDICTION AT CHAMBERS. Suit for accounting
brought by depositor on behalf of himself and all depositors
of insolvent state bank against receiver, officers, and mem-
bers of guaranty fund commission, and secretary of department
of trade and commerce, is a proceeding in connection with
insolvency, liquidation, or reorganization of bank, and, as such,
district judge has jurisdiction at chambers to perform official
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10.

11,

acts with same effect as in open court. Comp. St. 1929, sec.
8-191.

Statutes: REPEAL. Statute not repealed by implication unless
repugnance is plain and unavoidable.

All statutes relating to same subject are considered
as parts of homogeneous system and later statutes are con-
sidered as supplementary to preceding enactments on same
subject.

CONSTRUCTION. Statutes relating to same subject,
although enacted at different times, are in pari materia and
should be construed together.
Judgment: VACATION AFTER TERM. Plaintiff who seeks vaca-
tion of judgment after term at which it was rendered must
allege and prove that he has valid cause of action; and to en-
title him to relief court must adjudge that such cause of action
is prima facie valid.
: REENTRY. Where trial court after term
vacates a judgment against plaintiff and immediately reenters
same judgment on the same record, there is no adjudication
that plaintiff has a cause of action that is primae facie valid.
Appeal: TiME. The legislature having power to limit the
time within which an appeal must be taken, it is essential to
the jurisdiction of this court that it be taken within that
time limit.

: Power oF CourT. Trial court has no in-
herent power, directly or indirectly, to extend time for taking
appeal.
: : Where statutes provide that an ap--
peal must be perfected by filing transcript in supreme court,
which must contain certificate that cost bond has been given,
trial court has no power to extend time indirectly by vacating
decree after term and reentering the same judgment. Comp.
St. 1929, secs. 20-1912, 20-1914. .
Banks and Banking: GUARANTY FUND COMMISSION. Members
of guaranty fund commission were public officers vested with
quasi judicial functions, requiring judgment and discretion.
Laws 1925, ch. 30.

: LIABILITY FOR OFFICIAL AcCTS. ‘“Where an
officer is invested with discretion and is empowered to exercise
his judgment in matters brought before him, he is sometimes
called a quasi judicial officer, and when so acting he is usually
given immunity from liability to persons who may be injured
as the result of an erroneous decision, provided the acts com-
plained of are done within the scope of the officer’s authority,
and without wilfulness, malice, or corruption.”” 22 R. C. L.
485, sec. 163.
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APPEAL from the district court for Morrill county:
EpwARD F. CARTER, JUDGE. Appeal dismissed.

R. 0. Canaday, Williom Ritchie and C. G. Perry, for
appellant.

‘Montgomery, Hall & Young, Kennedy, Holland & De
Lacy, 1. D. Beynon, Perry, Van Pelt & Marti, Skiles &
Skiles, Neighbors & Coulter, Butler & James, Gaines,
McGilton & Gaines and Sloans, Keenan & Corbitt, contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

Day, J.

This is a suit for an accounting brought by Morrill
county as a depositor of the Bridgeport bank, on its own
behalf and on behalf of all other depositors similarly
situated, against the members and agents of the guaranty
fund commission of the state of Nebraska. The guaranty
fund commission took possession of the assets and busi-
ness of the Bridgeport bank on the 15th day of May,
1925, and ran it as a going concern until the 8th of’ Sep-
tember, 1927, during which period new deposits were
solicited and accepted, new loans were made, the bank’s
paper was discounted, deposits were withdrawn, and all
the functions of a bank were performed. It is alleged
by the plaintiff that, while the bank was so operated, a
large amount of deposits were withdrawn, creating an un-
lawful preference between depositors, the amount of
which is unknown to plaintiff and only ascertainable by
an accounting. The plaintiff further alleges that, during
this period of operation by the guaranty fund commission,
certain set-offs were permitted, and moneys, which were
in fact loans and therefore general claims, were with-
drawn, and that the bank was, in fact, unlawfully liqui-
dated while unlawfully operated as a going concern.

The gist of the action pleaded by plaintiff is summa-
rized in the petition as follows: “That by reason of the
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foregoing facts the assets of said bank placed in charge
of the defendants who were members, officers and agents
of the guaranty fund commission * * * have become ex-
hausted and depleted in a sum in excess of $300,000,
which sum, had said assets been properly conserved and
legally administered, would have been available to the
discharge of the indebtedness of said bank to this plaintiff
and all other depositors and creditors similarly situated.”
The trial court found in favor of defendants and entered
a decree in conformity to its finding, from which plaintift
appeals.

This is the second appeal filed in this case. The first
appeal was taken from a decree entered February 9, 1932,
and a motion for new trial, filed within three days, was
overruled May 9, 1932. Defendants filed motion to dis-
miss this appeal for that no cost bond had been filed and
no cash deposit to cover costs or supersedeas bond had
been filed as required by section 20-1914, Comp. St. 1929,
It appearing from the transcript that no cost bond had
been filed within 90 days from the final order, as pro-
vided by statute, in conformity to the rule announced by
this court in Greb v. Hamsen, 123 Neb. 426, the former
appeal was dismissed September 26, 1982, for lack of
jurisdiction. )

On August 29, 1932, during the May, 1932, term of
court, the trial judge in Morrill county, not at the county
seat but at Bayard, set aside the order of May 9, 1932,
overruling motion for new trial, and the motion was
again submitted to him and overruled. Later, on Sep-
tember 14, 1932, the court at Bridgeport, the county seat
of Morrill county, again set aside the order of May 9,
1932, overruling the motion for new trial and, on recon-
sideration, the motion was again overruled. Thereafter,
on September 26, 1932, the plaintiff’s attorneys claim they
learned for the first time that the decree of February 9,
1932, had been signed by the trial judge at chambers in
Gering, Scotts Bluff county, and was sent to the clerk of
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the district court at Bridgeport, who entered it on the
journal, showing that it had been signed by the judge at
chambers at Gering, Nebraska. At that time plaintiff filed
a motion that the decree of February 9, 1932, be held to be
void and be set aside on the sole ground that the decree was
signed by the trial judge at chambers in Gering, Ne-
braska, instead of in open court at Bridgeport, Nebraska,
and that the motion for new trial be withdrawn and all
orders relative thereto be expunged from the record.
Upon October 8, 1932, a regular day of the May term, the
court sustained the motion and reentered the same decree,
and overruled plaintiff’s motion for new trial, filed the
same day. This appeal was taken from the decree and
order overruling motion for new trial entered October 8,
1932.

The appellees, except Bliss, filed a motion in this court
to dismiss this second appeal for that the transcript was
not filed in this court within three months from the ren-
dition of a final judgment; that it is an appeal from a
judgment entered October 8, 1932, which decree is identi-
cal with one dated February 9, 1932, except the date,
from which an appeal was dismissed; and that the reentry
of the judgment on October 8, 1932, was for the sole
purpose of extending the statutory time for perfecting an
appeal to this court. This motion to dismiss the appeal
was argued before this court and ruling thereon reserved
until the case was submitted upon the merits. It demands
our consideration first. As heretofore noted, the original
decree in this case was signed by the trial judge at cham-
bers at Gering, Scotts Bluff county, and transmitted to the
clerk of the district court for Morrill county. Did this
render the decree void?

The judges of the various district courts, as such, have
no inherent authority at chambers except such as they are
expressly given by law. The Constitution provides: “The
several judges of the courts of record shall have such
jurisdiction at chambers as may be provided by law.”
Const. art. V, sec. 23.



102 NEBRASKA REPORTS [VoL. 125
Morrill County v. Bliss

By section 27-317, Comp. St. 1929, the legislature has
conferred certain powers upon district judges at cham-
bers, which section however did not authorize the act of
the trial judge in signing the decree in this case. How-
ever, section 8-191, Comp. St. 1929, specifically provides
that, in such a case as this, a judge of the district court at
chambers shall have jurisdiction to perform certain judi-
cial acts. This is a suit for an accounting brought by the
plaintiff on behalf of himself and all depositors of the
defunct Bridgeport bank to recover alleged losses of the
bank while run by the guaranty fund commission. This
money, if recovered, would have to be distributed among
the depositors of said bank. The receiver is a party to
this action. It involves the administration of this bank
from the time when it was discovered to be insolvent, and,
as such, it comes within the statute. Section 8-191,
Comp. St. 1929, provides as follows: “In any proceeding
in connection with the insolvency, liquidation or reorgani-
zation of a bank, a judge of the district court shall have
jurisdiction in any county in the judicial district for
which he was elected to perform any official act in the
manner and with the same effect as he might in the county
in which the matter arose, or to which it may have been
transferred, and he may perform any such: act in cham-
bers with the same effect as in open court.” In this con-
nection, see State v. Neligh State Bank, 116 Neb. 858.
This suit is a proceeding in connection with the insol-
vency, liquidation, or reorganization of a bank, and, as
such, jurisdiction was conferred by the statute upon the
district judge at chambers to perform official acts in the
manner and with the same effect he might in the county
in which it arose.

But the appellant argues if the legislature by the enact-
ment of section 8-191, Comp. St. 1929, intended to amend
section 27-817, Comp. St. 1929, then such enactment
would be unconstitutional, because the title of the act was
not broad enough to include such an amendment. How-
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ever, section 8-191, Comp. St. 1929, is not amendatory of
section 27-317, Comp. St. 1929, but an independent act
which confers a jurisdiction upon judges of district courts
at chambers in addition to others under the constitutional
provision heretofore quoted. This court has definitely
passed upon this question. What now appears as section
20-1531, Comp. St. 1929, relating to the confirmation of a
Jjudicial sale, was amended in 1875 by adding a proviso
that the judge of the district court might confirm a mort-
gage foreclosure sale under certain conditions at vacation.
Laws 1875, p. 38. In 1885 this court was required to de-
cide whether this statute authorizing the confirmation of
sales in vacation was repealed by the passage of what is
now section 27-317, Comp. St. 1929, without later amend-
ments, which took effect March 1, 1879. The argument
of Judge Maxwell so aptly meets the contention of the
appellant that we quote it with the omission of supporting
authorities.

“It is evident, however, that there is no repugnancy
between the several provisions. A statute will not be re-
pealed by implication unless the repugnancy between the
new provision and the former statute is plain and un-
avoidable. * * * In this case, there is no repugnancy
between the statutes, and the earlier one is not repealed
by the later.” Lawson v. Gibson, 18 Neb. 137. To the
same effect is Beatrice Paper Co. v. Beloit Iron Works, 46
Neb. 900. Applying the rule to this case and paraphras-
ing the language, section 8-191, Comp. St. 1929, does not
amend section 27-317, Comp. St. 1929, by implication or
otherwise, because the provisions are not repugnant, and
they must be construed together. Statutes relating to the
same subject, although enacted at different times, are in
pvari materia and should be construed together. State v.
Omaha Elevator Co., 75 Neb. 637; 25 R. C. L. 1067, sec.
292. 2 Lewis’ Sutherland, Statutory Construction, 844,
gives the rule: ‘“Statutes which are not inconsistent with
one another, and which relate to the same subject-matter,



104 NEBRASKA REPORTS [VoL. 125
Morrill County v. Bliss

are in pari materia, and should be construed together;
and effect should be given to them all, although they con-
tain no reference to one another, and were passed at
different times. Acts in pari materie should be construed
together and so as to harmonize and give effect to their
various provisions.” Rohrer v. Hastings Brewing Co., 83
Neb. 111; Board of Commissioners v. Aetna Life Ins.
Co., 90 Fed. 222; State v. Gerhardt, 145 Ind. 439;
Scarangello v. Pacione, 126 N. Y. Supp. 714; Village of
North Fargo v. City of Fargo, 49 N. Dak. 597. A statute
will not be construed as repealing by implication an
earlier statute, unless there is a plain and unavoidable
repugnance. In State v. Omaha Elevator Co., 75 Neb.
637, we held: “All statutes upon the same general sub-
ject are to be regarded as part of one system, and later
statutes are to be considered as supplementary or comple-
mentary to those preceding them on the same subject.”
Section 8-191, Comp. St. 1929, is an independent act and
deals with the same general subject as section 27-317,
Comp. St. 1929, and is not amendatory but supplementary
and complementary to it.

It therefore follows that, since the trial judge was au-
thorized by statute to sign the decree in the case at bar at
chambers, said decree entered February 9, 1932, was a
valid one. Now, the vacation of the decree on October 8,
1932, was solely on the ground that, since it was rendered
and signed at chambers, it was null and void. A valid
judgment can only be vacated after the term it was ren-
dered on the application of plaintiff after it is adjudged
that there is a valid cause of action. Comp. St. 1929, sec.
20-2005. It is not sufficient that the petition state a
cause, as contended by appellant, but applicant must allege
and prove a valid cause of action. Bond v. Wycoff, 42
Neb. 214. And in Gilbert v. Marrow, 54 Neb. 77, it was
held: “A party who seeks the vacation of a judgment
after the term at which it was rendered must allege and
prove that he has a valid cause of action or defense, and
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to entitle him to relief the court must adjudge that such
cause of action or defense is prima facie valid.” But
there was no such adjudication in this case. The trial
court erroneously found the decree null and void for that
it was signed at chambers in another county. It was after
the term at which it was rendered. The same judgment
was forthwith, without further testimony, immediately
reentered, the same decree with the exception that the
date was changed. )

It is obvious from the history of this case that the pur- -
pose in vacating the original decree and reentering the
same decree was to extend the time for perfecting an
appeal. The legislature has general power to fix the time
limit for taking an appeal, and having prescribed such
time, the trial court has no power to extend the time di-
rectly or indirectly.

In 2 R. C. L. 104, sec. 80, it is said: “The legislature
has general power to prescribe the time within which
writs of error may be sued out or appeals taken, and it is
essential to the jurisdiction of the appellate court that the
proceeding be taken within the time limited, and the trial
court has no inherent power to extend the time, either
directly or indirectly. Thus, where an appeal has not
been taken within the required time, the court has no
power indirectly to extend the time for appealing by va-
cating, for such purpose, the judgment, order or decree,
and entering it as of a later date.”

In 3 C. J. 1070, it is said: ‘““An extension of time can-
not be made indirectly by repeating the judgment, order,
or decree, by an amendment or modification not changing
its legal effect, by a motion to vacate the same, by vacat-
g and reentering or refiling it as of a more recent date.”
(Italics ours.)

In Chicago & N. W. R. Co. v. Big Bend Drainage Dis-
trict, 208 Pac. 872 (29 Wyo. 50) it was held: “An at-
tempt of the court to reinvest a right of appeal that has
been lost by lapse of the time allowed by Comp. St. 1920,
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sec. 6402, by vacating the order appealed from and re-
entering it under a later date is improper, and the appeal
will be dismissed; there being no claim of fraud or mis-
take in the original entry of the order.”

In Philbrock v. Home Drilling Co., 117 Okla. 266, it was
held: “The trial court cannot extend time for appeal by
vacating the order or decree, and reentering it as of a
more recent date.”

In Credit Co. v. Arkansas Central K. Co., 128 U. S. 258,
it was said: “The attempt made, in this case, to antici-
pate the actual time of presenting and filing the appeal,
by entering an order nunc pro tunc, does not help the
case. When the time for taking an appeal has expired, it
cannot be arrested or called back by a simple order of
court. If it could be, the law which limits the time within
which an appeal can be taken would be a dead letter.”

The statutes of Nebraska prescribe the time within
which an appeal may be taken to this court, and it is
essential to the jurisdiction that the appeal be prosecuted
within the time limit (Comp. St. 1929, sec. 20-1912), by
filing a transcript within three months (Frazier v. Alex-
ander, 111 Neb. 294), which shall contain a certificate
that a cost bond has been given (Comp. St. 1929, sec. 20-
1914 ; Greb v. Hansen, 123 Neb. 426). And the trial court
has no power to extend the time either directly or in-
directly. In such a case, where an appeal has not been
taken in time, or where a cost bond has not been filed
within time, the court has no power indirectly to extend
the time for appeal by vacating after term, for such pur-
pose, a valid judgment, and reentering it as of a later
date. Since this represents an unwarranted effort to ex-
tend the time of appeal from the judgment of February
9, 1932, the appeal is dismissed.

Since all the appellees did not join in the motion to
dismiss, a brief discussion of the merits of plaintiff’s con-
tention will be proper. The defendant Bliss was, during
a part of the time involved in this case, secretary of the
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department of trade and commerce of the state of Ne-
braska, and, as such, an ex officio member of the guaranty
fund commission. The other defendants were either mem-
bers of the commission or its agents. The defendants
were public officers of the state of Nebraska or their
employees. The state has control, supervision and in-
spection of all state banks. The guaranty fund commis-
sion was in charge of the Bridgeport bank under the pro-
visions of the law as public officers. The cases cited by
the appellant do not negative this proposition. The com-
mission was created by law and appointments to it were
made by the governor with the consent of the senate.
They were required to take the oath required of county
officers, give bond for faithful performance of the duties,
and an assessment was levied upon state banks undef¥ the
police power to pay the expenses and compensation of the
commission. We have held that suits against the bank
while in charge of the commission were not suits against
the state. In an opinion by Redick, District Judge, we
said: “The commission is an agent appointed by the
state to take charge of and manage the business of the
defendant corporation.” Swvoboda v. Snyder State Bank,
117 Neb. 431. “The department of trade and commerce
and the guaranty fund commission were created by )
statute as governmental agencies of the state and as
trustees for the beneficial owners of trust funds coming
into the custody of such agencies.” Bliss v. Continental
Nat. Bank, 120 Neb. 568. Some decisions have referred
to the state banking department as trustee of a trust
fund. There is nothing inconsistent with a public official
and a trustee. But in the case of the guaranty fund com-
mission we had public officials exercising the control of
the state over the quasi public business of banking.
The authority by which the defendants took possession
of the Bridgeport state bank and operated it was con-
ferred upon them as members of the guaranty fund com-
mission by section 1, ch. 30, Laws 1925: “Whenever it
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shall appear to the department of trade and commerce,
from any examination or report provided for by this
article, that the capital of any corporation transacting a
banking business under this article is impaired, * * *
such department may forthwith take possession of the
property and business of such bank, and place it in charge
of the guaranty fund commission, who shall thereafter
conduct the affairs of said bank, and who shall retain
possession of all money, rights, credits, assets and proper-
ty of every description belonging to such bank, as against
any mesne or final process issued by any court against
such bank or corporation whose property has been taken,
and may retain such possession for a sufficient time to
make an examination of its affairs, and dispose thereof as
provided by law. Any attachment lien against such prop-
erty, acquired within thirty days next preceding the tak-
ing of such possession, shall be thereby released and dis-
solved.” This statute was construed in Metropolitan
Savings Bank & Trust Co. v. Farmers State Bank, 20
Fed. (2d) 775, wherein it was held the commission was
required to determine within a reasonable time whether
to operate bank as ‘“going concern” under section 4, ch.
30, Laws 1925, or to liquidate it through section 5 of the
" same law. In its determination of the future fate of a
bank, the commission exercised its discretion and judg-
ment. Quoting from the opinion of Metropolitan Savings
Bank & Trust Co. v. Farmers State Bank, 20 Fed. (2d)
775: “In our view, the plain meaning of this provision is
that, when the commission first takes charge and posses-
sion of a bank, it is merely preliminary, for the purpose
of making an examination and ‘disposing of the bank as
provided by law,” which means that the commission must,
within a reasonable time, make its choice whether to
operate it ‘as a going concern’ or to liquidate it through a
receivership. During this preliminary phase, while de-
termining which course to adopt, the commission is em-
powered to hold possession of the money and property of
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the bank, ‘as against any mesne or final process issued by
any court.””

The commission was directed in its duties by statute.
Section 4, ch. 30, Laws 1925, provides: “Upon taking
possession of the property and business of any bank, the
guaranty fund commission may take charge and control of
the property and business of such bank and open and
manage it as a going concern, without regard to its sol-
vency, and through employees, perform all duties and
acts of the officers and directors of such bank while man-
aging the same, and all salaries * * * in connection there-
with shall be paid by the bank. The operation of the
bank by the guaranty fund commission shall in no manner
relieve or diminish the obligations of the stockholders
under the laws of this state, or in any manner absolve
the owners of such stock or the officers or directors of any
liability under the civil or criminal laws of the state. If
the guaranty fund commission shall determine that it is
impossible to preserve such institution as a going concern,
then the commission shall proceed to liquidate such bank
as by law provided: Provided, the district court of the
district in which such bank is located, may, upon applica-
tion of any judgment creditor after a period of three
months from the taking over of said bank by the guaranty
fund commission, order the commission to close said bank,
and liquidate the same as provided by law.”

In the last cited opinion, it was said: “The status of
the banking corporation while being operated by the : .m-
mission as a ‘going concern’ differs completely from the
status of a bank in receivership. In the latter case *he
bank is in process of liquidation, either by judicial action
or by virtue of statutory authority. In the former case
the bank continues in business as usual, receiving de-
posits, paying checks drawn against it, making new loans,
renewing old ones, assuming new liabilities, discharging
old ones and in every way carrying on its business in the
usual manner and with the right to do everything exactly



110 NEBRASKA REPORTS [VoL. 125
Morrill County v. Bliss

as it could have done before it was put under the manage-
ment of the commission. The statute in question puts no
limitation whatever on the term °‘going concern.’” We
have cited with approval and followed this decision since
Svoboda v. Snyder State Bank, 117 Neb. 431, was decided.
The legislature created the guaranty fund commission for
the purpose of protecting and safeguarding the deposi-
tors’ guaranty fund. The commission was given the
power to determine whether an attempt should be made to
restore a bank to solvency or whether it should be liqui-
dated. In the determination, the commission performed a
quasi judicial duty. The commission had three months,
unhampered, to make this decision; after that, the plain-
tiff in this case, or any interested party, could have ter-
minated the control of the commission by court action.
There is no evidence that the plaintiff ever availed itself
of this remedy. In fact, the inference may well be drawn
that the plaintiff was well content to continue the plan
until in time it was demonstrated that the bank could not
be restored to solvency. There is no evidence that the
defendants’ acts were prompted by wilfulness, malice or
corruption. The scheme whereby the guaranty fund com-
mission was to operate insolvent banks as going concerns
was devised, as stated in the law, for protecting and safe-
guarding the depositors’ guaranty fund. The commission
operated this bank at a time when bankers, depositors,
and these defendants were still of the opinion that the
fund could still pay all claims of depositors in full. The
guaranty fund commission was a part of the general
scheme of protecting bank deposits by a guaranty fund
and when said fund became depleted and hopelessly un-
able to function the commission could not perform the im-
possible. Possibly, if the effects could have been foreseen,
the judgment of the commission would have been differ-
ent. However, it was not seriously challenged at the
time, and no depositor availed himself of the remedy pro-
vided "by section 4, ch. 30, Laws 1925, by invoking the
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power of the district court to secure an order requiring
the commission to close said bank and liquidate the same
as provided by law. It is a fair inference, we believe, that
the depositors, including the plaintiff, relied, not upon the
solvency of the bank, not upon the ability of the com-
mission to restore it to solvency, but rather upon the de-
positors’ guaranty. fund to pay their claims. Their mis-
take of judgment was the same mistake as that of the de-
fendants.

The bank was not operated in violation of law. It was
open for business and all the money withdrawn and trans-
actions of the bank were in the usual and ordinary course
of banking business. The deposits shrunk, it is true, but
it is equally true of all banks during this period. It is also
true that some depositors withdrew their deposits. But
the bank was open for business, and depositors had a
right to such withdrawals. Looking backward, with the
benefit of subsequent experience, one may say that the loss
might have been less had the bank been liquidated at
once. But it is doubtful if the plaintiff, its attorneys, or
any depositor thought so at the time. The guaranty fund
commission did not think so.

But are the defendants liable for an honest mistake of
judgment? They were public officers, and, as such, not
liable for mistakes of law or of fact while acting in good
faith. The general rule is stated in 22 R. C. L. 485, sec.
163, as follows: “Where an officer is invested with dis-
cretion and is empowered to exercise his judgment in
matters brought before him, he is sometimes called a
quasi judicial officer, and when so acting he is usually
given immunity from liability to persons who may be in-
jured as the result of an erroneous decision, provided the
acts complained of are done within the scope of the officer’s
authority, and without wilfulness, malice, or corruption.
This immunity from civil liability for a mistake in judg-
ment extends to errors in the determination both of law and
of fact. Therefore where the question of his liability is in-
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volved, it is not material whether he used reasonable care
in ascertaining the facts on which his judgment was
founded. As regards errors of law he is equally protected
when he adopts a mistaken construction of an act of
congress or a state statute, or when he misunderstands
the common law.”

The trial court filed an able opinion in this case, to
which we are indebted for a careful and helpful analysis
of the case. After careful and painstaking consideration,
we reach the same conclusion. It is, therefore, ordered
that the appeal be dismissed.

APPEAL DISMISSED.

SAM W. GOLDFEIN ET AL., APPELLEES, V. CONTINENTAL
INSURANCE COMPANY, APPELLANT.

FiLep JunNE 16, 1933. No. 28567.

1. Principal and Agent. In establishing agency, it is necessary
to take into consideration the facts and ecircumstances in the
case, the relations of the parties, what they did, their usual
course of dealing, what instructions were given, if any, the
conduct of the parties generally, and the nature of the trans-
action.

2. Words and Phrases: “IMPLIED.” The word “implied” is used
in law as contrasted with ‘“express;” that is, where the in-
tention in regard to the subject-matter is not manifested by
explicit and direct words, but is gathered by implication or
necessary deduction from the circumstances, the general lan-
guage, or the conduct of the parties.

3. Principal and Agent: AGENCY: AUTHORITY. An agency may

arise by implication from acts done by the agent with the con-

sent or acquiescence of the principal; likewise, the scope of
his authority may be so determined and defined. Evidence
of a course of dealing by the agent, sanctioned by his principal,
is one of the generally recognized modes of showing the extent
of the agency.

: An agency may be implied from the recogni-
tion or acquiescence of the alleged principal as to previous
acts done in its behalf by the alleged agent, especially if the
agent has repeatedly been permitted to perform acts like the
one in question; and where there is a controverted issue of
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fact on this proposition, it is proper to submit the case to
the jury.

AUTHORITY. “When the extent of an agent’s
authorlty is in issue, no special instructions having been given
to him, his actual authority to do a particular act in con-
nection with the transaction may be inferred from proof that
the principal had authorized or ratified similar acts in con-
nection with past transactions of the same character, and
entrusted to the agent under similar circumstances.” First
Nat. Bank of Wilber v. Ridpath, 47 Neb. 96.

APPEAL from the district court for Madison county:
CHARLES H. STEWART, JUDGE. Affirmed as modified.

- Wells, Martin, Lane & Offutt, for appellant.

George W. Dittrick, Jack Koenigstein and Hugh J.
Boyle, contra.

Heard before Goss, C. J., DEAN, Goop, EBERLY, DAYy
and PAINE, JJ., and MESSMORE, District Judge.

MESSMORE, District Judge.

This is an appeal from the judgment entered in an ac-
tion in the district court for Madison county on a fire in-
surance policy issued by appellant, defendant below, to
appellees, plaintiffs below, urtder an adjustment of a fire
loss sustained by plaintiffs, alleged to have been made by
one Frank A. Sucha, plaintiffs alleging that the said
Sucha was the duly authorized agent of the company to
adjust said loss, and praying for the amount of the ad-
justment of the loss so made by the said Sucha.

Defendant answered, denying the allegations of the pe-
tition, and expressly denying that the said Sucha had any
authority to act for it in any adjustment, appraisal or in-
vestigation of the loss in question, or that he did or at-
tempted to bind defendant by any of his acts or had
authority to waive any of the provisions of said policy of
insurance. Other defenses were alleged, which need not
be considered here.

At the trial the court limited the issues: First, as to
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whether or not an adjustment had been made by Sucha,
and, second, whether or not Sucha was an authorized
agent of defendant company so that it would be bound by
the adjustment.

Plaintiffs’ evidence considered for the purposes of this
opinion follows: Plaintiff Sam W. Goldfein testified he
was acquainted with one Elmer Graham, of Creston, Ne-
braska, who was in the insurance business; that he had
several policies of fire insurance which Graham had
written for him, which were set out in the record and the
amounts of said policies; that after the fire loss occurred
he notified Graham of its occurrence; that the witness and
Graham met at the bank, where witness took the policies
out of the box and checked them over with Graham, who
said he had notified all the companies he represented; that
later Graham brought Sucha to witness’ store and intro-
duced him; that the policies were delivered to Sucha, who
made a memorandum of them, and who, with Rosa Gold-
fein, one of the plaintiffs, proceeded to adjust the loss and
arrive at a figure and adjustment; that Sucha made
proofs of loss on all policies except one, including proof of
loss under the policy issued by defendant company.

Frank A. Sucha testified that he had worked for the de-
fendant company for a period of 9 years up to about
1928; that subsequently he went into business as an inde-
pendent adjuster and had adjusted losses for the defend-
ant company, having on occasions adjusted losses for it
while on the ground and without prior authorization from
it; that in every instance the company had accepted the
proofs of loss, except in the instant case.

Mr. Graham testified that he represented several of the
companies in which plaintiffs had insurance and had
written insurance for them, but not in the defendant com-
pany; that he had blanks and was authorized as a solicit-
ing agent of the company, but was not authorized to make
adjustments and had merely introduced Sucha to plain-
tiffs, Sam W. and Rosa Goldfein, as an adjuster.
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The evidence further shows that a Mr. C. A. Lederer,
agent of the defendant company at Norfolk, Nebraska, and
who issued the policy in controversy, had been notified of
the fire loss immediately®after its occurrence.

For: the defendant the witness E. L. Crellin, state agent
for it, having charge of the state of Nebraska both in
sales and adjustments of insurance losses, testified that
every adjustment in so far as Sucha was concerned was a
separate assignment; that Sucha had handled certain ad-
justments for the company since he had become an inde-
pendent adjuster; that if an adjuster heard of a loss
where the company was involved, before making an in-
vestigation, he called the company’s office by telephone or
came to the office or wired, asking that he represent the
company on that particular claim; that he did not give
Sucha, either orally or in writing, authority to adjust any
claims except those expressly or specifically assigned to
him; that certain adjusters, including Sucha, had made
adjustments in cases where property had been destroyed
or damaged by a tornado in a locality without express or
direct authorization from the company, but that, however,
fire losses were not adjusted in this manner; that he had
no knowledge of Sucha investigating the loss in question
prior to the time the company received proof of loss in
this case from him, and the company was not aware of
the fire until Sucha had submitted such proof of loss,
which was returned immediately to him, and that the
company did not ratify his adjustment nor pay him for
any adjustment he made in the matter; that Graham did
not write the policy and had no authority to make ad-
justments but was merely a soliciting agent; that Sucha
had adjusted a mercantile loss for the company in one in-
stance, which was a total loss. On cross-examination the
witness testified that he had a conversation with Sucha
relative to the loss in question; that one of the objections
was that the loss was too high; that Sucha was mistaken
when he testifi