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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASK A

SEPTEMBER TERM, 1932

JOSEPH C. FLESCH, APPELLEE, V. PHILLIPS PETROLEUM
COMPANY, APPELLANT.

FiLED NOVEMBER 4, 1932. No. 28544.

Master and Servant: WORKMEN’S COMPENSATION AcCT: ToTAL
DisaBILITY. “A workman, who, solely because of his injury, is
unable to perform or to obtain any substantial amount of labor,
either in his particular line of work, or in any other for which
he would be fitted except for the injury, is totally disabled
within the meaning of the workmen’s compensation law.”
Wingate v. Evans Model Laundry, 123 Neb. 844,

Evidence. Cogent reasons that strengthen the opinion of an
expert witness as to a scientific fact in issue and tend to weaken
opposite expert opinions not so supported may determine the
issue.

Master and Servant: WORKMEN’S COMPENSATION AcT: CLAIM
FOR DiSABILITY: PROOF. Under the workmen’s compensation
law, a claim for disability held properly allowed on contradicted
evidence that an accidental injury to employee’s feet resulted
in traumatic arthritis therein, the defense being that the em-
ployee’s disability was due to infectious arthritis independently
of the accident.

: : Norice. Failure to give employer
notice of a claim for compensation within the statutory period
of six months is not necessarily a defense, if employee’s acci-
dental injury is latent and progressive and cannot with reason-
able certainty be recognized at first as compensable, where
notice is given within six months from the time the employee
acquires knowledge of a compensable disability as a result of
the accident.

(1)
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APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Affirmed.

Gaines, McGilton, McLaughlin & Gaines, for appellant.
Henry G. Meyer and James C. Kinsler, contra.

Heard before ROSE, DEAN, Goop, EBERLY, DAY and
PAINE, JJ.

ROSE, J.

This is a proceeding under the workmen’s compenga-
tion law. Joseph C. Flesch, plaintiff, was employee, and
Phillips Petroleum Company, defendant, was employer.

Plaintiff was engaged in the duties of his employment
March 10, 1931, in an automobile service station operated
by his employer at Forty-eighth and Dodge streets,
Omaha. While then and there at work below the rear
end of an automobile which had been elevated to a height
of 55 inches on a hoist, he attempted to loosen rear
shackle bolts with an iron bar which suddenly slipped
when he was suspended thereon by his hands and, leaning
forward, he unexpectedly fell six inches or more and
landed with the balls and toes of his feet on a concrete
floor. Alleging he thus sustained compensable injuries
to his feet, he presented his claim to the compensation
commissioner, who disallowed it. Plaintiff appealed to
the distriet court for Douglas county and proceceded on
the theory that the accident resulted in permanent dis-
ability in the form of traumatic arthritis in his feet. The
claim was resisted by defendant on the grounds that the
arthritis was caused by infection independently of the
accident and that the necessary six months’ statutory
notice of a claim for compensation had not been given.
The district court found the issues in favor of plaintiff
and rendered a judgment in his favor for $15 a week
from July 1, 1931, to September 1, 1931; $12.50 a week
from September 1, 1931, to March 1, 1932; $15 a week
thereafter during disability; $145 for services of his
physician. Defendant appealed.
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On a trial de movo in the supreme court, defendant
presented a formidable argument on the proposition the
employer proved by a preponderance of the evidence that
the disability for which the employee claimed compensa-
tion was caused by infectious arthritis as’ distinguished
from traumatic arthritis and not by an accident. This
was the principal issue on which the parties divided.

Some material facts are not in dispute. Plaintiff en-
tered the employ of defendant in January, 1931, when
he was 23 years of age. As a prerequisite to his employ-
ment he was subjected to a physical examination by a
physician of defendant’s selection. As a result plaintiff
was certified to be in a good condition of health without
mention of any physical defects. Prior to March 10,
1931, he was not handicapped by any infirmity in his
feet, but whenever he walked thereafter he suffered pain
and weakness therein and was thus hampered in his work.
He had fallen from the iron bar on which he had been
suspended and had landed on his feet in the manner
stated in his claim for compensation. He complained of
his injuries without delay and on the night following the
accident he treated his feet for pains and soreness. Con-
tinuously thereafter he sought and received the services
of physicians without substantial improvement of his con-
dition and lost his position July 1, 1931, when injuries
to his feet unfitted him for the services he had been
performing at defendant’s service station and for any
other work requiring him to be constantly on his feet.
After the accident he suffered from pain and weakness
in the metatarsal arch of his right foot where arthritis
in some form developed. The facts thus outlined are not
open to serious controversy. Plaintiff walked with crutches
at the time of the trial and was totally disabled within
the meaning of the workmen’s compensation law, if his
disabling injuries resulted from the accident March 10,
1931; the rule of law applicable to his disability being as
follows:

“A workman, who, solely because of his injury, is un-
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able to perform or to obtain any substantial amount of
labor, either in his particular line of work, or in any
other for which he would be fitted except for the injury,
is totally disabled within the meaning of the workmen’s
compensation law.” Wingate v. Evans Model Laundry,
123 Neb. 844.

In the present proceeding the trial in the district court
on the main issue was a contest between expert witnesses.
One physician testified for plaintiff and four for defend-
ant. All resorted to physical examinations of plaintiff or
to hypothetical questions, to radiographs or X-ray pic-
tures of his feet, to the history of the accident, to the
nature of the arthritis and to expert knowledge as bases
of expert opinions. There was no disagreement on the
point that arthritis may be either traumatic or infectious,
the former being caused by a wound and the latter by
an infection. .

Plaintiff’s physician testified that, to find a source of
infection that would account for arthritis, he made with-
out success an exhaustive search extending to laboratorial
tests. Giving reasons, he expressed, in effect, the opinion
that there was a fracture of, or a traumatic injury to,
the distal end of the fifth metatarsal bone of plaintiff’s
right foot as the result of the accident and that the
wound caused the arthritis from which plaintiff suffers.
The experts called by defendant expressed the opinion,
in substance, that the fall did not cause a traumatic in-
jury resulting in arthritis and that the disorder was
caused by an infection. Tonsils were mentioned as a
source of arthritis, but they were promptly removed by
surgery and plaintiff thereafter grew worse instead of
better. A definite source of infectious arthritis was not
discovered. Moreover, defendant’s experts admitted they
did not exhaust the sources of knowledge on this subject
or have the benefit of laboratorial tests, though a focus
of infection, if pointed out, would have strengthened their
diagnosis and weakened the testimony of plaintiff’s ex-
pert. Cogent reasons that strengthen the opinion of an
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expert witness as to a scientific fact in issue and tend
to weaken opposite expert opinions not so supported may
determine the issue. The circumstances support the claim
for compensation. The expert testimony on behalf of
plaintiff rests on the better foundations. The reasons
given for the opinion of plaintiff’s expert are more cogent
than the reasons given for the contrary view expressed
by the four experts on the other side. The evidence pre-
ponderates in favor of plaintift.

Was failure to give the statutory notice shown? From
the beginning defendant had actual knowledge of the ac-
cident. In contemplation of law the employer did not
prove the defense that plaintiff’s claim for compensation
was defeated by failure to give the employer notice of
the claim within six months. The accident occurred
March 10, 1931. Defendant received legal notice Decem-
ber 2, 1931, through the proceedings before the compen-
sation commissioner. Plaintiff was not entitled to com-
pensation for a total disability caused by traumatic arthri-
tis before July 1, 1931, and statutory notice was given
within six months thereafter. Until that date he contin-
ued to work at defendant’s service station except during
short intervals while he was temporarily excused to pro-
cure treatment and to rest his feet. In the meantime he
drew his wages and sought relief from physicians selected
by defendant or from other physicians to whom he went
on his own initiative. The statute provides: :

“No proceedings for compensation for an injury * * *
shall be maintained, * * * unless the claim for compen-
sation with respect to such injury shall have been made
within six months after the occurrence of the same.”
Comp. St. 1929, sec. 48-133.

Physicians employed by defendant and a physician con-
sulted by plaintiff did not agree before July 1, 1931, or
at any subsequent date, that plaintiff had a disability
known as ‘“traumatic arthritis” traceable to the accident
March 10, 1931. It would be exacting too much of an
ordinary laborer and layman to charge him with knowl-
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edge of an obscure scientific fact about which experts
disagree and require him to give at his peril a notice
based on that hypothesis. Such was not the import or
purpose of the legislative act. The accident and the com-
pensable injury were not simultaneous. From March 10,
1931, until July 1, 1931, the accident did not deprive
defendant of his wages. The injury was latent and pro-
gressive during that period and did not at first indicate
a compensable injury. Liberally construing the work-
men’s compensation law to give effect to its provisions
and purposes, it has often been held that failure to give
the employer notice of a claim for compensation within
the statutory period of six months is not necessarily a de-
fense, if the accidental injury is latent and progressive
and cannot with reasonable certainty be recognized .at
first as compensable, where notice is given within six
months from the time the employee acquires knowledge
of a compensable disability as a result of the accident.
Selders v. Cornhusker Oil Co., 111 Neb. 300; McGuire v.
Phelan-Shirley Co., 111 Neb. 609; Johansen v. Union Stock
Yards Co., 99 Neb. 328; Travelers Ins. Co. v. Ohler, 119
Neb. 121; City of Hastings v. Saunders, 114 Neb. 475;
Astuto v. V. Ray Gould Co., 123 Neb. 138. Failure to
give timely notice, therefore, was not established as a
defense.

The trial court charged defendant with $145 for serv-
jces of William J. Nolan, a physician selected by plaintiff.
This ruling is criticized as erroneous. It is insisted that
skilled physicians in the employ of defendant were ready,
able and willing to give plaintiff all necessary attention
and treatment and that the employment of Nolan was
unnecessary and unauthorized. A careful consideration
of the record leads to the conclusion that the circum-
stances justified the selection of Nolan and the allowance
for his services. A sufficient reason for reversing the
judgment below has not been given. Plaintiff is allowed

$150 for the services of his counsel in the supreme court.
AFFIRMED.
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ALBERT SHAFFER V. STATE OF NEBRASKA.
FiLep NOVEMBER 4, 1932, No. 28301,

1. Criminal Law: ERRoRS: REvIEW. Upon review of a criminal
action to this court, the errors relied upon for reversal must be
so designated in the brief and definitely and specifically set forth
and discussed therein.

2. Indictment and Information: LARCENY. The language of an in-
formation is in substantial compliance with the statute, where
it alleges that a defendant did ‘“unlawfully, wilfully, and
feloniously steal, take, lead, and carry away one black Hol-
stein calf, weight from about 300 pounds to about 400 pounds,
of the value of $20, the personal property of one J. Merrell
Shephard, * * * the owner thereof, and against his will.”

3. Criminal Law: HARMLESS ERRORS. Upon review of proceedings
in a criminal prosecution, harmless errors are not sufficient
grounds for the reversal of a conviction.

EVIDENCE: PrEVIOUs CONVICTION. Where defendant
in a criminal prosecution denies his previous conviction of a
felony, the record of such a conviction is admissible in evidence,
though pending upon a proceeding in error not yet determined.

5. Evidence examined, discussed in the opinion, and held, that the
verdict is sustained thereby.

ERROR to the district court for Dodge county: FRED-
ERICK L. SPEAR, JUDGE. Affirmed.

Joseph E. Daly, for plaintiff in error.

C. A. Sorensen, Attorney General, and Clifford L. Rein,
contra.

Heard before ROSE, DEAN,- Goop, EBERLY, DAY and
PAINE, JJ.

- DEAN, J.

An information was filed in the district court for
Dodge county against Albert Shaffer, the defendant,
wherein it is charged that on or about the evening of
April 17 or the morning of April 18, 1931, Shaffer and
one Jerry Mack unlawfully and feloniously stole a black
Holstein calf, of the alleged value of $20, without the con-
sent or knowledge of J. Merrell Shephard, the owner. A
demurrer to the information was filed by the defendant
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and overruled by the court. Subsequently, upon submis-
sion, the jury found the defendant guilty as charged.
Thereupon the court sentenced the defendant to serve a
term of three years in the penitentiary, the sentence to
commence at the expiration of a former sentence imposed
upon him for a like offense. The defendant prosecutes’
error.

Fourteen assignments of alleged error are set out in
the defendant’s brief, but it is not stated therein that
such errors are relied upon for a reversal. Elsewhere it
is stated: ‘“Space allotted to a brief * * * will not afford
the opportunity to present a statement in connection with
each of the errors appearing in the record and of the
law pertaining thereto, but the appellant relies upon each
and every error appearing in the record and presents the
entire record and the law in this appeal.” It is a funda-
mental rule that, upon review, all errors relied upon for
reversal should be designated in the brief and definitely
and specifically set forth and discussed therein. We there-
fore pass only upon those assignments of alleged error
upon which the defendant apparently places principal
reliance for a reversal.

The sufficiency of the evidence to sustain the conviction
is attacked by the defendant. A review of the record,
.however, discloses the following material faects:

The defendant was engaged in the buying and selling
of live stock and produce prior to the time in question
here. It appears that Jerry Mack, named in the informa-
tion with the defendant, was employed at various times
by him to assist in loading and unloading cattle and at
other odd jobs. Mack confessed to his part in the theft
of the black calf in question and implicated the defend-
ant, who was thereupon arrested. According to Mack’s
statement before the jury, he and the defendant stole the
calf from the pasture of J. Merrell Shephard on the night
of April 17, and it was taken with seven other calves to
Meadow Grove and there sold at a public sale. Mack
testified that he did not see the defendant until after the
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sale, when he was shown a sales slip which disclosed that
the calf had brought $13.75, of which amount he received
$2 at the time, and $3 at a later period.

The owner of the calf testified that it was missed from
the pasture on the morning of April 18, and that some
evidence was seen where the calf might have been led or
dragged away from the pasture near the road. He and
his hired man identified the calf at the farm home of the
man to whom it was sold at the sale in Meadow Grove.

The defendant admitted that Jerry Mack had been in
his -employ at various times, but he denied that they were
together when the calf is alleged to have been stolen. He
testified, however, and the evidence of a live stock dealer
and a trucker substantiate his averment, that he pur-
chased a black calf on or about April 16 at a sale near
College View, and that it was this calf, and not the one
alleged to have been stolen from Shephard, that was sold
at Meadow Grove several days thereafter. A witness who
lived on the defendant’s land testified that the defendant
did bring a black calf to his acreage which he, the de-
fendant, stated had been bought by him in Lincoln, but
this witness also testified that this particular calf died
several days later and that it was buried on the defend-
ant’s land. To substantiate this fact, the carcass of the
calf was produced. The evidence, therefore, tends to dis-
prove the defendant’s contention that the black calf in
question here had been bought by him several days be-
fore the sale at Meadow Grove. And evidence was offered
tending to prove that the defendant stated to one witness
that he was going out to get some calves on the night in
question and that he asked another witness to go along
if he wanted to “make some easy money.”

The defendant contends that the information does not
state an offense. But we conclude that the language of
the information is in sufficient compliance with the stat-
ute, where it alleges that the defendant did “unlawfully,
wilfully, and feloniously steal, take, lead, and carry away
one black Holstein calf, weight from about 300 pounds.
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to about 400 pounds, of the value of $20, the personal
property of one J. Merrell Shephard, * * * the owner
thereof, and against his will.”

It is also contended that temporary absence of the trial
judge from the courtroom during parts of the arguments
to the jury constitutes reversible error. The record does
“not affirmatively show prejudicial error in this respect.
‘The showing as to what occurred at the time related to
a complaint of confusion in the courtroom and to the fail-
ure of defendant to procure a ruling on objections to
challenged misconduct of the prosecuting attorney in ad-
dressing the jury. The record does not show that the
jury were disturbed by a confusion in the courtroom or
that counsel was thus interrupted to the prejudice of the
defendant. The matter to which the objections were di-
rected was not shown to be of such a nature as to amount
to reversible error.

Defendant argues further that there was an error in
a ruling on evidence. In reply to a question as to whether
defendant had previously been convicted of a felony, he
answered: “I don’t consider myself convicted.” The in-
quiry was proper. Comp. St. 1929, sec. 20-1214. A for-
mer judgment of conviction for cattle stealing was admit-
ted in evidence, though not then reviewed but subject to
review in an error proceeding. Shaffer v. State, 123 Neb.
121. The record of the unreversed judgment of convic-
tion was not destroyed as evidence by the error proceed-
ing. The statute provides:

“A witness may be interrogated as to his previous con-
viction for a felony. But no other proof of such convic-
tion is competent except the record thereof.” Comp. St.
1929, sec. 20-1214.

A judgment or conviction in a criminal prosecution is
not vacated by an undetermined error proceeding. Its
enforcement may be temporarily suspended by bail and
suspension of sentence pending review, but it is neverthe-
less a judgment until set aside, and as such it is evidence
of a conviction. Pending review it is effective for the
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purpose of imprisonment of the convict, unless suspended
by authorized bail or other operation of law. It is only
after it is set aside that it is not a judgment and not
competent evidence of a conviction. The statute does not
make an exception to its competency pending review.
The record of the conviction was properly received in
evidence.

We have examined certain instructions requested by the
defendant and refused by the court, but find no error in
the court’s ruling thereon. The instructions given by the
court of its own volition fairly reflect the facts and the
law applicable thereto. Other assignments have been
presented, but we do not find reversible error therein.
The verdict is sustained by the evidence and the judg-
ment is

AFFIRMED.

BERTRAM W. WRIGHT, APPELLEE, V. RICHARD L. WILDS
ET AL.: WILLIAM SMALE, EXECUTOR, APPELLANT.

FiLEp NovEMBER 4, 1932. No. 28279.

1. Witnesses: COMPETENCY: TRANSACTIONS WITH DECEDENT. No
person having a direct legal interestinthe result of a civil action,
when the adverse party is the representative of a deceased per-
son, shall be permitted to testify to any transaction or con-
versation had between the deceased person and the witness,
except under conditions provided by section 20-1202, Comp. St.
1929.

2. Mortgages: ASSIGNMENT. Evidence held to establish that pur-
ported assignment of mortgage was not signed by mortgagee.

APPEAL from the district court for: Morrill county: Eb-
WARD F. CARTER, JUDGE. Reversed, with directions.

F. E. Williams and R. O. Canaday, for appellant.
Neighbors & Coulter, contra.

Heard before RoOSE, DEAN, Goop, EBERLY, DAY and
PAINE. JJ.


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































