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IN MEMORIAM

CHARLES BLAIR LETTON

At the session of the Supreme Court of the State of
Nebraska, September 19, 1932, there being present Hon-
orable Charles A. Goss, Chief Justice, Honorable William
B. Rose, Honorable James R. Dean, Honorable Edward E.
Good, Honorable George A. Eberly, Honorable L. B. Day,
and Honorable Bayard H. Paine, Associate Justices, the
following proceedings were had:

May it Please the Court:
Your Committee beg to report the following:

In Memory of Judge Charles B. Letton

We pause to record the death of one who devoted his
life to the study, improvement and administration of the
law.

Charles Blair Letton was born in Edinburg, Scotland,
October 25, 1853. His early education was acquired in
the schools of Edinburg and Glasgow in his native land.
In early manhood he came with his parents to Nebraska.

He was graduated from the State Normal School at
Peru in this state in June, 1879.

The schools, however, only started his education. He
was a student all his life. To him the profession of law
was not a mere trade or calling, it was to him a learned
profession. The philosophy of the law appealed to him.
He possessed the true Scotish instinet for scholarship.
And our system of jurisprudence was to him always a
subject of profound study. -

As a member of the bar, as a trial judge, and as a
member of this court, he was always loyal to the great
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principles of the law evolved from the experience of the
ages. He realized that the law—the product of the wis-
dom of the ages—is wiser than any one lawyer or any
one judge. He realized that, while justice must be ad-
ministered, yet this must be done without overturning the
fundamental principles of the law. He knew full well
that our social structure rests upon the consistent and
regular administration of the law.

While his vocation was the administration of the law,
his avocation was its improvement and its constant adap-
tation to our ever changing civilization.

He was an enthusiastic charter member of the Amer-
ican Institute of Law, a society whose object it is to keep
our jurisprudence in step with our ever changing cir-
cumstances. This study brought him great pleasure and
made him a truly scholarly lawyer.

Judge Letton was an independent thinker and readily
granted to others the same freedom of thought that he
claimed for himself. While positive in his own views he
was always tolerant of the views of others.

As a lawyer, as a judge, as friend, neighbor, father and
husband he rose to the full measure of our ideal.

His voice is stilled, his work among us is finished, and
yvet he lives on in his influence on the culture, civilization
and jurisprudence of the state of his adoption. For all
time that culture, civilization and jurisprudence will not
be the same that it would have been if he had not lived
and wrought among us.

Thus, he leaves a living monument to his high ideals,
his constant and persistent efforts for the amelioration of
mankind.

On May 1, 1932, he reached the end of a life full of
years and good works, leaving a record worthy of the
emulation of those who follow.

In the death of Judge Letton our profession loses one
of its most useful members, this Court one of its orna-
ments, and the State one of its distinguished citizens.
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May this memorial be spread at large on the records
of this Court and a copy thereof transmitted to his family.
A. M. MORRISSEY
B. S. BAKER
W. H. THOMPSON
H. H. WiLsoN
PAUL JESSEN
Committee

Judge William H. Thompson.

If the Court Please:
4 In joining with the members of this Honorable Court

and the Bar of this state in paying tribute to our brother
and former associate on the bench, the departed Charles
B. Letton, I do so with a sense of utter inability to do
him and his services adequate justice.

My first close acquaintance with him was as a prac-
titioner many years ago, then a judge of the district
court, next as a member of the court commission, and
finally as an associate member of this Honorable Body,
and as its clerk. I shall ever remember the occasion of
his ‘administering to me the oath of office which quali-
fied me as one of your associates; and am not unmindful
of the manifest sincerity and helpfulness he showed and
extended to me in familiarizing me with the procedure
and duties as an Associate Justice. I was then the junior
member of this exalted body, and greatly appreciated his
advice and kindness. Indeed would I be recreant to every
instinet of human gratefulness, fellowship, and kindness,
were I not at this time to acknowledge the unstinted help
and counsel given me by the departed and each member
of the bench then serving, at a time when most needed
by me.

He was a native of Scotland, as has been said, and in
his early youth became an adopted son of our country
and state. While with characteristic Scotch tenacity he
clung to the land of his nativity with its interesting and
instructive history and its traditions, he was ever loyal
to the land of his adoption, and its people, laws, institu-
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tions and government occupied the first place in his
warm heart.

Judge Letton was a man of strong likes and dislikes,
and an untiring worker, ever watchful and painstaking
‘on the bench, as well as in chambers. His scholarly at-
tainments were not only applied to the particular cases
assigned to him, but radiated beyond that and extended
to all matters coming before the Court. Nothing was
finished with him until he could with conscientious sin-
cerity join in the conclusions reached. He was blessed
in his life work with keen discrimination, profound judg-
ment, and the courage of his convictions. When the oc-
casion required it in his view, he dared stand alone. He
was intrepid, and thus persistently clung to his convic-
tions.

He was gifted with an analytical mind, was forceful
and convincing in debate, remorseless in logic, and an
outstanding personality in any assembly. While he had
a heart as sympathetic as his ideal, Bobby Burns, and a
linguistic ability enabling him to clothe his ideas in a
pleasing and diplomatic manner, yet, when aroused by
what he perceived to be a distortion or perversion of the
true facts, his keen analysis enabled him to readily divine
the true intentions and arrive at the mnaked truth with
force and clarity. His was a lawyer’s life. His duty to
the Court as a practitioner, to his client and his profes-
sion was sacred and cherished by him. He was a just
judge.

He played his part well, and without flinching; won
and held the confidence and esteem of all with whom he
touched elbows. He honored the bench, and it is fit we
honor him. Shall we bid him farewell—a long farewell—
or shall we join with the poet in saying:

“Life is a drop from the river

That rises in mist o’er the lea,

A moment in space to quiver

Then falls on the breast of the sea.
It was—it is—mnow gone forever,

Yet lives through eternity.”
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Judge Benjamin S. Baker.
May it Please the Court:

I feel it a high honor to be privileged to participate
in these services. I feel my inability to properly speak
of the high qualities in the life of our departed brother.

Having enjoyed a close and profitable relationship with
Judge Letton, covering a period of over fifty years, I was
familiar with his habits and manner of living. He was
unassuming, courteous and approachable.

Judge Letton was endowed with a clear, strong and
analytical mind; industrious, energetic, and free from the
follies of life. He made the best of every opportunity
to fit himself for his chosen profession.

He was a man of unimpeachable character, sympathet-
ic, urniselfish, and generous. He recognized, to the fullest
extent, the rights of his fellow man, and was ever ready
to see that justice was meted out. I knew him as a
struggling young lawyer; I knew him as a successful ad-
vocate; I knew him as a learned, just and impartial nisi
prius Judge; I knew him as a distinguished member of
this Honorable Court, and the keeper of its records. In
all these positions he did his part with marked fidelity,
ability and distinction. His every thought was to be
right and to do his whole duty.

Judge Letton was a devoted and model husband and
fond and inspiring father, and an exemplary citizen.

In the passing of Judge Letton, the legal profession has
lost one of its most distinguished members, and the state
one of its most honored and valuable citizens. His life
is a legacy and inspiration to future generations.

Judge Paul Jessen.
May it Please the Court:

I can add but little to the report of your committee.
The members of this Court and others on your committee
are in a position to speak on this occasion with more as-
surance than I. Few lawyers in Nebraska have served
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their profession and their state with more distinction
than Judge Letton. A bare recital of his professional life
is sufficient proof of this.

As a young lawyer in a country town he 'served his
clients in such a way that he was asked to take charge
of the legal affairs of his County. His work as County
Attorney was such that the District asked him to preside
as one of its judges, and his work there was of such a
character that it attracted attention outside of his dis-
trict and he was advanced to associate membership in
this Court, the highest honor that comes to a lawyer in
our State.

Here for twenty years he discharged the duty of that
high position in such a way as to reflect credit and honor
on himself and on the position he occupied. His work
as a judge was always marked by courage and faithful-
ness to duty. He was one of the few judges who did
not allow his work on the bench to wean him from in-
terest in men and affairs outside of his profession. His
interest in life reached beyond the shelves of his library
and formed a strong bond of friendship with his fellow
men. His work is now finished and his most enduring
monument was built by himself in the Judicial records
of our State, and in the memory of his fellow lawyers.

His life was an inspiration, his work an honor to our
profession. To his duty as a judge, to his obligation as
a citizen, and to his friends, he gave his best endeavor;
no man can do more, none should do less.

Honorable C. A. Sorensen.

The Attorney General’s office joins in honoring the
memory of the late Charles B. Letton. He stood for the
finest traditions of the legal profession. He increased the
respect of the people for the Bar and Bench in Nebraska.

Young lawyers liked him. Many young lawyers were
kept from being humiliated by receiving from Judge Let-
ton a friendly tip as to procedure.

Nebraska has lost one of its outstanding citizens.
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Judge Bayard H. Paine.

The life of Judge Letton was ever one of self-restraint,
self-mastery and poise, which qualities led to his effec-
tive accomplishment of many worthwhile tasks.

Some thirty years ago Judge Letton held an extended
jury term of court at Ord in exchange with District
Judge John R. Thompson, who tried the Miles will case
for Judge Letton at Falls City. While serving as official
court reporter that term at Ord, I had an excellent op-
portunity to study his work as an experienced district
judge. ’

He opened court on the dot and closed as promptly
He kept things moving all the time. As each argument
closed he at once read his instructions to the jury with-
out a moment of delay, for they had been carefully pre-
pared in advance. Then, instead of taking a recess until
the next morning, he at once called the next case on for
trial. He was vigilant, alert and strict in maintaining
order in the crowded courtroom. Whenever any confu-
sion occurred, the proceedings were instantly stopped and
the sheriff instructed to perform his duty. Each evening
we took a long walk, and it was a delight to listen to
his review of trial then in progress, with his keen com-~
ments thereon.

As a stalwart Scotchman, he held his emotions in check
by a strong will and a philosophical balance of mind.
Nothing ever swept him off his feet, and he was ready
to meet every emergency.

In addition to more than 600 opinions which he wrote
as a justice of this court, he delivered many addresses
upon legal subjects, which gave insight to his wide range
of interest and study.

Upon January 5, 1905, he delivered a matchless address
as president of the Nebraska State Bar Association at
its fifth annual meeting. He took for his subject, “The
Influence of James Wilson in the Making of the Consti-
tution.” In this oration he upheld the genius of Wilson,
who was also a Scotchman. He endeavored to prove that
the work of James Wilson in the building of our Consti-
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tution was equal to that of James Madison, but that
Benjamin Franklin, also a delegate from Pennsylvania,
eclipsed Wilson in the public eye.

When George Washington appointed the six members
of the first United States Supreme Court, James Wilson
was one of them, and Judge Letton says was the only
signer of the Declaration of Independence among the
number, and being the most deeply learned in the civil
and common law, as well as the law of nations and the
governmental structure, he was able to clarlfy and
strengthen every subject he touched.

In a paper upon the subject of Lynch Law, also writ-
ten for the Nebraska State Bar Association, Judge Let-
ton denounced in the strongest terms mob rule. He pre-
sented a quotation from the London Law Times, saying:
“When Judge Lynch is called upon to execute mob law,
there is an end of liberty, we cease to be a free people,
we have no longer rights or liberties, for liberty can only
exist when protected by law * * * when the law has lost
its power, liberty dies.” Then in the next paragraph
Judge Letton said: ‘“With these sentiments we must all
agree. Of all despotisms, that of the mob is the most
hideous. Let the legal profession do its part toward end-
ing mob rule and making Lynch Law only a memory.”

As senior Justice of this Court, Judge Letton took part
in the memorial exercises held January 10, 1918, in mem-
ory of Chief Justice Reese. The closing words of the
tribute given on that occasion by Judge Letton, we might
now, in all sincerity, apply to Judge Letton himself.
Listen to them.

“His pole star was right and justice. He would not
knowingly wrong any man by word or deed. In every
case brought to this court for review, he painstakingly
sought to inform himself as to the facts and diligently
sought to ascertain and apply the proper legal principles
so as to reach a conclusion most in accordance w1th
right.”

May I say in closing that for his wise and conservative
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advice as a counselor, for his admitted attainments as an
attorney at this bar, for his prompt and vigorous dis-
patch of business as a trial judge, for his ripe and
scholarly decisions as a Justice of this Court, for his old-
fashioned virtues as a citizen, for his fine example as a
husband and father, for the strength of his Christian life
and character, we commend the example of J udge Charles
B. Letton to the admiration and esteem of all.

Charles A. Goss, Chief Justice.

The memorial and the remarks made by members of
the bar and court have my entire concurrence. Though
Judge Letton was chosen as clerk and librarian just be-
fore 1 became a member of the court, his selection met
my cordial approval. His fine experience at the bar, as
a district judge, and as a judge of the supreme court,
added to his personal character, his legal learning, his
lifelong habit for accuracy, his love for books and his
knowledge of them, made him an ideal clerk and librarian.
He discharged his official duties with fidelity and with the
zest of unquenchable youth.

As a member of this court Judge Letton wrote many
opinions, which were so careful in their statements of
fact, so cogent in their legal reasoning, and so clear in
their language, that they are oft cited as authorities for
the propositions of which they treat.

By reason of his work here and in national groups,
like the American Bar Association, the American Law
Institute, and the American Judicature Society, Judge
Letton was well known to many judges and lawyers all
over the country. They always greeted him with pleasure
and, in his absence, inquired after him affectionately.

The memorial and remarks will be spread upon the
records of the court and ordered printed in the current
Nebraska Report.
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STATE OF NEBRASKA, APPELLEE, V. CHEYENNE COUNTY:
THEODORE M. POPPITZ ET AL., APPELLANTS.

" Fiep MARrcH 31, 1932, No. 28165.

1. Estoppel: BURDEN OF PROOF. “Where a party pleads and relies
on an estoppel, the burden of proof is upon him to establish
the facts upon which the estoppel is based.” Parkins v. Missouri -
P. R. Co., 76 Neb. 242.

2. Adverse Possession. Land cannot be acquired by adverse pos-
session while the title is in the state.

3. Boundaries: LoCATION: EVIDENCE. In surveying land to fix
corners and lines these rules control: (a) Government corners
fixed by the government survey at the time of the original survey
furnish the best evidence of the true location of the corners;
(b) in the absence of such corners, or of satisfactory proof of
their location, the field notes of the government survey (in-
cluding its plats, if any) furnish prima facie evidence from
which the true corners and lines may be located.

4, Appeal. “On appeal in equity cases, this court will, in deter-
mining the weight of the evidence, consider the fact that the
trial court observed the witnesses and their manner of testify-
ing.” Yardum v. Evans, 120 Neb. 699.

APPEAL from the district court for Cheyenne county:
IsaAac J. NISLEY, JUDGE. Affirmed.

R. O. Canaday and F. E. Williams, for appellants.

C. A. Sorensen, Attorney General, George W. Ayres,
Clifford L. Rein and R. P. Kepler, contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, EBERLY,
DAY and PAINE, JJ.
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Goss, C. J.

The state, as the owner of section 16, township 1€
north, range 51, west of the 6th P. M., in Cheyenne coun-
ty, brought this suit to have the disputed boundaries of
the section adjudicated. The land is a school-land sec-
tion. The proceeding is provided for by a special statute
(Comp. St. 1929, sec. 34-301) authorizing the district
court, as in equity, to ascertain and establish permanently
corners or boundaries which are lost, destroyed or in dis-
pute. The statute also provides: “Either the plaintiff or
the defendant may, by proper plea, put in issue the fact
that certain alleged boundaries or corners are the true
ones, or that such have been recognized and acquiesced in
. by the parties or their grantors for a period of ten con-
secutive years.”

The state, in its petition, specifically described by metes
and bounds the lands claimed by it as comprising its sec-
tion 16 by reference to monuments established at the
corners thereof by an official survey made in 1928 by E. C.
Simmons, state surveyor. All adjacent owners in adjoin-
ing sections were purported to be named as defendants,
as was also the county, because of roads established or
likely to be established. Most of the defendants either
filed disclaimers or defaulted, so that the only parties in-
terested in the appeal are the state, as appellee, and
Theodore M. Poppitz and Anna Poppitz, husband and
wife, as appellants.

These appellants answered, admitting they own the
northeast quarter of section 17 (which adjoins the north-
west quarter of section 16). They specifically denied that
the Simmons survey was an official survey of section 16,
or correctly established the boundaries. They alleged that
the original government survey, made in 1869, located the
boundaries between the sections approximately 40 rods
east of the line established by Simmons, that said govern-
ment location has been used and recognized for 60 years,
and that the public has used the said line as a public
highway. The answer further alleged that plaintiff, for
more than 20 years, has occupied and used a full section
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east of said public highway, claiming the same to be sec-
tion 16, has never claimed any land lying west of said
highway, has always acquiesced in said highway as the
boundary, that defendants have owned the northeast quar-
ter of section 17 for 15 years, they and their predecessors
in title have owned and occupied it for more than 40
years, that relying upon all these facts defendants ex-
pended large sums, constructing a dwelling-house, other
buildings, and fences, and improving the land, of all of
which they will be deprived if plaintiff have judgment;
that by reason thereof plaintiff is estopped from asserting
a boundary line between section 16 and the land of de-
fendants according to the Simmons survey or at any other
place than that at which it has been recognized and ac-
quiesced in.

The reply was a general denial. The findings and
judgment were for plaintiff. The decree gave appellants
six months to remove their buildings.

Without in any way deciding or undertaking to pass
upon the question of the power of the state to estop itself
in such a matter as is here involved, it is sufficient to say
there was no proof upon which a judgment of estoppel
against the state could be based. “Where a party pleads
and relies on an estoppel, the burden of proof is upon him
to establish the facts upon which the estoppel is based.”
Parkins v. Missouri P. R. Co., 76 Neb. 242. See 21 C. J.
1250. If the pleading of the appellants be considered as
a plea for title by adverse possession, a sufficient answer
to that theory is found in the elementary proposition that
no title by adverse possession can be acquired against the
state. Topping v. Cohn, 71 Neb. 559. “In the absence
of a provision making the state subject to the statute of
limitations, no title by adverse possession can be acquired
against the state, no matter how long continued.” 2 C. J.
218, 214, citing many cases from the supreme court of the
United States and from thirty states.

As to the allegation of appellants that the state had
used a full section of land east of the highway claimed by
them as the boundary between sections 16 and 17, the
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evidence of the state’s lessee of the school section shows
that he had leased this land for the past six years, that he
had measured it, and that it was about 160 acres short of
the usual 640 acres.

The court accepted as correct the survey of the state
surveyor, E. C. Simmons, who is now dead, but an exem-
plified copy of the record of whose survey was received
in evidence. This survey shows that Mr. Simmons, not
finding any interior government monuments or corners in
section 16, took as his starting points on the east and
south boundaries of the township the outer township cor-
ners of sections 12 and 33, respectively, as established in
a survey made by L. H. Bordwell, county surveyor of
Cheyenne county, and examined and criticized in 1919 by
B. W. Benson, deputy state surveyor. Without going into
details, it may be said that the effect of the Simmons
survey is substantially the same as that of Bordwell. By
these surveys the real boundary line between sections 16
and 17 is 40 rods west of the line claimed by appellants.
This takes in about 40 acres and most of their buildings.

L. H. Bordwell, 85, now of Spokane, testified by depo-
sition. He went to Cheyenne county in the spring of 1874
and lived there until December, 1929. He was a surveyor
and for several terms was county surveyor. Twice he
surveyed township 16, once in 1912 and again in 1918.
When he first knew the land it was prairie. It was burned
over several times before it was settled. The fires burned,
up all the vegetation and all government stakes lying on
the ground to mark the sections. When he made the 1918
survey he first went carefully over the whole township
to discover marks of interior section lines or of any sec-
tion lines, but, being unable to find evidence of the origi-
nal survey, he took the government field notes as the next
best evidence of the survey. He ran every section line in
the township by orders of the county commissioners as
they had declared these lines to be public roads. His sur-
vey of section 16 indicates that it has 637.9 acres. As
we have heretofore indicated, the difference in the Bord-
well and Simmons surveys are slight, so far as they affect
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the line between the parties here. The differences are due
to the fact that Simmons, as he states in his field notes,
did not follow the Bordwell line on the north side of the
sections involved but agreed with Benson’s terminal points
as shown in his survey of the parallel.

Charles H. Gardner, for the last nine years county sur-
veyor, had made surveys in the township at different
times but had never been able even with the government
field notes to find any interior government corners. By
the use of the government field notes he took the Simmons
survey and methods and established the corners of sec-
tion 16 at the same places. -

Witnesses were produced by appellants who, 40 years
earlier, as young boys, attended a school located a little
east and north of the point appellants claim as the south-
west corner of section 16. They were produced by ap-
pellants to furnish evidence of a government corner
there. The best was probably William Gustafson, who
testified there were at the time “one or two holes there,
I couldn’t say whether they were pits or not. * * * The
rock was in one of the holes.” There were fire guards
there and the holes were about in the center of where the
. fire guards crossed. He also testified to fire guards and

four pits and a mound with a stake located at the south-
west corner of section 17; and that 40 years ago the
stake had the numbers of the four sections on it, “20, 17
and 18 and 19.” The stake was larger than the one the
butt of which was dug up there last fall when Mr. Cha-
loupka was surveying and showed that it had rotted
away. The fire guards were still visible last fall. He
also remembers that a lime rock marked the northwest
corner of the northeast quarter of section 17 when he was
a boy and first came to the country in 1889. He last saw
it about 20 years ago, but was present when Mr. Chaloup-
ka dug up a lime rock at about the same location. He
also testified there was a lime rock that marked the north-
east corner of section 17 and fire guards there 40 years
ago; that the north and south road between sections 17
and 16 has been used possibly 30 years, but he saw the

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































