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HENRY J. LINDEMAN, APPELLANT, V. CALAMUS IRRIGATION
DISTRICT ET AL., APPELLEES.

FiLep NovEMBER 10, 1931. No. 27922.

APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Affirmed.

Ritchie, Swenson & Arey, for appellant.
Guy Laverty and Morsman & Maxwell, contra.

Heard before Goss, C. J., Rosg, DEAN, Goop, EBERLY,
DAY and PAINE, JJ. :

PER CURIAM,

This was an action to recover damages for fraud. One
of the defendants, Roy M. Harrop, was served with
summons in Douglas county, while the Calamus Irrigation
District, George T. Tunnicliff, J. C. Bristow, and R. B.
Miller, as trustees of said district, were served in Loup
county. The defendants served in Loup county filed a
special appearance challenging the jurisdiction of the dis-
trict court for Douglas county, which special appearance
was sustained for that neither the petition nor the sub-
stituted and amended petition filed by the plaintiff alleged
facts sufficient to charge any joint liability on the part of
said defendants with the defendant who was served with
summons in Douglas county.

The rule is well established in this jurisdiction that, in
a personal action for the recovery of money only, where
a resident of the county where the action is brought is

(1)
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joined with a resident of another county, to authorize
service upon the latter in the county of his residence, there
must be an actual right to recover against the former.
McKibbin v. Day, 71 Neb. 280; Morearty v. Strunk, 118
Neb. 718. This cause of action is based upon the false and
fraudulent representations of the defendant Roy M.
Harrop, as an officer of said irrigation district. The false
representations were concerned with the validity of the
bonds which were to pay for the construction work. The
plaintiff alleges that as a result of the false and fraudulent
representations he was induced to commence construction
work or works for the irrigation district, to his damage.
In this state irrigation districts are public corporations and
the powers of its officers and directors are limited by
.statute under which it is created. It is admitted by the
appellant that he cannot recover against the irrigation dis-
trict either upon the contract or in quantum meruit. The
irrigation district concerned was dissolved by quo warranto
proceedings for that it was never organized as provided
by statute. The plaintiff had no valid contract and was
without authority to do any work on behalf of the district.
The plaintiff was charged with notice of the want of au-
thority on the part of the board and in dealing with them
he was required to act with reference to the authority or
the limitations and restrictions imposed by legislation.
Lincoln & Dawson County Irrigation District v. McNeal,
60 Neb. 613. The petition of plaintiff shows on its face
that he was aware of the imperative necessity of a judg-
ment of validity in the district court for Loup county and
he also knew there was a contest in these validity proceed-
ings. The question of the validity of the bonds from which
the money was to come to pay for the works was a matter
of public record. It was a matter concerning which neither
the district nor Roy M. Harrop, secretary and universal
agent, had authority to make, since neither the Calamus
Irrigation District nor those acting as officers and directors
had any power to bind the district by a valid contract. The
plaintiff was bound to take notice of such lack of authority,
and therefore the district could not be responsible for the
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false and fraudulent representations in respect to such
power. There was therefore no joint or common liability
against the defendants, Roy M. Harrop, the Calamus Irri-
gation District, George T. Tunnicliff, J. C. Bristow, and
R. B. Miller, as trustees of the Calamus Irrigation District.
The judgment of the district court is
AFFIRMED.

FRED SCHLEUNING ET AL., APPELLANTS, V. KATE TATRO
ET AL., APPELLEES.

FIiLED NoVEMBER 10, 1931. No. 27933.

APPEAL from the district court for York county: LOVEL
S. HASTINGS, JUDGE. A ffirmed.

G. W. France and Charles F. Stroman, for appellants.

Elmer E. Ross, Donald F. Sampson and W. W. Wycoff,
contra.

Heard before Goss, C. J., DEAN and EBERLY, JJ., and
RAPER and RYAN, District Judges.

PER CURIAM.

This is an action brought pursuant to sections 20-2001
and 20-2002, Comp. St. 1929, by Fred Schleuning and
George Schleuning, by E. Robinson, their next friend, to
vacate a judgment in partition and the sale of premises
thereunder, entered in, and made by, the district court for
York county, wherein Kate Tatro, Steven Tatro, her hus-
band, and John C. Schleuning were plaintiffs, and Fred
Schleuning and George Schleuning (plaintiffs and appel-
lants in the present proceeding) and Otto Schleuning and
Lizzie Schleuning were defendants. The final order of con-
firmation of the referee’s sale made in this partition pro-
ceeding was entered on the 9th day of December, 1929.

From appellants’ brief we learn: “Prior to the 10th day
of January, 1902, Catherine Schleuning and her husband,
Adam Schleuning, mother and father of the appellants,
Fred Schleuning and George Schleuning, and of the appel-
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lees, Kate Tatro, John C. Schleuning, Lizzie Schleuning
and Otto Schleuning, were living upon the land involved
herein (here follows description of land), the record title
thereof standing in the name of the mother, Catherine
Schleuning.

“On or about the 10th day of January, 1902, the said
Catherine Schleuning died, testate, leaving surviving her
the said husband, Adam Schleuning, and the six children
designated and named above, the said Kate Tatro being
the only child ever married, and all now and at times herein
mentioned living.

“Her estate was duly probated in York county and, as
provided by the terms of her will, the husband, Adam
Schleuning, was given a life interest in the said land (the
premises here in suit) and atf his death it was to be divided
share and share alike between the six children.

“The father, Adam Schleuning, died in March, 1917, and
thus the title to said quarter section of land became vested
in the said six Schleuning children or heirs herein named
share and share alike.

“From the date of the purchase of the land herein in-
volved, many years prior to 1902, the year of the death °
of Catherine Schleuning, the mother, until about March,
1931, this land was lived upon, occupied, cultivated by the
Schleunings. During said long period of years Kate
Schleuning married Steven Tatro and now is and for many
years has been living at Central City, Nebraska, and John
C. Schleuning, the youngest of said six children, left the
family home many years ago and now is and has been for
a long time living in Los Angeles, California; after the
death of the father and mother, Fred, George, Otto and
Lizzie remained upon said land; some time in 1929 Otto
and Lizzie moved off the said home place, leaving Fred and
George thereon, and they remained there until March, 1931,
when they were forcibly removed by the sheriff of York
county, Nebraska, under a writ of restitution, arising out
of and from the partition suit, the judgment in which action
this suit is brought to vacate and set aside.”
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To the amended petition of the plaintiffs herein separate
demurrers were filed by the defendants based on the
reasons that the amended petition “does not state facts
sufficient to constitute a cause of action,” and that “several
causes of action are improperly joined” therein. These
demurrers were sustained by the district court, and the
plaintiffs electing to plead no further, the action was dis-
missed. From this order of dismissal, appellants, plaintiffs
below, prosecute this appeal.

The express provision of our statute governing the
matter before us is: ‘“The proceedings to vacate or modify
the judgment or order on the grounds mentioned in sub-
divisions four, five, * * * seven (on which appellants rely)
* * * of the last preceding section, shall be by petition
verified by affidavit, setting forth the judgment or order,
the grounds to vacate or modify it, and the defense to the
action, if the party applying was defendant.” Comp. St.
1929, sec. 20-2002. The amended petition of appellants,
to which demurrers were sustained, did not contain a “de-
fense to the action.” The facts conceded in this pleading
entitle the defendants to a deeree in the partition action
confirming the shares and directing sale. Indeed the prayer
of this amended petition is an implied admission of this
fact. It is, in part, that a mortgage on the premises
executed by the purchaser at the partition sale “be ratified
and confirmed;”’ that then the “referee be ordered and
directed again to offer said land for sale,” etec. The gist
of appellants’ complaint may be said to be: (a) That
Fred Schleuning was at all times material to this action
a man of “weak mind and low mentality;” that George
Schleuning was in like manner “an imbecile” and “actively
psychotic and notoriously insane;” (b) that the plaintiffs
in the partition case well knew these facts, but failed to
advise the court by appropriate allegations, and failed to
have a guardian ad litem appointed for the appellants;
(c) that as a necessary consequence the land was sold for
$12,008, instead of $13,008, which it otherwise would have
brought, and a loss was caused of certain buildings which
have been erected on the premises by them, and all of which
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might be removed without damage to the land, and appel-
lants were also deprived of 65 acres of wheat planted by
them on the premises subsequent to the commencement
of the action in partition. It may be said in passing that
neither size, plan, material or value of any of the improve-
ments is alleged by the pleaders, nor is the condition or
value of the planted wheat set forth by them.

In answer to the basic contention of appellants, it may
be said that the general rule is that failure to appoint a
guardian ad litem for an insane defendant is, at most, only
erroneous, for which the appropriate remedy is by a pro-
ceeding in error, and not by an original action to vacate
the judgment. McAllister v. Lancaster County Bank, 15
Neb. 295: Kuhn v. Kilmer, 16 Neb. 699; McCormick <.
Paddock, 20 Neb. 486.

It seems, however, that the express provisions of the
statute governing partition in this state are controlling in
this controversy. Appellants’ amended petition expressly
admits that appellants “were served with summons.” This
language, in view of total absence of allegations to the
contrary, as well as the rule that allegations of a pleading
are construed against the pleader, justifies the inference
that appellants were properly served with summons as pro-
vided by law. In this connection it is expressly provided:
“The defendants (in an action for partition) may be served
in the same manner as in ordinary civil action by summons,
or by publication as provided in this Code, and when all
the parties in interest have been duly served, any of the
proceedings herein prescribed shall be binding and con-
clusive upon them all.” Comp. St. 1929, sec. 20-21,106.
Also: “Upon report of the referee or referees being con-
firmed, judgment thereon shall be rendered that the par-
tition be firm and effectual forever.” Comp. St. 1929, sec.
20-21,105. And further: “The judgment of partition
shall be presumptive evidence of title in all cases, and as
‘between the parties themselves it is conclusive evidence
thereof, subject, however, to be defeated by proof of a title
paramount to, or independent of, that under which the
parties held as joint tenants or tenants in common.” Comp.
St. 1929, see. 20-21,107.
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In addition to the statutes quoted, whose express terms
apparently control, this tribunal is committed to the view
that “District courts have jurisdiction under the Constitu-
tion and the Code to partition real estate; and, when all
of the parties interested in a tract of land are before the
court in such suit, its judgment fixing the shares of the
parties, directing partition, and later confirming a sale of
said real estate is final, and the parties thereto, in the
absence of fraud upon the face of the proceedings, are
estopped thereby, although said judgment is erroneous and
would have been reversed on appeal.” Kazebeer v. Nune-
maker, 82 Neb. 732. Also, see Federal Land Bank v. Tuma,
116 Neb. 99; Manfull v. Graham, 55 Neb. 645; Security
Abstract of Title Co. v. Longacre, 56 Neb. 469; Citizens
State Bank v. Haymes, 56 Neb. 394.

The allegations of the petition with reference to the pur-
chaser, carefully considered, wholly fail to allege facts sup-
porting the conclusion that the purchaser in any manner
participated in the fraud alleged, or that in any manner
affected his character as a bona fide purchaser. Therefore
it appears that he is within the rule that a bona fide pur-
chaser under a decree of partition will be protected by
section 20-1541, Comp. St. 1929, even though the judgment
is thereafter reversed. Kazebeer v. Nunemaker, 82 Neb.
732; Federal Land Baenk v. Tuma, 116 Neb. 99; Pauley .
Knouse, 109 Neb. 716 ; Coates v. O’Connor, 102 Neb. 606.

It follows therefore that the proceedings had and orders
entered in this cause, after service of summons duly made
on the appellants, were binding and conclusive upon them,
and that the action of the trial court in sustaining de-
murrers to their petition in the instant proceeding was
right, and it is

AFFIRMED.

SIDNEY A. TROBOUGH V. STATE OF NEBRASKA.
FiLep NovEMBER 10, 1931. No. 27975.

ERROR to the district court for Webster county: J. W.
JAMES, JUDGE. Affirmed.



8 NEBRASKA REPORTS [VoL. 122
Trobough v. State.

F. L. Carrico, for plaintiff in error.

C. A. Sorensen, Attorney General, and Homer L. Kyle,
contra.

Heard before Goss, C. J., Rosg, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

PER CURIAM.

Sidney A. Trobough was informed against in Adams
county and there charged with having committed murder
in the first degree, in that on November 23, 1928, he pur-
posely and of his deliberate and premeditated malice shot
his wife with a revolver, as a result whereof she died the
same day.

This is the third appearance of this case here. At the
first trial the defendant was sentenced to serve 18 years
in the penitentiary, and at the second trial he was sentenced
to 25 years of servitude. On appeal, both sentences were
reversed. Trobough v. State, 119 Neb. 128; Trobough v.
State, 120 Neb. 453.

In the present trial a change of venue was granted and
thereupon the action was removed to Webster county.
Upon submission there the jury found the defendant guilty
of manslaughter and he was thereupon sentenced to serve
a term of 10 years in the penitentiary. From the judg-
ment so rendered the defendant has brought the record
here for review.

The following facts appear to be fairly established: The
defendant and his wife had been married almost two years
when the tragedy occurred. The defendant was 17 years
of age and his wife was 19 when they were married. They
had one child and at the time of the trial he was about
16 or perhaps 18 months of age.

On the night of November 23, Vern Tooley, a married
man who roomed at the Trobough home, and Lulu Claus,
who also at one time roomed there, and two other guests
were at the defendant’s home for the evening meal. During
the meal the defendant left the table and, upon his return
a few minutes thereafter, he ruffled his wife’s hair. There-
upon Lulu Claus made a reproving remark in respect of
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this action, to which the defendant replied, “Keep still or
I will slap you.” Thereupon Tooley and the defendant
both started for the door, the defendant having first taken
his revolver down from the wall near the kitchen door.
They were induced to return to the table, however. During
the course of the evening it appears from the record that
the defendant “playfully” discharged his revolver into the
floor to “scare” certain of the persons that were present.
When the Claus girl left the Trobough home later in the
evening, the defendant told her she need not return to his
home. Tooley accompanied her to a taxicab and he then
went into the room which he occupied at the Trobough
home. Thereupon it appears that the defendant’s wife-
remarked, with reference to Miss Claus’ departure, that
she, Mrs. Trobough, “didn’t see why she couldn’t have her
friends out there,” when the defendant had his friends
there. The defendant testified that he then went into the
kitchen, and that, just as he reentered the dining-room
where his wife was seated in a chair, he heard a shot. Ac-
cording to his evidence, his wife then suddenly arose to her
feet and he caught her in his arms, but he was too weak
to hold her and he laid her down on the floor. It appears
that Tooley entered the dining-room almost immediately
after the shot was. fired, and very shortly thereafter a phy-
sician was called. The defendant meanwhile saw the gun
on the floor near his wife, and he testified that he “grabbed
it off of the floor and broke it and threw the shells down
the register.”

Tooley testified that, after he retired to the bedroom
which he occupied at the Trobough home, and while he was
sitting on the edge of the bed, he heard a shot, and Mrs.
Trobough cried out and said: “Vern, he shot me.” Tooley
also stated that he subsequently inquired of the defendant
if he knew the consequence of his act, and the defendant
replied: “My God! no.” According to Tooley’s evidence
it also appears that the defendant and he had been engaged
in bootlegging. And shortly before the sheriff arrived,
Tooley, the defendant, and the defendant’s brother-in-law
hid a collection of jugs and bottles.
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Dr. Green, the physician who was called by the defend-
ant, testified that Mrs. Trobough was dead when he arrived.
He testified that the left common carotid artery had been
punctured, thereby causing a hemorrhage from which Mrs.
Trobough died.

It appears that Dr. Green, after ascertaining that Mrs.
Trobough was dead, probed the wound to locate the bullet.
The defendant contends that, had his wife been alive when
the physician arrived, the probing, and not the bullet,
caused the hemorrhage. But we think the evidence con-
clusively discloses that the bullet was the direct cause of
Mrs. Trobough’s death.

Dr. Green was a witness in both of the former trials of
the defendant and his testimony at the second trial was
read into the record of the present trial. The defendant
contends that this constituted reversible error, and that
the court therefore erred in overruling his motion for a
continuance to the end that he might procure Dr. Green’s-
presence as a witness at the present trial. The court, how-
ever, granted leave to the defendant to obtain a deposition
of the physician, but the defendant did not avail himself
of the offer. However, the evidence of two other physicians
appears in the record before us and, in view of this fact
and of the fact that the defendant did not avail himself
of the opportunity granted by the court to obtain Dr.
Green’s deposition, we do not think the defendant was
prejudiced in respect of the court’s ruling. Nor do we find
that the court abused its discretion in overruling the de-
fendant’s motion for a continuance.

Objection is also made to the fact that the court per-
mitted the testimony of Lulu Claus at a former trial to be
read into the record at the present trial. But it appears
that this witness could not be found and, in view of this
fact, we do not think the court erred in the premises. It
is elementary that the evidence of a witness at a former
trial may be read at a later trial, where such witness cannot
be located to testify at a subsequent trial of the same case.
Koenigstein 1. State, 103 Neb. 580; Meyers v. State, 112
Neb. 149.
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Nor do we find reversible error in the admission of the
evidence of certain other witnesses of which complaint is
made. And after an examination of the various instruc-
tions complained of, we do not find that the defendant was

. prejudiced by those given nor by those refused by the
learned trial judge.

The record in the present trial is voluminous and con-
siderable variance appears in the testimony of the defend-
ant and Tooley, as well as some other witnesses. But from
the defendant’s own evidence it appears that he carelessly
shot into the floor of his home in the early part of the
evening of the tragedy; that there was liquor in his home;
and that, just before he went into the kitchen, before his
wife was shot, the gun in question was hanging on the
dining-room wall which was immediately adjacent to and
near the kitchen door. And Tooley, at that time, was in
his bedroom preparing to retire.

Three juries have heard the evidence and each jury
found the defendant guilty. And, besides, the defendant
was granted a change of venue from Adams county, the
county of his residence, to Webster county in the present
case. The jury, as triers of fact, having heard the evidence
and having observed the demeanor of the witnesses while
they were testifying, found that the defendant was guilty.
Under the circumstances and under the record before us,
we decline to reverse the finding so made by the jury.

The judgment must be and it hereby is

AFFIRMED.

MAURICE CASEY, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT.

FiLEp NoOVEMBER 10, 1931. No. 27865.

1, Negligence: AcTioN: DisMmissaL. In an action for negligence,
plaintiff is not entitled to relief, where undisputed evidence
shows that he brought upon himself the injuries of which he
complains.

2. Trial: DIRECTION OoF VERDICT. Where the evidence is insufficient:
to sustain a verdict in favor of plaintiff, it is error to overrule
a motion to direct a verdict in favor of defendant.
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APPEAL from the district court for Dixon county: MARK
J. RYAN, JUDGE. Reversed and dismissed.

Byron Clark, Jesse L. Root, J. W. Weingarten and Sidney
T. Frum, for appellant. '

McCarthy & McCarthy and M, F. Harrington, contra.

Heard before ROSE, GooD and DAy, JJ., and MESSMORE
and NISLEY, District Judges.

ROSE, J.

This is an action to recover $574 in damages for alleged
negligence of defendant in so constructing embankments
and waterways on its railroad right of way as to flood
portions of the lands of plaintiff in Otter creek valley,
Dixon county, thus causing the destruction or loss of oats,
barley, potatoes, chickens and lumber owned by him.

In Otter creek valley plaintiff owns a farm consisting
of a dwelling-house, other farm buildings, and 160 acres
of land, except land for defendant’s railroad right of way,
land for a right of way for a public highway and land
for a right of way for a ditch. - These right of ways are on
parallel lines, extend east and west and intersect the land
of plaintiff, leaving the larger portion on the south and
the smaller portion and the farm buildings on the north.
The railroad right of way is contiguous to the right of
way for the ditch, which is north of the railroad, and the
railroad right of way is also contiguous to the right of
way for the highway, which is south of the railroad. The
general course of Otter creek is eastward. The current
of the stream in the original channel approached plaintiff’s
farm buildings from the northwest, passed near them,
turned south about 500 feet from them, crossed all the
right of ways on the west side of a loop south of them,
meandered eastward and, turning north, recrossed the same
right of ways on the east side of the loop 800 feet from
the west side of the loop. Before the right of ways for
the highway and the ditch were granted, defendant’s rail-
road crossed Otter creek on a bridge 130 feet long over
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the west side of the loop. Under the same railroad track
there was a similar bridge 800 feet further east over the
east side of the loop. In 1926 the state department of
public works and the county of Dixon constructed the pub-
lic highway on plaintiff’s land south of the railroad on a
fill 17 feet high across the natural channel of Otter creek
near plaintiff’s farm buildings, filling the old channel at
the crossing, cut off the loop of the creek south of the right
of ways and dug on the north side of the railroad a cut-off
ditch into. which the waters of the stream were turned.
Afterward defendant made fills where the bridges had been
and increased the capacity of the ditch.

Personal property of plaintiff was injured by flood waters
October 15, 1928, and in his petition he pleaded in substance
that defendant failed to provide an adequate cut-off ditch,
filled the openings in its right of way under the bridges
without leaving adequate openings in the embankments for
the passage of flood waters, dammed them up.and turned
them back on the premises of plaintiff, thus causing the
damages of which he complains.

In addition to a general denial, defendant answered in
effect, among other things, that plaintiff, for his own bene-
fit, knowingly participated in the acts upon which his claim
for relief is based and brought the damages upon himself.

Upon a trial of the issues, the jury rendered a verdict
in favor of plaintiff for $520. From a judgment therefor
defendant appealed.

The principal assignment of error is directed to the
overruling of a motion by defendant for a pererﬁptory in-
struction ‘in its favor on the ground that the evidence is
insufficient to prove a cause of action in favor of plaintiff
and against defendant.

Plaintiff sold to Dixon county the land‘for the right of
ways for the highway and the diteh. He filed his claim
against Dixon county April 28, 1926. This claim and his
own testimony prove that he sold to Dixon county 5.04
acres of land for the right of way for the highway through
his farm and 98/100 of an aere on the north side of de-
fendant’s railroad through his farm for the right of way
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for the cut-off ditch. His claim for the land, fence and
incidental damages amounted to $1,304.25, which the
county paid. On the face of his claim he imposed on the
county the following conditions:

“This claim is filed with the understanding that a cattle
pass is furnished to meet a point opposite railroad pass;
also a culvert of 18 inches in diameter to carry natural
flow of water.

“This claim is to be void unless cattle pass is furnished
and culvert provided and maintained for natural flow of
water.”

Acting under plaintiff’s grant and terms, the county and
the state department of public works constructed the high-
way on a fill or embankment 17 feet high across the natural
channel of Otter ereek on the west side of the southern
loop described, without any openings in the solid wall ex-
cept the cattle pass and an 18-inch pipe. The channel on
the east side of the loop was also filled by the state and
Dixon county except for an 18-inch pipe. The entire south-
ern loop of the natural channel south of the highway
was thus cut off, the west fill being near plaintiff’s build-
ings. The distance between the center of the highway and
the center of the railroad was 83 or 84 feet. North of the
railroad the state and county also cut a ditch on the right
of way purchased from plaintiff. The purpose of this ditch
was to carry the waters of Otter creek eastward north of
the railroad track to the natural channel of the stream.
Plaintiff did not notify or consult defendant in regard to
these plans or to this work. Defendant had no part in the
undertakings except to voluntarily increase the carrying ca-
pacity of the ditch north of and adjacent to its right of way.
There is nothing to show that the state or Dixon county
consulted defendant in respect to the contemplated changes.
After the state and county constructed the highway, filled
the old channel as indicated, and dug the ditch, defendant
made fills where its bridges crossed the abandoned channel
of Otter creek, leaving in the new railroad embankment
a cattle pass and pipes corresponding in size, elevation and
location to the openings left in the highway embankment
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pursuant to plaintiff’s specifications. Plaintiff stood by
without objection or protest until all these changes had
been made, though he had owned his farm for ten years.

The facts outlined are established by, or necessarily in-
ferred from, undisputed evidence. Prior to the shifting
of the channel of the creek to the cut-off ditch north of the
railroad, the openings under the railroad bridges permitted
the free passage of the stream. They could not serve that
purpose after the highway embankment filled the natural
channel of Otter creek a few feet below the bridges. Plain-
tiff’s property was not damaged by floods before the channel
was changed. The change from natural conditions which
did not injure plaintiff was the enterprise of the state, the
county of Dixon and plaintiff, not defendant. After the
southern loop of Otter creek had been cut off and the
channel of the stream changed to the north side of the
railroad, the railroad bridges were unnecessary. As al-
ready stated, the openings in the new railroad embank-
ment corresponded to the specifications for the openings in
the parallel highway embankment a few feet further south
—terms exacted by plaintiff himself as conditions of grant-
ing the right of ways for the highway and the ditch. The
better view of the undisputed evidence seems to be that,
as to defendant, plaintiff brought upon himself the injury
of which he complains. The conclusion is that the motion
to direct a verdict in favor of defendant should have been
sustained. The judgment of the district court is therefore
reversed and the action dismissed.

REVERSED AND DISMISSED.

CAROLINE WARD, APPELLEE, V. WILLIAM J. HISLOP ET AL.,
EXECUTORS, ET AL., APPELLANTS.

F1LEp NovEMBER 10, 1931, No. 27953.

1. Quazre. Whether an oral contract of a married woman to devise
realty and bequeath personalty is valid as to after-acquired

property, quare?
2. Specific Performance: PAROL CONTRACT FOR DEVISE AND BE-

QUEST: PROOF. A parol contract, devising realty and bequeath-
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ing personalty, can be established only by evidence that is clear,
convincing and satisfactory.

APPEAL from the district court for Douglas county:
FRANCIS M. DINEEN, JUDGE. Reversed and dismissed.

Battelle, Travis & Strehlow, for appellants.
Wear, Moriarty, Garrotto & Boland, contra.

Heard before ROSE, Goop, DAY and PAINE, JJ., and
BEGLEY, District Judge. ‘

Goop, J.

In this action plaintiff seeks specific performance of an
alleged oral contract to devise realty and bequeath per-
sonalty to her. Defendants are the next of kin of Mary
Ellen Voorhees, deceased, executors of her last will and
testament, and legatees mentioned in said will.

Plaintiff alleged that in December, 1900, Mr. and Mrs.
Voorhees requested of plaintiff’s parents the privilege of
taking the plaintiff with them to live as their child, and that
plaintiff’s parents consented to such request and allowed
Mr. and Mrs. Voorhees to take the plaintiff on the follow-
ing expressed conditions: That plaintiff’s parents would
give to Mr. and Mrs. Voorhees her custody, care and con-
trol, in consideration and on agreement that Mr. and Mrs.
Voorhees would receive said child as their own, care for
her, rear and educate her, and that at their death the plain-
tiff should receive their entire estate, including all the real
and personal property of which they might die possessed.
Plaintiff averred that she went to live with Mr. and Mrs.
Voorhees at the time and on the terms mentioned afore-
said, and continued to live with them uninterruptedly until
they died; that Mr. Voorhees died on the 5th of February,
1925, and Mrs. Voorhees on the 27th of April, 1930.

Defendants denied the making of the oral contract and
denied that plaintiff had performed her part of the alleged
contract by continuously living with the Voorhees family
as a daughter. The trial court found for plaintiff and
entered a decree awarding plaintiff one-half of the estate
of Mrs. Voorhees. Defendants have appealed.




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































