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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1931.

JOHN WILKEN, APPELLEE, V. MOORMAN MANUFACTURING
COMPANY ET AL., APPELLANTS.

FILED MaARcH 26, 1931. No. 27589,

1. Corporations: PROCESS: SERVICE. A foreign corporation may
be served with process in this state by service of such process
on a managmg agent of the corporation in the state.

2. : : MANAGING AGENT. A sales manager
of a forelgn corporation who exercises judgment and discretion
in the conduct of the corporation’s affairs within this state is,
within the meaning of the statute relating to service of process
on such corporations, a managing agent, notwithstanding his
acts and doings as such agent may refer only to a part of the
business transacted by the corporation.

3. : : : AupiToR. Evidence examined, and
held to show that defendant corporation was doing business in
the state and could be served with process by service thereof on
the auditor of public accounts.

APPEAL from the district court for Seward county:
HARRY D. LANDIS, JUDGE. Affirmed.

Norval Brothers, Tibbets & Hewitt and Wilson &
Schmiedeskamp, for appellants.

Thomas & Vail, contra.

Heard before Goss, C. J., RoSE, DEAN, GooDp, EBERLY,
DAY and PAINE, JJ.

PER CURIAM.
Defendants have appealed from a judgment for damages
in an action sounding in tort.

(1)
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The errors complalned of relate solely to the jurisdiction
of the court over the persoéns of the defendants.

Summons was served personally on defendant Rucklos
in Seward couﬁfy ‘It is claimed that he was enticed into
that county for the purpose of obtaining service of process
on him in this actibn. The evidence shows that Rucklos
was a resident of Lancaster county; that he was frequent-
ly transacting business as a salesman or sales manager
in Seward county and was in the county transacting such
business on the day summons was served on him. The
record does not sustain his contention that he was en-
ticed within the jurisdiction of the court. The trial court
properly overruled his special appearance.

Moorman Manufacturing Company is a foreign corpo-
ration. Summons was served on it by delivery of a copy
to Rucklos as managing agent of the corporation. Later,
an alias summons was issued and served on the corpo-
ration by delivery of a copy to the auditor of public ac-
counts. The defendant corporation contends that Rucklos
was not a managing agent, and that delivery to him of a
copy of the summons was insufficient to give the court
jurisdiction over it, and also contends that it was not do-
ing business within the state, within the meaning of the
statute, so as to authorize service of process upon it by
delivery of a copy to the auditor of public accounts.

Section 20-513, Comp. St. 1929, provides: “When the
defendant is a foreign corporation, having a managing
agent in this state, the service may be upon such agent.”
If Rucklos was a managing agent, service of summons
upon him would give the court jurisdiction.

From the record it appears that the defendant corpora-
tion is engaged in the manufacture of stock foods at
Quincy, Illinois. It maintains a corps of salesmen and
sales managers in this and other states who solicit orders
which are sent to the company either at its office in
Quincy or at an office which it maintains in Council Bluffs,
Towa, where the orders are filled and shipped direct to
the purchaser. It requires of its sales managers that they
solicit other persons to become salesmen, and when sales-
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men are selected the sales managers are required to ac-
company them through their territory for a week and
instruct them in their duties in making their sales. Ruck-
los was a sales manager. He had 21 counties in Ne-
braska under his supervision. He had something like 40
salesmen under him. These men it was his duty to in-
struct in the performance of their duties, and, when mak-
ing sales, they reported to him, as well as direct to the
company. Rucklos received a commission on all the sales
made by the salesmen under him in his territory. It also
appears that, for the purpose of advertising its wares, the
company maintains an exhibit at the state fair, and that
Rucklos was in charge thereof; also that in the contract
between Rucklos and the corporation he was required to
hold, at stated times, meetings of the salesmen in which
he was to instruct them in their duties. It also appears
that he was to instruct the purchasers of the stock foods
as to the manner of their use. There were other duties
which he habitually performed within his territory in the
interest of the company.

It is a rule that an agent who exercises judgment and
discretion in the conduct or management of a corpora-
tion’s affairs within this state is a managing agent, with-
in the meaning of the statute, and that the acts and doings
of such agent may refer to only a part of the business
transacted by the corporation.

In Porter v. Chicago & N. W. R. Co., 1 Neb. 14, it was
said (p. 15) : “An agent who is invested with the general
conduct and control, at a particular place, of the business
of a corporation, is a managing agent, within the meaning
of the 75th section of the Code, which authorizes the serv-
ice of summons on a managing agent of a foreign cor-
poration, and it is immaterial where he resides.”” This
ruling was approved in Ritchie v. Illinois C. R. Co., 87
Neb. 631. In the latter case it was said (p. 635): “A
‘managing agent’ must be some person vested by the cor-
poration with general powers involving the exercise of
judgment and discretion, as distinguished from an ordi-
nary agent or attorney, who acts in an inferior capacity
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and under the direction and control of superior authority.”

In Fremont, E. & M. V. R. Co. v. New York, C. & St.
L. R. Co., 66 Neb. 159, it was held: ‘“A manager of an
agency established in this state by a foreign railroad cor-
poration for the purpose of soliciting traffic over its line
of road is a managing agent within the meaning of the
statute with reference to the service of summons upon such
corporations.”

In Brophy v. Fairmont Creamery Co., 98 Neb, 307, it was
shown that the creamery company maintained a cream
station at Panama, Nebraska, whose duties were fo pur-
chase cream and other products and ship them according
to defendant’s directions. Prices were fixed by the com-
pany and payments made by draft, drawn on the com-
pany. The local agent was required to grade the products
to fit the price scale fixed. He was held to be a manag-
ing agent.

Kron 1. Robinson Seed Co., 111 Neb. 147, presented a
situation quite similar to that in the Brophy case. The
agent was held to be a managing agent, within the mean-
ing of the statute.

Under the facts disclosed and the authorities cited, we
have no hesitancy in reaching the conclusion that Rucklos
was a managing agent, within the meaning of the statute
quoted.

We are also of the opinion that the record discloses that
the defendant corporation was transacting business in the
state of Nebraska, within the meaning of section 24-1201,
Comp. St. 1929, which authorizes service of process upon
such corporations by delivery to the auditor of public ac-
counts.

We conclude that the service of summons upon the de-
fendant corporation by delivery to the auditor of public
accounts was sufficient to give the court jurisdiction. Its
objection to the jurisdiction of the court over its person
was not well taken.

The errors of which defendants complain are not well
founded. The judgment is

AFFIRMED.
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CATHERINE HELEN COMBsS, ADMINISTRATRIX, APPELLEE, V.
OWENS MoTorR COMPANY ET AL., APPELLANTS.

FiLEpD MARCH 26, 1931. No. 27656.

1. Evidence in the record examined, and hkeld to support the ver-
dict, and to sustain the denial by the trial court of defendant
Owens Motor Company’s motion for an instructed verdict in its
behalf.

2. Trial: ERROR: WAIVER. Errors, if any, in receiving incompe-
tent evidence are presumed to have been waived, unless ob-
jected to when the evidence is offered.

EVIDENCE: MOTION TO STRIKE: DISCRETION. Where a
question is asked of a witness, and his answer, which is respon-
sive to the question, is received without objection, and motion is
then made by counsel to strike out such evidence on the ground
of its incompetency, it is discretionary with the court whether
it will sustain the motion or not.

4. Hearsay evidence tending to prove a material fact, if admitted
without objections, may sustain a finding of the existence of that
fact. The probative force of such evidence is for the jury and
not for the court to determine.

5. Appeal: NONPREJUDICIAL ERROR. To warrant the reversal of a
judgment, it must affirmatively appear from the record that the
ruling with respect to which error is alleged was prejudicial to
the rights of the party complaining.

APPEAL from the district court for Scotts Bluff county:
EDWARD F. CARTER, JUDGE. A ffirmed.

- Morrow & Morrow, for appellants.
Raymond & Fitzgerald, contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY and
Day, JJ.

PER CURIAM.

Action by administratrix to recover damages occasioned
by injuries inflicted upon and causing death of her in-
testate and husband. Trial to jury. Verdict for plaintiff.
From judgment thereon defendants appeal.

The accident occasioning the death of Combs occurred
in the intersection of two rural highways. Just prior to
the collision which caused his death he was driving a Gra-
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ham-Dodge truck eastward along the south side of an east
and west country road. At that time an Oldsmobile auto-
mobile, the property of the defendant Owens Motor Com-
pany and in charge of John Darrah, an employee of the
motor company and then engaged in its business, coming
from the north on a similar intersecting north and south
highway, traveling approximately in the center thereof,
collided with the truck, and as a result thereof the truck
was upset and its driver killed. The point of impact was
in the south half of the intersection. As to whether the
driver of the Oldsmobile was then carrying out a purpose
of continuing southward along the north and south high-
way, or was attempting to turn to the east and continue
his journey on the road the truck was then traveling, the
evidence of defendants’ witnesses is conflicting. It may
be said that it clearly appears from the evidence that in
broad daylight, on a clear day, on a smooth, dry, graded
highway, due to and because of the speed at which the
Oldsmobile was being operated, the failure of the driver
thereof to keep a proper lookout, his failure to have his
vehicle under proper control, or his failure to keep it in
its proper course, in view of the circumstances then ex-
isting, the collision occurred and thereby the death of the
deceased was caused. At the point of impact the truck
was on its proper side of the road, and at a place where
approaching an intersection in a highway, “from the
right,” it was entitled to the right of way over the Olds-
mobile then approaching the same point on an intersect-
ing road on its left. Evidence in the record also sustains
the inference that the truck entered the intersection first,
and there is no evidence which establishes any negligence
as chargeable to the truck driver. The court did not there-
fore err in overruling the defendants’ motion for an in-
structed verdict at the close of plaintiff’s case in chief.

The defendant Owens Motor Company insists, however,
that evidence as to certain admissions made by John Dar-
rah, the driver of the Oldsmobile, a codefendant and its
employee, in a conversation with certain witnesses testi-
fying thereto, which took place at the scene of the acci-
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dent, a few moments after its o¢currence, is.not competent
"against it nor proper for the consideration of the jury in
determining the issues formed by its pleadings. )

The statements to which this objection refers were made
by the witness, John Darrah, and related to the manner
.in which the accident occurred, and support, if true and
competent, the inference of negligence on the part of the
driver of the Oldsmobile. The motor company insists that
admissions or declarations of an agent or employee made
after the accident or transactions, which are no part of
-the res gestee, are not admissible to bind the principal.

Conceding, for the purpose of this opinion, the correct-
-ness of the principle upon which the motor company relies,
as an abstract proposition, the question sought to be raised
is not presented by the record presented for review. It
appears that at the trial both defendants were represented
by the same attorneys. The evidence now objected to was
elicited without any objection on the part of any of the
defendants. The interrogatories propounded in reference
to this subject fairly disclosed its nature and the purport
of the evidence sought to be introduced. The counsel for
defendant motor company not only failed to object, but
cross-examined at length upon the conversation now chal-
lenged. No motion was tendered to strike out this evi-
dence until the close of the plaintiff’s case. Under such a
state of facts, the general rule appears to be: “If a party
suffers an improper question to be put to a witness, he
must object. He cannot speculate upon a favorable an-
swer, and if the answer is not favorable, move to strike
out. The objection must be made at the time. He can-
not thereafter complain.” 2 Hyatt, Trials, 1278. This
court is committed to this doctrine. Wood v. City of
Omaha, 87 Neb. 218 ; Ryne v. Liebers Farm Equipment Co.,
107 Neb. 454; Western Home Ins. Co. v. Richardson, 40
Neb. 1; Dunn v. State, 58 Neb. 807; Fulton v. Ryan, 60
Neb. 9; Palmer v. Witcherly, 15 Neb. 98; Brown v. Cleve-
land, 44 Neb. 239.

Nor did the trial court err in overruling the defendant
motor company’s motion to strike the evidence of this con-
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versation from the record made at the close of the plain-
tiff’s case. “Where a question is asked of a witness, and
his answer, which is responsive to the question, is received
without objection and motion is then made by counsel to
strike out the evidence contained on the ground of its in-
competency, it is discretionary with the court whether it
will sustain the motion or not.” Gran v. Houston, 45 Neb.
813. But the record further discloses that, in addition to
permitting the evidence as to the Darrah conversation to
be introduced without objection, the defendant motor com-
pany thereupon cross-examined at length upon that sub-
ject. Obviously, in the light of the present record, it is
thereby foreclosed from all objections thereto, and its mo-
tion to strike came too late. In re Estate of Holloway, 89
Neb. 403 ; Haverly v. Elliott, 39 Neb. 201.

The fact that the admission made by codefendant Dar-
rah was admissible against him does not in any manner
excuse the failure of the Owens Motor Company to make
necessary and suitable objections in its own behalf when
testimony of the admission in question was offered against
this defendant. The principles of proper practice would
indicate the necessity of making objections by the motor
company in its own behalf at the time the testimony was

“offered. The making of the objections in due form would

afford the trial judge an opportunity to limit the scope of
the tendered evidence at the time of its reception, or his
failure so to do would entitle the objecting party to re-
quest a proper instruction for the guidance of the jury
in weighing the evidence received in connection with the
issues submitted to them for determination. Berggren v.
Hannan, O’'Dell & Van Brunt, 116 Neb. 18; Osborne v.
State, 115 Neb. 65. Indeed, conceding these statements of
Darrah as testified to by plaintiff’s witnesses to be hear-
say as to the Owens Motor Company, still this evidence
was received without objection, and was therefore before
the trial jury for its consideration.

“The courts seem to differ as to the weight to which
hearsay evidence is entitled when it has been admitted
without objection, * * * but, on the contrary, other au-










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































