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CASES DETERMINED
IN THE _
SUPREME COURT OF NEBRASKA
JANUARY TERM, 1930.

JULIA SULLIVAN FRANKS, APPELLANT, V. JEREMIAH HORRI-
GAN ET AL., APPELLEES.

FiLep JunE 6, 1930. No. 27364.

1. Evidence: STATUTES OF SISTER STATE: PRESUMPTION. The
statutes of a sister state, in the absence of pleading and proof
to the contrary, will be presumed to be the same as those of
this state.

2. Adoption: ORAL CoONTRACT: RIGHT oF INHERITANCE. “Even
where there is no legal adoption, an oral contract to adopt a
child and make it an heir, when saved from the operation of
the statute of frauds by part performance, may be enforced
in equity by awarding to the child an equivalent of such inher-
itance.” Wiseman v. Guernsey, 107 Neb. 647,

APPEAL from the district court for Wayne county:
CHARLES H. STEWART, JUDGE. Reversed.

James T. English, Crofoot, Fraser, Connolly & Stryker
and F. S. Berry, for appellant.

George M. Harrington, M. F. Harrington and C. H.
Hendrickson, contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, THOMPSON,
EBERLY and Day, JJ.

Goop, J.

Plaintiff brought this action to enforce spécific perform-
ance of an oral agreement, wherein and whereby Mary
"Horrigan agreed to adopt plaintiff and bestow upon her
the same right of inheritance as if she had been a natural
daughter, born in lawful wedlock. To the petition general

(1)
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demurrers were sustained. Plaintiff elected to plead mo
further. Judgment of dismissal was entered. Plaintiff
has appealed. We are required to determine whether the
facts set forth in the petition are sufficient to constitute
a cause of action.

The petition informs us that plaintiff was born in New
York City in 1886 to Anna Cannon, and from the date of
her birth until September 30, 1890, she was under the
care, custody and control of the New York Foundling Hos-
pital, having been placed with said institution by her
mother for adoption, and that on the last mentioned date,
when plaintiff was four years of age, the said institution,
through its authorized representatives, entered into an
oral agreement with Mary Horrigan which provided that,
in consideration of the placing of plaintiff with her and
the relinquishment by said institution of the care, custody
and control of and right to plaintiff, the said Mary Horri-
gan was “to keep, treat and maintain plaintiff in the same
manner and extent as if she were her own natural and
legitimate daughter and to adopt plaintiff and to give to
her the same legal status and rights of inheritance as a
natural daughter would have, born of lawful wedlock.”
Then follow allegations of full performance of the con-
tract, the marriage of Mary Horrigan to Eugene Sullivan,
the death of both Eugene and Mary Sullivan, and that the
latter died intestate and without issue born to her. The
action was against the administrator of the estate of Mary
Qullivan, deceased, and also against all the heirs at law of
said decedent. o

By their demurrers defendants admit the existence of
the oral agreement, as pleaded, and full performance of
its terms except the neglect of Mary Horrigan Sullivan
to adopt plaintiff and give to her the same legal status and
rights of inheritance as a natural daughter would have,
born of lawful wedlock. They contend, however, that the
petition does not state a cause of action for the following
reasons: (a) Because it is impossible to enforce the spe-
cific agreement to adopt; that adoption of children was
unknown to the common law and is solely a creature of
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statute, and that our statute permits the adoption of minor
children only and upon conditions prescribed by the adop-
tion statute; that plaintiff is no longer a minor, and that
it is impossible to comply with other conditions of the
adoption statute; (b) because the adoption contract was
made in Iowa and is governed by the laws of that state
and should be construed with reference to the laws there-
of ; (¢) because the contract does not relate to the giving
or devising of property and is too indefinite to be suscept-
ible of enforcement.

It is no doubt true that formal legal adoption of plaintiff
is now impossible. Plaintiff concedes this to be true, and
further concedes that, not having been, in fact, adopted,
and not being a blood relative of Mary Sullivan, she is not
a legal heir and cannot take by inheritance any of the
estate of Mary Sullivan.

Whether the contract is, under the law of Towa, a nullity
cannot now be determined. If the statutes of a sister state
are relied upon to afford other or different relief than those
of this state, the laws of such state must be pleaded and
proved, unless admitted. In the absence of such pleading
and proof, or admission, the statutes of a sister state will
be presumed to be the same as those of this state. The
statutes of Iowa are not pleaded in this cause, and, if the
applicable statutes of that state are different from those
of this state, that fact cannot be considered on this appeal.
The determination of these points, adverse to plaintiff, how-
ever, is not conclusive of plaintiff’s right to recover.

Defendants’ principal contention is that the contract does
not provide specifically for the giving, bequeathing or de-
vising of any property, and that if it did it is too indefinite,
as to the property or amount thereof, to be enforceable.
Contracts of this general character have been frequently
before this court. The following quotations and excerpts
from some of the authorities will suffice to illustrate the
rules established by this court.

In Pemberton v. Heirs of Pemberton, 76 Neb. 669, it
was held:

“A contract in writing for the adoption of a child, al-
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though ineffective as a legal, statutory adoption, may upon
a proper showing be enforced in equity.

“A written contract of adoption which contains a con-
dition binding the foster-parents to make the child ‘an
equal heir to his part of our estate the same as one of
our children’ may upon a proper showing be specifically
enforced against the estate of the deceased foster-parent,
who has died intestate.”

True, the contract in that case was in writing, but, under
the frequent holdings of this court, an oral contract, if
there has been such part performance as to take the case
out of the statute of frauds, is as enforceable, in equity,
as though it had been in writing. In the above cited case
the written contract, among other things, provided: “We
do further agree that at our death the said child shall be
an equal heir to his portion of our estate the same as one
of our children.” In the opinion, after citing and discus-
sing authorities from other jurisdictions, it was said (page
678) : “As against these authorities it is of no avail to
suggest that, notwithstanding the existence of the con-
tract sued upon, the deceased could have disposed of his
property as he pleased during his lifetime, by deed, devise,
or otherwise. It is true that he might have done so, and
also true that he did not. * * * And we think there is no
reason in equity and conscience why a decree of specific
performance of this contract should not be granted.”

In Parks v. Burney, 103 Neb. 572, in an opinion by Sedg-
wick, J., it was held:

“An agreement to take a six year old boy ‘as a son’ and
give him ‘a child’s share of my property’ is sufficiently
definite as to what the boy is to receive in case he per-
forms the contract on his part. The fact that a child may
be disinherited by will, or that it is uncertain how many
children there will be to inherit the property, does not
render such contract void for uncertainty.

“If such contract is definite, and is clearly proved, and
substantial performance is proved by clear and unequivocal
evidence, it has the same force as if written.”

In the body of the opinion it was said (page 575): “It
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is seriously contended that this evidence as to what he
(plaintiff) should have is too indefinite to amount to a
contract. It is urged that a child has no share in the par-
ents’ property if the parents see fit to dispose of the prop-
erty otherwise, and that if Smith and his wife were then
young people it is very indefinite and uncertain as to what
any particular child’s share would be if there should be
other children. If, however, we apply the rule of constru-
ing this contract as the parties themselves then evidently
understood it, and intended, these objections are not well
taken. If the agreement to treat this boy as his son and
give him a child’s share of the property would not pre-
vent the Smiths from disposing of their property or a
part thereof to others by will, it at least was equivalent
to a contract to make him an heir, and, as such, he would
inherit with other heirs, if any, such property as Smith
owned, undisposed of, at his death.”

Tuttle v. Winchell, 104 Neb. 750, presents a situation
very similar to that in the case under consideration. In
that case it was held: “A parol agreement of adoption,
whereby a parent surrenders a child to others upon their
promise to adopt, rear and educate it as their own, and
to give it the same right of inheritance as a natural child,
but which is not consummated by a statutory adoption,
will, if otherwise fully performed, be enforced in case the
adoptive parents die intestate, by decreeing to the plain-
tiff the same share in their property to which he would
have been entitled if the agreement to adopt had been ful-
filled.” In the course of the opinion it was said (page
758) : “If the promise to adopt the plaintiff had been con-
summated by formal adoption under the statute, it would
have carried with it a child’s right of inheritance in the
property of Mr. and Mrs. Tuttle. They made no will, and
their property was left to descend by operation of law.
Equity considers that done which should have been done,
and, since the plaintiff’s right to the share to which he
would have been entitled if legally adopted can be recog-
nized without violating any expressed intention of the



6 NEBRASKA REPORTS. [VoL. 120
Stiefler v. Miller.

deceased to the contrary, the decree awarding him that
share was just and equitable.”

In Wiseman v. Guernsey, 107 Neb. 647, it was held:
“The only manner by which the right of inheritance can
be conferred by an adopting parent upon a child is by a
legal adoption, conducted in substantial compliance with
all the essential requirements of the statute.

“Even where there is no legal adoption, an oral contract
to adopt a child and make it an heir, when saved from the
operation of the statute of frauds by part periormance,
may be enforced in equity by awarding to the child an
equivalent of such inheritance.”

Were the question an open one in this state, the writer
~ would feel disposed to take a different view than is ex-
pressed in the authorities cited. But the question has been
so frequently determined and so firmly imbedded in our
jurisprudence that it is not deemed wise to overthrow the
rule so long and so firmly established.

Application of the rules laid down in the cited cases re-
quires us to hold that the petition stated a cause of action.
The demurrers should have been overruled.

The judgment of the district court is reversed and the
cause remanded for further proceedings not inconsistent
with this opinion.

REVERSED.

CELIA STIEFLER, APPELLEE, V. LOUIS H. MILLER, APPELLANT.
FiLep JUNE 6, 1930. No. 27152._

Appeal: INSTRUCTION. The court should submit to the jury only
such issues as find some support in the evidence, and where an
issue is submitted without support in the evidence and is cal-
culated to mislead the jury in the consideration of the facts
to the prejudice of the complaining party, the judgment must
be reversed.

APPEAL from the district court for Douglas county:
ARTHUR C. THOMSEN, JUDGE. Reversed.

Crofoot, Fraser, Connolly & Stryker and James T. Eng-
lish, for appellant.
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Leon & White, contra.

Heard before Goss, C. J., DEAN, Goop, THOMPSON and
DAy, JJ., and FITZGERALD and HASTINGS, District Judges.

HASTINGS, District Judge.

This case arose out of a collision between a Chevrolet
coach owned by plaintiff, appellee, driven by one Boyer,
and an Oldsmobile coupé owned and driven by defendant,
appellant. At the time of the collision the Chevrolet coach
was occupied by plaintiff and four other persons, two in
the front seat and three in the back. Occupying the seat
of the Oldsmobile with defendant were three persons, one
of whom was sitting upon the lap of another. The col-
lision occurred on the 24th day of J une, 1928, at about 7:30
p. m. on Pacific street, in Douglas county, a short distance
north and west of where a private driveway leading from
the Highland Country Club intersects said street. Both
the plaintiff and defendant claim to have sustained in-
juries on account thereof. Plaintiff brought this action to
recover damages for personal injuries to herself and for
damage to her automobile, alleging that the same were
the result of the negligence of the defendant in the oper-
ation of his automobile. Defendant for his defense denied
negligence on his part and pleaded contributory negligence,
and, by a cross-action, sought to recover damages for in-
juries alleged to have been sustained by him in said col-
lision. The jury returned a verdict for plaintiff and judg-
ment was entered thereon, from which defendant appeals.

The case of Lewis v. Miller, 119 Neb. 765, arose out of
the same collision and the evidence in the instant case is
substantially the same as in that case. A further state-
ment of the facts and circumstances surrounding the
collision may be had by referring to that case.

Eleven errors are assigned by defendant as grounds for
reversal. The greater part of the errors assigned are dis-
posed of adversely to the defendant in Lewis . Miller,
supra. :

The only assignments of error that need be considered
relate to the giving of instructions No§. 1, 4, and 13. The
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question raised thereby is, that by such instructions there
was submitted to the jury, without evidence to support it,
the following act of alleged negligence: “That defendant
drove his car at such time with his view obstructed and
impaired by reason of the number of occupants in such
car, and their position.”

An examination of the instructions complained of dis-
closes that instruction No. 1 is a general instruction set-
ting forth, in substance, the six grounds of negligence al-
leged in the petition. Instruction No. 4 was to the effect
that plaintiff could recover if she established, by a pre-
ponderance of the evidence, negligence on the part of the
defendant in some one or more of the particulars alleged
in plaintiff’s petition as the proximate cause of the injury
and damage to the plaintiff, unless the jury found that she
was guilty of such contributory negligence as would bar
her right to recover. In instruction No. 13, the court told
the jury, in part:

“In determining what a reasonably prudent man using
ordinary care would do under the circumstances, you are
at liberty to consider, together with all other facts and
circumstances, * * * the number of persons in the car
of the defendant, and whether or not such fact obstructed
his vision or movements.”

By such instructions the court submitted to the jury,
with other acts of alleged negligence, the act of negligence
referred to. Counsel for defendant contend that such act
of alleged negligence finds no support in the evidence, and
that the submission of the same to the jury for their con-
sideration was calculated to mislead the jury to the prej-
udice of the defendant. There is no evidence from which
it might be inferred that defendant’s view was obstructed
by reason of three persons occupying the seat with him,
except when looking directly to the south, and the fact that
defendant’s vision was obstructed by others in the car,
when so looking, would not have prevented him from hav-
ing seen the car of the plaintiff as it came from the pri-
vate driveway into Pacific street.

In the case of Lewis v. Miller, supra, we held that the
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submission of this act of alleged negligence was not prej-
udicial error although it did not find support in the evi-
dence, for the reason that it clearly appeared that the jury
were not misled thereby to the prejudice of the defendant.
~That case is clearly distinguishable from this. In that
case Lewis was a passenger in the car of the plaintiff in
this case and had nothing to do with its operation or con-
trol, and there was no evidence showing that he was guilty
of contributory negligence. The negligence of the driver
of plaintiff’s car in that case, under the circumstances dis-
closed by the evidence, could not be imputed to him. 1In
that case there was evidence sufficient to warrant the jury
in finding that the other alleged negligent acts of the de-
fendant, either alone or concurring with negligence of the
driver of the car in which plaintiff was riding, was the
proximate cause of the collision and the resultant injury
to him. In this case a different situation is presented.
Here the plaintiff was the owner of the car in which she
was riding. Any act of negligence on the part of the
driver of the car was her negligence, and if the driver of
her car was guilty of negligence directly contributing to
the injury complained of she could not recover, even though
the defendant was negligent, unless her contributory neg-
ligence was slight and the negligence of the defendant
gross in comparison therewith. We think the evidence in
this case, as a whole, presented the question for the jury
as to whether either the plaintiff or defendant, or both,
was guilty of negligence. If the jury found both to be
guilty of negligence, then it became their duty to compare
the negligence of the parties in determining, as between
them, the degree of their negligence.

The case was submitted to the jury upon this theory and
no complaint on account thereof seems to be made by the
parties.

We have held that: “In stating the issues of fact in its
charge to the jury, the court should submit to the jury
only such issues as are presented by the pleadings and are
in controversy, and which find some support in the evi-
dence.” Koehn v. City of Hastings, 114 Neb. 106.

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































