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-- CASES DETERMINED

IN. THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1929.

CHARLES B. CALLAWAY, APPELLANT, V. FARMERS UNION
COOPERATIVE ASSOCIATION OF IFAIRBURY, APPELLEE.

FiLep OcToBER 3, 1929, No. 26680.

1. Pleading: VARIANCE. There can be no recovery if there is a
material variance between the allegations and the proof. The
allegata and probata must agree.

2. Evidence in the record examined, and held to sustain the action
of the trial court in directing a verdict for defendant.

APPEAL from the district court for Jefferson county:
WILLIAM J. Moss, JUDGE. -Affirmed.

J. A. Brunt and Heasty, Barnes & Rain, for appellant.
J. C. Hartigan and A. C. Pancoast, contra.

Heard before Goss, C. J., DEAN, THOMPSON, EBERLY and
Day, JJ., and CHASE and REDICK, District Judges.

EBERLY, J.

This is an action by a member of a farmers union co-
operative association against the association to recover a
“patronage dividend” alleged to be due and payable to
plaintiff. After issue joined there was a trial to the jury,
at the close of which the district court directed a verdict
for the defendant, and from this verdict and the judgment
of dismissal entered therein, plaintiff prosecutes this appeal.

Summarizing, the gist of plaintiff’s petition is that he
has been continuously a member of the defendant associa-
tion since 1919 and is such at the present time; that he

(1)
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transacted business with the defendant during the year
ending June, 1926, amounting to $24,000. ‘Plaintiff fur-
ther alleges that the by-laws provide for the holding of an
annual meeting of said association, and that said annual
meeting shall be held in June of each year; that a business
year of said association shall be from one annual meeting
to the next; that profits are prorated at the annual meet-
ing on business done during the year preceding the annual
meeting;” that at the annual meeting in June, 1926, a
“morata (patronage) dividend of 5 per cent. was earned
and declared to the stockholders;” that payment of this
dividend so declared has been wrongfully refused to him,
though due demand therefor has been made upon the de-
fendant association. To this petition the defendant de-
murred, for the reason that “the petition does not state
facts sufficient to constitute a cause of action.” The de-
murrer was overruled. The defendant then answered by a
general denial.

It is to be noted that plaintiff in his petition does not
expressly, or by necessary implication, allege that the
“patronage dividend” for which he sued was declared by
the board of directors. This would seem to follow as the
necessary inference from the statements of his petition
relating thereto, in connection with the by-laws pleaded,
that “profits are prorated at the annual meeting (of de-
fendant association) on business done during the year pre-
ceding the annual meeting,” and “that at the annual meet-
ing (of the stockholders) in June, 1926,” a pro rate “divi-
dend of 5 per cent. was earned and declared to the stock-
holders on the value of business transacted with the cor-
poration for the business year.”

It is the generally accepted doctrine that, in the absence
of other authority; it is the duty of the board of directors,
and not of the stockholders, to determine whether or not a
dividend shall be declared, but there is authority for the
proposition that stockholders may, however, act in con-
junction with directors in the declaration of dividends, or
the same result may be accomplished by the unanimous ac-
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tion of all of the stockholders. 7 Thompson, Corporations
(3d ed.) sec. 5273.

Giving the plaintiff’s petition this liberal construction,
what are the proofs in the record to sustain its allegations?

Plaintiff offered in evidence a copy of the minutes of a
“called meeting” of the directors of the Farmers Union
Cooperative Association held in Fairbury, on the 3d day of
June, 1926, there being five members of the board present.
This record was received over objection and disclosed that
this board of directors at that meeting declared a “patron-
age dividend of 2/10 per cent. on live stock and 5 per cent.
on grain and coal and merchandise.” It will be noted that
this cannot be termed an annual meeting; that the only
annual meeting provided for by the by-laws, a copy of which
is in evidence, is the “annual meeting” of the stockholders
of the association. But plaintiff did introduce, as exhibit
5, the minutes of the annual meeting of the stockholders
of this association held at the courthouse at Fairbury, Ne-
braska, June 16, 1926. The following constitutes a true
copy thereof: ’

“Courthouse, Fairbury, Nebr. June 16, 1926.

“The stockholders of Farmers Co-op Ass’n met in their
regular annual meeting on June 16, 1926. The meeting was
called to order by the President Mr. F. S. Wells at 8:30
p. m. Minutes of the meeting of June 16, 1925, were read
and approved. Manager report read and approved and
showed a net gain to be $5,5676.47.

“Omer Burd, Sec.”

In connection with this subject the defendant introduced
exhibit B, which is the minutes of a “called meeting’ of the
board of directors of the Farmers Union Coopérative As-
sociation held in Fairbury on the 16th day of June, 1926,
at 9:30 a. m. A copy of these minutes is as follows:

“Farmers Union Co-op Ass’n, Fairbury, Nebr.

“At a called meeting of the board of directors of the
Farmers Union Co-op Ass’n held in Fairbury on the 16th
day of June, 1926, at 9:30 a. m. There being all members
of the board of directors present. Meeting called to order
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by Pres. Wells. On motion by W. C. Ware seconded by John
Schoenrock that we reconsider and rescind the action of the
board declaring a patronage dividend. - Motion carried.
Motion made that the earnings of the corporation now
undistributed be carried to the surplus account of the cor-
poration for the purpose of replacement and reserve. Motion
carried.
“Omer Burd, Sec.”

It is quite apparent that this evidence wholly fails to
substantiate plaintiff’s claim that in the June, 1926, annual
meeting of the stockholders any dividend was declared and
‘ordered to be paid either by the stockholders as such or the
stockholders acting in conjunction with the board of direc-
tors. - Indeed, the conclusion is inevitable that in the June
16, 1926, meeting the only business transacted was the con-
vening of the stockholders; the calling of the meeting to
order at 8:30 p. m.; the reading and approval of the min-
utes of the meeting of June 16, 1925; the reading and ap-
proval of the manager’s report. We can only conclude from
the absence of any reference to the subject of dividends in
the minutes of this annual meeting of the stockholders here-
tofore set out, as well as a total lack of other competent
evidence in the record establishing the affirmative, that
there was no consideration of or action taken by the stock-
holders at this annual meeting on the subject of dividends
whatever. It was a subject that did not enter into or form
any part of the business transacted at that time. In view
of these facts, the rule of law applicable to the situation
before us is that “there can be no recovery if there is a
material variance between the allegations and the proof.
The allegata and probata must agree.”” Elliott v. Carter
White-Lead Co., 53 Neb. 458; Cockins v. Bank of Alma,
84 Neb. 624. And, as applied to the instant case, the plain-
tiff’s petition cannot be sustained for want of proof. But
should we liberalize the rule of construction applicable to
plaintiff’s petition to the extent that it might be held by
implication to include an allegation that the dividend in suit
was actually determined, ordered and declared by the board
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of directors of defendant (a construction which, in view
of the demurrer in the record, and the continued and con-
sistent objection of defendant to the admission of plaintiff’s
evidence, would be unwarranted), still, there is no sufficient
‘evidence in the record before us upon which a judgment in
his favor could be sustained. As already appears, at a called
-meeting of the directors of the Farmers Union Cooperative
Association held in Fairbury on the 3d day of June, 1926,
there being five members only. of the board present, a
resolution was adopted to the effect “that we declare a
‘patronage dividend of 2/10 per cent. on live stock and 5 per
«cent. on grain and coal and merchandise.” But it also ap-
.pears that at a called meeting of the board of directors of
-the Farmers Union Cooperative Association held in Fair-
‘bury on the 16th day of June, 1926, at 9:30 a. m., there
being all members of the board of directors present, the
:action of this board of June 3d declaring a patronage divi-
-dend was reconsidered and rescinded and the earnings of
-the corporation then undistributed were directed to be car-
-ried to the surplus account of the corporation for the pur- |
‘pose of replacement and reserve. Following this last ac-
tion by the board of directors, there was held the annual
-meeting of the stockholders of the Farmers Union Coopera-
‘tive Association, which convened at 8:30 p. m. on the same
day, approved the minutes of the previous annual meeting,
heard and approved the manager’s report, and adjourned.

Under the facts disclosed by the record, was the board
of directors in its meeting on June 16, 1926, justified and
~empowered in reconsidering and rescinding the action of
-the same board taken on the 3d of June previously? This
.corporation had been in existence since 1919. Sections 1
and 2 of article 7 of the by-laws in force since the date of
its organization provided:

“Qection 1. Out of the proceeds of the business the
operating expenses and the interest on indebtedness shall
first be paid.

“Qection 2. Out of the profits there shall be set aside
“.each year as a sinking fund 10 per cent. until such surplus
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equals 50 per cent. of the paid-in capital; said sum to be
used in payment for improvements and new buildings, to
make up losses, and for such other purposes as the board
of directors shall determine.”

A compliance with these provisions would have resulted
in the possession of a surplus by the defendant association
of 50 per cent. of its capital stock. But no amounts what-
ever, in obedience to the provisions of the by-laws quoted,
had been, up to that time, set aside as therein directed.
Query: Was the action of the board of directors on June
‘8d directing and declaring a dividend, under the existing
circumstances, lawfully possible, in view of the provisions
‘of section 2 above quoted? Waiving the question last pro-
pounded, we find the acts of rescission of the board of di-
rectors of June 16 have ample support and authority in the
by-laws of the defendant association. This organization
had by the terms of its constating act, at the time of its
organization, ample authority conferred by statute to make
by-laws “for the management of its affairs and for the dis-
tribution of its earnings.” In the exercise of this power
thus conferred, it adopted a by-law which provides that 20
per cent. of the members may ask that a proposed measure
(of the board of directors) “be submitted to the stock-
holders for approval or rejection. Upon the receipt of a
petition containing the proposed measure and signed by
such per cent. it shall be the duty of the president to call
a special meeting of the stockholders,” and that “at such
special meeting a majority vote shall be sufficient to ap-
prove or reject the measure submitted to the meeting for
approval or rejection.” Whatever the individual opinion
of the attorneys in this case may be or the members of this
court possess concerning the value of the principle of the
initiative and referendum as a political proposition, these
by-laws having been adopted contemporaneously with the
organization of the association, and thus forming an essen-
tial part of the membership contract, good faith demands
their enforcement unless their provisions are contrary to
law or in excess of the power conferred upon the associa-
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tion. We find no reason that would justify our failure to
give the provisions quoted full force and effect in the in-
stant case. If they are to be deemed in force and applicable,
it would follow that the term “proposed measure” used
therein properly construed, in view of its commonly ac-
cepted definition, would embrace the subjects of proposed
declarations of dividends and the application and disposi-
tion of corporate earnings by the board of directors. There-
fore, the action of the board on the 3d day of June being
expressly subject to revision or veto may not be deemed
final or binding upon the corporation until the reasonable
time for referendum and review has expired. If this power
of referendum exists, it is our duty to construe it so as to
make it effective. This by-law also provides that “if the
measure is approved it shall go into effect at once.” This
language implies that until the time for referendum has
elapsed the action taken is not in effect. Therefore, no
rights are or can be created by or through it against the
corporation until this “reasonable time” has expired.

It would also follow that until the action taken by the
board of directors is in effect or has created new rights
against the corporation it may be rescinded or modified by
the corporate agency involved. This was lawfully done in
the instant case when the entire board of directors on the
16th of June reconsidered and rescinded their previous ac-
tion declaring a patronage dividend and made other and
different disposition of the corporate earnings of defendant.

It must also be remembered that this act of rescission
was likewise subject to revision under the terms of the
by-laws referred to, but, so far as the record discloses, no
action thereon has been taken from which it might, if neces-
sary, be inferred that the last action was in accord with the
desires of the stockholders in whom the by-laws vest su-
preme control.

In view of the circumstances referred to, the action of the
board of directors on June 3d not being final, but subject
to revision and rejection, and having actually been rescinded
within a reasonable time, the principle, which would apply



8 NEBRASKA REPORTS. [VoL. 119

Williams v. Williams.

in cases where the board is the actual and final arbitrator
in whom is vested the duty and discretion to determine
whether or not a dividend shall be declared, has no applica--
tion. So the conclusion follows that, even if the petition in
the instant case be given the enlarged construction sug-
gested, the facts would not entitle the plaintiff to the relief
for which he prays.

The action of the trial court, therefore, in dlrectmg a.
verdict in favor of the defendant was correct and the:

judgment is
AFFIRMED.

HiLMA C. WILLIAMS, APPELLEE, V. ELAM C. WILLIAMS,
APPELLANT.

FiLep OCTOBER 3, 1929. No. 26745.

1. Divorce: PROPERTY SETTLEMENT: MODIFICATION. Where the:
parties to an action for divorce have before the trial of such
case entered into a contract for a property settlement and ali-
mony payments and this contract is approved by the court, the
same will not be set aside or modified, except upon a showing
of fraud or such change in the circumstances of the parties as,
in the opinion of the court, would require a change in the pay-

ments.
2. : : . Evidence examined and held to sup--

port the decree of the trial court, except that an item of insur-
ance premiums, which, according to the contract, were paid for-
the benefit of the plaintiff, should be credited, under the con--
tract, as part of the payments made to the plaintiff.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Affirmed as modified.

Frank H. Woodland, for appellant.
A. C. R. Swenson and R. E. Robinson, contra.

Heard before Goss, C. J., RoSE, Goop and EBERLY, JJ.,
and REDICK and RYAN, District Judges.

RYAN, District Judge.
This is an appeal from an order of the district court for-
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Douglas county, refusing to modify the provisions of a di-
vorce decree in regard to alimony. The decree was entered
on September 26, 1924. The petition to modify was filed
March 8, 1928, and was based primarily upon a claim that
fraud was practiced upon the defendant in securing the
contract of property settlement and alimony and the fact
that the burden placed upon the defendant by the provi-
sions for alimony was too heavy and that his income was
decreasing. The provisions in regard to alimony were bhased
upon a contract entered into some time in June, 1924, shortly
before the trial of the original divorce suit. The divorce
suit was brought by the plaintiff. It would serve no good
purpose here to set out in detail the reasons for the separa-
tion of these parties. It is sufficient to say that it is ad-
mitted that the defendant had by his conduct with the
woman who is now his wife given the plaintiff ample cause
for divorce or separation and that the defendant himself
had no cause of action for divorce.

It appears from the record that the plaintiff had con-
sulted one Philip E. Horan, a practicing attorney in Omaha,
and contemplated bringing a suit for separate maintenance
and did not wish an absolute divorce. Mr. Horan was also
the attorney for the company of which Mr. Williams, the
defendant, was president. Mr. Horan took the matter up
with Mr. Williams and, after some negotiations, a property
settlement was agreed upon, a summary of which is as
follows: First, payment to Mrs. Williams of $1,000 in cash
and setting over to her the family home, worth about $6,000,
and the family automobile. Second, payment of $250 a
month to Mrs. Williams. Third, payment of $50 a month
to Mrs. Williams for the support, maintenance and educa-
tion of their minor son, Carlton, who was at that time eleven
years of age; these payments to be increased to $60 a month
when he should reach high school, and to $100 a month
while he should be in college, and to cease upon the comple-
tion of his education. Fourth, payment by Mr. Williams
of premiums on $10,000 of life insurance upon his life,
payable to Mrs. Williams; these premiums amounting to
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$245 a year. Fifth, the assignment of one-third of Mr.
Williams’ stock in the Williams-Murphy Company to the
Omaha Trust Company, as trustee for Mrs. Williams, said
stock to be paid to Mrs. Williams upon Mr. Williams’ death,
should he predecease her, but to be returned to Mr. Williams
in case she predeceases him. Sixth, in case of reduction of
Mr. Williams’ income, total payments provided for by con-
tract to be reduced so as not to exceed 40 per cent. of his
earnings.

At the time of entering into this contract Mr. Williams
owned 500 shares of stock in the Williams-Murphy Com-
pany, the value of which he estimated at $70 a share. In
addition to this he had $14,000 in cash, which was loaned
to the company, and he also owned a lot in the north part of
Omaha, which he afterwards sold for $2,200. This property
was in addition to the home and the automobile which he
gave to his wife.

The Williams-Murphy Company is a wholesale grocery
concern. It appears from the record that there is no income
or dividends paid upon the stock, but that all the earnings
of the company are used in the payment of salaries, so that,
aside from his salary, Mr. Williams has no other income.
At the time of the divorce his salary was $10,000 a year.
A little less than two years after the divorce decree was
entered Mr. Williams’ salary was reduced to $7,500 a year,
so that, under the sixth provision of the above summary of
the contract, the payments for the support and education
of the minor son ceased and his payments amounted to only
$250 a month. The record also shows that, in addition to
the payments of $250 a month, Mr. Williams has kept up
the premiums on the life insurance policy in the sum of
$245 a year. A short time before the commencement of
this action in the district court Mr. Williams attempted to
have the contract for a property settlement construed so as
to include the $245 insurance premiums within the limita-
tion providing the total payments should not exceed 40 per
cent. of his income, but this was denied him by the trial

court.
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The principal ground for modification urged by the ap-
pellant in his petition in the district court and in his brief
filed in this court is that a fraud was practiced upon him
by Mr. Horan, the plaintiff’s attorney, and he alleges that
he protested to said Horan against such large payments
each month, continuing over an indefinite period and termi-
nating only upon plaintiff’s death or her remarriage, and
that said Horan advised him that if he did not consent to
such a provision the court would in its divorce decree re-
quire him to pay a sum of money as permanent alimony,
the income of which would approximate the sum of $250
2 month, which said sum this petitioner could not pay, and
that, acting upon this advice, he signed the contract above
referred to. At that time it appears also from the record
that the plaintiff intended to file suit for separate main-
tenance and did not wish an absolute divorce, and that a
part of the consideration for the defendant’s agreeing to
the property settlement was her agreement to bring suit
for an absolute divorce. Since the divorce the defendant
has remarried, built 2 new and expensive home and his
living expenses have greatly increased.

The trial court found that no fraud was perpetrated upon
the defendant, inducing him to enter upon the property
settlement agreed upon between plaintiff and defendant
herein, prior to the commencement of the divorce action,
and that the terms of the property settlement were reason-
able under the circumstances of the case; that the reduction
in the defendant’s salary does not justify a modification of
gaid settlement and the decree confirming the same, in view
of the provision in such settlement limiting payments by the
defendant to the plaintiff and the minor child of plaintiff
and defendant to 40 per cent. of defendant’s income, and
the court further found that the increased expenditures in-
curred by the defendant, subsequent to the divorce decree
and his subsequent remarriage, do not justify any modifica-
tion of the terms of said decree. I

We are satisfied, from a careful reading of the record,
that there was no fraud practiced upon the defendant by the
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plaintiff’s former attorney. The appellant, however, con-
tends that, under the decisions of this court, it is not proper
to allow alimony in continuing monthly or annual instal-
ments throughout the lifetime of a wife, and cites Cochran
v. Cochran, 42 Neb. 612, and McGechie v. McGechie, 43 Neb.
523, in support of that doctrine. Those are both early
cases, and in the later case of Chapman ». Chapman, T4
Neb. 388, which was decided more than ten years later, this
court criticized the decisions in the above cases in this
language: ‘“That practice (referring to the practice of al-
lowing a lump sum as alimony, rather than continuing’
payments) was sanctioned and the contrary course dis-
approved by this court in Cochran ». Cochran, 42 Neb. 612,
and McGechie v. McGechie, 43 Neb. 523, but we think w1th-
out mature or adequate deliberation.”

Moreover, we have in this case the additional feature of
a contract entered into as a basis of a property settlement,
and, in this connection, it is well to note that the defendant’s
principal asset was his earning capacity. He did not have
any substantial amount of property, out of which a full
judgment for alimony could be paid. He was anxious that
the plaintiff sue for an absolute divorce, rather than follow
out her intentions and ask for separate maintenance only,
and, judging from his conduct, no doubt this was in a large
part the consideration for him making a fairly generous
provision for the plaintiff. Whether or not the defendant
consulted any attorney other than Mr. Horan, the record.
shows that he was quite capable of taking care of his rights.
It was at his insistence that the 40 per cent. limitation was
inserted in the contract. He procured a reduction of the
cash payment to be made by him; he procured a reduction
in the amount of the monthly payments to be made by him
for the benefit of his son, Carlton; and there is nothing in
the record to indicate in any way that he signed the contract
as the result of any fraud or misrepresentation practiced
upon him,

The defendant, it is true, does not appear to be as pros-
perous as he once was. This is accounted for by two cir-
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cumstances: His income has been reduced to the extent of
$2,500 a year, and, in addition to the alimony payments
which he is required to make, he has increased his living
expenses considerably. As soon as the statutory six months’
period had expired, the defendant remarried. He built a
new home in an exclusive residential district of Omaha, at
a total cost, inclusive of the lot, of about $22,000, in con-
trast with the $6,000 home which was set aside to the plain-
tiff. In order to provide this new home, it was necessary
for him to borrow $10,000 upon it from a building and
loan company, and the annual payments on this building
and loan company mortgage amount to $1,200.

Appellant also cites several cases from other jurisdictions
where alimony had been reduced on the ground that the de-
fendant had remarried and had a second family to support,
or partly upon that ground. In this regard we believe that,
under the circumstances in this case and in similar cases,
the first wife and family should Have the first considera-
tion, and we are unable to say, from all the circumstances
in this case, that the contract, voluntarily entered into by
the parties, is in any respect unreason: ble or unjust. We
do feel, however, that, under the provis:on contained in this
contract that the total payments provided for by the con-
tract should not exceed 40 per cent. of the defendant’s in-
come, the insurance premiums, which amount to $245 a
year, should be included within the 40 per cent. limitation.

With this modification the decree of the distriet court is

affirmed.
AFFIRMED AS MODIFIED.

MARGARITO GONZALEZ V. STATE OF NEBRASKA.
FiLep OcCTOBER 3, 1929. No. 27038.

1. Contempt. Summary proceedings for contempt of court will not
lie except where the contempt is committed in the presence of
the court and where the court has judicial cognizance of the
facts constituting the contempt.

Where it is necessary to adduce evidence to determine

whether or not a contempt has been committed a formal com-
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plaint must be filed and an opportunity given the accused to
make a defense.

JUDGMENT. A judgment of contempt must state the
facts constituting the contempt, and a judgment which merely
states the conclusion of the court will not sustain a sentence of
imprisonment for contempt.

ERROR to the district court for Lancaster county: JEF-
FERSON H. BROADY, JUDGE. Reversed.

Dale P. Stough and Sanden, Anderson & Gradwohl, for
plaintiff in error.

C. A. Sorensen, Attorney General, and George W. Ayres,
contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY and DAy,
JJ., and REDICK and RYAN, District Judges.

RYAN, District Judge.

Margarito Gonzalez was found guilty of contempt of court
in the district court for Lancaster county, and was sentenced
to serve a term of thirty days in the county jail for that
offense, and he brings the proceedings to this court for re-
view upon petition in error.

The plaintiff in error was the plaintiff in an action
brought in the district court for Lancaster county against
the Chicago, Burlington & Quincy Railroad Company for
damages. At the beginning of the trial of that suit an in-
terpreter was requested for the plaintiff. There followed
a discussion and inquiry as to the necessity for an inter-
preter, and the plaintiff in error was questioned at some
length by the court as to hig ability to speak and under-
stand the English language. At the conclusion of this ex-
amination the court granted the request and an interpreter
was sworn and the case proceeded.

At the close of the plaintiff’s testimony the court directed
a verdict for the defendant, and then proceeded to call sev:
eral witnesses and examined them at length as to the plain-
tiff’s ability to speak and understand the English language.
At the conclusion of the examination the court entered this
finding:


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































