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IN MEMORIAM

JACOB FAWCETT

At the session of the Supreme Court of the State of Ne-
braska, October 1, 1928, there being present Honorable
Charles A. Goss, Chief Justice, Honorable William B. Rose,
Honorable James R. Dean, Honorable Edward E. Good,
Honorable William H. Thompson, Honorable George A.
Eberly, and Honorable Francis S. Howell, Associate Jus-
tices, the following proceedings were had:

May it Please the Court:

Your committee appointed to prepare and submit a testi-
monial to the life and character of Jacob Fawcett, formerly
judge of this Court, respectfully presents the following:

Judge Jacob Fawcett was born in Wisconsin, April 9,
1847, and departed this life in Lincoln, Nebraska, April
19, 1928. He was an important actor in many of the mo-
mentous events that came to pass between those years. A
catalogue of the more important ones nationally, and others
to him personally, are: November 16, 1861, enlisted in
Company 1, 16th Wisconsin Infantry, for combat service
in the Civil War; March 13, 1862, departed with his regi-
ment from Wisconsin; as a member of General Prentiss’
division on the 6th and 7th days of April, 1862, actively
engaged in the battle of Shiloh, during which he was se-
verely wounded; mustered out of service July 12, 1865.
Married April 16, 1868, to Margaret J. Doxey. Five chil-
dren born the fruits of that union, of whom four yet sur-
vive. Admitted as a practicing attorney in Illinois "in
1873. Appointed county judge of Jo Davies county in
1885; elected to that office in 1886; resigned in 1887, and
moved to Omaha, Nebraska, where he practiced his profes-
sion with conspicuous success until elected as one of the
judges of the district court in the Fourth judicial district
of Nebraska in 1895; re-elected in 1899. Appointed su-
preme court commissioner by this court October 1, 1907,
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and served until December 1, 1908, then appointed one of

the judges of this court by Governor Sheldon, and appoint-

ment confirmed by Governor Shallenberger. Served as

member of this court until January 4, 1917, whereupon he

. re-entered the practice of law at Lincoln, Nebraska, form-
ing a partnership with Robert S. Mockett under the name
of Fawcett & Mockett, later Fawcett, Mockett & Finkle-
stein, which continued until Judge Fawcett’s death. Mem-
ber for many years of the Grand Army of the Republic,
and the Masonic Lodge, and at all times a devout Christian
gentleman. His domestic life was_one of unsurpassed fe-
licity.

Judge Fawcett was ever forward looking, sunny tem-
pered and optimistic. His remarkable strength and cour-
age sustained him during his years of army service so that
he participated in every battle in which his regiment en-
gaged, save during short periods of time while he was re-
cuperating from wounds. Returning to civil life, a youth
in years, a matured man in judgment, intensely loyal to his
country, its institutions, his comrades and his host of
friends, always industrious, ambitious, and hopeful, he
labored and studied until he was elevated to the exalted po-
sition of a judge of this court. To the duties of that office
he devoted most strenuously his every talent. The record
of Judge Fawcett’s service in this court is indeed an index
of his learning, wisdom and character; it reveals a well
trained intellect, great powers of analysis, a marvelous
understanding of the spirit as well as of the letter of the
law, and a fixed determination that justice should be done,
all stated in terse, lucid terms, that all might know if they
would read.

Those friends who best knew Judge TFawcett do honor to

- his public record, but they most admire the stalwart friend,
a type of rugged masculine beauty, clean in mind and
action, devoid of malice, sympathetic, generous in service
and substance, arising from every defeat, more lovable than
before; the friend and comrade who ever saw a silver lin-
ing, no matter how dark the clouds might seem to be. His
philosophy is well expressed by the poet:
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“O pusillanimous heart, be comforted
And like a cheerful traveler take the road,
Singing beside the hedge. What if the bread
Be bitter in thine inn, and thou unshod
To meet the flints? At least it may be said
‘Because the way is short, I thank thee, God’ ”’

After 67 years of strenuous service for country, home
and humanity he sleeps with his fathers: the influence of
his good deeds did not perish with his mortal life, but shall
operate until time shall be no more.

We recommend that this testimonial be ordered spread
upon the journal of the court, and that a copy duly certified
under its seals be sent to his surviving children.

JESSE L. Root

R. S. MOCKETT

GEORGE W. IRWIN

DAN J. RILEY

CHARLES LESLIE
Committee

Judge Jesse L. Root :

May it Please the Court: By your permission may I not
be permitted to briefly supplement the resolutions submit-
ted for your consideration?

I became acquainted with Judge Fawcett almost 25 years
ago. For the greater part of that time our relations were
not only friendly but most intimate. A history of Judge
Fawcett’s life and achievements may well be separated into
five divisions: First, his early childhood of less than 14
years during which his physical, mental and moral devel-
opment produced a sturdy, alert, honest, clean child bud-
ding into youth; then as a youthful crusader in the defense
of his country and its institutions; then years of toil, study
and development wherein by sheer force of character and
indomitable will he established a home for himself and
family and became an important factor in the professional
and civil life of his community; then the period of an ex-
tended useful and successful term of public service: finally,
that twilight zone which he but barely entered wherein he
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sought surcease from yedrs of strenuous toil in contact
with the great outdoors.

Our associations were under such conditions that men
could not, if they would, conceal from each other their in-
most thoughts. I gladly acknowledge his assistance on
more than one oceasion. I cheerfully testify to the nobility
of his character, the honesty of his purpose, his unswerv-
ing determination, and his unfailing generosity. I, indeed,
have suffered a deep personal loss in Judge Fawcett’s pass-
ing, but I am confident that he is happy in that land
“Where the flowers are always blooming and the sun is
ever high.”

Honorable R. S. Mockett:

May it Please the Court: Further adding to the resolu-
tion as to the life and character of Judge Fawcett, I wish to
say:

My birthplace was a short distance from the birthplace
of Judge Fawcett in Wisconsin; however, I did not know
him until he became a member of this court and did not
know him intimately until he had reached the age of three
score years and ten. During the next ten years our as-
sociation was close. He was a busy and successful prac-
tioner at the Lancaster county bar and my only regret is
that his life was not spared another five or ten years so
that he could have carried out his plans to travel, hunt, fish
and mingle with his family and friends. However, it seems
that man is not the shaper of his own destiny.

If it may be permitted, I wish for a few moments to go
into a field of partial speculation. There is no doubt in my
mind that the name Fawcett came to England during the
Norman conquest ; that his ancestors were of Anglo-Saxon

~Norman; that they no doubt participated in the movement
against King John out of which sprang the Magna Charta
wherein there was a partial reversal of the old order to the
new, the individual thereafter having something to say
about the laws and government and it did not all originate
with the king. There is no doubt but that his ancestors
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down to Judge Fawcett assisted in maintaining that con-
cession of liberty and assisted in enlarging upon it.

Judge Fawecett as a boy fought in the American Rebellion
to preserve individual freedom and the Constitution of his
country. He put in a long life as a lawyer and judge carry-
-ing out the ideas and principles of freedom that first saw
the light of day at Runnymede.

Judge Fawcett was thorough in everything he undertook
and firm in his beliefs and convictions. He did not waiver
from one side to the other. He came from stock that only
knew one road and that road was straight ahead.

Honorable George W. Irwin:

May it Please the Court: The report submitted by the
committee is complete, but I should like at this time to add
a few words in support of the resolutions of respect just
offered to the memory of the late Judge Jacob Fawecett,
-whose death we feel so keenly.

The 'other members of the committee appointed by Your
Honors, and the majority of the members now sitting on
this court, had the pleasure of knowing Judge Fawcett sev-
eral years longer than I. However, in the time I knew him,
I feel that I learned to know him well ; so well, in fact, that
I became an ardent admirer of his sterling traits of char-
acter and of his profound abilities.

Our associations were such that I considered him an
esteemed friend of mine and had every assurance that he
considered me as one of his. I have visited with him fre-
quently in recent years and heard him relate many of his
varied experiences. He has told me how as a boy of four-
teen he enlisted in the service of his country and fought
in many of the battles of the Civil War; various amusing
incidents in the early days of the practice of his chosen
profession, and of outstanding cases which he heard as a
judge of the district and supreme courts of this state.

I am perhaps more familiar with his service as a mem-
ber of this court than with his activities prior to the time
he was appointed, and afterwards elected, as one of its
members,
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Although his work in that capacity was finished a few
years ago, the records of this court remain to attest that
his work was well and conscientiously done. I have read
numerous opinions written by him and they are all clear
cut, conclusive and sound; they display such marked abil-
ity, legal learning and deep research that they constitute a
lasting memory to their author. He was not influenced
in his opinions by bias, prejudice or favoritism, and it is
apparent from a study of them that he considered for his
sole guide the application of the law as he found it and the
administration of justice; that he had as his great aim of
life to maintain in public estimation the high position he
had been called upon by his fellow citizens to occupy. I
know that he enjoyed his years of service on the bench
and recalled them with the knowledge that he had served
to the best of his ability and to the satisfaction of his con-
stituents and of himself.

Upon his retirement from the bench he reentered the
practice of law. Endowed by nature, as he was, with a
strong physical personality, a clear, analytical and vigorous
mind, and regardless of his advanced years, he again be-
came a leader of the bar. He was a strong and able law-
yer, and while fighting vigorously for the rights of his
clients he always retained the respect and admiration of
opposing counsel. He had the highest regard for the ethics
of the profession and his every move was directed in an
effort to see that they were maintained on a high level.
His practice again became extensive—he once told me that
he had tried cases in seventy-eight of the counties of this
state—and he enjoyed an exceptionally large acquaintance
and friendship among the lawyers of this and other states.

He had been successful in the accumulation of a reason-
able share of world’s goods, sufficient to enable him to
spend his remaining years in leisure. During his many
years of activity there had however been established with-
in him such a desire for work that he found it impossible
in his closing years to completely retire and enjoy what
would have been a well earned rest. The calls upon him
for consultation and advice were numerous, and he con-
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tinued in his work until a relatively short time prior to hig
death.

Although Judge Fawcett was permitted to live full
measure of a useful life, which was for the most part filled
with happiness, yet sorrow often entered his heart. From
what he has told me I know that his greatest sorrow was
the loss of his beloved wife whom he always affectionately
referred to as “Mother.” In late years he fully realized
that his days upon this earth were numbered ; that the time
" alloted him here was fast coming to a close, and that the
Grim Reaper, before whom we all must bow, would. soon
overtake him. Yet I know that he was happy in the be-
lief that in that Land beyond the grave he would again join
the one who had been his companion and helpmeet for so
many years, and that he passed with that happy thought
before him. Those of us who knew him best will be his
most sincere mourners.

Honorable Dan J. Riley:

May it Please the Court: I feel that I would be untrue
to a quarter of a century of as delightful an association and
as splendid a friendship as has been given man to know
were I to let this occasion pass without paying the tribute
of my words, feeble though they be, to the memory of
Jacob Fawcett. Yet I must needs speak with hesitation.
For what words of mine can add one cubit to his stature
or increase in the minds of those present by one jot or one
tittle that reputation so justly his.

When, from’ dust was fashioned and with the spirit
of life endowed that form which was to be known -as8 Jacob
Fawecett, nature and nature’s God dealt with lavish hand.
For to comliness of feature, symmetry of form and strength.
of body were added indominance of will, vigor of mind and
loftiness of soul.

Born amid rough surroundings, at a tender age deprlved
by death of a mother’s care, his early youth spent in rough
mining villages, what were more natural than that Jacoh
Fawcett should not rise above the lower strata? But of



xiv IN MEMORIAM. [116 NEB.

no ordinary fibre was this youth made. The difficulties of
environment and apparent lack of opportunity, things
which were to others unsurmountable, were to him but
the stepping stones upon which he rose. The years which
youths are accustomed to give to ordinary schooling he
gave to war. The one big deceit in the life of Jacob Faw-
cett came when the fourteen year old youth slipped by the
recruiting officer to enter the army, as has been aptly said,
as a crusader for his country. Something of the sturdy
hardiness and innate sense of freedom of forefathers fight- °
ing at Runnymede we see in the boy of fourteen standing
unflinching on the all but broken line at Shiloh and in the
war-torn .youth lying in agony on_the dock after Shiloh’s
awful shambles awaiting the coming of the relief boat.
And the next day was to mark the fifteenth anniversary
of his birth. Twice was he invalided home, each time at
his own instance to revert to his field of duty. With the
close of the conflict he returned from the scenes of war
to life in mining villages. Later he was to become a black-
smith. But not for such as this was young Fawcett born.
The youth was destined to create and not to be the victim
of his environment. Working at the forge he was not
chained to it; he yet found time to fit himself for the call-
ing of law and was admitted to the bar. And so com-
menced his legal career. First, he became practicing law-
yer, shortly after probate judge, both of these in Illinois.
He resumed private practice in Nebraska, to be elevated
to the district bench, again to resume private practice,
to be named as a commissioner and subsequently to become
a judge of this court and later its chief justice, once again
to reenter private practice.

Skilful pleader at the bar, wise counsellor, able advo- -
cate, probate judge, district judge, for a decade member
of this court, he touched practically every line of endeavor
it is given the lawyer to know and no phase touched which
he did not adorn. :

His memory was marvelous. Upon needed occasion he
could talk for hour after hour upon legal questions, citing
case after case, telling without consultation of memoranda
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titles of cases, quoting not only the volume and page where
they appeared in the original report, but giving also where
they might be found in collections of selected cases or in
reporter systems, often telling the page where commented
upon by textwriters. I have often seen his attention di-
rected to a decision. Weeks after, having use for the case
cited, he would recall the case, the volume of the report
where found, making use of the index only to determine
the page. I doubt if there was an insurance case in the
first seventy-five volumes of the Nebraska Reports to which
he could not cite you by book and page. ’

He loved life and the good things of life. He was a gen-
ial companion, a splendid conversationalist, most excellent
company. He knew not what it was to be uneasy in any
man’s presence nor need any man feel uncomfortable in
his.

He loved Nature and God’s great out-of-doors and was
an ardent devotee of those sports which drew him close
to nature. ‘

Withal he was an indefatigable worker; he tolerated no
distraction as he labored. He worked without ostentation,
without fuss or flurry. Work was not allowed to accumu-
late. Though perhaps he may never have heard the phrase,
he was a believer in the gospel of the clean desk. There
was no putting off until the morrow what he could do to-
day. As a practitioner when a case came into his office
he was immediately hard at it and he mastered its every
detail. There was no waiting for the exigencies of trial
to disclose something favorable. He left nothing to chance.
He prepared his cases. On the bench there was no hold-
ing up -of opinions for additional time to work or to
ruminate. There was with him no keeping indefinitely
under advisement. He did not malinger over cases. He
seized the day. He faced his cases, he mastered them, he
decided them.

The opinions of Judge Fawcett as they appear in the
published reports of this court are an index at once of the
processes of his mind and of his character. As his mind
‘was direct, so are his opinions direct. There is no fumb-
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{
ling about either for facts or for law. Facts as shown in

the record of the case were his and the application of the
law direct. With a clarity of logic he applied the law to
the facts and when all was said and done there could be
no doubt in the mind of one. who reads as to just what
precisely the decision was and the reasons leading thereto.
His opinions are stripped of verbiage; they carry no dead
weight, they are not cluttered with extraneous matter.
They are clear, cogent, straightforward, unequivocal. He
was well grounded in the broad principles of the law.
While no one knew better than he law’s refinements and
technicalities, somehow it rarely seemed necessary for him
to make use of them. He knew the letter which killeth,
yet seemed ever to make manifest the spirit which giveth
life. There was no striving to attain what is known as
“substantial justice;” yet in the reading of practically all
his opinions there comes to one a feeling that right has
been vindicated. Something there is about his opinions
‘which reflects the man, honest, square and upright, a keen
sense of justice running through all, pervading all, dom-
inating all.

His work in this court is his most enduring monument.

Boy warrior, loyal citizen, earnest advocate, able and
conscientious judge, it is but fitting that this court should
pause from its labors to pay tribute to his memory. It
is but fitting that record be here made of his life, his ser-
vice and his virtues. I deem it a duty, an honor, an ex-
alted privilege, a labor of love to join in the presentation
of these resolutions. May it please the court, I unite in
the motion for their adoption.

Judge Charles B. Letton:

May it Please the Court: I deem it my duty, both as a
friend of Judge Fawcett of many years standing and as
the sole survivor of the three judges who constituted this
court at the time Judge Fawcett was appointed supreme
court commissioner, to add my tribute of affection and
esteem to the words so well spoken by the gentlemen who
have preceded me.
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I first became acquainted with Judge Fawcett nearly
forty years ago at a time when he was a practicing lawyer
at the Douglas county bar. In the winter of 1895, at the
fall term of the district court for Jefferson county, three
of the lawyers attending the session had just been elected
to the office of judge of the district court in their respective
districts. One was Judge Fawcett, another was former
Judge Benjamin S. Baker, of Omaha, and I was the third.
Each entered upon the discharge of his judicial duties in
January, 1896. After serving as judge of the district
court in Douglas county acceptably and well, and on ac-
count of his high character and standing as a lawyer and
his experience and ability as a judge, the supreme court
appointed Judge Fawcett as a commissioner of the court.
He served with distinction as a commissioner and when the
court was by an amendment to the Constitution increased
from three to seven judges, Judge Fawecett, then commis-
sioner, was appointed as one of the four judges added to
the court.

On this court he served with diligence and discrimina-
tion. He possessed one of the chief virtues of a good judge
in that he had an open mind. As sometimes happened,
though but seldom, he might come to the consultation room
with a prepared opinion, but if after conference, discus-
sion, due deliberation and study he became convinced that
he had been mistaken in some respects and that the opinion
should be modified or changed, if the proposed change ac-
corded with his judgment, he was always ready and will-
ing to comply with the wishes of the majority and join in
a unanimous opinion. In the consultation room he was al-
ways affable and courteous. His long practice as a lawyer
and his experience as a trial judge, as well as his habits
of study, made him a valuable member of this court. His
opinions as commissioner and judge are scattered through
twenty-two consecutive volumes of the reports of this
court, and are clear, 16gical and persuasive.

Judge Fawcett had always a kindly feeling for, and
loved to associate with, the veterans of the Civil War, his
old comrades of the Grand Army of the Republic, a number
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of whom are in this room today. So highly were his abil-
ities regarded by the state of Wisconsin that he was ap-
pointed to deliver the dedicatory address at the unveiling
of the monument erected by that state on the battlefield of
Shiloh in memory of the soldiers of Wisconsin who fell at
that battle. He there delivered an eloquent tribute to their
memories.

I fully concur in all that has been said in the resolutions
which have been presented by the committee and also in
the glowing tributes to my lamented friend which have
been uttered by those who have preceded me.

Chief Justice Charles A. Goss:

It was my good fortune to become acquainted with Jacob
Fawcett about a year before he moved to Omaha from
Galena. From the time he became a citizen of Nebraska,
in 1887, until his death a few months ago, our friendship
persisted. I practiced with him at the Omaha bar and be-
fore him as a judge of the district court. I had the exper-
ience of presenting cases before him as a commissioner of
this court and later as a member of the supreme court for
seven or eight years. As a friend and neighbor, I received
much profit from frequent visits with him during the
months of his last illness.

As you have gathered from the memorial to him, his
whole life was an exemplification of tremendous physical
and intellectual energy, and of devotion to his family, his
country and his Maker. His perceptions were quick. He
was alert, shrewd and farseeing. He was a painstaking
investigator of facts and of law. He formed convictions,
based on knowledge, and expressed them in words whose
meaning was clear. He was an honest lawyer, a just judge
and a good citizen. He was a Christian gentleman. He has
left to his fine family of children a name and reputation to
be chosen above great riches.

The memorial and the testimonials to him here today
will be spread upon the records of this court and will be
printed in the current volume of the Nebraska Reports.



IN MEMORIAM

GEORGE A. DAY

At the session of the Supreme Court of the State of Ne-
braska, March 5, 1928, there being present Honorable
Charles A. Goss, Chief Justice, Honorable William B. Rose,
Honorable James R. Dean, Honorable Edward E. Good,
Honorable William H. Thompson, Honorable George A.
Eberly, and Honorable Francis S: Howell, Associate Jus-
tices, the following proceedings were had:

To the Honorable, the Supreme Court of the State of Ne-
braska:

Your Committee, appointed to submit suitable and ap-
propriate resolutions on the death of the late Justice
George A. Day, respectfully submit the following: '

George Armstrong Day, for many years a member of the
judicial department of the government of the state of Ne-
braska, departed this life at his home in Lincoln on De-
© cember 20, 1927. With the closing of his book of life, this
_couft lost a valuable and much beloved member; the legal .
profession of our state lost one who had brought honor
to it; and the state of Nebraska lost a citizen who for more
than forty years, in both public and private life, had
brought credit to the state in which he lived.

George Armstrong Day was born in Afton, Iowa, on
November 10, 1859, his parents soon thereafter moving to
Page county, Iowa. He was educated in the country
schools of Page county, Iowa, graduated from Tabor Col-
lege in 1882, and from the law department of the state
university of the state of Iowa in 1884. Immediately after
being admitted to the bar, he came to the city of Omaha,
and became a member of the firm of Gregory, Day & Day,
a firm that took rank with the best at the Omaha bar,
and it was as a member of this firm that he did his most
active work in private practice.

In January, 1895, he became deputy attorney general of

(xix)
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the state of Nebraska, serving under the Honorable A. S.
Churchill, then attorney general. For two years he filled
that position with credit to himself and to the state of
Nebraska. Soon after the expiration of his term in that
office, he was appointed a supreme court commissioner,
which position he later resigned to accept an appointment
as judge of the district court of Douglas county. He served
continuously as a judge of that court until his appointment
to fill a vacancy on this bench, which appointment was on
January 10, 1920. He did not, however, qualify and take
his position on this bench until February 9, 1920. At the
time of his appointment he was serving with two other
district judges of this state, one the Honorable William V.
Allen, now deceased, and the other, Honorable E. E. Good,
a member of this court, the three of them being engaged
under an appointment from this court in rendering a most
arduous but valuable service to the city of Omaha involv-
ing the appraised value of one of Omaha’s public utilities.

Upon assuming his duties on this bench, the first case
that he was called upon to consider was the case of State
of Nebraska v. Cole and Grammer, homicide cases thathad
received much publicity in our state and had engaged the
attention of this court and of the trial court on a number
of occasions with varying results. The first opinion writ-
ten by Judge Day after becoming a member of this court
was that of State, ex rel. ‘Ayres, v. Amsberry, Secretary of
State, reported in 104 Neb. 279. That case involved the
validity and construction of the initiative and referendum
law recently theretofore adopted by our legislature. "An
opinion of this court had been filed in that case, but, evi-
dently not satisfied with the conclusion reached, this court
had ordered a reargument on certain branches of the case
involving the jurisdiction of the court. This rehearing was
ordered on the court’s own motion. Judge Day wrote the
opinion on rehearing, which was concurred in by a major-
ity of the court reaching a different conclusion than that
which had been arrived at in the former opinion. A vig-
orous and well-reasoned dissenting opinion was filed, but
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the conclusions announced in the opinion of Judge Day
have remained the law on that subject down to the present
time.

Those who have kept in touch with the decisions of this
court during the period that Judge Day served upon this -
bench have not failed to notice his independence of thought,
his tenacity of conviction, and the fearlessness with which
he voiced his conclusions, as many times expressed in dis-
senting opinions. The many opinions written by him, as
disclosed by the reported decisions, are characterized by
their brevity, their clearness of expression and evidence of
careful investigation of the record, that every question
vital to the case should be met, analyzed and determined.

We would not proclaim Judge Day as having been the
greatest jurist that ever sat upon this bench. We would
not say that he was the most profound lawyer that has ever
sat upon this bench. He would not have us use any such
language; but we think all who knew him and all those
who are familiar with his work upon this bench, as well as
upon the district bench where he served so many years,
will agree with us when we say that no man ever served
upon the district or the supreme bench of the state of Ne-
braska and performed the duties that fell to him more
faithfully, more conscientiously, or with a higher sense of
judicial integrity than did George A. Day. He was ex-
ceedingly studious, patient to a high degree, at all times
sensitive and apprehensive lest there might be some right
on the part of the defeated litigant that had escaped his
attention when rendering a decision. Lawyers who have
presented their cases to this court, the final opinion in
which was written by Judge Day, may have felt that an
erroneous conclusion was reached, but we think we speak
the truth when we say no lawyer ever went out of Judge
Day’s courtroom, even though defeated, where he felt he
ouglit to prevail, feeling that he had not received the hon-
est, conscientious judgment of a judge who desired to
weigh with impartiality and decide as his best judgment
told him was right.
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Judge Day possessed, and his every day life was gov-
erned by, the highest standard of morals, the highest con-
ception of the ethics that should be observed by members
of the legal profession, and his standard of official integ-
~ rity, whether judicial or otherwise, was the highest. He
was modest and retiring, and when associated with others,
either in private or public life, was disposed to plan and
labor in the background, leaving to his associates the lime-
light and the public approbation that came from the com-
mon effort. The consciousness of a work well done and a
duty honestly performed were for him sufficient reward.

George A. Day was essentially a religious man. His re-
ligion was of the kind that became a part and parcel of his
quiet, unassuming, every-day life. His charities were num-
erous and well applied. He never paraded his .charities,
and the beneficiaries of his kindly disposition and his de-
sire to help those who were unfortunate were known in full
only to himself.

Judge Day was survived only by his life partner, a frail,
sweet-dispositioned, kindly-hearted, beloved wife. To this
woman, for many years in ill health and an object of con-
stant care and attention, Judge Day devoted the best part
of his life. His love and affection and constant care, be=
stowed upon her were known only to those who for years
mingled with them in their every-day life. With the pass-
ing of Judge Day and the deprivation of that care, atten-
tion and deep devotion, Mrs. Day lost that without which
she could not survive, and she followed him on that un-
known journey and departed this life on the 15th day of
February, 1928.

Your committee feel that the life of George Armsirong
Day, both as a member of the judiciary of the state of
Nebraska and as a private citizen, were such that a per-
manent record of his qualities as a man and citizen, as a
lawyer, and as judge upon the bench of the state of Ne-
braska, should be preserved as a part of the records of the
history of this state. As a mark of our affection for him
and our appreciation of the work he did as a member of
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the judicial branch of our state government, we move that
this memorial be filed with and made a part of the perma-
nent records of this court. '

EpwaRrD P. SMITH

WILLIAM A. REDICK

FRED A. WRIGHT

Max V. BEGHTOL

P. W. Scott ‘

Committee

Honorable Edward P. Smith:

May it Please the Court: I cannot refrain from adding
a brief, personal tribute to the life and character of George
A. Day as I knew him.

For nearly forty years, he was my personal friend. For
many, many years, he was one of my closest neighbors,
and at all times he was one whom I delighted to welcome
within the precincts of my own home.

Judge Day was born and raised within the environments
of the judiciary. His father, James G. Day, was a pioneer
lawyer of southwestern Iowa, coming to the state of Iowa
from Ohio in the early fifties. This son, George A. Day,
was born in 1859. Soon thereafter, and while this son was
still an infant, his father responded to the call of Abraham
Lincoln and enlisted in the military service to defend the
flag of that country whose Constitution as a lawyer he had
sworn to support. His father soon rose to the rank of
captain, was severely wounded in the battle of Shiloh, later
was mustered out because of those wounds, and returned
to his home at Sidney, Iowa, there to take up anew the
duties of civil life. Shortly thereafter, his father was
elected judge of the district court of that judicial district,
where he served until he was elected to the supreme bench
of the state -of Iowa, where he served with distinetion for
fourteen years. So, it will be seen that George A. Day was
born and raised in the environment of lawyers and judges
and courts..

After graduating from the law department of the state
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university of Iowa City, he became a member of the bar in
Omaha in 1884. At that time, the bar of Douglas county
numbered among its outstanding men such distinguished
lawyers as James M. Woolworth, Andrew J. Poppleton,
John I. Redick, James W. Savage, General John C. Cowin,
and John M. Thurston, giants of the Nebraska bar, peers
of the legal professxon in any state, and such distinguished
judges as Judge Lake, Judge Wakeley, Judge Doane, and
Judge Groff. It was with these outstanding members of
the legal profession that, as a young man, George A. Day
had to assert the cause of his client. I can pay him no
greater tribute as a trial lawyer than to say that he won
the confidence, respect and esteem of those great lawyers
because of his ability and the clearness of his thought.

But it was while on the district bench of Douglas county
that Judge Day rendered his greatest service and made for
himself an abiding place in the esteem and the confidence
of the people of that judicial district both among lawyers
and laymen. He possessed to a high degree the qualities
whichewe all admire in a trial judge—kindly dispositioned,
patient, lgonest impartial, extremely anxious to get the
point of view of each of the contending parties, especially
indulgent with younger members of the bar, dignified but
not austere, fearless to do the right as his honest judgment
in its final analysis told him was the right.

I think I speak the truth when I say Judge Day while
on the district bench shrunk from service on the criminal
bench. He abhorred crime, but his heart went out with
sympathy, especially for the young men charged with
crime. I have heard him say the hardest and most painful .
duty he was called upon to perform while on the district
bench was the imposing of sentence on young men to penal
servitude. He realized fully that sogciety had to be pro-
tected and criminals punished, but he always felt that pos-
sibly there were mitigating or extenuating circumstances
not disclosed by the record that ought to be taken into ac-
count. Was human society wholly blameless? Had en-
vironment, associates, early training- or lack of training,
causes over which the defendant did not have entire con-
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trol, contributed to the downfall of the defendant? All
these and other inquiries forced themselves upon the mind
of Judge Day and caused him to show mercy in some cases
where others thought greater severity would have been ap-
propriate. But Judge Day, in dealing with youthful crimi-
nals, breathed the spirit of the prayer—"“That mercy I to
others show, that mercy show to me.”

As stated by the resolutions, Judge Day was a deeply re-
ligious man. As still water proverbially runs deep, so his
religion was in no sense a lip service. It was a part of his
every-day, seven days in the week, life. For many years,
it was his custom to stand at the door of his favorite church
in Omaha, there to extend a kindly greeting to the regular
attendant and a hand of genuine welcome to the stranger
who came to its doors.

It was my privilege and my pleasure to live as a close
neighbor to him for many years. Our families were close,
intimate, personal friends. Having no children of his own,
he lavished his affection for children upon those in the im-
mediate neighborhood, and I think I can truthfully say
his love for my own children was almost as great as my
own. Our families spent hours together in his home or in
my own. He loved his neighbors and they loved him. It
was when the cares of the day were forgotten, when the
constant grind of the daily toil was over and he met with
his neighbors and friends, both young and old, then it was
that the splendor of his character, the kindly but jovial dis-
position, the deep interest he had in the health, the happi-
ness and the welfare of his fellowmen was so clearly man-
ifested.

I cannot refrain from saying a word of Judge Day’s
care and devotion to his invalid wife. For twenty years,
Mrs. Day was in ill health. She needed his constant care
and attention to a marked degree. He lavished upon her
that degree of care, constant attention ‘and deep devotion
seldom witnessed and fully known only to those who knew
of the every-day life of Judge Day and his wife. It was
a kind and merciful Providence that caused her to soon
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follow him into that land from which no human traveler
has yet returned. Such was the Judge Day as I knew him.
But he is gone — gone. :

Is that all there is to be of Judge Day? The human soul
cries out in protest against the suggestion. I have no clear
understanding, much less such an understanding that I
could impart to others of that which we call life. I have
no well-defined views, much less such views as I can impart
to others of that incident which for the want of a better
word we call death. And so I have no adequate con-
ception of that great uncharted sea out upon which the soul
of Judge Day has taken its flight. But, I have faith to
believe there are beacon lights along the course and a safe
harbor at the end of the journey for those who have led
the life and performed great services to humanity as has
Judge Day.

Judge William A. Redick:

May it Please your Honors: It is with deep regret I find
myself now having an opportunity, the first in twenty
years, to address this Honorable Court, on account of the
occasion which gave rise to the opportunity. I feel, how-
ever, that I should say some of those things which are in
my heart about our friend who has left us.

I am in hearty sympathy and agree with everything that
has been said,.both in the resolutions and in the remarks
of the chairman. There are some matters, however, which
have not been referred to by him and which I consider
much too important, upon an occaﬂon of this kind, to over-
look. And the first to which I desire to call attention is the
unfailing sense of humor of our friend who has departed.
He never was happier than when he could call attention
in a humorous and friendly way to the idiosyncrasies, if I
may so call them, of some of his friends. His wit, how-
ever, was never of a cutting nature. His humor was of a
bland and caressing nature that seemed to make the sub- .
‘ject of it feel that, after all, the idiosyncrasy to which at- -
tention was called was more of a virtue than a vice. He
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never exercised his humor in such a way as to hazard the
friendship of its subject. He thought more of his friends
than he did of his jest. But, nevertheless, those of them
who were the subjects of his humor, after the laughing and
- amusement was over, had the same kind of feeling toward
him as they did before.

And that brings me to the second pomt and which has
been mentioned in the resolutions; that is, the unwavering
friendship, the fidelity to his friends, which characterized
Judge Day. I had the good fortune to collaborate with him
both upon the district bench and, by the courtesy of this
court, upon this bench, and I know that he never rendered
a decision which did not have the full support of his con-
science and his ideas of the right of the matter. He was
a strong believer that hard cases make bad law, and there-
foré he paid no attention to what might be the results to
the litigants in the case, but he looked at the principles of
the law which would govern the decision and then rendered
his judgment.

I can add nothing to what the resolutions have said, it
seems to me, upon his character as a judge. While his
friendships were strong, he had no friends when sitting
upon the bench, and he had no enemies; he passed judg-
ment as he believed the right of the case, according to his
own conscience. ' :

Honorable Fred A. Wright: : )

May it Please the Court: I stand before you able to ex-

press only to a small degree the respect and reverence I
have for the man who has been taken.
I remember George A. Day first when he was a student
in Tabor College, a small struggling school in southwestern
TIowa; even then he had the same traits of character, the
same sincerity, the same gentle, unselfish spirit which
" afterwards enabled him to achieve the success and render
the service we now recognize and for which we now seek
to do him honor.

That his life has been a success no one doubts, a sue-
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cess not in wealth as it relates to material thmgs, for the
accumulatlon of wealth for the mere sake of accumulating
was never his ambition, but far greater, his was a success
of service, a success rich in achievement in those things
that have made the world better.

With a character inherited from intelligent, sincere and
God-fearing parents whose every ambition was ennobling,
reared in an atmosphere of righteousness, his ideals were
of necessity those of service to his fellows, and to this pur-
pose has his life been devoted.

He has contributed much to the administration of the
laws of his state, and his kind, bright, gentle spirit has
been all along a constant benediction to those within the
sphere of his influence. Truly, it may be said of him that
his life ‘was a success, for he served well.

In his going I am reminded of those lines that read:

“For some we loved, the loveliest and the best
That from his vintage rolling time hath prest,
Have drunk their cup a round or two before
And one by one crept silently to rest.”

Honorable Max V. Beghtol:

May it Please the Court: Although I have often ap-
peared before Judge Day while he was distriet judge and
during his service as a member of this court, my acquaint-
ance with him was more social than professional. He ex- .
posed to me through a reticence, always marked, a broad
and liberal philosophy of life.- He was one of those for-
tunate men who was permitted to believe in the immor-
tality of the soul. He had none of the habits nor appetites
which control and annoy most of us, yet he was tolerant.
He occupied this bench, than which there is no more ardu-
ous task in government, performing his duties with pains-
taking care and scrupulous honesty. He was among the
chief men of his time. Such a record, your Honors, and
such a man, deserve all the eulogies this day given, and
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permit me to say that as long as this court exists, when the
names of those who have composed it are recalled, the in-
fluence and memory of this man will never be forgotten.

Judge Leonard A. Flansburg:

May it Please the Court: I have been hesitant to at-
tempt to make any remarks at this time, for I know that
my words will but poorly express the thoughts and senti-
‘ments which I feel.

~While I was a member of the court I had a very close
association with Judge Day. Our offices were next to each
.other. We were constantly going back and forth. Every
‘morning when I passed his door and looked in to greet him,
he was bending over his desk; every evening when I left
he would still be there, bending over his desk or getting
books from the shelves, or pacing back and forth in his
room trying to solve some problem.

‘He was a prodigious worker ; very much concerned about
his cases and tremendously anxious to get his opinions
exact and correct in every wa¥y. His whole nature rebelled
against hurting any one. He was always mindful of the
effect of his decisions upon the parties, but was carefully
scrupulous to decide his cases according to the require-
" ments of the law. Judge Day was a fine lawyer, and as a
jurist he was able, upright, careful, just and merciful.

Judge Day put the whole energy of his life into his work,
and what sustained him in his arduous and tedious labors
wags his sense of humor. In everything he saw something
humorous. That gave him relaxation. His wit and humor
made him a delightful companion. As a man he was
charming; he was modest; unselfish, in fact, to an extreme-
degree, generous; and he had a consideration and a
warmth of feeling toward his fellow man, the equal of
which is rarely to be found.

Judge Day was honored by all; he was loved by those
who were acquainted with him; he was one of the finest
men that I have ever known. It may be truly said that
he was one of God’s noblemen.
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Honorable John N. Dryden:

May it Please the Court: I cannot on this occasion with-
hold my tribute of affection and of respect for a man whom
T regarded as a great lawyer, if by that term we mean that
he maintained the honorable traditions of his profession
and that he-served with supreme usefulness his day and
generation. '

The outline of his life, as given in the historic details
we have heard today, gives us little information as to the
service he rendered to his fellow men as a lawyer and
Jjudge. I suppose it will always be true that we do not ap-
preciate our judges until they are dead. We cannot know
the anxious, painstaking care with which for a generation
this man sought to resolve the controversies of men in ac-
cordance with the Sermon on the Mount. His philosophy
of life and death and immortality was wholesome and prac-
tical and involved the compensations of a life lived largely
and to noble ends.

On an occasion like this I am reminded of America’s
great poet, William Cullen Bryant. At a very early age
he wrote Thanatopsis. In this poem, in referring to the
destiny of man, he said. '

“Barth, that nourished thee,"

Shall claim
Thy growth, to be resolved to earth again;
And, lost each human trace, surrendering up
Thine individual being, shalt thou go
To mix forever with the elements;
To be a brother to the insensible rock,
‘And to the sluggish clod, which the rude swain
Turns with his share, and treads upon. The oak
Shall send his roots abroad, and pierce thy mould.”

-~

But Thanatopsis was a most depressing note, essentially
a message of despair. The brilliant young philosopher
gave no hope. A generation went by and almost the great
poet’s last word to the race was the “Flood of Years.”
He spoke of the engulfing of all human kind in the whelm-
ing flood ; the artisan from his bench, the student from his
engrossing ambition, the scholar from his cloister, the
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young mother with her first mate;nal hope, all were en-
gulfed with the Flood of Years pushed forth by “a Mighty
Hand, from an exhaustless Urn.”

“Further on
A belt of darkness seems to bar the way,
Long, low and distant, where the Life that is
Touches the Life to come.”

The poetic fancy now discérns a radiance beyond the
darkness, '

“Beyond that belt of darkness still the years roll on
More gently, but with not less mighty sweep.
They gather up again and softly bear
All the sweet lives that late were overwhelmed.”

George Day’s life was an exemplification of this' larger
hope.

Today, we say farewell to this man, a sincere friend, an
upright judge, a lawyer, a Christian lawyer, a Christian
gentleman. It is not too much to say of him “God’s gen-
tleman.” '

Chief Justice Charles A. Goss:

George A. Day came to the bar four or five years earlier
than I. He spent more than half of his professional life
in public service—as assistant attorney general, district
judge, supreme court commissioner and supreme judge.
For a generation I either practiced at the Omaha bar with
him or before him as a district judge. We ate our lunch-
eons at the same table, played games requiring manual
skill, were much in the outdoors together and called each
other by our first names. I succeeded him as district judge
‘when he was promoted to this court eight years ago and,
~at my request, I was permitted to be sworn in by him a
moment after he had taken the oath of officé as a supreme
judge. Seven years later I followed him to this court and
had a year of fine fellowship with him here.

He had a family background of achievement for genera-
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tions, of which he was proud but not boastful; for he won
his own place by his ability and character. His medium
size and erect figure, his dark skin and luminous brown
eyes, his kindness of manner and his charm of speech, made
him an attractive man. He had a sense of humor and a
power to depict it. He was the best story teller of any
group. Often he relieved a tense situation with a sentence
or an illustration that would bring laughter and good feel-
ing. He had the delicacy and modesty of a lily and the
courage and power of a lion. While he disliked to fuss
with small spirits over nonessentials, yet he would fight
tenaciously for a principle. He listened closely, he inves-
tigated carefully, he thought lucidly, he reasoned logically,
he wrote clearly. His opinions impress the reader as those
of a just and able judge who is trying intelligently to find
the truth and to subject it to the applicable principles of
the law. For the work he accomplished, we praise him;
for what he was, we love him. - '
The memorial presented by the committee is ordered
spread upon the journal of this court and, with the re-
marks made on this occasion, will be printed in the cur-
rent Nebraska Report. Permanent record will thus be
made of the things we have said here in tribute to the
memory of our departed brother. But our words are poor
measures of the things we feel and lack the power to say.






During the period covered by these reports, in addition
to the cases reported in this volume, there were 97 cases
affirmed by the court without opinion.
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