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JUDICIAL DISTRICTS, AND DISTRICT JUDGES

OF-

FICIATING AT THE ISSUANCE OF THIS VOLUME

Number ot

Counties in District Judges in District Residence
District of Judge
Birst.....eoe Johnson, Nemaha. Pawnee|John B. Raper................| Pawnee City
and Richardson.
Second............ .|Cass, Otoe and Sarpy. James T. Begley......... —| Plattsmouth
Third............... Lancaster. Jefferson R. Broady Lincoln
Mason Wheeler. Lincoln
Frederick E. Sh .{ Lincoln
) Lincoln
Fourth............. Burt, Douglas and Wash- -.{ Qmaha
ington. .| Omaha
Omaha
.| Omaha
Omaha
Omaha
Herbert Rhoades.... Tekamah
Alexander C. Troup. Omaha
Arthur C. Wakeley... .| Omaha
Fifth..e.. ~|Butler, Hamilton. Polk,|Lovel 8. Hastings.. -| David City
Saunders. Seward and|Harry D. Lacdis... -{ Seward
York
Boone. Coltax. Dodge. Mer-| Frederick W. Button Fremont
rick. Nance and Platte.|l.ouis Lightner........ | Columbus
Seventh..........| Fillmore. Nuckolls Saline| Robert M. Proudfit.. ... Friend
and Thayer.
Bighth........... .| tedar. Dakota. Dizon and|Mark J. Ryan.... aicesenmesenen Pender
Thurston.
Ninth....ccuoeen- .| Antelope. Cuming, Knox,|DeWitt C. Chase.... .| Stant
. Madison. Pierce. Stanton|Anson A. Welch...... . %Va;gnoen
and Wayne. :
’.I‘enth.... .| Adams. Clay. Franklin.|Lewis H. Blackledge - | Red Cloud
Harlan. Kearney.|J. W. James -| Hastings
Phelps and Webster
Eleventh.......... Blaine. Garfield. Grant,|Edwin P. Clements... 1 Oord
Greeley. Hall. Hooker,|Bayard H. Paine.... ..t Grand Island

Howard. Loup. Thomas,
Vallev and Wheeler

ITWelfth e .

Buffalo. Custer. Logan and| Bruno O.. Hostetler.............. Kearney
Sherman.
Thirteenth...... Arthur. Banner. Cheyenne,] Isaae J. Nisley .| Lexington
B Dawson. Deuel. Keith.|J Leonard . Tewell .| Sidney
Kimball  Lincoln and A
" McPherson.
Fourteenth..... Chase. Dundy. Frontier,|Charles B. Eldred............... McCook
Furnas. Gosper. Hares, -
Hitchcock. Perkins and
. Red Willow
Fifteenth........ Bovyd. Brown. Holt. Keya] Robert R. Dickson.......... | O'Netll
: Paha and Rock.
-Sixteenth.....| Box Butte. Cherry. Dawes.|Earl L. Meyer........e| Alliance
Sheridan and Sioux.
Seventeenth... Gnrde&L Morrill and Scotts|Edward F. Carter.......... Bayard
Bluff.
Eighteenth.. ... Gage and Jefferson. William J. Moss.... Fairbury
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PRACTICING ATTORNEYS

Admitted since the Publication of Vol. CXIV

ABRAHAMS, MiLTON R.
ApAMS, CHARLES F.
ApAMS, CHARLES J.
ApamMs, JENNINGS M.
ANDERSON, ROLAND MAX
ARDELL, ALLAN

AsHTON, HARRY L.
BAUDER, REGINALD 1.
BEAN, JAMES LYNCH
BigeLow, JoHN N.
BLock, MORRIS A.
BosLEY, CHARLES M.
BRADFORD, ARTHUR T.
BREDEHOFT, FRED ALVIN
BREGA, RICHARD E.
BUCHANAN, GEORGE WARREN
BUCKLEY, MICHAEL J.
BUTTERFIELD, ELVEN A.
CaMpBELL, ERWIN B.
CARROLL, J. GERALD
CHEFF, STANLEY WALKER
CHRISMAN, W. EDWARD
CHURCHILL, HARRY E,
CLEMENTS, Guy L.
COHEN, JACOB WARREN
CoMsTOCK, JOHN HAY
CoMSTOCK, JOHN P. (JR.)
CONLEY, JoHN C.

Coox, EDWARD A. (JR.)
CRAIG, ROBERT FENTON
DaAgpaG, EuLALIO
DAHLMAN, DwIGHT W,
DAHLQUIST, ARTHUR OLIVER
DAvis, CHARLES F.
DAy, WILLIAM A,
DeENTON, LEROY F.
DEUTSCH, AELRED P.
DOUGHERTY, JOHN E.
ELLENBERGER, HERVIN R.
ELL1oTT, DAVID DONALD
ELSTER, RICHARD B.

EvaNns, CHAUNCY E.
FELTON, HAROLD W.
FERRIS, EMMELINE ELIZABETH
FINOCCHIARO, VINCENT
FISHER, CHARLES A.
FITZGERALD, JAMES J. (JR))
FirzwiLLiaM, Lo MATTHEW
FLOERSCH, PAUL' A.
FROGGE, TED RICHARD
GATZ, WILLiaM C.
GILKESON, Roy F.
GREENAMYRE, HARLAND G.
GRIMMINGER, HARRY S.
HAyUN, MICHAEL' L.
HeATOoN, FRANCIS L.
HEINE, COMER MATTHEW
HEYDE, Louis WILLIAM
Hickey, EDGAR S.
HoRNER, EVERETT G.
HusToN, WALTER V.
JACKMAN, ERNEST E.
JOHNSEN, HARRY H.
JONES, WALTER

KELLY, LLOYD WILLIAM
KROESE, IrRA

LATHAN, LEONA I.

LAux, FREDERICK B.

LEE, JACK

LEIDY, JOSEPH PAUL
LeviN, IrvIN C.

LEwis, PHILIP M.

LITTLE, SPENCER N.
LocKE, ROLAND A.

LonNg, HARRY J.

LUEBS, ALFRED J.
McBRIDE, MARVIN L.
McCCARVILLE, PavuL E.
MacDoNALD, DoNALD D.
MAGUIRE, WILLIAM C.
MANN, ALBERT ALEXANDER
MARGOLIN, FRANK J.
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MARRON, JAMES P.
MARSHALL, MAX

MarTI, LLoYD J.
MARTIN, MERLE C.
MATTSON, CARL A.
Maxey, ERNEST W.
MAYER, HERBERT FINCKH
MERCHANT, TEMPLE O.
MoraN, Epwarp L.
MUELLER, JULIUS R.
MvuLLEN, JoHN C.
MurpPHY, LEO J.
MuURrPHY, PauL J.
NasLunp, Eric D.
NEARY, J. STUART
O’CoNNELL, EMORY L.
O’CONNOR, RicHARD A.
O’HANLON, PHILIP
OLsoN, CONRAD O.
ORR, CARROLL H.
RANKIN, ROBERT L.
RATCLIFF, THEODORE R.
RAUN, ERNEST A.
RAYMOND, JACK L.
REIFSCHNEIDER, MARVIN S,
RicHARDS, CLINTON Q.
RICKER, JOHN ALFRED
RITCHIE, JOHN

Ri1zzuTo,: FRANK S.
RoBINSON, RicHARD E.
RYAN, FRANK P.
SAMPSON, DoNaLD F,
SCHRAG, ANDREW D.
SHELDAHL, JOHN O.
SMITH, HERBERT AMES
SMiITH, JAMES T.
SouBy, JAMEs M.
STARR, JOHN W.
STERN, JOSEPH J.
STEWART, WILLIAM A. (Jr.)
TANGNEY, EDWARD J.
THOMEY, PIERRE N.
TRAINOR, WALTER F.
VALLIER, VERDA
VANCE, CHARLES LYALL
VETTE, FRED TUNNELL
WAGNER, Lroyp E.
WALTON, RALPH ERVIN
‘WATSON, GREGG H.
WEBSTER, CALVIN
‘WEISBERG, HENRY S.
WELCH, HARRY L.
WELTMER, JOHN TYLER
WiLsoN, HuGgH H.
WOLFE, CARLYN G.
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During the period covered by these reports, in addition
to the cases reported in this volume, there were 132 cases
affirmed by the court without opinion.
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Albion, City of, Thompson v..

Allen v. Omaha & S. I. R. Co

Alpha Alpha Chapter of Phi Beta Pi, Pettis v
Anderson v. Cusack
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American State Bank, State v.
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Arthur v. Arthur.
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Bailey v. State........
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Bank of Plymouth v. Ritchey

Bankers Fire Ins. Co., Norton v
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Bartlett v. State

Bartlett, State v
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Beckett, Gall v.........
Beem, Davis v.....

Bodge v. Skinner Packing Co..

Boomer v. Lancaster County
Bone Creek Township, State v
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Brown, Knaak v.......

Brown v. McCallum

Brown v. State.
Brown v. State

Browne v. State

Brownell Bldg. Co., Martin v

Campbell v. Gallentine

Carter v. State

Casselman, Beatty v

Central Nat. Bank v. First Nat. Bank 444,
Chadron, City of, v. State 650,

Chadron State Bank, McMillan v

Chicago & N. W. R. Co., James v

Chicago & N. W. R. Co. v. Skaggs
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il

208
221
525
643
199

81

.. 270
.. 781
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662

7
413
493
490
357
148
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104
347
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41
295
633
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260
614
325
366

.. 225

749

789
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657
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176
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Citizens State Bank, State v 2 e 271
Citizens State Bank, State v. 593
Citizens State Bank, State v, . 3 : 611
Citizens State Bank, State v..... ... 776
Citizens State Bank, State V..o 890
City Nat. Bank,' Armstrong v.. 270
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City of Chadron v. State......... ... X ....650, 657
City of Fremont v. Lea : 565
City of Grand Island, Hiddleson v.... 287
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Day v. Metropolitan Utilities District 711, 718
Deleski v. Peters Trust Co....: : - ! 547
Dineen, State v 174
Dougherty v. White 134
Drawbridge v. State : " 535
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Nelson v. State ..o - 26
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Niebuhr, Columbia Nat. Life Ins. Co. Ve 614
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Norton v. Bankers Fire Ins. Co.................. : ioeeen 490
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CASES CITED BY THE COURT

Cases Marked * are Overruled in this Volume
Cases Marked 4 are Distinguished in this Volume

Acme Harvester Co. v. MaGill, 156 N. Dak. 116 267

Akin v. Lee, 208 N. Y. 20 et 23
Albin v. Parmele, 70 Neb. 740.............. 786
Allen v. Forsythe, 160 Mo. App. 262......... 799
Aller v. State, 114 Neb. 59. eeeeemeaemmaee e nnaeaeteeeaen 285, 659
Altis v. State, 107 Neb. 540. . 127, 195
American Building & Loan Ass’n v. Rainbolt, 48 Neb. 434....... 178
American Can Co. v. Williams, 176 Fed. 816......ooeeiiieinenee 468
American Exchange Nat. Bank v. Gregg, 138 Ill. 596................ 276

American Land Company v. Zeiss, 219 U. S. 4T e 809
American Nat. Bank v. Miller, 229 U. S. 517 o oeees 276
American Smelting & Refining Co. v. Cassil, 104 Neb. 706.... 566
Anderson v. Duckworth, 162 Mass. 251 17
Anderson v. Schertz, 94 Neb. 390... 643
Anderson v. Walsh, 109 Neb. 759t 390
Anheuser-Busch Brewing Ass'n v. Morrris, 36 Neb. 31....... 448
Arendt v. North American Life Ins. (Co., 107 Neb. 716............ 769
Arkansas Cotton Growers Cooperative Ass'n v. Brown, 168
Ark., 504 e 192
Armstrong v. Mayer, 60 Neb. 428 e 715
Arthur v. Arthur, 115 Neb. 781 883
Artman v. West Point Mfg. Co., 16 Neb. 572 ‘ 60
Askey v. Chicago, B. & Q. R. Co., 101 Neb. 266....ccccorvcrrmrcrrnrnnes 221
Atchison, T. & S. F. R. Co. v. Drayton, 292 Fed. 15....cccrmereueeees .140
Auld v. Walker, 107 Neb. 676 103
Badger Lumber Co. v. Holmes, 55 Neb; 473...oicncns 83
Bailey v. Tillinghast, 99 Fed. 801...... — 694
Baker v. Moorhead, 103 Neb. 811 865
Baldwin v. Munger, 200 Ia. 32 ... 726
Ballard v. Hunter, 204 U. S. 241 . . 809
Bank of California v. Richardson, 248 U. 8. 476.oiciinnans 466
Bank of College View v. Nelson, 106 Neb. 129 775
Bank v. Windham, 7 Ala. App. 616..... . 259
Barbier v. ‘Connolly, 118 U. S. 27 . 443
Barnes v. Barnes, 95 Cal. 171... ... 266
Barr v. Neel, 151 Ia. 458.... . 124
Barr v. Post, 59 Neb. 361.. 312, 666

Barrett v. Rickard, 85 Neb. 769 532
(xv)



xvi CASES CITED BY THE COURT. [115 NEs.

Bartley v. State, 58 Neb. 310 353
Barton v. :State, 111 Neb. 673 : : 127, 195
Bates v. City of St. Louis, 1583 Mo. 18 374
Bauer v. State, 99 Neb. 747 : e 353
Bayha v. Webster County, 18 Neb. 181 oo 374
Beard v. Independent District of Pella City, 88 Fed. 875.............. 468
Beardsley v. Lehigh Valley R. Co., 142 N. Y. 1730 736
Beauchamp v. Leypoldt, 108 Neb. 510....: 753
Beisel v. Artman, 10 Neb, 181 65
Beisel v. Gerlach, 221 Pa. St. 232 799
Bell & Zoller Coal Co. v. Baltimore & O. S. W. R. Co., 74 1. C.

C. Rep. 433 — 731
Benda v. State, 109 Neb. 132.. 655, 875
Benedict v. Minton, 83 Neb. 782 786
Bennett ‘'v. Baum, 90 Neb. 320. 816
Bett v. Hughes, 8 Butterworth, Com. Cas. (Eng) 362...caae. 573
Bianchi v. Millar, 94 Vt. 378 23
Bianki v. Greater American Exposition, 3 Neb. (Unof) 656 586
Bidlack v. Mason, 26 N. J. Eq. 230 44
Biltwell Tire & Battery Co. v. Book, 112 Neb. 647 coooooo.......... 242
Bingham v. Broadwell, 73 Neb. 605. : 318
Biskind v. United States, 281 Fed. 47. 128
Blair State Bank v. Bunn, 61 Neb. 464 494
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CASES DETERMINED

IN THE
SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1926

ESTHER M. JESSUP, ADMINISTRATRIX, APPELLANT, V.
JOSEPH M. DAVIS, APPELLEE.

FI1LED NOVEMBER 19, 1926. No. 24265.

Trial: INSTRUCTIONS. In jury trials, plaintiff and defendant,
alike, are entitled to have the issues of fact, presented by the
pleadings, submitted to the jury without the introduction of
extraneous evidence that may mislead them or divert their
minds from a consideration of evidence pertinent to the real
issues.

Negligence: AUTOMOBILES: GRATUITOUS CARRYING OF Pas-
SENGER: CARE REQUIRED. Where the owner of a private motor
vehicle gratuitously carries another person therein as a passen-
ger, he owes such passenger the duty of exercising ordinary
care in the operation of the vehicle, and will be liable in dam-
ages if his failure to exercise such care is the proximate cause
of injury to his passenger.

JOINT ENTERPRISE. Parties cannot be said to be en-
gaged in a joint enterprise, within the meaning of the law of
negligence, unless there be a community of interest in the
objects and purposes of the undertaking, and an equal right
to direct and govern the mevements and conduct of each other
in respect thereto.

Appeal and Error: INSTRUCTIONS: APPLICABILITY. Instructions
to a jury that are inapplicable to the proved facts, and which
are calculated to, and probably do, mislead the jury, will, ordi-
narily, constitute reversible error.

AssUMPTION OF FAcTs. Ordinarily, it is
error for the court in its instruction to assume the existence
of a material fact as to which there is a conflict in the evi-
dence.

(1)
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6. Trial: WITNESSES: CROSS-EXAMINATION. “Where a plaintiff in
a personal injury action seeks by appropriate interrogatories on
the cross-examination to discover whether the defendant is in-
demnified from loss by an insurance company, it is error for
the court to sustain an objection to interrogatories which tend
to develop .the faet on that question.” Miller v. Central Taxi
Co., 110 Neb. 306, reaffirmed and promulgated as a rule of
practice.

APPEAL from the district court for Adams county: WIL-
LIAM A. DILWORTH, JUDGE. Reversed.

1. E. Montgomery and James & Danly, for appellant.
Stiner & Boslaugh and Dressler & Neely, contra.

Hall, Cline & Williams, W. C. Fraser, F. Hird Stryker
and Brogan, Ellick & Raymond, amici curiz.

Heard before MORRISSEY, C. J., Rosg, DEAN, DAY, GOOD,
THOMPSON and EBERLY, JJ.

EBERLY, J.

This action was brought by Esther M. Jessup, as admin-
istratrix of the estate of her deceased husband, Ursa S. Jes-
sup, to recover damages for his death, alleged to have been
caused by the negligence of defendant in so operating his
automobile, while her husband was riding therein as an in-
vited guest, as to cause the car to skid and overturn, there-
by inflicting fatal injuries on Mr. Jessup.

In the answer it is admitted that while Mr. Jessup was
riding with defendant in his car it overturned, and that Mr.
Jessup received injuries which caused his death. Defendant
denies that he was negligent, and alleges that the accident
and resulting injuries were caused by the negligence of Mr.
Jessup in grasping the steering wheel of the car and sud-
denly changing its course, thereby causing it to overturn.
It is further alleged in the answer that plaintiff and de-
fendant were both engaged in a joint enterprise at the time,
and that because of such fact plaintiff is not entitled to re-
cover. The issues of fact were submitted to a jury. - De-
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fendant had the verdict and judgment. Plaintiff appeals.

The pertinent facts out of which this controversy arises
may be summarized as follows:

On June 26, 1922, Mr. Jessup and defendant, in the lat-
ter’s Cadillac touring car, left Hastings, Nebraska, over the
D. L. D. highway, intending to go to Clay Center, Nebraska.
While driving eastward at a speed of from 30 to 40 miles
an hour, defendant, on nearing an intersecting highway, ob-
served another automobile traveling south at a moderate
rate of speed, somewhat nearer to the intersection than the
defendant. When defendant first observed the other auto-
mobile he was driving on the south or right-hand side of
the traveled highway. In order to avoid a collision, he
turned slightly to the left, applied his brakes, and passed
to the rear of the south-bound car. The course of defend-
ant’s car was then changed slightly so as to head directly
east and on the north or left-hand side of the traveled por-
tion of the road. After having safely passed the intersec-
tion a distance of 25 or 30 feet, his car seems to have
turned abruptly to the south, almost at right angles, and
to have overturned, and Mr. Jessup received injuries from
which he shortly afterwards died.

The acts of negligence complained of are that defendant
was driving at an unlawful and reckless speed, particularly
at the intersection of the highway, so that he lost control
of his car; that he jumped from his car. leaving it without
a driver and without any one to control it, and that, as a con-
sequence, the car skidded and turned over. The evidence as
to whether defendant jumped from the car at the intersec-
tion and before it overturned is in conflict. Defendant testi-
fied that he remained in the car until it overturned ; that Mr.
Jessup, sitting on the right-hand side of the car, without
warning, suddenly grasped the steering wheel and turned it
80 as to turn the car abruptly to the right, thereby causing it
to overturn. After the accident Mr. Jessup was unable to
talk and died the next day without making any statement
as to how the accident occurred. One C. J. Moger, who
was on the highway about 300 yards north of the inter-
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section and driving toward it at the time of the accident,
testified that defendant jumped from the car at or near
the northeast corner of the intersection. A number of
witnesses, who examined the scene of the accident imme-
diately after it occurred, testified that the tracks made by
defendant’s car showed that just before it entered the in-
tersection it was traveling in a northeasterly direction; that
the brakes had been applied so as to cause the wheels to lock
and drag for a distance of from 50 to 65 feet; that this
dragging mark extended about two-thirds across the in-
tersection and did not thereafter appear, which would indi-
cate that the brakes had been released. The highway was
graded and there was a wide, shallow ditch on either side
of the highway. Defendant’s car at no time left the graded
portion of the road, but as it passed over the intersection
in going east it was very close to the north edge of the
graded portion of the road, and only a few inches from the
shoulder of the grade.

It is further disclosed that the defendant was the cashier
of the Exchange National Bank of Hastings; that for a
year or more Mr. Jessup had from time to time been col-
lecting bad paper for the bank; that immediately prior to
the accident he had been endeavoring to make collection
on a note, secured by a chattel mortgage, and had ascer-
tained that the maker of the note had disposed of the mort-
gaged property. Apparently, the maker of the note lived
in Clay county. Mr. Jessup and defendant, at the time of
the accident, were en route to Clay Center for the purpose
of instituting a criminal action against the maker of the
note for disposing of the mortgaged property. It appears
that Mr. Jessup suggested this course as a means of enfore-
ing collection on the note. It is also disclosed that Mr.
Jessup had planned, prior to this time, to go to Clay Center,
and had arranged with defendant, cashier of the bank, to
accompany him, for the purpose of swearing to a criminal
complaint. On previous trips Mr. Jessup had used his own
automobile, but on the morning in question he stated to
defendant that he did not have his car with him, that his
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wife was using it, and asked defendant if he could take his
automobile to which defendant assented.

Plaintiff complains of the court’s fifth anid seventh in-
structions to the jury, wherein they were informed that,
if the drive to Clay county was made at the request of Jes-
sup, and if Jessup and defendant had joint control over the
movements of the automobile and were engaged in a joint
enterprise, in which each had a financial interest, then any
negligence of defendant would be imputed to Jessup and
preclude any recovery by plaintiff. The instructions may
be correct as abstract propositions of law. The facts, how-
ever, do not warrant the inference that defendant and Jes-
sup had a joint financial interest in the drive, or that they
had joint control over the movements of the car. It is
true, both were desirous of going to Clay Center. Jessup
was a gratuitous passenger. Both, in a sense, may have
had some interest in the object of the trip, but it was not
a joint financial interest. If the bank’s note had been col-
lected, Jessup would have received a commission; the bank
would have received the benefit by the collection of its note,
and defendant, as a stockholder, might have received an in-
direct benefit, but this does not constitute a joint enterprise
in driving the car, within the meaning of the law of negli-
gence. Defendant, not Jessup, was in control of the car.
Jessup had no authority over defendant and no authority
to direct the movements of the automobile. Defendant was
a private, gratuitous carrier and, as such, owed Jessup the
duty to exercise ordinary care in the operation of the auto-
mobile, and would be liable in damages if his failure to
exercise such care was the proximate cause of injury to his
passenger. From the evidence, the jury might have found
that defendant jumped from the car while it was in mo-
tion, and that because the car was left without any one to
control its movements it overturned and inflicted the in-
juries which caused the death of Mr. Jessup. We do not
doubt that these facts would warrant a finding of actionable
negligence.
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There is a marked discord in the reported decisions as
to what is necessary to constitute a joint enterprise, as ap-
plied to the law of negligence, and also as to what is essen-
tial to impute to a person riding in an automobile the negli-
gence of the driver in the operation of the machine.

In Lochhead v. Jensen, 42 Utah, 99, plaintiff was riding
in the rear seat of an automobile as an invited guest. The
car was overturned, and the passenger met her death. In
an action brought against the owner and driver, it was
held that, since the passenger was exercising no control over
or direction of the operation or handling of the machine
prior to the time it was overturned, defendant’s negligence
in the operation of the machine could not be imputed %o
the decedent.

In Crescent Motor Co. v. Stone, 211 Ala. 516, it was held:
“Parties are not engaged in a joint enterprise within the
law of negligence, unless there is a community of interest
in the objects or purposes of the undertaking and an equal
right to direct and govern the movements and conduct of
each other in respect thereto.

“Driver’s negligence cannot be visited on a passenger,
whether for reward or not, unless passenger has charge or
control of vehicle or driver.”

In Cunningham v. City of Thief River Falls, 84 Minn.
21, it was said: ‘“Parties cannot be said to be engaged
in a joint enterprise, within the meaning of the law of
negligence, unless there be a community of interest in the
objects or purposes of the undertaking, and an equal right
to direct and govern the movements and conduct of each
other with respect thereto.”

This court, in Kepler v. Chicago, St. P., M. & O. R. Co.,
111 Neb. 278, held: “One who is injured in a railroad
crossing accident while riding in a private vehicle may re-
cover from the railroad company if it was guilty of negli-
gence proximately causing said accident notwithstanding
that negligence on the part of the driver of the vehicle may
have contributed thereto, providing that she was herself
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free from negligence, and was not on a matter of joint en-
terprise or common concern with said driver, and had no
authority or control over him.” In that case the driver
of the automobile was taking a relative to the village of
Herman, Nebraska, for the purpose of mailing some let-
ters. :

In Brubaker v. Iowa County, 174 Wis. 574, it was held:
“A husband and wife moving to another city, where the
husband intends to teach and the wife to attend college,
with a view to obtaining a position, are not engaged in a
joint enterprise, so as to impute to the wife the negligence
of the husband while driving in an automobile to the city
to which they were moving.” In that case stress was laid
upon the point that the wife had no direction or control
over the husband’s movements or control of the car.

Instructions to a jury that are inapplicable to the proved
facts, and which are calculated to, and probably do, mislead
the jury, will, ordinarily, constitute reversible error. The
instructions complained of were not applicable to the facts,
were calculated to mislead the jury to the plaintiff’s prej-
udice, and their giving constituted prejudicial error.

Error is predicated on the giving of the tenth instruction
because it assumes it to be a fact that Jessup grasped the
steering wheel of the car just before it overturned. The
only direct evidence on that question was that given by de-
fendant, who testified that Jessup did grasp the steering
wheel. -However, there was other evidence tending to show
that, previous to this, defendant had jumped from the car
and was not in a position to see or know whether Mr. Jessup
grasped the steering wheel. Under such circumstances it
was error for the court to invade the province of the jury
and assume as a fact that which might, from the evidence,
be determined either way.

Other instructions are complained of, but we have ex-
amined the instructions and think that, when taken in con-
nection with the charge as a whole, they were not erroneous.

The foregoing opinion and the first five points of the
syllabus, prepared by Good, J., were unanimously agreed
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upon by the members of this court. The case must there-
fore be reversed. However, the sixth point in the syllabus,
and the parts of the opinion pertaining thereto, have the
approval of a majority only.

This court divides in this case solely upon the question
of adherence to the doctrine announced in Miller v. Centrad
Tazi Co., 110 Neb. 306, stated as follows: “Where a plain-
tiff in a personal injury action seeks by appropriate inter-
rogatories on the cross-examination to discover whether the
defendant is indemnified from loss by an insurance com-
pany, it is error for the court to sustain an objection to in-
terrogatories which tend to develop the fact on that ques-
tion.”

The district court failed to follow the rule above .an-
nounced, and the plaintiff urges this fact as ground for
reversal. Plaintiff’s contentions are controverted not only
by the defendant, but the interests and viewpoint of liabil-
ity insurance companies generally, in opposition thereto,
have been most ably presented in oral argument and by
three written briefs filed by amici curiz.

The question actually presented by the record in the case
before us may be said to be somewhat limited in its scope.
Considered as an adjudication merely, the opinion would
necessarily be likewise limited, for the obvious reason that
any conclusion announced by this court on matters not pre-
sented by the record itself would amount to obiter dictum
only. .

This case from the standpoint of amici curie is presented
on the basis that “the general provisions of indemnity in-
surance contracts are familiar to every member of the
court;” that, under existing conditions, to permit the in-
troduction of evidence, and allow the suggestions to be
made, that the defendant in a personal injury suit is pro-
tected by such insurance contracts operates not only to
prejudice his case before the trial jury, but, as a practical
matter, frequently results in a denial of justice; that the
rule announced in Miller v. Central Taxi Co., supra, per-
mitting this to be done, therefore should be wholly rescind-
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ed. Notwithstanding the limited scope of the record in the
case before us, we believe that the broader questions pre-
sented may properly be considered and now determined by
the announcement of a rule to govern further proceedings
in which the questions here presented may be involved.

In 1920 an amendment to the Constitution of Nebraska
was adopted which appears as section 25, art. V, and which
provides in part: .“For the effectual administration of jus-
tice and the prompt disposition of judicial proceedings, the
supreme court may promulgate rules of practice and pro-
cedure for all courts, uniform as to each class of courts,
and not in conflict with laws governing such matters.” This
section was before this court in Penhansky v. Drake Realty
Construction Co., 109 Neb. 120. The doctrine was there
announced: “The new constitutional provisions (Const.,
art. V, sec. 25) expressly conferring upon the court the
power to change rules of practice ‘not in conflict with laws
governing such matters’ (which we construe in this connec-
tion to mean ‘statutes governing such matters’), the rule
as to the contradiction of witnesses stated in Blackwell v.
Wright, 27 Neb. 269, Masourides v. State, 36 Neb. 105, and
Merkouras ». Chicago, B. & Q. R. Co., 101 Neb. 717, is set
agide and the foregoing adopted.” See, also, Nichols v.
State, 109 Neb. 335.

It is to be noted that, while this court has announced the
adoption of “rules” in opinions referred to in disposing of
cases before it, the language of the constitutional provision
is broad and does not limit the rule announced to the facts
of any case, but justifies the announcement of any rule
“which the court may deem necessary for the administra-
tion of justice.” With reference to the rule of practice,
therefore, this court stands in the same relation that the
legislature does with reference to substantive law. Within
the limitation of the written law, the one consideration that
controls is public policy. This conclusion seems to be sup-
ported by the history of the exercise of the rule-making
power in all jurisdictions where such powers have been con-
ferred since the adoption of the “Supreme Court of Judica-
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ture Act, 1873,” in England, and its amendments passed in
1875. Therefore, in view of the fact that the reversal of
this case is in no manner affected by the decision of the
points now presented, it is thought that public interests
will be promoted by a consideration of the matter on the
broad basis suggested by the amici curiz and the determi-
nation of the majority of the court announced as a rule of
practice.

The gist of the contention of those seeking the rescission
of the rule announced in Miller v. Central Taxi Co., supra,
is that in a personal injury action the discovery by the trial
jury of an existing relation between insurer and assured,
as to facts in controversy, operates to prejudice the jurors
to such a degree as to assure the return of a verdict against
the defendant irrespective of the preponderance of the evi-
dence on the issues involved; and the mere suggestion of
such condition by plaintiff’s attorney is fraught with so
serious consequence that the same should be deemed ample
ground of mistrial.

Assuredly, a relation between parties to be prejudicial
would depend in part, at least, upon what that relation
actually is. It is obvious that, so far as the question before
us is concerned, the contaminating relation is contractual.
Section 7882, Comp. St. 1922, provides: “No insurance
policy or certificate of any kind shall be issued or delivered
in this state unless and until a copy of the form thereof
has been filed with the department of trade and commerce
and approved by it.” The records of this department,
therefore, will afford us all facts necessary for the deter-
mination of this matter as applied, of course, to the adop-
tion of the proposed rule. We find that there are many sim-
ilarities and substantial agreements in the provisions of the
policies filed as required by the above act.

If we take a typical policy, we find the character of in-
demnity, provided by the policy, is set forth as an insurance
“against loss or expense, arising or resulting from claims
upon the assured for damages in consequence of an accident
occurring within the limits of the United States and Canada
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during the term of the policy, by reason of the ownership, -
maintenance or use * * * of the automobile or any of the
automobiles enumerated and described herein resulting in”
an injury to persons, or damage to property, the company’s
liability being ordinarily limited to $5,000.

It also provides: “In addition to the above, the company
does hereby agree (1) to defend in the name and on behalf
of the assured any suit brought against the assured to en-
force a claim, whether groundless or not, on account of
damages suffered or alleged to be suffered under the cir-
cumstances hereinbefore described; (2) to pay the expenses
incurred in defending any suit described in the preceding
paragraph, also the interest on any judgment within the
limits of the insurance hereby granted and any costs taxed
against the assured on account thereof; (3) to reimburse
the assured for the expense incurred in providing such
immediate surgical relief as is imperative at the time of
any accident covered hereunder.”

And the further paragraphs provide: “The company
reserves the right to settle any claim or suit. The assured
shall not voluntarily assume any liability ; nor interfere in
any negotiation or legal proceedings conducted by the com-
pany on account of any claim; nor, except at assured’s own
cost, settle any claim; nor, without the written consent of
the company previously given, incur any expense, except
as provided herein for immediate surgical relief at time
of accident. Whenever requested by the company, the as-
sured shall aid in securing information, evidence and the
attendance of witnesses in effecting settlements and in de-
fending suits hereinbefore referred to. The assured shall
at all times render to the company all reasonable coopera-
tion and assistance. In case of payment of loss and/or
expense under this policy, the company shall be subrogated
to all rights of the assured against any person, copartner-
ship, corporation or estate as respects the amount of such
payment, and the assured shall execute all papers required
and shall cooperate with the company to secure to the com-
pany such rights.”
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While there is some diversity in the provisions of the pol-
icies on this subject, in many policies at least the assured is
plainly indemnified against loss only, and not against lia-
bility. And if we consider the provisions of the policy,
above quoted, in connection with “instructions to the as-
sured,” we may visualize the transaction which appears
in the event of an accident, as follows: “Required for as-
sured: Stop at once, obtain name and address of injured
and where taken after accident. Obtain names, addresses
and telephone numbers of witnesses, and, if other car in-
volved, name and address of owner, license number, make
and number of car and in what company insured. Tele-
graph or telephone the home office or the nearest branch
office the above information, giving also the data regarding
owner, car and policy appearing on the reverse of this card.
Follow verbal report at the earliest opportunity with writ-
ten statement on the claim blanks provided. Do not admit
liability. Make no comment or statement regarding the
accident to anyone except police or an identified representa-
tive of this company.”

On the part of the insurer is necessarily involved, from
the nature of the business in which it is engaged, its main-
tenance of a staff of attorneys, investigators and experts;
on occurrence of an accident in which its policyholder is
involved, upon “immediate notice” received, the prompt ap-
pearance of its efficient and paid investigators upon the
scene, thorough investigations of the facts, interviews with
all parties (if possible) and of all persons having knowledge
of facts and full reports of the same, together with meas-
ures taken to preserve and secure favorable evidence, maps
and photos. Thereafter the insurer setties or litigates, as
the conditions of the accident, the situation and standing
of the parties involved, views of monetary considerations,
may deem wise.

If litigation follows, the defense is to be conducted “in the
name of the defendant,” it is true, but by the insurer’s at-
torneys, along lines wholly determined by the insurer, and
to the extent that the insurer’s interests may determine.


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































