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IN MEMORIAM
JOHN J. SULLIVAN

At the session of the Supreme Court of the State of Ne-
braska, September 20, 1926, there being present Honora-
ble Andrew J. Morrissey, Chief Justice, Honorable William
B. Rose, Honorable James R. Dean, Honorable George A.
Day, Honorable Edward E. Good, Honorable William H.
Thompson, and Honorable George A. Eberly, Associate Jus-
tices, the following proceedings were had:

May it Please the Court:

Your committee to draft resolutions in memory of Hon-
orable John J. Sullivan reports:

John J. Sullivan was born in Harvard, in McHenry
county, Illinois, on April 11, 1855, and passed from this life
on the 17th day of February, 1926, at San Diego, California.
Both his parents were born in Ireland, whence they emi-
grated to the United States in their early years. His mother,
Margaret Meskill, was married to his father, John Sullivan,
in Boston.

Judge Sullivan was educated in the ungraded country
schools of Illinois, where the tuition was chiefly reading,
writing, arithmetic; and grammer. At the age of 18 years,
he taught country school for several terms, and, with his
earnings, attended the Metropolitan Business College in
Chicago for several months. He then worked in a store in
Chicago for about one year, after which he became a stu-
dent in the law office of John B. Lyon, of Harvard, Illinois.
His preliminary reading there enabled him to graduate from
the University of Iowa, at Towa City, with the degree of
Bachelor of Laws, after one year’s attendance there.

He then opened a law office in Harvard, where he re-
mained for about a year and a half, but with little success.

Meanwhile, his brother, William Sullivan, had located
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viii IN MEMORIAM. [114 NEB.

near Columbus, in Platte county, Nebraska, and in the fall
of 1879, Judge Sullivan came to Columbus and opened a
law office in partnership with the late William M. Corne-
lius, who had recently come to Columbus.

In 1883, he was elected county judge of Platte county and
held that office for a single two-year term, not being a
candidate for re-election. He was elected representative
from Platte county to the legislature in 1886, but was not
a candidate for re-election. In 1891, he was elected judge of
the district court for the sixth judicial district of Nebraska,
and was re-elected in 1895. In 1897, he was elected judge
of the supreme court and became chief justice in January,
1902, serving for two years. He was defeated for re-election
in 1903.

In January, 1904, he resumed the practice of law in
Columbus and, about the 1st of January, 1909, moved to
Omaha, where he continued in the practice of law until
the time of his last illness. In the latter part of 1908, he
was appointed as judge of the supreme court by Governor
Sheldon, qualified and served one day, and then reconsid-
ered the matter and resigned. In 1915, on the death of
Chief Justice Conrad Hollenbeck, he was tendered the posi-
tion of chief justice of the supreme court, which he refused.

On the 17th day of April, 1881, Judge Sullivan was mar-
ried to Katherine Landers, who still survives him.

The foregoing are the outstanding facts, but they are
wholly inadequate to express the significance or worth of
his life.

John J. Sullivan was an able and upright lawyer and
judge, whose integrity and sincerity were never questioned.
In his relations with his fellows, he personified courtesy,
fairness, and magnanimity. To the younger members of the
bar, he exhibited a special friendliness, generously aiding
them with his fraternal counsel and encouragement. Many
of them, now grown to riper years, can testify that he
pointed a way out of their difficulties and inspired hope in
the place of despair.

At the bar and on the bench, he observed the best tra-
ditions and finest proprieties of both. He considered the
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administration of law without the accompaniment of jus-
tice to be a vain and empty thing. He recognized settled
principles of law as necessary to maintain civic order and
stability and for the security of personal and property
rights, but would not permit outworn and purely technical
rules to defeat the purposes of these principles.

He knew no intolerance save the intolerance of hypocrisy,
chicanery, injustice, and wrong. He set no sails to catch
the varying breeze of popular prejudice or passion. He
stood for raising humankind to a higher level of hope and
faith and courage and nobility of action. And so broadly
tolerant was he that his thought excluded no means by
which those results might be achieved. He was modest to
the point of timidity, but, where a question of right or
wrong was involved, he promptly championed the right
with signal ability and unsurpassed courage.

His service as a nisi prius judge was marked by patient
hearing and strict impartiality of decision. But his talents
and character are best revealed by his written opinions
preserved in the reports of this court, which are a valuable
contribution to the jurisprudence of Nebraska.. In them,
he appears at his best, and it may truly be said that he
touched no problem that he did not elucidate, and no com-
plexities he did not clarify. His judicial mind removed the
mask from pretense and made fraud stand naked and
abhorrent. His influence upon the law of this state will
be a perpetual memorial. He lived a good life, performing
his duties with fidelity, and meeting obstacles with cour-
age. So, by a true paradox, he is dead but yet lives, he is
gone but still abides.

We recommend that this testimonial be ordered spread
upon the journal of this court, and that a copy, certified
under the seal of this court, be sent to Mrs. Sullivan.

H. M. SINCLAIR -
F. A. WRIGHT
W. F. GURLEY
Lovuis LIGHTNER
W. M. CAIN
Committee
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Honorable H. M. Sinclair:

May it Please the Court: It is not a pleasing exaction to
mourn the dead; but, if the departed be one that you have
loved, honored, and esteemed, it becomes a pleasant duty
to revere his memory.

Judge Sullivan was one that we loved, honored, and
esteemed. We first met and became acquainted in the year
1885, and for 40 years there existed a friendship unbroken,
unmarred, and unalloyed. In the vigor of mature manhood
‘he was called with eyes undimmed by age and with mental
power unabated. Perhaps it is best to go before old age
wrecks the body or warps the mind. “For him who burns
the candle to the stick, the sputtering socket yields but
little light.”

His high standing as a lawyer and a jurist is a part of
the history of this state within the common knowledge of
its people; and we can but iterate that, as a lawyer, he
adorned his profession, as a judge, he held the scales of
justice with a firm, just, and impartial hand—the acme
of juridical justice.

It has been truly said: “Whoever labors on the edifice
of justice with usefulness and distinction, whoever clears
its foundations, strengthens its pillars, adorns its entabla-
tures, or contributes to raise its august dome still higher in
the skies, connects himself in name and fame and character
with that which is and must be as durable as the frame of
human society.” This Judge Sullivan did by his judicial ser-
vice, and his name and fame are entwined therein and will
endure and live as long as law and jurisprudence are ad-
ministered to the frame of human society in this common-
wealth. Yet it is not of his legal attainments as a lawyer,
nor of his judicial service to the state, that at this hour
invocate our reverence; but that of man and friend. We
knew himr best and revered him most as such. There are
treasures laid up in the heart that never perish. These
treasures a man takes with him beyond death. For true
friendship between man and man is infinite and immortal.
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It is as the shadow of the evening which strengthens with
the setting sun of life.

In private life Judge Sullivan was & man of many pleas-
ing attributes. His sociability was predominant. His bent
of mind was broad and tolerant. It was many-sided. It not
only responded to the harp that rang though Tara’s Hall,
but also to the humbler emotions that characterize the life
of all. His racial endowments gave to him deep and sincere
sympathy for the unfortunate and oppressed, and also
strong and loyal attachment to his friends. He never saw
and realized the faults and shortcomings of his friends. It
was the grandeur and nobility only that he saw, felt, and
appreciated. He was an ardent student. There was not a -
secret of nature that he did not seek out and contemplate
with profound and earnest thought. And the insolvable
problem of existence and its final ego were to him subjects
of unending interest. But, above all, he loved to contem-
plate the beauty, rythm, and harmony of nature’s living
life. To him it was as a beautiful poem set to sweet and
entrancing music that charmed and cheered the soul. In his
boundless love of nature and of nature’s God he visioned
immortality. But—

Our friend is gone. His work was not done, but his col-
umn is broken. He is dead. Shall we meet again?

In the beautiful drama of Ion, the instinct of immortal-
ity, so eloquently uttered by the death of the devoted Greek,
finds a deep response in every thoughtful soul. When about
to yield his young existence, a sacrifice to fate, his beloved -
Clemantha asks if they should not meet again; to which”
he replies:

“T asked that dreadful question of hills that seemed eter-
nal-—of clear streams that flow forever—of the stars among
whose fields of azure my raised spirit had walked—as I
look upon thy living face I feel that there is something in
thy love that cannot really perish. We shall meet again,
Clemantha.” We shall meet again. Yes, we shall meet again.

With grateful hearts and loving hands we lay our prom-
ise as a chaplet on his tomb.
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Honorable F. A. Wright:

May it Please the Court: Few, if any, have contrib-
uted more to the welfare of Nebraska than Judge Sullivan.
He came to the state in its early development and, almost
immediately, became an active factor in its growth, con-
stantly, day by day, adding his benign influence, not only
to its laws, but to its social and moral growth as well.

His name first appears in the fifteenth volume of the
reports of this court and is found, either as an attorney
or judge of the district or this bench, in all but two of the
succeeding volumes.

As a lawyer, he was able, resourceful and fearless. No
client ever lost through his neglect. As a judge, he was fair,
upright, painstaking, and learned. While considerate of the
opinions of others, having reached his conclusions, he never
doubted nor wavered. He has contributed much to the
literary excellence of the opinions of this court, and his
analytical reasoning and broad learning have had much
to do in moulding the law, not only of Nebraska, but
throughout the nation, where his judgments have stood as
precedents.

As a man, he was honest and upright, simple and guile-
less, yet wise and sagacious, gentle and retiring almost to
timidity, yet bold and courageous, above most men. He
loved and trusted men and feared none. Slow to arouse, he
never shirked a duty nor left an adversary without having
given good account of himself. He loved frankness and
sincerity, and, like Ithurial’s spear, at his touch, sham,
fraud and deceit were revealed in their true shapes.

Indelibly fixed in my mind is the picture as he stood in
his office, the fire of battle in his eye, beside a towsle
headed serious faced fourteen-year old boy, and announced
that we had taken this boy’s case. The boy had worked a
week; a dollar and a half of his wages was wrongfully
withheld. He came to the judge, busy with important af-
fairs, who promptly took his case and collected the debt;
in that instance without a suit. The wronged or oppressed
never appealed to him in vain. The young lawyer who
came to him in doubt, and there were many of them, always
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went his way, comforted by his kindly advice and shrewd
deductions.

Simple in his habits, kind in his dealings, honest to him-
self and all with whom he came in contact, it is only natural
that he finished his life, one of the most respected and
beloved members of the bar of this state.

He has loved and been loved, lived and passed on. His
activities are closed, but, while he lived, he so breathed his
spirit into the law of our land that he will still live as long
as that law stands.

We have lost a kind and indulgent friend; society has
lost a learned member, and the state has lost a just and
upright man. While Judge Sullivan is gone, he yet lives.

Honorable William F. Gurley:

May it Please the Court: John J. Sullivan came to the
bar before it became commercialized. As a lawyer and a
judge he conformed to the best traditions of a bar which
is rapidly losing its individual character. Lawyers, espe-
cially in large centers, are being succeeded by ‘“legal organ- -
izations,” and the old traditions are well nigh forgotten by
the practitioner of the present day. The ambition of the
present day lawyer is to become a “promoter and organiz-
er.” The trial of lawsuits has fallen into disrepute, and
the “office manager”’ has taken the place of the old time
“Giant of the Bar.”

Judge Sullivan was a philosophical lawyer who never
allowed a technical barrier to foreclose his thought, al-
though he could interpose a technical objection in the path-
way of an opponent, when so inclined, much to the annoy-
ance of the opponent. He had a keen wit and a genial
humor, two weapons which are not often at the disposal of
the same person. He had wisdom, which I think can best
be defined as intellect plus character. He was intensely
human, and frequently under cover of a simulated cynicism
he revelled in many a jocular tirade upon human frailties.
Yet at heart he was one of the kindliest men I ever knew.
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He came from the. practice of law in a country town to the
practice of law in a large city, and immediately took his
place as one of the leaders of the metropolitan bar. No
organization, however large or important, could ever have
subdued or secreted that wonderful personality. He was
exceedingly popular with his brother lawyers, although
making no attempt to court popularity. Gentle, modest, able,
courageous, honest, tolerant, his memory will long be trea-
sured by the profession which he so signally honored.

Judge Louis Lightner:

May it Please the Court: My first meeting with Judge
Sullivan was while I was still a boy, and must have been
during the 80’s or early 90’s. At that time the local jus-
tices of the peace stili held court in the various townships,
and Judge Sullivan came out to try a case where a neigh-
bor had refused to properly support his aged mother. He
had dinner at our place and I, an inexperienced country
boy of ten or twelve, was very much charmed by his gra-
cious and kindly manner and easy bearing. I did not hear
the plea in the case referred to, but it is said that there
was not a dry eye in the room.

My next meeting with Judge Sullivan was in June, 1904,
when, through the influence of an uncle, an arrangement
was made for me to come into his office. Judge Sullivan
had come off the supreme bench the January before and
his work had already increased to such an extent that he
required help. He was living in Columbus at that time,
and I remained with him there until January, 1909, when
he moved to Omaha. Our association was very pleasant.
He always paid me more than I earned and advanced me
more rapidly than I deserved. The three things that most
impressed me in his character and method of doing busi-
ness during those years was his industry, his accu-
racy, and his humanity. He worked during the day, nearly
every evening -until 9 and 10 o’clock, and very often on
Sunday forenoon. Every piece of work that passed through
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the office had to be exactly right so far as he could make
it so, whether it was important or unimportant. No letter
with a misspelled word or with a word that did not express
his exact meaning was permitted to leave the office. How-
ever, the work was not simply a business. He saw the
human side of every case and of every client. No matter
how busy he was, he enjoyed visiting with his old friends.
I think the impression people got who called at the office
was that they were meeting a kindly, shrewd, and not
overly busy man. Judge Sullivan once said that the one
thing above all others that is indispensable to make a
successful lawyer is an analytical turn of mind; that next
to that comes industry. Another thing in connection with
his law practice that impressed me was that it was never
simply a question of winning. He seemed to feel that
the main work of a lawyer is to promote justice. He sel-
dom considered the mere commercial side of the profession,
and he never, on any occasion, considered his own welfare,
financial or otherwise, in advising a client. As has been
seen from the resolutions, Judge Sullivan was not highly
educated in the sense that he had attended college. But he
was highly educated in the reading and study which he
had done by himself. He was very familiar with Shake-
_ speare, Milton, and other English classics, and could and
did often quote from them. He had evidently made a life
study of the use of words and was very careful to use
words to express the exact shade of meaning which he
had in mind. I think a few quotations from his letters,
priefs, and opinions might be of interest, although I will
not have time to give them in their setting, which would
- add considerable to them. Some which I have selected at
random follow:

“Great naked truths jut out of it on every side like
granite crags.”

“Even the right of the tithe proctor to his tithe and
the gleanor to his gleanings was ignored.”

“The fragrance of flowers along life’s pathway is better
by far than crimson chaplets when one is cold.”
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“There is about this evidence an aroma of evil that
gives a charm to sin.”

“Service of process was made upon the astral body
winging its glad way across stellar space to the psychic
sea.”

“In his view, it would seem that title is an impalpable
entity, elusive as a leprechaun, which, at the death of the
last owner, goes out with the disembodied spirit to find
lodgment elsewhere.”

“The first low-wash of the tragic tide of events.”

“The letters reek with amatory suggestions; they have
the tang and flavor of passion.”

“It has upon it the suggestion and dank odor of
tyranny.”

“If this statute is sustained, it will be a sort of fatuous
denkmal that will, in the far future, excite the wonder of
Patagonian travelers who come from their own enlight-
ened land to study the ancient legislative monstrosities
and view the broken temples and fallen fanes of North
America.”

“Truth may not always flame with fire, but it is never
chilled slag.”

“The teeming, whirring, smoking, shrieking potash
life.”

“Time changes even anomaly into system and the doubt-
ful precedents of one generation become the fundamental
maxims of another.”

“Plaintiffs were wolf-brother, whose moral sense is
blunted by greed of property.”

“Age does not always chasten the soul, nor does devo-
tion to country in time of peril insure obedience to her
laws in times of peace.” _

“Wealth and culture do very little to quicken the con-
science and to mellow and warm the soul.”

“The sum and substance of the defense is that time has
transmuted a broken contract into an equitable shield.”

I have been asked if Judge Sullivan was a religious man.
It is difficult for me to answer this question, since ideas
of what constitutes a raligious man differ. Judge Sullivan
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was deeply religious in the sense that he believed in a
supreme being and had faith amounting to moral cer-
tainty in the immortality of the soul. On the other hand, he
was not religious in the sense of being a regular atten-
dant at church, although I believe that he fully approved
not only the Christian life as he led it, but also the Chris-
tian life as led by those who were able to take a more
active part in religious worship. My thought is that Judge
Sullivan believed that in standing against all temptation,
for honesty of purpose, and for moral courage, and in
using his profession—which was almost a religion with
him—for the advancement of justice and right, he was
promoting, to the extent he was able, the work of God and
the Christian church in the world. He once said that
Christianity is greater than creed, and on another oceasion
said that God, in the plenitude of his gifts, has not be-
stowed upon man a nobler attribute than moral courage.
Judge Sullivan lived a very unusual life—one that was
maintained at all times far above the commonplace. His
mind was filled with thoughts of kindness toward all, his
life was based on sincerity and truth, it was exalted by
moral courage and sanctified by Christian faith.

Honorable Arthur ¥F. Mullen:

May it Please the Court: For nearly thirty years Judge
Sullivan and I were intimate, personal friends. Part of
that time we were office partners. We were associated in
important litigation. During the last ten years of his life
hardly a day passed that we did not meet and visit with
each other. These things are mentioned for the reason that
I consider it a rare privilege to have had such intimate
fellowship with this wonderful man. I am his debtor in
many ways.

In the more than five hundred opinions that appear in
the records of this court, he has left a lasting monument
to his memory. He made an important and permanent
contribution to our jurisprudence. His opinions, written in
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& lucid, direct, and forceful style, are adorned with epi-
grams, apt illustrations, subtle humor, and good natured
wit. They reflect his high sense of duty as a judge; they
show his ability, candor, honesty, and passion for justice;
they record his pure and generous thoughts, and are
examples of his moderation, kindness, and good sense;
they explain why his genial and kindly nature endeared
him to all who knew him; they illustrate that—

“ The work that men do is not the best alone,
The love they win is far the better part.”

Judge William H. Thompson:

My first meeting with John J. Sullivan, as I now recall,
was in 1881 or 1882 at a session of the district court then
being held at Scotia, Greeley county, the then county seat.
Among the attorneys in attendance were the following:
James N. Paul, of St. Paul, afterwards for many years
district judge; William Kelly, then of Lincoln, afterwards
chief attorney for the Union Pacific; John G. Higgins,
afterwards county judge; and our lamented John J. Sul-
livan, then of Columbus. This meeting and greeting ripened
into an unending friendship as to each and all. These men
each added luster to the bar and honor to our state. It was
my esteemed privilege to appear as an advocate before
Judge Sullivan when on the district bench, as well as when
sitting as a member of this court. He was of such pleas-
ing nature as to impel one to feel at ease in his presence,
hence the youngest and most timid of the bar entered the
court of which he was a member with pleasure and free
from embarrassment. Such pleasing presence, coupled
with his witticisms, kindly suggestions, and mannerism,
drew one to him as brother to brother. This sense of rela-
tionship grew closer and closer as the years passed. It
may be said of him that he was of such a mold as to
attract and hold each member of the bar as a tree the
clinging vine. While personally he is with us no more, the
" life that he lived, as he lived it, will ever remain an up-
lifting force.



114 NEB.] IN MEMORIAM. , Xix

Judge John C. Martin:

If it Please the Court: I am deeply impressed with
the propriety of having this memorial presented some time
after the death of Judge Sullivan, as it has given the
kindly hand of time an opportunity to remove from our
eyes the mist of sorrow and permits of our calmly and
deliberately, as becomes a court, considering the life and
service of our friend.

At the request of the memorial committee, that I speak .
at this memorial on account of my long and close associa-
tion with the deceased, I gladly comply with the request. I
first became acquainted with the departed jurist in 1883
when he commenced the practice of the law in this state
at the city of Columbus, Nebraska, being encouraged to
enter the practice by the deceased. At that time, strange
as it may seem, there were more lawyers engaged in the
active practice of the law in that city than there are so
engaged at the present time. All of them were struggling
for an existence and very little of the law in this state was
settled. For 43 years I have enjoyed a close association
and unbroken friendship with the deceased, and have been
requested by your committee to say something about his
character, as well as his public record, as a lawyer and
judge.

None knew him but to love him, and he loved his fellow
men. A spirit of kindness marked his every act and expres-
sion. In his practice as a lawyer he treated every one
interested in the litigation with the utmost kindness, but
never at any time deprived any client of loyal service. He
possessed a keen sense of humor, which was of great service
to him in the practice, but he never permitted any expres-
sion of his humor to hurt the feelings of another.

In his work on the district court bench he was always
pleasant and particularly kind to the youmger attorneys,
and loved to associate with the attorneys for the purpose
of getting in touch with their difficulties, relieving their
burdens, and learning their true character. His work while
on the supreme court of this state speaks for itself in his
opinions, and is an abiding memorial, establishing -his clear
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judicial mind, with a fine literary style of expression, and
always with an expression of sympathy for the weak,
together with mercy toward the unfortunates.

“Men live in deeds, not years,
In thoughts, not breaths,
In feelings, not in figures on a dial.
Time should be measured by heart-throbs.
He lives most who thinks most,
Acts the noblest, feels the best.”

This standard of a man fits the life and service of our
departed friend and brother.

If T were preparing an epitaph for his tombstone it would
- consist of three sentences. First, “The memory of the just
is blessed.” Second, he did justly, he loved mercy, and
walked humbly before his God. Third, “He loved his fel-
low men.” 1 take this sentence from the beautiful poem
“Abou Ben Adhem,” with which you are no doubt all
familiar. It speaks of the visit of the recording angel to
Abou Ben Adhem with a scroll of those who loved the
Lord, and Abou Ben Adhem’s name was not upon the list.
Abou Ben Adhem requested that his name appear as one
who loved his fellow men. The angel returned the next
night and presented the scroll of those who loved the Lord
and Abou Ben Adhem’s name lead all the rest. He was my
. friend.

I am deeply impressed with the thought expressed so
beautifully by Oliver Wendell Holmes, regardmg abiding
friendship:

“ Fast as the rolling seasons bring
The hour of fate to those we love,
Each pearl that leaves the broken string
Is set in Friendship’s crown above.
As narrower grows the earthly chain,
The circle widens in the sky;

These are our treasures that remain,
But those are stars that beam on high.”

Chief Justice Andrew M. Morrissey:

‘The memorial presented is a true portrayal of our de-
parted friend. He was respected as a lawyer and honored
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as a judge because of his keen intellect and irreproachable
character. He was loved because of a charm of personality
that defies description. He ever kept the milk of human
kindness sweet and mixed wit and humor with the logic of
his brilliant mind. He is gone and his professional brethren
who were privileged to know him will soon follow him
into the mysterious vale, but his judicial opinions will
remain to strengthen and embellish the law of the state
that honored him, and that he so ably served.

It is ordered that the memorial presented and the ad-
dresses delivered be spread upon the journal and printed
in the reports.



During the period covered by these reports, in addition
to the cases reported in this volume, there were 157 cases
affirmed by the court without opinion.
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HENRY W. WINKELMANN V. STATE OF NEBRASKA.
. FILED OCTOBER 26, 1925. No. 24473.

Information. Where a crime created by statute may be com-
mitted by any of several methods set forth in the statute, the
information may charge in a single count that it was committed
by any or all of the enumerated methods if they are not in-
consistent with or repugnant to each other.

EMBEZZLEMENT. Where, under section 9638, Comp.
St. 1922, a bank cashier is charged in one count of an informa-
tion with embezzling, abstracting and misapplying $1,000 of the
bank’s funds, and all the acts charged relate to a single transac- .
tion, only one offense is charged.

DurLiciTy. Where a count in an information is seem-
ingly faulty because of duplicity, and, on defendant’s applica-
tion, a.bill of particulars is furnished showing that a single,
specific offense is relied on for a conviction, it is not prejudicial
error for the trial court to overrule a motion to quash the in-
formation on grounds of duplicity, or to refuse to require an
election by the state as to which of the offenses it will rely on
for a conviction. :

ERROR to the district court for Hitcheock county :

CHARLES E. ELDRED, JUDGE. Affirmed.

J. F. Ratcliff and Scott & Scott, for plaintiff in error.

0. S. Spillman, Attorney General, and Harry Silverman,

contra.

Heard before MORRISSEY, C. J., DEAN, Day, Goop, THOMP-

SON and EBERLY, JJ.

(1)
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Goop, J.

On an ipformation which charges that he, “then and
there being the cashier of the Farmers State Bank of Cul-
bertson, Nebraska, a banking'cprporation, organized and
. doing business under the laws of the state of Nebraska,
did, then and there, wilfully and feloniously embezzle, ab-
stract and misapply the sum of $1,000, being the moneys,
funds and eredits of said banking corporation, with the in-
tent to injure and defraud said banking corporation,” de-
fendant was convicted and sentenced to a term in the peni-
tentiary. As plaintiff in error, he presents to this court for
review the record of his conviction.

The propositions relied on for reversal are: (1) That
the trial court committed prejudicial error in overruling
defendant’s motion to quash, and in overruling the motion
to require the state to elect on which charge of the informa-
tion, it would rely for a conviction; that is, whether for
abstraction or embezzlement or misapplication of the funds
of the bank; (2) that error was committed in permitting
Walter D. James to appear as an attorney for the state,
over objection of the defendant.

The prosecution is brought for a violation of section
9638, Comp. St. 1922. That portion of the statute applica-
ble to the instant case is as follows:

- “Every * * * cashier * * * of any banking company,
who shall embezzle, abstract or wilfully misapply any of
the moneys, funds or credits of such company, * * *with
an intent in either case to injure or defraud such company,
* % % gha]l be confined to the penitentiary not less than
one year nor more than ten years.”

It will be observed that the information is in the language
of the statute, except that the several acts are charged con-
junctively, instead of disjunctively. Defendant insists that
the information charges him: First, with embezzlement
of the moneys of the bank; second, with abstraction of the
funds of the bank; and, third, with misapplication of the
funds of the bank, with an intent, in each case, to defraud.
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Counsel for defendant cite and rely upon a number of
decisions rendered by the circuit and district courts of the
United States, which construe and interpret the meaning
of section 5209, Revised Statutes of the United States.
That statute is very similar to section 9638 of the Nebraska
statutes. The cases referred to seem to hold that embezzle-
ment, abstraction and misapplication of funds of a national
bank by one of its officers are three separate and distinct
offenses, and that they may not be joined in one count of
an indictment. Thé supreme court of Texas, in Todd w.
State, 89 Tex. Cr. Rep. 99, construes a similar statute, as
do the federal courts. Were the question an open one in
this state, we might look with favor on defendant’s con-
tention.  In this state, however, it has long been the rule,
supported by numerous decisions of this court, that a statu-
tory offense may be charged in an information in the
language of the statute, and that, where a statute creates a
crime and enumerates a number of ways in which it may
be violated, the information may charge that it was com-
mitted by all the enumerated ways, provided they are not
inconsistent with or repugnant to each other.

Among the decisions of this court supporting the rule
are Brown v. State, 107 Neb. 120; Smith v. State, 109 Neb.
579; State v. Leekins, 81 Neb. 280; Hase v. State, 74 Neb.
493; Bartley v. State, 53 Neb. 310; Mills v. State, 53 Neb.
263. Authorities from other jurisdictions supporting the
rule are State v. Montgomery, 109 Mo. 645; State v. Hogle,
156 Mo. App. 367; State v. King, 81 Ia. 587; People .
Frank, 28 Cal . 507. See, also, 81 C. J. 764, sec. 325.

We are of the opinion that the different acts alleged as
constituting the offense, viz., embezzlement, abstraction and
misapplication of the bank’s funds, are not inconsistent
"with or repugnant to each other. It may be fairly said
that the term “embezzlement” includes the idea of abstract-
ing and misapplying the funds of another. Moreover, in
the instant case, at the outset of the trial the state, on de-
fendant’s application, was required to and did furnish the
defendant with a bill of particulars of the facts relied upon
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for a conviction. The bill of particulars clearly shows with
what facts the defendant would be confronted in court, and,
in this case, fully apprised him that embezzlement of the
bank’s funds would be proved, or attempted to be proved.
The reason for the rule against duplicity in a count of a
criminal information is that such an information does not
fairly apprise the defendant of the offense he is required
to meet in court. Since the defendant was fully apprised,
there was no occasion to apply the rule.

Under all the circumstances in this case, the overruling
of the motion to quash the information and the overruling
of the motion to require the state to elect on which charge
in the first count -of the information it would rely for a
conviction was not prejudicial to the defendant.

With respect to the appearance of Mr. James as an at-
torney in the case, the record fails to disclose that Mr.
James in any manner took any part in the trial or had
anything whatever to do with the presentation of the case.
At one stage of the proceeding, an objection was made to
his appearing in the case, and the court ruled that he would
not be permitted to take any active part as an attorney,
but that counsel in charge for the state would not be barred
from consulting with him, or with any other person, as to
knowledge of facts or information in the trial of the case.
The record, however, does not even show that counsel for
the state consulted or conferred with Mr. James about any
facts. This assignment is wholly without merit.

No prejudicial error has been shown. The judgment of
the district court is therefore

AFFIRMED.

Jack KILLIAN V. STATE OF NEBRASKA,
FiLep OCTOBER 26, 1925, No. 24935.

1. Criminal Law: APPEAL. The provisions of section 1, ch. 118,
Laws 1923, regulating appeals from an inferior court in mis-
demeanor cases are mandatory. One who has been convicted of
a misdemeanor in an inferior court, in order to effect an appeal
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to the district court must enter into a recognizance that complies
substantially with all of the conditions of said section.

: RECOGNIZANCE. A recognizance, given to
effect an appeal by a defendant who has been convicted of a
misdemeanor in the county court, and which is conditioned for
his appearance at the district court on the first day of the next
term, instead of forthwith, as the statute requires, is invalid
and confers no jurisdiction on the district court.

ERROR to the district court for Colfax county: LoUIS
LIGHTNER, JUDGE. Affirmed.

Garlow & Long, for plaintiff in error.

O. S. Spillman, Attorney General, and Harry Silverman,
contra.

Heard before MORRISSEY, C. J., DEAN, DAY, GooD, THOMP-
SON and EBERLY, JJ.

Goop, J.

Plaintiff in error (hereinafter referred to as defendant)
was convicted in the county court of a statutory misde-
meanor, and attempted to appeal to the district court, where
the appeal, on motion of the state, was dismissed because
the recognizance for the appeal was not in conformity with
statutory requirements. Defendant brings the record to
this court to review the judgment of dismissal.

Chapter 113, Laws 1923, regulates appeals from county
courts in misdemeanor cases. Section 1 of that chapter
provides, in substance, that no appeal shall be granted or
proceedings stayed unless the appellant shall enter into a
written recognizance, conditioned for his appearance forth-
with, and without further notice, to the distriet court for
such county, and from day to day thereafter until the final
disposition of such appeal, to answer the complaint against
him and to abide the judgment of the district court. The
recognizance given in the instant case was conditioned for
the appearance of defendant before the district court in
and for Colfax county, on the first day of the next term
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thereafter and from time to time and from term to term,
as may be ordered by said court, until final determination
of the aforesaid cause, and not depart the court without
leave.

It will be observed that the recognizance is not strictly
in accord with the requirements of the statute. Instead of
requiring defendant to appear forthwith, it requires him
to appear on the first day of the next term, and does not
bind him to abide the judgment of the court, as provided
by statute. Because of this departure from the statutory
requirements, the state contends that the recognizance is
void and conferred no jurisdiction on the district court,
and that the appeal was properly dismissed.

Defendant contends that the recognizance, though de-
fective in form, was sufficient to confer jurisdiction on the
district court, and that his request for leave to file an
amended and substituted recognizance, which would strictly
conform to the requirements of the statute, should have
been allowed. He further argues that the recognizance is
sufficient if it appears from the tenor thereof at what court
the defendant was bound to appear, and that the court or
officer before whom it was taken had the power to require
and take such recognizance. In support of his contention
he cites section 10043, Comp. St. 1922, and Shupe v. State,
40 Neb. 524.

Section 10043, supra, provides: “No action brought on
any recognizance shall be barred or defeated, nor shall judg-
ment thereon be reversed, by reason of any neglect or omis-
gion to note or record the default, nor by reason of any
defect in the form of the recognizance if it sufficiently ap-
pears from the tenor thereof at what court the party or
‘witness was bound to appear and that the court or officer
before whom it was taken was authorized by law to require
and take such recognizance.” ’

We think the purpose of the statute was to prevent a de-
fense in an action on a recognizance when it had accom-
plished its purpose and the party giving it had received and
enjoyed the benefits of the recognizance. It is in the nature
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of an estoppel against setting up a defense to an instru-
‘ment which the parties themselves have tendered as valid,
and which has served the same purpose as though it had
been in strict conformity with the statute.

In Shupe v. State, supra, the recognizance was signed by
the parties, which was not required by the statute, and the
court held that the signatures might be treated as surplus-
age. In the course of the opinion, language in the nature
of dictum is used, which tends to support defendant’s posi-
tion. Defendant cites and relies on a number of cases deal-
ing with appeal bonds in civil actions, but they are based
on a different statute and have no application to the ques-
tion under consideration. He also cites Holmes ». State,
17 Neb. 78. In that case the recognizance required de-
fendant to appear on a day named, which was, in fact, the
first day of the next term of the district court. The statute
then in force provided that recognizances should require
the defendant to appear on the first day of the next term.
It was very properly held that the recognizance was a
sufficient compliance with the statute then in force.

Section 1, ch. 113, Laws 1923, is mandatory in its terms
and is but an amendment of section 9999, Comp. St. 1922,
which has been frequently held by this court to be man-
datory. In construing section 9999, this court has held
that a defendant in a misdemeanor case, desiring to appeal
from an inferior court to the district court, must sub-
stantially comply with the statute in order to give the lat-
ter court jurisdiction. Pill v. State, 43 Neb. 23; Kazda v.
State, 52 Neb. 499; Zobel v. State, 72 Neh. 427 ; Whetstone
v. State, 109 Neb. 655.

In Zobel v. State, supra, the recognizance was in the
form required by statute, except that it was executed by
defendant without a surety. It was there held that the
recognizance was insufficient to give the court jurisdiction.
In the course of the opinion it was said:

“The provisions relating to appeals in misdemeanor
cases are doubtless for the benefit and advantage of those
convicted of offenses of a minor character and, in order to



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































