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IN MEMORIAM
ROBERT E. EVANS

At the session of the Supreme Court of the State of Ne-
braska, January 4, 1926, there being present Honorable
Andrew J. Morrissey, Chief Justice, Honorable William B.
Rose, Honorable James R. Dean, Honorable George A. Day,
Honorable Edward E. Good, Honorable William H. Thomp-
son and Honorable George A. Eberly, Associate Justices,
the following proceedings were had:

To the Honorable, the Supreme Court of Nebraska:

Your committee, appointed to prepare and submit a
testimonial to the life and character of our late Justice
Robert E. Evans, respectfully present the following :

MEMORIAL

To those who knew Judge Evans intimately, the sim-
plicity and democracy of his life have been so apparent,
they will agree that no other language, or sentiments, than
those of the simplest nature, brevity, and sincerity, would
properly characterize him. Any other would be out of place
on this occasion; and with this in view, we submit this
brief memorial: '

Judge Robert Emory Evans was born at Coalmont,
Pennsylvania, on the 15th day of July, 1856, and died at
Lincoln, Nebraska, July 8, 1925.

He was educated in the public schools, and in the state
normal schools, at Millersville and Indiana, Pennsylvania,
and in 1886 he graduated from the law college at Ann Arbor,
Michigan.

After graduation, he practised law about a year in Pitts-
burgh, Pennsylvania. He moved to Dakota City, Nebraska,
in 1887, where he resided until his election as a Judge of
the Supreme Court, in 1924.

Except the years 1889 to 1891, during which period he
was superintendent of the Winnebago Indian School, at
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Winnebago agency, Nebraska; and the years 1896 to 1900,
during which time he was Judge of the District Court of
the Eighth Judicial District, of Nebraska; and four years,
from 1918 to 1922, when he served the Third Congressional
District, in Congress; and the last six months of his life,
from January to July, 1925, which he spent as a Judge of
this Court; he engaged in the active practice of law in
Dakota, and surrounding counties, during his entire 37
years of residence in Nebraska.

Before adopting law as his profession, he served an ap-
prenticeship as a machinist in Pennsylvania. In 1877 he
moved to Georgetown, Colorado, where he worked as a
prospector, and miner, for four years, when he returned
to Pennsylvania, where he taught, and attended Normal
School, during 1882, 1883 and 1884. He took his law course
at Ann Arbor, in 1885 and 1886.

Though he held different offices he never was a voluntary
aspirant for any place, until he became a candidate for
Judge of the Supreme Court, in 1924. Up to that time he
had been drafted for the various positions he filled.

Within two years after coming to Nebraska, he was ap-
pointed by the President, superintendent of Indian Schools,
at Winnebago agency, which position he filled about three
years, when he resigned to return to the practice of law,
at Dakota City. He was elected county attorney of Dakota
county, in 1894, and resigned that office to accept the po-
sition of District Judge of the Eighth Judicial District, to
which he was elected in the fall of 1895. He served as
Judge one term, and returned to the practice of law in 1900.
He was a delegate from the Third Congressional District to
the Republican national convention, at Chicago, in 1912.
He was a supporter of Ex-President Roosevelt in that con-
vention, and left the convention with the Roosevelt ad-
herents, when the break came. He was elected to Congress
from the Third Congressional District, in 1918, and was
re-elected in 1902. Upon retiring in 1923, he- again took
up the practice of law at Dakota City, and was elected a
Judge of the Supreme Court in 1924. Providence per-
mitted him to serve but six months. of his term, when he.
was called by death.

¢
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He married Annie M. Burkett, of Altoona, Pennsylvania,
on January 27, 1887. His wife is still living, and now
" resides in the home in Lincoln, purchased but a few weeks
before his death. Three sons and one daughter were born
unto them. Two of his sons, his daughter, and four grand
children survive him.

He was deeply religious. He was a member of the Meth-
odist church, and took an active part in all church affairs.
He was a lay delegate to the Quadrennial Conference of the
Methodist Church at Saratoga Springs, New York, in 1916.

He was a member of the Masonic Lodge, and took a
prominent part in the Masonic Grand Lodge of the state.
He was Grand Master of the state in 1901 and 1902, and was
serving on the board of trustees of the Nebraska Masonic
Home at the time of his death. He was Worthy Grand
Patron of the Eastern Star in 1900 and 1901. For many -
years he was one of the leaders of the order in the state.

Judge Evans was of Welsh descent. His ancestors came
to America in an early day in the history of our country,
and were clean, high-type citizens.

His standards in morals, and honor, and in the ethics of
his profession, were of the highest. His loyalty to his
country, his church, his lodge, his family, and his friends,
was unsurpassed. He was fundamentally honest.

He had a good legal mind, and was well grounded in his
profession. He was ready and forceful in argument and
debate. He abhorred dishonesty and trickery in every form,
and had no patience with, nor use for, an unscrupulous
client or litigant. As a trial Judge he was clear, and his
grasp of the facts, and ability to apply the law of the case,
were unusually keen. He was approachable and kind, genial
and sympathetic.

He was an able, sound, and honest lawyer, and in the
short time granted him for service as a Judge of this Court"
he gave exceptional promise.

Judge Evans’ experience through life and his nature
were such that he was peculiarly fitted and able to appre-
ciate and understand the viewpoints and motives and aspira-
tions of the common citizen, and to consider and approach
matters from that standpoint.
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He proved himself equal to every demand made upon
him in private life, or as a public officer. He was an in-
defatigable worker in every labor he undertook. )

He was modest and retiring, and when associated with
others in either private or public matters, he was inclined
to, and frequently did, plan and labor effectively in the
background, and leave to his associates the lime-light and
public approbation and glory that came from the common
effort. The consciousness of work well done and of bene-
ficial results achieved were for him a sufficient reward.

Believing that his life was such that a permanent record
of his qualities, as a man, a citizen, a lawyer, a congress-
man, and judge, should be preserved as a part of the
archives of the state, and as a mark of our affection for
him, and Qappreciation of him, and of his estimable char-
acter, we move that this memorial be filed, and made a
part of the records of this court.

WM. P. WARNER

C. F. REAvVIS

ALBERT W. JEFFERIS

ARTHUR F. MULLEN

W. J. COURTRIGHT
Committee

Honorable William P. Warner:

May It Please The Court: Just a few words of my
personal recollections of, and relationship with, Judge
Evans:

I knew him intimately from the time he first came to
Nebraska. We were thrown together closely as men are
in a small community, and in a professional way; when
not opposed in suits we usually assisted each other to the
extent of conferences, at least.

I always thought him, and have frequently said he
was, one of the best lawyers in the state. His offhand
opinion of the law was seldom wrong. He seemed able
to intuitively grasp the controlling points of a case.

He was a persistent worker, and never thought of quitting
his work and going away for a time on vacations, as others
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do. He often chided me for doing so, and seemed to think
vacations a waste of time, or worse.

He was wholly unselfish, and frequently when associated
with him he insisted upon pushing me forward and giving
me more credit than I was entitled to in the matter we
were engaged upon. It was a habit of his. He did it with
any one he was associated with.

It was an ambition of his, for many years, to some day
occupy a seat on the Supreme Bench, and when he was
elected it was a realization of that ambition. We, in his
community, who knew his ability and industry, hoped much
for his career in that place, and when he died so soon after
taking his seat felt that the people of the state had met with
a distinet loss.

I do not think it was generally known, at least, I never
saw mention of it in the press, that the probable cause of
. Judge Evans’ fatal illness was an injury received in an
automobile accident near Lyons when he was driving alone
from Lincoln to Dakota City about a month before his
death. The roads were slippery from a light rain. His
car skidded from the highway into a ditch, and he received
a severe bump on the head. After the accident he came
on to Dakota City. He was at my office but two or three
hours afterwards and complained of his injury, but as he
had driven the car from the scene of the accident, and did
not seem to think seriously of it, other than to complain for
a few moments of the pain, and to point out the bump, we
thought nothing more of it. He drove back to Lincoln
himself either that evening or the next morning.

He always overworked, and his ambition to overcome the
tasks ahead of him, with the injury mentioned, I have no
doubt was the origin of the trouble that led to his death.

He was impressed with the work ahead of him as a
Supreme Judge. After he came to Lincoln to take up his
work I saw him frequently, and visited with him from‘ime
to time, and remember particularly, on one occasion after
he had been here two months, he said: “There are two
months of the hardest kind of work piled up ahead of me.”
And I replied: ‘“Judge, it appears to me there is about
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five years and ten months of just such work piled up ahead
of you.” He laughed, and said he guessed I was right.

Judge Evans’ geniality among those who knew him closely
was well understood. He enjoyed a joke, and was willing
to take the brunt of one if he was the subject.

He lived a wholesome and upright life, and thought much
of his friends, his church and his lodge. His industry was
outstanding, and was the subject of friendly comment and
banter among all who knew him.

We had our little bickerings across the table sometimes,
but never to the extent of ill feeling, and nothing marred
our close friendship during all the years I knew him.

He was the best friend I ever had ; and I can say without
hesitation, and in all sincerity, there never was a moment
in all the 37 years I knew him so well, and was associated
80 closely with him, that he did not measure up to the full
standard of ideal manhood.

Honorable C. Frank Reavis:

May It Please The Court: I was not personally familiar
with Judge Evans in the various activities which he 80
distinguished and in which he contributed so greatly to his
people and to his time. I was privileged to enter but one
room of his life and to remain there but a little while. I
knew, as all lawyers of the state knew, of his high reputa-
tion as a jurist, of his exceptional mental attainments, and
the rugged honesty of purpose which marked his every act,
and knowing these things I learned with distinct pleasure
of his election to Congress in 1918.

- His advent into that body was as modest and unpreten-
tious as the man himself. Unlike many who had been
previously honored by their people with high office, he
claimed nothing because of past performance or local pres-
tige." He was content to do the congressional work assigned
him and to be judged solely by its performance. The minor
committeeships which were first given him presented no
opportunity for service that was either spectacular or pic-
turesque. Such committees reported no great bills of gen-
eral interest and their work rarely was exposed to public
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view, but membership upon them did afford the chance to do
relatively small things well and such opportumty was
accepted by Judge Evans.

I have always thought that success in life is measured'
not so much by accomplishment as it is by the use one
makes of his opportunity and equipment. One whose contri-
bution to the general welfare is comparatively small, but
whose accomplishments are the result of the fullest and
best use of the talents God has given him, has made a
greater success of his life than one who produces great
results, but who could have produced still greater had he
utilized all of his attainments. For one who plays a poor
hand well, even though he loses, is a greater success than
one who plays a good hand badly, even though he wins.

It was not long before the leaders in Congress recognized
the high character of work Judge Evans was devoting . to
the tasks assigned him. There is no body with which I
am familiar that is as ready to recognize merit as the Na-
tional House of Representatives, and it is quite as ready
to assess mediocrity. I have frequently heard its judgments
characterized as cruel, but my experlence has taught me
that they are just.

Consequently, it was but a short time before some assign-
ment of greater importance than that previously given him
was sought for Judge Evans. As the leader of the Majority
once said to me, “Evans is too good a man to be wasted,
we must place him where we can use all of him.” So even-,
tually, and unusually early in his congressional career, he
was placed on one of the three greatest major committees,
the Committee on Appropriations. I know of no committee
which requires greater courage and honesty than the sub-
committee on the Committee on Appropriations having
jurisdiction of the District of Columbia. No one who knew
him ever doubted the courage of Judge Evans, and during.
all of his long and useful career in every activity which-
engaged his attention Judge Evans was an honest man.
Honesty, like virtue, is not a thing of degree. One is either
honest or dishonest. And after several years of most inti-
mate association with him, after seeing him tested in many
and devious ways, I can say that no one whom I ever ‘met
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more fully answered the requirements of sincere and rugged
honesty than did Judge Evans.

The clash between Congress and the taxpayers of the city
of Washington, relative to the proportionate amount that
the nation shall pay towards the maintenance of the District
of Columbia, is a continuous performance. The demands
of Washington taxpayers are -persistently vocal. Scarcely
an issue of its powerful press that does not give voice to
them, and which does not contain arguments presented in
an attractive way tending to prove the duty of the nation
to bear a larger proportion of the burden than is borne
by the taxpayers of the city. The one certain way to
figure prominently and favorably in Washington is to be-
come a partisan of the District of Columbia.

The great mass of taxpayers in the nation are inartic-
ulate; they are of necessity dependent upon their repre-
sentatives to protect them. Their rights are known only
to him who sincerely and justly studies the issues, and
these rights are enforced by him who is willing to pay the
price of unpopularity and misrepresentation for the priv-
ilege of dealing justly between the interested parties.

It is not an easy thing to combat and resist propaganda
that permeates every contact of your life. It is difficult to
resist efforts to betray you away from your desire to protect
the interests of those who know little of the struggle and
less of your accomplishments in their behalf. It is there-
fore probably not surprising that there have been members
on this committee who have selected the easiest way.
When Judge Evans received his appointment he realized
that he knew little of the problems; to inform himself he
employed that careful and painstaking effort which charac-
terized all of his activities. He began an exhaustive study
of the situation in his search for a just and righteous
solution. He began at the beginning; away back at the
time the problem was first encountered. He studied the
many changes of methods and principles which had been
utilized in determining the proportionate share the tax-
payers of the nation were to bear. He consulted reports
and debates that had laid unmolested in pigeonholes for
years in his efforts to ascertain the reason for such changes,
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and after making himself the master of the subject and
with perfect indifference to local criticism he wrote a report
so fair, so just to all parties, and therefore so persuasive,
that it has formed the basis for this taxation which has
endured up to this time. I venture the assertion that very
few of those he represented knew of what he had done for
them, and that still fewer what it had cost him to do it,
for Judge Evans would be the last man to complain of such
criticism.

I cite this incident, for it is but an incident, as character-
istic of his congressional career.

He left Congress with the unqualified respect and ad-
miration of all its members, regardless of political affilia-
tion. But what is more than that, he tendered his commis-
sion back to his constituents retaining in the fullest measure
his own self-respect. i

As a lawyer I was glad when I learned of his election
to your Honorable Body. He would have graced this bench
had his life been spared. The judicial history of Nebraska
lost grievously by his death. Those of us who were asso-
ciated with him intimately mourn him as men who have lost
a friend and will not be comforted.

I have always thought that life is not its own justification.
If all you and I do is just to live, we might as well not have
lived at all. The justification of life lies in its accomplish-
ments, and the accomplishments which have enduring value
are those which contribute to the general welfare of man-
kind.

I can look back through the mist of the years to the
advancing ranks of the race that are always changing be-
cause the individual is always dropping out, but they are
never changed because others always step in. What happens
to the individual is of little importance, the consequential
thing is that the ranks of the race are advancing. Into
this advancement has gone the contribution of all that vast
“hrood of care” who have lived and died and are forgotten.
To this advancement to the fullest extent of his talents,
Judge Evans in great measure contributed.

Judged by any standard, his life was a success.
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Honorable A. W. Jefferis:

May It Please The Court: For four years Robert Emory
Evans was my companion and colleague in the Congress of
the United States. More recently he was the associate of
your Honors — a Judge of the Supreme Court of Nebraska.
Our friend, colleague and associate has gone, as all must go.

Patriarchs asked, “If a man die, shall he live again?”
We ask, whether our departed friend yet remembers us as
we remember him? If the character which he builded is
not to be supplemented hereafter, then life on earth is the
one great tragedy in all nature.

It seems but yesterday that we journeyed together to the
Capitol at Washington, where for some four months . we
roomed together with a semblance of the spirit of college
Youths; spent our evenings discussing men and pending
measures for the country’s welfare. At other times we
walked and wandered and for brief periods became lost in
what was then to us the strange, beautiful Capital of the
nation.

Your Honors, I was impressed by his character. I learned
that circumstances had not made him what he was, but that
they had given him the opportunity to make himself.

" What a delight it is to recall his compact figure, his clear
glance, his directness of inquiry, his boldness of avowal, his
sterling sense, his strong will, his freedom from affectation
and intrusiveness, his industry, his vivacity, his conversa-
tion, humorous with anecdote and story, his personal kind-
ness, constant and cordial. A man of conviction, not of
pretenses. He was too intense, too earnest to employ mere
words to cover his beliefs and conclusions. He was a par-
tisan, but not a bigot, positive, but not perverse. He could
look around him to the last with complacency and behind
him with pride.

His stout frame, which once thrilled with respirations and
impressions with the legitimate play of the passions and
generous sweep of the mind, pulseless and prostrate has
been borne away. And so his attributes, his merits and dis-
tinctions, his silence, his absence and his memory have
closed a worthy record, forced new tears from love, pre-
ferred new claims for duty, and made new appeals to con-

L 4
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science. It is for us, the living, to emulate the life of our
friend, Robert Emory Evans.

Honorable Arthur F. Mullen:

May It Please The Court: Others have made reference
to the intellectual side of Judge Evans. My remarks will
be directed to his human side. While the intellectual part
of the human life is important and while we admire capacity
and ability, still we cherish our friends most because of
their human qualities.

That indefinite something that makes one human being
differ from all others, that thing we call personality, is
largely the product of our human rather than of our in-
tellectual qualities. I mention two of these human qualities
of Judge Evans — his honesty and his kindness. .

It has been aptly said that ‘“An honest man is the
noblest work of God.” Judge Evans was an honest man;
in his dealings with his neighbors he traveled close to the
golden rule, his client’s cause received careful and intelligent
attention, he dealt fairly with his brothers of the bar. In
the courts his aim was to help ascertain a correct under-
standing of thé question involved and to assist the court
in applying the proper principles in its decision. As a
Judge, he placed his eyes on the pole star of duty and
went toward that point without regard to other considera-
tions. He was fair and open minded, but when convinced
he was tenacious and firm.

Judges in administering justice cannot be expedient.
Traveling the path of least resistance makes men and rivers
crooked. Judges cannot travel the path of least resistance
and keep the scales in the hands of the blind Goddess of
Justice equally balanced. Our courts cannot thru the ap-
plication' of what is expedient square their decisions with
our state motto of “Equality Before The Law.”

~Judge Evans was considerate, fair and fearless. He was
not expedient. In his life kindness was a large factor. He
always kept in mind the rights of others. He respected
the views of those with whom he differed. Sincere in his
beliefs and opinions, he was blunt and candid, but never
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offensive. He was always and everywhere a gentleman.
When we mention this attribute of kindness, it calls to mind
the thought expressed by John Boyle O’Reilly:

“ “What is the real good’,
I asked in a musing mood —

Order, said the law court
Knowledge, said the school
Truth, said the wise man
Pleasure, said the fool
Love, said the maiden
Beauty, said the page
Freedom, said the dreamer
Home, said the sage

Fame, said the soldier
Equity, the seer —

Spake my heart full sadly
‘The answer is not here.’

Then within my bosom
Softly this I heard —
‘Each heart holds the secret
Kindness is the word.”” .

When we look back over the life of our deceased friend,
we instinctively call to mind his many acts of kindness.

The early annals of Egyptian history tell us that one of
the customs was to place the heart of their dead on one side
of the scales and on the other the record of his deeds, both
good and bad. If the scales balanced or dipped on the side
of the deeds, the deceased was classed as a good man. Ap-
plying this primitive standard, or any of the modern stand-
ards by which we place an estimate on the life of our dead,
we know that Judge Evans was truly an able, honest and
kind man.

Honorable W. J. Courtright:

May It Please The Court: While Judge Evans was a
member of Congress he, many times, had to change cars at
Fremont with a lay-over. At these times he was a very
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frequent and welcome visitor at our office. On numerous
occasions I discussed with him the problems that were then
confronting Congress. Never was there a question, a sug-
gestion, or an inference that he was interested in what
would be merely popular. The only matter that he had
in mind was to determine what was the right and wise
thing to do, whether or not it met with popular clamor.

In the nineties, while Judge Evans was on the District
Bench, I became real well acquainted with him, personally
and judicially. I remember during those years I fre-
quently referred to him as the right kind of judicial material
for the Supreme Bench, and expressed the hope that we
would some time be able to get him in that position. '

When, something more than a year ago, he became a can-
didate for Judge of the Supreme Court, it was my pleasure
to mail out about a thousand letters advocating support
for his candidacy. The favorable responses to these letters
were numerous, and I received only one dissenting letter.
The burden of that man’s objection to him as Supreme
Judge was on the ground that he was a Methodist, a repub-
lican and a prohibitionist, which the writer seemed to think
was good ground for objection.

I shall always remember Judge Evans as one of those
genial, whole-souled personalities that one cannot meet
without liking, and who equally enjoyed the giving or the
taking of a joke. While I knew him well as a man and
knew the high esteem with which he was held in general,
yet perhaps my more extensive acquaintance was with him
as a lawyer and as a Judge, in both of which positions he
ranked high.

As a Judge he possessed, in a very high degree, the three
essential elements of an efficient and satisfactory Judge of
the Court: First, he was an earnest and persistent seeker
for the truth of a case. By persistent, I mean that, if neces-
sary to do so, he was able and disposed to dig until the
proper result was obtained. Second, the ability to discern
and separate the false from the true, and thus understand
and determine which story to believe, and which way a case
ought to be decided. Third, an unswerving purpose and
determination to decide cases as in his judgment they ought
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to be decided, wholly regardless of collateral matters or
favoritism for any person or interests. It was because so
many people recognized that he possessed these exceptional
qualifications for the bench, that there was such an interest
taken in his candidacy, resulting in his choice to the Su-
preme Bench, which he honored to such a high degree.

Judge George A. Eberly:

In 1895 Robert Emory Evans convened the January term
of the district court of Stanton county. It was the com-
mencement of his judicial labors. At that bar, at that time,
I was beginning the practice of law. From thence for al-
most three decades I knew him as a Judge, honored, an ad-
vocate, admired, a man, respected; and a friend, whose
qualities and virtues, discovered, developed, time tried, and
tested, are enshrined in the sacred recesses of the hearts
of those who knew him as he lived.

Then Death beckoned, and he slept. The sundered bond
may not be reunited here. We mourn, we sorrow, but in
hope. We know another spring, the crushed flower blooms
again. : o

“ Tis sweet as year by year we lose
Friends out of sight, in faith to muse
How grows in Paradise our store.”

And him ever “Devout, yet cheerful, pious, not austere.
To others lenient, to himself sincere,” we leave as he left
us. His work continues, his aspirations still survive. Both,
intertwined and intermingled with his people’s happiness and
his country’s good, will find full fruition in the better days
that are to come.

Andrew M. Morrissey, Chief Justice:

There are varying types of men—there is he who gains
honor from his profession, or from his official position;
there is still another who reflects honor upon his profession,
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or upon his official place, be it ever so high. Judge Evans
belonged to the latter class. He rose, step by step, to the
head of his profession; he received successive official promo-
tions — honors the highest his fellow citizens had to con-
fer — but we revere him not for the professional success
he achieved, nor for the political honors he received, but
for his inherent worth. He was an ornament to his pro-
fession and an honor to every office that he held.

Our committee has done its work well; we adopt its report,
as well as the addresses delivered this morning, as ex-
pressive of our own sentiments, and direct that the report
and the addresses be spread upon the journal of the court,
and that they be printed in the official reports.



During the period covered by these reports, in addition
to the cases reported in this volume, there were 97 cases
affirmed by the court without opinion.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
SEPTEMBER TERM, 1924.

S. P. GAINSFORTH, APPELLEE, V. S. C. PETERSON ET AL,
APPELLANTS.

FILED DECEMBER 31, 1924. No. 22952.

Appealable Order. “A ruling upon an interlocutory matter is not
appealable until the action itself is finally dlsposed of.” Swift
& Co. v. Koutsky, 73 Neb. 730. .

.APPEAL from the district court for Keith county:
CHARLES E. ELDRED, JUDGE. Appeal dismissed.

Hoagland & Carr and L. A. DeVoe, for appellants.

Beeler, Crosby & Baskins and Halligan, Beatty & Hal-
ligan, contra.

Heard before MORRISSEY, C. J., DEAN, DAY and GOOD,
JJ., and SHEPHERD, District Judge.

PER CURIAM.

Plaintiff brought this suit in the district court for Keith
county to enjoin defendants from selling property belong-
ing to plaintiff, under an execution which was issued upon
a judgment theretofore obtained in the county court in a
case wherein the defendant Peterson was plaintiff and the
plaintiff in this proceeding was defendant. Defendant
Heiser is the county sheriff.

The petition sets out at length the proceedings had in
the county court, and alleges that the judgment therein ob-
tained was void, etc. Defendants first demurred to the peti- -
tion and then answered. After a hearing, the court found
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Gainsforth v. Peterson.

generally for plaintiff and against defendants, and found
that defendants should be enjoined from taking any action
upon the judgment obtained in the county court “until a
reasonable time shall have expired, during which plaintiff
may take appropriate proceedings in the county court to
determine the validity of the judgment complained of.”

Following the finding above set out, it was by the court
ordered: ‘““That the plaintiff have an injunction against
the defendants from enforcing the collection of the judg-
ment of the county court * * * until a reasonable time
shall have expired, during which plaintiff may take appro-
priate proceedings in thé county court to determine the
validity of the judgment complained of, and that the de-
fendants herein and each of them are hereby enjoined from
enforcing or attempting to enforce the collection of the
judgment * * * until a reasonable time shall have expired
during which plaintiff may take appropriate proceedings
in the county court to determine the validity of the judg-
ment complained of” —and costs were awarded.

Section 9128, Comp. St. 1922, provides: “An order af-
fecting a substantial right in an action, when such order
in effect determines the action and prevents a judgment,
and an order affecting a substantial right made in a special
proceeding, or upon a summary application in an action
after judgment, is a ‘final order’ which may be vacated,
modified or reversed, as provided in this chapter and chap-
ter 19.”

“A ruling upon an interlocutory matter is not appealable
until the action itself is finally disposed of.” Swift & Co.
v. Koutsky, 73 Neb. 730. See, also, Skallberg v. Skallberg,
84 Neb. 717, Marrow v. Gilbert, 52 Neb. 195, and State v.
Higby, 60 Neb. 765.

The order herein appealed from shows upon its face that
it does not in effect determine the action and prevent a
judgment, and is not a final order from which an appeal

will lie. The appeal is, therefore,
DISMISSED.
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In re Estate of Ramp.

IN RE ESTATE OF BERTHA F. RAMP
FRANK DAFOE, APPELLANT, V. BELLE BERRY, APPELLEE.
FILED DECEMBER 31, 1924. No. 22937.

1. Insane Persons: GUARDIAN: APPOINTMENT: COLLATERAL AT-
TACK. When, in a suit brought by one claiming to be the guard-
ian of an insane person by virtue of an appointment made by
the county court of Johnson county against one claiming to be
guardian of the same person under an appointment made by the
county court of Seward county, the form of the petition is such
as to call for relief other than the impeachment and revocation
of the order of appointment made by the county court of the
latter county, the action will be held to be a collateral attack
upon the judgment assailed.

2. Judgment: VALIDITY. The judgment of a court of general ju-
risdiction will not be held void merely because every jurisdictional
fact does not appear upon the face of the record, provide. the
nonexistence of any fact essential to jurisdiction does not appear
thereon, and the record discloses facts sufficient to show that a
cause of action within the jurisdiction of the court exists.

3. County Court: JUDGMENTS: CONCLUSIVENESS. [n this state,
county courts have exclusive original jurisdiction of guardian-
ship proceedings, and in matters falling within <hat jurisdie-
tion, their judgments are as conclusive as those of any other
court of record.

4. Insane Persons: GUARDIAN: APPOINTMENT: VALIDITY. Record
reviewed, and it is held that the judgment assailed in this pro-
ceeding is not void. and this being a collateral attack thereon,
the action was properly dismissed.

APPEAL from the district court for Seward county:
GEORGE F. CORCORAN, JUDGE. Affirmed.

L. C. Chapman and Charles A. Dafoe, for appella;lt.
Thomas, Vail & Stoner, contra.

Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN and
THOMPSON, JJ.

MORRISSEY, C. J.
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This is an appeal from a judgment of the district courf
for Seward county.

July 5, 1909, an order was made by the proper tribunal
of Johnson county under which Bertha F. Ramp was com-
mitted to the state hospital for the insane at Lincoln, Ne-
braska, where she has ever since remained an inmate. De-
cember 29, 1918, proceedings were instituted in the county
court of Seward county for the appointment of a guardian
for Mrs. Ramp. In these proceedings Belle Berry filed a
petition in which she alleged: “That Bertha F. Ramp is
a resident of the state of Nebraska, and an insane person of
the age of 51 years, and for 8 years last past has been and
now is an inmate and confined as an insane person in the
hospital for insane, at Lincoln, Nebraska; and that peti-
tioner is a sister of said Bertha F. Ramp, and that the sole
and only surviving heir of said Bertha F. Ramp is Loyal
Ramp, a son of the age of 11 years.” It was further al-
leged that the insane person was the owner of certain prop-
erty, and that in order to conserve her interests it was
necessary that a guardian be appointed to take charge of
her estate, etc. Due notice was given of the pendency of
this petition, and pursuant thereto, on January 28, 1919,
the court found that each of the allegations of the petition
were true, and Belle Berry was appointed guardian for the
person and estate of the insane person, Bertha F. Ramp.
By virtue of such appointment, Belie Berry took possession
of the estate of her ward and ever since has held the same.

December 22, 1920, Frank Dafoe filed in the county court
of Seward county the petition which is the basis for this
suit, in which he pleaded his appointment, by the county
court of Johnson county, as guardian of the person and es-
tate of Bertha F. Ramp, insane; set out her commitment to
the insane asylum, as heretofore stated; alleged that on June
16, 1919, there was filed with the county court of Johnson
county, Nebraska, a petition, “by S. E. Smith, showing that
Bertha F. Ramp was a resident of the county of Johnson,
state of Nebraska, and is now in the state hospital for the
insane at Lincoln, Nebraska, and is an insane person and
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mentally incompetent to have the charge of her own person
and property;” and that July 8, 1919, in the proceedings
mentioned, he was duly appointed guardian of the person
and estate of Bertha F. Ramp, insane. Acceptance of the
appointment and qualification as guardian are also alleged.
The petition specifically pleads that the ward had been a
resident of Johnson county since July 5, 1909, “owning and
having property therein.” This is followed by an allega-
tion reciting the filing in the county court of Seward county
of the petition, heretofore mentioned, of Belle Berry, seek-
ing the appointment of a guardian for the insane person
in Seward county; the hearing had thereon, and the find-
ings and order made by the county court of Seward county,
wherein the court found that Mrs. Ramp was an insane
person; that she had been duly served with notice of the
hearing in the manner provided by law; that each of the
allegations of the petition was true; and that an order ap-
pointing Mrs. Berry as guardian of Bertha F. Ramp was
made. Let it be noted that in the petition filed by Mrs. Ber-
ry praying the appointment of a guardian in Seward county
there is no allegation showing the residence of Mrs. Ramp to
be in Seward county. The petition alleges that she is a resi-
dent of Nebraska, but does not name the county. In plain-
tiff’s petition in this case it is averred that, at the time the
proceedings for the appointment of a guardian in Seward
county were had, Mrs. Ramp was not a resident in that
county, and that she owned no property therein, but was a
resident of Johnson county, and owned property therein;
and it is alleged that the appointment of Mrs. Berry was
null and void. The petition concluded with a prayer:
“That the order of the county judge of Seward county be
revoked, annulled, and that the appointment of Belle
Berry as guardian of Bertha F. Ramp be set aside and that
plaintiff have judgment for restitution against defendant,
together with costs of this proceeding.”

The cause was taken on appeal from the county court to
the district court, where it was stipulated that the petition
filed in the county court might stand as the petition in
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the district court. After the filing and disposition of pre-
liminary pleadings, defendant filed an answer, in which
she admitted that proceedings in the matter of a guardian-
ship for Bertha F. Ramp had been had in both Seward
county and Johnson county, and that the exhibits disclosing
these proceedings, attached to or set out in plaintiff’s peti-
tion, were true and correct, and denied all other allegations.
At the conclusion of the trial, the court found that the in-
sane person, Bertha F. Ramp, at all the dates mentioned
in the pleadings, was a resident of Johnson county, as al-
leged by plaintiff, but found, as a conclusion of law, that
plaintiff’s petition did not state facts sufficient to constitute
a cause of action in favor of plaintiff and against defend-
ant, and dismissed plaintiff’s petition with costs. From
this judgment plaintiff has appealed. -

Section 1129, Comp. St. 1922, provides: ‘“The county
court shall have exclusive jurisdiction of the probate of
wills, the administration of estates of deceased persons, and
the guardianship of minors, insane persons and idiots.”

Section 1577, Comp. St. 1922, provides: “The county
court in each county, when it shall appear necessary or con-
venient, may appoint guardians to minors and others, being
inhabitants or residents in the same county, and also to
such as shall reside without the state, and have an estate
within the same.”

The attack upon the proceedings had in the county court
of Seward county is in fact based upon the failure of the
petition in that proceeding to allege, or the court on hearing
to find, that the insane person was a resident of Seward
county. As before mentioned, the petition merely stated
that Mrs. Ramp was a resident of the state of Nebraska,
and it was silent as to the county of her residence and the
findings of the court make no specific reference to resi-
dence, but find each of the allegations of the petition to be
true and correct.

We are first confronted with the question as to whether
this proceeding is a collateral or a direct attack upon the
judgment of the county court of Seward county.
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“The term ‘collateral’ as used in this connection is op-
posed to ‘direct.” If an action or proceeding is brought for
the very purpose of impeaching or overturning the judg-
ment, it is a direct attack upon it. Such is a motion or
other proceeding to vacate, annul, cancel, or set aside the
judgment, or any proceeding to review it in an appellate
court, whether by appeal, error, or certiorari, or a bill of
review, or, under some circumstances, an action to quiet
title. On the other hand, if the action or proceeding has
an independent purpose and contemplates some other re-
lief or result, although the overturning of the judgment
may be important or even necessary to its success, then the
attack upon the judgment is collateral.” 23 Cyc. 1063.

From the prayer of the petition, it is evident that, in this
proceeding, the first end to be attained is to collect from
Mrs. Berry, or her sureties, the funds now in her hands,
the property of the ward, and the annulment of her letters
of guardianship is a matter of only secondary consequence.

Was the judgment appointing Mrs. Berry guardian in
Seward county void because the record failed to show affirm-
atively that the ward was a.resident of that county? If the
county court which made the order of appointment was a
court of limited or inferior jurisdiction in guardianship
matters, the answer, no doubt, would be in the affirmative,
for,in such a case, the record should show the existence of all
facts necessary to confer jurisdiction. Jurisdictional facts
will not be presumed in favor of the judgments of such
courts. Gloor v. Torczon, 108 Neb. 402. But in courts of
general jurisdiction it is not essential that every jurisdic-
tional fact appear upon the face of the record, provided the
nonexistence of such fact does not appear. If a petition
sets out facts sufficient to show that a cause of action within
the general jurisdiction of the court exists, the presump-
tion of jurisdiction is then indulged.

“Courts of probate in America are entitled to the sanc-
tion which every court of record holds; they are not to be
classed with those tribunals which have no authority be-
yond special powers for the performance of specific duties,

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































