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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OF-
FICIATING AT THE ISSUANCE OF THIS VOLUME

Numbper ot Counties in District Judges in Distriet Residence
District of Judge
| 53 -1 SO Johnson. Nemaha. Pawnee|John B. Raper .
and Richardson. Pawnee City
Second........... -| Cass. Otoe and Sarpy. James T. Begley... -..| Plattsmouth
Third.....cccoeeeee Lancaster. Jefferson H. Broady. Lincoln
Mason W heeler... Lincoln
Frederick E. She Lincoln
Willard E. Stewart Lincoln
Fourth........... .| Burt. Douglas and Wash-|L B Day Omaha
ington. James M Omaha
Charles A. Omaha
Willam G Omaha
Charles Lesle......... Omahba
William A Redick. Omaha
Abraham L. Sutton.. Omaha
Alexander C. Troup Omaha
Arthur C. Wakeley -1 Omaha
Fifth.............. -|Butler, Hamilton. Polk.|Lovel S. Hastings. | David City
Saunders. Seward and|Harry D Landis... -| Seward
York
Sixth........... ——|Boone. Colfax. Dodge. Mer-| Frederick W. Button. Fremont
rick. Nance and Platte.| Louis Lightner Columbus
Seventh....... | Fillmore, Nuckolls Saline| Robert M Proudfit...........| Friend
and Thayer
Eighth...........| Cedar. Dakota. Dizon and|Mark J Ryan.............. |Pender
Thurston.
_______ _| Antelope Cuming. Knox.[DeWitt C. Chase.. Stanton
Ninth. Madison. Pierce. Stantonj Anson A Welch.... Wayne
and Wayne. i
Tenth . ...—......) Adams. Clay. Franklin.|Lewis H. Blackledge Red Cloud
Harlan, Kearpey,|William A Dilworth. .| Holdrege
Phelps and Webster
Eleventh.........| Blaine. Garfleld. Grant,| Edwin P. Clements. ...] Ord
Greeley Hall. HooKker,| Bavard H. Paine .1 Grand Island

Howard. Loup. Thomas,
Valley and Wheeler

Twelfth........ .| Buffalo. Custer. Logan and|Bruno O. Hostetler............. Kearney
Sherman.

Thirteenth.....| Arthur Banner. Cheyenne, Isaac J. Nisley ..{ Lexington
Dawson. Deuel. Keith.i{J TLeonard Tewell. Sidney
Kimball Lincoln and
McPherson

Fourteenth....| Chase Dundy Froatier,| Charles B. Eldred.............. .| McCook
Furnas Gosper. Hayes.
Hitcheock. Perkins and
Red Willow

Pifteenth| Bosd Brown. Holt Keya|Robert R. Dicksom........ .| 0Nein
Paha and Rock N

Sixteent.. ......| Box Butte Cherry. Dawes.|Willlam H Westover........ Rushville
Sheridan and Sioux

éeventeenth“, Ea_r-den. Morrill and Scotts| P J BAPTOD...coienns Scottsbluff
Bluff

Eighteenth..... Gage and Jefferson William J. MOSB.....cccoe..| Fairbury
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ANDERSON, DAviD B.
ARMSTRONG, FRaNCIS R.
BLACKLEDGE, HOBERT LEE
BoLIN, GERALD W.
Borin, Leo F.

Brapy, JoHN F.
BrassiL, Epwarp F.
BRowN, RANDALL
BuckLey, THoMAS J.
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CAIN, J. CARLETON
CARSE, BYRON A.
Cassipy, Frep J.
CHANEY, PAuL P.
CHAPMAN, LiLoyp C.
CLARK, CLoYD E.
CoLLINS, HARroLD F.
CoNNoLLY, JAMES LEo
CROSIER, VERNE E.
Cross, JAMEsS C.
Davis, Harorp T.
DOERR, Oscar THos. C.
DOUGHERTY, JESSE L.
EAGEN, ELwYN J.
EaTonN, HarROLD M.
Evans, KEiItH M.
FAIRES, SAMUEL S.
FARBER, JOHN A.
GALLowAY, CECIL F.
GALVIN, MICHAEL J.
GENTLEMAN, THOMAS P,
GiLLoGLy, WiLLiaM K.
GINSBURG, HERMAN
GRoss, GEORGE B.
Hanson, Frep T.
HarDEN, FRED G.
HoLLaNDp, LYLE C.
HuNTER, EARL L.
JusTIN, WALTER H.

LyNcH, J. Harris
McCarTHY, JAMES J.
McKINLEY, SHERMAN W., JR,
MALONE, LAURENCE H.
ManNcuso, FRED

MATHEWS, Davip O.
MEDLIN, RAYMOND PAUL
MINCER, GLENN C.
MozzoR, CLARA RUTH
MULLEN, ROBERT R.
NoBLE, LESLIE H.

NorTON, WILLIAM W.
O’DONNELL, PHOEBE J.
OLSEN, OLE M.

O’MALLEY, FRaNK C.

ORR, GLENN ROBERT
PATTERSON, ROBERT W.
Parz, Louls J.

PETERSON, C. LEONARD
Pracek, Orro E,

PoTTER, FRANKLIN J.
REeavis, Davip D., Sr.
REYNOLDS, MARSHALL B.
SALERNO, ANTHONY VERNON
ScHAAF, HaroLD H.
SCHERICH, EVERETT RICHARD
SiMmMoONs, Davip F.
SMITH, PETE MONROE
SNIDER, LELAND R.
SNYDER, ARTHUR HERTSHEL
STONE, CLARENCE L.
STREET, WILLIAM ALLAN
TorT, GAYLORD A,
TRUMAN, GEORGE EDWARD
VAN AUKEN, JoHN S.
VoOJIR, JOSEPH A.

VoLp, LAURIZ

WabpE, HuGH J.

WAGENER, FREDERICK H.
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KELLIGAR, LEE WENSTRAND, OSCAR

KeLLy, Epwarp T. WICKSTROM GUSTAVE T.
KENEVAN, CHESTER J. WiLsoN, Cromp J.
KrATZ, EARL R. MWOLFE, RAYMOND L.
LoHRKE, EMIL A. WrigHT, WILLIAM H.
LueBsBg, RAay H. YouNnGg, JOHN A.

LyNcH, Davip F. ZALESKI, ANTHONY FR.
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During the period covered by these reports, in addi-
tion to the cases reported in this volume, there were 66
cases affirmed by the court without opinion.
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LAURA A. HUBLER ET AL., APPELLEE, V. MODERN WOODMEN
OF AMERICA: DAvVID M. FAGER, APPELLANT.

FIiLED APRIL 10, 1924, No. 22688.

Insurance: CHANGE OF BENEFICIARIES. Under the facts outlined in
the opinion, held that there was no legal or equitable change of
beneficiaries named in the benefit certificate in controversy issued
by a fraternal beneficiary association.

APPEAL from the district court for Dodge county A, M
PosT, JUDGE. Affirmed.

Cain & Johnson, for appellant.
Henry M. Kidder and S. S. Sidner, contra.

Heard before LETTON, DEAN and DAY, JJ., and REDICK,
District Judge.

PER CURIAM.

This is an action to recover $2,000 on a fraternal benefit
or life insurance certificate issued May 4, 1917, by the Mod-
ern Woodmen of America, a fraternal beneficiary associa-
tion, insurer, to David M. Hubler, insured. Laura A.
Hubler, wife of insured, was named in the benefit certificate
as beneficiary to the extent of $1,000, and the children of
insured, John H. Hubler, Elmer W. Hubler, Maud D. Hen-
derson, Sadie M. Wintersteen, Emma E. Henderson and
Pearl A. Raush, as beneficiaries in equal shares to the extent
of $1,000 in all. When the benefit certificate was 1n force,
insured died February 5, 1920. Plaintiffs are the benefici-
aries named and defendants are the insurer and David M.
Fager, a rival claimant to the insurance. In an answer
to the petition, the insurer pleaded that it refused to pay

(1)
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the insurance to plaintiffs because Fager claims to be the
sole beneficiary under a change alleged to have been made
in his favor by insured January 28, 1920; that insurer re-
fused to recognize Fager as beneficiary for the reason that
insured failed to comply with the by-laws and regulations
relating to the manner of making such a change and was not
mentally competent to make it; that insurer be permitted
to pay the insurance into court for distribution. This course
was taken and insurer was discharged from further liabil-
ity. Fager filed a cross-petition pleading a change which
made him beneficiary and demanded the insurance. Upon
a trial before the district court without a jury, the issues
were decided in favor of plaintiffs and the cross-petition
was dismissed. Fager has appealed.

The question presented by the appeal is the effect, if any,
to be given to the attempt to substitute Fager as beneficiary
for the wife and children of the insured.

January 28, 1920, insured, using a blank form on the back
of the benefit certificate, signed and acknowledged before a
notary a purported change, expressing a wish to surrender
the original benefit certificate and to have a new one issued
in favor of Fager. So indorsed, the benefit certificate was
received by the head clerk of insurer at Rock Island, Illinois,
January 30, 1920. The purported change did not comply
fully with the by-laws and regulations of insurer. There was
a failure to pay a fee essential to such a change and the rela-
tionship of Fager to insured was not stated. Beneficiaries
are limited to particular classes and there was nothing to
show that Fager belonged to one of them. A new benefit
certificate was never issued. Failure to comply with regu-
lations in these respects made the purported change inoper-
ative within the meaning of the insurance contract and the
by-laws. Insured did not do all in his power to make the -
change. Insurer, acting within its power and questioning
the mental capacity of insured, refused to recognize Fager
as beneficiary and to issue a new benefit certificate in his
favor. In this state of affairs insured diea February 5,
1920. On the record presented it is clear that there was no
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legal substitution of Fager for the wife and children of
insured. It seems equally clear that there was no equitable
change. The original beneficiaries were within a class of
persons entitled to receive benefits. They were natural ob-
jects of insured’s affections, care and bounty. For their
benefit the assessments had been paid without any effort
to substitute Fager, during a period when insured was sound
mentally. The purported change occurred at a time when
the mental capacity of insured was at least questionable.
It may fairly be inferred from the evidence that it resulted
from caprice or angér. There is no substantial ground for
decreeing an equitable change, such as took place in Smiley
v. Modern Woodmen of America, p. 10, post. In this view
of the facts and the law there is no error in the record.
: AFFIRMED,

Note—See Mutual Benefit Insurance, 29 Cyec. p. 130.

D. WILLIAM SCHMINKE, PLAINTIFF, V. DORA SINCLAIR ET AL.,
APPELLEES: JOSEPHINE W. BRANDT ET AL., APPELLANTS.

FiLED APRIL 10, 1924. No. 22752.

APPEAL from the district court for Otoe county: JAMES
T. BEGLEY, JUDGE. A fiirmed as modified.

Pitzer & Tyler and A. L. Timblin, for appellants.
Paul Jessen and L. F. Jackson, contra.

Heard before MORRISSEY, C. J., LETTON, ROSE, DAY and
Goop, JJ.

PER CuRrIAM.

This is an action between heirs-at-law and devisees of
Paul Schminke, deceased, for an accounting and for distri-
bution of part of the estate of decedent, and involves the
amount due to one of the heirs and devisees of decedent and
the amount due from her because of certain advancements
made to her by the widow and executrix, pursuant to cer-
tain provisions of the will of Paul Schminke, deceased.
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No new question of law is presented, and from an exam-
ination of the record we are convinced that the trial court
made a correct disposition of all the issues and rendered a
judgment according to the legal and equitable rights of the
respective parties, except in the following particulars:

There was an error made in computing the amount of
interest due from appellant Josephine W. Brandt, she be-
ing charged with $17.84, as interest, more than was due,
and also an item of $112, which was due to Josephine W.
Brandt from the estate of her mother, and which was in-
correctly applied upon her indebtedness to the estate of
Paul Schminke, deceased. Appellant is entitled to these
two corrections.

In all other respects, the judgment of the dlstrlct court
is affirmed, and the cause is remanded, with directions to
modify the judgment in accordance with this opinion.

AFFIRMED AS MODIFIED.

COMMODORE C. BIGGERSTAFF, APPELLEE, V. CITY OF BROKEN
Bow ET AL., APPELLANTS.

FiLED APRIL 10, 1924. No. 22672.

Municipal Corporations: SPECIAL ASSESSMENTS: INJUNCTION., The
collection of “special assessments for improvements” made
under the provisions of section 4286, Comp. St. 1922, will not
be enjoined for lack of jurisdiction in the board making the levy
because of mere technical irregularities in the manner of making
the same. The board will be held to have acquired jurisdiction
to make the assessment when it has substantially complied
with the statute.

APPEAL from the district court for Custer county:
BRUNO O. HOSTETTLER, JUDGE. Affirmed in part, and re-
versed in part.

N. T. Gadd, for appellants.
Beal & Wilson, contra.
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Heard before MORRISSEY, C. J., ROSE, DAY and Goon Jd.,
and ELDRED, District Judge.

MORRISSEY, C. J.

This action was brought in the dlstrlct court for Custer
county by plaintiff to restrain the collection of a special as-
sessment made against a parcel of ground in the city of
Broken Bow, which is owned by plaintiff. The court found
that the assessment was void and restrained its collection.

Broken Bow is a city of the second class, having less than
5,000 population, and the statute relating to special assess-
ments which controls the points presented here, is section
4286, Comp. St. 1922. This statute, among other things,
provides: “Such assessment shall be made by the council
or board of trustees at a special meeting, by a resolution fix-
ing the valuation of such lot assessed, taking into account
the benefits derived or injuries sustained in consequence of
such contemplated improvements, and the amount charged
against the same, which, with the vote thereon by yeas and
nays, shall be spread at length upon the minutes.” The
council of defendant city adopted a resolution which does
not strictly conform to the provisions of the statute quoted,
in that no valuation of the property was made, nor is any
mention made of any “1nJur1es sustained.” Did the failure
to fix a valuation upon plaintiff’s lot and to make special
mention of injuries, if any, constitute a jurisdictional de-
fect in the proceedings, or are they irregularities merely ?

The council found the value of the improvement. To be
an improvement it must necessarily be in excess of the in-
jury, if any injury there be, but the record fails to show
anything in connection with this improvement which could
possibly be regarded as an injury.

We are cited to the case of Schneider v. Plum, 86 Neb.
129, where the collection of a special tax was enjoined be-
cause of the failure of the village board to comply with the
statute. However, in that case the failure was of a differ-
ent character from that shown by this record. There, there
was no finding of benefits, but there was an arbitrary as-
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sessment against plaintiff’s property of the cost of the im-
provement. In the instant case there is a finding of the
value of the benefits, and that plaintiff’s property is bene-
fited in the amount levied thereon. As pointed out in that
case, the proper inquiry is not as to the cost of the improve-
ment, but as to the benefits accruing to the property against
which the assessment is to be made, and the city council has
pursued the proper steps in this respect. Where the board
has acquired jurisdiction by substantial compliance with
the statute, mere irregularities in the proceedings will not
render the assessment void. Darst v. Griffin, 31 Neb. 668.

As indicated by the opinion in Schneider v. Plum, supra,
it is not required that the council’s record shall be faultless,
especially against a collateral attack such as this. The
board will be held to have acquired jurisdiction when it has
substantially complied with the statute. Chicago & N. W.
R. Co. v. City of Albion, 109 Neb. 739.

From what has been said it follows that the court was in
error in entering the decree restraining the collection of the
tax. There was another branch of the case in which the
court found in favor of the city. The defeated party has
not taken a cross-appeal and this question is, therefore, not
before us for review.

The judgment of the trial court is reversed in so far as it
restrains the collection of the tax, and in all other respects
it is affirmed.

AFFIRMED IN PART, AND REVERSED IN PART.

Note—See Municipal Corporations, 28 Cyc. p. 1185.

LEVI S. SMITH, APPELLEE, V. ATLAS REFINING CORPORATION
ET AL., APPELLANTS.

FiLEp APRIL 10, 1924. No. 22704.

1. Pleading: JURISDICTIONAL DEFECT. Where a jurisdictional de-
fect does not appear upon the record but must be proved, it is
proper to plead the lack of jurisdiction in the answer, and by so
pleading the defense of lack of jurisdiction is preserved.
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2. Process: SUMMONS TO ANOTHER COUNTY. “To authorize
summons to another county in a merely personal action for
money, there must be an actual right to join the resident and
nonresident defendants.” Stull Bros. v. Powell, 70 Neb. 152,

APPEAL from the district court for Adams county: WIL-
LIAM A. DILWORTH, JUDGE. Reversed and dismissed.

H. A. Reese, T. S. Allen and Stiner & Boslaugh, for ap-
pellants.

Bruckman & Paulson, contra.

Heard before MoRRISSEY, C. J -» ROSE, DAY and Goop, JJ.,
and ELDRED, District Judge.

MORRISSEY, C. J.

This case comes here on appeal from the district court °
for Adams county. Plaintiff alleges that he was induced to
make a loan of $1,000 to the Atlas Refining Corporation
upon the representations of one Elmer E. Bevard, the treas-
urer of the corporation, and John G. Cole, whom he alleges
was an agent for defendant corporation, and charges a
conspiracy between Alvin H. Armstrong, Samuel Chamber-
lain and Elmer E. Bevard, the officers and directors of
defendant corporation, and John G. Cole, alleged agent of
defendant corporation, to cheat and defraud plaintiff. De-
fendant Cole answered denying that he was in any way
connected with the Atlas Refining Corporation, and entered
a general denial. The other defendants in their answer ob-
ject to the jurisdiction of the court and deny that Cole
was at any time the agent or representative of the Atlas
Refining Corporation. The jury found for plaintiff and
against each defendant for the full amount of the note
which was given as evidence of the loan, and interest there-
on,

It appears that plaintiff and defendant Cole came to Lin-
coln at the request of Bevard, and that each arranged to
loan $1,000 to the corporation under an agreement that
they should receive the corporation’s notes for that amount
and in addition should receive a bonus of $500 in stock in
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the corporation for every $1,000 loaned, as soon-as a permit
could be secured to issue stock within this state. The per-
“mit was never obtained, the stock was never delivered, nor
was the note paid.

At the close of plaintiff’s evidence in chief, each defend-
ant moved for a directed verdict and each motion was over-
ruled.

The record nowhere discloses that Cole was in fact the
agent of defendant corporation or that he represented it in
any capacity or that he had conspired with other defendants
to cheat or defraud plaintiff or that he had said anything
other than what one friend might say to another in an ordi-
nary conversation. Thus, at the time the motion for a di-
rected verdict was made on behalf of defendant Cole, the
record shows that he was not a proper party to the action,
and it was error not to sustain the motion and dismiss the
action as against him.

The action was brought against Cole in Adams county,
and thus it was sought to acquire jurisdiction over de-
fendants, Atlas Refining Corporation and Armstrong, Bev-
ard and Chamberlain under section 8570, Comp. St. 1922,
which provides that, where an action is rightly brought in
one county, summons may be issued to any other county
against other defendants.

In the answer of defendants, other than Cole, the juris-
diction of the court is pleaded as a defense and preserved
in the motion for new trial. Where a jurisdictional de-
fect does not appear upon the record but must be proved,
it is proper to plead the lack of jurisdiction in the answer,
and by so pleading the defense of lack of jurisdiction is
preserved. Stull Bros. v. Powell, 70 Neb. 152.

The right of plaintiff to maintain an action against the
nonresident defendants in the district court for Adams
county was dependent upon plaintiff’s right to recover from
the resident defendant Cole, for, as said in Stull Bros. v.
Powell, supra: “To authorize summons to another county in
a merely personal action for money, there must be an actual
right to join the resident and nonresident defendants.”
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Since no liability on the part of Cole was proved, the court
had no jurisdiction to render judgment against the other
defendants. Barry v. Wachosky, 57 Neb. 534.
The judgment is reversed and the action dismissed.
REVERSED AND DISMISSED.

Note—See Pleading, 81 Cyc. p. 166; Process, 32 Cye. p.
427,

EARL MCCUE ET AL. V. STATE OF NEBRASKA.
FiLep APRIL 10, 1924, No. 23831.

1. Criminal Law: Proor. “To sustain a conviction for a crime,
the corpus delicti must be proved beyond a reasonable doubt.”
Chezem v. State, 56 Neb. 496.

2. Evidence examined, and held insufficient to sustain the verdict.

ERROR to the district court for Clay county: Lewis H.
BLACKLEDGE, JUDGE. Reversed and dismissed.

Epperson, Massie & Epperson, for plaintiffs in error.

0. S. Spillman, Attorney General, and Harry Silverman,
contra.

" Heard before MORRISSEY C. J., LETTON, ROSE, DAY and
Goop, JJ., and REDICK, District Judge .

MORRISSEY, C. J.

" Defendants Earl McCue and Vernon Jacobs were con-
victed of chicken stealing in the district court for Clay
county and sentenced to one year in the state reformatory.
From this conviction, they prosecute error to this court.
Numerous assignments of error are made; however, we
think a consideration of one is sufficient. Does the evi-
dence sustain the verdict?

The principal witness for the state, one James, an al-
leged accomplice of defendants, testified that on the night
of March 28, 1923, he and the two defendants, at the sug-
gestion of the defendant Jacobs, drove from the village of
Edgar to the farm of defendant Jacobs’ father, where they
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stole ten or twelve chickens which were later sold to a prod-
uce dealer in the village of Ong by the witness and de-
fendant McCue and the proceeds of the sale divided be-
tween the witness and the defendants. The produce dealer
testified that he bought chickens from two boys on March
29, 1923, and identified James as one of them, and partially
identified McCue. A resident of Ong who knew McCue tes-
tified to having seen McCue and James in Ong on the morn-
ing of March 29th with two large sacks, and that they went
in the direction of the poultry buyer’s place of business.

On behalf of defendants, Nels Jacobs and wife, father
and mother of defendant Jacobs, from whom the chickens
were alleged to have been stolen, denied that any chickens
were stolen from them at the time charged in the informa-
tion. They stated the number of chickens they owned im-
mediately before and immediately after the date of the
alleged larceny and said that had any chickens been stolen
they would have had knowledge of the loss.

“To sustain a conviction for a crime, the corpus delicti
must be proved beyond a reasonable doubt.”” Chezem v.
State, 56 Neb. 496.

Under the record presented, the evidence is insufficient
to sustain the verdict, and the judgment is reversed and
the action dismissed.

REVERSED AND DISMISSED.

Note— See Crimial Law, 16 C. J. p. 773, sec. 1581—Lar-
ceny, 25 Cyc. p. 119.

EMMETTE OTIS SMILEY ET AL., APPELLEES, V. MODERN
WOODMEN OF AMERICA: LINNIE L. SMILEY,
INTERVENER, APPELLANT.

Fiep APriL 10, 1924, No. 22677.

Insurance: BENEFICIARIES: SUBSTITUTION. In a controversy be-
tween two minor sons of insured and his second wife, his widow.
to recover fraternal insurance paid into court by insurer, the
facts outlined in the opinion held to establish an equitable sub-
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stitution making the sons beneficiaries instead of the first wife
who, by a decree of divorce, had been disqualified as a bene-
ficiary, there having been a partial failure on the part of the
insured to comply with fraternal regulations in attempting to
make the change.

APPEAL from the district court for Nemaha county:
JOHN B. RAPER, JUDGE. A ffirmed.

J. C. McReynolds, for appellant.
G. E. Hager, contra.

Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, DAY
and Goop, JJ., and REDICK, District Judge.

ROSE, J.

This is an action to recover $2,000 on a fraternal benefit
or life insurance certificate issued by the Modern Woodmen
of America, a fraternal beneficiary association, insurer, to
William Elmer Smiley, insured. Ora O. Smiley, then the
wife of insured, was named in the benefit certificate as
beneficiary. She and insured had two minor sons, Emmette
Otis Smiley and Dale D. Smiley, plaintiffs. A partial chro-
nology of events follows: June 2, 1909, the benefit certifi-
cate was delivered to insured; January 24, 1919, insured
procured a decree of divorce which became final six months
later; June 5, 1919, insured, by means of a partially printed
and partially written indorsement on the back of the bene-
fit certificate, evinced a purpose to change the beneficiary
by substituting for his former wife their two minor sons,
plaintiffs; October 2, 1919, insured remarried, the name
of his second wife being Linnie L. Smiley; August 28, 1920,
insured died.

This action was instituted by P. D. Kelly as guardian of
the two minors to recover for them the insurance due on
the benefit certificate. Linnie L. Smiley, the second wife,
intervened, pleaded that the first wife, after the decree of
divorce became final, was not within the class of persons to
whom the insurance could be paid and that plaintiffs had
never been made beneficiaries. Intervener claimed the in-
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surance as the widow of insured and as the beneficiary un-
der the benefit certificate and the by-laws applicable there-
to. Insurer admitted its liability for the full amount of the
benefit certificate, asked permission to pay the insurance
money into court, and prayed for an order directing pay-
ment of the fund to the person or persons entitled to it.
Insurer paid into court $2,000 and was discharged from
further liability on its benefit certificate. Upon a trial of
the issues between plaintiffs and intervener, the district
court directed a verdict in favor of plaintiffs, and from a
judgment thereon intervener has appealed. .

A by-law applicable to the benefit certificate forbids pay-
ment of the insurance to the first wife and she makes no
claim thereto, the divorce having disqualified her as bene-
ficiary. Another by-law directs payment to the widow, the
second wife, intervener, unless the minor sons were substi-
tuted for the original beneficiary. The rival claimants to
the insurance fund in court, therefore, are plaintiffs and
intervener, the insurer taking no part in the controversy.
The decision depends on the effect, if any, to be given to
the attempt by insurer to change the beneficiary. By means
of a blank form on the back of the benefit certificate in-
sured verified and acknowledged the following instrument:

“Change of Amount or Beneficiary.

“], William Elmer Smiley the neighbor to whom this
benefit certificate was issued, do hereby surrender and re-
quest the cancelation of this benefit certificate, and order
that a new one shall be issued, to be in full force and effect
from and after the date of issuance thereof by the head
clerk and upon the conditions and subject to all of the
provisions contained in my original application for mem-
bership and the by-laws of this society, in the amount of
two thousand dollars, and the same be made payable to
Emmette Otis Smiley and Dale D. Smiley who are related
to me as sons.

“William Elmer Smiley.””

This instrument was executed after the divorce had been
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granted and before the. decree therefor had become final.
Tt is contended by intervener that the contemplated change
never became effective because insured never complied with
regulations containing the following provisions: For the
purposes of such a change the benefit certificate shall be
returned to the head camp through the local camp and a
new one issued, designating the new beneficiaries. Insured,
upon surrendering his old benefit certificate, shall pay to
his camp clerk a fee of 50 cents to be divided equally be-
tween the local and the head camps. A section of the by-
laws relating to the changing of beneficiaries provides fur-
ther: ‘

“No change in the designation of beneficiary or bene-
ficiaries shall be effective until the old certificate shall have
been delivered to the head clerk and a new certificate issued,
during the'lifetime of the member, and until such time the
old certificate shall remain in force. * * * No change in the
‘designation of the beneficiaries shall be of binding force un-
less made in compliance with this section.”

The benefit certificate was not returned or formally sur-
rendered. - The fee was never paid. The insurer did not is-
sue a new benefit certificate. In these respects there was a
failuré ‘on the part of insured to ecomply with the by-laws
relating to the method of changing beneficiaries.

As between the widow who was the second wife and the
two sons of insured by the first wife, did insured make the
change effective?

The general rule is that by-laws relating to the manner
of changing beneficiaries must be observed, but there are
exceptions resting on reason, justice and equity. Whether
the present case falls within an exception is,the question
presented. A fraternal insurer which has performed its
contractual obligations in good faith should not be ex-
posed to a double liability through the failure of insured to
comply with regulations applicable to a change in bene-
ficiaries. The liability of the insurer and the rights of the
beneficiary are fixed at the time of insured’s death. Prior to
that event, however, the beneficiary named in the benefit
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certificate has no vested interest in the insurance and in-
sured may substitute another. Payment of premiums by
the person named in a benefit certificate does not create a
right to the insurance nor prevent a change in beneficiaries.
While a fraternal insurer, to protect its contractual rights
and to prevent a double liability, may insist on compliance
with its by-laws, it cannot arbitrarily disregard known
changes which are valid as between rival claimants to the
insurance and which fall within a recognized exception to
the general rule requiring full compliance with regulations.
These are principles of fraternal insurance.

In the present case the insurer is not exposed to the dan-
ger of a double liability. All interested parties are before
the court. Prior to payment of the insurance to any one,
the insurer had notice that there were rival claimants to
the fund. It did not undertake to decide between them, or
to prejudice the claim of either, but admitted liability to
some one for the face of the benefit certificate, paid the
fund into court and was released from further liability.
Under such circumstances can a court of equity, as be-
tween the rival claimants, inquire into and determine the
merits of the different claims? Though the action was
commenced as one at law to recover the amount alleged to
be due plaintiffs on an insurance contract, the insurer is
not now a suitor. The rival claimants to the fund in court
are plaintiffs and intervener. Each side pleaded facts in
the nature of equitable considerations and offered proofs
of the same character. The evidence was heard by a jury,
but at the close of the testimony both sides requested a
peremptory instruction, which, under the procedure in this
jurisdiction, left the decision of both law and faet to the
trial court. In reviewing the decision in this state of the
record, it is not necessary to make any distinction between
law and equity.

The evidence on behalf of intervener tends to prove that
insured had expressed to her a prenuptial wish to transfer
to her a part of his life insurance. She became his wife
and continuously performed her duties as such, caring
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for him during his last illness. In the meantime, to keep
the insurance in force, she paid some of the insurer’s
assessments. Unless the original beneficiary was changed
she is entitled to the fund, under the by-laws, as the widow,
since the first wife, after the divorce became final, was
disqualifie. as a beneficiary. The evidence, however, does
not show that insured expressed a prenuptial wish to trans-
fer this identical insurance to intervener, but does show
that he did transfer to her other insurance. As already
stated, mere payments of premiums by a third person
creates in the latter no right to the insurance. Intervener
never had possession or control of the benefit certificate.
In comparison, what are the rights and equities of plain-
tiffs, the two minor sons of insured by his first wife? In-
sured signed and verified by affidavit on the back of the
benefit certificate the instrument, already quoted, evincing
his purpose to make plaintiffs beneficiaries. He delivered
the insurance contract to their mother to be safely kept
by her for their benefit. He told his camp clerk he had
made the change and evidently believed he had done so.
“nder the law and the terms of his contract with the
insurer he had a right to make the change. The new bene-
ficiaries were within the class of persons entitled to receive
the benefits. They were natural objects of his affections,
care and bounty. He partially complied with the by-laws
applicable to such a change. His intention to make it is
clear. The attempted transfer of the insurance from the
first wife to the two sons of insured was not a temporary
or whimsical act, but was a deliberate, permanent effort
to substitute beneficiaries. The change, as between the
rival claimants, took effect during his lifetime when inter-
vener had no vested interest in the insurance. Upon ac-
quiring knowledge of the facts before paying the insurance
to intervener, the insurer protected itself from a double
liability. Of course, payment in good faith, without notice
of a rival claim, to the person substituted by the by-laws
for the original beneficiary would have prevented a recov-
ery by plaintiffs in an action between them and the in-
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surer, but that is not the case presented. There is nothing
to prevent a court of equity from doing justice between
the rival claimants and declaring that done which should
have been done. In equity, as between the rival claimants,
a valid substitution took place long before the death of
insured. The judgment in favor of plaintiffs rests on es-
tablished facts, equity and justice, and does no wrong to
the insurer.
AFFIRMED.
Morrissey, C. J., dissents.

Note—See Mutual Benefit Insurance Companies, 29 Cyc.
p. 130.

JOHN CAREY ET AL., APPELLANTS, V. HERMAN ZABEL ET AL.,
' APPELLEES.

FiLEp APRIL 10, 1924. No. 23661.

Pleading. A contract incorporated into a pleading as part of a cause
of action or defense controls allegations which it contradicts.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Reversed.

Burr, Brown & Dibble and Stewart, Perry & Stewart,
for appellants.

Holmes, Chambers & Mann, Hartigan & Fouts, T. S.
Allen and H. J. Requartte, contra.

Heard before MORRISSEY, C. J., LETTON, ROSE, DAY and
Goop, JJ., and ELDRED, District Judge. )

ROSE, J. )
~ This is an action on a promissory note for $8,000, dated
August 28, 1020, due March 1, 1921. Herman Zabel was
maker and the States Realty Investment Company payee.
Plaintiffs are John Carey and Herbert G. Dyar, who
pleaded in their petition that they were purchasers of the
note in good faith in the regular course of business for a
valuable consideration before maturity, that the payee
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indorsed the note and delivered it to them, that they are
the owners and holders of it, and that it is unpaid. Plain-
tiffs alleged further that they presented the note to the
indorser and demanded payment at maturity, which was
refused. The maker of the note, the indorser thereof, ana
Edward G. Maggi, receiver of the indorser, are defend-
ants.

Defendant Zabel filed an answer in which he admitted
the execution and delivery of the note, alleged there was
no consideration for it, and charged plaintiffs with knowl-
edge of this and other defenses at the time of the indorse-
ment pleaded by them in their petition. By general denial
of facts not admitted, he put in issue the indorsement of
the note to plaintiffs and their ownership of it. The reply
amounted to a general denial. After evidence had been
adduced by both sides, the trial court directed a verdict
in favor of defendants and dismissed the action. . Plaintiffs
have appealed.

Did the trial court err in directing a verdict in favor of
defendants? There is evidence tending to prove that payee
indorsed the note to plaintiffs, delivered it to them, and
that they are the owners of it. It follows that the peremp-
tory instruction cannot be justified on the ground that the
note was not transferred to plaintiffs or that they do not
own it—issues raised by the general denial in the answer
of Zabel.

Does the answer state facts constituting a defense to
the note itself? This is the principal question presented by
plaintiffs. It is alleged in substance by Zabel that the
note was given pursuant to a written contract in which
the States Realty Investment Company, payee, agreed to
sell Zabel a tract of land which it did not own, but which
belonged to plaintiffs; that in the sale of the land payee
was the agent of plaintiffs; that Zabel was entitled to a deed
upon execution and delivery of the note, but did not receive
it; that he never received any consideration for the note,
and that plaintiffs hold it with notice of the defenses and
of payee’s breach of contract; that plaintiffs and payee
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refuse to comply with the terms of the sale, and that
plaintiffs, while holding the land with knowledge of the
facts, are attempting to collect the note. The contract of
sale is attached to Zabel’s answer and is made a part of it.

The sufficiency of the allegations outlined is challenged
on the ground that they are contradicted by the terms of
the contract pleaded by Zabel and made a part of his
answer. In this connection plaintiffs invoke the rule that
allegations of a pleading are controlled by contradictory
provisions of a contract incorporated into it.

The contract shows on its face that payee sold and that
Zabel bought a tract of land in Perkins county upon these
terms: Consideration, $28,800, payable as follows: Cash,
receipt acknowledged, $7,500; assignment of corporate
stock to vendor, $2,500; credit for indebtedness, $2,800;
payable March 1, 1921, $8,000; assumption of mortgage on
land purchased, $8,000. The contract discloses that there
were considerations for the note in the form of mutual
promises, payments and credits; that vendor, the States
Realty Investment Company, acted for itself without any
intimation that it was agent for plaintiffs; that Zabel was
not entitled to a deed upon the execution and delivery of
the note dated August 28, 1920, and maturing March 1,
1921, but upon final settlement; that Zabel was entitled to
possession immediately after the removal of the present
crops, the contract of sale bearing date August 28, 1920.
While it is alleged in the answer that the vendor in the
contract of sale and the payee in the note did not own the
land, there is nothing to show that it did not have a prior,
valid, enforceable contract to purchase the land from
plaintiffs, which would have been performed, had Zabel
complied with the terms of his subsequent purchase. Zabel
does not allege that there was fraud or mistake inhering
in his contract of purchase; or that he did not take pos-
session of the land after the removal of the crops; or that
he offered performance on his part; or that he rescinded
his purchase; or that he did not have a remedy by specific
performance or by an action for damages. The contract
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of sale pleaded by Zabel, therefore, contradicts other parts
of his answer to such an extent that nothing is left which
can be construed into a defense to the note. As presented
for review, the answer falls within the rule that a contract
incorporated into a pleading as part of a cause of action
or defense controls allegations which it contradiects.

Since Zabel did not plead any defense to the note itself,
there was no answer or competent evidence to sustain a
judgment in favor of defendants. The peremptory instruc-
tion, therefore, was erroneous. The judgment is reversed
and the cause remanded for further proceedings, with per-
mission to Zabel, if so advised, to amend his answer.

) REVERSED.
Note—See Pleading, 31 Cyc. p. 563.

FARMERS COOPERATIVE GRAIN COMPANY, APPELLANT, V. S. J.
STARTZER, APPELLEE.

FiLep APRIL 10, 1924. No. 22632.

1. Fraud: QUESTION FOR JURY. In an action for damages for
. fraud and deceit, it is for the jury to determine whether facts
and circumstances are established which show that the injured
party was justified in relying on the representations which in-
duced the contract. Sanders v. Nightengale, 109 Neb. 667.

ACTIONABLE FRAUD. “The representation of a fact in
the future, and not a mere promise which has been acted upon
and turns out to be false, will entitle the injured party to the
same remedies as fraudulent misrepresentatitons of an existing
fact.” Abbott v. Abbott, 18 Neb. 503.

3. Evidence examined, and held that the trial court did not err in
overruling plaintiff’s application for a new trial.

APPEAL from the district court for Sarpy county: JAMES
T. BEGLEY, JUDGE. Affirmed.

E. S. Nickerson and A. S. Ritchie, for appellant.

William R. Patrick, contra.
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~ Heard before MORRISSEY, C. J., LETTON, DAY and DEAN,
JJ.

DEAN, J. -

The plaintiff corporation was engaged in buying and sell-
ing grain at Springfield, Nebraska, in 1918, During the
course of a campaign which was commenced to increase its
capital stock, defendant subscribed for five shares of stock
at $100 a share for which he gave his promissory note for
$500. In an action brought to énforce payment defendant
recovered a verdict and Judgment from which plaintiff
appealed. .

The evidence shows that sometlme in May, 1918, plamtlﬁ:'
employed two stock salesmen to plan and conduct a drive
at ‘Springfield for the sale of corporate stock in the elevator
enterprize. They were brought from Minneapolis by
plaintiff for that purpose. One of the salesmen, accompanied
by two of the stockholders, called on defendant and sold the
stock to him and obtained the note on which this action is
based. There is competent evidence which tends to prove
that the agent, as an inducement to defendant, stated and
represented that within a year a new $40,000 elevator would
be built to take the place of the old one which was dilapi-
dated and out of date; that the new structure would be
equipped with grain drying, cleaning, grading and other
modern devices to facilitate the handling of grain and to
so prepare it for market that defendant, and other subscrib-
ing patrons, would be paid two or three cents a bushel
above local market prices for grain at the new elevator;
that the stock would “carry itself” and that defendant would
never be called upon to pay the note except from dividends
on his stock which would be derived from increased earn-
ings when the new and improved elevator was installed;
that he relied upon the material representations and state-
ments so made, and in reliance thereon he made his sub-
scription and gave his note. The elevator was never built.
He testified that the representations and statements so made
were false, fraudulent and untrue, and contends that they
were purposely made to cheat and defraud him and without
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an intention of performance on plaintiff’s part. There is
evidence tending to prove that all of the material represen-
tations and statements made by the selling agent to defend-
ant to induce the sale and to obtain the note in suit were
made to him in the presence and hearing of not less than
two stockholders of the original corporation.

There is some conflict in the'evidence in respect of ma-
terial facts, but the jury, as the triers of questions of fact,
and of the credibility of witnesses as well, resolved the
issues in favor of defendant. In Sanders v. Nightengale,
109 Neb. 667, we held in effect that, in an action for dam-
ages for fraud and deceit, it is for the jury to determine
whether facts and circumstances are established which
show that the injured party was justified in relying on the
representations which induced the contract. It is elementary
that deceit, to ground a recovery, must ordinarily relate to
existing facts. But we think the present case comes within
the exception to the rule, as announced in Abbott v. Abbott,
18 Neb. 503, where we held: ‘“The representation of a fact
in the future, and not a mere promise which has been acted
upon and turns out to be false, ‘will entitle the injured party
to the same remedies as fraudulent mlsrepresentatlons of an
existing fact.”

In a comparatively recent case it was held that, in an
action on a note given for the purchase price of corporate
stock which was defended on the ground of misrepresenta-
tion by the seller that a stockholder could sell grain to thé
plaintiff corporation for more than could be obtained else-
where, and receive a greater price for feed sold to plaintiff
than could be obtained elsewhere, and could pay the note
out of dividends, the question whether the seller made such
representations, and as to whether the buyer was induced
thereby to sign the note, was for the jury. Britton Milling
Co. v. Williams, 44 S. Dak. 464.

Other assignments of alleged error have been urged by
plaintiff which we have considered but do not find it neces-
sary to discuss and do not decide. Reversible error does



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































