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IN MEMORIAM

ALFRED M. POST

At the session of the Supreme Court of the State of Nebraska, Jan-
uary 7, 1924, there being present Honorable Andrew M. Morrissey,
- Chief Justice, Honorable Charles B. Letton, Honorable William B.
Rose, Honorable James R. Dean, Honorable Chester H. Aldrich, Hon-
orable George A. Day, and Honorable Edward E. Good, Associate
Justices, the following proceedings were had:

May It PLEASE THE COURT: Your committee, appointed to draft
resolutions in memory of Honorable Alfred M. Post, beg to submit
the following: '

Whereas, Alfred M. Post, who for half a century was a member of
the bar, for more than ten years a district judge of this state, and
for six years a member of this honorable court, died at his residence
in the city of Columbus, Nebraska, on the 26th day of August, 1923,
and

Whereas, his long and honorable career as a lawyer, his distin-
guished services as a judge, his fame as a Jjurist, and his exemplary
life are deserving of formal recognition on the records of this court,
therefore,

RESOLVED, That this court and its several officers are deeply
conscious of the fact that, in the death of Alfred M. Post, the bar
lost one of its most capable and honorable members, and one who'
throughout his long membership was true to its best traditions; the
bench, a judge who combined with a profound knowledge of the law
the courage to apply it impartially; and the state, a distinguished
Jurist and an exemplary eitizen.

That these resolutions be spread at length upon the records of this
court, and that the clerk be directed to forward a copy of the same
to the family of the deceased.

O. A. ABBoTT, J. H. BroApY,
W. G. HASTINGS, FRANK D. WILLIAMS,.
I. L. ALBERT.
Juber I. L. ALBERT:

MaAy IT PLEASE THE COURT: I move the adoption of the resolutions
just presented, and crave permission to supplement them by a few
words on the life and character of Judge Post. .

He was born in Greenfield, Pennsylvania, on the 10th day of August,
1847. After the usual course in the public schools, he took a full
course in the law department of the University of Ohio, from which
he graduated in 1869. On the 6th day of October, 1873, he was united
in marriage to Miss Ella Munsell, who survives him. Eight children
were born of this marriage, seven of whom are still living, In De-
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cember, 1874, he was appointed by President Grant to a consulship in
the Cape Verde Islands, and continued in the consular service until
1876, when he resigned, and engaged in the practice of law in the
city of Columbus, Nebraska, where he maintained his residence until
his death. In 1883 he was appointed judge of the Fourth Judicial
District, and continued to serve in that capacity until 1891, when he
was elected a member of this court, where he served until the ex-
piration of his term of six years. Shortly after his retirement from
the bench, he was appointed United States attorney for the Territory
of Alaska, but resigned after a short time, and resumed the practice
of law in Columbus. From 1911 to 1918 he served as chairman of
the commission for the revision of the statutes of Nebraska. In
1920 he was appointed to succeed Judge George H. Thomas, as judge
of the Sixth Judicial District, and at the succeeding election was
elected to that position—a position which he held at the time of his

death. ' ' C

As a lawyer, Judge Post was capable, tireless and successful, but
his successes inured chiefly to the benefit of his clients; his career
as a lawyer is untainted by commercialism. To him the case was the
thing, and his interest therein was never affected in the slightest
degree by the pecuniary reward it would bring to him.

His profound knowledge of the law, alert mind, quickness of per-
ception, fearlessness, coupled with a fine presence and courteous bear-
ing, made him an ideal nisi prius judge. As judge of this court, he
will long be remembered. It is doubtful whether the published opin-
jons of any judge of this country show a more intimate knowledge
of the law, faultless logic, or finer discrimination in the choice of
words, than those of Judge Post.

But let others speak of Judge Post, the lawyer and jurist; it is
Judge Post, the man, the neighbor and friend, who comes to my mind
today. Our first meeting was shortly after I had located in Colum-
bus, more than thirty years ago. There was a pleasing dignity in his
bearing, an air of culture and refinement about him, that at once
impressed me. He was among the first to welcome me to the Platte
county bar and to assure me that it held a place for me. During all
the years that have followed, I lived within sight of his home. Within
that time I practiced in the district courts over which he presided,
and in this court during the six years he was one of its members;
met him from time to time as an opponent in the trial of causes, and
in consultations and trials in which we were associated on the same’
side; traveled with him from court to court, and associated with him
as a friend and neighbor.

In all those relations, I found him a gentleman, with all that term
implies—honorable, self-respecting, and considerate of the rights of
others. His manners were irreproachable. In the presence of a
court, and in the presence of authority generally, he was deferen-
tial, but not obsequious; toward his associates, he was courteous,
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obliging, and companionable, but not unduly familiar; toward the less
fortunate, he was kind and considerate, but with no hint of conde-
scension. 'He was even-minded, never bitter in defeat, nor exultant
in victory.

He did not form friendships quickly, but, when formed, they were
lasting. Those not intimately acquainted with him were apt to re-
gard him as cold, unapproachable, and unfeeling. Never a more mis-
taken estimate. In truth, he was a man of warm and generous im-
pulses, sympathetic and charitable, a man deeply moved by the mis-
fortunes of his fellows, a loyal friend, a delightful companion, a kind
and helpful neighbor. There are those living today, who, if they
could follow back the tangled threads of their lives, would find that
at some point, by word or deed, Judge Post interposed between: them
and disaster. He died as one might well be content to die—in the
harness, in possession of his splendid faculties, with the wife of his
youth and his children beside him—serene and unafraid—poor in this
world’s goods, but rich in honors, and in the respect and esteem of his
fellow men.

HONORABLE O. A. ABBOTT:

May It PLEASE THE COURT: It is eminently fit and proper that the
living should, in the most solemn and impressive manner, take note of
the death of their fellow man, and that they should place on perma-
nént record some word of appreciation of the stainless record of the
deceased, when his voice has been forever silenced by his untimely
death after his long years of service at the bar and on the bench.

Soon after the close of the spring terms of court Judge Post sought
a brief rest far away from the scene of his almost daily round of toil
—{far away from books and briefs—far away from courts and cases—
in the mountain solitudes of Wyoming. He found no rest in those
solitudes. His increasing bodily weariness precluded him from fol-
lowing his favorite pastime of fishing in those mountain streams and
warned him to return. He came back with the heavy hand of death
upon him, and never again left his bed unaided.

The stern Messenger of Death granted him a brief respite to enable
him to meet and greet some of the many friends who had been asso-
ciated with him for many years in his daily round of toil, and granted
him the inestimable privilege of retaining his mind unimpaired in his
last hour while his wife and children gathered around his bed to catch
his last whispered words before passing into that dreamless sleep
from which no man ever wakens.

He came to Columbus nearly fifty years ago, joining the early pio-
neers in shaping the destinies of this, then, new state, and lived to
see the wayside town of Columbus grow to be one of the prosperous
and important cities of the state—lived to see the sparsely settled
frontier territory become a thriving commonwealth—and, by his sterl-
ing worth, slowly winning his way into the confidence and esteem of
all law-abiding men who came here in those early days to make their
homes in the new state.
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He was early chosen to preside as judge of the district court, and
finally elected judge of the supreme bench, where he served a busy
six years’ term. » '

As a man in the daily walks of life, he gave his best efforts to the
upbuilding of city and state. He formed his cpinions as to his polit-
ical action after a careful study of the best interests of state and
nation, and, after forming them, they were steadily upheld and main-
tained; but he was not controversial. He respected the opinions of
others, giving to each and all full credit for good motives and honest
intentions. Unswerved by the sophistries or clamors of the hour, he
“Stood four square to every wind that blew.”

As a lawyer, he was true to his clients at all times. No fee was too
small when right and justice were on the side of his client. No fee
large enough to induce him to desert his client or to aid the side of
wrong, injustice, or oppression. He was courteous and obliging to op-
posing counsel, considerate and courteous to witnesses, and scrupu-
lously fair to the court.

His office was his workshop. He studied the law because he loved

it. He compared conflicting cases with studious care, cautiously re-
garding conclusions, and treasuring in his mind those cases prefaced
with clear statements of basic facts and based on the undisputed prin-
ciples of law or sustained by clear and cogent reasoning. These were
the monuments and lights of the law, and on these he relied for sugc-
cess. .
In the trial of every cause, he first settled in his own mind a clear
and concise statement of the basic facts in the case, and an equally
clear and concise statemenf of the legal principles based on these
facts. To these he adhered closely, carefully avoiding collateral is-
sues. -

As a trial judge, he was, above all, a patient listener, quick to per-
ceive the main points at issue, readily discerning between sophistry
and reasoning, between arguments based on the underlying principle
of law and arguments based on collateral or incidental matters. In
the construction of all written laws, he conclusively presumed that
the object and purpose of the act was to assure equal and exact justice
to all, and that rules of court were made to accomplish the same benefi-
cent purpose, but always followed with scrupulous care the construc-
tion given to the act by the supreme court.

He maintained the dignity of the court by his own quiet and careful
demeanor, and was slow to assume that counsel in their earnest as-
sertion of the assumed rights of their clients intended to show dis-
respect to the court or disregard of its rulings, and extended every
possible aid to counsel in their efforts to review his decision in the
appellate tribunal, or to correct any mistake or error that may have
crept into the record from oversight or mistake on his part.

As a member of this court, we of the outside know of his work only
from the many opinions written by his hand. Of the more impor-
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tant work in the council chamber of outlining the general character
of the decision and of so shaping an opinion as to decide only the
questions submitted, and making that decision speak plainly the “Law
of the Land,” as well as the sentiments of the majority of the court,
we know practically nothing; our only knowledge of the differences in
opinion in the council room is based on here and there a case where
practically each member of the court has prepared and placed on
record an individual opinion, or in the more common form of the dis-
senting opinion concurred in by one or more members of the court.

We realize fully that those opinions as formulated by him consti-
tute a lasting memorial record that will be read and treasured long
after anything we may say on this occasion has been forgotten. Fair
criticism of his words was always welcome, but unmerited denuncia-
tion of his words or of the result of his judgment he allowed to pass
by in silence, leaving time and human experience to place their mark
of approval thereon.

His life work will remain an inspiration and example for all who
shall follow him. He loved life, but he did not fear death. He heeded
well the poet’s admonition: °

“So live, that when thy summons comes to join
The innumerable caravan- that moves
To that pale realm of shade, where each shall take
His chamber in the silent halls of death,
Thou go not, like the quarry-slave at night,
Scourged to his dungeon; but, sustained and soothed
By an unfaltering trust, approach thy grave
Like one who wraps the drapery of his couch
About him, and lies down to pleasant dreams.”

JUDGE WILLIAM G. HASTINGS:

IF Your HoNORS PLEASE: As one of those honored by your ap-
pointment upon this Memorial Committee, I wish, if I may, to add a
few words to what has been so well said by Governor Abbott and
Judge Albert, and to do so from my own personal standpoint.

My own relations with Judge Post were wholly official, with only
such personal or social contact with him as was incidental to such
official relations, but those official relations were remarkably satis-
factory. In the eighties, some forty years ago, I had occasion to
bring an action in the district court of Colfax county, an action for
divorce against a member of a wealthy and influential family in that
county. I was without acquaintance there. When I attended for the
trial of that case, I found Judge A. M. Post presiding in the
district court at Schuyler. He was still engaged in the "ef-
fort to finish the jury work of the term, which I had been told was
likely to be done by the date of my arrival, but which in fact was
not. I had never met Judge Post. I was somewhat apprehensive
that invading another county under the circumstances of my case I
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would be at a disadvantage. It may be imagined that I watched
the operations of the court with a great deal of interest. Long before
my case was called, 1 had reached the conclusion that the presiding
official was a real judge; that to gain a case before him it was only
necessary to present a clear and definite right, and it would be recog-
nized and acted upon at once. It was clear that a litigant in that
court did not need to have behind him either money or votes, either
political or social influerice, in order to get the rights which he could
show were distinctly his. The result in my own case was clearly
right, and was always remembered with pleasure and gratitude.

It happened a few years later that, in the same year in which.Judge
Post became a member of this court, I myself assumed the duties of
district judge in the Seventh Judicial District of this state, and for
six years my own official work was under his supervision as such offi-
cial superior, and I never for an instant changed or wavered in the
opinion of his official character and capacity which I had acquired by
my first experience with him at Schuyler. Whatever work of mine
was sent up here to be r%examined, I felt sure that it would always
receive the consideration which it deserved, and that the conclusion
upon fits record would be that of an honest and capable mind applied
to the real questions in dispute, and on no occasion that I can recall
was that anticipation ever in the least disappointed.

In the difficult matter of adjusting the claims of individuals appear-
ing before the court to courtesy and consideration with the require-
ments that the public business be energetically dispatched, Judge Post
was one of the most successful of all those whose work in adminis-
tering justice has fallen under my observation. It was because he
had, evidently, such a profound feeling of the claims of each lawyer
and litigant upon his personal consideration and also of his obligation
to the community at large to get his work done. Himself, he was
evidently an individualist thoroughly respecting the individualistic
system which he was called upon to administer, and his success in ad-
ministering it was such as to lead us all to believe that the continued
prosperity and success of Anglo-American legal institutions depends
upon their finding such officials for their administration as was Judge
Post. His memory will remain as long as those who had official rela-
tions with him are able to recall anything.

Jupce J. H. BroADY:

MAy IT PLEASE THE COURT: Nearly three years close association
with Judge Post, as a member of the commission, appointed by this
court, for the revision of the Statutes of this state, gave me a won-
derful opportunity to know a wonderful man. Judge Post has been a
great inspiration to me, both in his work as a great lawyer and in his
appealing personality. In our work on the revision of the - Statutes,
Mr. King, my other associate, and 1 were repeatedly amazed at his
never failing capacity to bring forth, from his store of knowledge, a
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complete history of the statutes and also of the decisions of the court
of the state. On’ many, many occasions, in discussing modern legisla-
tive enactment, Judge Post would clearly show us ancient laws, of
early Egypt, Rome, or Greece, which were, no doubt, the beginning
of what appeared to be very modern laws. I think Judge Post must
have made a complete study of the fundamental laws of all peoples.
And his memory and application of them seldom, if ever, failed him.
His knowledge and apparently complete memory of the decisions of
the supreme court of Nebraska more than astonished me.

Judge Post possessed a wonderful faculty of precision of expression.
There are no surplus words in his writings, and his literary construc-
tion is faultless. The opinions, which he wrote as a judge of this
court, disclose the legal learning, all know he possessed, and are a
model of grammatical construction. .

My official contact with Judge Post soon developed into a close and
continued intimate personal friendship. And, though there was a
great difference in our ages, it was not long until I grew to love and
to look forward to his company. He possessed an unlimited fund of
general information. His judgment of men and affairs was always
sound. He was always charitable in his criticism of others; full of
dignified fun and mirth; warm in his sympathy for those in trouble;
devoted to his family first, and fond of, and happy in the company of
his friends.

In all my association with Judge Post, I have never seen him in act,
nor heard him in expression, other than that of a real learned gentle-
man. .

To me Judge Post was a wonderful man, a wonderful inspiration,
and an esteemed friend.

JUupGE CHARLES B. LETTON, ACTING CHIEF JUSTICE:

The court concurs in the resolutions presented in memory of Judge
A. M. Post, a former judge and chief justice of this court, in the sin-
cere expressions of regret by his friends and fellow members of the
bar, and in the eulogies delivered respecting the value of his life, his
work, and his character to this state, in which he lived for practically
all his life. His industry, his learning, and the logical quality of his
mental processes are plainly demonstrated by his many lucid, forcible,
and well-reasoned opinions contained in over twenty volumes of the
reports of the decisions of this court.

When a difficult question of law has been presented for considera-
tion, it has always been a source of gratification if an opinion by
Judge Post bearing upon the disputed point could be found, as it us-
ually evidenced patient, untiring, and exhaustive investigation and
sound reasoning. The state was fortunate, indeed, that such a jurist
was a member of its court of last resort during the earlier years when
the foundations of its jurisprudence were being laid.

The xresolutions will be spread upon the journal of the court and a
copy furnished to the family of the deceased.
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CHESTER H. ALDRICH

At the session of the Supreme Court of the State of Nebraska,
September 15, 1924, there being present Honorable Andrew M. Mor-
rissey, Chief Justice, Honorable Charles B. Letton, Honorable William
B. Rose, Honorable James R. Dean, Honorable George A. Day, Hon-
orable Edward E. Good, and Honorable William H, Thompson, Asso-
ciate Justices, the following proceedings were had:

May It PLeAsE THE COURT: Your committee on resolutions as to
the life and service of the late Chester H. Aldrich report as follows:

Chester Hardy Aldrich was born on a farm near Pierpont, Ashta-
bula county, Ohio, November 10, 1862. His father: George W, Al-
drich, was born in the same county in 1840, and his grandfather was
a native of Canada, and of Scotch-Irish descent.

Chester H. Aldrich was the oldest of five children. He attended
district school and worked on a farm until his fifteenth year. At that
age he entered the Pierpont, Ohio, high school, and completed the
course there. At the age of eighteen he entered the Hillsdale, Michi-
gan college, preparatory course, and continued there for three years,
teaching school part of that time to secure funds to complete his
course. He entered the freshman class of the Ohio State University
in 1883, and was graduated with an A. B. degree in June, 1888.

The following August he moved to Nebraska and settled at Ulysses,
in Butler county, and was married on June 4, 1889, to Miss Sylvia
Stroman, of Ulysses. He became principal of the high school at
Ulysses and taught there three years, and at the same time was read-
ing law with George E. Waldo.

He was admitted to the bar in 1890 and began the practice of law
at David City in 1891. In his practice there he was identified with
much important litigation, especially with many prominent criminal
cases.

He was a republican in politics. He served two terms as mayor of
David City, and eight years on the town board, and almost contin-
uously on the school board. In 1906 he was elected state senator
and served in the senate in the session of 1907, where he was one
of the leaders of the republican side of the house. In 1910 he was
elected governor of the state of Nebraska, and served in that office
from 1911 to 1913. At the end of his term as governor, he re-entered
the practice of law, locating in the city of Lincoln, and in November,
1918, was elected associate judge of the state supreme court, to fill
the place of Judge Francis G. Hamer who died the preceding August.
Mr. Aldrich, immediately after the result of the election was learned,
was appointed to take the judgeship instead of waiting until January

(xiv)
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to go into office, and served as supreme judge from that time up to
the time of his death.

He died on Monday, March 10, 1924, at the home of his son, George
S. Aldrich, at Superior, Nebraska, and was at that time of the age
of sixty-one.

Few men connected with the history of Nebraska have had the
record of public service rendered by Judge Aldrich. The best test
as to the value of these services in behalf of the public is the fact
that he was honored many times by the electors voting him into places
of power and influence, including the highest offices in the executive
and judicial branch of our state government.

He was an able and fearless official in the discharge of the public
duties imposed upon him. One of his most striking characteristics
was the democracy of his attitude toward his fellow men. The most
humble citizen could approach him freely at all times and be sure
of a cordial greeting. As senator, as governor, as judge, or as a
private citizen, he was always the same in this respect—approachable,
companionable, and democratic.

The son of a pioneer Ohio family, working his way through public
school and university, coming to Nebraska a school teacher, entering
the practice of law, and living to serve his state as a senator, gover-
nor and judge, renders his life an inspiration to every young man.

His untimely death is a distinct loss to the commonwealth.

Therefore, be it resolved that, in the death of Chester H. Aldrich,
the bar has lost an able member, the state one of her most distin-
guished citizens, and this court an honored judge:

That these resolutions be spread upon the records of the court, and
that a copy thereof be transmitted by the clerk, under the seal of
the court, to Sylvia E. Aldrich and her four sons.

Respectfully submitted,

LEONARD A. FLANSBURG, E. J. PATTERSON,
L. B. FULLER, W. A. PRINCE,
BURCH REYNOLDS.

JUDGE LEONARD A. FLANSBURG:

MAY IT PLEASE THE CoURT: It was my privilege for a time to be
associated with Judge Aldrich as a member of this court, and it was
then that I became intimately acquainted with him. My association
with him is one to which I can always look back with a high degree
of pleasure.

He was a most companionable man.

He was a man, too, who was aggressive, forceful, and determined.

He was a man of decision, frank in his opinions and outspoken in
his beliefs, staunch in character and always courageous,

In one public office after another he was deservedly honored by the

people of the state.
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His domestic life was an admirable one, and in his sons he has
left a fine example of American young manhood to follow him.

I grieve the passing of Judge Aldrich and feel his loss as the loss
of an intimate and valued friend.

MR. L. B. FULLER:

MAY IT PLEASE THE COURT: In presenting to this court resolutions
commemorative of the life and work of Judge Aldrich, it was deemed
expedient to confine the same to a bare outline. Your committee felt
that, inasmuch as his life work was so much a part of the history of
our state, extensive detail in this regard was unnecessary.

Being intimately associated with him for something over twenty
years, I desire to speak of him at this time personally, as a neighbor,
friend, and partner, rather than as a public man. The prominence
given to this latter phase of his life has obscured in a great degree
the former. In its resolutions, your committee has mentioned the
democracy of Judge Aldrich in his daily associations with his fellow
men. Another prominent personal characteristic c¢{ his was the va-
riety of his interests, or hobbies, as we sometimes say, which undoubt-
edly had a great deal to do with his popularity. All of us take plea-
sure in some one or two things outside the regular routine of our oc-
cupation, and most of our personal friendships are based on the com-
mon interest in such things as golf, gardening, hunting, etc. I never
knew a man who had so many different interests with which he could
come in contact with his fellow men.

He loved horses. At different times he owned some famous trot-
ters. Furthermore, he was well versed in the origin and development
of this type of horse. I distinctly recall lengthy correspondence be-
tween him and the late O. P. Shallenberger, Palmer M. Clark, and
Monroe Salsbury, as to certain obscurities in the early part of the
pedigree of Pactolus, a famous horse owned for many years by Judge
Aldrich. ’

He was equally fond of blooded cattle, his preference running to the
Hereford for beef, and the Holstein for milk. The foundation of some
of the finest beef herds in Nebraska was built from stock furnished by
his farm in the Platte valley near Schuyler. He was also an authority
on beef cattle of his favorite type.

He took a great delight in hunting and ﬁshmg, and in the early
days made long trips into the sandhill country and western Nebraska
for this purpose. He was interested in all outdoor sports, baseball
probably being his favorite.

He was fond of working around his yard in his active days, being a
great lover of flowers, trees, and ornamental shrubs. He took pride in
developing his home along these lines.

His keen interest in education 1s snown by the fact of his years of
service on the David City school board. In educational matters he
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was a “stand patter.” He believed in the old-fashioned classical edu-
cation, with a liberal sprinkling of Latin and Greek, as the best means
of combining proper means of mental discipline and culture. He al-
ways contended that education was the best way to solve the problems
of the race, and thought that an educational test should always be a
condition to the right to vote. I have often heard him say that a man
who could not read and mark his own ballot, barring physical dis-
ability, should not be allowed the elective franchise.

Judge Aldrich was a man of ready and sometimes caustic wit. It
was not often, however, that he indulged ‘in this at the expense of any
man. While quick tempered, he was kind-hearted, and always re-
gretted hurting the feelings of any one, if he spoke hastily. Shams
and hypocrisy, however, he despised, and for the pretender, the con-
ceited, and the arrogant self-seeker, he had no patience and no mercy;
but for the unfortunate, the downtrodden, the broken-spirited, and
those in trouble, he was all kindness and thoughtful consideration.
Particularly was this true of young men. He was always giving in-
spiring, cheerful, and hopeful advice to discharged convicts, and other
unfortunates, during his term as governor.

His family life was singularly beautiful. His greatest interest in
life centered around his own hearthstone. He was a devoted husband
and a good father. He was always a boy with his boys: their inter-
ests were his interests; their battles were his battles; their joys and
sorrows were his joys and sorrows. I shall always remember that it
was my privilege to be so intimately associated for so many years
with such an interesting man. .

His going was a distinet and keen personal loss to myself and all
his intimate friends. A good husband, a good father, a good friend,
and a good and useful citizen has gone to his reward.

MR. BURCH REYNOLDS:

MAY It PrLEase THE Court: It was my privilege to serve the
Honorable Chester H. Aldrich as his secretary from November, 1919,
until the time of his death. By friendly counsel and advice he per-
sonally gave me the benefit of his experience; to me he was a friend.
It was across the desk that I discovered the quality of his steel, and
1 accord it a high privilege to pay tribute to his memory here today.

What Judge Aldrich appeared to be he was; and what he was, was
apparent. He was a man of strong convictions, and fought for them
relentlessly. His fearless nature, his rugged honesty, his independent
spirit, his plain matter-of-fact manner, his industrious habits, his cor-
diality, his genial disposition—all—were inherent. Courage and hope,
rather than fear and despair, characterized his attitude toward life.
Being positive in his nature, he had enemies, but they were few and
unable to do him lasting injury, and his virtues so outweighed and
outshone his faults that his friends admired him and his state honored
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him. This was evidenced by the people’s choice of him to serve in the
senate of our state legislature, later, as the state’s chief executive,
and lastly, as a member of this honorable court. It may be here ap-
propriately observed that Judge Aldrich was one of only three men
who served Nebraska in the first fifty years of its history as governor
and as judge of the supreme court. That he was a successful man in
every relation of life, the reputation he sustained, his happy home,
the friends he made, the honors we accord him today, do well attest.
The world is better because he lived.

No shaft of sculptured marble is needed, no words of praise, his
memory is his monument, his character his epitaph.

CHIEF JUSTICE ANDREW M. MORRISSEY:

So well do the resolutions presented and the addresses delivered
portray the character and record the achievements ‘of our late associ-
ate, and so accurately do they express the sentiments entertained by
the several members of the court, it is ordered that they be spread
upon the journal and printed in the official reports as a lasting testi-
monial to the memory of Judge Aldrich.



During the period covered by these reports, in addi-
tion to the cases reported in this volume, there were 45
cases affirmed by the court without opinion.

(xix)
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
SEPTEMBER TERM, 1923,

BRIDGET ROONEY, APPELLANT, v. CITY OF SOUTH SIOUX
CITY ET AL., APPELLEES.

FI1LED OCTOBER 20, 1923. No. 23181.

Municipal Corporations: VOID ASSESSMENT: INJUNCTION: DE-
FENSE OF ESTOPPEL. In a suit for an injunction to prevent a city
from collecting void assessments for special benefits accruing to
plaintiff’s land by municipal paving, estoppel by knowledge of
the improvement and by failure to object thereto or to the as-
sessments is not available as a defense.

: : A court of equity may grant an in-
junction to prevent the collection of void assessments of private
property to pay for:special benefits resulting from the paving
of streets.

ORDINANCES: APPROVAL. A city council 1. passing an
ordinance may make the time of its going into effect depend upon
its approval by the mayor.

: : A city ordinance which, by its own
terms, is not to become operative until approved by the mayor
does not go into effect before the happening of that event, evi-
denced, as it must be, by a public record of approval bearing his
genuine or authorized signature.

: : A person who was formerly mayor
of a city, after expiration of his term of office and his retire-
ment therefrom, has no authority to approve a city ordinance
passed during his incumbency and depending for its becoming
operative upon the approval of the mayor.

: : Where a city charter makes the ap-
proval or rejection of an ordinance the exclusive function of
the mayor, and that officer, during his incumbency, fails to ap-
prove an ordinance which, by its terms, goes into effect upon
approval, the council has no authority to correct its minutes to

(1)
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show his oral approval while mayor and to permit him, after
his retirement upon expiration of his term, to write his name
in a blank under a form of approval indorsed on the ordinance.

APPEAL from the district court for Dakota county: GUY
T. GRAVES, JUDGE. Reversed.

W. V. Steuteville, for appellant.
Sidney T. Frum and George W. Leamer, contra.

Heard before MoRRISSEY, C. J., RoSE, DEAN, DAY and
Goop, JJ., SHEPHERD, District Judge.

ROSE, J.

This is a suit for an injunction to prevent defendants
from collecting for special benefits municipal paving assess-
ments of $9,830.24 on 81.5 acres of land owned by plaintiff
in South Sioux City. Defendants are South Sioux City, its
treasurer, and the treasurer of Dakota county. The city
council passed an ordinance April 17, 1920, authorizing
in one improvement district composed of the entire city
the paving of its principal street and two lateral streets,
one of the latter intersecting plaintiff’s land. South Sioux
City is a city of the second class. Authority to pave its
streets is granted by its charter. Comp. St. 1922, sec.
4283. The paving contract was let under the city ordi-
nance May 17, 1920, and the pavement was completed in
August, 1921. It is to prevent the collection of assess-
ments for special benefits accruing to plaintiff’s land by
reason of the paving that the injunction is sought. The
petition contains allegations amounting to pleas that the
improvement ordinance never went into effect; that a few
acres only of plaintiff’s assessed land is tillable, a portion
being swampy and the rest fit for pasturage alone; that
her land has not been benefited by the paving, and that the
assessments therefor are confiscatory and void. Facts con-
stituting grounds for an injunction were put in issue by an
answer. A trial below resulted in a dismissal of the action.
Plaintiff has appealed.

To justify the dismissal, defendants call attention to the
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undisputed fact that plaintiff, with knowledge of the pav-
ing, made no objection thereto or to the incurring of the
expenses thereof and failed to appear before the assessing
officers to resist or correct assessments. The argument on
this proposition, however, does not answer the plea that
the ordinance authorizing the paving never went into effect
and that consequently the assessments for special benefits
were void. If the assessments are void, estoppel is no
defense to the petition. A familiar rule of equity author-
izes an injunction to prevent the collection of void assess-
ments of private property to pay special benefits resulting
from the paving of streets.

Are the assessments void? The concluding sentence of
the paving ordinance in question is in these words:

“This ordinance shall be in full force and effect from
and after its passage, approval, posting and publication,
according to law.”

“Approval” included the genuine or authorized signature
of the mayor. Ordinances which become laws of a city do
not rest in parol. The time of their going into effect does
not depend on oral proof. Under the city charter the mayor
had power to approve or veto the ordinance. Comp. St.
1922, sec. 4172. He did not sign an approval during his
term of office. When he retired the place for his name un-
der the form of approval on the ordinance itself was 4
blank. In the meantime the streets were paved and the
assessments levied. Under the specific provision quoted,
the ordinance was not to go into effect until approved by
the mayor. He was the chief executive officer. The coun-
cil had authority to make his approval a condition of allow-
ing the ordinance to go into effect. His approval bore a
proper relation to the subject-matter of the ordinance—was
germane to the legislation. Both the provision for the
paving of the streets and the contingency of approval were
valid when the council adopted the ordinance. Making the
enactment effective upon its approval was not a prohibited
delegation of legislative power to the mayor, but was a
legitimate exercise of authority making it effective upon
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the happening of a contingent event germane to the sub-
ject-matter of the legislation. Mayor and City Council of
Baltimore v. Clunet, 23 Md. 449; Heman Construction Co.
v. Loevy, 64 Mo. App. 430; Thomas v. City of Grand Junc-
tion, 13 Colo. App. 80; City of Rushville v. Rushville Nat-
wral Gas Co., 132 Ind. 575. A text-writer familiar with
legal principles and precedents stated the law as follows:

“Municipal ordinances, otherwise valid, may, like an act
of the legislature, be adopted to take effect in the future and
upon the happening of a contingent event.” 1 Dillon, Mu-
nicipal Corporations (4th ed.) sec. 309.

The provision requiring the mayor’s approval being valid
when adopted, the ordinance could not become effective until
the happening of that event. State v. Kirkley, 29 Md. 85;
City of Buffalo v. Chadeayne, 134 N. Y. 163 ] Bradley-Ram-
sey Lumber Co.v. Perkins, 109 La. 317. After the mayor’s
term of office expired and after the paving was completed,
the private individual who had formerly been mayor wrote
his name on the original ordinance under a formal approval
thereof, acting pursuant to an attempt on the part of the
council to make the municipal record conform to what had
previously taken place. When the term of the mayor ex-
pired he had no official power as such and his signature as
a private individual added nothing to the blank filled by
his name. To meet the logic of this situation, defendants
assert that the mayor promptly approved the ordinance,
but inadvertently failed to sign the approval thereon. In
this connection defendants invoke the doctrine that the city
council, after the improvement had been made, had author-
ity to correct its former minutes to speak the truth in re-
gard to the approval—a step said to have been taken. The
answer to this argument is that the council had no author-
ity to correct its record to make the ordinance show on its
face a timely and legal approval when the truth was that
there had never been such an approval. The council by
resorting to a correction had no power to discharge a duty
imposed by the charter upon the mayor exclusively. Had
plaintiff examined this ordinance before the paving was
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completed, she would have seen that it was to take effect
upon its approval—an unperformed official act of the mayor.
She was not bound by his undisclosed, unrecorded mental
operations or intentions. Penalties and the enforcement
of assessments on private property to pay for public im-
provements do not rest on such a precarious correction.
This phase of state and municipal legislation was subjected
to former judicial scrutiny. In State v. Kirkley, 29 Md. 85,
109, the court said:

“A law which, by its own terms, is to have no effect until
the happening of a future contingent event, cannot be made
effective before the event happens by any acts or series of
supplements passed upon the assumption that the event has
happened, and that the law is in force. All such acts, in-
stead of possessing any curative powers, merely multiply
errors.”

It is argued further that the council had power to pass
the ordinance over the mayor’s veto, that the approval of
the mayor was unnecessary, that the members of the coun-
cil were unanimous in passing the ordinance, that the ac-
tion of the council could have been taken by resolution or
motion, and that the affirmative vote of the entire council
was all that the city charter required. The fallacy in this
argument is the disregarding of the proposition that the
~ction of the council, whatever its form, was to become
effective upon the approval of the mayor—an unperformed
rfficial act or contingent event which never came to pass.

There seems to.be no escape from the conclusion that the
~aving ordinance never went into effect and that conse-
ouently the assessments against the land of plaintiff are
void. It follows that she is entitled to an injunction. For
‘“e purpose of granting that relief, the judgment is re-
*~rsed and the cause remanded for further proceedings.

REVERSED.
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JoSEPH P. CROUNSE, APPELLANT, V. BOOTH FISHERIES COM-
PANY, APPELLEE.

Fi1LED OCTOBER 20, 1923. No. 22416.

Master and Servant: ACTION FOR ASSAULT: PETITION: SUFFICIENCY.
Plaintiff pleaded that an unprovoked assault was made upon him
and that he was severely beaten by an agent of the defendant
in its place of business. The agent was alleged to be “queru-
lous,” but it was not alleged that the employer knew, if such
was the fact, that the agent was a quarrelsome or a dangerous
man. Held, that the court did not err in sustaining defendant’s
demurrer and dismissing the action.

APPEAL from the district court for Douglas courity: CAR-
ROLL O. STAUFFER, JUDGE. Affirmed.

John O. Yeiser and John O. Yeiser, Jr., for appellant.

Kennedy, Holland, De Lacy & McLaughlin and E. M.
Clennon, contra. '

Heard before MORRISSEY, C. J., LETTON, ROSE, DAY, GooD
and DEAN, JJ., REDICK and SHEPHERD, District Judges.

DEAN, J.

Plaintiff sued to recover damages for personal injuries
arising from an unprovoked assault, as alleged, inflicted by
one of defendant’s employees in its place of business at
Omaha while he was there making purchases. Defendant
demurred on the ground that the petition did not state facts
sufficient to constitute a cause of action. The demurrer was
sustained, the suit was dismissed, and plaintiff appealed.

The action is based substantially on the allegations which
follow :

“Plaintiff alleges that the defendant is a corporation en-
gaged in the sale of fish and oysters and other sea foods,
having a monopoly of said business in the city of Omaha,
maintaining salesmen to visit the trade in said city and
maintaining a place of business where the trade are invited
to come and deal with said defendant. Plaintiff alleges that
he is a Jew, and according to his religion is operating a
market in the city of Omaha at 924 North Sixteenth street
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and is permitted to keep his store open on Sundays. Plain-
tiff alleges that for some time he has been ordering deliver-
ies of fish from the defendant on Friday in order to supply
his customers on Sunday.”

In addition to the foregoing, plaintiff pleaded generally
that defendant employed a certain salesman to solicit trade
and take orders who “was known to be a person of queru-
lous disposition,” and that on or about February 25, 1921,
the salesman, as defendant’s agent, called upon plaintiff and
objected to his giving fish orders for Friday delivery; that
because plaintiff insisted upon a Friday delivery the agent
“for the purpose of coercion and intimidation became loud
and abusive and profane and cursed the plaintiff in the
presence of his family;” that plaintiff immediately notified
defendant by telephone of the agent’s unseemly conduct,
“but that the defendant in no way restrained or admonished
their agent as aforesaid,” but retained him in its employ ;
that about four days thereafter plaintiff called at defend-
ant’s headquarters to make purchases and to leave orders
for fish in connection with his business; that while plaintiff
was in defendant’s store “as its guest and upon the invita-
tion of the defendant under the implied obligation of hos-
pitality and good treatment on the part of the defendant
and all of its agents and servants on the said premises, the
said defendant violated said obligation and agreement, and
while there as such invitee and guest for the transaction of
business, the said agent and servant of the defenidant, Ed.
Morrell, without provocation other than the transaction
alleged above, assaulted the plaintiff and struck him,” and
thereby inflicted upon him severe contusions and wounds
over the face and body which caused him great physical
. pain and suffering; that the injuries so inflicted “perma-
nently injured the nerves and some of the tissues of his body
and caused plaintiff great humiliation and mortification.”

It will be noted that in respect of the salesman’s char-
acteristics, aside from the allegation involving the assault,
as relating to disposition, or proneness to assault another
without justification, plaintiff did not allege other than that
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he “was known to be a person of querulous disposition.”
As applied to the individual, the following is accepted as a
definition of the word “querulous:” “Apt to find fault;
habitually complaining; disposed to murmur; as, a quer-
ulous man or people. #* * * Expressing, or suggestive of
complaint ; fretful ; whining; as, a querulous tone of voice.”
Webster’s New International Dictionary.

It is not alleged that the salesman was quarrelsome or
that he was given to brawls or that he was a dangerous man.
He might be “querulous,” within the accepted meaning of
that word, and still he might not be a dangerous man or
even quarrelsome. The demurrer admits that he was “quer-
ulous,” but it goes no further. And it will, of course, be
presumed that the pleader presented his case in the light
most favorable to himself. It seems clear to us that an
employer of a city salesman who solicits orders among his
employer’s city customers is under no obligation to dis-
charge such agent merely because he is querulous. It is
said that, even as applied to domestic animals, where the
owner of a dog does not know “and has no reason to be-
lieve that the animal is suffering from rabies, he is not liable
for the death of an animal which is bitten by the dog and
contracts the disease.”” 3 C. J. 100, sec. 333. . )

We are unable to find an allegation that would connect
the beating that plaintiff received which would even re-
motely tend to bring it within the scope of the agent’s em-
ployment, nor did it come within any duty which he owed
to his employer. Nor does it appear that defendant knew,
if such was the fact, that its agent was a quarrelsome or
a dangerous man. For anything that appears in the pe-
tition the assault may have been committed because of per-
sonal dislike.

Plaintiff in his brief argues the existence of a contract-
ual relation between plaintiff and the defendant, to insure
good treatment, substantially the same as that which exists
between a passenger and a railroad company, and many
cases are cited in support of the argument. But the rule,
as applied to carriers, is not applicable here, because the
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passenger submits the care of his person to the company,
and because in a special sense he is under the direction and
subject to the control of its employees while on its train
or upon its property; it is bound to take reasonable precau-
tion to see that no harm befalls him through the negligence
or carelessness of its employees or by the overt act of an
employee.

“While an assault by a servant may be within the scope
of the employment so as to render the master liable, an
assault by a servant not committed as a means or for the
purpose of performing the work which he was employed
to do is ordinarily not within the scope of his employment,
and the master is not liable therefor.” 26 Cye. 1539.

The conclusion is that the petition does not state a cause
of action. Other questions are presented by the record
which in view of our decision we do not find it necessary
to discuss and do not decide.

The judgment of the district court is

AFFIRMED.

OTTO BROOKS, APPELLANT, V. OMER C. FLORA, APPELLEE.
FILED OCTOBER 20, 1923. No. 22449,

Appearance. Where a defect in the service of process upon a defend-
ant in an action in personam appears on the face of the record
and he appears specially to object to the jurisdiction of the
court over his person, and the objections are overruled, if such
defendant answers over to the merits he thereby enters a gen-
eral appearance in the action.

APPEAL from the district court for Deuel county: J.
LEONARD TEWELL, JUDGE. Reversed.

McKillip & Barth, for appellant.
Halligan, Beatty & Halligan, contra.

Heard before MORRISSEY, C. J., ALDRICH, DAY and DEAN,
JJ., CoLBY and REDICK, District Judges.



10 NEBRASKA REPORTS [Vor. 111

Brooks v. Flora.

DEAN, J.

This action originated in the county court of Deuel county,
where plaintiff sued to recover $509 for the alleged con-
version by defendant of a quantity of wheat. Defendant,
at all times material to this inquiry, was a resident of Sedg-
wick county, Colorado, and was served in that county with
a summons issued out of the county court of Deuel county,
Nebraska, by the sheriff of Sedgwick county, Colorado, who
was regularly appointed by the sheriff of Deuel county for
that purpose. Defendant appeared specially in county court
and objected to the jurisdiction of the court. His objections
were overruled. Thereupon he filed his answer in the
county court repeating therein his objections to jurisdic-
tion which he had formerly filed. In his answer he pleaded
additional defenses in respect of the merits. Upon the
hearing the county court found in plaintiff’s favor and ren-
dered judgment against defendant for $509 and costs. De-
fendant appealed to the district court from the judgment
of the county court.

The district court held, inter alia, that the facts, as
pleaded, presented “an action in personam,” and that when
the action was begun “defendant was absent from and not
a resident of Deuel county,” but was a resident of Jules-
burg, Colorado, and dismissed the action. Alleging error,
plaintiff executed an appeal bond and brought the case to
this court for review.

In the case before us the alleged defect in respect of the
summons and its service upon defendant appears on the
face of the record. In the answer, in respect of the merits,
this statement, inter alia, appears:

“The defendant hereby offers to do equity in the premises
and tenders the amount due upon said execution into the
court together with interest and costs to date. Wherefore
this defendant prays that the plaintiff’s action be dismissed
and that he recover his costs herein expended.”

It does not appear that defendant actually tendered any
money into court, but from the pleadings, and particularly
from defendant’s answer, it is obvious that the power of the
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court must necessarily be invoked to determine the sum
that was due. This appears from the fact that in his peti-
tion plaintiff sued to recover $509. In his answer defendant
pleaded that less than half of that sum was due. But that
defendant did not have it in mind to tender $509 into court
for plaintiff is apparent. It follows that an undetermined
question of fact was thereby tendered by defendant which,
in view of the record, must necessarily be detérmined by
the court, or by a jury, as occasion might warrant. Human
nature is such that it is only natural to conclude that in
the case before us a disagreement would at once have arisen
between the parties on the question of the amount which
was due. It follows that affirmative action would have been
required on the part of the court to hear and determine
the controversy, and that “such appearance calls for the
judgment of the court upon matters outside of the mere
question of the jurisdiction of the court, and amounts to a
general appearance in the case.” Barkhurst v. Nevins, 106
Neb. 33. In brief, the defendant, having invoked the power
of the court on a question other than jurisdiction, thereby,
under our earlier and our more recent decisions, submitted
to its jurisdiction.

 Crowell & Crowell v. Galloway, 3 Neb. 215, is an early’
case where Judge Lake, speaking for the court, said: “If
a defendant intend to rely on the want of personal juris-
diction, as a defense to a judgment entered against him, he
must appear, if at all, for the sole purpose of objecting to
the jurisdiction of the court; if he appear for any other
purpose, such appearance is general and a waiver of all
defects in the original process, and an acknowledgment
of the complete jurisdiction of the court in the action.” In
Pearson v. Kansas Mfg. Co., 14 Neb, 211, we held: ‘“An
appeal from a judgment in a personal action gives the ap-
pellate court jurisdiction of the appellant regardless of
whether the lower court had acquired jurisdiction over him
or not.”” The Pearson case was cited with approval in Dunn
v. Haines, 17 Neb. 560. In Bankers Life Ins. Co. v. Robbins,
59 Neb. 170, we held: “If a defendant invoke the judgment
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of the court, in any manner, upon any question, except that
of the power of the court to hear and decide the contro-
versy, his appearance is general.” To substantially the
same effect is Montague v. Marunda, 71 Neb. 805. In Samp-
son v. Northwestern Nat. Life Ins. Co., 85 Neb. 319, this
court held: “Where a defect in the service of process ap-
pears upon the face of the record, and a special appearance
questioning the jurisdiction is overruled, if the defendant
answers over to the merits, he thereby enters a general
appearance in the action.” In Grand Lodge, A. O. U. W., ».
Bartes, 64 Neb. 800, we held: “Where such (fraternal bene-
ficiary) association is not privileged from being sued in the
county where the action against it is commenced, and it
appears in such action and files an answer which contains
an objection to the jurisdiction, and also a defense to the
action upon the merits thereof, such answer is a waiver of
the jurisdictional questions, and the case should be pro-
ceeded in and tried upon its merits.”

Some confusion has crept into the decisions of our court
on the question of special appearance, in this class of cases,
and the rule applicable to the pleader who answers over to
the merits. The early rule in the state, and the more re-
cent rule as well, is stated in the excerpt from the Sampson
case which is above cited.

Subsequent to the earlier decisions on this question the
rule was modified in some respects and thereby its appli-
cation became confused. However in Banker’s Life Ins. Co.
v. Robbins, 59 Neb. 170, which was decided in 1899, and
herein cited, and in the Sampson case as well, the earlier
rule was followed and both cases have been cited and ap-
proved continuously from the time of their adoption. We
believe it to be the preferable rule and adhere thereto.

The judgment is reversed and the cause remanded for
further proceedings not inconsistent with this opinion.

REVERSED.,





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































