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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OF-
FICIATING AT THE ISSUANCE OF THIS VOLUME

Number of| Counties in District Judges in District - Residence
District of Judge
PFirst.............. Johnson, Nemaha, Paw-John B. Raper.............. Pawnee City
nee and Richardson.
Second........... Cass, Otoe and Sarpy. James T. Begley.............. Plattsmouth
Third............. Lancaster. . Jefferson H. Broady. .|Lincoln
Lincoln Frost .......... .|Lincoln
Frederick E. Shepherd....|Lincoln
Willard E. Stewart... Lincoln
Fourth........... Burt, Douglas ‘and/L. B. Day....ccccocoeeme.e
Washington. James M. Fitzgerald
Charles A. Goss.....
William G. Hastings
Charles Leslie......
William A. Redick.
Carroll O. Stauffer.
Alexander C. Troup
Arthur C. Wakeley..
Fifth.............. Butler, Hamilton, Polk,/George F. Corcoran York
Saunders, Seward and|Lovel S. Hastings.... David City
York.
SixXth..coneeeeenns Boone,.. Colfax, Dodge.|Frederick W. Button...... Fremont
Merrick, Nance andiLouis Lightner Columbus
Platte.
.|Fillmore, Nuckolls, Sa-|Ralph D. Brown.............. Crete
line and Thayer.
Cedar, Dakota, Dixon{Guy T. Graves......... Pender
and Thurston.
Ninth........... Antelope, Cuming, Knox,|DeWitt C. Chase........... Stanton
Madison, Pierce, Stan-{Anson A. Welch..._....... Wayne
ton and Wayne.
Tenth...........|Adams, Clay, Franklin,|Lewis H. Blackledge....... Red Cloud
Harlan, Kearney, William A. Dilworth........ Holdrege
Phelps and Webster.
Eleventh...... Blaine, Garfield, Grant|Edwin P. Clements......... Ord
Greeley, Hall, Hooker |Bayard H. Paine......... Grand Island
Howard, Loup,
Thomas, Valley and
Wheeler.
Twelfth........, Buffalo, Custer, Logan|Bruno O. Hostetler......, Kearney
and Sherman.
Thirteenth...|Arthur, Banner, Chey-|3eorge C. Gillan -.|Lexington
enne, Dawson, Deuel,|J. Leonard Tewell. {Sidney
Keith, Kimball, Lin-
coln and McPherson.
Fourteenth.. [Chase, Dundy, FrontierfCharles E. Eldred... {McCook
Furnas, Gosper,
Hayes, Hitchcock,
Perkins ana Red Wil-
low.
Fifteenth...... Boyd, Brown, Holt, KeyajRobert R. Dickson........... O'Neill
Paha and Rock.
Sixteenth...... Box Butte, Cherry,|William H. Westover...... Rushville
Dawes, Sheridan and
Sioux.
Seventeenth [Garden, Morrill andiP. J. Barron.........cceeeeee Scottsbliuff
Scotts Bluff.
Eighteenth..|Gage and Jefferson. I.eonard W. Colby............ Beatrice
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PRCTICING ATTORNEYS
Admitted Since the Publication of Vol. CIX.
BeckERr, THADDEUS STEVENS KEaN, ANDREw J.

CErNEY, LELAND WESLEY PARKER, Byron T.

WirsoN, Harvey MILLER

V)



During the period covered by these reports, in addi-
tion to the cases reported in this volume, there were 41
cases affirmed by the court without opinion.
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CASES DETERMINED
IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1923.

PerscH & McDoNALD, APPELLEE, V. WALKER D. HINES,
DIRECTOR GENERAL, APPELLEE: UNION STOCK YARDS
COMPANY OF OMAHA, APPELLANT.

FiLep MarcH 27, 1923. No. 22254,

1. Carriers: NgcLiGENCE: EvipENCE: SueMmissioN To Jury. In a suit
against common carriers for damage resulting from their alleged
negligence whereby they delayed the unloading and delivery of a
shipment of live stock, the evidence summarized in the opinion
is held sufficient to raise a question of fact to be submitted to the
jury, and to support the verdict.

v Damaces. Where there is competent evidence in support
of a claim for damages resulting from delay in unloading and
delivering a shipment of live stock, and from a consideration of
which different minds might arrive at different amounts, the
verdict of a jury will not be held excessive when it is within an
amount that seems fair and reasonable under the evidence.

3. New  Trial: MoTtioN:- DETERMINATION AT SUBSEQUENT TERM.
Where a trial court takes a motion for a new trial, which is
filed during the term at which a verdict is returned, under advise-
ment and fails to pass upon the motion until after the term has
been adjourned and a subsequent term convened, it does not lose
jurisdiction of the subject-matter, but may then pass upon the
‘motion and enteér judgment.

4. Jury: PeremPTORY CHALLENGES. The right to peremptory chal-
lenges in civil actions did not exist at common law, and any right
thereto is dependent on statutes or rules of court. .

5. ) : -RuLe oF Court. In this state the only authority
for peremptory challenges in civil actions is by rule of court.

6. : SEVERAL ParTIES. In civil actions where there
are several plaintiffs or several defendants, generally all on one
side constitute but one party and are entitled to three peremptory
challenges, and no more.

7. Parmies Unitep 15 INTEREsTs. In civil actions a
party and an intervener whose interests are not adverse constitute
a single party within the rule governing peremptory challenges.

8. '+ ParTiEs Not UNITED IN INTERESTS. In civil actions

(1)
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where several plaintiffs, interveners, or defendants set up separate
and distinct causes of action or defenses, and have conflicting
rights among themselves which the verdict of the jury will
affect, in the furtherance of justice the court will allow each of
such parties three peremptory challenges.

: RerFusaL 10 Arrow. Held, under the facts dis-
closed, that the refusal of the court to grant additional challenges
does not constitute prejudicial error.

AppPEAL from the district court for Douglas county:
CHARLES LEsLip, JUDGE. Affirmed.

Brown, Baxzter & Van Dusen, for appellant.
Harry W. Shackelford, contra.

C. A. Magaw, Douglas F. Smith and Thomas W.
Bockes, for Walker D. Hines, appellee.

Heard before Morrissey, C. J., Rosg, Day and Goop,
JJ., Troup, District Judge.

Morrissey, C. J.

Plaintiffs brought this action in the district court for
Douglas county against Walker D. Hines, -director
general of railroads, and the Union Stock Yards Com-
pany. Plaintiffs alleged that on August 23, 1919,
they delivered, at Haig, Nebraska, to the director
general for transportation over the lines of the Union
Pacific Railroad Company to Omaha, Nebraska, six
car-loads of cattle; the cattle to be delivered to its
commission firm through the agency of defendant Union
Stock Yards Company. The petition further alleged
that the defendants negligently delayed the delivery
of the cattle and negligently detained them in the cars
without furnishing them with feed or water or an
opportunity to rest; that the negligence charged caused
a shrinkage in the weight of the cattle to the plaintiffs’
damage to the amount of $327.06, and further that, the
cattle being delivered late in the day at an hour when
the general market for the sale of such cattle had
closed, plaintiffs’ commission merchants were unable
to sell them upon the day of their arrival and were
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obliged to hold the cattle until the following day, when
they were sold upon a falling market, all to the damage
of plaintiffs in the sum of $759.64.

The director general filed a separate answer in which
he denied any negligence upon his part in the delivery
of the ecattle,.

The Union Stock Yards Company filed its separate
answer alleging that on the day plaintiffs’ cattle ar-
rived at Omaha there existed unusual and extraordinary
conditions at its stock yards; that upon that day
live stock were received in such unprecedented numbers
that it was impossible to handle them in the usual and
ordinary manner. And it was further alleged that an
extraordinary and unusual storm occurred at Omaha
on the morning when the cattle arrived, and that this
storm added to the difficulties arising from the con-
gestion caused by the great number of cattle received
and prevented the expeditious delivery of the cattle.
The answer further alleged that plaintiffs’ cattle were
found to be afflicted with an infectious disease, and
were, therfore, ordered into quarantine by a representa-
tive of the United States government; that they had to
be run through a dipping vat before being released
from the quarantine, and that this caused a delay in de-
livery, for which defendant was in no wise responsible
and which caused a depreciation in the market value
of the cattle.

Trivl was had to a jury, which returned a verdict in
favor of plaintiffs and against both defendants for
$G650. 'Thereafter, upon motion of the defendant the
director general, an indemnity judgment in his favor
and against the stock yards company was entered for
the amount of the judgment. The Union Stock Yards
Company only has appealed.

The principal error assigned goes to the sufficiency
of the evidence to support the judgment. Tt is said
in appellant’s brief: “Plaintiffs having proved only a
prima facie case of delay, and defendant having proved
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without contradiction an unprecedented congestion, and
plaintiffs having failed to prove in reply negligence in
coping with the extraordinary circumstances, the rec-
ord does not support a judgment in favor of plaintiffs
and against this defendant.”

In support of the quoted statement many citations
are given. We have not examined them, but will as-
sume that, if the facts were as appellant assumes them
to be, its proposition of law might be applicable. Our
cxamination of the record, however, leads us to a some-
what different conclusion as to the facts. The proof
shows that the cattle were loaded at Haig, Nebraska,
on the evening of August 23, on a train scheduled to
reach Omaha August 25 at 6 a. m.; that the train
arrived ahead of its scheduled time and was switched
onto appellant’s track No. 4, and the way-bills delivered
to appellant at 5:48, twelve minutes before the time
scheduled for the arrival of the train in Omaha. Upon
this uncontradicted showing the trial court instructed
the jury that neither negligence nor delay could be
imputed to the director general in the transportation
of the cattle from Haig to Omaha, but the director
general being a common carrier it was his duty to
provide reasonable facilities for the delivery of the cat-
tle at destination, and not having provided such facili-
ties, but having employed the Union Stock Yards Com-
pany to furnish them and to unload and deliver the
cattle to the consignee, the Union Stock Yards Company
became in legal effect the.- agent and servant of the
director general. And if the Union Stock Yards Com-
pany negligently failed to unload and deliver the cattle
within a reasonable time, both the director  general
and the. Union Stock Yards Company became liable to
plaintiffs for any damage sustained. The court further
instructed the jury that, if they found “the delay in
placing the cars at the chutes and unloading was un-
avoidable or was due to an unusual or unprecedented
pumber of cars being received that morning, or to un-
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usual or extraordinary weather conditions, without any
negligence on the part of the defendant Union Stock
Yards Company, then, in such case, the plaintiffs would
not be entitled to recover.”

A reading of this instruction shows that the issues
of fact presented by the pleadings were fairly presented
to the jury. Is the evidence sufficient to support the
finding? The evidence shows that in the transaction of
appellant’s business a day is reckoned in 24-hour periods
beginning at midnight. As is customary, trains loaded
with live stock began to arrive early on the morning
of August 25. The first train of live stock, consisting'
of 57 cars, was delivered to appellant at 12:55 a. m:
Between that hour and 6 a. m. appellant received 586
cars and unloaded 150 cars, an average of only 30
cars an hour, whereas by its own evidence it is shown
to have an unloading capacity of 100 cars an hour. It
will be seen that defendant, throughout the early hours
of the day, did not operate its equipment to its ordinary
capacity, and thus permitted a large number of car-
load shipments to accumulate upon its tracks.  Accord-
ing to what appears to be the most reliable evidence,
plaintiffs’ cattle were not unloaded until about 1:29
p. m., and were not delivered to the consignee until
2:35 p. m. After being unloaded the eattle were in-
spected by a government agent, and, in compliance
with his directions,” they were put through a dipping
vat. The time intervening between the unloading and
the actual delivery may well be accounted for by this
requiremeént of the government and may not fairly be’
chargeable against appellant. As already mentioned;
the eattle were delivered to appellant at 5:48 a. m. bur
were not unloaded for six or seven hours thereafter.
Had appellant throughout the early hours of the day
vnloaded the cars at the rate of 100 cars'an hour, as
its own testimony shows' it was able to do, at ‘the time
it received plaintiffs’ cattle-it would have “had only
86 cars entitled to a priovity over plaintiffs” shipment.
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This would constitute less than one hour’s work and
ought to have been finished by 7 o’clock a. m. It is not
possible to calculate with exactness the hour at which
plaintiffs’ shipment might have been unloaded, but it
would appear that an additional hour or two, or until
§ or 9 oclock, would be ample time within which to
unload plaintiffs’ shipment. We take no note of ap-
pellant’s defense of unfavorable weather conditions, be-
cause there is a total failure of proof to support this de-
fense.

The foregoing calculation is made, also, without tak-
ing into account what appellant claims was an unusual
and unprecedented rush of business, and congestion on
its tracks; but an expeditious use of appellant’s facilities
throughout the early hours of the morning might have
avoided much of the congestion. Nor are we ready
to say from a consideration of all the evidence that there
was such a press of business as is claimed by appellant.
The proof shows that an average “run” during the
period of the year when this shipment was made is from
550 to 800 cars a day, and that trains usually arrive
between midnight and 7 o’clock in the morning; that
cars are ordinarily unloaded within two hours after
their arrival, the work being completed about 8:30
in the morning. It is claimed by appellant that on
the day plaintiffs’ shipment arrived it received 1,283
cars, which was the largest in all its history. There is
some proof in the record to support this claim, but it is
not without question even on appellant’s own showing.
On this point, where we might expect to find positive
proof, there is marked conflict in the evidence. The
cvidence might support a finding that 1,283 cars were
received or it might support a finding that the number
was 974 cars, while from other evidence it might be
found that the total number was only 844. With this
conflict in the record, the number of cars received that
ddy bécame a disputed question of fact. If the max-
imum number claimed, 1,283, were received, it was a
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most unusual run. If, on the other hand, appellant
received only the minimum shown, 844 cars, it was not
such an unusual run as to constitute an extraordinary
congestion.

In connection with appellant’s claim of congestion,
it is asserted that, after the train containing plaintiffs’
shipment was placed on track No. 4, another train was
placed upon that track, thus covering up plaintifs’
shipment and making it impossible to unload it until
the second train had been unloaded. We are not pre-
pared to say that the presence of the second train upoa
track 4 would constitute an excuse for defendant’s
failure to unload plaintiffs’ cattle within a reasonable
time after their receipt. In any. event, it is not a
sufficient defense under the circumstances of this case,
for the second train was not placed upon track 4
for one hour and 40 minutes after the cars containing
plaintiffs’ cattle had been placed thereon, and it was
removed at 9:05. Giving the evidence the construction
most favorable to appellant, the track then remained
open until 11:20. A jury might well have found that
appellant had ample time to unload plaintiffs’ cattle
before the second train was placed on track No. 4;
also that, had it moved with reasonable dispatch after
the second train was removed from track 4, plain-
tiffs’ cattle might have been unloaded and delivered
during the early hours of the day. The evidence i
gufficient to support the verdict.

It is claimed that the damages are excessive. Ex-
perience in the actual shipment and handling of large
numbers of cattle enables those engaged in the business
to approximate the shrinkage under given conditions.
The evidence of shrinkage is perhaps as positive and
satisfactory as the nature of the subject will permit.
What has been said of shrinkage may also be said of
live-stock markets. The shrinkage in the ecattle and
the drop in the market, with the reason for both, were
fully gone into and explained by competent witnesses



8 NEBRASKA REPORTS. [Vor. 110

Petsch & McDona_ld v. Hines.

before the jury, and, when considered in the light of the
evidence, the verdict does not appear excessive.

It is said that the court lacked jurisdiction to enter
judgment on the verdict. The verdict on which this
judgment is based was returned December 11, 1920, at
the October -term. Two days later appellant filed a
motion for judgment notwithstanding the verdict, as
well as a motion for a new trial; and the director gener-
al filed a motion for a new trial,.and a motion for an
alternative judgment against his codefendant, the Union
Stock Yards Company. January 15, 1921, during the
October, 1920, term, the court entered an order taking
under advisement the motions. Sixteen days later the
court entered an order on the motion of the director
general for an indemnity judgment against the Union
Stock Yards Company. :

Apparently the court as well as the parties were
under the impression that an order overruling the
motions for new trial had been made and entered, but
no such order was in fact made or entered. This omis-
sion was not discovered until after the adjournmexit of
the October, 1920, term. And upon such discovery the
court, at the February, 1921, term, overruled the re-
spective motions for a new trial and entered a general
judgment upon the verdict, and again entered an al-
ternative judgment in favor of the director general
against the Union Stock Yards Company.

The court having taken the motion for new trial
under advisement at the October, 1920, term, it did not
lose jurisdiction merely because of the adjournm-ent of
that term of court and the convening of a subsequent
term.. While this was not the precise question pre-
gented in Toogood v. Russell, 3 Neb. (Unof.) 189, yet
the principle was recognized.

As a final assignment appellant. complains because
the court refused to permit appellant and its code-
fendant each the full number of three peremptory chal-
lenges to the jury. The right to peremptory. challenges
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in civil actions did not exist at common law, and the
right thereto is dependent on statutes or rules of
court. _

At the regular session of the first general assembly
of the territory of Nebraska, held in 1855, certain parts
of the Code of Iowa were adopted. Section 354, found
on page 91, Nebraska Statutes, 1855, 1856, 1857, pro-
vides: “The plaintiff first, and afterward the defendant,
shall complete his challenges for cause. They may
then in turn in the same order have the right to chal-
lenge one juror each until each shall have peremptorily
challenged five jurors, and no more.”

The provision above quoted was modified at the
January, 1857, session of the territorial legislature by
the passage of section 13, ch. 14, found on page 69,
Nebraska Statutes, 1855, 1856, 1857.

At the fourth session of the territorial legislature,
1857-1858, a comprehensive “Code of Civil Procedure”
(Neb. St. 1857, 1858, 1859, page 109), copied almost
verbatim from the Code of Ohio, was adopted, and
with slight changes has remained our Code of Civil
Procedure to the present day. In this enactment all
mention of peremptory challenges is omitted. However,
the right of peremptory challenge appears to have been
still recognized by the courts.

Mr. Justice Maxwell in his valuable work on Pleading
and Practice (6th ed.) p. 187, in a foot-note, says: “In
the absence of any statutory authority for such chal-
lenges there is no doubt of the power of a court to
provide by rule for a reasonable number on each side.
The only authority in Nebraska for peremptory chal-
lenges is by unwritten rules of court.” Perhaps for the
purpose of putting the unwritten rules in concrete form,
for the question does not appear to have been involved
in the case, the court in Kremling v. Lallman, 16 Neb
280, announced that, upon the trial of a civil case,
“neither party is entitled to more than three peremptory
challenges.” Just when or how the court arrived at
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the number mentioned is not discoverable from the
books.

In dealing with the subject in a case arising under a
liquor statute which gave a cause of action to one
suffering injury because of defendants’ traffic in intox-
icants, this court said: “When such action is brought
against two or more defendants they are entitled to
no more peremptory challenges of jurors than where
the action is against a single defendant.” McClay v.
Worrall, 18 Neb. 44.

As to the rights of coplaintiffs or codefendants to
preremptory challenges in 24 Cye. 356, it is said: “In
civil actions where there are several plaintiffs or several
defendants, the general rule is that all on one side
constitute but one party and are entitled only to the
number of peremptory challenges allowed a single
plaintiff or defendant; and statutes giving to ‘each
party’ a certain number of peremptory challenges are
uniformly so construed. A party and an intervener
whose interests are not adverse constitute a single
party within the application of this rule. The rule,
however, is to be applied according to the reasons upon
which it is based and limited (to) cases in which the
positions of the several parties upon the same side are
. similar, so while the fact that several defendants who
set up a common defense plead separately does not
entitle them to any additional peremptory challenges,
the rule is otherwise where they set up separate and
distinet defenses presenting different issues, or where
the parties on one side, although having a common cause
against the other, have conflicting rights among them-
selves which the verdict of the jury will affect.”

Coming directly to the question presented on this ap-
peal, we find that at the opening of the trial each de-
fendant asked that it be allowed three separate
peremptory challenges. These requests were denied.
Thereupon each defendant asked that the record be
made to show that it exercised every peremptory chal-
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lenge allowed. This request was denied, and the record
fails to disclose whether defendants, or either of them,
cxercised any of the challenges allowed.

In view of the separate and distinet defenses set up
by the defendants and the contingent right of omne to
recover over from the other, the court might well have
allowed each defendant to exercise its separate right
to three peremptories. However, under the facts dis-
closed by this record, the ruling cannot be held to be
prejudicial, and the judgment is

AFFIRMED.

WILBER GARDINER V. STATE OF NEBRASKA.
FiLep Marcu 27, 1923. No. 22977.
1. Robbery: Evience. In a prosecution for robbery, the evidence
outlined in the opinion held sufficient to require the submission of

the cause to the jury to determine the guilt or innocence of the
defendant.

InsTrRUCTIONS. In a prosecution for robbery, where there
is evidence tending to show that two persons actually confronted the
person robbed and by the use of a revolver put him in fear and
took from him a sum of money, and that the defendant had furnished
the revolver which was used, and at the time of the robbery was
standing near-by acting as a “look-out,” held that the giving of
the instruction set out in the opinion was not prejudicially er-
roneous.

Error to the district court for Douglas county:

CHARLES LESLIE, JUDGE. Affirmed.

0. E. Walsh and John M. Berger, for plaintiff in
error.

Ora S. Spillman, Attorney General, and C. L. Dort,
contra.

Heard before Morrissgy, C. J., LETTON, ROSE and
Draxn, JJ., RAPER, District Judge.

MorrIssey, C. J.

Defendant was convicted in the district court for
Douglas county of the crime of robbery, and he prose-
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cates error to reverse the judgment and sentence therein
pronounced upon him.

The first assignment of error urged is the refusal
of the court to instruct the jury to return a verdict of
not guilty. On the evening of May 13, 1922, Asa M.
Hall and Gazema Thomas, while walking upon one of
the public streets of Omaha, were met by two men, onc
of whom presented a revolver commanded them to halt,
and took from Mr. Hall $4. While the two men men-
tioned were in the act of committing the robbery, or im-
mediately thereafter, Miss Thomas saw another man
across the street, ‘who walked rapidly down his side
of the street in the same direction in which the two
men who then confronted Mr. Hall and Miss Thomas
departed after the robbery, and he was seen by Mr.
Hall and Miss Thomas to increase his speed and travel
in the same direction as their assailants. Because of the
darkness Mr. Hall and Miss Thomas were unable to
observe the features of this man, and, upon the trial,
they admitted that they were unable to identify de-
fendant as the party. The case was tried by the stats
c¢n the theory that defendant was one of a party of
three, consisting of Thomas Murphy, Thomas Shey-
perski, and defendant, who were jointly engaged in the
enterprise.  Shortly after the robbery Sheyperski was
arrested by the police. The following day defendant
was arrested, and the testimony of the peace officers
is to the effect that he told them that he and Murphy
and Sheyperski went out with the purpose of “doing
some stick-ups;” that they took a street car and went
to Benson where they robbed a man; that later they
robbed Mr. Hall; that while Mr. Hall was being robbed
by Murphy and Sheyvperski defendant acted as “the
look-out.” The evidence also discloses that the revolver
which was used was furnished by defendant. The
statements of defendant were testified to by several
witnesses and were not directly contradicted by any
witness, defendant refraining from testifving in his
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own behalf. Murphy and Sheyperski, however, who had
plead guilty to the charge, testified in behalf of de-
fendant and completely exonerated him from any con-
nection with the crime. By several members of de-
fendant’s family, and two witnesses who were apparent-
ly disinterested, defendant undertook to establish an
alibi. If the testimony of defendant’s witnesses is
correct as to the time and place they claim to have
seen defendant, he could not have been at the scene
of the robbery. However, this testimony must be con-
sidered in connection with all the facts established.
Murphy and Sheyperski confessed to their part in the
crime. It is admitted on all hands that the revolver
used was furnished by defendant; that after the robbery
it was returned to him and through his agency delivered
over to the officers of the law. The statements which
he made to the peace officers appear to have been freely
and voluntarily made, and he even went with them
and gave information which resulted in the arrest of
Murphy. It is suggested in the brief that his con-
fossions were wrung from him wunder “third degree
methods,” but there is no basis in the record for this
assertion. The evidence outlined is clearly sufficient
to support the verdict and the court did not err in
subraitting the cause to the jury.

The further assignment is made that the court erred
in instructing the jury as follows:

“Where two or more defendants are charged jointly
with the commission of a erime, it is not necessary that
it be shown that each of the defendants, or either one
of them, when tried alone, actually committed the crime
charged.

“Tt is sufficient if it be shown that the defendants
were acting together jointly for the common purpose
and that the essential elements of the crime exist as
to any of them, in which event all would be equally
guilty of the crime, and any one of them may be
prosecuted alone.”
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The instruction was proper under the evidence. 34
Cyc. 1806; 23 R. C. L. 1159, sec. 26.

Other criticisms of the trial have been considered,
but no substantial error is found in the record, and the
judgment is

. AFFIRMED.

SIONEY A. EISEMANN ET AL., APPELLEES, V. LARY ANDER-
SON BT AL., APPELLANTS.
Fiep Marcu 27, 1923. No. 22284,

1. Fraud: ExpressioNs oF OPINION. An expression of advice, opinion
or judgment made by one soliciting a consignment of wool to be
sold on commission by his principal at a distant market, to the
effect that the wool would sell if shipped to his principal, and
scoured, for $2,000 more than the shippers allege had been offered
for it in the condition it then was, will not support an action, or
counterclaim by the shippers against the principal for damages
based upon the fact that the wool, when scoured and sold, did not
realize as much as the alleged former offer.

Such expressions of opinion as to the proceeds
of a sale to be made at a distant market at a future time, being
to the knowledge of both speaker and hearer, based upon a future
condition liable to be affected by many factors, and being made
merely to induce a consignment for sale on commission, are merely,
“trade talk,” and are not to be relied upon as a statement of fact
for which the principal is bound to respond in damages if the
wool actually sold for less than the amount stated.

AprPrAL from the district court for Douglas county:

WiLLiAM A. REDICK, JUDGE. Affirmed.

Magney & Magney, for appellants.
Charles Battelle, contra.

Heard before Morrissey, C. J -» LETTON, ROSE, Day,
DeaN and AcvbricH, JJ., Raprer, Distriet Judge.

LerToN, J.

Plaintiffs are wool commission brokers. The petition
alleges that defendants consigned to plaintiffs a car-load
of wool and drew upon them for the sum of $10,880.40,
which sum was paid, and the consignment accepted;
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that defendants ordered plaintiffs to scour the wool and
sell to the best advantage, which was done; that the net
value of the wool was $1,531.09 less than the amount
of the draft plaintiffs had paid on account of it, for
which sum plaintiffs pray judgment. An exhibit was
attached showing in detail the items of ecredit and
debit.

An answer and counterclaim was filed. The answer
was in effect a general denial, but the counterclaim
substantially alleges that in May, 1919, one Ballard
was the agent of plaintiffs for the soliciting of con-
signments of wool to plaintiffs, and as such agent he
cxamined the sheep of defendant, and the wool which
was then being clipped; that defendants at that time
had an offer of 45 cents a pound for all the wool just
as it came from the sheep, which would have netted
them $16,385.40, all of which Ballard knew; that he
“was consulted by defendants in his capacity as a wool
expert and as the representative of the FEisemann
Brothers Wool House;” that he made false and fraudu-
lent representations as follows:

“The price of 45 cents a pound is much too low for
your wool and I would not accept it. You should
consign it to my house and instruct them to scour it
before selling. While it is dirty and muddy, it will
not scour out much over 60 per cent., but even if it
should scour 75 per cent., and I never saw any wool,
no matter how dirty, scour out that much, still it will
net you as scoured wool at least $2,000 more on the
car-load than you are offered now. If you sell it for
45 cents you are just throwing $2,000 away.”

That defendants had no experience in growing wool,
or in seouring it, and relied on him as a wool expert;
that they stated to Ballard “that they did not care to
speculate or take chances with their wool, but desired
to be sure of their money for it; that Ballard then re-
peated his assurance that the very least they could
realize in excess of the offer of 45 cents a pound would
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be $2,000, and that it might run much higher than that.
Whereupon relying on the statements and representa-
" tions so made by the said Ballard as a wool expert and
as the duly authorized agent of plaintiffs, defendants
consigned their wool to plaintiffs and drew on plaintiffs
for $10,880.40, which was paid by plaintiffs, and which
was the only money ever received by defendants for
their 36,412 pounds of wool.”

It is further alleged that defendants would have ac-
cepted the offer of 45 cents a pound but for the false
and fraudulent representations and statements of Bal-
lard, and because of their reliance upon the same they
bave been damaged the difference between the amount
of the offer and the amount paid by plaintiffs, being the
sum of $5,505, for which sum they pray judgment.

A general demurrer to the counterclaim was sus-
tained. Defendants elected to stand upon the counter-
claim, which was thereupon dismissed, and defendants
appeal. :

Do the facts pleaded in the counterclaim constitute
a cause of action for damages for fraud and deceit?
In the first place the plaintiffs were not endeavoring to
purchase the wool. The relation created between the
plaintiffs and defendants was that of commission agent
and principal. There is no complaint of any fraud or
false dealing thereafter, or failure to properly account
for the wool which was consigned to plaintiffs for sale.
Ballard was merely an agent to procure consignments
of wool to be sold for the benefit of the consignor.
The statement of fact made by Ballard as to the wool,
in order to procure the consignment, was, “While it is
dirty and muddy, it will not scour out much over
60 per cent., but even if it should scour 75 per cent.
* * * it will net you as scoured wool at least $2,000
more on the car-load than you are offered now.” There
is no allegation that the statement was false or untrue
with respect to the percentage that the wool would
“scour out,” and we cannot presume that the statement
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was false in this respect. It furnishes no ground for
complaint.

The other allegation relied upon is that Ballard said
the wool “will net you as scoured wool at least $2,000
more on the car-load than you are offered now.” This
is not a representation of an existing fact, but is an
expression of opinion that at some future time the wool
would sell upon the market for $2,000 more than the
prices offered. Under some circumstances, where
special trust or confidence is placed in a seller, on ac-
count of the purchaser’s ignorance and inability to
learn the truth without examination, the purchaser is
entitled to rely on the statements of the seller. This
principle can hardly apply to a case where there was
no confidential or trust relation, and where both parties
knew that the article solicited was to be consigned for
sale upon a distant public market whose prices varied
and fluctuated with demand and supply. The fact that
the wool market is controlled and affected by supply and
demand and that it is affected by world-wide conditions
must have been in the minds of both the consignor and
the agent of the consignee. There was no guaranty or
promise made that the wool would be sold at any
definite price, and there were no instructions given
that it should not be sold for less than a definite price.
The consignors took the risk, relying on the opinion of
Ballard as to what the wool would sell for in the
future. ' ,

A representation, or statement, which merely gives
the opinion, the judgment, or expectations of the maker
as to the price that property will sell for in the future,
even though erroneous, is not actionable, because a
person is not justified in relying upon the same. General
assertions as to value, the price which has been offered
for property, or that it is desirable, or that it will
sell for a greater price in the future, are so commonly
made and often so much exaggerated that they are
known as “dealer’s talk,” and they are not to be relied
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upon as statements of fact. The expression of an
opinion as to a price which is liable to be fixed in a
future and fluctuating market has never, so far as we
can learn, been held to form a basis for action for
fraudulent representations. If it were, the courts would
be clogged with actions respecting mistaken opinions as
to the future price of grain, or of goods and merchan-
dise sold upon the open market.
AFFIRMED.

CLEMENT OLMSTED, ET AL., APPELLANTS, V. JULIA A.
CALDWELL ET AL., APPELLEES.
FiLep Marcu 27, 1923. No. 22292,
1. Contracts. In order to constitute a contract, for the breach of
which damages may be recovered, the minds of the parties must
have met upon every essential element of the contract, leaving
nothing open to be determined by future arrangements, unless the
contract itself so provides.
Vendor and Purchaser: ConTracT: EvIDENCE. Evidence examined,
and held not to establish that a contract of sale of land was
entered into between the plaintiffs and defendants.

®

APPEAL from the district court for Saline county:
LeoNaArp W. CoLBY, JUDGE. Afirmed.

‘R. M. Proudfit, for appellants.
B. V. Kohout and L. 0. Williams, contra.

Heard before MorrissEy, C. J., LETToN, ROSE, DAY and
DEeaN, JdJ., RapER, District Judge.

LerToN, J.

This is an action brought to recover damages for the
breach of an alleged written contract for the sale of
land, alleged to have been made by the exchange of
certain letters between the plaintiffs and defendants.
A jury was waived and the cause fried to the court,
which found generally for defendants. Plaintiffs ap-
peal.

The first letter was written May 7, 1919, by Clement
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Olmsted to the defendant, Julia A. Caldwell, and is as
follows:

“Mrs. Julia Caldwell:

“Just a line in regarde ove that farm ove yours that
joines Tobias I under stand that you would like to Sell
it ef you od Drope me aline and let me know what the
least dollar that will buy it and what Termes that you
want and I will try and Find a buyer. Let me know
in a few days, if you do not care to sell or if you do I
think I ean get 130 on acre and maybe 135.

“Frome Clement Olmsted, Friend, Nebr.

“pP, 8. Dont waite to long if you care to sell as 1
think I can sell this farm.”

This letter evidently solicits an agency to sell the
land and is not an offer to purchase. Mrs. Caldwell in
return wrote Mr. Olmsted: “In regard to selling the
farm if you will write my son in Peoria he will cor-
respond with you and explain as to what you want to
know”—giving his address. On May 15, 1919, plain.
tiffs, in the name of Olmsted Bros., wrote defendant
John F. Caldwell as follows:

“Dear Sir:

“I have written to your mother about her farm near
Tobias, Nebr., and she has requested that I write you
about it. I believe I can find you a buyer at around
$130 to $135 per acre if you can give good terms and
would expect you to pay me a commission in case I
make a sale for you. Please let me hear from you
return mail. Yours truly,

“Olmsted Bros.”

On May 17, 1919, John F. Caldwell answered as
follows:
“Gentlemen :

“I have your letter of May 15th in regard to price
-on my mother’s farm near Tobias. Will say this farm
is for sale but will have to net her $150 per acre;
$10,000 cash, the balance a first mortgage and would not
be willing to give you more than thirty days option at



20 NEBRASKA REPORTS. [Vor. 110

Olmsted v. Caldwell.

this price. Yours truly,
“dno. F. Caldwell.”

In response to this letter, in May, Caldwell received
a letter from a banker inclosing contracts of sale, in
duplicate, between Julia A. Caldwell and Clement
Olmsted, signed by Clement Olmsted, and asking Cald-
well to have his mother sign and return the contract
as soon as possible, also requesting abstracts to be
furnished. On May 31 John F. Caldwell wrote Olmsted
Bros., as follows: '
“Gentlemen:

“I am returning contract and check submitted by C.
Olmsted. On consulting the various heirs of my father’s
cstate, I find that they do not care to consider selling
at this time. You doubtless are aware of the fact that
mother has only a life estate in the land and cannot
sell without the consent of all the heirs. Moreover,
the terms of the contract as submitted would not be
satisfactory to mother even had the other heirs been
willing to sign. Therefore you may consider negoti-
ations at an end. Very.truly yours,

“John F. Caldwell.”

Clement Olmsted testified that, at the time the letters
to Mrs. Caldwell and to John F. Caldwell were written,
he knew the value of the land was about $200 an acre,
and it was stipulated “that at the time of writing said
letters and for 40 days thereafter said land was worth
$200 an acre, and there were 220 acres of land in that
tract intended to be purchased.”

At the conclusion of the testimony of Clement
Olmsted, who was the only witness examined, both
parties rested.

It is very apparent that, in the letters which in-
itiated the correspondence, plaintiffs were soliciting em-
ployment as commission agents to sell the land. The
purport of the letter of John F. Caldwell, dated May
17, was to accept their services, but fixing a different
price than that suggested by them. Occupying the re-
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jation of agents, it was the duty of plaintiffs, if they
desired to purchase for their own account, to fully and
tairly disclose to their principals the actual facts with
respect to the value of the land and their desire to
purchase for themselves. At the time these letters were
written they knmew that the land was worth $200 an
acre; they were endeavoring to obtain it for $130 or
$135 an acre, and finally attempted to buy it themselves
at the price of $150 an acre, without disclosing its true
value. Even if the letters are construed as a definite
contract for the sale of the land, a contract entered into
under such circumstances would be subject to rescission
Ly the vendor upon obtaining knowledge of the truc
facts.

It is claimed, however, that, since Mr. Caldwell as-
signed as a reason for refusing to enter into the con-
tract the fact that the heirs were not willing to sell and
that his mother only had a life estate in the land, he
cannot afterwards change his position by alleging that
the relation existing between the parties, if any, was
that of principal and agent. Even if this be granted,
the evidence does not establish that the minds of the
parties ever met as to all the necessary elements of a
contract. The time for which the mortgage was to run,
the rate of interest on deferred payments, the number of
acres to be sold, the gross price for the property, and the
time and.place of payment, are not mentioned in the
letter of Mr. Caldwell. In addition to this, the time of
possession, the nature of the title to the property which
must be shown by the abstract, or even whether an
abstract was to be furnished, were all left indefinite.
The contract submitted by Mr. Frantz contains a num-
ber of these elements which were lacking in the letter
of May 17 of John F. Caldwell, and constituted in
fact a counter proposition to Caldwell which was never
accepted by him. In order to constitute a binding con-
tract, it is essential that the minds of the parties meet
at every point, and that nothing be left open for ar-
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rangements to be made in the future, unless, as some-
times happens, the contract itself makes provision for
the ascertainment and insertion in the contract, as
finally written, of some fact which may and is to be
made certain before final consummation. Krum o.
Chamberlain, 57 Neb. 220; Lopeman v. Colburn, 82 Neb.
641. The mmds of the partles never met upon the same
intention, no common assent was made to the same con-
tract, and hence there was no right of action on the
part of the plaintiffs.

The judgment of the district court was clearly right.
and is

AFFIRMED.

SAMUEL KENNEDY;, APPELLEE, V. ARAH L. HUNGERFORD,
APPELLANT.
FiLep Marce 27, 1923. No. 22314

1. Bills and Notes: Answer: DEMURRER. An answer which sets forth
a contemporaneous agreement varying the terms of a written con-
tract which is the subject of the suit, but from which it does not
appear, either expressly or by necessary intendment, that such
agreement was oral, is not vulnerable to a general demurrer.

ActionN: ABATEMENT. The answer to an action at law
upon a promissory note pleaded in substance that the note was
secured by a mortgage upon real estate, and that, at the time the
note and mortgage were executed, the payee agreed with the maker
that he should not be liable personally upon the note until the
remedy provided by the mortgage against the land had been ex-
hausted, and that he should only be liable for any deficiency which
might result after the application of the proceeds of a sale of
the land under the mortgage had been applied upon the debt. Held
that as between the original parties such an agreement, if ad-
equately proved, would abate the action upon the note until the
condition of the agreement had been fulfilled.

3. : : : Purcraser witH Notice. In such a
case, 1f the holder of the note purchased it with full knowledge
of such agreement, he stands in the shoes of the original payee, and
is not entitled to enforce the note until the payee himself might
do so.

: ANswer: DEMURRER. Such facts, if alleged in an answer,
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and supported by adequate proof, are sufficient to constitute a
defense of the nature of a plea in abatement to an action at law
upon the note, and to establish that the action was prematurely
brought. Such an answer is not vulnerable to a general demurrer.
AppeEAL from the district court for Dawes county:
WiLLiAM H. WESTOVER, JUDGE. Reversed.

J. E. Porter, for appellant.

E. D. Crites and F. A. Crites, contra.

Heard before Morrissgy, C. J., LeETTON, ROSE and
Day, JJ.

LETTON, J.

This was an action upon a promissory note signed
by the defendant, Hungerford, and payable to Joseph
Acker. Plaintiff alleges that the note is past due and
unpaid, and that he was a purchaser in good faith
before maturity. :

The answer of the defendant, Hungerford, is of the
nature of a plea in abatement. In substance, it is to
the effect that Hungerford is a real estate broker; that
defendant Acker was the owner of a tract of land which
he desired to sell; that Acker, desiring to remove from
the state, conveyed the land to Hungerford as a nominal
purchaser for the purpose of sale by Hungerford;
that Hungerford gave to Acker the note in suit secured
by a mortgage upon the real estate; that Acker and
Hungerford agreed that Hungerford should not be liable
personally upon the note until Acker had exhausted
the remedy given by the mortgage against the land, or
its purchaser if sold, and should only be liable for any
deficiency, and that the land had been sold to one
Tinney who had assumed and agreed to pay the debt
and is able to pay it. It is also alleged that before
plaintiff purchased the note he had full knowledge of
this agreement, and that he is not entitled to enforce
the note against Hungerford until he has exhausted
his remedy against the land and its purchaser. A gen-
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eral demurrer to the answer was sustained and judgment
rendered for plaintiff. Defendant appeals.

There can be no question but that, if adequate proof
were made in an action between the original parties to
the note and mortgage, that they had entered into such
an agreement at the time of the making of the instru-
ment, such an agreement would be valid and enforceable.
Of course, in the absence of such an agreement there is
no obligation upon the part of the mortgagee to fore-
close the mortgage before beginning an action at law
upon the note which it is given to secure. Grable v.
Beatty, 56 Neb. 642; Meehan v. First Nat. Bank, 44 Neb.
213.

The question presented here is whether such an agree-
ment has been sufficiently pleaded. In the Grable case
the defendant pleaded various provisions of the mort-
gage, and alleged that the mortgagee agreed with de-
fendant that if default was made he would foreclose
the mortgage on said real estate and sell the same
to pay said debt, “all of which the plaintiff well knew
when he purchased said note, as shown by said special
stipulations so accepted by him from said Green.”
The court said: “By the foregoing allegation it was
evidently the intention of the pleader to state a con-
clusion deduced by him from the facts antecedently
averred. Those facts do not sustain his conclusion,”
weaning that the pleader relied upon the mortgage to
set forth the agreement, and that no such agreement was
contained among its provisions. The case does not hold
that competent evidence of a contemporaneous written
agreement could not be received to establish the fact
alleged.

Some courts hold that an allegation that parties
cntered into a contract, without stating whether it was
oral or in writing, is sufficient in any pleading. Bradford
Investment Co. v. Joost, 117 Cal. 204 ; Tucker, Exrs. v.
Edwards, 7 Colo. 209. Others hold that such an al-
legation in a declaration, or petition, is sufficient against
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a demurrer, but is insufficient in an answer, where the
contract, or agreement, pleaded -is void unless it is in
writing (Reinheimer v. Carter, 31 Ohio St. 579), the
reason given for the latter view being that defendant
. wust plead facts which disclose to the court a valid
defense to plaintiff’s cause of action, and that an agree-
ment not shown to be valid on the face of the plea is
ro defense. But it seems to us that a petition which
fails to allege -a valid contract, when the law requires
it to be in writing, is equally faulty. Such an agree-
ment if not in writing might violate the rule which
prohibits parol evidence to vary the terms of a written
contract, and of course this objection might be waived
if not made at the trial. The plea in the answer is
sufficient to admit proof that the agreement was in
writing. If information as to whether the agreement
was in fact in writing was desired, a motion for more
specific statement should have been made. We cannot
assume that the defendant will be unable to establish
the existence of such an agreement by competent evi-
" dence. Tablet & Ticket Co. v. Le Feber, 4 Neb. (Unof.)
105. :

If the plaintiff was a holder of the note in due course,
with no notice of any infirmity in the instrument, or
defect in the title of the person negotiating it, then such
an agreement between the original parties would not
affect his rights. Comp. St. 1922, sec. 4663. But under
section 4666: “The title of a person who negotiates an
instrument is defective * * * when he negotiates it in
breach of faith, or under such circumstances as amount
to a fraud.” And by section 4667: “To constitute
notice of an infirmity in the instrument, or defect in the
title of the person negotiating the same, ‘the person to
whom it is negotiated must have had actual knowledge
of the - infirmity or defect, or knowledge of such facts
that his actions in taking the instrument amounted to
bad faith.” If such an agreement was made, as the
demurrer admits, then Acker, who negotiated the note,


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































