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SUPREME COURT

DURING THE PERIOD OF THESE REPORTS

JUSTICES

ANDREW M. MORRISSEY, CHIEF JUSTICE
CHARLES B. LETTON, ASSOCIATE JUSTICE
WILLIAM B. ROSE, ASSOCIATE JUSTICB

JAMES R. DEAN, ASSOCIATE JUSTICE

CHESTER H. ALDRICH, ASSOCIATE JUSTICE
JEORGE A. DAY, ASSOCIATE JUSTICBE '
LEONARD A. FLANSBURG. ASSOCIATE JUSTICH
EDWARD E. GOOD, ASSOCIATE JUSTICE!

OFFICERS
CLARENCE A. DAVIS.................. Attorney General®
O. 8. SPILLMAN.................... Attorney General®
Lroyp DorT.............. Assistant Attorney General
HucH LA MASTER.......... Assistant Attorney General
LEE BASYR................ Assistant Attorney General?
MASON WHEELER..........! Assistant Attorney Generalt
JACKSON B. CHASE........ Assistant Attorney General*
HENRY P. STODDART .....o.vvveerennnunnnn... Reporter
HARRY C. LINDSAY.......oivitennnns . Clerk
PHILIP . GREENE. ...................... Deputy Clerk

‘January 4; 1923, Edward E. Good succeeded Leonard A. Flansburg.
*January 4, 1923, O. S. Spillman succeeded Clarence A. Davis.

*Appointed January 9, 1923. -
‘Until January 9, 1923, ~ .
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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OF-
FICIATING AT THE ISSUANCE OF THIS VOLUME

Number of Counties in District Judges in District Residence
District of Judge
First........__.. Johnson, Nemaha, Paw-|John B. Raper........cccouenee. Pawnee City
) nee and Richardson.
Second........... Cass, Otoe and Sarpy. James T. Begley............. Plattsmouth
Third...ceeeeee. Lancaster. Jefferson H. Broady........ Lincoln
William M, Morning.......{Lincoln
Frederick E. Shepherd...|Lincoln
Willard E. Stewart.......... fsincoln
Fourth........... Burt, Douglas andiL. B. Day......ccceeomrveecccnnne. Omaha
Washington, James M. Fitzgerald. Omaha
Charles A. Goss...... {Omaha

George H. Hastings
Charles Leslie.......
William A. Redick
Carroll O. Stauffer..

Alexander C. Troup. .|Omaha
Arthur C. Wakeley.......... Omaha
Fifth.............] Butler, Hamilton, Polk,George F. Corcoran.... York
. Saunders, Seward and|Lovel S. Hastings.......... David City
York.
Sixth..eene.. Boone,.. Colfax, Dodge.|FFrederick W. Button...... Fremont
Merrick, Nance and[Louis Lightner......... Columbus
Platte.
Seventh........| Fillmore, Nuckolls, Sa-|Ralph D. Brown............. Crete
line and Thayer.
Cedar, Dakota, Dixon|/Guy T. Graves........... Pender
and Thurston.
..|Antelope, Cuming, Knox,|William V. Allen... .. {Madison
Madison, Pierce, Stan-[Anson A. Welch... - |Wayne

ton and Wayne.

Tenth.....ccuoe. Adams, Clay, Franklin,|Lewis H. Blackledge...
Harlan, Kearney,William A. Dilworth
Phelps and Webster.

Eleventh ... Blaine, Garfield, Grant lZdwin P. Clements..
Greeley, Hall, Hooker |Bayard H. Paine
Howard, Loup,
Thomas, Valley and
Wheeler.

Oord
. {Grand Island

Twelfth......... Buffalo, Custer, LoganiDBruno O. Hostetler..._.... Kearney
and Sherman.

Thirteenth...|Arthur, Banner, Chey-l7eorge C. Gillan
enne, Dawson, Deuel,|J. Leonard Tewell.
Keith, Kimball, Lin-
coln and McPherson.

Lexington
Sidney

Fourteenth..|Chase, Dundy, Frontier,|Charles E. Eldred.......... McCook
Furnas, Gosnpver,
Hayes, Hitchcock,
Perkins ana Red Wil- “
low.

Fifteenth. ... Boyd, Brown, Holt, KeyalRobert R. Dickson............ O'Neill
Paha and Rock.

Sixteenth...... Box Butte, Cherry,|William H, Westover...... Rushville
gawes, Sheridan and
ioux.

Seventeenth |Garden, Morrill and|P. J. Barron.........ccecce. Scottshluff
Scotts Bluff,

Eighteenth..|Gage and Jefferson. Leonard W. Colby............ Beatrice
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PRACTICING ATTORNEYS

Admitted Since, the Publication of Vol. CVIII

Asnts, ALBerT M.
AppisonN, Huser D.
AHMANSON, HAYDEN W.
Avsert, Epwarn C.
ALLsMAN, JouN F.
ANDERSON, Rarea M.
ATKINS, AUBURN H.
BeBER, SaM

Beck, CLARENCE S.
Beck, Joun H.

Brecu, Ebpwin D.
BenTz, Paur A.
Bickrorp, M. HarorLp
Brack, LestEr C.
Boranp, GEOrGE B.
Branpt, HEexry F.
BrowN, JacoB JosSEPHUS
Brown, THOMAS ].
CaLpweLL, Harorp P.
CampBELL, FrED C.
CHANEY, JoHEN WALTER
CHATELAIN, VERNE E,
CHEw, Joun L.
Coomss, CyriL L.
Darrow, BErTON A.
Davies, THomAs P.
Dawson, JoHN B.
Doerr, RoBERT WESTLEY
Dory, Vance R.
Drypen, KENNETH H.
Durisca, LAwreNce L.
Erus, Crovpe B.
ELMEN, WINFIELD M,
Frost, Frank L.

Frost, HuBERT MELVIN A.

‘GARDNER, Epwarp T.
GaARDNER, GLEN H.
‘GARTLAND, WiLLIAM J.
Genoways, R. Brvaw
GiBBS, JAY

(v)

GieEsEkER, HENRY L.
Green, Ervis
Hamiton, Guy A.
Hammonp, Epwin H.
Hannon, MartHEW E.
HartLEY, HaRrOLD S.
HaverLy, ErNEST S.
Hines, Rosert E,
Hircu, Cuaxtes D.
HupspeTH, HaroLp M.
Irviv, WiLLiaM LELAND
Jackson, RicaARD J.
Jacosson, LN B.
JaNES, BESSIE

Jounson, LesLie F.
JounsoNn, Paur M.
Jounson, REUBEN ADOLPH
KeLLey, HaroLp M.
KerLrLy, PeETER J.
Kerricaw, P. Josepm
Laruarop, Geo. M.
Leeka, Javy
LExNEMANN, Louis A.
Lewis, SAMUEL ARION, JR.
Linaman, Harorp C.
LieweLLyn, Oriver M.
Lury, THomas H.
McArpLe, CHARLES C.
McDermorr, CoNNEL M.
McFarLanD, Frep E.
McGerr, HELEN
McGoverN, THOMAS J.
McGroarty, JosepH HANNON
McGuicean, HaroLp M.
MauriN, MYrRoN MURL
Mavo, Francis H.

MILLER, RicHarRD W.
Moran, Epwin

Muir, J. WILFRED

MuLLen, M. FraNk



Nimr1z, FraANKk G.
NorrHUP, OLIVER ].
Nuss, EpMunp P.
O’ByrNE, MaURICE B.
Oriver, Davip H.

O’NE1LL, RicHARD, JR.
OsnEes, OLar W.

PepEn, ArTHUR B.
QuicLEy, WiLLiam B.
REEDER, GEORGE S.
REEvES, Wape H.
RequarTtE, HaAROLD J.
Ricaarps, Frep H., Jr.
RoriNsoN, James C, Jr.
Rour, Freo B.
ROSENTHAL, JOE

Rousk, WaLter R.
Scort, ANDREW C.
SHoCKEY, RicHARD A.
SHoUSE, HaroLD STANTON
Skutt, VESTOR J.
Sw~eLL, RaLpa Howarp
SoLoMoN, LEE ASHBROOK
SPRAGUE, ALBERT P.

(vi)

StanToN, Jomn T.
STATON, WALTER
StrimpLE, Ceci. CLARANCE
StrykER, Ray FrLoyp
Sturces, ArTHUR H.
SunpeLap, CLYDE A.
Svopopa, Rarea E.
Tavror, Epwin
TavLor, HENRY STERLING
TuaoMmas, CHARLES A.
TROCHTENBERG, PHILIP M.
TurnEr, GEORGE H.
VANCE, VERNE W.

Van Kirk, Rorra C. ,
Von Dorw; JoaN Epwin
WaKELEY, JoEN E.
WENKE, AporpH E.
WESTERMARK, VICTOR
WHITE, WALTER W.
WiLLiams, Kennerg F.
WiLsoN, ALLaN M.
WiLson, Rarea T.
Wyn~NNE, CHESTER A.
Youne, CLARE FRANKLIN
ZEISER, FLORENCE



During the period covered by these reports, in addi-
tion to the cases reported in this volume, there were 44
cases affirmed by the court without opinion.

!
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1922

HENRY FURRER ET AL., PLAINTIFFS, V. NEBRASKA BUILDING
& INVESTMENT COMPANY ET AL., DEFENDANTS.
FRANK E. SCHAAF V. STATE OF NEBRASKA.

FILep Jury 19, 1822. No. 21975.

1. Contempt: PROCEEDINGS CRIMINAL IN NATURE. “Proceedings for
contempt of court are, in this state, in their nature criminal, and
governed by the strict rules applicable to prosecutions by indiet-
ment; hence, presumptions and intendments will not in sueh
cases be indulged in order to sustain judgment of conviction.”
Beckett v. State, 49 Neb. 210. :

ADVICE OF COUNSEL. Advice of counsel will not
serve generally as a shield to protect from punishment one who
has violated the order of a court, but where the order said to have
been violated does not in express terms forbid the action taken,
and where the advice of counsel was honestly sought and in good
faith given, and an examination of the record fails to disclose any
substantial or wilful disobedience of the court’s order, a conviction
for contempt will not be sustained.

ERrror to the district court for Lancaster county: Wir-
LIAM M. MoRNING, JUDGE. Reversed and dismissed.

Burkett, Wilson, Brown & Wilson, for plaintiff in error.

Clarence A. Davis, Attorney Gener ‘wl, Boehmer & Boeh-A
mer, Good & Good and Fred C. Foster contra.

Heard before Morrissey, C. J., ROSE, DEAN, ALDRICH,
DAy and FLANSBURG, JJ.

Morxrissey, C. J.

Frank E. Schaaf, defendant, prosecutes error from a
conviction of contempt of court. At the suit of certain
stockholders a receiver was appointed for the two corpora-

(1)
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tions, the Nebraska Building & Investment Company and
~ the Nebraska Hotel Company, and it was ordered that de-
fendant corporations and their officers should immedi-
ately upon the qualification of the recciver turn over and
surrender to him “all of the assets and business, docu-
ments, securities, contracts and papers of all kinds be-
longing to the several corporations, so that the receiver
may without hindrance or obstruction go into the com-
plete possession of the same; that each and all of the de-
fendants are enjoined and restrained from in any way
interfering with the receiver in taking possession of the
property and assets of the corporations, and from inter-
fering in any way with the control and management of
the matters over which his receivership extends by the
terms of this order.” '

Defendant was president of each corporation and a
member of its board of directors. It is charged that, not-
withstanding this order, defendant, together with the
other officers of each corporation, met together and, as-
suming to act as a board of directors for the Nebraska
Hotel Company, authorized its president to vote on be-
half of the company any stock owned or held by it in any
other corporation in any meeting of the stockholders there-
of for the election of directors or for the transaction of
any other business, and adopted a resolution whereby the
corporation admitted its inability to pay its debts and
declared its willingness to be adjudged a bankrupt be-
cause of such inability, and that they adopted a similar
resolution with reference to the Nebraska Building & In-
vestment Company. The information alleges that at the
time these resolutions were adopted defendant and the
other persons assuming to act as the board of directors
of the several corporations “were not in charge of, and did
not have in their care and custody any of the assets or
property belonging to said corporation, nor were they ia
charge or control or management of any of the business
affairs thereof;” and alleges that at that time all of
the assets, property and business affairs of the corpora-



Vor. 109] JANUARY TERM, 1922. 3

Furrer v. Nebraska Building & Investment Co.

tions had been delivered to and were under the control of
the receiver theretofore appointed by the court. It is next
alleged that thereafter certain persons claiming to be
creditors of the companies, with these resolutions as a
basis, made application to the United States bankruptcy
court to have the corporations adjudged bankrupts. The
information charges that the effect of the passage of these
resolutions and the actions taken upon them was to hinder
and delay the receiver in the management of the affairs of
the corporations; that such conduct on the part of the
several defendants was in disobedience of the order of the
court and was a wilful attempt to interrupt the admin-
istration of justice and impede the proceedings of the
court.

Defendants demurred to the information; the demurrer
was overruled; whereupon an answer was filed, which ad-
mitted the adoption of the resolutions set out in the in-
formation and that petitions in bankruptcy were filed in
the United States court for the district of Nebraska against
the Nebraska Building & Investment Company and the
Nebraska Hotel Company; explicitly denied that in pass-
ing the resolutions or in taking any other step any de-
fendant had any intention of violating the order of the
court; and alleged that each defendant acted in good
faith and did what he believed he had a right to do and
under the belief that the court by its order did not re-
strain, nor intend to restram them from passing the reso-
lutions: “that before passing the said resolutions they
were advised by their counsel, who had examined the de-
cree of the court referred to, and said counsel advised
them and each of them that they had a perfect right to
pass said resolutions if they desired to do so, and that the
passing of such resolutions would in no way be a viola-
tion of the order of the court.” .

Trial was had to the court, resulting in a judgment
against each ‘defendant. As to defendant Schaaf the
court imposed a fine of $1,000, taxed him with one-third
of the costs of the prosecution, and committed him to im-
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prisonment in the county jail for 30 days.

Numerous crrors are assigned, but because of the view
we take of the record a review of the several assignments
will not be made. It will be noted that the order which
defendant is charged with violating does not on its face
enjoin defendants from functioning as officers of the re-
gpective corporations, nor forbid their having recourse to
the federal court. They are enjoined from interfering
with the receiver in taking posession of the property or
from interfering with his control and management of the
matters over which his receivership extended. Had the
court intended to restrain defendants from meeting as a
board of directors of either corporation or from having
recourse to any other tribunal, the intention might have
been expressed in a few words; but such intention does
not appear on the face of the order. Defendant expressly
denied any intention to violate or evade the order of the
court. And, indeed, the receiver’s possession of the prop-
erty and his control and management of the business
were not disturbed.

“Proceedings for contempt of court are, in this state,
in their-nature criminal, and governed by the strict rules
applicable to prosecutions by indictment; hence, presump-
tions and intendments will not in such cases be indulged
in order to sustain judgment of conviction.” Beckett v.
State, 49 Neb. 210. Applying this rule to the instant case,
we find an order which does not on its face forbid the com-
mission of the acts charged. Out of an abundance of cau-
tion defendant and his associates submitted a copy of the
court’s order to men learned in the law and inquired if
they might proceed to act as it has been shown they did
subsequently act without violating the order of the courr.
This conduct does not indicate a wilful disregard of the
court’s order, but rather betokens a desire to obey the
court and respect its decrees. Having been assured by
their attorneys that the order did not, either in express or
implied terms, forbid their meeting as a board of direc-
tors and adopting resolutions which might hecome the
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foundation for a proceeding in the federal courts, defend-
ants took the action on which this prosecution rests.

Advice of counsel will not serve generally as a shield
to protect from punishment one who has violated the or-
der of a court, but where the order said to have been vio-
lated does not in express terms forbid the action taken, and
where the advice of counsel was honestly sought and in
good faith given, and an examination of the record fails
to disclose any substantial or wilful disobedience of the
court’s order, a conviction for contempt will not be sus-
tained. See 13 C. J. 43, sec. 57, and cases cited in note.

The judgment of the district court, in so far as it affects
defendant Schaaf, is reversed and the proceeding dis-
missed.

REVERSED AND DISMISSED.

JaMES B. ELLIOTT, APPELLEE, V. NELLIE M. QUINN ET AL.,
APPELLANTS.

FiLEp JuLy 19, 1922. No. 22069.

1. Charities: DEevise: VaLmiry. A devise to promote the public
good is valid and enforceable.

2. Wills: Devise: Varmiry. Unless the object of a devise is con-
trary to the settled principles of law, or to a statute, it must be
sustained.

ConsTRUCTION. Under familiar rules of construction, the
court is required to consider all of the relevant circumstances
whichk surround the testator at the time his will was made and
to give effect to his meaning.

4. Charities: Grrrs: EqQurry. A gift for charitable uses will not
be permitted to fail, even though a trustee be not named in the
will, because a court of equity will name a trustee to execute the
trust.

8. ———: ADMINISTRATION. “In the exercise of equity jurisdiction,
the district courts may supervise the administration of charitabla
trusts.” Matteson v. Creighton University, 105 Neb. 219.

APPEAL from the district court for Clay countv* WiL-
LIAM A. DiLworTH, JUDGE. Affirmed.
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Ambrosc C. Epperson and John E. Ray, for appellants.
C. L. Stewart, contra.

Heard before Morrissgy, C. J., ALDRICH, DAy and
DeaAN, JJ.

DEAN, J.

John W. McMillan died testate, in Clay county, in Sep-
tember, 1892, By his will James B. Elliott was appointed
a trustee to hold an 80-acre tract of land for the use of the
testator’s sister, Sarah E. McMillan, to whom was given
the income from the land during her lifetime, “‘except such
amount as shall be required to keep the place in repair
and pay the taxes thereon.” The testator by his will then
provided that, at the death of his sister, “the property—
real estate—shall become a part of the school fund of
Clay county to be invested in good securities the interest
whereof shall alone be used for school purposes.” The tes-
tator’s sister died February 11, 1920.

The court found that the will conveyed the land “to the
school fund of Clay county, Nebraska; and that it was his
intention that said property should be sold and the pro-
ceeds thereof invested in good securities, the income there-
from to be used for the benefit of said fund.” Certain de-
fendants who are collateral relatives demurred to plain-
tiff’s petition. The demurrer was overruled, and defend-
ants have prosecuted an appeal to this court.

Defendants argue that there is no fund in which the
proceeds of the sale of the land may be placed, and that
the devise is vague, uncertain and impossible of perform-
ance. It is further argued that the paragraph of the will
in question “lacks a fixed beneficiary and the use is in-
definite.” |

We do not think defendants’ argument is sound. The
object of the devise is charitable, and the property de-
vised is certain and definite and the beneficiary is certain
and definite as to the class. Sections 6906, 6930, 6931,
Rev. St. 1913, upon which plaintiff relies, and which have
to do with school funds, were in force when the will was
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written. Whether there is such a fund, however, is not
of controlling importance.

The testator was evidently interested in the welfare of
the schools of his home county, where he had lived for
many years, and he was desirous of promoting their in-
terests. Neither ambiguity nor uncertainty appear and
the trust created by the will cannot be avoided on those
grounds. The purpose of the testator is clear. He had =«
right to bestow his own property where and as he chose,
and it is equally clear that he was under no legal obliga-
tion to devise the land to his collateral kindred. It is well
settled that a devise to promote the public good is valid.
Unless, therefore, the object of a devise is contrary to the
settled principles of law, or to a statute, it must be sus-
tained and effect must be given to the provisions of the
will. In re Estate of Nilson, 81 Neb. 809; Chapman v.
Newell, 146 Ia. 415.

In the Chapman case the same question was under con-
sideration, and it was held that a bequest to the permanent
school fund of the county was not void for uncertainty,
even though there was no such fund specially designated
by the statute, or because the gift was not devised to a
person, corporation, individual or thing capable of accept-
ing it, under the well-established rule that a charitable
gift will not be permitted to fail because of any mistake or
ambiguity in describing the intended beneficiaries or ex-
pressing its purpose, if from the language of the bequest,
when construed in the light of all the facts, the intent of
the donor is reasonably apparent. Nor will a gift for
charitable uses be permitted to fail, even though a trustee
be not named, because a court of equity will name a trus-
tee to execute the trust. In that case it is further pointed
out that the gift would not fail in this class of cases, even
though the testator devoted his estate to the reduction
" of the public tax burden. .

“A bequest to aid free public schools is valid, being as
definite as to beneficiaries as the rules governing the sub-
ject require; and the validity of such a bounty is not af-
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fected by the fact that the state has provided for the main-
tenance of such schools for all children of school age with-
in the territory intended to be benefited.” 6 Cyc. 943.
“The validity of a gift for educational purposes is not af-
tected by the fact that the state has provided for th=
maintenance of schools for all children of school a,g'{-:
within the territory intended to be benefited.” 11 C.

. 316, sec. 20. Also, 3 Pomeroy, Equity Jurisprudence (3d
cd.) sec. 1018; Gould v. Boa/)rl of Home Missions, 102
Neb. 526.

“A bequest in trust to create a fund to be used to estab
Jish and maintain a school ‘for the purpose of educating
boys who reside in the state of Illinois between the ages
of 12 to 18 years, and who are unable to educate them-
selves,’ is not void for want of a class of boys to which
the charity may apply, because of the existence in the
state of a system of public free schools open to all boys
of such age without charge, nor because of uncertainty
as to the 1nd1v1dual beneficiaries; such uncertainty being
in fact.an essential element of.a valid charity.” Tincher v.
Arnold, 147 Fed. 665. $ee, also, Vidal v. Girard’s Ewrs.,
2 How. (U. 8.) 127, 182; Russell v. Allen, 107 U. 8. 16a
Wilson v. First Nat. Bank 164 Ta. 402; Matteson v. O’o*mgh
ton University, 105 Neb. 219.
_ There is no room for counsel’s suggestion that it will
be necessary for the court to put its own belief or wish in-
to the will in order to make of it an enforceable instrument.
Under familiar rules of construction, the court is required
to consider all of the relevant circumstances which sur-
rounded the testator at the time the will was made and to

give effect to his meaning. The testator wisely couched
the devige in broad terms, in that it merely provides for A
fund which “shall become a part of the school fund of
Clay county to be invested in good securities the interest
whereof shall alone be used for school purposes.” _

Skinner v. Harrison Township, 116 Ind. 139, is a case
where the.testator devised a fund to “Harrison township,”
with a provision that the interest from the fund should
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be used for the support of its common schools. At that
time there were 22 townships of that name in Indiana,
and each of them was capable of holding property for ap-
propriate public purposes. Without extrinsic evidence
the intended beneficiary could not be identified. But the
court decreed that the devise was intended for the town-
ship named Harrison in which the testator resided. Tt
was held that the will was neither ambiguous nor uncer-
tain.

The conclusion is that the trust is valid and enforceable.
The judgment of the district court is therefore affirmed,
with directions that such orders be made in the premises as
may be necessary to give effect to the substantial intent of
the testator.

The judgment of the district court is

AFFIRMED.

‘WILLIAM MITCHELL, APPELLEE, V. WILLIAM L. HAWKINS
ET AL., APPELLANTS.

FiLeEDp JULy 19, 1922. No. 21992,

Boundaries. -Original monuments established during a government
survey, when properly identified, control courses and distances.

AprppaAL from the district court for Box Butte county:
‘WirLiam H. WESTOVER, JUDGE. A ffirmed.

Burton & Reddish, for appellants.
Mitchell & Gantz, contra.

Heard before Morrissey, C. J., DEAN, ALDRICH and
Day, JJ.

Day, J. . ‘

This is a suit to quiet in plaintiff his title to the east
one-half of the southwest one-fourth of section 30 and the
east one-half of the northwest one-fourth and the north-
east one-fourth of section 31, township 26 north, range 48
west of the sixth P. M., Box Butte county, Nebraska,
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Plaintiff owns the land described and has title thereto
through mesne conveyances from the patentees. The plea
of defendants is that they pre-empted and now own and
occupy a tier of lots in and along the west side of the sec-
tions described and that plaintiff is asserting title thereto.
The sections are practically three-fourths of a mile wide,
east and west, and there is therefore a shortage in area
of one-fourth the usual width. The title of plaintiff covers
land extending west to the section line. The title of de-
fendants purports to cover a tier of lots along the west
side of the sections. In other words, the titles of both
parties presuppose sections a mile wide, while in fact the
width is only three-fourths of a mile. Plaintiff's patents
were issued long before the patent of defendants, and he
contends that his land, according to the original govern-
nment surveys, as shown by proved government monuments
at section corners and at quarter-section corners, extends
to the western boundaries of the sections, and that there-
fore there was no land therein for defendants to acquire
by pre-emption. The issues between the parties were raised
by formal pleas, each side praying for affirmative relief.
Testimony was taken at great length, and the findings of
the trial court were in favor of plaintiff. The decree con-
tains a plat minutely describing the boundaries of plain-
tiff’s land according to the original government survey,
and quieting his title and decreeing that defendants have
no land in the sections described. Defendants have ap-
pealed. .

The question presented by the appeal is one of fact only.
A careful review of the record shows a clear preponder-
ance of the evidence in favor of plaintiff. The evidence
shows that witnesses for plaintiff identified government
section corners and government quarter-section corners on
his boundary lines with such particularity and accuracy
as to convince us that his patents included the land .as
far west as the west line of the sections, and that conse-
quently there was no land left in them for defendants to
acquire by pre-emption when they procured their patent
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from the government. The judgment of the district court
is therefore

AFFIRMED.

GEORGE B. WILLIAMS, ADMINISTRATOR, APPELLEE, V.
WALKER D. HINES, APPELLANT.

Frmep Jury 19, 1922. No. 2199..

1. Negligence: INJUrRY: ProxIMATE CAUsE. “The proximate caus:
of an injury is that cause which, in the natural and continuous
sequence, unaccompanied by any efficient intervening cause, pro-
duces the injury, and without which the result would not have
occurred.” Spratlen v. Ish, 100 Neb. 844, followed.

9. Death: PrOXIMATE CAUSE. Where an employee suffered an in-
jury of a broken collar bone caused by the negligence of his em-
ployer, and eight months thereafter died from bronchial pneu-
monia, held, in an action for damages for wrongfully causing th2
death, that the evidence fails to show that the injury sustained
was the proximate cause of the death.

APPEAL from the district court for Phelps county:
Harry 8. DUNGAN, JUDGE. Reversed and dismissed.

E. E. Whitted, P. E. Boslaugh and J. L. Rice, for ap-
pellant.

W. D. 0ldham and 8. A. Dravo, contra.

Heard before MorrissEy, C. J., Rosg, DEAN, ALDRICH,
Day and FLANSBURG, JJ., REDICK, District Judge.

Daxy, J.

This action was brought by the administrator of the es-
tate of Charlie Morton Veal against the director general
of railroads to recover damages sustained by the widow of
said Veal, whose death it is alleged was caused by the
negligent act of the defendant. The trial resulted in a
verdict and judgment for the plaintiff for $7,000. De-
fendant appeals.

It appears that, while Mr. Veal was employed as a brake-
man upon one of the interstate passenger trains of the
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Chicago, Burlington & Quincy Railroad Company, he sus-
tained a fracture of his collar bone and several minor
bruises upon his head and body by the derailment of the.
train, the accident occurring on February 19, 1918, dur-
ing the period the railroads were being operated under
federal control. He died October 13, 1918, of what was
diagnosed at the time as bronchial pneumonia.

It was the plaintiff’s. theory that the derailment of the
train was caused by the negligence of the defendant, and
that the proximate cause of deceased’s death was the in-
juries he received by the derailment of the train. The
answer denied the negligence, and specially denied that
the death of deceased was in any wise attributable to the
injuries he received in the aceident.

A number of errors are assigned by the defendant, and
argued in the brief, for a reversal of the judgment, but in
the view we have taken of the evidence it seems unncessary
to consider but one of them. In passing, we may observe,
however, that we think it extremely doubtful whether the
negligence charged in the petition was proved to be the
cause of the derailment of the train. Assuming, however,
that the defendant’s negligence has been established, and
that in consequence thereof plaintiff’s decedent suffered
a fracture of his collar bone, we come to a consideration
of the question whether the negligence of the defendant
was the proximate cause of deceased’s death.

It is fundamental that a person is liable only for the
proximate results of his negligent act. The rule of law
is not difficult of statement, but in the affairs of life the
relation of causes to their effects differ so widely that
oft-times great difficulty arises in the application of the
rule to specific cases. The term “proximate cause” has
been defined by this court in Spratlen v. Ish, 100 Neb. 844,
as follows: “The proximate cause of an injury is that
cause which, in the natural and continuous sequence, un-
accompanied by any efficient intervening cause, produces
the injury, and without which the result would not have
occurred.”” In that case the court quoted from Chicago,.
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St. P, M. & O. R. Co., v. Elliott, 55 Fed. 949, as follows:
“An injury that could not have been foreseen or reason-
ably anticipated as the probable result of the negligence
is not actionable, nor is an injury that is not the natural
consequence of the negligence complained of, and would
not have resulted from it, but for the 1nte1p0s1t10n of
some new, independent cause, that could not have been
anticipated.”

With this definition in mind, we proceed to examine the
facts as disclosed by the record. As before stated, by the
derailment of the train the plaintiff’s decedent suffered a
fracture of his left clavicle. For this injury he was taken
to the hospital and treated in the usual and approved
method for the treatment of such an injury. The treat-
ment required him to lie on his back, with his left arm
at a right angle to his body, and bound in a rigid position
to prevent movement. The injury responded to the treat-
ment, and no unusual complications developed. His vital
organs were normal; no fever developed; and the action
of his lungs and heart were regular. On April 5 he was
discherged from the hospital, but was required to keep
his arm bandaged and report to the physicians from time
to time. After leaving the hospital and during the period
of his convalescence, he visited his friends and relatives
in Kansas and Colorado. On August 31 he was examined
by the company’s physician, and pronounced fit to resume
his duties as a brakeman. On September 2 he resumed
his former employment, and continued to work every day,
except Sundays and September 18 and 19, until October
4, when he was suddenly taken ill while on duty, and died
October 13, of what was diagnosed at the time as bronchial
pneumonia. During the period he worked he performed
his duties as a brakeman as usual, the only difference ob- -
served being that he seemed to favor his left arm in hand-
ling baggage and milk cans, it being a part of his work
to assist in such matters. On behalf of the plaintiff it
was shown that during the time he was unable to work,
and also after he resumed his employment, his appetite
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was not as good as before the accident; he had lost con-
siderable flesh, and was not as lively as before.

The great weight of the testimony is to the effect that
there was no connection whatever in point of causation
between the broken collar bone and the pneumonia which
caused the death of the deceased some eight months after
the accident. All of the physicians agree that the kind of
pneumonia of which deceased died was a germ disease,
and they also agree that it was not traumatic Pneumonia,
which sometimes develops within a few hours from the
effects of a blow or injury. The testimony of the expert
witnesses on behalf of the plaintiff upon the question of
the connection between the broken collar bone and the
pneumonia, viewed in the light of the direct and cross-
examination, is so vague and conjectural as to amount to
but little more than a mere guess. It fails to show that
degree of certainty required in judicial proceedings that
the pneumonia was the proximate result of the injury sus-
tained by the deceased. An injury, in order to be the
proximate cause, must be the thing that directly causes
the subsequent disease, and not merely a condition which
enables it to independently operate. Cases are readily
to be found, some of which are cited by the plaintiff’s
counsel, where a physical injury has been held to be the
proximate cause of a disease which later resulted in death;
but an examination of the facts in the cited cases readily .
distinguishes them from the case at bar.

The principle here involved is discussed in Long 0.
Omaha & C. B. Street R. Co., 108 Neb. 342, and Cingin--
nati, N. O. & T. R. Co. v. Perkins’ Admr., 177 Ky. 88.

As the evidence fails to show that the death was due to
the injury, the judgment is reversed and the cause dis-
missed.

: REVERSED AND DISMISSED.
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JEREMIAH L. HEILMAN V. STATE OF NEBRASKA.
" Firep Jury 19, 1922. No. 22137.

1. Embezzlement: DerENsEs: RESTORATION OF Fuxp. In a prosecu-
tion against a county treasurer for the embezzlement of county
funds. proof that money feloniously converted by him was re-
turned to the county treasury after the shortage had been discov-
ered and exposed is no defense under the Nebraska statute (Rev.
St. 1913, sec. 8654).

Proor. In a prosecution against a county treasurer for
the embezzlement of county funds between two dates during his
incumbency, the amount embezzled may be determined by adding
felorjous conversions ot different times in different amounts be-
tween the specific dates charged.

3. Criminal Law: EvipENcE: PusLic REcorps. Public records kept
by a county treasurer are admissible as evidence of the officer’s
acts. when in issue.

4. Witnesses: EvVIDENCE: EXPERT ACCOUNTANT. An expert account-
ant who has examined books of a public officer to ascertain an
issuable fact and compiled a statement therefrom may refresh his
memory from the compilation and testify to the result of his ex-
amination, where the books used by him in making his compilation
are in court and available to both parties.

5. Criminal Law: HarMieEss Error. Immaterial and harmless er-
rors in a criminal prosecution, where the evidence of defendant’s
guilt is conclusively shown beyond a reasonable doubt, are not
grounds for reversing a conviction.

Error to the district court for Thomas county BaYArD
H. PAINE, JUDGE. Affirmed.

Lincoln Frost, N. T. Gadd, J. H. Evans and J. W. Kin-
singer, for plaintiff in error.

Olarence A. Davis, Attorney General, and W. A. Prince,
contra. .o

Heard before Morrissey, C. J., LETTON, RosSE, DEAN,
ALDRICH, DAY and FLANSBURG, JJ.

Day, J.
In the district court for Thomas county J eremiah L.
Heilman, defendant, was convicted of embezzling, as
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county treasurer, $9,000 of county funds. For that offense
he was sentenced to pay a fine in double the amount of
the embezzlement and to serve in the penitentiary a term
not less than 1 year nor more than 21 years—statutory
Denalties. Rev. St. 1913, sec. 8654. As plaintiff in error
defendant has brought the record of his conviction here
for review. ‘

The principal grounds urged for a reversal are insuf-
ficiency of the evidence to sustain the verdict of guilty to
the extent of $9,000 and errors in rulings on evidence. The
evidence is conclusive that defendant converted to his own
use at various times county funds in different amounts.
‘He used some of the county money in his hands as if it
belonged to himself individually. Proof of these facts is
not only undisputed, but items temporarily converted by
defendant to his own use, aggregating $5,800, are conceded
by him in his own testimony. Notwithstanding conclusive
evidence of embezzlement to the extent of $5,800, defend-
ant insists that he restored this money to the treasury
and that the jury would not have found him guilty except
for inadmissible evidence of an expert accountant who was
erroneously permitted to testify, without a proper founda-
tion, to a shortage of $11,372.59. In making allowances for
errors and doubtful items in the computation of the ¢x-
pert, the jury seem to have deducted $2,372.59 from his
estimated net shortage and found the amount of the em-
bezzlement to be $9,000.

Under the statute defining embezzlement by a public
officer, the return of the $5,800 feloniously converted by
defendant to his own use is no defense. Rev. St. 1913, sec.
8654. 'The permanent return of the entire sum is doubt-
ful, but in any event the felony was complete to that ex-
tent before there was any attempt on the part of defend-
ant to put back what had been unlawfully taken. The
restoration was undertaken after an examiner from the
department of trade and commerce had discovered and
exposed a shortage. There is no presumption that the
jury would not have found defendant guilty to the ex-
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tent of $5,800 on proved and conceded facts, except for
proofs of a greater shortage.

To sustain a conviction the state was not required +o
prove the embezzlement of the exact amount charged. The
amount embezzled may be determined by adding felonious
conversions at different times in different amounts be-
tween specific dates given in the information.

- The evidence of the expert who testified to the net short-

age is assailed in a series of technical objections and rules
of law which may be summarized thus: Book entries
examined by the expert were inadmissible because not
shown to have been made by defendant or with his as-
sent; computations made from inadmissible books are not,
admissible; production of books is necessary to the intro-
duction of a summary thereof; a summary is admissible
only when the books used in making it are too complicated
or voluminous for submission to the jury; an expert ac-
countant should not be permitted to state conclusions not
solely the result of computations based on the books or
records used in making them.

An understanding of the situation that confronted the
trial court in ruling on evidence is necessary to a con-
sideration of the obhjections enumerated. It was the duty
of delendant to keep an accurate record and account of
his doings as county treasurer during his incumbency.
For that period he was the custodian of the public records
belonging to the county treasurer’s office. He did not at
all times keep proper records or make proper entries.of
his public acts. On the contrary, there were false records
to some extent at least. Some of the books were injured
or destroyed by fire in the courthouse while there was a
shortage in his accounts. The transactions involved the
collection of taxes and the disbursements of public funds
for a considerable period of time. In addition to compli-
cated transactions and voluminous accounts, the work of
estimating the amount of the embezzlements was made
more difficult by defective and inaccurate accounts and
books. ' The fire made matters worse. In this situation
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the expert was compelled to resort to what the public
records disclosed, using the best competent sources of in-
formation for that purpose. He pursued that course, and
his testimony, for what it was worth, was properly re-
ceived in evidence for the consideration of the jury. Public
records kept by a county treasurer are admissible as evi-
dence of his official acts, when in issue.

An expert accountant who has examined the books of
a public officer to ascertain an issuable fact and compiled
a statement may refresh his memory from the compilation
and testify to the result. The books, records, vouchers
and documents used by the expert in making his computa-
tion were in court available to defendant, and the evidence
was not objectionable on that ground. In admitting the
testimony and conclusion of the expert, the rules of evi-
dence were substantially followed. In this view of the
record, the guilt of defendant to the extent of $9,000 is
shown beyond a reasonable doubt, and such minor errors
as may incidentally have crept into a long and complicated
record in no wise prejudiced defendant.

A material error has not been pointed out or found.

AYFIRMBED.

CHARLES H. HENTHORN, APPELLEE, V. ROYAL HIGHLANDERS
ET AL., APPELLANTS.
FrLep Jury 19, 1922. No. 22060.

ApPEAL from the district court for Hamilton county:
Epwarp E. Goop, JUDGE. Affirmed.

Hainer, Craft & Lane, Miles M. Dawson and O. B. Clark,
for appellants.

Thomas, Vail & Stoner, contra.

Heard before MogrrissEY, C. J., Rosg, DEAN, ALDRICH,
DAY and FLANSBURG, JJ.

FLANSBURG, J.
This was an action brought by plaintiff, Henthorn,
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against the Royal Highlanders, a fraternal beneficiary as-
sociation, to recover an instalment upon a “pioneer cec-
tificate,” under a provision providing for the payment of
endowments. The trial court entered judgment in favor
of the plaintiff. The defendant and interveners appeal.

The questions are the same as have been covered in the
case of Kennedy v. Royal Highlanders, p. 24, post, and
the decision there is controlling in this case.

The judgment of the.lower court is therefore

AFFIRMED.

FarmeERs INVESTMENT COMPANY, APPELLEE, V. ALMEDA 7.
O’BRIEN, APPELLANT.

Fiep Jury 19, 1922. No. 22092,

1. Vendor and Purchaser: DISCHARGE OF INE}UMBBANCE: ‘WAIVER. The
right of a purchaser of land under a written contract to have an
existing mortgage or other incumbrance discharged before ac-
cepting title may be waived by parol.

2. Homestead: CONVEYANCE. A contract for the sale of homestead
property signed by both husband and wife, though not acknowl-
edged, when made at the same timée with a warranty deed to the
property, which deed they both execute, and duly acknowledge,
and which is delivered in escrow, held to be a valid contract.

3. Vendor and Purchaser: CONTRACT: WAIVER oF CONDITIONS. When
a contract provides for the furnishing of an abstract by the ven-
dors, and the vendee, after the execution of the contract, consents
to procure the abstract and have it brought down to date, and
from the purchase moneys in its hands, due on the contract, to
pay off certain charges against the land, held, that there is a
walver of the strict terms of the contract which require the vendor
to do those things.

BreacH. And where the vendee has so under-
taken to have the abstract brought down to date, and an attach-
ment is levied against the land on a claim for $125, the vendor 1n
the meantime having moved out of the state, held, that the vendea
cannot declare the vendor guilty of a breach of contract in not
having the lien satisfied and the abstract extended, until the ven-
dor has been informed of the attachment and has been given rea-
sonable opportunity to satisfy it.

4 —
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APPEAL from the district court for Harlan county:
Lewis H. BLACKLEDGE, JUDGE. Reversed.

Bernard McNeny and J. G. Thompson, for appellant.

Burkett, Wilson, Brown & Wilson, Clark Jeary, Clar-
ence G. Miles and O. E. Shelburn, contra.

Heard before MoRrrIssEY, C. J. RoOSE, DEAN, ALDRICH
and FLANSBURG, JJ.

FLANSBURG, J.

This was an_action by the plaintiff, Farmers Investment
Company, to recover from the defendant, Almeda Z.
O’Brien, $1,000 and other moneys paid under a contract
whereby the plaintiff company had agreed to purchase
from defendant a certain farm. The trial court found in
favor of the plaintiff and entered a judgment for a return
to plaintiff of the moneys so paid by it. From that judg-
ment, the defendant appeals.

-The contract provided that plaintiff should pay $13,250
for the farm; $1,000 of this consideration was to be paid
immediately, and defendant was to furnish to the plaintiff
an abstract of title and deliver warranty deed on or before
January 1, 1919; plaintiff was to assnme a mortgage of
$4,000 upon the land and was to pay the remainder of thu
purchase money to the defendant on March 1, 1919.

The land in controversy was the homestead of the de-
fendant. The contract was in writing and signed by the
defendant and her husband, but not acknowledged. How-
ever, at the same time with the execution of the contract,
and as a part of the same transaction, a warranty deed
covering the property was duly executed and acknowledged
by both the defendant and her hushand and the deed, to-
gether with the writtén contract, placed in escrow in a
bank.

The principal ground upon which the plaintiff bases its
claim for recovery is that this contract, not having been
acknowledged by both husband and wife, was utterly. void,
and that the pavments made by the plaintiff to the de-
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fendant under it could be recovered as upon an action for
money had and received.

It is true that this court has many times held that a con-
tract for the sale of a homestead, not duly executed and
acknowledged by both husband and wife, is utterly void,
but those cases are where there was one instrument only
evidencing the agreement, and that instrument was either
not signed, or not signed and acknowledged, by both par-
ties. In this case an instrument, in effect a part of the
contract between the parties, and that part a warranty
deed, which has to do with the conveyance of the property,
was duly executed and acknowledged by both husband and
wife in strict accord with the requirements of the statute.
Surely the purchaser cannot be allowed to escape upon
the alleged ground that both husband and wife have not,
consented to a conveyance of the homestead and have not
executed a proper instrument as required by the statute.
To allow that to be done would, indeed, be to lose sight of

the object of the statute. The statute was not intended to
- protect nor to furnish technical defenses to purchasers
of homestead property, but its object was one in the in-
terest of society generally, to protect the home and to pre-
vent its conveyance except by the joint consent of both
husband and wife expressed in writing and duly acknowl-
edged. TIs anything more needed to express such joint con-
sent to the conveyance of the homestead than a warranty
decd duly executed and acknowledged by both such parties
at the same time and as a part of the same transaction
where both husband and wife sign a written contract agree-
ing to make that very conveyance? Such instruments,
when so made, are to be construed together and held to
constitute an entire agreement. Were we to hold that
agreement void, it would be to lose sight entirely of the
object and purpose of the law, and to furnish the pur-
chaser of the property a means of escape without any
sound reason and justification and certainly when no such
release of obligation was intended by the statute. Len-
narts v. Montgomery, 138 Minn. 170; Epperly v. Ferguson,
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118 Ia. 47; Smith v. Kibbe, 104 Kan. 159.

Plaintiff, as a further contention, argues that the de-
fendant has defaulted in the performance of his contract,
in that he did not furnish, within the time agreed, an ab-
stract of title; that interest had become due and delinquent
upon the $4,000 mortgage; and that commission notes al-
so, really constituting a part of the interest charge on this
mortgage, had not been paid, all of which constituted a
lien upon the land; furthermore, that on March 5, 1919,
an attachment had been issued against the land on a claim
of $125, and that this lien stood unsatisfied.

The testimony of the defendant, which stands uncontra-
dicted in the record, and therefore that issue should not

" have been submitted to the jury, is to the effect that an
understanding was had with the plaintiff subsequently to
the making of the written contract, whereby the plaintiff
consented to procure the abstract from the person who
held the $4,000 mortgage and have it extended, and that
plaintiff would pay out of the purchase moneys to be
paid by plaintiff on the contract the delinquent inter
est and taxes in amounts due up to March 1, 1919.

The attachment above mentioned was not levied upon
the land until March 5, 1919, at a time when the per-
formance of contract should have been fully consummated.
Had the plaintiff procured the abstract to be extended, as
it had undertaken to do, and paid off interest and taxes out
of the moneys held in its hands, and which moneys were
due from it upon the contract, it could have received de-
livery of the deed before the attachment lien attached, and
its title would have been free from that lien. But this the
plaintiff did not do. The defendant had in the meantime
moved to New Mexico, and it does not appear that plain-
tiff made any bona fide effort to notify or reach an under-
standing with the defendant with respect to the attach-
ment lien.

In fact, the plaintiff had never made objection on the
ground that the abstract was not furnished within the time
required, nor that the interest and commission notes on









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































