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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OF-
FICIATING AT THE ISSUANCE OF THIS VOLUME

Number of ] Counties in District Judges in District Residence
District of Judge

PFirst.............. Johnson, Nemaha, Paw-{John B. Raper........coeceee. Pawnee City
nee and Richardson.

Second........... Cass, Otoe and Sarpy. James T. Begley... |Plattsmouth

Third............. Lancaster. Jefferson H. Broady. JLincoln

William M. Morning. JLincoln
Frederick E. Shepherd.../Lincoln
Willard E. Stewart.......... Lincoln

Fourth..........] Burt, Douglas andiL. B, Day....ccccnvreeiomnaca. Omaha

Washington. James M. Fitzgerald. Omaha
Charles A, Goss .|Omaha
Charles Leslie.... .|Omaha
William A. Redick.. JOmaha
George H. Hastings JOmaha
Carroll Q. Stauffer..... -|Oakland
Alexander C. Troup. JOmaha
Arthur C. Wakeley.......... Omaha

Fifth.............| Butler, Hamilton, Polk,|/George F. Corcoran...... |[York
Saunders, Seward and{Lovel S. Hastings.. ~|David City
York.

Sixth.ee.e... Boone,.. Colfax, Dodge.,|Frederick W. Button..... Fremont
Merrick, Nance and{A. M. PoSt..c.cocoeeeeeee -{Columbus
Platte,

Seventh........| Clay, Fillmore, Nuckolls,| Ralph D. Brown.............. Crete
Saline and Thayer.

Eighth.........] Cedar, Dakota, DixonjGuy T. Graves............ Pender
and Thurston.

Ninth..oeoeene Antelope, Cuming, Knox,|William V. Allen.... . [Madison
Madison, Pierce, Stan-|Anson A. Welch.... --|Wayne
ton and Wayne,

Tenth............ Adams, Franklin, Har-|Lewis H. Blackledge........ Red Cloud
lan, Kearney, Phelps|William A. Dilworth...... Holdrege
and Webster.

Eleventh....... Blaine, Garfield, Grant|Edwin P. Clements.......|Ord
Greeley, Hall, Hooker,|Bayard H. Paine Grand Island
Howard, Loup,

Thomas, Valley and
Wheeler.

Twelfth........| Buffalo, Custer, Logan|Bruno O. Hostetler......... Kearney
and Sherman.

Thirteenth../Cheyenne, Dawson,)J, Leonard Tewell........... Sidney
Deuel, Keith, Kimball,

Lincoln and McPher-
son.

Fourteenth..|Chase, Dundy, Frontier,|Charles E. Eldred........... McCook
Furnas, Gosper,

Hayes, Hitchcock,
Perkins and Red Wil-
low.

Fifteenth...... Boyd, Brown, Holt, KeyalRobert R. Dickson............ O’'Neill
Paha and Rock.

Sixteenth...... Box Butte, Cherry,|wWilliam H. Westover...... Rushville
Dawes, Sheridan and
Sioux.

Seventeenth |Arthur, Banner, Garden,|P. J. Barron Scottsbluft
Morrill and  Scotts
Bluff.

Eighteenth..|Gage and Jefferson. Leonard W. Colby............ Beatrice
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HAMMES, LEONARD A. S»itH, CHESTER O.

SmrTH, MALCOLM REAM
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During the period covered by these reports, in addi-
tion to the cases reported in this volume, there were 35
cases affirmed by the court without opinion.

(vi)
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CASES DETERMINED
IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1922.

MiNNIE A. WATERS, APPELLEE, V. NEBRASKA MUTUAL
INSURANCE COMPANY, APPELLANT.

Frniep Marce 1, 1922. No. 21852.

1. Trial: REQUESTS FOR DIRECTION OF VERDICT: FINDINGS OF FaAcCT.
Where each party to a trial by jury requests the court to direct
a verdict in his favor, ne weives the right to a finding or trial
of the issues by the jury, and consents that the court shall find
the facts and apply the law thereto.

2. Insurance: LOCATION OF PERSONALTY: WARRANTY. Except as to
personal property that has a distinet and definite abiding place,
a description in an insurance policy as to the location of the
property, although it may be a warranty in presenti, is not, in
the absence of an express stipulation, a promissory warranty that
the property will remain in the location described.

3. Appeal: REQUESTED INSTRUCTION. Where an instruction is given
upon an issue submitted to the jury at the request of a party
to a suit, he will not be heard to say that there was no evidence
upon which to base the instruction.

4. Insurance: AcTs OF AGENT. Insurer’s agent, empowered to re-
ceive and transmit applications and to receive payments-of the
premium, binds the company by knowledge acquired in and
about the preparation of the application and by representations
made to the insured while so doing.

Fraup: EvIDENCE. Evidence of alleged fraud and mis-
representation examined and held not to require such inference.

AppEAL from the district court for Rock county: Ros-
BERT R. DicksoN, JUDGE. Affirmed.

George E. Hager and James A. Brown, for appellant.

T. F. Nolan, H. D. Curtiss and M. F. Harrington,
contra.
(1)
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Waters v. Nebraska Mutual Ins. Co.

.Hcard before Deax, LETToN and Day, J.J., CLEMENTS
(E. I’.) and RiLwortlr, District Judges.

CLEMENTS, District Judge.

Plaintiff sues the defendant upon six causes of action,
each based upon a separate policy of insurance, and
alleges that the live stock described in all of said
policies was totally destroyed by fire February 10,
1920, upon the Randoclph Ranch, in sections 33 and 34,
township 28, range 20, Rock county, Nebraska. Plain-
tift also alleges that the location of the property insured
was erroneously entered in each of said policies of in-
surance, but that the defendant, at the time that each
of said policies was written, knew where the property
insured was actually located and that the misdescrip-
tion of location in the policies was solely the error of
the defendant.

The defendant admits the execution of the policies
sued upon, but defends against liability for loss under
them for the following reasons: Itirst, the defendant con-
tends that the policies sued upon in plaintiff’s third,
fourth, fifth aud sixth causes of action, which will here-
after be referred to as exhibits A, B, (!, and D, were void
and unenforceable at the time of the fire, because the
property therein described had been removed from the
place where it had been insured, without the knowledge
and consent of the defendant, to the Randolph Ranch;
second, the defendant contends that exhibit B was also
void for another reason, viz.,, because said poliey had
been changed and mutilated by the plaintiff by the in-
sertion therein of the words, “jennies and jacks;” third,
the defendant contends that the policies sued upon in
plaintiff’s first and second causes of action, which will
be hereafter referred to as cxhibits I8 and I°, never went
into effect, because they were obtained by false and
fraudulent representations of plaintiff as to the location
_cf the preperty when it was insured.

The claims of the parties are set out in the pleadings
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by suitable averments of admission, allegation, and
denial, but these pleadings are too long and involved
to be quoted here. TUpon' these issues there was a trial
to a jury. At the close of all the evidence both parties
meved for a directed verdict. No formal ruling was
made on the motions, but in effect the court overruled
the defendant’s motion and sustained the plaintiff’s
motion by instructing the jury that the defendant was
liable for the plaintiff’s loss upon the policies sued
on in plaintiff’s first, second, third, fifth and sixth causes
of action, exhibits A, C, D, E, and F. The question
of defendant’s liability upon plaintiff’s fourth cause of
action, exhibit B, and the amount of plaintiff’s loss
upon all of the policies was submitted to the jury. The
jury returned a verdict finding generally for the
plaintiff in the sum of $8318.74. The jury also made,
at the request of the defendant, some special findings
as to the fourth cause of action, these special findings
will be referred to later. Motion for a new trial was
. overruled, exceptions taken, and defendant comes here
on appeal.

While the defendant alleges many ervors, it really
predicates its right to a reversal upon three grounds,
which we will consider in the following order: Tirst,
the court erred in instructing the jury that the defendant
was liable upon exhibits A, B, C, and D, because each and
all of said policies were void as a result of the removal
of the insured property, without the consent of the de-
fendant, to a new and more hazardous location. In the
consideration of this case it must be first noted that,
as to the questions of fact taken from the jury, it comes
to us on the same basis as if tried to the court without
the intervention of a jury. Dorscy v. Wellman, 85 Neb.
262. :

A careful examination of the evidence convinces us
that the trial court was justified in concluding that the
facts as to exhibits A, B, C, and D were as follows:
Tlor about six years prior to the issuance of these policies
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the plaintiff had been writing insurance upon live stock
in Rock county with the defendant company. During
this time many insurance policies had been written for
her by the defendant and she had suffered some losses
under the policies. During all of this time the business
of soliciting this insurance, preparing the applications,
collecting the first premiums, adjusting and paying for
losses, was done by the defendant’s agent, Charlie
Lanning, who resided at Long Pine, in Brown county.
Mr. Lanning’s practice and custom in securing this
insurance was, upon receiving a request from Mrs.
Waters for insurance, to go to the place where the
stock was situated, look it over, agree upon the amount
of insurance, and then return to his office in Long
Pine and prepare an application and forward same to
the company in Lincoln. Sometimes the application
was signed by Mrs. Waters, but usually it was signed
by Mr. Lanning or by some one in the office at Lincoln.
The preparation of the application, including the de-
sceription of the location of the property, seems to have
been left entirely to Mr. Lanning or to the company.
Up until about three years before the issuance of these
policies Mrs. Waters resided upon a ranch owned by her
in Rock county. At that time this ranch was sold, and
ever since Mrs. Waters has resided in rented property
in the village «f Bassett, Ncbraska, Since the sale of
the ranch, live steck insured by the defendant for Mres.
Waters has been located upon various rented places in
said county. Mr. Lanning and the company in prepar-
ing applications do not seem to have exercised very much
care in describing the location of the live stock, and
numerous errors in this respect have occurred, which
were perpetuated by the practice of making up new
applications from old ones in the office without reference
to the then location of the property. Before exhibits A,
B, ¢, and D were written Mr. Lanning examined the
live stock; he found it located in various pastures in
Rock county; he was told that the intention was to
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keep the stock in these pastures until about October 1,
and to then rerrore the same to some - lace for winter-
ing. He agreed that this might be done, and told the
plaintiff that he would help her find a suitable place
to winter the stock. This he afterwards did by assisting
her to rent the Randolph Ranch, where the stock was
taken about October 15. Mr. Lanning knew of the
removal of the stock and saw it at the Randolph Ranch
before it was destroyed. Tn making up the applications
for these policies no attempt seems to have been made
te correctly deseribe the location of the proverty. It is
apparent that the descriptions in old policies were fol-
lowed, as in no instance is the location correctly given.
Defendant concedes that the insurance attached at the
actual location of the property when the insurance was
written, but contends that the removal of the stock to
the Randolph Ranch invalidated the policies. The de-
fendant’s contention that the fire hazard to the property
was increased by its removal cannot be entertained,
There is no evidence as to the difference in the hazard of
the place where the insurance attached to this property
and the place to which it was removed. The only evi-
dence in the record as to a difference in fire hazard
is as to the home place of Mrs. Waters, meaning the
place sold three years before this insurance was written,
and the Randolph Ranch, and as to this we are given no
facts upon which to make a comparison of hazards. The
bald statement of Mr. Mills that the hazard at the
Randolph Ranch was greater is only a conclusion, aud
his testimony that the Randolph Ranch was vacant and
abandoned is not sustained by the evidence, at least as
to its condition after this property was taken there.
The general rule as to the change of location of insured
property is stated in 19 Cye. 740, as follows: “A descrip-
tion as to the lecation of property, although it mav be a
warranty in presenti, is not, in the absence of an ex-
press stipulation, a promissory warranty that the prop-
erty will remain in the location described.” It has been
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Leld, and is no deubt settied law, that the provisions
found in the New York standard policy, “while located
as described herein and not elsewhere,” constitute an
express stipulation and promissory warranty that the
property will remain in the lecdtion described. 19 Cye.
741. It is plainly to be seen that in this clause there is
coupled with the situs of the property a distinet provision
that the insurance shall continue only while the property
is so situated. The defendant has cited a number of
cases holding that a change in location of the insured
property without the consent of the insurer invalidates
the insurance. It will be noted, however, that in every
case cited the policy sued upon contains the clause of the
New York standard policy, “while located as described
herein,” and so forth. Turning now to the policies in
question, we find that they do not contain the New York
standard policy clause, but provide for insurance “to
the following described property located and contained
as described herein and mot elsewhere.” It will also be
seen that the policies contain no provision that the in-
surance shall be forfeited by the removal of the property.
[t is evident there must be some reason for this. The
explanation that occurs to us is that the company real-
ized that it would be difficult to secure insurance upon
live stock if the policy plainly restricted the insurance
to the time while the stock should be actually located on
the premises where they were when the application was
taken. If it is claimed that the policies are ambiguous,
it must be remembered that an insurance policy will be
strictly construed against the insurer, who prepared it,
and liberally in favor of the insured. 19 Cyc. 656,
Kinney v. Farmers Mutual Fire & Ins. Society, 159 Ia.
490, and Noyes v. Northwestern Nat. Ins. Co., 64 Wis.
415, cases very much in point, hold: “Except as to
personal property, which has a certain distinet and
definite abiding place, a statement in the policy as to
its location is not a warranty that it will be continued
in its then location during the life of the policy.” We
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think, taking into consideration the circumstances under
which this insurance was written and the form of the
policy, the removal of the live stock to the Randolph
Ranch did not forfeit the insurance.

Second, the defendant contends that the court erred
in instructing, in sulwstance, that if the jury find that
the words, “jennies and jacks,” were inserted in the policy
sued upon in the plaintiff's fourth cause of action by
some third person, without the knowledge or consent
of the plaintiff, she could recover on the policy for the
property originally described, but could not recover for
the jennies and jacks. The defendant says there was no
evidence upon which to base this instiuction. The de-
fendant requested the jury to make a special finding
on this matter, and the jury found that the words were
inserted in the policy by some third person without the
knowledge or consent of the plaintitff. Having requested
that this issue be submitted to the jury, the defendant
will not now be heard to say that there was no evidence
upon which to base an instruction framed to meet the
contingency crcated by this request. Farmers Bank v.
Garrow, 63 Neb. 64; Missouri . R. Co. v. Hemmingway,
63 Neb. 610.

Third, the defendant bases its claim, that the policies
sued upon in its first and second causes of action, ex-
hibits 2 and F, were obtained by false and fraudulent
representations, upon a telephone talk had with the
plaintifi’s Tuskand and agent from Long Pine just
prior to the time the policies were written. The material
part of this conversation was an allezed statement of
Mr. Waters in answer to a question of Mr. Mills, the
defendant’s secretary, as to where the live stock upon
which this insurance was to Dbe written was located,
“Be just like the cther policies, at the home place.” The
defendant savs that Mr. Mills understood this ag a rep-
resentation that the property was situated upon the home
place of Mrs. Waters, meaning the ranch which had been
sold scme three years before this, that the representation
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was material, was false, and therefore avoided the insur-
ance. We think this statement must be considered with
reference to the circumstances surrounding its making.
It should be remembered that after the sale of the home
place Mrs. Waters wrote a number of policies of insur-
ance with the defendant; that the defendant’s agent,
Mr. Lanning, who solicited this insurance, knew that
this “home place” had been sold and that the property
was situnated elsewhere; that Mr. Lanning solicited the
insurance written in exhibits E and F and knew the prop-
erty was located upon the Randolph Ranch. At the time
that Mr. Mills was closing up the deal for the insurance
that had been commenced by Mr. Lanning, we think Mr.
Waters was justified in assuming that the information
as to the lecation of the property possessed by Mr. Lan-
ning had been communicated to the company, and that
when Mr. Waters made the statement, “Be just like
the other policies, at the home place,” he meant to imply
that the stock to be included in the new policies was at
the Rondolnyh Ran~h  where the stock covered by the
other policies was being wintered and where Mr. Waters
was making his home to care for the stock. We do
not find sufficient evidence to justify an inference of
fraud or misrepresentation.

It follows, therefore, that the trial court was right
in instructing that the defendant was liable upon exhibits
E and F.

As it appears that none of the pelicies were forfeited,

it will not be necessary to consider the question of waiver
or estoppel.
- The question of the amount of plaintif’s recovery was
submitted to the jury by proper -instructions. Defend-
ant contends that the recovery is too large, but we think
it is justified by the evidence.

The judgment is

AFFIRMED.
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Farmer v, Pitts.

GEORGE G. F'ARMER, APPELLEE, V. JoEN H. Prrrs,
APPELLANT.

Frep MarcH 1, 1922. No. 21795.

1. Landlord and Tenant: FORCIBLE ENTRY AND DETAINER: Dk
FENSE. In a case brought under the statute for forcible entry
and detainer to obtain possession of real estate by reason of a
tentative failing, or neglecting or refusing to pay rent when
due, it is a sufficient defense if it appears that no demand was
made for the rental, and that the defendant, in good faith,
mailed the rental to the landlord on the day it became due.

ReENT: DEmMAND. The tenant is entitled to a demand
for and to a reasonable opportunity to pay the rental, and
there must be a neglect or refusal to pay on his part before
a forfeiture of the lease can be claimed and the landlord entitled
to a judgment of ouster.

ForrriTuRE. The provision of the statute and
the general stipulations for forfeiture in the lease are consid-
ered in equity as securing the rent, and not for forfeiting the
lease, when the tenant acts in good faith and pays promptly
on demand.

4. : : : EqQuiry. The defense in foreible
entry and detainer actions may be equitable as well ag legal
under the Nebraska Civil Code, and the tenant will be relieved
from a technical forfeiture when absolute good faith is shown
and the circumstances are such as to call for the exercise of
equitable principles in his behalf to prevent gross injustice.

ApPEAL from the district court for Lancaster county :
FrepERICK E. SHEPHERD, JUDGE. Reversed.

George W. Ayres and Peterson & Devoe, for appellant.
John J. Ledwith, contra.

Heard before Morrissey, O.J., Rose, ArprrcE and
FLANSBURG, JJ., BurToN and Covrpy, District Judges.

CorBy, District Judge.

This is an action of forcible and unlawful detainer
originally brought before 4 justice of the peace under
sections 8466-8482, Rev. St. 1913, to obtain possession of
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real estate by reason of nonpayment of rent at the time
it became due. A judgment was rendered in justice
court in faver of defendant, and the case was appealed
by plaintiff to the district court for Lancaster county,
where a jury was waived and the case tried to the court.
The district ccurt feund in favor cof plaintiff, and ren-
dered judgment for the possession of the premises and
ouster against the defendant, who brings his case by
appeal to this court.

The plaintiff, appellee, was, at the time of the com-
meneement of the action, the owner of the brick block,
sought to be recovered, situated in south Lincoln and
used for business purposes. The defendant, appellant,
was one of his tenants. The lease involved in this case
was made by Louis R. Wood, the grantor of the premises
to appellee, George G. Farmer, to the appellant, John
H. Pitts, and provided for the payment of monthly
rentals in advance on the first day of each month at
the office of A. P. Peterson, agent of the original lessor.
Tt appears that the lessee attorned to the appellee after
his purchase of the premises, and that the place of pay-
ment of rent was changed to 140 North Eleventh street,
Lincoln, Nebraska. It further appears from the rec-
ord that the lessee was in the habit and customarily paid
the rent by mailing the appellee a check therefor at or
about the time the rent became due; that this continued
until November 1, 1919, when the appellee again
changed his residence and address and notified appellant,
in writing, that in the future'the place of payment of
the rents for the leased premises would be at 130 North
Twenty-seventh street, Lincoln, Nebraska, instead of
140 North Eleventh street, where it had bcen payable
for some time after the purchase of the property by
appellee.

On the 1st day of April, 1920, the record shows, and
it is agreed by stipulation between the parties, that the
appellant, Pitts, mailed to the appellee his check for $40,
inclosed in an envelope with a dollar bill, in payment
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of the rent for the ensuing month, but that envelope and
contents did not reach appellee until the 3d of April,
1920, at 12:35 p.m., and was thereupon refused by
appellee. At 9 o’clock a.m., on April 3, 1920, several
hours before the rent check envelope was brought to ap-
pellee, he served personally on appellant a written three
days’ notice to vacate said premises.

The lease contained the provision that, if any rent
shall be due and unpaid, it shall then be lawful “for any
of said party of the first part to reenter said premises,
and party of the second part agrees to vacate said prem-
ises without notice.” Tt is the contention of appellant
that (1) he did not fail, neglect or refuse to pay the
rent when the same became due, and that the mailing
of the check on the 1st of April was a compliance with
the terms of the lease under the custom established
between the parties; and (2) that, even if there was a
technical default, a forfeiture of the lease as tenant
should not be enforced, since, prior to the commence-
ment of the action, he tendered the full amount of rent
due. '

The propositions or contentions of appellant, Pitts,
will be considered in their crder.

1. Did appellant fail, neglect or refuse to pay tho
rent when due? Tt is the conclusion of the writer of
this opinion, from a consideration of the stipulated
facts and other evidence shown by the rvecord, that
there was no refusal, failure or neglect on the part of
appellant té pay the rvent when due. The appellant,
according to the established custom between the parties,
sent the amount of rental due on April 1 by mail to
the appellee on the date the same became due, and
there seems to have been mno intention, as shown by the
record, on the part of appellant to evade or avoid in
any way the prompt payment of such rental. It is ap-
parent from the record that appellee, Farmer, acquiesced
in the payment of the rent by check and its remittance
by mail, and the rule of law is well established that
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“remittance by mail may constitute payment if expressly
or impliedly authorized by the creditor or such payment
is according to the usnal course of dealing hetween the
parties.” 30 Cye. 1186, Sce Buell r. Chap’n, 99 Mass.
bY4,

No demand whatever was made on lessee for payment
of the rent excepting that contained in the lease, and
the Iandlord, of his own volition and withont the con-
sent of the lessce, had moved or changed the place of
such payment a mile or two farther away than that
provided in the lease o1 the place of payment agreed upon
after the purchase of the property. The lessee could not
be legally required to iravel all that additional distance
to the new place of payment and personally pay or ten-
der to the lessor a check or the money for such rent.
Nuppose the lessor, instead of going a mile or two away,
had gone 10 miles, or 500 miles, certainly the lessee,
neither in law nor in reason, would be obliged to travel
that distance to make the payments on the exact date
stipulated, or be obliged to mail the envelope contain-
ing the check days, weeks, or perhaps months, in advance
in order for it to reach the lessor at the time the rent
became due. The ordinary principles of reason, commnon
sense and justice should govern in questions of this
kind. The lessee, in law, had a right to assume that
the post office department would do its duty and deliver
the envelope containing the rent in due time, and that
the lessor would, in justice, accept such vent; and if for
any reason it was not received or delivered the lessee
should, as a matter of ordinary fairness and justice, be
advised of such fact and have a chance to remedy the
same. The writer of this opinion cannot but be impressed
with the idea, which seems to come from a reading of the
record, that it was not the rent the lessor wanted, but
rather a forfeiture of the lease contract. Now, the pro-
vision of the statute regarding a forcible entry and de-
tention, as well as the provision in the lease as to the
nenpayment of the rent, is for the security of such rental
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to the lessor, not for the purpose of giving him an
undue advantage and permitting him unjustly to obtain
a forfeiture of the lease.

2. As to the second proposition or contention of
appellant, even if there was a technical default or failure
to pay the rent on the day it became due, a forfeiture of
the lessee’s rights as tenant should not be enforced under
the facts in this case. The default, if any, in making pay-
ment on time was inconsequential, and the record shows
that payment was tendcred or made in the usual way
by mail on the day it became due, or at least prior to
the commencement of the action. According to the
established rules of equity and justice this is sufficient.

In a note in 24 Cyc. 1363, it is said: “Where by acci-
dent or mistake the covenant in a lease is broken, and
the lesscrs have not been in fact injured and can be put
in statu quo, equity will relieve against a forfeiture. See
Mactier v. Osborn, 146 Mass. 399. .

And in Giles v. Austin, 62 N. Y. 486, the court say:
“A covenant in a lease by the tenants to pay taxes and
assessments is in the nature of a covenant to pay money,
and a forfeiture incurved- by a breach thercof may be
relieved against on the same principles. In the absence
of bad faith on the part of the tenant, and where the
position of the parties has not been changed and no new
rights have intervened, mere delay on the part of the
tenant in making the stipulated payments will not bar
him from relief.”

In 1 Pomeroy, Equity Jurisprudence (4th ed.) sec.
453, it is said: ‘“Where a lease contains a condition
that the lessor may reenter and put an end to the
lessee’s estate, or even that the lease shall be void, upon
the lessee’s failure to pay the rent at the time specified,
it is well settled that a court of equity will relieve the
lessee and set aside a forfeiture incurred by his breach
of the condition, whether the lessor has or has not
entered and dispossessed the tenant. This rule is based
upon the notion that such condition and forefeiture are
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intended merely as a security for the payment of money.”
See Sunday Lake Mining Co. v. Wakefield, 72 Wis. 204.

“Under a lease authorizing the lessor, in case of fail-
ure of the tenant to pay an instalment of rent when due,
to consider the lease forfeited, forfeiture may not be
enforced and an action of toruble entry and detainer
be maintained without a demand for and a reasonable
opportunity to make payment.” Cole v. Johnson, 94
N. W, 1113 (120 Ia. 667).

“Where, in a lease, it was stipulated that if the lessees
failed to pay, first, rent at a certain time, or second,
taxes, ete., or to refund those paid by lessor, the lease
should be forfeited. * * * ‘Where such lessors were
accustomed to collect rent themselves, and the rent was
due July 1st, and where the lessms were not in the
state until the oth, when the rent was tendered; held, .that

sufficient and substantial compliance with the terms
of the lease was shown?” Burnes v. McCubbin, 3 Kan.

221, See Wilson v. Jones & Tapp, 1 Bush (Ky.) 173

The adjudicated cases of the supreme court of thls
state are in accord with the doctrines announced in the
other states. In the case of Haynes v. Union Investment
Co., 35 Neb. 766, Judge Maxwell, who wrote the opinion,
says: “Under the decisions of this court a demand may
be made by a notice to quit. Hendrickson v. Beeson, 21
Neb. 61. If this is a sufficient demand it-is probable
that a tender of payment at that time would defeat
a recovery.” Paragraph 2 of the syllabus reads:

“In order to work a forfeiture of a lease for non-
payment of rent there must be a demand on the tenant
for the rent, although such demand may be in the form
of a notice to quit.”

The case of Haynes v. Union Investment Co., supra,
is cited by the supreme court of South Dakota, in which
that court lays down the general rule as follows: “Pay-
ment or tender of the rent by the lessee within three days
after the notice to quit, given under Comp. Laws, sec.
6073, for nonpayment, is served, prevents a forfeiture.”
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Dakota Hot Springs Co. v. Young, 9 8. Dak. 577.

Where there is no attempt at evasion or fraud in the
payment of rent, but on the contrary an honest, endeavor
and intention to comply with the terms of the lease,
as shown by the record in this case, a forfeiture should
not be given.

In the case of Springfield F. & M. Ins. Co. v. McLimans
& Coyle, 28 Neb. 846, this court said: “Trorfeitures are
not favored and should not be enforced unless the courts
are compelled to do so.” And in the case of Hanover Fire
Ins. Co. v. Gustin, 40 Neb. 828, this court reiterates this
doctrine: “Forfeitures are odious in law and should
never be enforced unless the court is compelled to do so.”

[n the opinion written in the case of stabrook w.
Hughes, 8 Neb. 496, it is said: “Where a tenant has
forfeited his lease, by a breach of the covenant for the
payment of the rent, courts both of law and equity
consider the clause of reentry (or forfeiture) to be mainly
inserted for the landlord’s security, and will interfere
in the tenant’s behalf, although all the formalities of a
“common-law demand may have been complied with, upon
his satisfying the rent due, and making compensation
for any damages which the landlord may have sustained
in consequence of this omission.”

In Ostenberg v. Scottsbluff Iniestment Co., 106 Neb.
143, this court announces the general doctrine: “Equityt
has power to relieve against a forfeiture of a lease for
the nonpayment of rent on the day stipulated, and such
power should be exercised when the circumstances are
such as to call for the exercise of equitable principles,
and where, if withheld, gross injustice will follow, when
the failure to pay the rent was not wilful or such cul-
pable neglect as to amount to the same thing.”

In the instant case everything in the record shows
the good faith of the lessee and his intention to pay
the rent promptly at the time the same became due and
in the customary manner agreed upon between the
parties. As this court has held, equity considers the
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general stipulations for entry by the landlord on the
nonpayment of rent as intended for securing the rent,
and not for forfeiting the lease, if the fenant shall have
acted in good faith and shall promptly pay the rent
when demanded or before the landlord suffers loss or in-
convenience from the delinquency. Such provisions of the
law and of leases regarding torfeitures for nonpayment
of rent are not for the purpose of enabling the landlord
to obtain undue advantage of a tenant by a forfeiture
-of the lease on technical and inequitable grounds.

Under the plea of not guilty or under an answer of
general denial in cases of forcible entry and detention
brought by a landlord against a tenant, the tenant is
entitled to all the defenses, whether of law or equity,
which are warranted by the evidence, and in this case
it appears that the facts, the law and the equities are
all on the side of the tenant.

The judgment of the district court is reversed and this
cause is remanded for further proceedings,

REvERSED.

Fraxseura, J., dissenting.

I am unable to concur in that portion of the opinion,
and the rule stated in the syllabus, that a tenant is
entitled to a demand for and a reasonable opportunity
to pay the rental before a landlord can claim a forfeiture.,
Our statute was intended, I believe, to put an end to
that common-law rule. Where a tenant fails, refuses
or neglects to pay his rent when due, he is from that
moment a tenant holding over his term, and the land-
lord’s right to eject the tenant has then become complete.
Unless by some action on his part the landlord affirma.
tively waives the forfeiture, he need only serve the statu-
tory notice to vacate and bring an action in forcible
entry.

I agree with the rule, as stated in the opinion, that
equity may relieve against the forfeiture, and that it is
proper that it should do so, when it appears that the
rent has been forwarded in conformity with a custom
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established by the parties, but I do not agree that before
the landlord can establish the legal right to a forfeiture
he must make some sort of demand on the tenant for the
rent; nor do I believe that the facts in this case show
that, by an established custom, the landlord was to re-
ceive delayed payments. O’Connor v. Timmermann, 85
Neb. 422,

Cratpnis O. WEINGAND, APPELLANT, V. CITY OF NORTH
PLATTE BT AL., APPELLEES.

Fitep MarcH 1, 1922. No. 21709.

1. Torts: JoiNxT AND SEVERAL LiamiLiry. Where an injury is suf-
fered in consequence of the wrongful acts of several persons,
all of whom contribute directly to cause the injury, though there
was no conspiracy or joint concert of action, they are jointly
and severally liable.

2 Nuisance: INguxNcTioN: DAMAGES. An action for an injunc
tion to restrain or abate a continuing nuisance may be main-
tained by any person who suffered damage or injury thereby,
and he may in the same action be allowed to recover for any
past or present damage which he has sustained by reason of the
nuisance.

3. Costs. Litigants cannot escape their liability for costs in an
action, where they cease the commission of the acts amounting
to a nuisance after action is commenced, and where they answer
to the merits and contest the right of plaintiff to the relief
prayed at the trial.

4. Nuisance: INJUNcCTION: Damages. Evidence examined, and held
to sustain the action of the trial court as to the granting of
the permanent injunction; but, the trial court having made the
finding that the nuisance complained of caused the damage
to the plaintiff, and the amount of such damage not being in
dispute, the plaintiff should be entitled to recover his damages.

ArpeaL from the district court for Lincoln county:
HaxsoN M. GriMES, JUDGE. Affirmed as modified.

Halligan, Beatty & Halligan, for appellant.
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Weingand v. City of North Platte.

Beceler, Crosby & Baskins, Hoagland & Carr and I. H.
Evans, contra.

Heard before LrrroN, Deax and Day, JJ., CORCORAN
and Goss, District Judges.

Corcorax, District Judge.

The plaintiff and appellant in this litigation is the
lessee of the McCabe Hotel at North I’latte. The defend-
ants and appellees, except the city and its sewer inspector,
are owners of buildings situated upon lots in the same
city block as the hotel in question. The plaintiff filed
his petition, and charged the detendants with the viola-
tion of an ordinance of the city, which prohibited the
diverting of rain water from the roofs of buildings into
the sanitary sewer system of the city. It was claimed by
the plaintiff that each of the defendants had effected con-
nections with the sanitary sewer in the alley back of
the respective buildings, and thus diverted the rain water
trom the roofs of their buildings into the sewer, thus
overloading the lateral sewer and causing it fto back
up through the toilets and wash bowels in the hotel base-
ment and flooding the basement with sewage; that in
the months of June and July, 1919, there occurred sev-
eral heavy raing, and that with the rain water diverted
from the roofs of defendants’ buildings the sewer was
overloaded and was unable to carry off the water and
sewage, and as a consequence the basement of the hotel
was flooded, as above set forth, to the damage of the
plaintiff and his business. The plaintiff asked that the
defendants and each of them be enjoined from continuing
the nuisance and for damages.

The defendants filed separate answers, which answers
were all very similar, and each of them contested the
right of plaintiff to either an injunction or damages,
and urged about every defense known to the law and our
system of practice. In addition to the other defenses
pleaded by the defendants, Walla Walla lodge of Odd
Fellows tendered the defense that their building had
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been disconnected from the lateral sewer for some months
prior to the damage complained of, and this defense
was sustained by the evidence and the court denied the
injunction as to this defendant. The action proceeded
against all the other defendants, and the decree was
rendered granting a permanent injunction against main-
taining these connections with the lateral sewer, but
denying the allowance of any damages to plaintiff. The
plaintiff has brought the case to this court upon appeal
on account of the refusal of the trial court to allow his
damages, which, according to the proof, amounted to
$374. The defendants have perfected a cross-appeal
complaining of the granting of the injunction against
them.

Dr. McCabe, the owner of the hotel building, had also
commenced a like suit against the same defendants which,
by stipulation, was consolidated with this case and the
two actions tried as one. Dr. McCabe proved that he
had sustained considerable damage to his building by the
flooding of the basement, including the practical destruc-
tion of the concrete floor and damages to the plumbing
and fixtures, but he has prosecuted no appeal from the
refusal of the court to allow damages and - therefore
that feature of the litigation requires no further consider-
ation.

The evidence established without dispute that exces-
sive rainfalls occurred in North Platte on June 4 and 8
and July 3 and 5, 1919, npon each of which dates more
than an inch of rain fell in a very short time. The plain-
tiff claimed that upon the occasion of each of these rains,
the water being conducted from the roofs of defendants’
buildings into the ten-inch lateral sewer, the sewer was
so overloaded that the water and sewage was backed up
through the plumbing fixtures, flooding the basement to
a depth of more than a foot, and that he was put to the
expense and inconvenience of pumping out the water
and filth, and disinfecting the premises, and also of
plugging up the plumbing in the attempt to prevent the
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water flocding through the fixtures. This water appeared
to be backing into the building with considerable force.
Shortly after the plumbing fixtures were plugged to pre-
vent its coming in that way, the eight-inch reinforced
concrete floor commenced to bulge, and in a short time
was cracked and broken and raised up across the middle
about one foot. This, of course, proved conclusively that
there was a large amount of water in the ground, either
coming from the sewer or elsewhere, and that there was
sufficient pressure to break through the floor, which was
well reinforced with 3% inch steel rods and the system
of steel matting used for reinforcing and to add strength
to the floor. These matters were not disputed in the
evidence. The testimony of a number of competent en-
gineers was offered by both plaintiff and defendants.
These expert witnesses in all essential particulars agreed
upon the proposition that the city of North Platte is
situated between the North and South branches of the
Platte river, about three miles above the junction of the
two streams; that the ground is generally flat and level,
the elevation of the ground at the hotel building being
about the same as the bed of the South Platte river;
that on account of the high elevation of the water in
the ground it is almost impossible to maintain a cellar
or a basement under any of the buildings of the city;
that this ground water rises and falls with excessive
moisture or the opposite condition; that, in times of
continued heavy rains saturating the ground, the ground
water rises close to the surface, even within two feet of
it; that, while the sewers are what are known as sanitary
sewers, still the joints are not made water tight, and as
a consequence this ground water enters the sewer through
the joints, which occur every 214 feet, and is carried
along with the sewage. At times the ground water nearly
fills the sewer. The only reasonable or fair inference
which can be adduced from the evidence is that the ad-
dition of the rain water from the roofs of defendants”
buildings so overtaxed the carrying capacity of the sewer
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that it not only contributed to but was the moving factor
which caused the damage to the plaintiff. The trial court
made a specific finding to this effect in the decree. It
follows that in this respect the trial court erred in
refusing to allow the plaintiff the damages sustained,
the amount of such damages not being disputed in the
evidence. The decree to this extent should be modified.

The defendants, upon each of the cross-appeals, insist
that the injunction should not have been allowed against
them; that the owners of the buildings are improperly
joined with the city; that the damage, if any, was caused
by the ground water, vather than their down-spouts;
and some of them pleaded that the sewer was a publie
highway which all were free to use, and at the close
asked to be permitted to amend their answers and plead
that the plaintiff had allowed water from some small
areaways to be conducted through the sewer, and that
e was therefore estopped to ask to enjoin them.

The law is too well settled to warrant any extended
discussion of the points raised. The ordinance of the
city prohibited the conducting of rain water into the
sanitary sewer system of the city. It was therefore un-
lawful, and the knowledge or connivance of ' the - city
" officers with the unlawful use of the sewer system does not
in any manner change the situation, except to furnish a
valid reason for making the city and its offending of-
ficers parties to the litigation. We are aware of the pro-
vision which declares: “Nor shall any rain or surface
water be admitted to the soil pipe.” The cbject of the
legislation was not to protect the soil pipe, but to protect
the sanitary sewerage system of the city from being
overloaded and converted into a system of storm sewers,
and with the obvious intent of the city council of prevent-
ing and obviating just such conditions as arose in the
present case. The rule appears to be well settled that
when two or more persons act independently of each
other, and diverse and disconnected, and their acts are
without concert, but the action causes a single injury,
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all are jointly and severally liable. Twitchell v. Glenwood-
Inglewood Co., 131 Minn. 375; Virtue v. Creamery Pack-
age Mfg. Co., 123 Minn. 17; Johnson v. Thomas Irvine
Lumber Co., 75 Wis. 539 ; Elkhart Paper Co. v. Fulkerson,
36 Ind. App. 219. This is true, even though one of the
parties is a municipal corporation or an officer of such
corporation.

The defendants vely upon the rule stated by one of
the federal cowrts in Carmichael v. City of Texarkana,
116 I'ed. 845, where it was held that the inhabitants of
a city are improperly joined with the city in a suit for
damages and an injunction on account of the negligence
of the city in the construction and operation of a sewer.
This rule can have no application here. The plaintiff is
not proceeding against the city on account of any negli-
gent construction or operation of this public utility.
What the plaintiff complains of is the unlawful wuse
which the defendants have attempted to make of the
sewer, to plaintiff’s damage. The plaintiff would be justi-
fied in invoking the protection of the law regardless of
the ordinance. If the city had never adopted such an
ordinance the plaintiff might appeal to a court of equity
to protect his property from the devastation shown to
have been inflicted in the present case.

After the trial and before the submission of the case
the defendants asked to be permitted to amend their
answers and tender a new issue—that of an estoppel
against the plaintiff for having allowed the rain water
which fell upon some small areaways in the hotel build-
ing to be conducted through the sewer. The trial court
probably believed the matter too trivial to permit the
amendment; and we cannot say that there was any
abuse of the exercise of a sound discretion in the refusal.

The defendants Christian Brodbeck and Harry A.
Brodbeck have filed a separate brief and asked to be
relieved from costs on account of having disconnected
their building from the sewer after the commencement
of the action and after service of summons. These de-
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tendants would be in a better attitude to make this
appeal for clemency it this was the issue they had tend-
ered to the trial court. Instead, they filed an answer
pleading every defense set forth by the other defendants,
insisting that the sewer was a public highway, and upon
the right to use it in the manmer complained of, and
urging every technical and legal defense which could be
conjured up in the brain of their able counsel. Their
situation is no different from their codefendant, Knights
of Columbus, who disconnected their building on July
15 as soon as they knew of the commencement of the
action. These defendants Brodbeck fought the case
through to the bitter end and lost, and helped to make
the expenses of this trial. They should pay their share
of the costs and the damages. The city, however, is not
liable for such damages, 19 R. C. L. 1102, 1106, secs.
385, 390.

The decree of the trial court granting the perpetual
injunction is clearly right and should be to that extent
affirmed. The cause is remanded to the district court,
with directions to modify its decree, allowing the plaintiff
damages against the defendants, other than the city and
the sewer inspector, in the sum of $374, with 7 per cent.
interest from the date of the trial, and his costs in the
distriet court and in this court.

AFFIRMED AS MODIFIED.

NEBRASKA STATE BANK, APPELLANT, V. 1. C. HOWE,
APPELLEE.

FiLep MarcH 1, 1922. No. 21822.

. Evidence. As between the indorser and indorsee, the form of in-
dorsement of a past due note is not conclusive, but the nature
of the contract may be proved by parol testimony.

AppeAL from the district court for Cheyenne county:
HansoN M. GRIMES, JUDGE. Affirmed.
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Warren & Hodgkin, for appellant.
0. A. Torgerson and W. J. Ballard, contra.

Heard before Morrissey, C.J » ROSE and AvpricH, JJ.,
F1rzeeEraLp and WAKELEY, District J udges.

Frrzaeravp, District Judge.

Plaintiff brought this action against defendant to
recover from defendant on a note payable to defendant,
made by P. I'. Hoke, and indorsed by defendant in blank,
and delivered to the plaintiff bank.

Defendant in his answer states that the note was
indorsed and delivered to plaintiff after maturity,. and
only upon consideration that defendant would be dis-
charged from liability on a note of about equal amount
made by defendant and held by plaintiff. Defendant
further stated in answer that, while his indorsement on
the note here sued upon was made in blank, there was a
parol agreement between plaintiff and defendant, at the
time of making the indorsement and delivery of the
note in question, that plaintitf would look to P. T, Hoke,
the maker of the note, and to him alone, for payment
thereof, and that the indorsement was made only for the
purpose of transferring title to the note.

The case was tried to a jury, who found in favor of
defendant on the issue as to whether or not plaintiff
had agreed to hold defendant harmless on his indorse-
ment of the note. Judgment was entered on the verdict,
and plaintiff has appealed to this court.

No comment is made on the evidence in the case, and
plaintiff relies for a reversal of the district court’s judg-
ment on the proposition of law as to the admissibility of
parol testimony “to vary or explain the contract of a
general indorser of past-due paper as betwéen the im-
mediate parties.”

Counsel for plaintiff and appellant admit in argument
and in their briefs that this court is on record in favor
of the admissibility of parol evidence, but contend that
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we are in the minority, and that the holdings of this
court which established this doctrine cannot be sustained
since the adoption by this state of the negotiable instru-
ments law. We cannot indorse the theory of counsel
for appellant. This court has been consistent in its hold-
ings on the point from 1893, when it rendered the decision
in Holmes v. First Nat. Bank, 38 Neb. 326, to 1903,
when it affirmed the doctrine in Jaster v. Curric, 69 Neb.
4 The doctrine laid down by this court in Davis ».
Sterns, 85 Neb. 121, which was after the passage of the
negotiable instruments law, would, we think, fit the
instant case; but there is no occasion for reliance on
other than holdings of this court on the exact proposition
in question before the passage of the act referred to.
The statute was enacted to facilitate the circulation
of negotiable paper, and was never intended to fix on
an indorser a liability which he did not intend to assume,
unless it should become a question as to who should lose,
as between the indorser and an innocent purchaser for
value. It never was intended to allow an indorsee to
make certain representations to an indorser as an induce-
nment to the indorsement, and later stand behind the
legislative act while the court is taking from the in-
dorser something which he never contracted to give,
and which he specifically contracted orally that he should
not give.

The jury in the instant case found that plaintiff agreed
not to look to defendant for paymernt of the note, and that,
relving on this agreement, defendant indorsed the note
in blank. By this act he became a general indorser,
liable on the paper to all subsequent holders in due
course, but did not sacrifice his right to show by parol
testimony just what the contract of indorsement was,
as between plaintiff and defendant. The decisions of
this court in Holmes v. I'irst Nat. Bank, supra, Corbett
v. Fetzer, 47 Neb. 269, United States Nat. Bank v. Geer,
53 Neb. 67, and Jaster v. Currie, 69 Neb. 4, are still the





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































