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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICIAT-
ING AT THE ISSUANCE OF THIS VOLUME

Number of

District Counties in District Judges in District Rgfig%’acée
First .o Johnson, Nemaha, Paw-|John B. Raper........ Pawnee City
nee and Richardsen.
Second........- Cass, Otoe and Sarpy. Tames T. Begley....o Plattsmouth
uancaster. Elliott J. Clements . |Lincoln

William M. Morning.
Frederick E. Shepherd.
Willard E. Stewart..

Lincoln
Lincoln
Linecoln

-{Burt, Douglas and Wash-

Omaha

ington. Omaha
Charles A. Goss. Omaha
Charleg Leslie.... Omaha
William A. Redick. Omaha
Willis G. Sears...... |Tekamah
Carroll O. Stauffer. Qakland
Alexander C. Troup Omaha
Arthur C. Wakeley ..|Omaha

Fifth...coee..c. AButler, Hamilton, Polk [George F. Corcoran.........|York
Saunders, Seward and |Edward E. Good .|Wahoo
York. :

Sixth.....cooeeeeeed Boone, Coilfax, Dodge,|Frederick W. Button Fremont
Merrick, Nance and A. M. Post |Columbus
Platte.

Seventh............ Clay, Fillmore, Nuckolls.|Ralph D. Brown........... Crete
Saline and Thayer. .

Eighth.............. Cedar, Dakota. Dixon anc|Guy 7T. Graves.................... | Pender

: Thurston. '

Ninth....cceeeeeee | Antelope, Cuming, Knox.}William V. Allen. Madison
Madison, Pierce, Stantor|Anson A, Welch.. wayne
and Wayne.

Tenth.. .]Adams, Franklin, Harlan|Lewis W. Blackledgze. Red Cloud
Kearney, Phelps and William A, Dilworth......... Holdrege
‘Webster.

Eleventh......... Blaine. Garfield, Grant |Edwin P. Clements. Ord
Greeley, Hall, Hooker |Bayard H. Paine.... .}Grand Island
Howard, Toup, Thomas
Valley and Wheeler.

Twelfth...........] Buffalo, Custer, Logan and|Bruno O. Hostetler............... searuey
Sherman.

Thirteenth...... Cheyenne, Dawson, Deuel
Keith, Kimball, Lineolp|J. Leonard Tewell........... Sidney
and McPherson,

Fourteenth....JChase, Dundy, Frontier|_harles E. Eldred............... McCook
Furnas, Gosper. Hayes
Hiteheock, Perking and
Red Willow.

Fifteenth......... Boyd, Brown, Holt, Keya] tobert R. Dickson............... 'O’Neill

. Paha and Rock.

Sixteenth........ Box Butte, Cherry. Dawes {William H. Westover......... iRushville
Sheridan and Sioux.

Seventeenth... | Arthur, Banner, Garden |P. J. Barron.......ce.i.Scottsbluff
Morrill and Seotts Bluff.

Eighteenth....}Gage and Jefferson. ueonard W, Colby............. Beatrice
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PRACTICING ATTORNEYS
Admitted Since the Publication of Vol. CVI

ANDERSON, CLYDE
BarncoM, Wam E.
BARTUNEK, LEON N.
BeaL, CarL RicHARD
BoncarpT, CHARLES F.
BRINKMAN, FRED A.
Brownr, CaMERON H.
BRYANT, WiLLiAM B.
Burorp, WY C.
BUTLER, IrvING R.
CARRICO, GEORGE A.
CARTNEY, CaArr C.
CERNEY, ALFRED V.
CHAR, WAl YUEN
CLARKE, Rusu C.
ConNER, CLYDE WILLIS
CorBITT, GRADY
CoRrNELL, NATHAN H.
CRAVEN, GEORGE I.
CRAWFORD, BRYCE, JR.
DAvVEY, JoHN
DENSMORE, LEONARD D.
DorNBAUGH, EUGENE E.
DupLEY, WILriaMm L.
Dunrar, RODNEY S.
EMERY, PRAIRIE W.
FINkELSTEIN, Louis B.
FisHER, EpwARDp C.
FLINT, WILLIAM SPENCER
Forp, RALPH W.
FREDERICKSEN, LAWRENCE
GARROTTO, PAUL J.
GRrAY, PAurL HarOLD
GREEN, ALVIN B.
GUDMUNDSEN, ELMER T.
HALBERSLEBEN, JosepH C.
HANNAN, LAWRENCE JAMES
HANSON, ALBERT T,
HANSON, W. DEwWEY
Harping, N. STory
HELLNER, FRED N.

HERBERT, WALTER M.
HirscaMAN, Leo H.
Hotz, RoBerT H.
HowiE, CLARENCE A.
HursMITH, GEORGE W.
JoHNsoN, RicHARD OSCAR
JouNsoN, WALTER R.
JounsToN, PHILIP N.
KASTNER, RarpH H.
KEARNEY, CHARLES -V,
KiecHEL, DoANE F.
Krey, FRANK L.
KoxkJer, H. EMERSON
LEACH, GEORGE O.
LatTrrELL, BRYAN L.
Luckey, EmiL F.
McBEAN, ALAN J.
McCarTHY, EMERSON J.
McDerMoTT, JoHN R.
MACFARLAND, DoNaLp D.
McGaAN, JAMES W,
McGuieaN, WILLIAM
McKiINLEY, HAROLD C. "’
MaLEe, THoMAS C.
MarLong, C. J.
MARSHALL, PaysoN D.
MaTrox, JoHN ‘L.
MEISSNER, RicHARD C.
MoLroy, Lro J.

MonNEN, DaANIEL J.
MorcoM, EpMUND BAILEY
MOREARTY, CHARLES B.
MuLviaiLL, Cram F.
Munnw, MoxT L.
MURRAY, WiLLiam L.
Neprow, RAY W.
NICKERSON, RALPH J.
Noran, WiLLiAM P,
NYE, M. BARLOW
O’'BriEN, THOMAS J.
O’NEn, Jou~N D.
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ORGAN, RICHARD J.
Oris, EpMUND R.
PETERS, J. FRED
PETERSON, CARL H.
PickEerT, JoHN C.

Pirie, CHARLES B.
RAMACCIOTTI, ALBERT L.
RANDALL, FRANK E.
RANpoLPH, DwiGHT H.
Rarp, CHARLES P.

ReaA, THoMAs B.
RHODES, ADLAI JACK
RoOGERS, GEORGE

ROSE, BARNHARD A.
RyaN, Lo V.
ScHLAEBITZ, OTTO F.
SCcHOBER, VicTOR R.
Scort, CHARLES B.
SEYMOUR, CHALMERs K.
SHANAHAN, JOHN B.

SH1PLEY, EDMUND D.
SHUMWAY, BURGESS M.

SLoAN, WiLLIAM MOKINLEY

SMitH, Leo J.
SPRINGER, MERLIN L.
STEINKRAUS, ARNOLD
STEVENS, HARrRY E.
STEVENS, PAauL T.
STEVENS, WADE
SwensonN, AXeL C. R.
THORNTON, GUY E.
TROYER, ROBERT R.
VaN PELT, ROBERT
‘WAGNER, IRVING S.
WaALRATH, FRED B.
Wnriams, DwicHT H.
WiLLiaMs, JOEN W.
‘WricHT, FLoYD E.
Youne, ARTHUR FARLEY
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During the period covered by these reports, in addi-
tion to the cases reported in this volume, there were 36
cases affirmed by the court without opinion.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1921

ANNA  MABEL SWEAT, ADMINISTRATRIX, APPELLEE, V.
WALKER D. HINES, DIRECTOR GENERAL OF RAILROADS,
APPELLANT.

Firep OcrtoBer 14, 1921. No, 21677,

1. Master and Servant: AcrioN rFor DEATH: NEGLIGENCE. Where,
in an action for damages for the death of plaintiff’'s de-
cedent against the director general of railroads, instituted under
the federal employers’ liability act, arising out of an alleged
violation of the federal safety appliance act, it appears from the
undisputed testimony that, while in transit, the automatic coupler
to one of the defendant’s cars become broken and discarded as
unfit' for further use, and instead of conveying said “bad-order”
car to the nearest point for repair, as required under the statute,
the defendant caused said car to be fastened to the car behind it
by means of a chain, and, thus fastened, mingled said “bad-
order” car with other commercial cars and proceeded to haul it
toward its destination at a distant point in a neighboring state,
held, said act on the part of the defendant to be negligence
per se.

QUESTION FOR JURY: SUFFICIENCY OF EVIDENCE:
AssumrrioN oF RISK. On the claim by defendant that decedent,
in being where he was and in doing what he did at the time of
the happening of the accident, resulting in his death, was a
mere volunteer, and not engaged in the master’s service, and that
it was the duty of the court to so declare as a matter of law and
direct a verdict for the defendant accordingly, held, that under
the evidence the question was one of fact properly to be sub-
mitted to the jury. This having been done, under a proper in-
struction, and a verdict favorable to the plaintiff returned, held,
further, that the evidence is ample to support a finding for plain-
tiff in this respect; held, further, that, if decedent was properly

(1)
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engaged in the master’s service at the time and place of the acci-
dent, he did not assume the risk of danger incurred thereby,
even though he had full prior knowledge of the same.

. MEASURE oF DaMaceEs. In an action for damages
against the director general of railroads for the death of plain-
tiff’s decedent, instituted in a state court under the federal em-
ployers’ liability act, upon a finding for plaintiff, the measure of
damages must be settled according to the principles of law as ad-
ministered by the federal courts requiring the ascertained pro-
ceeds of the probable future earnings of decedent to be reduced
to their presemt worth and to include in the verdict to be re-
turned by the jury such sum only, and it is the duty of the state
court to so instruct the jury. The defendant having tendered
such instruction to the trial court, and the same being refused,
and the court giving no other instruction upon the subject, held

€rror.

. Excessive Damaces. In view of the foregoing
and in connection therewith, held, further, that the verdict and
the judgment rendered thereon is grossly excessive, because of
which a new trial must be granted.

APPEAL from the district court for Dawes county:
Wirriam H. WESTOVER, JUDGE. Reversed.

Wymer Dressler, Robert D. Neely and Paul S. Topping,
for appellant.

M. F. Harrington and Gerald F. Harrington, contra.

Heard before Morrissgy, C.J., ROSE, ALDRICH and
FrLansBURe, JJ., DicksoN and TRrOUP, District Judges.

Troup, District Judge.

This is an action for damages against Walker D. Hines,
as director general of railroads, brought by Anna Mabel
Sweat, the administratrix of the estate of her deceased
husband, who at the time of the accident, resulting in his
death, was a freight conductor in the employ of the de-
fendant. The action is brought under the federal em-
ployers’ liability act (U. S. Comp. St. 1918, secs. 8657-
8665) and involves the alleged violation of the federal
safety appliance act (U. S. Comp. St. 1918, secs. 8605-

8650).
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The plaintiff’s petition contains the usual allegations
necessary to maintain the action and prays for a judg-
ment in the sum of $100,000. -The defendant admits the
death of deceased at the time and place alleged, and that
at the time of the accident resulting in his death he was a
conductor in the general employment of the defendant,
but alleges that at the time and place of the accident the
deceased was a mere licensee and volunteer, that any de-
fects which may have existed in the equipment of defend-
ant’s car were open and obvious and well known to de-
ceased at the time, and that by reason thereof he assumed
the risk of any injury arising therefrom, and denies all
other allegations of plaintiff’s petition, and all liability
for the death of decedent, and prays a dismissal of the
action. The reply denies all new matter in defendant’s
answer. '

A trial of the case to a court and jury resulted in a
verdict of $55,000. TUpon motion by defendant for a new
trial the court required as a condition precedent to the
denial thereof a remittitur by plaintiff of $15,000 from
the verdict, to which plaintiff agreed, and thereupon mo-
tion for new trial was overruled, aud a judgment rendered
for the plaintiff in the sum of $40,000 and costs. The de-
fendant appeals.

The following facts may be regarded as either admitted
in the record or established by the undisputed evidence:
On the 27th of September, 1919, one Sprague, in the em-
ploy of the defendant, was conducting a freight train from
Lusk, in the state of Wyoming, to Chadron, in the state
of Nebraska. When this train reached a point near Da-
kota Junction, Nebraska, about 4 miles west of Chadron,
the draw-bar at the west end of a car loaded with coal
pulled out; the same was taken and thrown to one side on
the right of way, and the coal car, thenceforth' known as
the “bad-order” car, was coupled to the car next in the
rear, the same being a flat car loaded with lumber, by
means of a chain. Apparently these two cars, the coal or
“bad-order” car, and the lumber car to which it was at-
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tached, were not to go to Chadron, but were destined to
some point north from Dakota Junction on the Black Hills
line in South Dakota. ‘Conductor Sprague left the coal
and lumber cars at Dakota Junction and came into Chad-
ron and reported to the train dispatcher at Chadron the
existence and condition of the “bad-order” car at Dakota
Junction. Chadron was the nearest repair shop to Da-
kota Junction where the defective coupler could be re-
paired. On the next morning, September 28, one Gale, a
freight conductor in the employ of defendant, was ordered
from Chadron with a caboose and two engines to proceed
to Dakota Junction, there “pick up his train” and pro-
ceed northward. In the course of making up this train
and in moving or switching the “bad-order” car, the chain
coupler thereon broke and was again repaired by another
chain. It appears that Conductor Gale received no ex-
press orders respecting the “bad-order” car, nevertheless
he included the same in his train, assigning it a place just
next forward from the lumber car, and being the second
car forward from the caboose, and, thus situated, fastened
by a chain to the lumber car in its rear, the train pro-
ceeded northward as far as Smithwick, South Dakota, ar-
riving there about 10:20 in the forenoon.

In the meantime the decedent, as freight conductor, was
engaged in conducting a south-bound freight train from
Deadwood, South Dakota, destined to 'Chadron, Nebraska,
and arrived at Smithwick, South Dakota, at 10:10 in the
forencon of the 28th, where he had an order to await the
coming of the north-bound train, which arrived ten min-
utes later; so that at all the times herein mentioned the
defendant and the two conductors of both the north-and
south-bound trains were engaged in the traffic of inter-
state commerce. As the north-bound train pulled in on
its track, the decedent and one of his brakemen stood by
on the east side of the moving train, and as the “bad-
_ order” car passed them their attention was attracted to
the chain coupling between the coal and lumber cars, and
they both immediately proceeded to walk northward the
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short distance to where the “bad-order” car had stopped.
At or about the same time the conductor of the north-
bound train appeared on the opposite or west side of the
chain coupling of the “bad order” car, and, for the pur-
pose of inspecting the chain coupling or to readjust the
same, or both, both conductors about simultaneously
stepped in between the cars from their respective sides,
and were there but about a half minute when the engineer
of the north-bound train, for the purpose of placing his
engine opposite the water tank, a few feet in the rear, to
take water, without an order to do so, but, of course,
without any knowledge that the conductors were between
the cars, suddenly backed up the train, and, there bein
nothing to prevent the “bad-order” car from coming into
immediate contact with the lumber car in the rear, it did
80, and both conductors were instantly crushed to death.
In addition to these undisputed facts it must be con-
ceded that the defendant had no lawful right to haul this
“pbad-order” car as it did, commingled as it was with
other commercial cars. It was its duty under the statute,
after discovering its defective condition, to take it at once
to the nearest repair shop, which was 'Chadron, four miles
east of Dakota Junction, where the defect occurred; but,
in the event of hauling it at all, it was the duty of the
defendant under the rule governing such a situation to
have placed the “bad-order” car at the rear of the caboose.
And, had the defendant done either, this accident could
not have occurred. So that the defendant, in dealing with
this “bad-order” car as it did, was guilty of negligence
per se. And, further, if the two conductors were right-
fully between the cars in pursuance of a duty to the de-
fendant under their employment, they did not assume the
risk of the danger incurred in so doing, even though they
had full prior knowledge (which, of course, they had) of
the defective coupling. So that the liability or non-lia-
bility of the defendant in this case depends upon the one
question: Was Conductor Sweat, the deceased, justified
in going between the cars at the time and under the-cir-
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cumstances he did, and in pursuance of a duty or obliga-
tion devolving upon him, arising out of his general course
of employment with the defendant?

The defendant urgently insists that he was not, that he
had his own train to look after, and that he was not
called upon nor had he any business to meddle with the
operation of another man’s train, and that in so doing
he was a pure volunteer, by reason of which no recovery
can be had for the injury incurred.

The defendant itself promulgated a book of rules pre-
scribing the duties and obligations of its various em-
ployees in the course of their employment, and distributed
the same generally among its employees, one of which was
furnished the deceased and was in his possession when he
met his death, and from which the following was intro-
duced in evidence:

«1152. In cases of accident to trains, storms, or other
causes which may prevent the movement of trains, they
will render all possible assistance in restoring normal
conditions, whether coming under their particular duties
or otherwise, and co-operate with other departments in
the protection of the company’s property.”

A number of the employees of defendant in giving evi-
dence in behalf of the plaintiff were permitted to testify,
over the objection of defendant, that it was likewise the
custom and practice of defendant’s employees generally,
when present, to assist each other in every way possible,
particularly in the way of promoting traffic in the move-
ment of trains, irrespective of whether they were of the
same crew, or in the same department of service. The
defendant objected to the admission of such testimony
without first requiring the plaintiff to show, if she could,
that the defendant had knowledge of such custom. If the
rule itself did not furnish a sufficient basis for a finding
of defendant’s liability, providing the deceased was right-
fully within its provisons, then it might have been held
error for the court to have received evidence of a custom
of employees without first showing that the defendant had
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knowledge of the same, and in some manner expressly or
impliedly sanctioned it. But if the rule itself, with the
record stripped of all evidence of custom, is sufficient for
the purpose stated, which we think it is, then the receipt
of evidence that it was the custom or practice of em-
ployees to observe the rule by complying with its pro-
visions, which is manifestly all the evidence amounts to,
would at most be error without prejudice. So that the
only question still is: Was the deceased justified in such
a measure in doing what he did and being where he was,
when the accident occurred, as to render the defendant
liable for his death? . .
Donald Snyder, one of Conductor Sweat’s brakemen,
was the only eye-witness to the accident, present at the
trial and testifying. Snyder and Conductor Sweat were
together on the east side of the track as the north-bound
train containing the “bad-order” car pulled in on its
~track, and both, attracted by the chain coupling, walked
up to where the car had come to a stop, and Snyder, be-
ing present, saw all that transpired respecting the acci-
dent. He testified, in substance: Gale (the conductor
hauling the “bad-order” car) stepped between the cars
first, and Sweat immediately afterward ; the draw-bar was
out on the south end; the coal car was fastened to the
lumber car with a chain; was not very tight; the pin-lifter
had been broken off and was hanging down almost to the
ground; saw Gale take hold of pin-lifter and give it a
jerk, but didn’t budge it, then Sweat took hold on east
side and tore it off and handed it to Gale, who threw it on
the car; first thing I heard Gale say was about taking up
a link in the chain, he said he figured on taking up a link
in the chain; from place Gale stood he could not pick up
pin-lifter; Sweat was the only man from where he was
standing; I was going in there to help, but Sweat beat me
to it; at time of crash Sweat did not have his hands on
anything, he was just turning his body a little; it was
about one minute and a half from the time the train
stopped until it backed up and the accident happened,
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and Sweat had not been between the cars but about half a
minute before he was killed.

Owen E. Dugan, in the service of the railroad company
for 25 years, part of the time as yardman, testified that
there is danger in having a loose pin-lifter in a train; it
is barely possible that the pin-lifter would have got under
the wheels of the hind car and put it off the track.

One Koske, a brakeman on Conductor Gale’s train, be-
ing unable to attend the trial, an affidavit of the defend-
ant’s counsel declaring what Koske would testify to, were
he present in court, was admitted in evidence. It was
admitted that Koske would testify that, upon the arrival
of their train, he and Conductor Gale got off their way-
car with the necessary tools for the purpose of packing a
hot box on a car forward from the “bad-order” car; that
he, Koske, was just opposite the opening between the cars
where Gale and Sweat were killed when the engineer
gave three short whistles of the engine, signifying the
intention to back the train, which Koske distinctly heard;
that neither Gale nor Sweat were between said cars for
any purpose in connection with repairs to said coupling,
but only happened to see each other on opposite sides and
came into the opening for the sole purpose of holding
friendly conversation; that the “bad-order” car was
properly chained up and required no repairs; that Koske
was in position to hear the conversation between Gale
and ‘Sweat as they stood between the cars, and that same
did not pertain to any repairs to draw-bars or other parts
of the train, and that Gale did not say to Koske that they
would take up a link in the chain coupling, or make any
other remark to indicate intentions to make any repairs
to said “bad-order” car.

Witness Snyder, whose testimony respecting the acci-
dent is above related, testified in rebuttal that, when the
collision occurred, Koske was not at the opening between
said cars, but was half a car length forward of the
chained- car, and that, when collision occurred, “I hol-
lowed to him to pull the air, and he pulled the air on the
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car ahead of this car of coal,” and that he promptly did
s0, which, if true, indicated that he must have been at or
near the forward car brake when the order was given.

The above comprises the substance of all the testimony
relating to the immediate scene of the accident. At the
close of the trial the court, after stating certain uncon-
troverted facts, instructed the jury as follows:

“On this state of facts only two questions arise in this
case: Iirst, was the deceased, Norman Edward Sweat,
injured and did he die as the result of said injuries while
he was an employee of the defendant and while discharg-
ing a duty which he owed to the defendant? If the
plaintiff has established by a preponderance of the evi-
dence that he was injured and died as the result of the in-
juries by reason and on account of the violation of the
safety appliance act, and that at the time he was injured
he was engag-d in a duty which he owed to the defendant
-as™n employee of defendant, then the only question re-
maining is the amount of damages. Now, if you shall
find from the evidence that the deceased was a mere vol-
unteer or licensee, as claimed by defendant, and that it
was not, his duty to be between the defective car and the
lumber car, then there could be no recovery in this case.
Whether he was actually engaged in the discharge of his
duty as an employee of defendant at the time he was in-
jured is a question for this jury to determine upon the
evidence, and on this question the plaintiff must estab-
lish by a preponderance, which means the greater weight, -
of the evidence, that at the time Norman Edward Sweat
was injured he was an employee of the defendant and as
such employee was engaged in the proper discharge of
his duties to defendant. If that has been proved by a
preponderance of the evidence and to your satisfaction,
then the only question left for you to consider is the
amount of damage. If, however, the plaintiff has failed
to establish by a preponderance of the evidence that the
deceased, Norman Edward Sweat, was an employee of
defendant, engaged in the proper discharge of liis duties
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toward defendant, but was a mere volunteer or licensee,
then your verdict should be for the defendant. If the
evidence be evenly balanced on that question, it will be
your duty to find for the defendant. But if it be shown
by a preponderance of the evidence that deceased was
such employee, and that in the discharge of his duty as
such employee he was injured and killed on account of the
defective condition of this ‘bad-order’ car, then you should
find for the plaintiff and award such damages as will
compensate his widow and children for the loss sus-
tained.”

As before stated, the jury returned a verdict for the
plaintiff. Was the instruction given by the court and
above quoted a correct statement of the issue to be de-
termined, and was a verdict for the plaintiff sustained by
the evidence? We think the issue submitted to the jury
by the above instruction is a correct statement of the law
and the facts, and that a verdict for the plaintiff is sus-
tained by the evidence.

The defendant insists that Sweat in going between the
cars, whether for the purpose of inspecting or readjusting
the coupling, or otherwise, was a mere volunteer, and for
that reason no recovery can be had. We do not see how
it is possible to so hold in face of the rule promulgated
by the defendant hereinbefore referred to, prescribing the
duties of employees in such cases. It is no answer to the
apparent willingness of the deceased to assist, if assist-
. ance was needed, that he had not been invited to do so, or
that the crew of the train containing the “bad-order” car
was able to take care of their own trouble. The rule does
not require an employee before he shall assist or offer to
assist, where apparently assistance may be needed, to de-
cline such service until he shall be specially invited, or
vnless he shall have first determined that no one who
perhaps stands in a closer relationship to the service to be
performed is available. Such an attitude on the part of
an employee would be a violation of both the letter and
the spirit of the rule, and would result in an utter
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demoralization of the object and purpose intended to be
attained thereby. The deceased, in the discharge of his
duty to the defendant under the rule, was justified in
offering to assist, as he did, in the inspection and read-
justment of the defective coupler, and we are bound to
presume, in the absence of evidence to the contrary, that
what he did in that regard he did in good faith and in
observance of a duty required of him by his master; and
to penalize him because of his faithfulness in this respect
would be both unwarranted and unjust.

In this connection what the supreme court of the
United States said in Spokane & I. E. R. Co. v. Campbell,
241 U. 8. 497, 508, is applicable here:

“It is most earnestly insisted that the findings estab-
lish that Campbell was not in the course of his employ-
ment when he was injured, and consequently that judg-
ment could not properly be entered in his favor upon the
cause of action established by the general verdict. This
invokes the doctrine that, where an employee voluntarily
and without necessity growing out of his work abandons
the employment and steps entirely aside from the line of
his duty, he suspends the relation of employer and em-
ployee and puts himself in the attitude of a stranger or a
licensee. The cases cited are those where an employee
intentionally has gone outside of the scope of his employ-
ment or departed from the place of duty. The present
case is not of that character; for Campbell, as the jury
might and presumably did find, had no thought of step-
ping aside from the line of his duty. IFrom the fact that
he disregarded and in effect violated the order as actually
communicated to him, it of course does not necessarily
follow that he did this wilfully. The jury was not bound
to presume—it would hardly be reasonable to presume—
that he deliberately and intentionally ran his train out
upon a single track on which he knew an incoming train
with superior rights was then due. However plain his
mistake, the jury reasonably might find it to be no more
than a mistake attributable to mental aberration, or in-



12 NEBRASKA REPORTS. [VoL. 107

Sweat v. Hines.

attention, or failure for some -other reason to apprehend
or comprehend the order ¢communicated to him. In its
legal effect this was nothing more than negligence on his
part, and not a departure from the course of his em-
ployment.”

The court then speaks of some of the startling conse-
quences that would ensue if held otherwise, and closes by
saying: “The unsoundness of the contention is so ap-
parent that further discussion is unnecessary.”

We have examined the several cases cited by the de-
fendant in support of its view of the present case, but,
excepting three to be referred to presently, none of them,
in so far as we have been able to discover, involves in any
way the federal safety appliance act, nor were the courts
deciding them confronted with a rule of the defendant
company prescribing the duties and obligations of em-
ployees as in the case at bar, and are otherwise so dis-
similar to the instant case as to be regarded without ap-
plication. XNor do we believe that the application of any
of the three cases referred to is sufficient to justify an
extended review of the same, particularly in view of the
disposition we feel compelled to make of this case on an-
other point.

The case of 8t. Louis & S. F. R. Co. v. Conarty, 238 U.
. 243, the one, perhaps, most relied upon by defendant,
involved a.consideration of the safety appliance act, but
was not affected by a rule of the defendant prescribing
the duties of employees, etc., as in the case at bar. We
think but a casual examination of this case will readily
show that it can in no way affect the ruling required to be
made in the instant case, particularly when read in con-
nectieon with the later case of Louwisville & N. R. Co. v.
Layton, 243 U. 8. 617. The same may be said of the case
of Dodge v. Great W. R. Co., 164 Ia. 627, wherein the
plaintiff sought to invoke the provisions of the safety
appliance act, but without success. The case of Byram
v. Illinois C. R. Co., 172 Ia. 631, did not involve the safety
appliance act, but in the effort to save himself from the

Q
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charge of being a mere volunteer plaintiff sought to in-
voke a rule of the defendant company which, however,
plainly appeared to have no application to the act plain-
tiff was engaged in performing when the accident hap-
pened. We are convinced that the ruling in the case at
bar conflicts in no way with any principle of law de-
cided in any of the cases above cited.

We are likewise of the opinion that upon the facts dis-
closed by the evidence in the present case the defendant is
liable for the death of deceased. This disposes of the vari-
ous other assignments of error relating to instructions
given and instructions refused, pertaining to this phase
of the case.

The remaining principal assignments of error are: (1)
That defendant did not have a fair trial in the lower
court; that the whole trial was one of emotion and not a
fair and just consideration of the rights of the parties;
that there was a stage setting cunningly indulged in by
the friends of the plaintiff and her deceased husband in
the interests of plaintiff and to the disadvantage and
prejudice of the defendant, which the defendant was
powerless to overcome, all of which culminated in the
excessive verdict of $55,000, reduced by the court to
$40,000; (2) that the verdict, even as reduced, is grossly
excessive; (3) that the court erred in not instructing the
jury that if they found for the plaintiff they should reduce
to its present worth the financial loss which the evidence
showed the plaintiff, suing for herself and next of kin,
had sustained, and return a verdict for that sum only.

We think the defendant is entirely right on the last
two assignments and has much just reason for complaint
under the first one, and for all of which we think a new
trial must be granted. The aforesaid assignments being
so related to each other as they are, may be considered
together. We have carefully examined the record, which
discloses an account of things complained of occurring at
the trial, of an unusual nature, for.the most of which
the trial court can scarcely be held responsible, but
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‘which must be well known to counsel, as the same are
specified in defendant’s brief, and we feel compelled to
say that there is in it much that merits disapproval—
things which ought to have been avoided in common fair-
ness to the defendant, but which indulged in could have
but one effect, that of unjustly prejudicing the defendant
and precluding it from a fair and even chance with plain-
tiff before the jury. In the belief, however, that they, or
similar incidents, will not occur upon a retrial of the
case, we do not stop to particularize further in this
respect.

As before stated, we think the verdict, even as rendered,
is grossly excessive, and its excess is to be accounted for
largely, if not entirely, in what we believe was the court’s
error in refusing to instruct the jury that it was their
duty to reduce the ascertained proceeds of the probable
future earnings of deceased to their present worth and
include in their verdict that sum only. The defendant
tendered an instruction of that import, but the same was
refused by the court, and it gave no instruction on the
subject. That the defendant was entitled to such an in-
struction, and that, if tendered, it was the duty of the
court to give if, is, we think, borne out by all of the fed-
eral authorities on the subject, authorities which are con-
. trolling upon the state courts on the measure of damages
in actions based upon the federal employers’ liability act
and federal safety appliance act, as was the action in the
case at bar. See Chesapeake & O. R. Co. v. Kelly, 241 U.
N. 485; Chesapeake & O. R. Co. v. Gainey, 241 U. 8. 494.
In both of these cases the Kentucky court of appeals was
reversed, and for the sole reason that the state court re-
jected the present worth theory and approved the verdict
of the jury on which a judgment was entered represent-
ing the whole bulk sum of future earnings as payable
at once. See, also, Louisville & N. R. Co. v. Holloway,
246 U. 8. 525; Vicksburg & M. R. Co. v. Putnam, 118 U.
S. 545; Pierce v. Tennessee Coal, Iron & R.-Co., 173 U.
S. 1.
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The plaintiff insists that when the court instructed the
jury that they can award such damages only as will
“compensate” the plaintiff for the loss sustained, as the
court did in the case at bar, the jury’s verdict must be
presumed to be their estimate of what the actual and true
compensation is, valued at its present worth. That is
virtually what the Kentucky court of appeals said in
justification of its approval of a bulk verdict. But the
supreme court of the United States said “the theory is
erroneous,” and reversed the state court. The instruc-
tions of courts in such cases almost invariably contain
the direction to the jury, in one form or another, as did
the courts in the Kentucky cases above referred to, that
it is their duty to award such a sum only as will fully
and fairly “compensate” the dependents. But we think
neither court nor lawyers, much less a jury, understand
from such instruction that only a sum equivalent to the
present value of the aggregate of future earnings is to be
awarded. That this is the correct rule, and that any
other would be unwarranted, may be illustrated by the
verdict in the present case as demonstrated in defendant’s
brief, namely: If the $40,000, the amount of the judg-
ment rendered in this case, were turned over in bulk to
the dependents herein, by placing the same at 6 per cent.
simple interest, it would yield to the dependents annually
a sum equal to $360 more than they ever received from
the deceased in his lifetime, and yet at the end of all their
lives they would still have the $40,000 intact. This is
more than the law affords. ‘As we said before, the law in
such cases pretty definitely defines and limits the ele-
ments of damage to be considered, and, except in rare
cases, those damages are capable of being computed
with almost mathematical certainty. This is not a case
where the bars may be let down and the jury allowed to
scamper into the field of wild speculation and return a
verdict in any sum that may suit their fancy. The plain-
tiff sued for $100,000, and her counsel told the jury he
«wanted the largest verdict ever returned in Dawes
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county.” The jury not only granted his request, but
went several better, and, apparently believing there was
no limit, returned a verdict for a sum greater by $15,000
than the court, and even counsel himself, believed plaintiff
was entitled to receive.

Except for the somewhat unusual element of damages
mjected in the case, alleged to result from being de-
prived of a few simple ordinary domestic services the de-
ceased may have been accustomed to perform in and about
the home, an element which when measured in money
value, as it must needs be, is always of a most doubtful
and uncertain nature at best, except, we say, for this
element alone, the evidence furnishes a basis from which
the damages to be awarded can be ascertained to almost
a mathematical certainty. Applying the formula for ob-
taining the present worth on the basis of the annuity
tables prescribed in the Nebraska statute, which has been
the method followed in this -state for a great many
years, and assuming, as the evidence shows, that deceased
earned $200 a month, which is probably the apex of war-
- time wages, and that his personal expenses did not exceed
$30 a month, so that he contributed to his family $170 a
month, or $2,040 a year, and assuming, further, that he
would have continued doing so throughout his whole 30
years’ expectancy of life, the present worth of the entire
proceeds on the ordinary 6 per cent. basis would be ex-
actly a fraction less than $21,857.15.

We do not wish to be understood as saying that this is
the exact sum, no more nor no less, which should be
awarded for future earnings. It depends on the rate of
interest at which the proceeds should be computed, and
perhaps whether or not the interest should be computed
on the system of annual rests, but what we do mean to say
is that this is the principle on which the award for
future earnings should be made, and, approximately
speaking, the above sum cannot be far from the just
amount to be awarded in this case.

“If, perchance, plaintiff should claim, that we have a
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right to assume that the jury found that the deceased
would have outlived his expectancy and thereby increase
the aggregate earnings proportionately, the answer is
that there is no justification for such claim. For the
jury to have done so, with 30 years intervening between
decedent’s death and the end of his expectancy, would be
the purest speculation. Too many things are likely to
intervene to shorten life, and few, if any, to lengthen it
during so long a time. If it were a case where the de-
ceased had already approached the end of his expectancy,
and immediately before his death he was shown to be a
person of sound and vigorous physical and mental health,
there might be some justification for one to conclude that
such person would outlive his expectancy a few years,
but in our opinion no such theory can be indulged in
where the time intervening between the death of one and
the end of his life expectancy is so great as that existing
in the present case.

Agside, then, from that which might properly be allowed
for the loss of simple, domestic services before referred
to, of the money value of which no evidence was offered,
it is difficult to see how the judgment could be greater
than the amount above indicated. While the domestic
services referred to may be invaluable, estimated from a
standpeint of sentiment and parental association, meas-
ured by a money value, as they must be, they cannot be
more than inconsiderable under the evidence in the case.
So that even allowing a most liberal sum for this item
would still leave the judgment rendered grossly excessive.

We regret that it seems necessary to order a new trial
of the case, and were it not for this item of domestic
services above mentioned, the court could readily adjust
the amount to be awarded with exact justice to both par-
ties, but, because of this and the errors pointed out in the
record, the judgment must be reversed and a new trial
ordered.

REVERSED.



18

NEBRASKA REPORTS. [VoL. 107

Rathbun v. Globe Indemnity Co.

MoLLIE RATHBUN, APPELLEE, V. GLOBE INDBMNITY COM-

4,

PANY, APPELLANT.
FiLep OctoBer 14, 1921, No. 21692,

Insurance: AccipENT Poricy: CoNsSTRUCTION. The several provi-
sions contained in an accident insurance policy will be given a
practical and rational construction, one consistent with reason
and common fairness, and with a view to avoiding, rather than
enforcing, a forfeiture, if the terms of the instrument will fairly
and justly permit it.

: ‘Where the language of a special pro-
vision in an accident insurance policy is susceptible of but one
construction, and that construction inevitably leads to an un-
reasonable or absurd result and substantially defeats the object
and purpose of the entire contract, such provision will be re-
jected as inoperative, and, ignoring the same, the court will look
to the whole instrument and gather therefrom the manifest in-
tention and purpose of the parties and adjudicate accordingly.

: ToTAL DisABILITY. Where one insured under an
accident policy received an injury to his hip through accident,
from which he suffered severe pain and lameness for the first
three days thereafter, when a two weeks’ respite from any con-
scious ill effects from the injury intervened, during which time
the insured attended to the most, if not all, of his professional
duties as a surgeon, but at the end of which time pain and lame-
ness reoccurred and continued with increasing severity for a
period of about 214 months, during which time the insured per-
formed some of his professional labors, but under more or less
stress of pain and discomfort, being compelled to have his as-
sistants do many things in the course of operations upon pa-
tients that always before he had been accustomed to do himself,
and at the end of which 21, months the insured retired entirely
from any attempt in the performance of any and every duty be-
cause of pain and suffering from the injury, and continued to
suffer with increased severity until three months later, when he
died of sarcoma, a malignant disease, involving the hip joint,
which the evidence conclusively shows was the direct and imme-
diate result of the accident sustained six months previous, the
injured held “to be totally and continuously unable to transact
all business duties from date of accident,” as this language,
properly construed, is employed in the policy.

ATTorRNEY’S FEES. The sum allowed plaintiff as attorney’s
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fees by the lower court considered, and same reduced to an
amount equal to 10 per cent. of the judgment recovered, exclusive
of costs, and without interest.

APPEAL from the district court for Dodge county:
TFreperick W. BurroN, JUDGE. Affirmed as modified.

Montgomery, Hall & Young, for appellant.
Courtright, Sidner, Lee & Jones; contra.

Heard before MorrIssEY, ‘C.J., RosE and FLANSBURG,
JJ., DicksoN and Troup, District Judges.

Troup, District Judge.

This is a suit by the beneficiary upon an accident insur-
ance policy indemnifying the insured against loss from
disability resulting from an accident, including loss of
life, hospital and surgical expenses. The insured sus-
tained an accident, and, it is alleged by the plaintiff, died
as a direct result thereof.

The following brief history of the accident and events
following may be considered established by the evidence:
At about noon on a day between the 1st and the 5th of
March, 1919 (no witness being able to give the exact
date), Doctor Rathbun, the deceased, then a practicing
physician and surgeon in the city of Fremont, Nebraska,
being alone in his automobile, drove up in front of the
Fremont Hospital. Upon alighting from the footboard
of his car, either from a misstep or by slipping upon the
ice on the pavement, he was caused to fall, striking his
right hip either upon the pavement in the street or the
curb close by. IFor a moment he lay where he had fallen,
then arose and, slightly limping, entered the hospital.
For the next two or three days he suffered severe pain in
his right hip; the pain then subsided, and for a period of
two weeks it was such that he gave it little or no ‘atten-
tion. At the end of two weeks the pain and lameness
returned, causing much inconvenience when moving from
a sitting to a standing posture. This was followed by
pains in the rectum on the right side of the pelvis. From
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that time on he continued to suffer increasing pain and
lameness, submitting himself to a rectal examination,
both by IFremont and Omala surgeons, but without a dis-
covery of the trouble, and, growing worse, he retired to
his bed for two weeks, at which time another examination
was made and revealed a tender swelling or mass in the
region of the hip, which gave the patient much pain. In
company with another physician he went to Mayo
Brothers and submitted himself to examination and treat-
ment, but returned unimproved, and soon thereafter be-
came decidedly worse. Upon another examination by
local surgeons the tender mass before mentioned had in-
creased four or five times in size and was extremely ten-
der. The patient was then taken to Doctors ‘Oxnard and
Percy, of Chicago, and was again operated upon, this time
by an entrance into the abdominal cavity and down deep
into the hip, where was readily located this tender mass,
pronounced malignant in nature; removing this and
properly preparing the parts, radium was applied by a
radium specialist. At the end of two weeks the patient
returned to Omaha, where he underwent further X-ray
treatment, and after spending a week at his home in Fre-
mont he returned to Omaha and the Clarkson Hospital,
where he lingered until his death, September 5, 1919. A
post-mortem examination made by Doctor Johnson, of the
University of Nebraska, and witnessed by some of the
leading surgeons of Omaha, revealed malignant growths
along the sinus, a complete disintegration and destruc-
tion of the bony floor or bottom of the articular cavity‘of
the head and neck of the hip bone, and other like condi-
tions of malignant disease, which all the physicians and
surgeons present pronounced sarcoma; the same being the
direct result of the injury to his hip received by his fall
in March, 1919.

These facts, among others, are in substance set forth in
plaintiff’s petition, wherein it is further alleged that the
deceased was totally and continuously unable to transact
all business duties of his profession from the date of the
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accident until his death, although for a time he under-
took to do, and occasionally did, some surgical work until
the menth of June, 1919; that plaintiff made proper
proofs of death of the insured and the cause thereof, and
demanded payment of all disability claimed by the plain-
tiff, amounting to $8,242.90, composed of the following
items alleged to be due and payable under the various
provisions of the policy: Hospital expense, $125; disabil-
ity from March 1 to September 5 at $25 a week, $617.90;
and for loss of life, $7,500; totaling $8,242.90, together
with a reasonable attorney’s fee.

The defendant, in its answer, admits the issuance of the
policy to deceased, notice of the death of the insured
occurring on September 5, 1919, from sarcoma, but denies
all other allegations in plamtlﬁ’s petition and any and all
liability under the policy.

By agreement of parties the case was tried to the court
without a jury. The only testimony at the trial was that
adduced on behalf of the plaintitf. The defendant cross-
.examined plaintiff’s witnesses, but otherwise offered no
evidence. Upon submission of the case the court found
for the plaintiff for the full amount prayed for, with in-
terest and costs, together with an attorney’s fee, with in-
terest thereon, and rendered judgment accordingly. The
defendant appeals.

Several errors are relied upon by the defendant for
either the reversal or modification of the judgment of the
court below, and, first, because it is established by the
evidence that the insured died of sarcoma, a disease,
which was the direct result of the bodily injury sus-
tained by the fall of the deceased in March, 1919, and
that under special provision A of the policy no recovery
for death or disability can be had in such case. Special
provision A, in so far as it applies to the instant case, is
as follows:

“This policy does not cover * * * loss resulting

- from bodily injury caused or contubuted to, dnectly or
indirectly, by disease, or ‘vice versa.”



22 NEBRASKA REPORTS. [Vor. 107

Rathbun v. Globe Indemnity Co.

The “vice versa” provision, as interpreted by the de-
fendant company, and we presume correctly, is as follows:

“This policy does not cover * * * Joss resulting
from disease caused or contributed to, directly or indi-
rectly, by bodily injury.”

It is urgently insisted by the defendant that the evi-
dence establishes all that is claimed for it, as above
stated, that the language of the above quoted provisions of
the policy is perfectly plain and unambiguous, and must
be held to mean exactly what they say, and that, if so con-
strued, plaintiff cannot recover for the disability or death
of the insured. We must agree with the defendant that
the evidence conclusively shows that the insured died of
sarcoma, a disease, and that the disease from which he
died was the direct result of the bodily injury sustained
from the accident occurring to him in March; but we are
not able to agree that the provisions of the policy above
quoted forbid a recovery for the disability and death of
the insured in this instance. We will, however, cor-
dially agree with counsel for defendant in their argument
that, in approaching the construction of an insurance
policy, the court should have in mind the same general
principles which obtain in the construction of any other
contract, in so far as that the language employed should
be given its plain, natural and ordinary meaning, and not
be twisted into an unnatural or exceptional meaning
merely to avoid a forfeiture, and that, when such con-
struction is demanded by the plain and unequivocal terms
of the instrument, the courts, of course, should have the
moral courage to so construe it, regardless of the conse-
quences. But this rule, of course, presupposes the non-
existence of two very important factors in the equation:
First, that such construction will not end in an unreason-
able or absurd result; and, second, that it will not defeat
the manifest intention of the parties and the very object
and purpose they had in entering into the contract at all.
If the construction indicated will inevitably lead to either
one or both of the results above stated, then such construec-
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tion will be avoided, and, if the provision to be construed
will admit of no other construction than the one leading
to and ending in such result, the provision itself will be
rejected as inoperative, and, ignoring the special pro-
vision, the court will look to the whole instrument, and,
if possible, in justice to all parties concerned, gather
therefrom the real and evident intention and purpose of
the parties in respect to the particular question involved,
and thus enforce or decline to enforce the contract ac-
cordingly. This much would seem to result from the
very necessities of the situation. See on this subject 13
C. J. 521, secs. 482-486, and cases cited, L’Hngle v.
Scottish Union & Nat. Fire Ins. Co., 48 Fla. 82, Merrill v.
Bell, 14 Miss. 730, and S¢ocklon v. Tuiner,7 J. J. Marsh.
(Ky.) *192.

Let us consider the effect of this “wvice verse” provision
in the light of the evidence in the case before us. One of
the medical witnesses testifying for plaintiff defined the
term “disease” as “any abnormality of the body result-
ing in a disturbance of the function or functions of the
particular part affected; any general disturbance of the
general functions of the body; a cut finger would be a
disease.” While it seems to the writer that the definition
thus given is somewhat extreme and almost too compre-
lLensive in its scope, yet the defendant has not seen fit to
controvert it, nor are we prepared now to say that it
is not sustained, in a substantial measure, by the standard
medical authorities and leading lexicographers, as well
as by decisions of some of the courts. See Mutual Life
Ins. Co. v. Simpson, 88 Tex. 338.

Assuming, then, that the definition as above given is
acceptable to the defendant and applicable to the term
in question, as used in its policy, then, except accidents
which result in instant, or almost instant, death, we can
scarcely conceive of a case arising where the insured sus-
tained 4 bodily injury by accident in which the insurer
would not be absolutely exempt from liability for dis-
ability or death by virtue of the so-called “vice versa”’
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clause of the policy above quoted, under the interpretation
insisted upon by the defendant company. We think it is
fair to say that the numbcr of persons insured who sus-
tain an accident resulting in instant, or almost instant,
death, as compared with the number insured who sustain
bodily injury by accident resulting in disease, in one form
or another, more or less prolonged, and yet divectly trace-
able to the accident and in consequence of which dis-
ability, and perhaps death, follows, is certainly not
greater than a ratio of 1 to 10; so that for every 1, 10 or
100 who would be entitled to recover under defendant’s
policy, there would be 9, 90 and 900 who could not re-
cover a dollar for either. disability or death because of
this special provision referred to.

It seems to us that a theory which inevitably leads to
such damaging results to the insured as would this is so
unreasonable, absurd and destructive of the very object
and purpose of the contract, as well as the manifest in-
tention, or at least the supposed manifest intention and
understanding of the parties who entered into it, that
such a construction cannot be allowed; and, if the lan-
.guage of the provision is susceptible of no other construc-
tion, then that the provision itself cannot stand. We are
of the opinion that in this instance there is no alternative,
and that the clause in the defendant’s policy known as the
“vice versa” clause is inoperative and of no effect. But,
taking another view of it, we think it must be conceded
that all the authorities hold that a loss resulting from
disease which is the direct and immediate result of a
bodily injury sustained through accident is precisely the
same as a loss resulting from the bodily injury itself. So,
then, this provision will be precisely the same as though
it read: “This policy does not cover * * * J]oss re-
sulting from bodily injury caused or contributed to, di-
rectly or indirectly, by bodily injury’—which of course is
a palpable absurdity. .

If this -disposition of the provision in question is the
inevitable result of a just consideration of the same, the
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defendant company has less reason to complain from the -
fact that it did not express in words in its policy the
interpretation it expected to place upon the words “wvice
versa.” 'This much at least the company should have
domne in fairness to the assured, so that he might at least
have had the opportunity to read its interpretation as ex-
- pressed in exact words, and thus act with knowledge in
that regard. This the company did not do, but at best
left it to conjecture, so far as the assured is concerned,
as to what interpretation should be given to this phrase.
So that, even in this view, the insured would be justified
in Dbelieving that no interpretation would be given this
phrase that would, except by a rare chance, wholly defeat
the sole purpose and object of the contract.

But, as before stated, eliminating the provision in ques-
tion does not necessarily affect the validity and opera-
tion of the contract as a whole, but the whole instrument
may be examined to determine, if possible, the real inten-
tion of the parties to the contract and the object and pur-
pose they had in entering into it. Such an examination
of the policy introduced in evidence readily discloses
ample provisions whereby the defendant company under-
takes to indemnify the insured against loss caused by
bodily injury sustained through accidental means, in-
cluding loss of life, and inasmuch as the defendant
frankly admits that the evidence conclusively -shows that
the insured died from sarcoma, a malignant disease,
which. disease was the direct and immediate result of a
bodily injury sustained by the insured through the acci-
dent alleged, this is all that is necessary to establish the
defendant’s liability, so far as the point now under con-
sideration is concerned. :

In this view of the case, it becomes unnecessary to in-
quire what facts and circumstances are necessary to exist
in-order that the disease of which the insured died will
be held' to be the result of a bodily injury sustained
through accident. If authorities upon that point were
necessary, they may be found in Ward v. Htna Life Ins.
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Co., 82 Neb. 506, and Delaney v. Modern Accident Club,
121 Ta. 528, and cases therein cited.

The second assignment of error is that the court erred
in allowing the item of $7,500 for the death of the in-
sured, because claimant may not recover therefor for the
reason that death did not occur within 90 days from date
of accident. The provision of the policy sought to be in-
voked reads: ‘

“Section 1 (a). If such injury, within 90 days from
date of accident, irrespective of disability, causes the in-
sured to sustain a loss enumerated in this section, the
company will pay the sum specified for such loss as
follows: For loss of life, $7,500.”

The plaintiff, however, disclaims any attempt to recover
under the above provision, admitting that the insured did
not die within 90 days from date of accident, but relies
wholly upon subdivision (d) of the same section, which
reads as follows:

“(d) If such injury, from date of accident, causes the
insured to be totally and continuously unable to transact
all business duties and, during the period of such disabil-
ity and within 208 weeks, results in a loss enumerated
in this section, the company will pay the sum specified for
such loss and in addition, until the loss occurs, indemnity
at the rate per week of $25.”

We are of the opinion that if claimant shows herself
entitled to recover under subdivision (d), if that sub-
division stood alone, then she may recover under said
subdivision, notwithstanding more than 90 days had
elapsed from the date of accident to the date of death, the
limitation in subdivision (a), for the reason that sub-
“division (d) imposes new and additional conditions prece-
dent to a recovery not contained in subdivision (a).
Passing over the defendant’s second assignment, we come
then to the consideration of subdivision (d), as above
quoted, which is involved in the defendant’s third assign-
ment of. error.

The defendant claims the court erred in holding that
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the insured was totally and continuously unable to per-
form all of his business duties from date of accident,
about March 1, 1919, until his death, September 5 of the
" same year, and that it is impossible to correctly so hold
under the uncontradicted evidence in the case.

A proper solution of the controversy on this point,
therefore, must depend upon determining, under the facts
and cireumstances disclosed by the evidence, when one
insured sustaining an injury through accident may be said
to be rendered “totally and continuously unable to per-
form all of his business duties from date of accident.”
The evidence upon this point shows that, prior to the
injury in question, Doctor Rathbun had enjoyed excellent
physical and mental health and was unusually active and
industrious in the practice of his profession of surgery;
that for the first few days following the injury he suffered
much pain, but at the end of which time the pain sub-
sided for the space of about two weeks, the doctor, in the
meantime, continuing the practice of his profession as be-
fore, performing various operations coming to him, both
of major and minor character, in the city, as also in sur-
rounding towns and country, but at the end of that time,
upon the pain and lameness veturning, the doctor, al-
though endeavoring to continue much of his work, was
compelled to do so under more ov less stress and discom-
fort by reason of his injured hip, and as his pain and dis-
comfiture increased his professional labors gradually de-
creased until the month of June, 1919, when he left his
office and never returned, and from which time he grew
worse until:his death, September 5 of the same year.

Of course, this provision of the contract, as all other
parts thereof, must be given a practical and rational con-
struction—one consistent with reason and common fair-
ness, and with a view to avoiding a forfeiture, rather than
enforcing one, if the térms of the instrument will fairly
and justly permit it.

It appears from the evidence that after the first three
days of severe pains there was an intermission of about















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































