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During the period covered by these reports, in addition
to the cases reported in this volume, there were 13 cases
affirmed by the court without opinion, and 83 cases dis-
posed of by the supreme court commission.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1921.

BELMONT IRRIGATING CANAL & WATER POWER COMPANY,
APPELLANT, V. BRIDGEPORT IRRIGATION DISTRICT ET AL.,
APPELLEES.

FrLep ApriL 11, 1921, No. 21291.

Waters: PETITION: SUFFICIENCY. Substance of petition for injunc-
tion set out in the opinion, and held that it does not state facts
showing plaintiff entitled to the relief prayed.

APPEAL from the district court for Morrill county:
RarpH W. HoBart, JUDGE. Affirmed.

C. G. Perry and Ritchie & Canaday, for appellant.
Williams, Hurd & Neighbors, contra.

MOoRRISSEY, C. J.

This is an appeal from a judgment sustaining a de-
murrer to plaintiff’s petition.

Plaintiff filed its petition in the district court for Mor-
rill county seeking to enjoin defendant Bridgeport Irriga-
tion District from delivering to John Marshall Hanway,
his tenants or employees, water for irrigation purposes
upon the W.14 of the S.W.14 of section 26, and the E.2%
of the S.E.14 of section 27, in township 19, north of
range 49, in Morrill county, Nebraska. The petition al-
leges that plaintiff is a corporation organized under the
laws of Nebraska for the purpose of applying for an ap-
propriation of water for the irrigation of certain lands
lying between its canal and the North Platte river; that

(1)
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it did secure such an appropriation, and, for the purpose
of conducting water to the land to be supplied, con-
structed what is commonly known as the “Belmont
Canal;” that from the headgate “the said canal follows
a contour line for more than 41 miles from the headgate,
and was built to irrigate various tracts of land,” including
the land above described; that thereafter plaintiff ac-
quired title to a large acreage of land for which the ap-
propriation was made, and built laterals to carry water to
a controlling point on or near most of the governmental
subdivisions of the land described in the appropriation,
and, in constructing the laterals to carry water to much of
the land owned by the plaintiff, they were necessarily con-
structed adjacent to or across some intervening lands, the
title of which was not held by the plaintiff, and such was
the land herein involved; that after plaintiff had con-
structed a canal it offered to sell and deliver water to
parties having land within the proper boundaries at the
rate of $16.25 an acre for a perpetual right, subject to an
annual charge for the cost of maintenance of the canal;
that defendant Bridgeport Irrigation District was or-
ganized under the law of Nebraska for the purpose of
taking over and operating plaintiff’s canal, and plaintiff
sold and conveyed to the defendant district “its irrigating
canal, * * * together with its right of way, * * *
and its franchise,” It is further alleged that it was agreed
that, before admitting other lands into the district, the
grantee under the deed would require applicants to show
that they had acquired the right to water from plaintiff,
and plaintiff stipulated that such right might be ac-
quired for $16.25 an acre, on terms. Plaintiff had there-
tofore obtained appropriations for land, a part of which
was beyond the limits of the original irrigation district,
and it was agreed that defendant district should carry
water for and distribute the same to such lands upon
terms specified in the contract. ~ It is alleged that the land
hereinbefore described lay within the boundaries of de-
fendant district and was owned by one John Marshall
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Hanway; that by fraud, misrepresentation, or mistake it
had been included within the limits of defendant district
as land that had already obtained or else had consum-
mated negotiations for the purchase of a perpetual water
right from plaintiff, and that it had been so included
without the knowledge, consent, or approval of plaintiff,
and that plaintiff did not acquire such knowledge until
June 1, 1918; that defendant Bridgeport Irrigation Dis-
trict has delivered water to such land, and that same has
been used for the irrigation of crops grown thereon, and
that the land was not entitled to water. Plaintiff claims
the right to sell a perpetual water right to the land men-
tioned, and denies the right of defendant district to fur-
pish water for the Hanway land until the owner concludes
the necessary negotiations with plaintiff.

The petition shows that after the organization of de-
fendant district plaintiff executed its deed conveying the
property mentioned in the petition. It is expressly al-
leged that the Hanway land then formed a part of de-
fendant district. It is not alleged that defendant district
practiced any fraud upon plaintiff in procuring the deed,
por is any mutual mistake alleged. It does not appear
that defendant district has violated the contract as writ-
ten. It is not bound under its contract to collect any .
sum - whatever for the benefit of plaintiff for water
furnished to land lying within its boundaries. To be’
sure the petition alleges that the Hanway land was “by
fraud, misrepresentation, or mistake included within” de-
fendant district, but the party guilty of the fraud is not
named, nor is any specific mistake or fraudulent act
peinted out except the statement that plaintiff did not
have knowledge that this land was included within the
district until June 1, 1918. However, no effort has been
made to reform the deed; it is in full force and effect; and
the demurrer was properly sustained.

AFFIRMED.
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Porosia CosL COMPANY, APPELLEE, V. NYE-SCHNEIDER-

FowLER COMPANY, APPELLANT.
FiLEp Aprin 11, 1921. No. 21286.

Sales: OFFER SUBJECT TO WITHDRAWAL. The letter of plaintiff,
dated August 10, 1916, set forth in the opinion, giving its list
price of coal at that time, does not constitute a contract. It was
an invitation to the recipient to purchase coal on the terms stated
therein. It was not a continuing or standing offer, but was sub-
ject to modification or revocation by plaintiff at any time before
a contract was entered into.

OFFER: ACCEPTANCE. Where, in such case, a purchaser
sends an order two months afterwards for 84 car-loads of coal, a
contract is not complete until the order is accepted.

: CounTER OrFER. Where, on receipt of
the order, it is accepted by the seller subject to conditions stated
in the letter of acceptance, these conditions constitute a counter
proposal. If accepted by the buyer, the contract consists of the
list price as modified by the conditions.

ConTrACT: CusTomMs. Where a custom, or usage, of the
coal trade with reference to the time of payment for coal delivered
is recognized and understood by both parties at the time a con-
tract is entered into, such custom becomes a part of the contract.

ABANDONMENT.. Where one party to an executory
contract for the sale of coal refuses to carry out the provisions of
the contract with reference to payment for coal delivered, at a
stated date, and notifies the other party that, unless certain con-
ditions are complied with, it will purchase the goods elsewhere
to the seller’s account and charge it with the extra cost, the seller
may elect to treat thé contract as renounced and abandoned, and
is under no obligations to continue shipments or to respond in
damages for failure to deliver thereafter.

ConsTRUCTION. Under a contract a seller agreed
to furnish lump and egg coal to the buyer in its “turn.” The
evidence establishes that in the coal trade this means in turn
after prior orders were filled and prior contracts complied with,
and when sufficient small grades of coal had been sold so as to
keep the mines running.

BreacH or CoNTrACT: Dantages. Where the evidence
fails to show that any prior customer has failed to receive coal
as ordered, and it is proved that orders for coal were sent the
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seller by later customers and filled within a few days, for coal of
the grade contracted to be delivered to the buyer, the seller then
being in default of filling the buyer’s orders according to contract,
the buyer is entitled to recover damages for nondelivery of the
coal diverted and delivered to such later customers when it should
have been delivered to the buyer.

APPEAL from the district court for Dodge county: FRED-
ERICK W. BurToN, JUDGE. Affirmed in part, and reversed
in part.

Courtright, Sidner, Lee & Jones, for appellant.
Brogan, Ellick & Raymond, contra.

LerTON, J.

Plaintiff is a corporation engaged in mining coal in
Wyoming. Defendant is a corporation engaged in selling
coal at retail in a number of towns and cities in Nebraska.
The action was brought to recover for the purchase price
of a number of car-loads of coal sold and delivered by
plaintiff to defendant.

The answer practically admits the selling and delivery,
but by way of cross-petition sets forth certain correspon-
dence between the parties which it is alleged constitutes a
contract by the plaintiff to sell to the defendant coal until
April 1, 1917, at prices specified therein, and that plain-
tiff failed to deliver coal ordered under the contract. It
ic also alleged that defendant’s damages for breach of the
contract are $1,679.73 in excess of the amount due plain-
tiff for coal purchased and delivered.

The reply in substance denies that the correspondence
pleaded constitutes any agreement to furnish coal other
than that delivered, and further pleads that, as a part of
the agreement, defendant was bound to make payment in
full for the shipments of coal made during each month, on
or before the 10th day of the succeeding month; that it
failed to pay for the coal shipped to it in December, 1916,
on or before the 10th day of January, 1917, and still re-
fuses to pay for the same, and that by reason of such viola-
tion and refusal plaintiff was released from any further
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obligation to furnish coal to defendant.

A jury was waived. The court found “that the letter
of August 10,1916, was not a contract but a mere price-
list, and that the later correspondence does not aid;”’
found generally for the plaintiff for the value of the coal
delivered, and dismissed defendant’s cross-petition. De-
fendant appeals. ;

The initial letter of the correspondence between the
parties is dated August 10, 1916, and is in substance as
follows:

“Nye-Schneider-Fowler Co., Fremont, Nebraska. Gen-
tlemen: Our list prices in effectoat this time are lump
77, $1.75. * * * These prices, subject to the conces-
sion of 10c per ton as heretofore, will remain unchanged
and apply to your orders until April 1, 1917, except west
of Valentine after August 15, 1916, the price will be $2
list and subject to change. Yours truly, Poposia Coal Co.,
~ by G. F. Collins.”

On October 12 defendant ordered “one car Poposia egg,
no hurry.” The next letter in evidence is dated October
16, 1916. It is directed to Mr. Thomas, the manager of
the defendant company. In substance it states that the
writer, Mr. Barber of the plaintiff company, had made a
trip over part of the territory of the defendant and talked
to its local managers. It urges that defendant push the
sale of its coal, and incidentally says: “There is never
any question but what they can get plenty of it.”” In re-
ply to this on October 21 defendant sent a letter, the essen-
tial part of which is as follows:

“We have your letter of the 16th, and between the
superintendents and myself we made up orders for 43
cars of lump and 41 cars of egg in addition to those al-
ready sent you. If you would rather bill these ears to
some point, for instance, Clearwater (except those that
go west of that point) and let us do the diverting to points
we might need the coal the worst, you may do so, as I take
it for granted it would be pretty hard for you to ship all
of these within a very short period, and by the time the
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last car got to destination it might be needed pretty badly
and some others might not need them so badly. However,
we merely make that suggestion, but believe it a pretty
good one. Would be glad to have you write me what you
think about it.”

A list of towns and the number of cars to be shipped to
each was inclosed. On October 23 plaintiff replied as
follows: : .

“Mr. A. R. Thomas, Iremont, Nebr. Dear Sir: We
are just in receipt of your orders and also your telegram,
advising us that they were coming. I am glad you sent
the telegram as we were not in shape to stand a heavy
shock at that particular time. We expected you to jog
things along there and asked you to do it, but did not sup-
pose that you were going to land on us with such a bunch
all at once. However, we will place them on our file and
give them their turn which we presume will be all right
with you as, no doubt, there is no particular hurry about
most of them. Before this order came, we already had on
file about 200 orders and our output on lump and egg is
limited, so it will take quite a while to fill what we have
on hand.”

The real question in the case is whether a meeting of
the minds occurred by the communication of August 10,
and the letter of October 21, so as to constitute a contract, -
or whether the letter of October 21 was an offer to buy the
84 cars of coal mentioned therein which required ac-
ceptance. If, as defendant asserts, a contract was of-
fered by the first letter and closed by the letter of October
21, it was unconditional, and the plaintiff would be liable
if a breach occurred.

The letter of August 10 does not appear to have been
written in answer to a specific inquiry by defendant. It
is a general statement of the “list prices in effect at this
time.” We think it was nothing more than an invitation
to defendant to enter into new business relations with the
plaintiff. It is true it is said “these prices * * *
will remain unchanged and apply to your orders until
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April 1, 1917;” but, until an offer to purchase was made
by the defendant, there was no mutuality in the transac-
tion and the plaintiff had the right to change its quota-
tion at any time. Moulton v. Kershaw, 59 Wis. 316;
Tanning Co. v. Telegraph Co., 143 N. Car. 376; 23 R. C. L.
1280-1291, secs. 96-107.

In Nebraska Seed Co. v. Harsh, 98 Neb. 89, Harsh
stated he had about 1,800 bushels of millet seed, of which
he mailed a sample, and said: “I want $2.25 per cwt. for
this seed f. 0. b. Lowell.”” Two days afterwards plaintiff
wired an order for 1,800 bushels of millet at defendant’s
price. The court said: “The language used is general,
and such as may be used in an advertisement or circular
addressed generally to those engaged in the seed business,
and is not an offer by which he may be bound, if accepted
by any or all of the persons addressed.” A number of
cases holding the like are cited in the report and annota-
tion of this case at L. R. A. 1915F, 824, 825,

Plaintiff was offering coal to any purchaser at the list
price of $1.75 a ton, but a special concession of 10 cents a
ton was continued to defendant in accordance with a
previous custom. The list price was quoted on August
10, the order for 84 cars was not sent until October 21, a
delay of more than two months. Plaintiff did not accept
this unconditionally, but on October 23 advised defendant
that it was not able to accept an order of such magnitude
at that time, and made the counter proposal that it would
place the orders on file “and give them their turn,” also
stating that, “before this order came, we already had on
file about 200 orders and our output on lump and egg is
limited so it will take quite a while to fill what we have
on hand.” The letter also stated that its output of lump
and egg could not be increased “without getting some
business on the nut and steam coal” This letter was a
distinct notification that plaintiff did not accept the.offer
of defendant to purchase the 84 cars of coal on the terms
of the letter of August 10, and constituted a counter pro-
posal to accept the order on the conditions specified in the
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letter. About a week or ten days later plaintiff in other
letters explained and emphasized the condition that, un-
less it had orders for smaller grades and screenings, it
would be unable to ship lump and egg coal as ordered.

In its amended cross-petition defendant first pleads that
the letter of August 10 was a written contract, but in an-
other paragraph seems to consider the contract completed
by the acceptance of the counter proposal of October 21,
because it pleads as follows: “The defendant, as shown
in the correspondence, exhibits C to S, inclusive, agreed
to place defendant’s orders on file and to ship the same in
regular turn with other orders according to the priority
cf the receipt of orders and and the plaintiff failed to ship
the cars shown in exhibit B as being in default in the
order of placing of orders with the plaintiff, and plaintiff
therefore committed a breach of said agreement, and plain-
tiff also agreed to ship all of said cars shown in exhibit B
within a reasonable time, and failed, neglected and re-
fused to do so0.”

We are of the opinion that no contract was consum- -
mated until the order for 84 cars had been accepted, and,
since the acceptance of this and later orders was condi-
tional, the conditions formed part of the contract, and
there could be no breach until the conditions had all been
fulfilled. The subsequent correspondence and the accept-
ance of the coal shipped after October 21 was an assent to
the counter proposition and completed the contract.

It is shown that the custom of the trade was that all
shipments made during one month were to be paid for by
the 10th of the next month. Defendant failed to pay for
the coal furnished in December, and plaintiff notified it
by wire on January 6, 1917, that, unless it did s0, it would
cease shipping, on account of a threat made by defendant
that, unless ten cars were shipped by a certain date and
an average of three cars a day thereafter, it would pur-
chase elsewhere and charge the extra cost to plaintiff.
No coal was shipped thereafter.

The failure of defendant to pay for the coal shipped in
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December and the notification that plaintiff would refuse
te ship more coal until this account was paid constituted
4 rescission or abandonment of the contract, and no
damages can be claimed for a failure to ship after that
date. Quarton v. American Law Book Co., 143 Ia. 517.
Whether there was a breach of the contract by plaintiff
before that time depends on the meaning of the phrase,
“giving them their turn,” as used in the letter and in the -
coal trade when construed in connection with the state-
ment that the shipment of lump and egg coal depended
on the proportion of nut and pea coal ordered. Mr.
Barber testifies that the term has a definite meaning in
the coal business, that ¢ ‘turn’ wouldn’t mean to take a list
of orders that came in and ship the coal according to the
way the orders came in, as the orders would have to be
for the coal in proportion to the way it had to be mined.
For instance, if some one sent 100 orders for lump-coal and
no orders for screenings, it would be impossible for the
mine to fill a single order, as the railroad company would
not allow us to load up the screenings and let them stand
on the track incars. * * # If we had orders for the
lump and no orders for the screenings, the mine would
have to close down until we disposed of the screenings;
so, if one firm would order all lump and egg and no
screenings, it would be impossible to fill the order. * * *
And the trade meaning among dealers and mine operators
of the phrase, ‘furnishing coal in their turn,’ means not
in the order of the dates that the orders are received, but
means in the order that you are able to dispose of the en-
tire output of the mines.”

The evidence shows that plaintiff supplied the Chicago
& Northwestern Railway Company, the United States
Soldiers Home at Hot Springs, South Dakota, Sunderland
Bros. Company, and some others, during October, Novem-
ber, and December under previous contracts and orders,
and that an emergency arose in certain towns in Wyoming
" on account of the scarcity of cars and the limited supply
of coal from other sources, which demanded that the neces-
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sary coal to preserve life and property from the severity
of the winter should be furnished by the plaintiff. The
evidence is that these towns had no other opportunity to
procure coal. The dictates of humanity required that
this coal be supplied. Salus populi suprema lex. These
conditions were communicated to the defendant. For
furnishing this coal to the extent actually necessary, we
think plaintiff should not be penalized.

It is not shown that other coal shipped was not under
prior orders, except that 14 cars of lump and egg coal
were shipped in November to two customers in Omaha
on orders sent in November after the contract with de-
fendant had been made. The price of coal had advanced
naterially on account of the war and shortage in supply.
We are convinced from the evidence that these cars were
delivered to the purchasers when they should have been
sent to defendant. Plaintiff contends that it may have
made up this preference by January 5, but we find no evi-
dence to support this. The evidence clearly shows that
defendant would have made a substantial profit if these
14 cars had been shipped to it instead of to later cus-
tomers. It is said that other prior customers may -also
have been damaged, and that the damages should be pro-
rated. There is no proof that contracts with other
customers had not been complied with at that time.

The judgment of the district court dismissing the
cross-petition is therefore reversed, and the cause re-
manded, with instructions to ascertain the difference be-
tween the contract price of the 14 cars of coal mentioned
and the market price of coal of like grade and quality,
and to allow defendant credit for the same. In all other
respects the judgment is affirmed.

AFFIRMED IN PART, AND REVERSED IN PART.
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Grand Lodge, A. 0. U. W., v. Grand Lodge, A. 0. U. W.

GrAND LoDGE, ANCIENT ORDER UNITED WORKMEN, OF NE-
BRASKA, APPELLANT, V. GRAND LODGE, ANCIENT ORDER
UNITED WORKMEN, OF IOWA, ET AL., APPELLEES.

FrLep AprIL 11, 1921, No. 21305.

Insurance: Use oF NaMe: InxJuncrion. The “Grand Lodge of the
Ancient Order of United Workmen of the State of Iowa” may be
enjoined from transacting a fraternal insurance business in Ne-
braska in that name, though licensed by the state insurance board
of Nebraska to do so, where such use of its name, its methods and
its conduct will have a tendency to mislead the public in dealing
with the “Grand Lodge of the Ancient Order of United Workmen
of the State of Nebraska” and result in injury to the latter, a
fraternal beneficiary association previously organized under the
laws of Nebraska and transacting a fraternal insurance business
therein in that name.

APPEAL from the distriet court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Reversed.

Edward F. Leary, John Stevens, E. J. Lambe and Nel-
son C. Pratt, for appellant.

Byron G. Burbank, Saunders & Stewart, Gray & Brum-
baugh and E. B. Evans, contra. '

RosE, J.

This is a suit in equity to enjoin defendants from trans-
acting in Nebraska the insurance business of a fraternal
beneficiary association under a name similar to plaintiff’s.
The district court denied the injunction. Plaintiff has
‘appealed.

The name of plaintiff is the “Grand Lodge of the An-
cient Order of United Workmen of the State of Nebraska.”
It is a fraternal beneficiary association. It has a lodge
system, composed of a grand lodge and subordinate lodges,
with ritualistic work and a representative form of govern-
ment. Its operations are confined to Nebraska. It was
organized under the laws of Nebraska, and since 1886 has
been regularly licensed for statutory periods by the in-
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surance board of the state. It has been in continuous
operation with many subordinate lodges and a large
membership. In law it owes no allegiance or pecuniary
obligation to any parent society. Its assessments were
originally too low to fully meet its maturing insurance
obligations. It raised its rates to conform to the rates
adopted by the “Fraternal Congress.” Dissatisfaction
with the increase arose in its membership. The new rates
were sustained. Funk v. Stevens, 102 Neb. 681. Plain-
tiff makes and collects assessments and its financial con-
dition has improved. The report of a special examination
indicated to the state insurance board a favorable possi-
bility of rehabilitation. Grand Lodge, A. O. U. W.,v. In-
surance Board, 103 Neb. 99. Plaintiff has not become in-
solvent in the sense that a mere nonresident rival with
a similar name can ignore its existence, appropriate its
name, invade its territory, and use its organization, data
and records. It has the right to sue in its own name for
any equitable relief to which it is entitled. On the record
presented these propositions are too plain for justifiable
controversy.

The name of the defendant association is the “Grand
Lodge of the Ancient Order of United Workmen of the
State of Iowa.” Its name would be the same as plaintiff’s,
if the geographical feature were eliminated. It was or-
ganized under the laws of ITowa. It is transacting a fra-
ternal insurance business identical with that of plaintiff.
It is operating in the field formerly occupied by plaintiff
without a rival in similarity of name. Its system is the
same—grand and subordinate lodges with ritualistic work
and a representative form of government. It applied to
the state insurance board of Nebraska for a license for
the year 1918, Its application was rejected for the
following reason:

“Because of the similarity in names of the A. O. U. W.
of Nebraska and the A. O. U. W. of Iowa, the admission
of the latter order to this state would cause econfusion in
the minds of many present and prospective members, and
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thus still further retard the efforts of the Nebraska order
to fulfil its obligations to its members.” Grand Lodge,
A. 0. U. W, v. Insurance Board, 103 Neb. 99.

Upon an appeal, which finally reached the supreme
court, it was held that the state insurance board of Ne-
braska was without power to deny a license to the de-
fendant association on account of similarity of names, a
controversy of that nature being considered one of exclu-
sive judicial cognizance. In -this ruling, however, the
writer hereof did not concur. Grand Lodge, A. 0. U. W,
v. Insurance Board, 103 Neb. 99, 104. As a result of the
decision mentioned, the defendant association procured
from the insurance board of Nebraska a license to trans-
act in this state a fraternal insurance business in 1919 in
competition with plaintiff.

The use of a similar name and the conduct of defend-
ants in transacting a like business in Nebraska and in
successfully negotiating for the transfer of members, in-
surance and subordinate lodges of plaintiff to the de-
fendant association are urged as grounds for an injunc-
tion,

The granting of equitable relief to plaintiff is resisted
on the grounds, among others, that there is no similarity
of names to mislead any one or to injure plaintiff; that
defendants have committed no fraud; that the action of
plaintiff’s members and lodges in uniting with the de-
fendant association was voluntary and unsolicited and
was taken for the purpose of procuring insurance from a
solvent insurer; that members of the defendant associa-
tion were accepted only on individual applications; that
all of the acts of the defendant association were author-
ized by law and were performed in good faith without in-
jury to plaintiff.

Is plaintiff entitled to an injunction? A number of
subordinate lodges chartered and established by plaintiff
in Omaha and Fremont surrendered their charters to
plaintiff, and under their original names became sub-
ordinate lodges of the defendant association with prac-
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tically the same membership. In some of these lodges of
plaintiff not a member was left. From this source the
defendant association procured about 1,800 of plaintiff’s
members from the subordinate lodges in Omaha and Fre-
mont. The negotiations leading to the transfer of in-
surance, members and lodges were conducted in the fol-
lowing manner: Each of plaintiff’s seceding lodges ap-
pointed a committee of two members to act with a like
committee of the others. These appointees acted as a
joint committee, representing subordinate lodges and
members of plaintiff in dealing with each other and in
negotiating with the defendant association. Among other
things the joint committee resolved that it was the duty
of plaintiff’s rvespective lodges “to take such action as
shall perpetuate the order and the name ‘A. O. U. W.?”
They solicited from the defendant association “a proposi-
tion for taking over, adopting and accepting lodges and
members of lodges within the state of Nebraska.” The
proposition made and accepted required each lodge of
plaintiff to forward to the home office of the defendant
association at Des Moines, Iowa, a copy of a resolution
accepting the terms offered, together with a list of mem-
bers showing the age of each and the amount of his in-
surance. No physical examination was required and there
was no mention of moral character, vocation, business, or
profession. In these respects good standing in the sub-
ordinate lodge of plaintiff was the test. While each
member was required to make an individual application
promising to comply with the charter and the by-laws of
the defendant association, the effect of the proposition
and of the acceptance thereof was to transfer plaintiff’s
seceding lodges in a body to the defendant association.
The proposition itself, upon a resolution accepting its
terms, declares:

“The Grand Lodge of Towa will issue its charter to said
lodge and adopt it as one of its subordinate lodges under
the same name as heretofore borne by said lodge, or such
other name as shall be designated in said resolution.”
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The subordinate lodges that seceded from plaintiff were
built up by years of fraternal activity, enterprise and ex-
pense under a charter from plaintiff. They used plain-
tiff’s by-laws and ritual. Under their charter they had
the support and the prestige of the grand lodge. Their
fraternal insurance was the mutual obligation of all
beneficial members in hundreds of other subordinate
lodges throughout the state. The members, when orig-
inally accepted by plaintiff, were selected and scrutinized
according to ethical standards established by plaintiff for
the benefit of the membership as a whole. They were
not found in groups with the applicants for membership
already named, listed, classified and qualified. The in-
surance risks of the members of the lodges that renounced
their obligations to plaintiff and to their fraternal
brethren in all subordinate lodges were examined and ap-
proved by a medical expert employed by plaintiff for the
protection and the benefit of all subordinate lodges and
members. The lists containing the name, age and insur-
ance risk of each member of a seceding subordinate lodge
represent fraternal enterprise, funds and assets, not only
qof the supreme lodge, but of all existing subordinate lodges
and members. This harvest of fraternity is not subject
to the whim or the caprice of any subordinate lodge. It
was not created for that purpose. It is a mutual and
fraternal asset of plaintiff and of all.lodges and members.
It is not a subject of barter by any individual lodge or
the members thereof without regard to the rights or the
wishes of the supreme lodge and the membership as a
whole. It was never intended for a rival. It belongs to
the fraternal entity. The seceding lodges and their offi-
cers and committees misused plaintiff’s organization,
records and data, abused their trust, and violated their
mutual and fraternal obligations to their supreme lodge
and to other subordinate lodges and members to the injury
of plaintiff. The defendant association, in ignoring plain-
tiff and its rights, in negotiating independently with
plaintiff’s subordinate lodges, in exacting from subordi-
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nate lodges plaintiff’s organization, records and data, and
in appropriating under a similar name the fruits of plain-
tiff?’s fraternal enterprise, participated actively in the
wrongs committed by plaintift’s seceding lodges, officers
and committees, and thus injured plaintiff. The wrong-
ful transactions and the results thereof, in connection
with the use of a similar name, will have a tendency to
confuse or mislead the public in dealing with plaintiff
and its subordinate lodges. The methods employed by
defendants in participating in the destruction of plain-
tiff’s organizations and subordinate lodges in Omaha and
Fremont, and the conduct of the defendant association in
accepting the benefits of the wrong-doing without con-
sulting or compensating plaintiff, were unfair. They
were unworthy of a fraternal rival and cannot be sanc-
tioned by a court of equity.

Defendants should be enjoined from soliciting or ac-
cepting in Nebraska, in the name of the Grand Lodge of
the Ancient Order of the United Workmen of the State of
Iowa, new members, but the injunction should not
disturb existing insurance contracts or interfere with
subordinate lodges as their membership now stands. For
this purpose the judgment of the district court is reversed
and the cause remanded.

RuvERSED.

Lerron, J., not sitting.

Roraxp M. HILL ET AL.,, APPBLLANTS, V. EL1JAH CURTIS
HiILL, JR., ET AL., APPELLEES.

Fmep Aprin 11, 1921. No. 21132,

1. Wills: REVOCATION BY IMPLICATION. Fifteen years elapsed be-
tween the date of the execution of a will and the death of the
testator. The will provided that his wife, whose death preceded
his by about two years, should have as her share of the estate
“the provisions made by law for her.” In the interim a section
of farm land in Canada was purchased that was not devised by
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the will. A life estate in a house and lot was devised to an only
daughter, of the value of $5,000 or $6,000, which the testator sub-
sequently sold; he also devised a life estate in 190 acres of land to
his daughter’s only son, with remainder to her in event that her
son died childless. When the will was executed the testator had
practically no personal property, but he then owned 1,000 acres of
farm land worth about $50,000; when he died he had about $25,000
in money and owned property worth more than a quarter of a
million dollars. Held, that the “changes in the conditions or cir-
cumstances of the testator” did not, under section 1295, Rev. St.
1913, work a revocation of the will by implication of law.

H “The common-law doctrine that the revocation of
a will may be implied from subsequent changes in the conditions
or circumstances of the testator obtains in this state in so far as
it has not been modified by statute.” Baacke v. Baacke, 50 Neb. 18.
. There is no fixed rule by which the revocation of
a will may be implied from subsequent changes in the condition
or circumstances of the testator. Each case must be governed
by its own peculiar facts.

: DEvise: PERPETUITIES. Where a testator devises a life es-
tate in land to a married son and upon his son’s death a life estate
in a part of the same land is devised to “his wife, if living,” the
son’s wife being alive when the will was executed and when the
testator died, the words “his wife” relate solely to the then present
wife of the son and she would take upon the death of her hus-
band. Held, that such devise to the wife does not violate the rule
against perpetuities.

ConsTRUCTION. In the construction of a will, the inten-
tion of the testator, as disclosed by the language used therein,
considered in connection with the surrounding circumstances, will
govern, provided that, in so doing, no rule of law is violated or
sound policy disturbed. Lesiur o. Sipherd, 84 Neb, 296.

Devise: PERPETUITIES. The rule against perpetuities is
not violated, unless the testator devises his 1and so that an estate
therein is created that will vest beyond a life or lives in being
and 21 years thereafter, and the period of gestation.

: . A succession of life estates devised to the
chlldren of unborn children ad infinitum, if permitted, might pre-
vent the alienation of lands for generations. Hence, the rule
against perpetuities.

AppEAL from the district court for Richardson county:

JoHN B. RAPER, JUDGE. Affirmed as modified.
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Burkett, Wilson, Brown & Wilson and J. R. Wilhite,
for appellants

Fawcett & Mockett, Kelligar, Ferneau & Gagnon and C.
J. Campbell, contra.

Deax, J.

Elijah Curtis Hill, Sr., widower, died in Richardson
county April 1, 1916, aged 84 years. He was then the
owner of 1,000 acres of land in the county of his residence,
a section of land in Canada, and personal property, all
valued at more than a quarter of a million dollars. As
his next of kin and heirs at law he left him surviving five
sons, namely, Roland M., Reuben J., Marshall N., Ulysses
Grant, and Elijah’ Curtls Hill, Jr., and a malmed daugh-
ter, Martha Ann Talley. His will was executed August 17,
1900. On May 28, 1901, he added thereto a codicil. The
testator’s soms, Roland M., Reuben J., Marshall N.,
Ulysses Grant, and Martha Ann Talley began this action
against Elijah Curtis Hill, Jr., executor of the will, to
have the will declared null and void. Plaintiffs also
cauked 29 grandchildren, and the spouses of such as were
married, to be made parties defendant. Some of the
grandchildren were minors and appeared by guardians
ad litem. The testator’s children are all married and
each one is the parent of two or more children. The dis-
trict court held the will in all respects valid. From the
judgment so rendered plaintiffs appealed.

The grounds on which plaintiffs base their-contention
that the will is invalid will be discussed separately. In
their brief they first argue that “the changed conditions
of the nature, amount, and value of the property of the
deceased between the making of the will in 1900 and his
death in 1916 constitute a revocation under the law.”

The changed conditions and circumstances of the testa-
tor, and of his property, as alleged by plaintiffs in the
present case, that occurred subsequent to the making of
the will, with the exceptior of a devise to Mrs. Talley that
will be presently noted. are substantially these: His
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wife died about 14 years after the will was written and
about two years before he died; that “the property had
changed in its proportions by the elimination of the wife's
dower and homestead;”’ that the section of Canada land
was purchased; that when he made the will the 1,000
acres of Richardson county land was worth about $50,000,
and that he then had practically no personal property; that
when he died, in 1916, he had about $25,000 in cash, and
was then the owner of property valued at about a quarter
of a million dollars, and that its value was greatly in-
creased when the case was tried.

Plaintiffs cite section 1295, Rev. St. 1913, which, after
providing generally how a will may be revoked, concludes
with an exception, namely, that nothing contained in
section 1295 “shall prevent the revocation implied by law
from subsequent changes in the conditions or circum-
stances of the testator.’” They rely on the exception in
the act.

In support of their argument on revocation by implica-
tion of law plaintiffs cite several cases, but they appar-
ently rely on Stender v. Stender, 181 Mich. 648. That
case fairly embodies the theory that is discussed in the
other citations. Stender was the owner of about $200,000
worth of property, nearly all consisting of real estate. He
was unmarried, and died 16 months after he executed his
will. To his brother, Carl, he bequeathud practically all
or his personal property, including a cigar manufacturing
business. To Carl, William and Emil and to his sister,
Thusnelda, and to the children of Mathilda, a deceased
half sister, he bequeathed the residue of his estate, namely,
one-fifth to each of his three brothers and his sister,
respectively, and one-fifth to the children of his deceased
half sister as representative of their mother. The persons
named were his nearest surviving relatives. Between the
cate of the will and the date of his death the testator sold
about $150,000 worth of real estate. Carl claimed the
proceeds of the real estate under the will, but was de-
feated in the circuit court, and on appeal the judgment



VoL. 106] JANUARY TERM, 1921. 21

Hill v. Hill.

was affirmed. The court said that there was nothing to
show that Stender’s intention to dispose of his estate was
changed, “so that one brother should receive approximate-
ly $160,000 and the other four brothers and sisters only
$10,000 each.” In the Stender case it is obvious that, if
Carl’s plea had prevailed, the intention of the testator
with respect to the body of his estate would have been de-
feated. The bequest of the cigar business, and some
other personalty, to his brother, Carl, was the testator’s
only departure from the intention, plainly apparent
throughout his will, to distribute the body of his estate
equally among those who were his nearest of kin. And
the court so interpreted the will that, in the distribution
of the estate, notwithstanding changed conditions in the
property, the manifest intention of the testator was exe-
cuted. :

Neither the Stender case nor the other cases cited by
plaintiffs on this point, that are in substantial accord with
it, are applicable to the facts before us, except as they hold
to the fundamental rule that the intention of the testator
as disclosed by the language of the will shall, within the
bounds of the law, control in the interpretation of that
instrument. Lesiur v. Sipherd, 84 Neb. 296.

New Hampshire has a statute on this subject that is
substantially the same as ours. Gen. Laws N. H. 1878,
ch. 193, secs. 14, 15. The act was construed in Hoitt v.
Hoitt, 63 N. H. 475. The court said: “The revocation of
a will is not effected by the death of legatees or devisees
named in it; nor by the marriage of the testator, there
being no issue of the marriage; nor by the alienation of
the larger portion of his estate, which was specifically
disposed of by the will; nor by the acquisition of other
estate to an amount much greater than he possessed at the
time the will was made; nor by the concurrence of all the
above circumstances.” 40 Cyec. 1210; Forney’s Hstate,
161 Pa. St. 209; Borden v. Borden, 2 R. 1. 94. The present
case seems fairly to come within the rule announced in
the Hoitt case.
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The common-law rule that a will may be revoked by im-’
plication of law, in a proper case, obtains in this state,
except as modified by statute. Baacke v. Baacke, 50 Neb.
18. But there is no well-defined rule by which such revo-
cation may in all cases be determined. The weight of
authority, in the jurisdictions where the vule obtains, is
that each case shall be governed by its own peculiar facts.
It is clear that the revocation of the will before us cannot
be implied from subsequent changes in the condition or
circumstances of the testator.

The parties ask that the will be construed. In the
present case the testator devised a life estate in his Ne-
braska land to each of his five sons and to one grandson.
The devises vary from 110 to 250 acres to each devisee. A
few of his grandchildren were substantially remembered
in his will, as remaindermen, while many of them were
not named therein. He expressly declared in his will
that the grandchildren who were not named were “pur-
posely and intentionally” omitted, and that such omission
“was not through any accident or mistake.” When he
died, and when the case was tried, there were living
grandchildren, of the respective classes, that is to say,
male and female, whom he named as remaindermen, and
2]l were capable of taking under the will.

Plaintiffs assail the several devises of the will sep-
arately. On this assignment they allege these grounds:
“Because the will is unjust and disinherits natural heirs,
contrary to the expressed intention of the testator by the
will itself. Because the will itself is an incompetent and
void one under the law, in that it provides for limitations
over after the vesting of the fee; that it cannot be inter-
preted and executed; that it violates the law of per-
petuities; that it entails estates, to an extent, and in a
manner which violates our public policy, and is contrary
to law; and that in some instances the fee title is not
vested.”

In the body of the will the testator bequeathed to his
daughter, Mrs. Talley, a $2,000 bequest. In a codicil,
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written about one year after the date of the will, he de-
vised a life estate in a Lincoln residence property to her
to take the place of this bequest. Subsequently he sold
the Lincoln property for $5,000 or $6,000, and the pro-
ceeds were invested in the Canada section of land, or be-
came a part of the residue of the testator’s estate. Plain-
tiffs’ complaint on this point is that the will “disinherits
ratural heirs;” that being a part of their argument that
i hereinbefore pointed out, and that is also applied by
them to other parts of the will.

With respect to Mrs, Talley, plaintifts’ objection seems
to e without merit. It seems that she was twice married
and that Carl Van Fleet is a son by a former marriage.
Carl had attained his majority when his grandfather
died. To this grandson the testator devised a life estate
in 190 acres of his land, with the provision, and another
that will be noticed presently, that his daughter, Mrs.
Talley, should be the remainderman in case Carl should
die childless.

It appears, however, that Mrs. Talley made a settle-
ment after suit was begun by accepting $4,000 in cash
from her brother, Elijah, and $8,000 from her son, Carl,
and to the latter she executed a quitclaim deed to the 190-
acre tract of land, conveying to him her contingent interest
therein. I‘ollowmg this settlement she withdrew from
the case, as one of the plaintiffs, and joined the defend-
ants in resisting the claims of the remaining plaintiffs.
Hence, this feature of the case, so far as Mrs. Talley is
personally concerned, appears to be a closed incident.
On this point the court found that she “was the only living
remainderman, and as such owned a vested remainder in-
terest therein,” and that, by her quitclaim deed to Carl,
“the fee simple title * * * became merged and vested
in * * * Carl Van Fleet.”

It appears, however, that, if Carl dies childless, the
land shall, under the will, vest in Mrs. Talley, his mother.
It plainly appears, from the will, that it was the intention
of the testator that Carl should take a life estate, and that
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the fee title should vest in his unborn children, if any he
should have. So that, under the terms of his grand-
father’s will, Carl takes a life estate in the land devised
tc him, and by the conveyance from his mother he takes
the interest that was devised to her. These estates are
therefore merged. To that extent, with respect to the
devise to Carl Van Fleet, the judgment must be modified.
Whether the rights of such contingent remaindermen have
been destroyed by the deed from Mrs, Talley to ner son is
a question we are not called upon, in the present state of
the record, to determine at this time. Such contingent
remaindermen are not parties and their rights are not
represented in the present case by any class or by any
party to this sunit.

With respect to the devising clauses of the will the court
found: “That said paragraphs 5 to 10, both inclusive,
® * * devise a life estate to the sons and grandsons
respectively” of the testator, “with remainder as to each
of said devisees, as stated” in the will; that by paragraph
9 the testator “lawfully devised to the defendant Elijah
Curtis Hill, Jr., the lands therein described, for and dur-
ing the term of his natural life, and at his death to his
male children or male child, if he should leave any, or in
the event of there being no male child or children sur-
viving the said Elijah Curtis Hill, Jr., then to his female
child or children then living;” that, when the testatov
died, and when the decree herein was entered, Elijah
Curtls Hill, Jr., and “two female children * * * were
living, to w1t Marguerete Hill and Aileene Hill, who are
the only chlldren of said Elijah Curtis Hill, Jr , living”
when the testator died, or at the prcsent tlme that when
the testator died, EhJah Curtis Hill, Jr., under the will
“became vested, eo instante, with a hfe estate in the said
lands above descmbed ana the said Marguerete Hill and
Aileene Hill became, eo instante, the owners of a vested
remainder in said lands subject to and burdened only
with the life estate of theu' father; * * * that the
said Elijah Curtis Hill, Jr., and the sald Marguerete Hill,
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and Aileene Hill are entitled to a decree quieting in them
their title to such interests in said lands. It is therefore
considered, adjudged and decreed by the court that the
will of said Elijah Curtis Hill, deceased, is a valid will.
That paragraphs 5 to 10, inclusive, of said will are valid
devises to the sons and grandson therein named.”

The will with respect to the life estate in the 250-acre
tract of land that is devised to Elijah Curtis Hill, Jr.,
provides, as we have seen, that at his death the fee title
thereto shall vest in his male child or children, as the case
may be, share and share alike, but that, if he “shall only
Lave female children or (a) female child,” such child, or
children, shall take the fee simple title share and share
alike. It follows that the fee title of Marguerete and
Aileene Hill is contingent upon the failure of the birth of
a male child, or children, or of a daughter or daughters
to Elijah Curtis Hill, Jr. To that extent the judgment
must be modified with respect to the devise to Marguerete
and Aileene Hill. More than this, it is not incumbent
upon us at this time to decide with respect to the nature
or extent of the contingent estate taken under the will by
Marguerete and Aileene Hill.

In paragraph 9, with respect to the wife of his son
Elijah, the testator provided that, if Elijah “shall die
without leaving issue of his body capable of inheriting,”
“his wife if living shall have a life estate in one-third” of
the land in which Elijah had a life estate. On this point
plaintiffs argue that in the course of events Elijah Curtis
Hill, Jr., might marry a wife who is not yet born. They
say: “This provision of the will gives this land for life
to Elijah, Jr., and then a life estate to his wife, who,
under these circumstances, was born after the testator’s
death,” and that if such wife “should live more than
twenty-one years and nine months after the death of
Elijah, Jr., then it would be longer than allowed by the
statute of perpetuities.” This point is not well taken.
Elijah’s wife was living when the testator’s will was
written and was living when he died. Under such cir-
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cumstances the language of the will, in the connection
that it is there used, and referring as it does to “his wife
if living,” cannot be construed to mean any other person
than the then present wife of the testator’s son Elijah.
40 Cyc. 1456; In re Mook’s Estate, 167 N. Y. Supp. 170.
It may be added that she was living when the case was
tried.

Plaintiffs contend that the will “entails estates;”’ that it
“yiolates the law of perpetuities,”. and the law against
primogeniture. They point out that in some instances the
testator in the disposal of his bounty preferred his male
grandchildren, present and prospective. Even so, he had
a lawful right, in the bestowal of his bounty, to prefer
one class of heirs to the exclusion of another class. 21 R.
C. L. 307, 308, secs. 35, 36. The will is the testator’s.
We cannot of course, make a will for him, but must, if
possible, ﬁnd out the testator’s intention from its every
word and part, to the end that, if valid, it may be upheld.

The rule against perpetuities is not Violated, unless the
testator devises his land so that an estate therein is at-
tempted to be created that will vest beyond a life or lives
in being and 21 years thereafter, and the period of gesta-
tion. This of course cannot be done lawfully. In the
present case we are unable to find from the language of
the will that the testator even attempted to do so. The
theory of the rule against perpetuities is that a succession
of life estates devised to the children of unborn children
ad infinitum, if permitted, would create such an entail-
ment of estates that the alienation of lands might thereby
be prevented for generations. The rule prevents such
contingency and prohibits the vestmor of estates beyond
the time herein named.

In discussing the object and scope of the rule against
perpetuities, in 21 R. C. L. 287, 288, secs. 9, 10, it is said:
“The courts have always experienced difficulty in express-
ing in explicit terms the definition of a perpetuity, and it
has even been asserted that a strictly accurate definition
has never been given. Perpetuities have been variously






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































