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IN MEMORIAM.
- John B. Barnes.

At the session of the Supreme Court of the State of
Nebraska, June 6, 1921, there being present Honorable
Andrew M. Morrissey, Chief Justice, Honorable Charles
B. Letton, Honorable William B. Rose, Honorable James
R. Dean, Honorable Chester H. Aldrich, Honorable
George A. Day, and Honorable Leonard A. Flansburg,
Associate Justices, the following proceedings were had:

May 17 PLEASE THE COURT:

Your committee appointed to present appropriate reso-
lutions commemorative of the life and services of the late
John B. Barnes beg to report as follows:

John B. Barnes was born on a farm in Ashtabula county,
Ohio, in 1846. At the age of 18 years he enlisted as a pri-
vate in Battery E, Tirst Ohio Light Artillery, and there-
after until the close of the Civil War, and until mustered
out in July, 1865, engaged in active service with his com-
pany. Judge Barnes came west in 1870, settling first at
Fledellcksburg, TIowa, and in June, 1841 located mnear
Ponca, Nebraska, on a homestead. He married Miss Ida
Hannant of Butler county, Iowa. Afte” coming to Ne-
braska he taught school for a time and studied law, was
admitted to the bar, and immediately entered on the prac-
tice of his profession. He was elected district attorney of
the Third district in 1876, and served nntil he was ap-
pointed judge of that district in 1877, in which capacity
he served for six years. In 1888 he located in Norfolk,
Nebraska, where he remained in the practice of his pro-
fession until January 1, 1902, when he was appointed su-
preme court commissioner, in which capacity he served
until elected one of the judges in 1905. He served two
full terms as a judge of this court. Later he was assist-
ant in the office of attorney gemeral. Judge Barnes died
in Lincoln, January 14, 1921, survived by a wife and two
sons. :
(vii)
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Intensely patriotic. as a citizen, industrious and pains-
taking in every vocation he entered, frank, open, kindly,
and courageous at all times, generous to a fault, devoid of
malice and ready to forgive, he passed through the pioneer
days of Nebraska, and came to this high court at the ze-
nith of his splendid physical and mental powers. On this
bench, as on the district bench, his varied experience in
life, his studious and industrious habits, his logical turn
of mind, his sympathy, coupled with inflexible integrity,
and a genius for the disposition of work that came to his
hands, made him a just and learned judge, helpful to his
associates, and a valuable servant of the commonwealth.
In private life his counsel was ever sought, first by his
neighbors and later by his clients, and his desire was ever
that he should assist those neighbors and clients, rather
than that out of their misfortunes he should amass a for-
tune. His life was a blessing, and his memory shall ever
be an unfailing joy to his family, comrades, associates, and
to the people of this great state. The sudden removal of
such a man from the commonwealth in which he for many
years held high and responsible positions leaves a va-
cancy and casts a shadow, which is deeply felt by all, and
his death will prove a grievous loss to the state.

THEREFORE, BE IT RESOLVED, that in the death of John
B. Barnes, the bar of this state has lost an active, able, and
upright member, and the commonwealth a loyal, devoted
and useful judge and citizen.

Be It FurTHER RESOLVED, that these resolutions be
spread upon the records of the court, and that a copy be
transmitted by the clerk, under the seal of the court, to the
widow and family of our departed brother,

Respectfully submitted,
M. D. TYLER.,
JACOB FAWCETT.
CLARENCE A. Davis.
JEsse L. Roor.
WiLLiaM V. ALLEN.,
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JUDGE WILLIAM V. ALLBEN:

MAY 17 PLEASE THE COURT: John Beaumont Barnes was
born in East Trumbull, Ohio, August 26, 1846. He was
educated in the common schools and at Grand River In-
stitute in that state, and was a private in Battery E, First
Ohio Light Artillery in the Civil War. He was admitted
to the bar in 1872, and was married to Ida Frances Han-
nant at Ponca, Nebraska, in 1874. He was district at-
torney of the sixth judicial district from 1875 to 1879, and
judge of the sixth judicial distriet from 1879 to 1883.
He was a commissioner of this court from 1902 to 1904,
and a justice from January 1, 1904, to his reelection in
1909. For a time he was ex officio chief justice, and he
died January 14, 1921.

I first met him at Fredericksburg, an interior Iowa vil-
lage, in the winter of 1867. We were young men fresh
from the Civil War. It was after he came to the bar of
the county of my residence in 1888 that I became better
acquainted with him. I found him to be an intelligent
gentleman of pleasing address, easily approached, and
companionable. It was then that I first met him in a pro-
fessional way, and, until I was elevated to the bench in
1892, we were opposing counsel in many cases, and, while
there was sharp rivalry, our relations were pleasant. He
practiced before me in 1892 and until.I was sent to the
United States senate, and again in 1899 until I was ve-
turned to the senate, and our friendship was never marred
nor broken.

He lived and was active in the most important period
of the world’s history. The life of our dead friend was
typical of the lives of thousands of other American boys
of humble birth, who, by energy and persistence, arose
from obscurity to popularity and power. It has been given
to few men to participate more actively than he in the de-
velopment of the state. As husband and father, soldier
and citizen, jurist and judge, he performed his full duty,
and he did much in shaping and molding the policies of
the state. His domestic life was tranquil, and he peace-



X IN MEMORIAM [105 NEs.

fully passed away, leaving his wife and two sons to mourn
his loss; one son having preceded him to eternity. He
was a careful and painstaking judge and a jurist of un-
doubted merit. He was familiar with the legislative and
judicial history of the state and was well grounded in the
elementary principles of jurisprudence. I am not suf-
ficiently informed of his habits of study to know whether
he explored the field of abstract science or was devoted to
helles lettres, or familiar with the great epochs of his-
tory. ‘

It is difficult to speak in befitting terms and in adequate
language of one who was lately of our number. I am
assured that he held to the Christian faith,—that life is
but a transition state and the grave, instead of heing a wall,
is a door opening into a future and more delwhtful world
Since the introduction of the Christian era and the ex-
tinction of paganism and pagan philosophy, men have be-
lieved in a future existence and the hope of salvation has
been universal. “I am the resurrection and the life: He
that believeth in me, though he were dead, yet shall he
live: And whosoever liveth and believeth in me shall never
die,” says Christ. If life is to end here and is a mere span
of the hand on the dial-plate of time, and labor and sorrow
are to count for nothing, if death is to end all and the grave
is the final resting place, man’s struggle is of no avall
But we have the Dlvine promise of the resurrection and
the life to come, and that the natural body is to be super-
seded by a spiritual body, and these promlses are definite
and specific:

“Behold,” it is said, “I show you a mystery: We shall
not all s]eep, but we shall all be changed: In a moment,
in the twinkling of an eye, at the last trump: For the
trumpet shall sound, and the dead shall be raised incor-
ruptible, and we shall be changed. For this corruptible
must put on incorruption, and this mortal must put on
immortality. So when this eorruptible shall have put on
incorruption, and this mortal shall have put on immortal-
ity, then shall be brought to pass the saying that is writ-
ten, Death is swallowed up in victory. O death, where is
thy sting? O grave, where is thy victory?”
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And when we, too, shall pass away, our homes will be
among the heavens; “the problems that our burdened souls
have studied so despairingly shall be happily solved; and
we may even become participators in the knowledge and
power of Him

Whose power o’er moving worlds presides,

Whose voice created and whose wisdom guides.
To this felicity the friend we now with tenderness re-
member has already advanced. We would not, if we could,
bring him back to earth, slowly and painfully to die again.
We wait, reverently and hopefully, for the summons to us
to join him in some star that is shining, from eternity to
eternity, with unfading luster in God’s illimitable wilder-
ness of worlds.” Requiescat in pace.

HoNoORABLE M. D. TYLER:

MAY 1T PLEASE THE COURT: I cannot permit this occa--
sion to pass without paying a personal tribute to the mem-
ory, character, and services of Judge Barnes, by bringing,
as it were, my robin’s leaf to deck the hearse of him who
in this life wrought so honorably and so well.

I knew Judge Barnes well, even intimately, for more
than thirty years. I came to this state a siranger in 1888
and Judge Barnes was the first person with whom I be-
came acquainted after arriving here. He generously per-
mitted me to occupy a desk in his office until the begin-
ning of the year 1890, when we formed a partnership in
the practice of law, which continued until the year 1902,
when he became a supreme court commissioner, Our re-
lations, both personal and in a business way, were always
most pleasant and agreeable, and, to me at least, most help-
ful. His death, therefore, comes to me as a great per-
sonal loss. )

Judge Barnes was in many ways a remarkable man.
He had a mind of great power and clearness. He pos-
sessed, to a degree vouchsafed to but few, the faculty of
taking a complicated state of facts involved in a lawsuit
and arriving quickly and accurately at the real, deciding
issues involved therein. This faculty was of great as-
sistance to him, not only as a lawyer at the bar, but also
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as a judge on the bench. He was strongly partisan, but
never contentious. I never kmew him to take part in a
political argument. e was jealous of his own opinions,
yet always tolerant of the opinions of others. One beau-
tiful trait of his character was ~xhibited in this, that he
never spoke ill of any one. He seemed able always to find
something good to say of every one. Although he loved
and was exceedingly proud of his profession, he cared lit-
tle for its emoluments. He was absolutely without aec-
quisitiveness. Being happiest when doing good for others,
he would go on foot and out of his way to help those in
need.

Of Judge Barnes it can truthfully be said that he was
a splendid lawyer and an upright judge, and that he was
a man, taken all in all, whose like we shall not soon see
again.

CHIEF JUSTICE ANDREW M. MORRISSEY :

Realizing that our committee, so far as human minds
are given to do, have correctly portrayed the life and char-
acter of our late associate, I am content to let the record
stand as they have written it. However, I cannot let the
occasion go by without a personal word to the memory of
one I Ioved so well. It is often said of some striking char-
acter that he is typical of this, or typical of that; but as
I live and work again, in memory, with Judge Barnes, I
-see in him the typical American—big and active of body,
keen and alert of intellect, courageous in battle, wise in
council, loyal to his ideals, and devoted to his family and
friends, As a judge all persons were alike to him, and
in his judgments “Equality Before The Law” was a living,
breathing idealism. He did what his conscience told him
it was right to do and never stopped to count the cost.

As a mark of respect to his memory the resolutions pre-
sented and the addresses delivered will be spread upon the
journal and printed in the reports.



During the period covered by these reports, in addition
to the cases reported in this volume, there were 5 cases
affirmed by the court without opinion, and 61 cases dis-
posed of by the supreme court commission.
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CASES DETERMINED
IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1920.

Ix rE EstaTE oF Isaac B. Ropinsox.

Epwarp E. GusTiN, ApPELLANT, v. EsTAaTE oF Isaac B. Ros-
INSON, APPELLEE.

FiLep Jury 14, 1920. No. 21006,

Vendor and Purchaser: ABATEMENT IN Price. When a vendor sells
real estate that is described in gross for a gross sum and the
property is subsequently discovered to be slightly less in quantity
than that described in the deed, the purchaser is not entitled to an
abatement in the purchase price unless it appears that fraud-
ulent representations were made by the vendor as to quantity that
induced the vendee to purchase. '

AprpraL from the district court for Lancaster county:
Wirrarp K. Stewart, Junce. Affirmed.

Lincoln Frost, for appellant.
R. H. Hagelin, contra.

Dzavw, J.

Plaintiff sued to recover $1,000 from the estate of
Isaac B. Robinson, deceased, ‘‘on account of the breach
of covenants’” in a deed executed August 27, 1915, as
alleged, wherein Robinson was grantor and plaintiff was
grantee. The estate recovered a verdiet and judgment
and plaintiff appealed.

(1)
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The controversy grew out of an exchange of real es-
tate between plaintiff and Mr. Robinson, each party de-
livering to the other warranty deeds in the usual form.
Plaintiff owned a house and lot valued at $4,200 that was
mortgaged for $1,700. Mr. Robinson owned a two-story
brick building, about 70 or 80 feet in length, at 816 O
street, valued at $10,000 that was mortgaged for $5,500.
Under the exchange agreement, as part payment, plain-
tiff assumed payment of the $5,500 mortgage on the O
street property and also gave Mr. Robinson a mortgage
thereon for $2,000. A deed to the house and lot owned
by plaintiff, in which his equity was valued at $2,500,
was also conveyed by deed to Mr. Robinson. The value
of the respective properties, for the purpose of the trade,
seems to have been agreed on between the parties. The
Robinson deed merely described the property as lot 20,
block 44, original city of Lincoln, the deed also contain-
ing this recital: ‘“And we do hereby covenant with the
said grantee and with his heirs and assigns that we (are)
lawfully seised of said premises.” Mr. Robinson in his
deed of course expressly excepted liability to plaintits
in respect of the $5,500 mortgage. The recorded plat
of the “original City of Lincoln” describes the Robinson
lot as being 25 feet wide and 142 feet deep. The actual
width is 24 feet and 3 inches, and plaintiff contends
that because of this deficiency he was damaged in the
trade in the sum of $1,000. Hence this suit.

Plaintiff has lived in Lincoln since 1880, and for
about 10 years before Mr. Robinson died he knew him in
a business way. He testified that for 25 years he has
known the Hoppe three-story brick building that stands
on O street immediately east of the Robinson property;
that 9 inches of the west wall of the Hoppe building
stands on the east margin of the Robinson lot; that he
did not find it out until about 2% years after he traded
properties with Robinson; that the Robinson building
is “properly on the west line, * #* # the 25-foot line
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running 9 inches into the wall, into the building belonging
to Mr. Hoppe.” Plaintiff aiso testified that he owned
four lots in block 44 fronting on P street; that Mr. Rob-

inson occupied his own building on O street for approxi- |

mately 10 years, both being in business in the same block
during that time; that their respective properties joined,
or nearly so, in the rear at or about the ‘‘east and west”’
center line of the block; that he examined the building
before the trade was made. There is evidence in the
record tending to prove that plaintiff paid interest on
the mortgage to the Robinson estate after he discovered
" the shortage that he now complains of.

Among other assignments of alleged error counsel ar-
gues that the court erred in not instructing the jury to
find for plaintiff on the ground ‘‘that there had been a
breach of the covenant of seisin’’ and that the only ques-
tion for the jury was ‘‘to determine the amount of dam-
" ages.”” From the record before us, and in view of the
law applicable thereto, it seems that the court did not
err in the premises and that the judgment must there-
fore be afirmed. There is no charge of fraud or mis-
representation on the part of the vendor, nor is there
anything from which fraud can be implied. There is noth-
ing to show that the transaction was other than an ex-
change or sale in gross for a gross sum. It appears that
Mr. Gustin was well acquainted with the Robinson
property and was aware of the erection of the Hoppe
building, that encroached on its east line, for more
than 25 years before the trade was made. He ex-
amined the Robinson property and doubtless his knowl-
edge or lack of knowledge of its dimensions just as it
stood equaled that of the vendor. There is nothing to
show that the vendor or the vendee were advised or
had any knowledge in respect of the actual width of the
lot and building. Nor does it at all appear that any mis-
representations were made to plaintiff that induced him
to make the trade.

<>
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Morris Canal Co. v. Emmett, 9 Paige (N. Y.)* 168, 37
Am. Dec. 388, involved an application of the same prin-
ciple of law that we are considering here. There the
court said: ‘‘The sale to Emmett was clearly a sale per
aversionem, as it was called in the Roman law; that is,
for a gross sum to be paid for the whole premises, and
not at a specified price by the foot or acre. In such sales
the purchaser is entitled to the quantity contained within
the designated boundaries of the grant, be it more or
less, without reference to quantity or measure of the
premises which is mentioned in the contract or convey-
ance. And where there has been no fraud or misrepresen-
tation he is neither liable for a surplus, nor entitled to a
deduction on account of any deficiency, in the quantity or -
measure of the premises mentioned in the contract or .
deed. Mann v. Pearson, 2 Johns. (N. Y.) 37; Powell v.
Clark, 5 Mass. 355, 4 Am. Dec. 67; Beach v. Stearns, 1
Aik. (Vt.) 325.”” The Morris Canal Co. case also cites
Stebbins v. Eddy, 4 Mason (U. S. C. C.) 414, and quotes
Mr. Justice Story as holding in effect that the vendee
cannot recover unless there has been fraud or wilful mis-
representation by the vendor to induce the vendee to
suppose the quantity of land was greater than it actually
was.

Board of Commissioners v. Younger, 29 Cal. 172, is a
case where the vendor sought to recover on the alleged
ground that the vendee misrepresented quantity. The
court said: “‘If land is sold by metes and bounds, with
a statement of the number of acres, a mistake as to the
number of acres affords no ground of action, unless it
appears beyond controversy that quantity was one of
the principal conditions of the contract.”” It was there
held that the vendor was not entitled to relief if he had
the means of ascertaining the quantity and did not do so.

In Graham v. Larmer, 12 S. E. 389 (87 Va. 222), it is
said: ‘““Where land purchased for the gross surn of $6,000
is described in the contract of sale by metes and bounds,
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and also as containing 274 acres more or less, a deficiency
of 28 acres in the quantity of the land is no ground for
an abatement in the purchase price, where the vendor
made no representations as to the number of acres in the
tract sold, and the vendee bought the land in gross, and
not by the acre, and made partial payment after he knew
of the alleged deficiency.’’

In Lane v. Parsons, 108 Ia. 241, the court declared:
““An owner of a tract of land, which, according to the
government plat, contained a certain number of acres,
but, according to fixed boundaries, contained much less,
conveyed it in gross, describing it as certain fractional
quarters of the government survey, the grantee knowing .
it had been so originally surveyed. The grantor made
no covenant or representation as to the number of acres
in the tract, except that he merely stated his belief that,
if resurveyed according to the original field notes, it
would contain the number of acres as therein shown.
Held, that the grantee was not entitled to recover for
a deficiency.”’ )

It was held in Wadhams v. Swan, 109 Ill. 46: “On
a sale of land by its proper numbers, or other specific
description by which its boundaries are made certain,
for a sum in gross, the boundaries, when ascertained, will
“control in case of a discrepancy as to the quanity or
number of acres; and in such case neither the purchaser
nor the vendor will have a remedy against the other for
any excess or deficiency in the guantity stated, unless
such excess or deficiency is so great as to raise a pre-
sumption of fraud.”

In Powell v. Clark, 4 Am. Dec. 67 (5 Mass. 355), the
court, speaking by Chief Justice Parsons, said in sub-
_stance that, where in a deed of conveyance the land was
described as containing a cerfain quantity, ‘‘the words
expressing the quantity are not to be considered as a
covenant that the land contained such quantity, but are
to be taken as merely descriptive.”” In the body of the
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opinion the learned Chief Justice observed: ‘‘The ques-
tion before us in this action depends upon the construc-
tion of the deed declared on; and we are of opinion that
the words expressing the quantity of land in the two tracts
do not amount to a covenant, but are merely descriptive
of the lands conveyed. Each tract is definitely limited,
and any surveyor could easily ascertain its contents; and
the plaintiff might have known the quantity of land con-
tained within the limits described, before he concludes
his purchase, by taking proper measures. If, to avoid
that trouble, he chose to rely on the estimation of the
defendant, he should have taken care that an express
covenant was introduced into the deed.’”’ Beach v.
Stearns, 1 Aik. (Vt.) 325; Shields v. Thompson, 63 Tenn,
227; Burke v. Smith, 57 Okla. 196; Kendall v. Wells,
126 Ga. 343; White v. Price, 202 Pa. St. 128; Baker v.
Manley, 203 Pa. St. 191; 2 Devlin, Real Estate (3 ed.)
sec. 1044.

Our decision is in harmony with the great weight of
authority. The rule seems to have prevailed from an
early day. It is a reasonable rule and, under the facts
in the present case, we think it should prevail. Other
assignments of alleged error are argued by plaintiff in
respect of instructions given and refused and as to the
admission of certain of the testimony which, in view of
our conclusion, we do not find it necessary to discuss.
The case was fairly submitted to the jury:

The judgment is

AFFIRMED.

LerTon, J., not sitting.
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Witherwax v. Holt County.

J. L. WiTHERWAX, APPELLANT, v. HoLT COUNTY, APPFLLEE.
Frep Jury 14, 1920. No. 21417,

o

Highways: OBJECTION TO LOCATION: WAIVER. “Where a landowner
files a claim for damages caused by the location of a public road
over his land, he thereby waives all objections on the ground of
irregularities in locating the road.” Davis v. Boone County, 28
Neb. 837.

AppeaL from the district court for Holt county: Ros-
erT R. Dickson, Jupce. Afirmed. '

H. M. Uttley, for appellant.
Lewis C. Chapman, contra.

DEax, J.

Plaintiff appealed from a judgment dismissing his
petition in error in an action wherein he alleged that
the county board that located a highway on his land
was without jurisdiction ‘‘over the subject-matter of
the action and the person of the appellant.”

The petition alleged that the notice required by sec-
tion 2870, Rev. St. 1913, was not served; that no claim
for damages was filed by any person; and that the
county clerk could not therefore lawfully appoint ap-
praisers to examine and report upon claims.

Tn his objections filed in the county clerk’s office
plaintiff states that the road ¢will practically destroy
five acres of land,”” and that his damages ‘‘will not
be less than $1,500 * * * if said road is finally
established * * * according to the notice served
upon this objector by the deputy sheriff. This claim
or demand for damages is not made with the intent to
waive any of the objections made.”” In plaintiff’s notice
of appeal from the board’s action on his claim, which
is in part disallowed, he refers to himself as ““being
a claimant for damages’’ and therein says that he
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‘‘appeals from said decision.”” ‘Tt “ap‘péa;r"s{théthh‘is
.appeal bond was ‘approved ‘aitd filed in fhe county
' clerk’s office. S

‘In explanation ‘of the foregoing statements plaintiff
‘argués that they constitute ‘“simply a continuation of
L our recital of reasons why the road should not be es-
tablished and why the board had no jurisdiction.”’
There is no bill of exceptions and we therefore do not
know what evidence was before the board at the hear-
ing. In respect to its action in the premises, and in
the absence of proof to the contrary, the presumption
is that “in their judgment, founded on the testimony,
the public good’’ required the establishment of the road.
. Rev. St. 1913, sec. 2878.

That plaintiff was served with notice, and that he
filed a claim for damages and appealed from an adverse
decision sufficiently appears. When the county board
has jurisdiction, and the contrary does not appear in
the present case, and a landowner files his claim for
damages for the establishment of a road on his land,
he thereby waives all objections on the ground of ir-
regularities in locating the road. Dawvis v. Boone Coun-
ty, 28 Neb. 837. Plaintiff is fairly within the rule an-
nounced in the Davis case. ‘‘Jurisdiction of the county
commissioners to locate a public road having been
shown, all subsequent proceedings will be liberally con-
strued, and a substantial compliance with the statute
will be held sufficient.”” Howard v. Dakota County, 25
Neb. 229,

The judgment is

AFFIRMED.

AvpricH, J., not sitting.
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Mahaffy v. Hansen Live Stock & Feeding Co.

ReuBeN W. MAHAFFY, APPELLEE, v. HaxsEN Live Stock
& Frrpine COMPANY, APPELLANT.

Ficep Jury 14, 1920. No. 21046,

1. Appeal: CONTINUANCE. A continuance of a cause is largely with-
in the discretion of the trial court, and an order denying a con-
tinuance will not be reversed except for an abuse of discretion.

2. Principal and Agent: AUTHORITY of AGENT. ‘“Where a principal
has, by his voluntary act, placed an agent in such a situation that
a person of ordinary prudence, conversant with business usages
and the nature of the particular business, is justified in presuming
that such agent has authority to perform a particular act, and
therefore deals with the agent, the principal is estopped as against
such third person from denying the agent’s authority. ‘Whether
or not an act is within the scope of an agent’s apparent authority
is to be determined under the foregoing rule as a question of fact
from all the circumstances of the transaction and the business.”
Johnston v Milwaukee & Wyoming Investment Co., 46 Neb. 480,
followed.

AppeaL from the district court for Linecoln county:
HansoN M. GrimEs, JUDGE. Affirmed.

W. E. Shuman and Chez & Barker, for appellant.
W. T. Wilcos and Halligan, Beatty & Halligan, contra.

Davy, J.

The plaintiff recovered a judgment against the de-
fendant in the district court for Lincoln County, based
upon allegations which in effect amount to an account
stated. To review this judgment the defendant has.
appealed.

The record shows that the plaintiff and the defendant,
through a series of telegrams, entered into a contract
whereby the defendant agreed to pasture 1,200 head of
cattle in the plaintiff’s pasture at the price of $2 a
head for the season. The plaintiff by his telegram rep-
resented that his pasture would care for that number
of cattle. Pursuant to this contract the defendant ship-
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ped from time to time and placed in the plaintiff’s
pasture, as shown by the testimony, 32 car-loads,
variously estimated at from 800 to 1000 head. These
cattle were under the control and management of one
Gottlieb, an agent of the defendant. He exercised com-
plete control over them, shipped them out from time to
time, paid numerous bills incident to their care, and on
two oceasions, prior to the settlement and the giving
of the draft for $900 hereinafter referred to, had paid
the plaintiff $1,500 on account of the pasturage, the
same being paid by two drafts on the defendant, and
which were honored by it. At the close of the
‘feeding season there still remained in the pasture
about 60 head. A settlement was accordingly had be-
teen Gottlieb and the plaintiff, which resulted in an
agreement being reached that there was a balance due
the plaintiff upon the pasturage of $900, and thereupon
Gottlieb drew a draft upon the defendant as he had done
twice before, for the sum of $900 and delivered it to
the plaintiff, and thereupon the plaintiff permitted the
balance of the cattle to be removed from the pasture
and shipped to market. The defendant failed to honor
this draft, and this suit was instituted.

The answer admitted the contract as disclosed by the
telegrams, but alleged that defendant did not pasture
more than 750 head of cattle, for the reason that there
was not adequate pasture and water supply for any
more. It denied that Gottlieb had any authority to
make a settlement or to draw the draft, and denied that
it was indebted to the plaintiff in any sum whatsoever.

‘While there are a number of assignments of error, in
their last analysis they can be reduced to two questions,
viz.: Did the court err.in overruling the defendant’s
application for a continuance over the term? And is the
cvidence sufficient to establish authority in Gottlieb to
bind his principal in the settlement? The record shows
that the action was commenced in December, 1917, and
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the answer filed February 18, 1918. On January 20,
1919, the case was set down for trial and regularly
reached for trial on Janumary 27, 1919. On that day
the local counsel for the defendant, Mr. William I.
Shuman, filed a motion for continuance of the case over
the term, supported by his affidavit, in substance, that
the defendant had no witnesses present to establish its
defense: that the entire preparation of the case, includ-
ing the drafting of the answer, was in the hands of
chief counsel residing at Ogden, Utah, the location ot
the defendant company; that the names of the prospec-
tive witnesses had not been furnished affiant by the
chief counsel, and therefore the names of such witnesses
could not be set out or the facts to which such witnesses
would testify if personally present; that such witnesses
resided at Ogden, Utah, and that their testimony would
establish the allegations of the answer; that a tele-
gram had just been received from the chief counsel
that an important witness was sick, and that arrange-
ments had been made to procure a doctor’s certificate
of such illness. .

This showing is entirely insufficient. The names of
no witnesses are given, nor the facts to which they would
testify if present. The matter of the continuance of a
cause is largely within the discretion of the trial court,
and an order denying a continuance of a case will not
be reversed except for an abuse of such discretion.
Kramer v. Weigand, 88 Neb. 392; Harrington v. Hed-
lund, 89 Neb. 272. The record shows that ample op-
portunity was given the defendant to be ready for trial,
or, if not ready, to make such a showing of facts as
would justify the court in granting a continuance. The
failure in this case was laches on the part of the defend-
ant.

We deem it but justice to say of Mr. Shuman, the
local counsel, that he is entirely blameless for the situa-
tion in which he was placed. For reasons not apparent
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he was not apprised of the facts of the case or the
names of defendant’s witnesses. He was sent into battle
without a shield or a sword. We are unable to say
that the ruling of the court on this motion was an abuse
of discretion.

Is the evidence sufficient to establish that Gottlieb, as
agent for the defendant, had authority to bind his prin-
cipal in the matter of the settlement? The question of
agency is always one of fact to be determined from the
evidence in each particular case. It seems to us quiet clear
that the acts of Gottlieb, as hereinbefore deseribed, which
were brought home to his principal, are such as to bring
this case within the rule announced in Johnston v.
Milwaukee & Wyoming Investment Co., 46 Neb. 480, in
which it was held: ‘“Where a principal. has, by his
voluntary act, placed an agent in such a situation that
a person of ordinary prudence, conversant with business
usages and the nature of the particular business, is justi-
fied in presuming that such agent has authority to per-
form a particular act, and therefore deals with the agent,
the principal is estopped as against such third person
from denying the agent’s authority. Whether or not
an act is within the scope of an agent’s apparent
authority is to be determined under the foregoing
rule as a question of fact from all the circumstances of
the transaction and the business.”’

From a careful review of the case, we find no revers-
ible error. The judgment is

AFFIRMED.

ArpricH, J., not sitting.
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Blazka v. State.

JoseEr Brazga v. STATE oF NEBRASEA.
Fiiep Jury 14, 1920, No. 21400.

1. Homicide: INrormaTiON: CONSTRUCTION. In determining whether
an information for murder contains all of the essential averments
necessary to charge that crime, the information should be con-
strued as a whole, and the language employed should be given its
usual and well-understood meaning.

2. H : SUFFICIENCY. When so construed, if the infor-
mation fairly and with reasonable certainty charges the elements
of the crime of murder, it will be held to be sufficient.

3. : : COoNSTRUCTION. The word “so” in the information
construed in connection with the context, and held to be the equiv-
alent of the words, “by reason of the mortal wounds inflicted as

aforesaid.”

4, Criminal Law: DEMONSTRATIVE EVIDENCE. In a prosecution for
murder, bloody garments and photographs of wounds upon the
body of the victim are proper to be received in evidence, when
sufficient foundation has been laid, where they tend to illustrate
or make clear any controverted issue in the case.

5. Information examined, and held to sufficiently charge the crime
of murder.

6. Instructions examined, and held not erroneous.

7. BEvidence examined, and held to sustain the verdict and judgment.

Error to the district court for Cherry county:
Wmriam H. WesTover, Jubce. Afirmed.

Orville L. Jones and John T. Heffron, for plaintiff in
error.

Clarence A. Davis, Attorney General, and John B.
Barnes, contra.

Day, J.

Josef Blazka, hereinafter designated the defendant,
was convicted of murder in the second degree, in the dis-
trict court for Cherry county, and sentenced to life im-
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prisonment. He prosecutes error to this court, relying
upon a number of assignments.

After the verdict and before sentence the defendant
filed a motion in arrest of judgment, challenging the
sufficiency of the information. This motion was over-
ruled, and the ruling thereon is now assigned as error.
The plemse point ralsed by the motion and argued in
the brief is that the information fails to charge that
Franciska Blazka, the vietim, hereinafter designated
the decedent, died of the mortal wounds inflicted wpon

~her. It is manlfest that, if the information is subject to
the criticism directed agalnst it, it is fatally defective.
One of the essential averments in an information for
murder is a charge that the victim died of the wounds
inflicted. The question involves an examination of the
information. In the deseriptive part of the information,
it charges in apt and appropriate language, and in the
usual form of informations for homlclde, the venue,
the date, March 5, 1919, the assault upon the decedent
with deliberate and premeditated malice with the intent
to kill and murder, the character of the weapon used, and
the infliction upon the body of the decedent of “certam
mortal wounds,” which are specifically described, fol-
lowing which is the averment: “And did then and there
so injure the said Franciska Blazka that she then and
there became sick, sore and wounded and confined to her
bed where she languished, and so languishing until the
11th day of March, 1919, did die, in said county and
state.”’

As we view it, the whole question turns upon the
meaning to be given to the word ‘‘so’’ as used in the lat-
ter part of the portion of the information above quoted.
The word ‘“so’’ is of very common use in good Knglish,
and has a wide and varied meaning, and the context
has much to do with the thought conveyed by its use.
The Century dictionary gives various meanings to the
word ‘‘so,”” among them: ‘‘By this or that means;”’
“by virtue or because of this or that;’’ ‘“for that rea-
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son;”’ ““in such a way as aforesaid.”” Webster’s New
International dictionary defines the word “so:” “As has
been stated;’’ ¢‘for that reason;’’ “jn such manner;”’
¢¢often used with pronominal force to avoid repetition.”’
Stripped of unnecessary verbiage, and reduced in part
" at least to its last analysis, and giving to the word “g0” its
pronominal meaning to avoid repetition, and transposing
the words, the clause quoted would read: ‘“And did then
and there so (in the manner and by the means) injure
the said Franciska Blazka that she became wounded,
and ‘so’. (by reason of the mortal wounds inflicted as
aforesaid) did die, on March 11, 1919, in said county
and state.”” Such a construction does not, as we view
it, do violence to the use of English or put a strained
construction upon the words used. A charge that a per-
son feloniously and of deliberate and premeditated - mal-
jee assaulted a woman on a day named, and inflicted
upon her mortal wounds, and did then and there so in-
jure her that she languished and so languishing did die,
would be understood in common parlance to charge that
she died from those mortal wounds. Defendant so un-
derstood the charge against him, and was defended with
that. understanding. '

Section 9050, Rev. St. 1913, provides: ‘‘No indictment
shall be deemed invalid, nor shall the trial, judgment, or
other proceedings be stayed, arrested or in any manner
affected, * * * nor for any other defect or imperfection
which does not tend to the prejudice of the substantial
rights of the defendant upon the merits.” While we do
not consider this provision of the statute as obviating
the necessity of essential averments in an information,
still it may be regarded as legislative authority to place a
liberal rather than a technical interpretation upon the
meaning of the words used, and especially is that true
when by so doing no prejudice results to the defendant
in making his defense upon the merits. ‘While it is

"necessary that an information for murder should aver
all of the essential elements of the.crime, the law does
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not require that it should be laid in the best-chosen Eng-
lish, nor in the technical form approved by long-honored
custom. It is sufficient if, from a fair and reasonable
construction of the charge as a whole, giving to the lan-
guage employed its usual’and well-understood meaning in
the light of the context, it appears that the essential
averments of the crime are charged. There was a time
in the history of criminal jurisprudence when the courts
were justified in resorting to absolute cxactness in plead-
ing, and to extreme technicality in an effort to protect
the individual in his life and liberty. Many of these
technical rules grew up in times when what would be
now regarded as trivial offenses were punishable with
death. 1In the time of Blackstone 160 offenses were
punishable with death. The accused was not permitted
to testify in his own behalf; he was not permitted coun-
sel in his defense in court; and many of the charges
were prompted by religious or political passion. Happily
that time has passed. The reason for the technical rule
no longer exists, and the formalities and technical ex-
actions should no longer be required.

It follows, from what has been said, that the infor-
mation in this case, when construed as a whole, and
giving to the language used its usual and well-understood
meaning in the light of the context, sufficiently charges
that the decedent came to her death by reason of the
mortal wounds inflicted upon her. In this case there can
be mno possible doubt that defendant understood that
he was charged with the murder of his wife, the decedent.
Neither is there basis to believe that the so-called defects
tended ‘‘to the prejudice of the substantial rights of the
defendant upon the merits.”’ In this discussion we have
not overlooked Hase v. State, 74 Neb. 493, and cases cited
therein. We do not consider the principle herein an-
nounced to run counter to that case.

- After laying a sufficient foundation, the state, over
objection of the defendant, was permitted to offer in
evidence certain photographs of the body of the decedent,
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































