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IN MEMORIAM
FRANCIS G. HAMER

At the session of the Supreme Court of the State of
Nebraska, January 6, 1919, there being present Honor-
able Andrew M. Morrissey, Chief Justice, Honorable
Charles B. Letton, Honorable William B. Rose, Honor-
able Samuel H. Sedgwick, Honorable Albert J. Cornish,
Honorable James R. Dean, and Honorable Chester
A. Aldrich, Associate Justices, the following proceedings
were had:

May it Please ihe Court: Your committee, appointed
to draft resolutions in commemoration of the life and
services of the late Francis G. Hamer, presents to the
court the following:

On August 10th, 1918, Honorable Francis G. Hamer,
our beloved brother and friend, died at his home in
Kearney, at the age of seventy-five years.

Judge Hamer was a pioneer citizen and lawyer of
the state and had been uninterruptedly engaged in the
duties of his profession for almost fifty years. His
practice was, perhaps, more varied and covered wider
fields than that of any of his contemporaries. His
clients came from every walk in life, and whether their
Yiberty or their property was involved, Judge Hamer
gave them the advantage of an ability and integrity
of the highest order. His predominating personal
characteristic as a lawyer was his persistence. He never
quit nor diminished his efforts on behalf of a client until
a final and unappealable judgment had been entered.

As a judge he served upon the bench of -this state
for nearly twenty years, first as a district judge and
subsequently to the time of his death as an honored
member of this court, and during his judicial career
he served the cause of justice without fear, without
favor, and without reproach.

(vil)



viii IN MEMORIAM. [103 NEes.

Notwithstanding his professional duties called for
unusual and constant labor, still Judge Hamer devoted
much of his talent and energy to public affairs, taking
a broad and democratic, rather than a partisan, view of
all political questions. At no time did he ever shirk or
evade in the slightest degree the duties of citizenship.

Judge Hamer had a home life of happiness and sun-
shine resting on a domestic fidelity natural and sincere.

TuereFoRE, BE IT REsoLvep, that in -the death of Judge
Hamer the bar has lost one of its most active and able
members; that the bench has lost a fair and able judge,
and the commonwealth a loyal, upright and useful
citizen.

Be It Furteer REesonvep, that these resolutions be
spread upon the records of the court, and that a copy
be transmitted by the clerk of the court to the widow
and family of our departed brother.

Norris Brown,
Lee S. EsTELLE,
Joax B. Barnes,

Jorx L. McPrEsLy,
H. M. Sincrarz.

HonorasrLe Norris Browx:

May it Please ihe Court: A number of speeches are
to be made in support of the resolutions just read.
Some of them will deal at length and in detail with the
character and ability of our departed and distinguished
brother, Judge Francis G. Hamer. |

For that reason, with your permission, I will leave the
privilege to others to emphasize his virtues as a citizen,
and his career as a lawyer, and his eminence as a
jarist. I would speak a single word or two of him as a
friend. Tt is known to all who knew him at all intimately
that Judge Hamer was partisan and even passionate in
his friendships. His personal likes were very strong,
so strong, indeed, that he never permitted, without
vigorous protest, any hostile criticism of a friend,
especially if the friend were not present to defend
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himself. To his credit it will be remembered that
the Judge was not given to quick or unreasonable
forgiveness of any man who had intentionally wronged
him. He was steadfastly human in that regard. Some
one has said that friendship is the child of the heart. It
that be true, Judge Hamer must have had a big and a
strong heart, for his friendships were legion.

After all is said, and after all our struggles, whether
on or off the bench, whether in public or private service,
are over, the one thmg worth while, the only thing that
makes hfe beautiful and joyful is the capaclty and
aptitude for a friendship that rings true. You may ap-
plaud justly the life of this man for its usefulness and
heap high with praise your estimate of his ability and
his character as a citizen and as a lawyer and as a
judge; but let me at the shrine of his memory lay a
single flower to reflect the story of his devotion to
friends. Above all other possessions, his friendships
were to Judge Hamer’s heart his dearest treasures.

Junce Joan B. Barnes:

May 1t Please the Court: 1 first became acquainted
with Judge Hamer sometime in the year 1884. He was
then a member of the law firm of Hamer & Connor, and
I have known him quite well since that time. I remember
him at that time as a lawyer in active practice, and I re-
member that T rated him as an able attorney and a bril-
liant advocate, one who was always especially vigilant in
the interests of his clients. The history of his life-work
up to the time he became a member of the Supreme
Court shows conclusively that he never deserted the
cause on which he was engaged until the final decision
of the court of last resort had been announced, and not
then, especially in criminal cases, until the last oppor-
tumty for a rehearing had been denied him. I am sure
the members of this Court will remember his resource-
fulness and his persistence in all such cases. He was
essentially a fighting lawyer, and one who exhausted
every resource in the interests of those who employed

him.
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He was always courteous in his presentation of his
cases and observed all due respect to the courts. After
he became a member of this court my association with
him became closer, and I knew him better. I always
found him to be a man of good judgment, and his efforts
seemed to be to do equal and exact justice between liti-
gants. He was fair and open-minded, and in consultation
he generally came to correct conclusions; but in the
work of writing opinions he was not always felicitous.
In his long practice at the bar and in preparing briefs,
he formed habits that caused him much trouble in
formulating supreme court opinions. He found much
difficulty in condensing his views so as to alwayvs mect
the approval of his associates; but he was always will-
ing to modify his views, unless he felt constrained to
disagree with the majority of the court on some im-
portant question of law or fact. I think T may say that
he relied on me more than any other member of the
court to smooth out those difficulties, and I learned to
kxnow and appreciate his honesty. He was a man of
sincere friendships and honesty of purpose, and he has
left an honorable record of an active life-work. He died
in the harness, so to speak, and I can truthfully say of
him that his work, as a whole, was well done, and reflects
credit on him as a man, a lawyer, and a just judge, and
on surviving members of his family.

HowxorasLE J. L. McPHEELY:

May it Please the Court: It was my lot to first meet
the late Judge Hamer in a courtroom about thirty-five
years ago, and very soon thereafter, and from that time
until his death, had the opportunity to study and fully
understand his character, our acquaintance soon ripening
into a very close, personal, intimate and mutual friend-
ship, also very close professional association.

I was associated with him in some quite important
litigation and considerable of less importance.

His natural ability as a lawyer was re-enforced by an
untiring energy, strong personality, alertness, courage,
an unchangeable devotion to his clients’ causes and in-
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terests; the cause of the poor or indigent client re-
ceived the same attention as those able to pay the full
value of his services, his devotion to his clients in this
respect calls to mind the lines written by Hooper -
““‘The Law,” Its seat is the bosom of God, all
men on earth do it homage, the weakest as feelin::
its care and the greatest as not exempt from its
power.”’

Judge Hamer’s manner of conducting a trial, to
observe and become familiar with same, was helpful to
those younger in practice and experience.

His friendship, once obtained, never faltered; knowl-
edge of his high character left an impression not soon
to be forgotten; his friends will ever remember and
cherish his memory.

HowxorasLe H. M. SiNCLATR:

On August 10th, 1918, Judge Francis G. Hamer passed
into the Great Unknown, at his home in the City of
-Kearney, aged 75 years. A long, active and useful life -
was his heritage. He came to Nebraska in the pioneer
days when the state was young. He served the state
of his adoption loyally and faithfully as a citizen
and the profession as a lawyer for fifty years.

His services to the state were broad and democratic.
He stood for equality, and with voice and vote advocated
the building of the state, its laws and its institutions
along broad and progressive lines; such as would benefit
and protect all the people, the rich and poor alike, and
this regardless of the race, color or previous condition
of the individual. This was the predominant character-
istic of his life and work. It was never absent from
his mind.

Strong in body and in mind, ready and able in
forensic argument; kind-hearted and sympathetic he
championed the cause of the poor and needy, the aggriey-
ed and distressed, the weak and unfortunate, with
predominant force and unbounded zeal. Coupled with his
force and zeal were an indomitable will and preeminent
courage.
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The sky never became so overcast, nor the clouds
so black, as to beget despair. He never doubted, nor did
he fear. When other men would give up and despair,
it was for him to fight with unyielding and persistent
force, if not always wisely, it was always well and thor-
oughly done.

As a lawyer, Judge Hamer was engaged in much
important litigation. He was original in ideas and
presented to the court for determination, perhaps, more
questions that were new and interesting than any other
lawyer of the state. These questions were generally
broad and far reaching, based on the fundamental
rights of man, and were of such scope and character
as to indicate and illustrate the temperament and trend
of mind of Judge Hamer as much, if not more so, thau
any part of his life-work that he has left us.

As a lawyer at the bar he was amiable, courteous
and accommodating to his brethren. No one ever re-
quested a professional favor that was refused if it could
be granted. To his clients, he was the personification of
fidelity and zeal; to his opponents, courteous and fair;
and to the court, respectful and helpful. As a friend he
was sincere and loyal. He was not a hypocrite, he loved
his friends, and did not pretend to love his enemies.

He loved his family. His domestic life was felicity in
all that could be asked. He was blessed with a loving
and faithful wife, and a son and daughter—splendid
specimens of manhood and womanhood. The son, whom
we all know, is an eminent representative of his worthy
sire. He loved and lived the life of the simple virtues
in his home.

As a Judge he served the state for nearly twenty
years, and in this capacity he served the cause of justice
without fear, without favor and without reproach.
No greater eulogy is within the powers of man. But
he has left us. To us it is farewell; to the world it is good
night.
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“Leaves have their time to fall,

And flowers to wither at the north wind’s breath,
And stars to set, but all,

Thou hast all seasons for thine own, Oh Death.”

Carer Justice A. M. MoRrrIssEY:

To me, Judge Hamer was more than a brother at the
bar or an associate upon the bench. He stimulated my
youthful ambition to become a lawyer, encouraged my
early efforts in the trial of causes, and was my indulgent
friend and coworker to the last. Others have spoken
of him as the lawyer, the jurist, the pioneer. I concur
in all they have said, but I prefer to remember him
only us my friend. '

The Great Napoleon said the test of friendship was
the ability ‘‘to love our friends with all their faults.’s
Judge Hamer met the Napoleonic test. Free from
petty vices himself, he was considerate of those less
strong. If I may paraphrase his own langnage as
applied to another, he carried in his soul a flood of love
and tenderness, and of balm and charity for bruised and
wounded hearts. He stood for the poor, the weak, the
fallen and distressed, and loved them all.

A complete report of these proceedings will be spread
upon the journal and published in our reports.

TS
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IN MEMORIAM
THOMAS 0. ¢. HARRISON

At the session of the Supreme Court of the State of
Nebraska, September 15, 1919, there being present
Honorable Andrew M. Morrissey, Chief Justice, Honor-
able Charles B. Letton, Honorable William B. Rose,
Honorable Samuel H. Sedgwick, Honorable Albert
J. Cornish, Honorable James R. Dean and Iionorable
Chester A. Aldrich, Associate Justices, the following
proceedings were had:

TO THE HONORABLE SUPREME COURT OF
NEBRASKA:

Your Committee appointed to prepare and submit
a brief memorial and resolutions on the death of Honor-
able Thomas O. C. Harrison, late Chief Justice of this
court submit the following report:—.

Honorable T. O. C. Harrison was born in Ohio in 1849,
and came to this state in 1873, following his admission
to the bar in his native state, and making his home in
Grand Island, where he resided until his death May 29,
1919, at the age of seventy years.

He served as County Judge, District Judge, Associate
Justice and Chief Justice of thls court, retiring January
4, 1909. His opinions while on the supreme bench will
be found in Volumes 38 to 59 of the Nebraska reports.

He was, during all his judicial career, a patient, pains-
taking and laborious judge, courteous and considerate
to all members of the bar and especially to younger
members. He was slow in reaching his conclusions and,
while counsel may have sometimes felt that his decisions
were wrong, they always felt that they were the result
of his deliberate and unbiased judgment.

(xiv)
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Upon his retirement from this high tribunal in 1900,
he quietly and modestly took up the varied duties of a
member of the bar and continued in the practice of the
law until one short week before his death. His private
life, like his public career, was stainless and without
reproach. There was nothing in his career as a public
servant or private citizen that should in mercy be cover-
ed by the mantle of charity. There was nothing to be
concealed from public view—: .ihing for which apologies
should be made, but very much to be commended.

Therefore, Be It Resolved by the bench and bar of
this state:

That in the death of Honorable T. O. C. Harrison we
have lost a distinguished and worthy citizen, an able
lawyer, a just and upright judge, whose memory will
ever he an inspiration to his brethren of the bench and
bar of this state.

Resolved. That we tender to his bereaved family our
sympathy and condolence in the hours of their sorrow.

Resolved. That these resolutions be spread at length
on the records of this court and that a copy thereof he
furnished to the family of the deceased.

Respectfully submitted,
0. A. Abbott,
T. L. Norval,
A. M. Post,
W. A. Prince.

Howorasue O. A. ApBoTT:

May it Please the Court: From his early manhood
until his sudden and untimely death, covering a period
of forty-six years, Judge Harrison was a resident of
Grand JIsland, and retained that residence while serving
as a judge of this court. During much the larger part of
that period, and until the dawning of the nineteenth
century, he stood in the limelight of judicial office,
succeeding rapidly from county judge, judge of the dis-
trict court to the supreme bench, and then quietly and
modestly taking up the miscellaneous practice of the
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country lawyer, which he continued up to a few days be-
fore his death.

Residing in that city before he came, and engaged dur-
ing all those-years in the active practice in all the courts
cver which he was called to preside from time to time,
gave me exceptional opportunities to observe his conduet
and character in all those varied relations and in the
more important duties of his common civie relations to
society and to the community in which he lived and
moved.

Uniform courtesy and consideration of the rights,
duties and opinions of others with whom he came in con-
tact was always a leading trait in his character. He
was not inclined to be disputatious or dogmatic in
regard to his own opinions on any given subject of law
or ethics, of politics or religion, of morals, or man-
ners—I do not mean to be understood that he enter-
tained no fixed opinions on such matters; but
that he was at all times tolerant of the opinions and
predilections of others. He did not feel himself called
upon to correct the faults or follies of his associates,
but to be at all times respectful and tolerant of the
opinions and foibles of others. 'If he ever essayed the
role of a reformer, it was by the practice of the moral
and social virtues, and not by their profession or
proclamation from the housetops.

As a judge on the bench, the same characteristics of
toleration and respect for the opinion of others led
him to become a patient listener to the most prosy
or fallacious arguments of honest and well-meaning
counselors at the bar, while retaining unmoved his
own opinions on the law or the proved facts in the
given case. He sought with untiring industry and
patience for precedents of decided cases to guide
his opinions. It is but just to say of him that
he loved to follow the footsteps of other judges who
had spoken on the subject, even though what was said
might be foreign to the subject then under consideration
by such court. He was deliberate and cautious in the
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formation and in the expression of his opinions. His
conclusions when reached were his honest opinions, un-
biased and uninfluenced by any improper considerations.
No breath of suspicion ever tarnished his judicial
record. His conclusions might be wrong, but they
could not have been wrongfully entertained. They were
his deliberate opinions, unbiased and unfettered by
any paltry considerations, and were the results of
patient and industrious research.

He was a safe and able counselor in the affairs
of men, and possessed in a rare degree the confidence of
clients, and never betrayed the confidence reposed in him.

He married in early life, and was a devoted, faithful
and affectionate husband, but was denied the comfort
and consolation that the presence of children in his
home would have afforded him. There were no ‘‘chil-
- dren round his bed’’ when the grim messenger of death
summoned him from the land of the living.

He was a good citizen, a good lawyer, an upright,
conscientious judge. There is nothing in his life that
should, in the charity extended to all human frailties,
be covered by the mantle of silence today. There is
nothing to condemn, but much to commend to all his
brethren at the bar. :

His conduct and example are still a living force
for the guidance and benefit of all. They are the most
enduring monuments that can be erected to perpetuate
a life of useful activity. The world is better, brighter
and happier because he lived in it.

Jupce A. M. Posrt:

It was my privilege during a period of nearly two
score years to enjoy an intimate acquaintance with
Judge Harrison. I knew him as a struggling lawyer at
the beginning of his professional career in this state,
as county judge of Hall county, and during our service
as judges of adjoining districts.

We had frequent occasions for exchange of dockets,
which afforded me ample opportunity to judge of the



xviii IN MEMORIAM. [103 Nes.

regard in which he was held wherever known, and it is
no exaggeration to say that he was, by all coming within
the sphere of his influence, esteemed as a model citizen
and a wise and just judge. 1 later enjoyed four years of
intimate companionship with him as a member of this
body, which is to me a lasting and,cherished memory.

Judge Harrison was richly endowed with the qualities
of mind and heart that are the seeds of true friendships,
and it may with truth be said he had mo recognized
enemy. He was in mind singularly pure and simple,
disposed to shrink from life’s sterner conflicts; yet no
Sir Galahad of legendary fame was ever more jealous
of his personal honor or more courageous in defense
thereof. :

In practice he never affected advocacy and shrunk
from forensic disputation, but was eminently wise and
safe in counsel. He was temperamentally judieial; and,
if there were among his contemporaries men of ampler
opportunity and wider range of vision or more com-
prehensive knowledge of precedents, none had a firmer
grasp upon, or a finer conception of, the fundamentals
of the law.

Tf his published opinions may be said to lack the lit-
erary excellence of some writers, it will be remembered
that faultless rhetoric is not the test of legal merit, and
the soundness of Judge Harrison’s reasoning has
rarely been questioned. i

He was withal a courteous high-minded gentleman,
with a heart ever overflowing with kindness, and whose
sterling character and faithful and efficient public
service entitled him to an honorable place in the his-
tory of the state.

HoxoraBLE W. A. PriNcE:

To The Honorable Supreme Court of Nebraska.
Having been appointed by your honorable body as
one of the committee to prepare and present resolutions
upon the death of Honorable T. O. C. Harrison, and
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heing unable to be present at the memorial exercises
to be held, September 15th; at the request of the
Chairman, Honorable O. A. Abbott, I have prepared a
few remarks and have asked him to present the same
at that time.

I first became acquainted with Judge Harrison more
than thirty years ago, when I came to Grand Island to
enter upon the practice of law. For many years after
that time he was district judge of this district, and was
afterwards elected to and served a term as one of the
judges of the supreme court of this state.

One characteristic that will ever be remembered hy
all young attorneys, who appeared before Judge
Harrison, was his extreme kindness and courtesy to
them. We always felt that he would overlook our mis-
takes and not allow the rights of our clients to be preju-
diced by any errors, which we might make, unless they
were absolutely v1tal in the case. He was kind, patient,
and considerate.

As distriet judge, justice was his motto with all
classes of people as well as with the members of the
bar. All felt that he attempted to hold the scales of
Justice equal between all parties, corporate or indi-
vidual, rich and poor alike.

We are familiar with his record as a member of this
honorable court. He filled the position with dignity
and honor. He chose, perhaps, to follow well beaten
paths, rather than to hew a way through untrodden
forests. That was extremely characteristic of him as a
district jndge and also as a practitioner at the bar.

After his term as supreme judge, he and T were part-
ners for many years. His one characteristic that all
recognized was his unquestioned personal honor and
integrity. Perhaps he did not possess the utmost con-
fidence in his own ability and that self-reliance which
are characteristics of great trial attorneys, but he did
possess a spirit of fairness and an extreme desire that
justice, and only justice, should be done.
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He had a host of personal friends, few, if any, ene-
mies. He never harbored resentment. No matter how
bitter might be a legal controversy, when he passed
from the courtroom all personal feeling disappeared.
His faults lie gently on him while his many, many vir-
tues will ever be remembered by those who knew him
best.

é



During the period covered by these reports, in ad-
dition to the cases reported in this volume, there were
12 cases affirmed by the court without opinion, and
185 cases disposed of by the supreme court commission.

(xxi)



TABLE OF CASES REPORTED

Adams v. Police and Firemen’s Ins. AssM .........oviveuiennnns 552
Adolfson, Union Co-operative Co. V. ......vuiiiiniiniinnnnn.. 391
Advance Rumley Thresher Co., Wood V. ......cviiiiniininnnn. 377
Albany County Nat. Bank v. Gould ............ .. 0 ivuiiiuin. 273
Allen, KUCETa V. ..ottt it i it e et it ie i i inaans 221
Allen v. White ................... e e 256
Anderson V. Kiene ... e e e e 773
Anderson, McWilliams v. ...t 187
Anderson v. Miller .......... e e e et he e et 549
Anderson v. Union P. R. Co. . vvviinntn ittt ettt e, 770
Armour & Co., Ferson V. .......u.iinrniiniiinincnnnannn . 809
ATmMour & Co.,, Myers V. (.o .viiiit ittt et e 407
Bailey Co.,, Hand V. .. ...ttt e 450
Baird v. Union Mutual Tiife Ins CO. .....vvniieennnennennnn.. 609
Daker v. Moorhead . ...... ... .. i 811
Rank of Benson v. Gordon .........c.uouuunieneeuaen i 508
Bank of Waverly v. Daily ..o 7
Barkley v. P00l ... ... 629
Itarnum v. Handschiegel ............. ... iiiiiniinnn. un.. 594
Barrett v. Selden-Breck Construction C0. .....ovvronenvennnnn... 850
Basta, Karel V. ...t e e 191
Beck v. TraDD ..ottt e e e, 32
Bennett v. Winegnr ... ... i, 843
Bilz v. State .. ... 15
Board of Supervisors, Custer Township v. ..........ccouuun... 128
Bogue v. New York Life Ins. Co. ...ovvviiiiiin e, 568
Briggs v. Neville ... i e i, i
Brittell v, Davis ......... it 703
Brotherhood of Locomotive Firemen and Eaginemen, Mitchell v., . 791
Brower v. Umstead ........ . .. i i 828
Brown V. Manning ...o.uuiutinntienneneeneneeeneeeneansnennnnn. 540
Brown v. State ... e e e 271
Rrunzell, Peterson v. ..ottt .. 250
Burney, ParTKs V. ..ottt it i e e e 572
Durns v. Mechaley ....... ... ... .iiiiiii i, 254, 267
Furt-Washington Drainage District, State v. ..........0oov. ..., 763
Bush, Ford v. ...t i e e e 317
Butler County, Janike v. ... oottt 865
(07108 T o § € 560
Calloway, Lair v. ...t e e e 714
Campbell v. Harvard State Bank ................vveruuunnioin. 562



103 Nee.] TABLE OF CASES REPORTED. xxiil

Campbell V. Pelerson ....uuvieeiiiiiineenintrnereeensrnennnnns 787
Carr v. City of Lexington .......c..iiiiiiiiniiiienrinenannnnns 293
Casualty Co. of America, Kinsler v. .........civiriiiiinnnnnnns 282
Caughlan v. City of Omaha ..........iiiiiiiinrnnriennannnnnnns 726
Central States Life Ifs. Co., Meyer v. ..........voivviennnnnn..: 640
Chamberlain v, Frank .....ciiiuiiiniiiiiiiin e inernennnnens 442
Chandler V. SIpes ... ..ttt i it ittt ittt anann 111
Chicago, B. & Q. R. Co, Nanfito v. ........oiiititinininenennnnn. 577
Chicago, B. & Q. R. Co.,, Starr v. .....iitiinirtne i iinennnn 645
Chicago, M. & St. P. R. Co, Siebert v. ........c.coiiiininvnn. 719
Chicago & N. W. R. Co.,, Marsh & Marsh v. ................... .. 654
Chicago, R. 1. & P. R. Co.,, Metealf v. ............. . iviinin.. 431
Christner, Raddatz v. .. ... ... ittt ittt 621
Churchill v. Pennsylvania Co. ...v.iiriiiinininnrnininniennnnn 523
City of Falls City, MOTZAN V. . .vuuvrnriitennnnnrennaenenennnnnens 795
City of Fremont v. Postal Telegraph-Cable C0. ...v.vuvvnnrennnn. 476
City of Kearney, Stickel Lumber Co. v. .................. 636, 640
City of Lexington, Carr V. ...t iiittnn i inrntennnenrenennnns 293
City of Lincoln, Lincoln Traction Co. V. ......vviiriivnnnenrrnnnn. 229
Clity of Lincoln, PTiCe V. ....uovrivrneeunieneeenneeneannennnaan, 366
City of Omaha, Caughlan v. ......c..it ittt iinrnnnnnns 726
City of Red Cloud, Diederich v. ......... .. ... ... iiiiiiiinn.. 688
City of Tecumseh, Marble V. . . ... ittt iiiiieiirinnnns 625
Ciark Implement Co. v. Wallace .......cviiiiinuinniinennnnnnnn. 26
Cole v. Fenton ............... e et e et e, 802, 807
Cole, In re Application of ...... ..ot iiiiiiiiiinnnnn. 802, 807
Collins v. Haney .......civiuiiiuiriiioniiaciinnneneneananns §56, 860
Collins, Haney v. ..... U 782
Coon, O'Brien V. ...ttt ittt iiinianannnen 826
Gooper, TitmMan V. ..o iivttiit it ittt tateenernnenreresennnns 599
County Board, Nemaha County Bank V. ..........cvvirnuvnnnnn. 53
Creigh Sons & Co. v. Jones ..........coiiiiiiniiiininnneninnnn.. 706
Cross V. Prohaska .........c.iuiiiniiiieireinrenrnenensnennnnnns 146
Cummings v. Keating & Co. ...ttt iiinrnininininnnnnnnnns 453
Cushing, Morris & Co. V. ... . iiviiiiiiiin.. e it 481
Custer Township v. Board of Supervisors ..........cccovuuveueen 128
Dailey v. Missouri P. R. Co. ......... e e ie e cee. 219
Daily, Bank of Waverly v. ....... et eee e 7
Dancer v. MeYers ........ceiiiinriiocesoernseennaenannnans 856, 86¢
Dancer, Meyers Land & Cattle Co. v. .............ooivia.. ., 856, 860
Davis, Brittell v. ...ttt it ttitenriaineananans .o 703
Davis, In re ........ [P e it teer ettt ettt 703
Lavis V. MEISOIL .....ciuuninntetteetieniieaiantnietasanances 397
Dawson County, Dawson County Irrigation Co. v. .............. 692
Dawson County Irrigation Co. v. Dawson County .......... eee... 692
Dial, Sutherland State Bank v. ..........ciiiiiiiiiiiiiinnn.n, 36

Diederich v. City of Red Cloud .......ccovnitvniiiinninrnnennns 688



xxiv  TABLE OF CASES REPORTED. [103 Ner.

Dijeter v. Doolittle Produce Co. ............. et iseererrasaaanes 152
Dillon v. Dillon ......... N et eesierties et eeeetcanan .. 322
Dodge v. Healey ........... et ie e e e ittt e aen 180
FLonovan v. Union P. R. Co. ......ciiiiininiiiniinnnnnnn, vieen.. 663
Doolittle Produce Co., Dieter v. .......c.iiiiiiiinninnenennnnnn. 152
Dorcey v. Thurston CoUNLY ....cevvnveinnenninnnernenrenceenans 43
Dorwart v. Hockett ......oiiiiiiiiiiinnnnriiiernenrnneenenannss 651
Douglas County, Welch v. ............ccveivennn. e e .. 469, 471
Dunn v. Physicians Casualty ASST ....covviiernrrrinrnnneennens b57
Durland Trust Co. v. Uttley .......vitiiiiin it irnnrernaennens 461
Ellwanger v. GOSS ....ceiveirnnnnanns v ettt i 132
Engaard v. Schmidt .........ccoiiiiiiiiii i, eee.. 369
English, Vincent Grain Co. v. ......coviiiiiiennnnnnnnnn. 531
Estate of Hiles, Keeler v. ......... fe vt ettty e 465
Estate of YoOUng, YOUNE V. .. cviiitiinnnnnineenneennennnnennnns 418
Fahey v. Updike Elevator Co. ......uiniirinnnreunnnenennnnnns 245
Falls City, City of, Morgan v. ......c.euuuervunnnnn. e 7955
Farmers State Bank, State V. ....ccuiiierinnnnriinnnenrennnnns 194
Fentor ole V. ..ot iiiiie ittt i e i e et 802, 807
Ferson v. Armour & Co. ....iuuriiniiiniirntnernnennesunnennns 809
Fisher, State V. ...ttt e it s i eeneanaennnn, 736
Fisher v. Woodard ............. e it et ettt aneaes 253, 255
First Nat. Bank v. Hunt .........cc0 it rnnnennnnnnns. 556
First Nat. Bank, State v. .......... e 280
Forburger Stone Co. v. Lion Bonding & Surety Co. ............ 202
Ford v. BUSh ... . ittt it e i e, 317
Fox v. Scandinavian Mutual Aid Ass'n .......c.cvviiviennnnnenn. 117
I'rank, Chamberlain v. ...... ... .. i it ittt 442
Fremont, City of, v. Postal Telegraph-Cable Co. ........ccvv.... 476
Frink, Tanner V. ... eiieteiitnrenoenenrenesnseoenensasnnnens 817
Carden County, State v. S ieeeiieiteiiieieeiieiaaaeaa., 142, 145
Gaunt v, Smith ...t i i i i i i et i 506
Gengo v. Mardis ........ccciiviiiiiiniinnninnnn. Cerrenesesaaa, 164
Gilland v. Honeywell .. .......ietiiiiiinteareeneeinnnnnnn 50
Giobe Indemnity Co. V. Larson .......vvviiivninnnennnenaennnn. 673
Gordon, Bank of Benson V. ........ceiiiniiiinnnnnnnns PPN 508
G08S, BlIWanger V. ... ...ititirtneenunrenenernseennenaennasnens 132
Gould, Albany County Nat. Bank v. ..................oivuunen.. 275
sraham Ice Cream Co., MUNCASIEr V. ..iuitver i nennnnnsnnans 379
Grammer V. State ... ...t it i e e e e e 325
Grand Lodge, A. 0. U. W, v. Insurance Board ...........c...0u.... 99
Grant v. HOVer ... ...ttt ittt ittt i teeeeenannnnnnnns 730
Gregory Coal Co., Union P. R. C0O. V. ..vuiiiinnennnnnnnnnnn 421

Greusel, McCandless V. ....couuniniineierereineenernnnreennnenns 472



103 Nre.] TABLE OF CASES REPORTED. XXV’

Hall, State v. ...t i et eiiteiinerineneanennns 17
Hammond v. Hammond ...........cciiiiiniiiierennnncnnnannss 869
Hand v. Bailey €0. ..oottvinrett ittt aieaaenns. 450
Handschiegel, Barnum V. ........c...iiiniiriiireenrenrrnennnnes 594
Handschiegel, Kennedy V. .....ccviivtiineiiirernenierennenennns 594
Haney v. Collins ... .iiiuioinniiiiiiinrinrenonenerneeonnnnns 782
Haney, Collins v. ...... ettt teceaeetananeonrenancnncenanns 856, 860
Harder, MONI V. .. ..iitiiiieiionnirnnenernsonoeensrssaennsnns 545
Harrington v. Vogle ..........iiiiiiireniieiienenennrenennnans 677
Harvard State Bank, Campbell v. ....... N eteeree e ea e 562
Haupt, Meyers T.and & Cattle Co. V. ...t inernnnnnn 856, 860
Hawthorne, Sanford v. ........ ittt it 867
Healey, Dodge V. ..t iritititiiiiernrnnenenernoennenaosreenarens 180
Highberger, State v, .......... ettt et .. 258
Hiles, Estate of, Keeler v. ............cccivivevnn. i terereaaes 465
Hockett, DOTWATt V. .iitiiiiiiinne it tnrinernoneesrnsesonnnes 651
Hogeboom, State V. ...veviitiiiiiiereearererronsecessennnnaoes 603
Honeywell, GIlland V. .....vevriuninnnneneionrneneneerenerenenen 50
Hopkins, Rollins v. .......cciiiivivnienn.. N eeeaenns 830
Hover, Grant v. .......c.iiiiniiinienrneninennnnnns et ereaeaans 730
Howard County v. Pesha ..........c.ciiiienninenenninnnnns ve.. 296
Howard County, Schee V. ........civvivivvennnenn F N 296
. Hunt, First Nat. Bank V. .....cieiiitiinrenneeerereeinennennnes 556
Hunter v. Weiner ........ccovetieeivnnnnnans e ettt 538
I re Application of Cole .......coivveinnninnnn et etacaea 802, 807
In re Davis ... .. .iiiiirreiririiitneiinrninenoaunns [P 703
In re Estate of Kelly ........ccovevvennnnn J R 513, 524
In re Lincoln Traction Co. .......iciiiiiiiiiierneennrnrnennnns 229
Insurance Board, Grand Lodge, A. 0. U. W, v. ....... feieraeeses 99
James v. James ........... TN ceeeean ceserreeaaas 278
Janike v. Butler County ................. Ceseeeseerianseratnns 865
Johnson v. Maryland Casualty Co. ...cvvvvvennnn. eeerear e ... 371
Jones, Creigh Song & Co. V. . .iiiiiiiiiiiiiiieeneninan, Ceeaaes 706
Jones-Hansen Cadillac Co., State v. ....iiitiiieiiieriirnnenanns 353
Justice v. Shaw ... iiiiriiineiinnes eenenn et tree e 423
Karel v. Basta ..... ettt etar s [N 191
Kearney, City of, Stickel Lumber Co. v. ..... Cehc et anas 636, 640
Keating & Co., Cummings v. ............... ettt aneeaes e 453
Keeler v. Estate of Hiles ........... ettt aiae et aeaseanre 465
Keifer v. Smith .................. Ceeeat e ittt et aanen 675
Kelly, In re Bstate of ......ciiiiiiiernniiiniinnennannnns 513, 524
Kelly V. Kelly ..ottt iietiiitenieeeennoenenneacnennnnn 513, 524
Kenesaw Free Baptist Church v. Lattimer .............. Ceeenes 755
Kennedy v. Handschiegel ......... ... i, RPN 594

Kerr v. Travelers Ins. Co. ...ueeivniierrnreeneanacnneeansnanan 566



" xxvi TABLE OF CASES REPORTED. [103 Nes.

Kiene, Anderson v. ..... e e e et et it e 713
KilzZer, RUTUD V. tiittrnienrenoeenennsseuorsoesonenssseasssen 848
Kinsler v. Casualty Co. of AMErica ......iveieinrrerrnnraneennnn. 382
Kirk v. State ...ttt ittt ittt etseertatnnnnanns 484
Kluge V. KIUZE ..o iiitiiittnnonrnnnnetonasroseeeennecnsnsnnnnes 534
Koenigstein v. State ........... e e, e 580
Kouty, Peterson v. ..........00v.n.. e et it 321
Krasne, State v. ............ e teu ettt e e i, 11
Krause v. Stevens .. iuveereertroneneneneansoennenonennnns veee... 463
Kucera v. Allen ........... et reaeiee e [ eeieen. 221
Lair v. Calloway ..... Ches et et teaeee e 714
Lamb, Lindburg v. ..........coooiivnnn, e iaaeeas e 767
Lamb, Redfield v. ...... ot ttatee ettt ereaenes .. 419
Larsen v. Savidge .......c..iiiiiiiiiiiii ittt ittt 79
Larson, Globe Indemnity Co. V. ..........tiiiiiininenrnnnnneans 673
Lattimer, Kenesaw Free Baptist Church v, .............. R §151
Liee v. State . .. ittt it e i i e e P 87
Leininger, Martin v. .. ...covniiiriniiinnnnnnn. et e, 448
Lexington, City of, Carr v. .. .couitviiiriinerieteinneiineenrnnens 293
Lierman v. Vidra ........ e e eeateea e e vevre... 813
Lincoln, City of, Price v. ............ e it ea e, ve... 366
Lincoln Commercial Club v. Missouri P. R. Co. ...v.vvvrvnnnnnn 504
Lincoln Terminal Co., Swan v. ..........ci0vvunnnn e ves.. 36
Lincoln Traction Co. v. City of Lincoln ................iiuee, 229
Lincoln Traction Co, InTe ..........c0vuvn. e ererae et tenann ... 229
Lincoln Traction Co., Spieler v. ......c....0cuv.n.. P .. 339
Lindburg v. Lamb . ......iiiiiiiiiitiiiiinrernrenannnennans .. 767
Lion Bonding & Surety Co., Forburger Stone Co. V. ....veuvuv.n.. 202
Lofgren v. Omaha & C. B. Street R. Co. .......... eeenseenasaes 123
Logan Drainage District, Moeller v. ......... e bt e eraaet et 439
Lund Land Co., Raasch v, ......... esaanes ettt ereeen 157
Luther v. Luther ......cociieerieenenanss Ceeeren e [ 46
McArdle v. Omaha & C. B. Street R. Co. ....covviviinveneinenens 82
MeCandless v. Greusel .......oiiiinintiiiiirierernesrorasannns 472
McPherson V. YOUDNEZ ...v.veucneceioocasonsanoosonaedorosnnnnas 418
MeWilliams V. ANderson . ....cieieinreririoetneneneeeennennanns 187
Manning, Brown v. ........... e ete e ettt 540
Marble v, City of Tecumseh ........ciivniiirninieninnenionsanes 625
Mardis, Gengo V. ......... .00 b et it 164
Marsh, Wehnes V. . ...ttt ioriie i ietiirnnneneenensocnnnnns 120
Marsh & Marsh v. Chicago & N. W. R. Co. ...t iiiiiinnrennn 654
Martin v, Leininger ...........c.cviiiinn. [ [N 448
Martin, Miles V. ....i ittt et iietaeeennsnannnonerenns vee.. 261
Maryland Casualty Co., JOhNSODn V. .. .i.iiiriiinnannnennaenencen 371
Mauzy v. State .......... e e ieset et e 775

Mechaley, BUIDNS V. .....iuntiiinererinrenrneranennnnanans 264, 267



103 Nes.] TABLE OF CASES REPORTED. XXvii

Mechaley, SODDE V. ....i.iitiiniiennen i 264, 267
Mentz v. Omaha & C. B, Street R. CO. ..vvnvrvrnnennrnnnn. .. 216, 219
Merson, Davis V. ...ttt e 397
Metcalf v. Chicago, R. I. & P. R. CO. ..vverervnnrnnnnnnnns veee. 431
Meyer v. Central States Life Ins. CO. ..vveevennrenrnnnnennnn. .. 640
Meyers, DANCer V. .....iceiiiiiet ittt eente i, 856, 860
Meyers v. SCImIAt ... ..ouuttii e 475
Meyers Land & Cattle Co. v. Dancer ........ooovvvereveron... 856, 860
Meyers Land & Cattle Co. v. Haupt .........ovovunronnn... 856, 860
Miles v. Martin ..ottt e 261
Miller, ANderson V. cuuuuieiniinunnenenenneeeennounennn i, 549
Miller v. Btate .. ...iuiiiiiiiiii it e 591
Milligan v. State .....ouvriiien ittt e 131
Missouri P. R. Co,, Dailey v. ...cuvitien i, 219
Missouri P. R. Co., Lincoln Commercial Club v. ................ 504
iitchell v. Brotherhood of Locomotive Firemen and Enginemen .. 791
Moeller v. Logan Drainage District ................0cuuvunvn.on. 439
Mohr v. Harder .......... .. iiiiiiiiiimnnn i, ... 545
Moorhead, BaKer V. .......iiiniunin ittt 811
Morgan v. City of Falls City ...ovunnnrinieenn e 795
Morris & Co. v. Cushing ..., 481
Morris & Co., Radil v. ........ F 84
MOSCrey, Rapp V. ..vuiiiiii i i e e e 30
Muncaster v. Graham Ice Cream CO. .......covvvvrvnnrnnnnnnn.n.. 3879
Myers v. Armour & Co. ...ttt iiiiiii i e 407
Mylet v. Platte CoUntY ....vuvirinenininrneensnnnnnnnnn, 105
Nanfito v. Chicago, B. & Q. R. CO. ...oovviiit e ininannnnn 577
National Surety Co., Omaha Grain Exchange v. ................ 820
National Surety Co., Wiley V. .......o.o e i 68
Nebraska Gas & Electric, Co., Nielsen v. .............00oouuun. .. 488

Nebraska State Railway Commission, Omaha & C. B. Street R. Co. v. 695
Nebraska State Railway Commission, Union Stock Yards Co. v. 224, 229

Nemaha County Bank v. County Board ..............vvv.neuun.. 53
Neville, Briggs v. ..........coiiiiiiiinnnin. e eeeeti ittt 1
New York Life Ins. Co.,, Bogue V. ........... ettt 568
Nielsen v. Nebraska Gas & Electric Co. ..........o.coonneu.. .. 488
Norton, POWErS V. ... ittt iieeseeainnn 761
Novak v. Omaha & L. R. & L. Co. .ovviineininnnnnneennnnnnnnn.. 176
Nye-Schneider-Fowler Co. v. Roeser ...................... e 614
OBrien V. COORM ...ttt ittt iiiiaii i eeee e e, 836
Old Line Accident Ins. Co., Zantow V. .....vvvveennnvnvnrvnnnnen., 685
Omaha, City of, Cawghlan v, ............ ettt teeeere e 728
Omaha & C. B. Street R. Co., Lofgren v. ............. eveen ven.. 725
Omaha & C. B. Street R. Co, McArdle V. ..........veveevnvnn... 82
Omaha & C. B. Street R. Co, Mentz v. .................... 216, 219

maha & C. B. Street R. Co. v. Nebraska State Railway Commission 695



xxviil TABLE OF CASES REPORTED. [103 Nep.

Omaha Grain Exchange v, National Surety Co. ..............c..0 820
Omaha & L. R, & L. Co.,, Novak V. ...ovciiniiiiinninnncinnannns 176
Omaha & S. I. R. Co.,, JensSen V. .....iinreiiuinorinraannsooseanns 40
Otis Elevator Co., Thomas V. ....iviieiiiinnritennncencnnenns 401
Overlander V. WA ..vueueecrrerosannesnesnonssroonsesssssoasns 3175
Parke, CalN V. ... .viveeenrneineroeeeaeenasctanonnnosoasnannans 560
Parks V. BUTHEY ccvenrtneeressaosnsosorsanosossresnssaasonsnsns 572
Pennsylvania Co., Churchill-v. ... i iiiiiieiernneen. 528
Pesha, Howard County V. ....ccevveveerreooacrecanrnssoinnnnnns 296
Poterson V. Brunzell ........ccivrieeiieeroncronnroreecaocnssns 250
Treterson, Campbell V. ..oeiiieierrernnrrtraatrerietoiaicannaas 7817
Peterson V. KOULY ...vvvrereirntneeerrensonrnncioassnsasacsasess 321
Physicians Casualty Ass'n, Dunn v. ....c.oveeiivieennneceranenns 557
Pick & Co., Shurtleff v. .....ccivtruiriiiiienritiisisrieneinnnnns 414
Piper, SInghaus V. ..c.icvurriienenneroeiecroncisisiaracstonnss 493
Pitelka V. PItelRa ....covverrieriereiorannserssesrencsosssasanon 388
Platte County, Mylet V. ....ouuiiniiinnirnerinotuarcccarsnnsasss 105
Police & Firemen’'s Ins. Ass’'n, Adams V. ......evervvoenvaanans 552
Pool, Barkley V. .....u.veiiireetieernsnrnineranneaannaessnens 629
Postal Telegraph-Cable Co., City of Fremont v. ............00.. 476
Powers v. NOFtOI ... .. cvveeriirsnesnanasooenenstosessssseseans 762
Price v. City of Lincoln .........cevviinnen. eetersenerainonanens 366
Prohaska, CTOSS V. vevueeerasnenrnoscoassssoososssrraraananasanss 146
Putnam, State V. .e.eevevererrnertoenetneerantnsiesaiesaanenens 846
Raasch v. Lund Land Co. «...covveriineriecntrciansenanoiaonans 157
"Raddatz v. CRIiStIEr . .cuvuieireereeroonnnnonssvenarosannssaasoss 621
Radil v. MOrTIS & C0. ..cvvierenennrensossrosetiacascrorasnsanes 84
Rapp V. MOSCTEY ...vtvntenrenronncsntotnansnaseorausaatansacans 30
Red Cloud, City of, Diederich v. .....cccioieiiiiiiiineannn 688
Redfield v. Lamb .....uieiiiiienverronennsasotonnsancnsnessnes 410
Roeser, Nye-Schneider-Fowler Co. V. ....coiniiieeiitiiininannnn 614
Rogers, Schultz V. ... oot iiiiiiiniiieiiniieeacaieaonen 318
Rolling V. HOPKINS . ..vvetevrernienrrenaostttosssseiconneasannss 830
Rurup v. KilZer ....oiviiiioniionniiininriiornnetianneaacainanes 848
St. Clair v. State ... cvviveiiietiriiinrraneenstecassrscisansons 125
Sanford v. Hawthorne ......ccvtreiirrrreeiioenensnosaresannnnne 867
Savidge, LATSEDR V. .. .uiveernruieerrcrnesscasonessrnacannaneses 79
Scandinavian Mutual Aid Ass’'n, FOX V, .. ...ciieriiiinreesinnnanss 117
Schee v. HOWArd COUNLY . ...ttt ionerannneanossncanassons 296
Schlanbusch v. Schlanbusch .......covivieiieniiieinnennss .... 588
Schmidt, Engaard V. ..cccovivinnaascrinnnnnens T2 369
Schmidt, MEYEIS V. ..coveteerenonnraneronocannronconnssssosuans 475
SChultZ V. ROEEIS . ..vvvteiuesstoraienasessnsosssrosssssanssons 318
Selden-Breck Construction Co., Barrett v. .........c.cciiieinentn 850

Shaw, JustiCe V. .ueeiinvanannanniiniiisnnisiiiiiiiuiiieasens 423



103 Nes.] TABLE OF CASES REPORTED. XXixX

Shurtleff v. Pick & Co. ..........cciviinnnn.. Cheeaanas veeseras. 414
Siebert v. Chicago, M. & St. P. R. Co. .......... [ & £
Singhaus v. Piper ...... [P erereenns A 493
Sipes, Chandler v. ..... Cebesriesie e e etieast et nsean 111
Smith, Gaunt v. .....iieiiiiiiiiiiiiiinniaan. eeenaan veees... BO6
Smith, Keifer v. ......cociivveeiinenne. Cereetenrereeran veeen.. B75
Scppe v. Mechaley ..............cco0vun. Cesesnnaes serese.. 264, 267
Sovereign Camp, W. O. W.,, Swanback V. ...covvrvenennnnenns ool 34
Spieler v. Lincoln Traction Co. .......... eeereeateeaea R 1 1:
Stapel, State v. ........ .. il veseresancresnesessasnases 135
Starr v. Chicago, B. & Q. R. C0. ....oivivinennnrnennnnnn. veese.. 045
State, Bilz v. ......iiiiiiiiiii it i, [N eeeerieianaa, 15
State, Brown v. .......cccvviiinnnns Cheieseaas esean i riiieaeas 271
State v. Farmers State Bank ............. PP creseeeeas.. 194
State v. First Nat. Bank .................. feeaesieceaanas eriee.. 280
State v. Fisher .......... et et earessesaatenanns eeaaan 736
State, Grammer V. ..........cc000000. b ereneaenatenraanas veesa 325
State v. Jones-Hansen Cadillac Co. ............ Ceresesaiaseaans 353
State, Kirk v. ... .. .iiiiiiiiniiriineierncnennnns R : 11
State, Koenigstein v. ............ P U 1.1 1
State v. Krasne ..... Crerirraesiane e siet e Ceeenaan vere &

State, Lee v. ..... Cerreetieiitieiaan ceeitiiaans ceeeraas ceees.. 87
State, Mauzy v. .......... ettt Ceereeeeena. ceees. 75
State, Miller v. ........... e rcireaanes L ;12 b |
State, Milligan v. ......covviiiiiinnnnns PSP 143

State, St. Clair v. ..oiiiiiii it i it i i i i i, .. 125
State v. Stapel ...t i i i ii e it ittt eees 135
State, Stone v. ..... i U & 4
State, Whitney v. ................ Ceereeiaie e, P | 2
State, Willlams v. ......coiviiiiiiiennss feserrieenceaans ceeeeass 710
State, Wozniak v. ........ o ee i aeeeaeeae e cereeenssansa.. T49
State Bank v. Strickler ................ci0een.. Cersaaaas Ceeeees 490
State, ex rel. County Attorney, v. Willott .............c.c0..... 798
State, ex rel. County of Burt, v. Burt-Washington Drainage Dist. 763
State, ex rel. Edmisten v. Highberger ............. Ceeiieaanaaes 258
State, ex rel. Hadsell, v. Putnam ..............c000u0ns ceresessess 846
State, ex rel. Hughes, v. Hogeboom .............. e tivreess.. 803
State, ex rel. Jensen, v. Omaha & S. I. R. Co. ....... Certeaesan 40
State, ex rel. Reed, v. Garden County .......... ceesveee.. 142, 145
State, ex rel. Shields, v. Hall .............. F A X §
State, ex rel. Shields, v. Taylor ...... seaseseas eterrecieae e 20
State, ex rel. Toop, v. Thomas .......... eeneeeana. veees.. 147, 151
Stevens, Krause v. ............ Ceeeirt i Cheereeeeaaa 463
Stewart v. Tate ................. P RN cesecnerasse.. 28
Stickel Lumber Co. v. City of Kearney .............. cesees.. 636, 640
Stone v. State .........0inl, Cereeeret i e teeesrsnssanan 712
Strickler, State Bank V. ......c0veneunnn S 1 11]

Sutherland State Bank v. Dial ......ccvviiiiiiiicncnnrencnaessss 136



XXX TABLE OF CASES REPORTED. [103 Ngs.

Swan v. Lincoln Terminal CO. .......ovvirieenneeneinennn. s 36
Swanback v. Sovereign Camp, W. O. W. ......vvivnn.n veeess.s 84
Swanson, Updike Grain Co. v. ......civiiiiiiiiiiiiinnn. vesess.. 872
Tanner v. FrinK .....ietiiiiiiiinetreerontennniiotnnsoncenns .. 817
Tate, Stewart v. ..... ettt et a ettt 28
Taylor, State V. c..vititnneieorineerionsnssssceosssonsanas veesss 20
Tecumseh, City of, Marble V. ...ciueenineiiiniieriienenasnenns 625
Thies V. Thies ..c.vvriererereriiinnoraenoreessoennnassenas 499, 501
Thomas v. Otis Elevator Co. .......ivivetiniieninennrrenanonsen 401
Thomas, State V. ...ttt rtetoeesererecernonns 147, 151
Thurston County, Dorcey v. .......covieeiiiniieniniiinnneienans 43
Titman v. Cooper .......... et ecee e tae i e e PN 599
Trapp, Beck v. .............. e et i i e 832
Travelers Ins. Co., KeIT V. .ieiiiiitritniennonennesenesnsoannss 566
Umstead, Brower V. .....oiiitieiiiiiiaiennnncannonaan [N 828
Union Co-operative Co. v. Adolfson .............ccoviiinnn P 394
Union Mutual Life Ins. Co., Baird v. ....c.ovviieiiinnun. ve... 609
Union P. R. CO., ANAETSON V. .. .. viireereneecnoneennnceseseasnas 770
Union P. R. Co.,, Donovan v. ........... e etes et et e et e 663
Union P. R. Co. v. Gregory Coal Co. ......... e eeeereeraeaeaen 421
Union P. R. Co, Watkins v. ..... ..ottt ittt rerenenns 75
*United States Fidelity & Guaranty Co. v. Wickline ...... Ceraneas 21
Tnited States Fidelity & Guaranty Co. v. Wickline .............. 681
Unian Stock Yards Co. v. Nebraska State Railway Commission 224, 229
Unzicker V. Unzicker ......coiiiirieeiteniniinanennenrnenens 314
Updike Elevator Co, Fahey V. ........iiiiiiiiiiiiiiiiiens ee.. 245
Updike Grain Co. v. SWaNSON ...v.veerniererranranrcosacanns vo.. 872
Uttley, Durland Trust CO. V. .. .einetrineneereneneeronatanaannns 461
Vidra, Lierman Vv. ..........ccceucnsn e et et e 613
Vincent Grain Co. v. Bnglish ......coiiiiiiiiiiaiiiiiiiiiinenn, 531
Vogle, Harrington V. .........eeieiueeionncanneanirnceserenans 677
Wallace, Clark Implement Co. V. ...coiiiuiiiiiiniinieniiann, 26
Ware, Overlander v. ..........ciiiereneeccerasenanneinns ceenens 375
Watkins v. Union P. R, CO. .....ivvereninnnnnanny et eeesana. 5
Wehnes v. Marsh ......... eedreseserenteestenaaaeatenaas e 120
Weichel v. Weichel .......... et eeessactiu et aa s aaeans 542
Weiner, HUNTET V. ...t .eriienennnrennneisenitieiunennnnen. 538
Welch v. Douglas County ......... s seniaare e ran s 469, 471
White, AlleNl V. . .uvierinritreennrnnaerronssrocenessasnnnnanann. 256
Whitney v. State .......oieiiiiiiiiieiiiiiiiii i ceeee.. 94
Wickline, United States Fidelity & Guaranty Co. v. ........ veeess 21
Wickline, United States Fidelity & Guaranty Co. v. ...... ve.. 681
Wiley v. National Surety Co. ..... et i iaaeaa ... 68
williams v. State ....ovviiiiiiiiieiiiiiiiinan [ vee. 710



103 Nes.] TABLE OF CASES REPORTED. xxxj

Willott, State V. . oottt ittt it ietne it iiareeaenanenaannns 798
Winegar, Bennett v. .......... e e et 845
Wood v. Advance Rumley Thresher Co. ...c.vvveiriniinennennn 371
Voodard, Fisher V. .....iuieiiiiiiiiiiiiirinenenennennaas 253 255
Wozniak v. State .. ..ottt i i et 749
Young v. Estate of Young ...ttt 418
Young, MCPREISON V. . ..uuereneirnenneeaneeneeaannenneeanseanss ‘418
Zantow v. Old Line Accident Ins. Co. ...cvvivvieniiiiiiinnnn, ... 685



.
.

CASES CITED BY THE COURT

Cases marked * are Tistinguished in this Volume.
Cases Marked 1 are Criticised in this Volume.

Abbott v. Hayes County, 78 Neb. 729 ..... eretatienaeinarseesaans 800
Abts Co. v. Cunningham, 95 Neb. 836 ........ccciiiiiiciniannns. 414
Acken v. Tinglehoff, 83 Neb. 296 ......... . oiiicianssan eeeeen (at
Adams Express Co. v. Croninger, 226 U. S. 491 .......... ceae ... 649
Adler & Sons Clothing Co. v. Hellman, 55 Neb. 266 .............. 820
Albin v. Parmele, 70 Neb. T40 ... iiieiiannnnnn, 536, 627
Ambler v. Patterson, 80 Neb. 570, 65756 ........cciviinniiiiiinns 269
American Freehold Land Mortgage Co. v. Smith, 84 Neb. 237 ... 539
Anderson v. Chicago, B. & Q. R. Co., 84 Neb. 311 ..........ccnvnn 78
anderson v. Schertz, 94 Neb. 390 ... ... .o ittt 399
Anglo-American Savings & Loan Ass’'n v. Campbell, 13 D. C. App.
593 709
Anthony v. St. Louis, I. M. & S. R. Co,, 108 A¢k. 219 .............. 170
Armstrong v. Patterson, 97 Neb. 871 ........cocviievts onveonnen 255
Baker v. Montgomery, 78 Neb. 98 ......ccvent.n. e reeeeeresaaans 140
Baldwin v. Burt, 43 Neb. 245 .. ... i eeeiiiiiiiiainicesrnnicronnes 424
Raldwin v. Trimble, 85 Md. 396 ......ceeeceevecocrecsnoccnes .e.. 869
Ballou v. Sherwood, 32 Neb, 666 ..........ccieiiiieiinneavenes %93
Bank of Benson v. Gordon, 102 Neb. 481 .......ccoiivnereeonnnen 309
Bank of California v. Richardson, 248 U. 8. 476 .....ccccnicevivannn 91
Bank of Commerce v. Tennessee, 161 U. S. 134 .......cc.cevevvnnss 288
Bank of Redemption v. Boston, 125 U. 8. 60 ........ccovnnenn .o 201
Bankers Life Ins. Co. v. Robbins, 59 Neb. 170 .......c.ocoviennnn R16
Barber v. Stromberg-Carlson Telephone Mfg. Co., 81 Neb. 517 .... b2
Barkley v. Pool, 102 Neb. 799 .......o.iiiiiinenieneinnes 620, 813
Barnes v. District of Columbia, 91 U. 8. 540 .......cvvveniecnense 729
Barnett v. Denison, 145 U. S. 135 ...cccviiruerrraiiasncncenns 797
Barnett v. Pratt, 37 Neb. 349 ......ciciiieiioiiiiiiinnasccnnnees 212
Barnum v. Okolona, 148 U. S. 393 ... .ccveiiiiiiiiiiincrecensnes 797
Barry v. Paranto, 97 Minn. 265 ... cceeeiieeenniieciiiinoneenan 872
Bateman v. Backus, 4 Dak. 433 .....ccriiiniiiciiiiiiiiiieanaes 430
Baumann v. Kusian, 164 Cal. 582 ...vvvtiiiinrrranienrienanonnen 124
Baxter v. Camp, 71 Conn. 245 ......cccviiiinniresiionnnnucsens 212
Bay City B.-L. R. Co. v. Hitchcock, 90 Mich. 533 ... cvveeneanneane 220
Bean v. Miller, 69 Mo. 384 .....c...iiiiiiiiiiiiiiiioiinanaes 312
Beebe v. Doster, 36 Kan. 666 ......coicueieiiieeicrceracecctnnas 172
Fell v. Rice, 50 Neb. 547 .o.vuvnnetenniiinessronnneteniaenacens 123
(xxxii)



103 Nes.] CASES CITED BY THE COURT. XXX111

Benrett & Son v. Chesapeake & 0. R. Co,, 38 1. C. C. 310 .......... 506
Bennison v. McConnell, 56 Neb. 46 ......c.viiirrinnnnnrrenennns.. 495
Bently v. Davidson, 74 Wis. 420 ...uouviiniiinernnnrnnnnnnnnnn, 310
Bergmann v. Koehn, 99 Neb. 525 ..ottt i, 69
BHerlin v. Belle Isle Scenic R. Co., 141 Mich. 646 ................ 91
Bernheimer v. Converse, 206 U. S. 516 ........vvveveennnnnnnnn. 288
Bernstein v. City of Milwaukee, 158 Wis. 576 ....ouveveerrvnnnns 728
Bever v. Bever, 144 Ind. 157 .. ... it eeerannnnnnn. 49
Bigelow v. Maine C. R. Co.,, 110 Me. 105 .. .ovvtrer e eerrnnnnnnn. 648
Bingaman v. Bingaman, 85 Neb. 248 .......coiiiiinirnnnnnnnnnn. 140
Birks v. Gillett, 13 T1L ADD. 369 ...ttt ieeaeiennnns 49
Bisbing v. Asbury Park, 80 N. J. Law, 416 ..........coveveunnn.. 727
Bixby v. Bruce, 69 Neb, 78 ... .ottt i 785
Black v. Homersham, 4 L. R. Exch. Div. (En2.) 24 .......0...... 10
Plain v. Chippewa Circuit Judge, 145 Mich. 59 ..........cun.... 223
Blakemore, Mayo & Co. v. Heyman, 6 Fed. 581 .................. 533
Board of County Commissioners v. Davis, 92 Kan. 672 .......... 691
Bockover v. Life Ass’n of America, 77 Va. 85 .........ovvvvunn... 385
Boggs v. McEwen, 69 Neb. 705 ......... . ... ciiurieirannnns. 709
Boston & Maine R. Co. v. Hooker, 233 U. S. 97 .. .vviririinnnnnn.. 662
Bowman v, Griffith, 35 Neb. 361 .......0. iiirtenrieenrrnannnnns 424
Bradley v. Slater, 58 Neb. 554 ..ottt i ieennnnn.. 420
Bradner v. Roffsell, 57 N. J. Law, 32 ........cc.coiviiriinnnnnn.. 308
Brand v. Garneau, 61 Neb. 287 . ... ittt eieennnn, 184
Bretthauer v. Jacobson, 79 N. J. Law, 223 ..........ov.vvnvonn.. 172
Brown v. Clark, 102 Tex. 323 ...t ittt e ieenennnnn 760
Brown v. Williams, 34 Neb. 876 . .......civiiiiiiiniiinninnnnn.. 503
Brownell v. Town of Gfeenwich, 114 N. Y. 518 ... veiiiiineennn, 797
Browning v. State, 54 Neb. 203 ......... ... .. i, 751
Broz v. Omaha Maternity & General Hospital Ass'n, 56 Neb. 648 . 216
Brucker v. Kairn, 89 Neb. 274 ... ... ittt iierinenanain 475
Buffalo County v. Kearney County, 83 Neb, 550 .................. 199
Rurkland v. Johnson, 50 Neb. 858 .......... ... iiiiiiininnnn.. 590
Burnes v. Burnes, 70 C. C. A. 357 .. .viiriiin i iiiii i 497
Rurnham-Munger Root Dry Goods Co. v. Strahl, 102 N¢b. 142 ...... 632
Burroughs v. State, 94 Neb. 519 ....outiiniiiiniiniiiinnrnnnnn. 753
Calvert v. State, 34 Neb. 616 ......cc..viiiiirineniienrennnnnns 811
Carey v. Boyle, 53 Wis. 574 .......cccviiiiiiinennnn.. P 371
Carleton v. Rugg, 149 Mass. 550 .....vtiviniinennrnnrnnennennnnn. 365
Carruth v. Harris, 41 Neb. 789 ...... .. ittt iiiiinnnann.. 413
Central Nebraska Nat. Bank v. Wilder, 32 Neb. 454 .............. 11
Charleston & W. C. R. Co. v. Varnville Furniture Co., 237 U. S. 597 t59
Chicago, B. & Q. R. Co. v. First Nat. Bank, 58 Nebh. 548 .......... 164
Chicago, B. & Q. R. Ce. v. Powers, 73 Neb. 818 .........covuvunn.. 648
Chicago, B. & Q. R. Co. v. Schuldt, 66 Neb. 43 ............cc.... 646
Chicage, B. & Q. R. Co. v. Troyer, 70 Neb. 293 .........¢coovveunn.. 686

Chicago, R. I. & G. R. Co. v. Crenshaw, 59 Tex. Civ. App. 238 .... 648



XXXiv CASES CITED BY THE COURT [103 Nze.

Chicago, R. I. & G. R. Co. v. Linger, 156 S. W. (Tex. Civ. App.) 298 648
Chicago, R. I. & P. R. Co. v. Nebraska State Railway Commission,

85 NED. 818 . it vtriiineenrsernecaeesasesessenasssansonssans 505
Chicago, W.P. & S. R. C0,, 37 1. C. C. 408 ......ooiviinennanennns 506
Child v. City of Boston, 4 Allen (Mass.) 41 .....ociveiiennenns. 729
Chism v. Schipper, 51 N. J. Law, 1 .«.....ooiviniennnnnnen P 308
Church v. Chicago, B. & Q. R. Co., 81 Neb. 615 ...........covetn. 649
Cincinnati, N. 0. & T. P. R. Co. v. Rankin, 241 U. S. 319 ........ 649
Citizens Nat. Bank v. Commonwealth of Kentucky, 217 U. S. 443 .. 288
City of Blair v. Lantry, 21 Neb. 247 ........ ... ol 638
City of Crowley v. Police Jury of Acadia Parish, 138 La. 487 ...... 368
City of Detroit v. Blackeby, 21 Mich. 84 ...........oiiiinennnn 729
City of Kearney v. Downing, 59 Neb. 549 ............oovonnnnen. 638
City of Milwaukee v. Miller, 154 Wis. 652 ........cocvevenuenns 86
City of Omaha v. Bowman, 63 Neb. 333 .........cooviviiieannenns 503
City of Plattsmouth v. Murphy, 74 Neb. 749 ............c.ccvenes 638
City of South Omaha v. McGavock, 72 Neb. 382 ............... 168
City of Waterloo v. Waterloo, C. F. & N. R. Co., 149 Ia. 129 ...... 364
City Trust Co. v. Douglas County, 101 Neb. 792 ... ... iviinnss 56
City Water Power Co. v. City of Fergus Falls, 113 Minn. 33 .... 598
Clare v. Fricke, 102 Neb. 486 .........coviiieiiineiininaenen 399
Clark v. Bradstreet, 80 Me. 454 ........ictiieinnniiniiecnannns 593
Clark v. Gulesian, 197 Mass. 492 ... .iiiiiiriiriiiinnniacnenn 312
Clark v. State, 102 Neb. 728 .......c.occnvvnn e 125, 271
Cleve v. Chicago, B. & Q. R. Co., 77 Neb. 166 .........ccoieiinnn 645
Cleveland Trust Co. v. Lander, 184 U. 8. 111 .....ovvnivneinannns 288
Clifford v. Thun, 74 Neb. 831 ... .. iiiiiiiiiiiiareiniiann vee.. 845
Cline & Co. v. Templeton, 78 Ky. 550 .......civeiieniniianen, ... 123
Colby v. Foxworthy, 80 Neb. 239, 244 ........coiivvniiiiinennnn 500
Commercial Bank v. Armsby Co., 120 Ga. 74 ..........coeinnen 827
Commercial Nat. Bank v. Canal-Louisiana Bank & Trust Co., 239

L T T3 | e A R R R 821
Condon v. Church of St. Augustine, 98 N. Y. Supp. 253 ....... ... 312
Converse v. Hamilton, 224 U. S. 243 ..........ccovenn teeeveceaa. 388
Cooper v. Colson, 66 N. J. Eq. 328 ......coivviiiinivirineicenns 124
Corn Exchange Bank v. Rockwell, 58 Ill. App. 506 ................ 386
Corporation Commission of Virginia v. Chesapeake & 0. R. Co,, 40

) T o T o T N 506
*Counsman v. Modern Woodmen of American, 69 Neb, 710 ........ 562
Crane Elevator Co. v. Clark, 26 C. C. A. 100 ........cveivannnsn 310
Crilly v. Ruyle, 87 Neb. 367 ......cveveeiiinaiennian.. etasaanas 539
Criswell v. Criswell, 101 Neb. 349 . ..c.ociiiieenniiiiaianen, 548, 549
Crowell v. Johnson, 2 Neb. 146 ......... e eteiearecasrenan s 388
Currie v. White, 45 N. Y. 822 ... ccvuvuiiininiiinninnes A § |
Cutler v. Roberts, 7 Neb. 4 ..... e erareaseseaner e ..., 618
Damkroeger v. James, 95 Neb. 784 .........iiiiiiieiinens vees.s 183

Darnell v. Edwards, 244 U. 8. 564 ....cccoiviiiiiiiiincnnans ... 230



103 Nes ] CASES CITED BY THE COURT. XXXV

Darnell v. Mack, 46 Neb. 740 ......... e e ceesneass.. 393
Darr v. Dawson County, 93 Neb. 93 ....ciiiiriiiiinrnrnnnn. PO, 865
Davidson’s Case, 228 Mass. 257 ......... et e eeeeen vee. 895
Davis v. Otoe County, 55 Neb. 677 ......ccoiiietiiininrinnnnnnn.. 867
Delaware, L. & W. R. Co. v. Commonwealth of Pennsylvania, 198
V.S 341 ..o R R R R TP 288
Dennison v. Christian, 72 Neb. 703 ............. ..o ... 118
Des Moines Bridge & Iron Works v. Marxen & Rokahr, 87 Neb. 684
e 193, 205
Devries v. Squire, 55 Neb. 438 . ..o . iiiiiiniiiiniiennnercennnns 184
*Dixon County v. Halstead, 23 Neb, 697 ... ... .. it rernnnn. 469
Dobbins Distillery v. United States, 96 U. S. 395 ........cvvvuunen. 364
Dobbins v. Higgins, 78 TIL. 440 ......cotiiinriiininernenrnnenn. 312
Doll v. Crume, 41 Neb. 655 ...vviiiiniirenernnrennnennnns. "193, 203
Dorwart v. Troyer, 2 Neb. (Unof.) 22 ......... P, P, 565
Dougherty v. Kubat, 67 Neb. 269 .......cc.vvvieriiinnnaneinnnn.. 150
Duffy v. State, 60 Neb. 812 .. .. vtrriniiitinrernenenenrnneenns 802
Dugger v. Smith, 94 Neb. 552 ...vitiiiririniirrnnnnnceneonnns 147
Dunham v. Johnson, 135 Mass. 310 «.vvtitinirennnrnenenonennnns 123
Dwinell v. Watkins, 86 Neb. 740 ...coviiieirnriiriiisennnnnnens 475
Eddy v. Capron, 4 R. 1. 394 .........cveovvninnn, e veen.. 453
Edwards v. Hartshorn, 72 Kan. 19 .........ciiiinnnnnrinnnnnnn. 309
Eggleston v. Slusher, 50 Neb. 83 .....viiiit it rnninnnnnn. ve.. 123
iickhoff v. Eikenbary, 52 Neb. 332 ....oivtnivnniin e ininnnnnnns 825
Ekern v. McGovern, 154 Wis. 157 ......cvviiiiinvnnnnn. e 223
Elliott v. State, 34 Neb. 48 ........... i e 717
Ellis v. City of Kearney, 80 Neb. 51 .....c.cvtniiiirinrrnrraneanns 169
Enterprise Ditch Co. v. Moffitt, 58 Neb. 642 ............ccevvunnn.. 257
Equitable Surety Co. v. United States, 234 U. S. 448 ........ [P 207
Everson v. Everson, 101 Neb. 705 ........ccviiiiinninennnnnns oo 862
Exchange Nat. Bank v. Capps, 32 Neb. 242 .. .....c.oivriinunn... 760
Exchange Nat. Bank v. Henderson, 139 Ga. 260 ........ Ceeieenas 453
Exeter Nat. Bank v. Orchard, 43 Neb. 579 ............. P 83
Fahey v. Updike Elevator Co., 142 Neb. 249 .......coivevnnnrrnn.. 245
Fairchild-Gilmore-Wilton Co. v. Southern Refining Co., 158 Cal. 264 312
Farmers & Merchants Nat. Bank v. Mosher, 63 Neb. 120 .......... 11
Farrell v. Hawley, 78 Conn. 150 .........ciiitinrirnnrnnnrenns, 115
Fawn Lake Ranch Co. v. Cumbow, 102 Neb. 288 ......... et 1
Federal Union Surety Co. v. Commonwealth, 139 Ky. %2 .......... 208
Filson’s Trustees v, Himes, 5 Pa. St. 452 ...........c.cvuvununn.. 453
Finlayson v. Crooks, 47 Minn. 74 .......cciiriiiinerennnnnnnn, . 709
First Nat. Bank v. First Nat. Bank, 210 Fed. 542 ......... PN 271
First Nat. Bank v. McGrath & Sons Co., 111 Miss. 872 ......... ... 52
First Nat. Bank v. Moon, 102 Kan. 334 ................. ceerses.. 286
Pirst Nat. Bank v. Webster County, 77 Neb. 815 ...... [N 285

First State Bank w. Stephens Bros., 74 Neb. 616 ................ 794



XXXVi CASES CITED BY THE COURT [103 Nes.

First Trust Co. v. Lancaster County, 93 Neb. 792, 795 .....c.cc0ns 54
Fisher v. Fisher, 80 Neb. 145 .. ...cuotiieeieriereciiienattisonsnen 545
Fisher v. State, 52 Neb. 531 ......iceeeiieecriernncsnsnannns 88
Titzgerald v. McClay, 47 Neb. 816 ...cccvveneeiniinnnaiiienenn, 207
Fitzgerald v. Sattler, 102 Neb. 665 .....cccviiiiierieeiieniianns 296
Flood v. Templeton, 148 Cal. 374 .....ccvvvvmnnnniioniiineenns , 125
Toley v. Holtry, 43 Neb. 133 ......cviiiinnnninnrinieeonninss 475
Forburger Stone Co. v. Lion Bonding & Surety Co., 103 Neb. 202, 208 621
Fourth Street Bank v. Yardley, 165 U. 8. 634 ...........cccvnnnnt. 27
Fouts v. Mann, 15 Neb. 172 .. ... ... ittt iianiieaescnsonesens 392
Fremont Carriage Mfg. Co. v. Thomsen, 65 Neb. 370 .............. 497
Frenzer v. Dufrene, 58 Neb. 432 .........iiiieiiniinrnennannns 794
Frerking v. Thomas, 64 Neb. 193 ... . oeeriieiniiiiiiicnnanes 212
Friendly v. Olcott, 61 OF. 580 ......oveernrunrsnrernernnecnaoces 632
Fulton v. City of Lincoln, 9 Neb. 358 .....c.ivieiiniiiiiiiannn, 638
Funke Estate v. Law Union & Crown Ins. Co, 97 Neb. 412 ...... 687
Gallaher v. City of Lincoln, 63 Neb. 339 .......... eeea e 800
Garland v. State of Washington, 232 U. S. 642 ..........cccivennn. 753
Gartrell v. Stafford, 12 Neb. 545 ... ... iiiiiiiiiiieaacennn, 400
Gaster v. Estate of Gaster, 90 Neb, 529 .........ciciiviienna.. 324
Gavin v. Reed, 73 Neb. 237 .. ..o et iiiriiiniitiierinenennes 523
Gay v. Reynolds, 57 Neb. 194 ....overiiiiiiiiiniinniinananans, 147
Geneau v. Abbott, 68 Neb. 117 ...oevvniiin i iininens, 526
Georgia Railroad & Banking Co. v. Smith, 128 U. S. 174 .......... 86
Getchell & Martin Lumber & Mfg. Co. v. Pcterson & Sampson, 124

- Y71 J AR ... 193, 207
Gibson v. Hammang, 63 Neb. 349 .....ccoiiiiiiiiniiaennnininaa, 446
Glynn v. Glynn, 62 Neb. 872 .. ....oiiiieiiiiirnrtneiionannnces 149
Goldsberry v. State, 66 Neb. 312 ... ..iiiiiiriiiiiiiniineenan, 127
Gorder v. Plattsmouth Canning Co., 36 Neb. 548 ................ 496
Gotchall v. Gotchall, 98 Neb. 730 .........cciiiiviiiiniieennnn.. 549
Graebner v. Post, 119 Wis. 8392 ... .ttt 559
Grammer v. State, 103 Neb. 325 ... . ooviiiiiiiiiiineninnnn 8038
Grand Island Banking Co. v. Wright, 53 Neb. 574 .....c.0vnvennnn 181
Grand Island Gas Co. v. West, 28 Neb. 8562 .........coovvvniinne 639
Grant v. Bartholomew, 58 Neb. 839 ......c.cciviivecnniannnennn. 250
CQray v. Harris, 107 Mass. 492 ... ..cceeiiinreeriiannnenancnnnes 598
Greebe v. Jones, 15 Neb. 312 ... couiiiniiiniin i, 392
Green v. Weller, 32 Miss. 650 ....cvviniiieninieiiirinieanaaannn. 814
Gregory v. Knight, 50 Mich. 61 ........... ... i ~71
Griffin v. Proctor’s Adm'r, 14 Bush (Ky.}) 571 ...ocvievnennnanss 371
Griffith v. Rundle, 23 Wash. 453 ... ..ot iiiniiiiiiiiinnen, 207
Griffith v. State, 94 Neb. 55 .....ccaiiiiiiiiieiiiieniiecannes. 274
CGrindling v. Rehyl, 149 Mich. 641 ..........coiiiniennnenen 124
Grosvenor V. Flax & Hemp Mfg. Co.,, 1 Green’s Ch. Rep. (N. J.) 453 872
Gruenther v. Bank of Monroe, 90 Neb. 280 ...........ccvininne.. 533

Gunkle v. State, TLEKAN. T6 ..vvvvvrereniirranrenirrersenannnonss 544



103 Nes ] CASES CITED BY THE COURT.  xxxvi1

I ~as & Co. v. Fenlon, 8 Kan. 601 ..... et ressaesseaiatsataeeannn 453
Hackney v. McIninch, 79 Neb. 128 ........... Ceeeseteeanrereanas 476
lagerman v. Buchanan, 45 N, J. Eq. 292 ....... Ciesaaas eeneiaan 820
Hair v. State, 16 Neb. 601 ................ Ceeeene s e eaaaas 582
Hall v. First Nat. Bank, 133 I11. 234 ..........ccovvernnnn. e 271
Hamilton Brown Shoe Co. v. Millikin, 62 Neb. 116 ..........covv.n. 475
Hamiin v. Stevens, 177 N, Y. 30 ... tiriiiiiiiiiriiieneennnnnns 125
Hammond v. Edwards, 56 Neb. 631 ............. reaeeaee veeees. 316
Hanoff v. State, 37 Ohio St. 178 ........... e ienaeriae e aeaana 7
Hanson v. Hanson, 4 Neb. (Unof.) 880 ....cvvuvnrrerrinnnnnnnnns 500
Farper v. City of Topeka, 92 Kan. 11 ....... e biraea e 728
Harris v. Cassady, 107 Ind. 158 ......itiieirinnnnnennenennnnnns 123
Harton v. Hildebrand, 230 Pa. St. 335 ......ciieiiiieerenrnnnn.. 312
Harvey v. First Nat. Bank, 56 Neb. 320 ............c.cevnn.. 50
filathaway v. Arnold, 157 Wis. 22 .................. et 430
Haubrich v. Haubrich, 118 Minn. 394 ....cvvreerenennn. e 124
Hauth v. Sambo, 100 Neb. 160 ..........ci it iiiiiienneennns 69
Havens-White Coal Co. v. Bank of Rulo, 98 Neb. 632 .............. 419
Head v. Board of Review, 170 Ia. 300 ...........c.cccvviinnn. .... 288
Heist v. Heist, 48 Neb. 794 .......... eteeeacsneseana [P 280
tiennig v. State, 102 Neb. 271 ........ Creeneer et caeaaa R 88
Hiatt v. Brooks, 17 Neb. 33 ....... ... .ciiiiiiiiniinnn. R .. 785
kiicks v. Inhabitants of Westport, 130 Mass. 478 .......... vesnes. 867
Eill v. Pitt, 2 Neb. (Unof.) 151 ..... ... iiiiiiivirnnnss .11
Hill v. Schmuck, 65 Neb. 178 .......coiiiiiiiiniiiivnnnns veessa. 817
Hixson Map Co. v. Nebraska Post Co., 5 Neb. (Unof.) 388 ........ 794
Hoagland v. Lowe, 39 Neb. 397 .............coviiinin. vesss-. T08
Hoffard v. Illinois C. R. Co., 138 Ia. 548 ....vvverrinrnrinnnnnn v... 580
Hoit v. Cooper, 41 N. H. 111 ... c.ittiiiieenrnnnennnnn e f44
Holmes v. State, 58 Neb. 297 ...... N 88
‘Holmes v. Webster, 98 Neb. 105 ...........ccoiiiiiii i innn.. eeo.. 2b5
HAome Savings Bank v. City of Des Moines, 205 U. S. 503 ......... 288
Hotchkiss v. Keck, 86 Neb. 322 . ........iiiiiiiiiiiinnnnnnnn. eee. 222
Housh v. State, 43 Neb. 163 ........... et iaaaa P £:3 §
Housum v. Rogers, 40 Pa. St. 190 ................ Cerarcaseaa, ... B2
Howell Bros. v. Roberts, 29 Neb. 483 ...... Ceesaaerenaereaan veee. 496
[ams v. Farmers State Bank, 101 Neb. 778 ...... ettt 195
fams v. Mellor, 93 Neb. 438 ... ... viiiitiiitiieinenennnnnnn 677
Irdependent School District v. Mardis, 106 Ia. 295 .............. 313
Inhabitants of Shrewsbury v. Smith, 12 Cush. (Mass.) 177 ...... 598
Inhabitants of Wendell v. Pratt, 12 Allen (Mass.) 464 .......... 598
In re Application of Cole, 103 Neb. 802 .......cooveivrenrnnnnnn.. 807
In re Burdick, 91 Neb. 639 ... .. .. iiiimiriiiiiiieenennnnnnn. 261
In re Campbell, 138 Mich. 597 .. ovrriirirtittiee e nennnnnnns 91
In re Estate of Cheney, 78 Neb. 274 ... .coiviriirerernnnnn.. ... 539
in re Estate of Johnson, 100 Neb. 791 .............. Cererecasaa, 522

In re Estate of Kelley, 103 Neb. 518 .....c000vvnnn.. teeersressaas. B2B



XXXviii CASES CITED BY THE COURT [103 Nek.

In re Estate of McVey, 14 Idaho, 56 ...c.ivviieiiiineniniionnees 500
1n re Estate of Sieker, 89 Neb. 216 ....ccouvvievenrenoiareansnns 516
Inre Evans, 173 Mich. 25 . ... iiiiriirennennnonatarenoensannss 91
Tn re Hadsell, 82 Neb. 587 . ..iiueirriirrerentneenesnossnsnsses 324
In re Littlefield, 61 Wash. 150 ... . cveeivieiiiiiiiiiiiionarsen 500
In re Lizotte, 32 R. 1. 886 .. c.uiiniini ittt 741
In re McCaskey, 15 N. C. C. A. (Ind. App.) 113,116 .............. 86
inTe Peck, 206 N. Y. 55 ..ornriniiniiiiiiineenniiiionennasianes 79
In re Sitton, 177 Pac. (Okla.) 555 ......ccoeiviiiiiiiiiinanian., 740
In re Van Sciever, 42 Neb. 772 ... ... . ciieiiiin i iiiiiiiiiinnnnns 116
Iowa Loan & Trust Co. v. Fairweather, 2562 Fed. 605 ............ 288
Jchnson v. Higgins, 77 Neb. 35 ... iiiiiiiriieannniiennnnenns 397
Johnson v. Johnson, 36 Neb. TO0 . .....coeveenevnnrcannrnrnianss 820
Johnson v. Underhill, 52 N. Y. 203, 214 .....ieiiiiiiiaiten 11
Jones v. Danforth, 71 Neb. 722 ... ...t iiiiiiiiiiiiiiannnneen 391
Jordan v. Estate of Warner, 107 Wis. 539 ..., 49
Juckett v. Brennaman, 99 Neb. 7565 ....civeiiviniiiniiniienn.., 71
Kale’ v. Northwestern Mutual Life Ins. Co., 102 Neb. 135 ........ 609
Kansas City v. Schroeder, 196 Mo. 281 .........ccvivnniiiinnnnn. 203
K_uarmann v. Cooper, 46 Neb. 644 ......... ... oo, 207
Kavanagh v. Folsom, 181 Fed. 401 ..........c.c iiiiiiiiorinnannn 167
Keigher v. General Electric Co., 158 N. Y. Supp. 939 ............ 84
Kellar v. City of Los Angeles, 178 Pac. (Cal) 505 ................ 7238
Kelly v. Crapo, 45 N. Y. 86 .....ccviiiiiiiniiiiiiiiiiiiiiinneees 385
Kelly v. Kelly, 54 Mich. 30 ........iiiiienieniiiiiniiiniiierenns 124
Kenyon Realty Co. v. National Deposit Bank, 140 Ky. 133 s 511
Kielbeck v. Chicago, B. & Q. R. Co.,, 70 Neb. 571 ................. 580
King & Co. v. Murphy, 49 Neb. 670 .........ccviiiiiiieniiiaen.. 207
Kirk v. State, 103 Neb. 484 .. ....cittiiiiineatneseiiniacnceencens 711-
Knight & Jillson Co. v. Castle, 172 Ind. 97 .......ccovivnnannn, 203
Koenigstein v. State, 101 Neb. 229 ..........covviiiiiianinien, 582
Kofka v. Rosicky, 41 Neb. 328 ... ..ot iiiieiiiniinnnns 124, 576
Korsmeyer Plumbing & Heating Co. v. McClay, 43 Neb. 649 .... 207
Kraus v. State, 102 Neb, 690 ......coiiieiiiniiiiiei i, 712
Krbel v. Krbel, 84 Neb, 160 ......euvuviereenteecisiniussoeanenes 539
Kuhn v. Kilmer, 16 Neb. 699 ......c.ueeeiiiiiinetinnansciaes 845
Lamont v. Cheshire, 65 N. Y. 30 ..... e bese et 429
Lane v. Innes, 43 Minn. 137 ..... . iiieirieneiirsaseenannoanss 845
Lange v. Royal Highlanders, 75 Neb. 188 ......ccoonviinaninanns 258
Tapham v. Curtis, 5 Vt. 371 ... .o, 598
Latta v. Button Land Co., 91 Neb. 689 ......coeveiiiiiiiienes 475
Lamarus v. Phelps, 156 U. 8. 202 ......ciieteiirainrerncnensoanes 316
Lichty v. Beale, 75 Neb. 770 ......cccoiemiiaiiivraierenennnn, 399
I.incoln Land Co. v. Village of Grant, 57 Neb. 70 ............c.o0-. 639

Littell v. State, 133 Ind. 577 ...cceiriienireninacerrenartinitnnes 331



103 Nes ] CASES CITED BY THE COURT. xxxix

Little v. Giles, 25 Neb. 313 ............ e 535
Loan & Trust Savings Bank v. Stoddard, 2 Neb. (Unof.) 486 ...... 539
{Loosing v. Loosing, 85 Neb. 66 .......................... 535, 73i
Losey v. Neidig, 52 Neb, 167 ...........ocooviininnn . 565
Louisiana Railroad Commission v. Cumberland Telephone & Tele-
graph Co, 212 U. 8. 414 ....oierinin e, 243
Lukens v. Freiund, 27 Kan. 664 ............00vvununnnnnn... ves.. 0648
Lutjeharms v. Smith, 76 Neb. 260 ............ Ceeeeme it 400
Lyman v. City of Lincoln, 38 Neb. 794 .................. Ceeeaeas 207
McCausland v. Wheeler Savings Bank, 43 I1l. App. 381 ........... 271
MeCormick v. Paddock, 20 Neb. 486 ...............cocououn. ... 392
McCormick v. State, 66 Neb. 837 ........o.ooivivevnniivnn... 93, 807
McCracken v. Todd, 1 Kan. 148 ................. ... ... ... ... 8§02
M’Culloch v. State of Maryland, 4 Wheat. (U. S.) *316 ............ 282
McFadden v. Cedar County, 95 Neb. 318 ..............0ooonon.... 44
McIntyre v. Malone, 3 Neb. (Unof.) 159 ............... cereens.. 820
MicIntyre v. Mote, 77 Neb. 418 ..........covvvvrvnnnnn. .. P 114
Mack v. Kime, 129 Ga. 1 .....oiiuiiiininnin i, 760
McLeod v. Lincoln Medical College, 66 Neb. 555 .................. 257
McMillan v. Diamond, 77 Neb. 671 ........oovrvrnrnnnnnn, 503
Madden v. Lancaster County, 65 Fed. 188 ...................... 169
Manufacturers & Merchants Ass'n v. Aberdeen & A. R. Co, 24 1.
C.oCoB31 e 506
Martin v. Grover, 9 Neb. 263 ...........covirvunennenn, 520
Martyne v. American Union Fire Ins. Co., 216 N. Y. 183 ........ 388
Mathre v. Story City Drug Co, 130 Ia. 111 ............00''eunn.. 70
Maurer v. Reifschneider, 89 Neb. 673 ..................c0ouuo.o... 548
Maxwell v. Campbell, 8 Ohio St. 265 ....................ccu.... 544
Mayor & Alderman of Savannah v. Cooper, 131 Ga. 670 ....... L., 479
Mayor of New York v. Bailey, 2 Denio (N. Y.) 433 .............. 598
Meacham v. Dow, 32 Vt. 721 ..........ooieiineninn i, 453
Mechanics Nat. Bank v, Baker, 65 N. J. Law, 113 .............. 288
Medland v. Linton, 60 Neb. 249 ........ccoouivnnneinn e, 367
Mee v. Carlson, 22 8. Dak. 365 ......cvviiirvinnnnnnsnnnn .. 511
Meek v. Lange, 65 Neb. 783 ......c.vvuvinininnennnnnnnnnn, 406G
Meisner v, Hill, 92 Neb. 435 .........covivvvnnnnnnnnnn. P 399
Merrick v. Giddings, 12 D. C. 394 ...ttt 124
Metcalf v. Commonwealth, 27 Ky. Law Rep. 7€2 ........c....... 331
Meyers v. Furnas County, 93 Neb. 313 .......................... 128
Michaelson v. Beemer, 72 Neb. 761 ... ................. Cheeeea 806
Miller v. Morris & Co., 101 Neb, 169 ....... ettt e, 773
Milwaukee Corrugating Co. v. Traylor, 95 Kan. 562 .............. 271
Minzer v. Willman Mercantile Co., 59 Neb. 410 .................. 539
Missouri, K. & T. R. Co. v. Byrne, 100 Fed. 359 .................. 649
Missouri, K. & T. R. Co. v. Cade, 233 U. S. 642 ........00oun.' .. 659
Missouri, K. & T. R. Co. v. Foreman, 174 Fed. 377 ..........u..... 578



xl CASES CITED BY THE COURT (103 Ner.

Missouri P. R. Co. v. Palmer, 55 Neb. 559 ..... e ateeeeeas 538
Modern Woodmen of America v. Berry, 100 Neb. 820 ............ 512
Montgomery v. Dresser, 90 Neb. 632 .......c.ccoicveniernenannes 681
Montgomery v. Willis, 45 Neb. 434 .....ccvniieiinniinioiannnns 316
Moore v. Lutjeharms, 91 Neb. 548 ... 400
Moore v. San Vicente Lumber Co., 175 Cal. 212 .......ooveiennnen 598
Moore v. United Elkhorn Mines, 64 Or. 342 ........coievinnnnnns 669
Moran v. Moran, 101 Neb. 386 .......... Ceeeteeaeeas heeeeaea 537
Mosier v. Norton, 83 Ill. 519 .......... e eeesareetaraesetoaeanns 872
Moss v. City of Fairbury, 66 Neb. 671 .....cvuvivtiiiniirerane. 690
Mugler v. Kansas, 123 U. 8. 623 .......ooviiiiiiiiiiiiniiiennnne, 364
Muncaster v. Graham Ice Cream Co., 103 Neb. 379 ........cocueenn 404
Munger v. Beard & Bro., 79 Neb. 764 ............... e 430
Munroe v. Philadelphia Warehouse Co., 75 Fed. 545 ............. . 825
Munsey v. Clough, 196 U. S. 864 ...cvverrrnreeciusenens e 117
Murphy v. State, 15 Neb. 383 ............. P eeeeen ve... 181
Murtha v. Donohoo, 149 Wis. 481 ...... tereestsirseansarereaaans . 124
Nail & Iron Co. v. Furnace Co., 46 Ohio St. 544 ............-... 669 -

National Bank v. Commonwealth of Kentucky, 9 Wall. (U. 8.) 353 285
National Dock & Storage Warehouse Co. v. Boston & M. R. Co,

L1: 35 P o TN o T -1 ¢ N LR 506
Nebraska Bitulithic Co. v. City of Omaha, 84 Neb. 3£ SN 640
Nebraska & Iowa Ins. Co. v. Christiensen, 29 Neb, BT2 i iverevannen 571
Nebraska Nat. Bank v. Pennock, 53 Neb. 61 ........ocoonnecncns 419
Nebraska Telephone Co. v. City of Red Cloud, 94 Neb. 6 .......... 639
Nebraska Transfer Co. v. Chicago, B. & Q. R. Co.,, 90 Neb. 488 ..., 34
Nelson v. First Nat, Bank, 48 I1L 36 ......coccveecnienvncenens 271
Nelson v. Wickham, 86 Neb. 46 ......cociveivieniaannnnnnnnne, 446
Nemaha County Bank v. County Board of Equalization, 103 Neb. 53 286
Nemet v. City of Kenosha, 172 N. W. (Wis.) 711 ........oovvnnnn 728
New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650 ...... 364
New York, P. & N. R. Co. v. Peninsula Produce Exchange, 240. U.

LT Y e resaenean 651
Nichols v. Marsland, L. R. (Eng.) 2 Exch. Div.1 ...... ereraas 597
Norris v. Tower, 102 Neb. 434 ... .....oiiviriiionniirnniinanenns 556
North Sterling District v. Dickman, 59 Colo. 169 . ovieiiiii e 598

Nye-Schneider-Fowler Co. v. Bridges, Hoye & Co., 98 Neb. 27 .. 207

Oakdale Heat & Light Co. v. Seymour, 78 Neb. 50 ................ 520
O'Dea v. State, 16 Neb. 241 ... ..coiiiiiiiiiiniieienennn, 669
Ogden v. Garrison, 82 Neb. 11 2 182
Ohio River & W. R. Co. v. Dittey, 203 Fed. 537 ........ccovenvnn. 479
Olcott v. Bolton, 50 Neb., 779 ..o iiiiiiiiiierieeaennenns 476
Oles v. Wilson, 57 C0lo. 246 .....ccvnnoiiinniiieiaeiciineieannns 125
Omaha & R. V. R. Co. v. Rickards, 38 Neb. 847 ............. vee.. 220
Omaha Street R. Co. v. Boesen, 68 Neb. 437 .......c.covineennnn 216

Opinion of the Justices, 76 N. H. 586 .......cc.cocnvvene eeeeean 816



103 Nes.] CASES CITED BY THE COURT. xhi

Gtis ‘Elevator Co. v. Miller & Paine, 240 Fed. 376 .......cvvvennnn 382
Otto v. Chicago, B. & Q. R. Co., 87 Neb. 503 ........ e eeeena 686
Overlander v. Ware, 102 Neb. 216 ......verunnnnierneennreneinnn 375
Owensboro Nat. Bank v. Owensboro, 173 U. S. 664 ................ 291
Palfrey v. Portland, S. & P. R. Co., 86 Mass. 55 .................. 123
Parish of the Immaculate Conception v. Murphy, 89 Neb. 524 .... 760
Parker v. Larsen, 86 Cal. 236 ......cvviiriin e rnnennnnnnnns 598
Parlin & Orendorff Co. v. Greenville, 61 C. C. A. 591 ............ 310
Parson v. Murphy, 101 Neb. 542 ... ...oviii i iiiiinnnennnn. 25
Patrick v. National Bank of Commerce, 63 Neb. 200 .............. 184
Patterson v. Reiter, 91 Neb. 56 .........c.... . i riiirnnnnnnn. 369
Patton v. Texas & P. R. Co,, 179 U. 8. 658 ........onivverierunnnn.. 578
Pecos & N. T. R. Co. v. Meyer, 155 8. W. (Tex. Civ. App.) 309 ... 648
Pecott’s Case, 223 Mass, 546 ....ovuivvrennninrrnneeneeennenrnnes 86
People v. Roth, 249 Ill. 532 ...... it teeesa it et 91
People v. The Commissioners, 4 Wall. (U. S.) 244 ,......... veeee. 283
Peoples Bank v. School District, 3 N. Dak. 496 ....... e 11
Perkins County v. Miller, 55 Neb. 141 . ............0vuurnvnnn ee.. 619
Perry v. Omaha Electric Light & Power Co., 99 Neb. 730 ........ 39
Perry v. Rogers, 62 Neb. 898 ........oivtiieeiivinnnnniinnnn oo, 475
Perry v. Staple, 77 Neb. 656 ....... et ieethseae et eiaeaaa ve.. 669
Peters v. Killian, 63 Neb. 57 ...... Ceteeereneanns e P 1 11
Feterson v. Damoude, 95 Neb. 469 .....coivvietrinernnrnrnnnnn ... 832
Pfistér v. Gerwig, 122 Ind. 567 .......... P e 559
Phinizy v. Murray, 83 Ga. 747 .............. Cerererere et 11
Pierce v. Coffee, 160 Ta. 30 .....cvtivriiinenernnrenennnns cereae.. 123
Pinney v. Kimpton, 46 Vt. 80 ........ ittt eienannnnnn. 52
Pittsburg Terra-Cotta Lumber Co. v. Sharp, 190 Pa. St. 256 ...... 310
Pokrok Zapadu Publishing Co. v. Zizkovsky, 42 Neb. €4 ........ ,. 539
Pollard v. McKenney, 69 Neb. 742 ..............covvven... P 163
Pollard v. Reardon, 65 Fed. 848 ......c.ovveviriinrnennenn. ceen.. 826
Pollett v. Long, 56 N. Y. 200 .......coveertiriivunnnnns P 598
Porter v. Chicago & N. W. R. Co.,, 1 Neb. 14 .............. RN 83
Porter v. Sherman County Banking Co. 36 Neb. 271 ............ 495
Post Publishing Co. v. Hallam, 59 Fed. 530 .......... Ceeieeaanss 453
Postal v. Martin, 4 Neb. (Unof.) 534 .......... et seeeiaa e 668
Potter v. Stevens Machine Co., 127 Mass. 592 ..... PPN eesaes 495
Pounder v. Ashe, 44 Neb. 672 ...............uh.. eeaes ceveese.. 760
Prentis v. Atlantic Coast Line Co., 211 U. S. 210 ....... teeseeess 232
Preuit v. People, 5 Neb. 377 ..ot ittt ittt rneananes 751
Pribbeno v. Chicago, B. & Q. R. Co., 81 Neb. 657 ............. eeees 1790
Price v. Lloyd, 31 Utah, 86 .............iiiiiniienennnnn veees.. 125
Prohibitory Amendment Cases, 24 Kan, 700 .......... [ -3 X 1
Puckett v. Hetzer, 82 Kan. 726 .......... .. iiiiiinnenrineennnnas 845

Putnam Nat. Bank v. Snow, 172 Mass. 569 ......covcivennenneas.. 271



xlii CASES CITED BY THE COURT [103 Nes.

Quackenbos v. Sayer, 62 N. Y. 344 .....oiovieeiiiiiiiian, 872
Queen v. Arnaud, 3 Ad. & E.n.s. *806 .......... Cereees e e .. 287
Railroad v. French, 100 Tenn. 209 .......ccivviniiuiieannnsenns 672
Railway Co. v. McCarthy, 96 U. S. 258 ......covveiunnnnns .. 193
Ratcliff v. Wichita Union Stock Yards Co., 74 Kan. 1 ............ 227
Re Advisory Opinion to Governor, 656 Fla. 434 .............. ..o 800
Redfield v. Lamb, 103 Neb. 410 ......ooiiiiirniiiniiineenananes 767
Re Duluth Street R. Co., P. U. R. 1916D, 614 ............c..c00e 236
Keed, Jones & Co. v. Bagley, 24 Neb. 332 ........ [ PP 810
Re First Nat. Bank, 26 N. Dak. 635 .......... Cereneaes ereeraaas 288
Relfe v. Rundle, 103 U. 8. 222 ... .. itiiiiiiininencenriaancnnns 387
Remelin v. Mosby, 47 Ohio St. 570 ......... .. it nn 223
Rheinwald v. Builders Brick & Supply Ce., 168 App. Div. (N. Y.)
2SO 855
Riddell v. Riddell, 70 Neb, 472 ........... erreceearserenar s 125
Roberts v. Lewis, 153 U. 8. 367 .......... eeierereraanas weeeee. B3T
Robertson v. Corcoran, 125 Minn. 118 ...........ccoiviiivinann, 125
Rock County v. Holt County, 78 Neb, 616 ...........ccovivenie 129
Ecchester Mining Co. v. Maryland Casualty Co., 143 Mc. App. 555.. 374
Rodman v. Missouri P. R. Co., 65 Kan. 645 ..........c.cc0euevn.n 171
Rodman v. Sanders, 44 ATK. 504 ... ... .. ittt 371
Rogers v. City of Omaha, 76 Neb. 187, 80 Neb. 591 ....e.neens ve.. 640
Rogers v. City of Omaha, 80-Neb. 591 .............. Cerresarees 639
Rogers v. Ponet, 21 Cal. App. 577 ..........c0tn e ereiesecusnaeas 70
Rohman v. Gaiser, 53 Neb. 474 ...........ocvnantn e 207
Rowland v. Standiford, 78 Neb. 343 .......ccciiiiiiiinnnns [N 565
Ryan v. Continental Casualty Co., 94 Neb. 35 .........ccvinnen 560
Rylands v. Fletcher, L. R. (Eng. & Irish) 3 H. L.330 ..oovenennns 597
Sackett v. State, 74 Ind. 486 .........ccoienns ereenarees eeees 800
Sailling v. Morrell, 97 Neb. 454 ....... eeresees e e 617
Qt. Louis v. State, 8 Neb. 405 ....cccvevvnnriiieinvenennnns ve... 781
Sample v. Sample, 82 Neb. 37 ........ erees FS PPN 499
Sample & Son v, Hale, 34 Neb. 220 .....cvvveieiiinnnnens P 207
Sapp v. Christie Bros,, 79 Neb. 701 .......c.oiereeneenananonnn ... 156
Schimpf v. Rhodewald, 62 Neb. 105 .........ovviiviiianieenenne, 537
Schlanbusch v. Schlanbusch, 102 Neb., 462 ............0vevnneies 589
Schmidt v. City of Fremont, 70 Neb. 577 .......coooevvnnnnnnnns 169
Schnitter v. McManaman, 85 Neb. 337 .......oovieiiiinnnnenes 535
School District v. Livers, 147 Mo. 580 ........... Ciererersaanae 208
&chradi v. Dornfeld, 52 Minn. 465 ............... eteerieseraeen 760
Schuster, Hingston & Co. v. Carson, 28 Neb. 612 ...... Creenaenan 539
Scudder v. Union Nat. Bank, 1 Otto (U. 8.) 406 ........... veeesss 270
Seaboard A. L. R. Co. v. Horton, 233 U. 8. 492 .........c.ovennns 579
~ Second Nat. Bank v. Snoqualmie Trust Co., 83 Neb. 645 ........ 52
Sacond United Presbyterian Church v. First United Presbyterian
Church, 71 Neb, 583 .. ..ivuuiinererreiniireiartisecennnns 547

Secley v. Ritchey, 76 Neb. 433 .......cccvvivevnnennns . - >



. 103 NzB.] CASES CITED BY THE COURT. xlin

Sewall v. Whiton, 85 Neb. 478 .........ccouvuuns e eveeesss 838

Shafer v. Beatrice State Bank, 99 Neb. 317 ..., ..o iivviena.n 506
Sheasley v. Keens, 48 Neb. 57 ......vtiiievieeiirriiinennnen ... 430
Sheet’'s Estate, 52 Pa. St. 257 ..vuntvuereeneneneneneaneornenenns 734 -
Shelby v. Creighton, 2 Neb. (Unof.) 274 ........civiiriiiniennns 502
Siegley v. Simpson, 73 Wash. 69 ..........cciiienennen erieeneene 547
Sillasen v. Winterer, 76 Neb. 52 .......... e 475
Slocum v. Bracy, 55 Minn. 249 ................... P 49
Smale v.'Wrought ‘Washer Mfg. Co, 100 Wis. 331 ........... ...t 382
Smith v. Chicago, St. P. M. & O. R. Co., 99 Neb. 719 ........ ... 659
Smith v. Pedigo, 145 Ind. 361 ....... et reaa ettt 760
Smith v. Pfluger, 126 Wis. 253 ......viiiriivinnninerennns eves 49
Smith v. Richards, 38 U. S. 26 ............. ettt et 465
*Smith v. Silver, 58 Neb. 429 ......ocoiveuieneevunenenrneneinnnns 180
Smith v. State, 94 S. E. (Ga. App.) 62 ... ..ttt 17
Smith v. Steele, 8 Neb. 115 . ... ... i iiiriiieriiiiieeienenens 495
Smyth v. Ames, 169 U. S, 466 .. ...ttt iiiinriioeenanns 234
Southern Iron & Equipment Co. v. Vaughan, L. R. A. 1918E (Ala.) E
537 396
Scuthern P. R. Co. v. Hyatt, 132 Cal, 240 ..........cveviiiinnnnns 672
Southern R. Co. v. Prescott, 240 U. 8. 632 .......ccvvvveennns ve... 650
South Fork Canal Co. v. Gordon, 6 Wall. (U. 8.) 581 ............ 312
Sowerwine v. Central Irrigation District, 85 Neb. 687 .......... 502
Spazf v. United States, 156 U. 8. 51 ...oveeviinninnnniinniiiaenn. 329
vSpencer v. Scovil, 70 Neb. 87 ......cc.... bt et 731
Spreng v. Juni, 109 Minn. 8 ........ s rreteae e ve.. 141
Stafford v. Gaiser, 57 N. J. Law, 574 ... iveiiieeienreninenn.. 458
Stahnka v. Kreitle, 66 Neb. 829 ............ccoivvveinns eieees %
State v. Antonio, 2 Const. Rep. (S. Car.) 776 ......cvvvveeeane.. 127
State v. Becton, 66 Tenn. 138 ... ...cviieriiernierineruannnsnes 331,
State v. Bemis, 45 Neb. T24 ... .ivetitineiiirienascaectoansenns 797
State v. Bunnell, 131 Wis. 198 . ... .. iviiiiiriinrarenneniannens 608
State v. Burr, 19 Neb. 5933 ... . ieiiienstenerocrnsrnerotocasnsonons 740
State v. Cohen, 108 Ta. 208 ....vureueeeneneenrnrnraneneneanannns 586
State v. County Commissioners, 60 Neb. 566 .................... 794
State v. Fanning, 97 Neh. 224 .. ... ... i iiiiiiiinnnnens 365
State v. Fisher, 82 Neb. 361 ........ciiiiiiiiianneiienne, e 741
State v. Fleming, 70 Neb. 523 ...... T 284
State v. Fleming, 70 Neb. 529 ...co.vvnnvmnnennninnnn. e 55
State v. Frantz, 55 Neb. 167 ... ... ieiiiriieriierennrecascnnsens 223
State v. Garden County, 99 Neb. 807 ..........ceiiivivnennnns 142
State v. Gardner, 79 Neb. 101 ... ..o iiieiiiiiiieinennnnennn, 846
State v. Good, 132 Mo. 114 ..... e reraeete i . 1: 1
State v. Hall, 103 Neb. 17 .. ... iietiiiiiiirerreasiannanoens o2
State v. Harris, 1 Jones Law (N. Car.) 190 ............c.vvuenn 781
State v. Hastings, 37 Neb., 96 ............ovcns Ceeeeieiaans .. 677
State v. Kilduff, 160 Ia. 388 ............ et tgeemecaratiat e e 329

State v. Lincoln Traction Co., 90 Neb. 535 .. .ovvvenieniiiianane., 235



xliv CASES CITED BY THE COURT. [103 Ngs.

State v. Metcalfe, 80 Ohio St. 244 ......coevererernrnenrenrnnn.. 800
State v. Moore, 117 M0. 895 .....iuernnernneeeeeen e 331
State v. Morehead, 100 Neb. 864 ..........covveerrrunnnnnnnnnn. 99
State v. Nebraska Children’s Home Society, 94 Neb. 255 ........ 261
State v. Norris, 37 Neb. 299 ......ouriierntnein i, 607
State v. Oleott; 62 Or. 277 ... .. iuitiiiiin e einnann s 635
State Public Utilities Commission v. Chicago & W. T. R. Co,,
275 TIL BBB oottt i e et e, 227
State v. Winnett, 78 Neb. 879 .......c0iiiiiineennnvnnnnnn, S 814
State v. Wish, 15 Neb. 448 . .....ivinintininennnannns 797
State v. Yankee, 120 Wis. 662 ...........cccivinniinennnennnns 604
Storer v. Logan, 9 Mass. 55 ........v.eeveerrnnnennnnnnns Ceeeeas 271
Stover v. Tompking, 34 Neb. 465 .....vvvrenrrnnenrennnnrnnnnnn. 184
Sullivan v. State, 58 Neb. 796 .....ovvvrmrrernn e 17
Supreme Conclave, Royal Adelphia, v. Cappella, 41 Fed. 1 ........ 553
Swaney v. Gage County, 64 Neb. 627 .......ccoverr vrvvrvnnennns 169
Taffe v. Smyth, 62 Or. 227 .....iiiiiiiiiiiiiniiiiiiieennnnas, 509
Tankersley v. Lincoln Traction Co. 101 Neb. 578 .............. 771
Teske v. Dittberner, 70 Neb. 544 ..................... e ieeeeas 120
Texas & P. R. Co. v. Eason, 92 Fed. 553 ..vuvenrrnnrnnnne e 207
Thacher v. King, 156 Mass. 490 ..........vuereurnnennennenronns 495
Thayer v. City of Boston, 19 Pick. (Masg.) 511 ......ovoovn.... 729
Thies v. Thies, 103 Neb. 499 .......ouieinininieriierenninnn, 501
Thomas v. Railroad Co., 101 U. 8. T1 ....vuvurrerernnnnnnnnn.. 258
Thompson v. People, 4 Neb. 524 . .vuervreeneenvn s, 338
Tocp v. Palmer, 97 Neb. 802 . ... ..o.ouurreerinnr o, 150
Topping v. Jeanette, 64 Neb. 834 .. .....cevvvennvnrnnnennenn... 140
Tutt v. Hawking, 53 Neb. 367 .......ccovvuunvninnrnnnnnnni.nn 607
Union P. R. Co..v. Updike Grain Co., 222 U. S. 215 ....0onv.... 506
Union Stock Yards Co. v. United States, 169 Fed. 404 .......... 226
United States v. Distillery, 25 Fed. Cas. 866 ..............00vuu... 361
United States v. McKinley, 4 Brewst. (Pa.) 246 ...........00u.. 361
United States v. One Black Horse, 129 Fed. 167 .......oovvnn... 363
United States v. Seven Barrels of Distilled Oil, 27 Fed. Cas. 1025 .. 361
United States v. Two Bay Mules, 36 Fed. 84 .................... 363
United States Fidelity & Guaranty Co. v. American Blower Co., 41
Ind. ADD. 620 ..neiininriiiniiir et 208

United States Fidelity & Guaranty Co. v. McLaughlin, 76 Neb. 307 544
United States Fidelity & Guaranty Co. v. Omaha Buiiding & Con-
struction Co., 116 Fed. 145 ......vri e, 207
United States Fidelity & Guaranty Co. v. Wickline, 103 Neb. 21 .. 682
United States Trust Co. v. Chicago T. T. R. Co, 110 C. C. A, 270 .. 198
Upton Cold Storage Co. v. Pacific Coast Casualty Co, 147 N. Y.
BUDD. 05 it e e 374



103 Nes] CASES CITED BY THE COURT. xlv

Van Allen v. The Assessors, 3 Wall. (U. 8.) 573 ...... teeesraaa. 287
YVan Gorder v. Van Gorder, 54 Colo. 57 ..........coiiveiiinnnenn, 280
Village of Saratoga Springs v. Saratoga Gas, Electric Light &

Power Co.,, 191 N. Y. 123 ............ eeeneaan ereraaeaenan 227
Waltham v. Town of Mullally, 27 Neb. 483 .....ccevvirenvens P, 129
Warren v. Brown, 31 Neb, 8 ... ..ottt eieiiieenrenanannes 672
Watson v. Jones, 80 U. 8. 679 ............ Ceeeteieseaenns ve... 760
Watson v. Riley, 101 Neb. 511 .......civiiiiieininnnnnnses vees.. 628
Webster v. Union P. R. Co., 200 Fed. 597 .........ccciouann v... 646
Westcott v. Archer, 12 Neb. 345 ... Ciressesaarenen 391
Western Assurance Co. v. Klein, 48 Neb. 904 ......... eseareeaen 520
Western Horse & Cattle Ins. Co. v. Timm, 23 Neb. 526 .......... 539
Western Union Telegraph Co. v. City of Fremont, 39 Neb. 692;

43 Neb. 490 ... iirt ittt ittt et i e i et 478
Weston v. City Council of Charleston, 2 Pet. (U. S.) *449 ....... 282
Wiggins v. McCleary, 49 N. Y. 346 ................. e vee.. 669
Wilde v. Wilde, 37 Neb. 891 .............ceotns eeeseen eraeaee 280
Wilhoit v, Stevenson, 96 Neb. 7561 .........ccvevunn eeeae veee.. 10
Williams v. State, 91 Neb. 605 ...... ..o iiieiiiiiiiecnanes .. 9
Williams v. State, 103 Neb. T10 .......viiviiiiiiiieensnan veae. 713
Willitts v. Waite, 26 N. Y. 577 ... . i vee.. 386
Willow Springs Irrigation District v. Wilson, 74 Neb. 269 ...... 52
Wilson v. Kryger, 26 N, Dak. 77 ... cieeieeerrinacinnn veee.. 622
Winslow v. Winslow, 89 Neb. 189 .........ccvevennas eereanasaean 446
Woodruftf v. Taylor, 20 VE. 65 ... . iiiiiiiiirinniiieneaeeans 517
Woods v. Colfax County, 10 Neb. 552 .........iiiiiiiiiianaan, 170
*Woods v. Lincoln Gas & Electric Light Co., 74 Neb. 526 ....... 469
Worden v. Connell, 196 Pa. St. 281 ...........ceveuna.. ceeee... 312
Wragg v. Griffin, 170 N. W. (Ta.) 400 ........ccovviiiiiennnnn, 541
Wynne v. Raikes, 4 East (Eng.) 514 ......... R TR T TSR .. 270
Yechout v. Tesnohlidek, 97 Neb. 387 ....coooivivniiinas. veeer.e. 11
Young v. Hibbs, 5 Neb. 433 .........iiiiiiiiiiaiiiiienn .. 52
Young v. State, 7 Gill & J. (Md.) 253 ........ Ceeeenenn PN 802
Youngson v. Bond, 69 Neb. 356 ...........civevinnes et eereaanas 526
Zacher v. Fidelity Trust & Safety-Vault Co., 106 Fed. 593 ...... 3845

Zimmerman v. Northern P, R. Co., 140 Minn. 212 .......c.000s... 648



STATUTES AND CONSTITUTIONAL
PROVISIONS CITED AND

NEBRASKA
CONSTITUTION
1875
- o A PR - T 5 S 582
Art. I, 8€C. 22 L. i et et e, 815
CATE T, 8€C. 25 L e e et 151
Art, III, 8eCs. 2, 3, B, 15 ... iuteiniiiinineernoenenennnenaenes 815
Art. IIT, secs. 11, 13, 15 .onneiininiiii ittt iiin i iaeens 1
ATt V, 8€C. 10 ..t i i i i ittt e, 20
Art. V, 8€68. 190, 25 . ittt i et e, 18
ATt VII, 8€CS. 16 +0vvuiieninnreeeenrocartnasoreesnenononnnaenns 815
ATt ITX, S€C. 1 .ttt iiriit it ieteettennneeeenenenaossenennen 62
ArE, XV, S€C. 2 tiiiiiiiiiiiet ittt ettt e i e 811
Art. XVI, S€C. 13 . iiititri it it eetnenneeenernsenneeennananeas 811
Art. XVI, BEC. 14 . iiiirtiiunirnrnrnnernenooeeneeoesennnsnnrens 816
Art. XVI, 8eC. 1B ...t it it ittt e e, 519
SessioN Laws
1871
S 3 123
1889
3 1 TR P 168
L 5 . U 615
(03 U3 S o 149
1891 '
103+ - 496
1893
L0 3 TR 804
' 1895
(o) T S 129
L]+ U 3 558



103 Nes.]: STATUTES, ETC., CITED. xlvii

Ch.

Ch.
Ch.

Ch.

Ch,

Ch.
Ch.
Ch.
Ch.
Ch.

Ch.
Ch.
Ch.

Ch.
Ch.
Ch,
Ch.

Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.

1897
N 559
1905
B ST A S 183
7 AP 20, 233
1907
L et raearneaeenes 696
1909
L1 237
1911
A 677
105, SEC. 1 L.ttt iiiiittitttiitenenetattreraanensenroans 59
105, SECS. 2, 3, B vt iuiiiionttneesnneattterettaracrorecanenes 60
2 809
27 20
1913
154, art. JI, SEC. 3 v iiitvniniiinrneeeeronennenssssanannnsans 102
170 ettt et et e e e e FPUUR 205
B . 773
1915
L 105
O feeieeaenans 128
20, BBC. 4 ittt it it et ittt e i, 129
108 vttt ittt e e e e et 53, 280
1917
L 629
g 605
2 773
85, SBC. B ...t i it e et et ee e 84
85, sec. 7 ........... et caii e aaeret sy 873
5T LT . Z 684
223 T T SN 481
85, SEC. 18 ittt ittt it it ettt ettt e 872
85, SEC. 24 ..t it ettt ettt s aaneas 21
85, sec. 29, subd. g ..... T 674
85, 88C. 112 ...ttt e ittt i it s anaraaees 25
o T - T I 24
85, S€C. 127 L.ttt it i it e e i i e e 37
85, 86C. 131 ittt it ittt i i ra e 409
02 ottt i e i e e i it te e it i et eana., 295
1 796
St 180
B 703



xlviii STATUTES, ETC., CITED - [103 Ner.

Ch. 187, 8€CS. 11, 58 ...ttt nianraneceeenenereesvessessnssesonnns 749
Ci. 187, secs. 2833, 42, B8 ... .. ittt it it 353
Ch. 187, 8€CS. 2841 ...iiiiirinenrrnrneenenenseereanesacaeenenns 356
CR. 200 .iiriinnitoneneeenneeonnsoneeceeussanesasosnosasasennnns 89
1918
EXTRA SESSION
1) 5 VS A 1
Ch. 7, SBC. 8 ittt iiinteittneeeneneeusonstanenennaenansananes 6
Ch. 7, S€C. 16 ..iuniuiinnniiinin e ieienensesttenssnnesonenaneanas 2 .
1919
Chs, 46, 48, D2 . .iittteininunrneeetaeroetaenesruanasasosnsoansans 796
103 VA {1 R 684
[0 WA 1 T 812

BeC. BB38 L.t it it i e e 554

1887

Ch, 77, SEC. T0 tuvtevroneeeonnssetsoeesssnssnsscesocesnsensnnns 470
1899

Ch. 77, art. I, 8e¢8. 3337 . ovniiin ittt ieeeteeeennnennsoeaes 283
1905

Ch. 23, 8€C. 30 ... eutttiiiiiittiiiiteeesiresasinnniienanseanes 550

FD. 720, 830 «euveeeeneeeeeae e e e et e e et aaeean 804

1913
ST T . 7 SN 224
BeeS. 184-188 Lttt et it it ettt e, 229
LT T 21 T 225
SEC. 260 ittt ieee ettt et 746
=T 2. 5 194
[T TR 12 3 S P 200
SC. B3 ittt it e ettt et e et 135
B0, BT aiiteee it eererasaecaeeneeesneanaseananessessonennnnann 493
GG, T3 it iiiititieenoneesunroattnesscersonennnannecanaesaans 257

Secs. 1287, 6191, 6195 ... iviteiiiiiiieitietiiit ittt airaan 535



103 Nes.] STATUTES, ETC., CITED. xlix
SeC. 1808 . ..iiiiiiiiteiieraet e e bacea ettt a st nens 513
Secs. 1429, 2624 ........... PO 164
Sec. 1606 ...... e et eieceresensetaneratteteneteatrasonenetansnna 862
FS = T 629
Secs. 1967, 2275, 2278, 2280 ...c.ovvvririanieeeanssseionannanns ... 800
SeC. 1995 ... i ittt ettt ettt 605
Secs. 2209, 2210 ...ivniiiit it ittt e 606
1S LY TP 1 603
Secs. 2337, 2338 ittt ittt ta it e 632
Sec. 2339 ...t e 629
LTy I 75 PN 124
BEC. 202D vivenritetinraact et st eeee 48
S0, 2626 o itrieenit it e e s e e eaa et s ieaaa 576
8eCS. 2651, 7567 . ivvrvrnrienneerniiinesosinnneanssnasoasssssananns 253
B0, 2088 .ttt iiiiii ettt taa e ittt e s bens 763
S0, 2005 it ittt et et e et et ea e 168
LTy T 11 371
Secs. 3090, 16812 . .ivunrinretrnieeen it iinieasnocairrensassoseas 263
SEC. 3180 ittt et ettt 104
Secs. 3169-3209, 3294-3321, 3311 ... ..ttt ittt 102
8eCS. 3212, 83666 o iuieit ittt ittt tae e aar s 25
808, 3303-3305 ..utiiieeiietteettitiioaittaatteaiiareasees ... 100
Ty Y . 1IN 871
Seec. 3421 .......... N e aeeacrdeanensacietatatartasettasanssetas 599
Sec. 3444 ............. ettt eceee et ettt s aaennann 594
T T 15153 15 13 1 37
Sees. 3642-3696 ...ttt ettt e 481, 773
Y T: 1:1: 1 UG 379, 401
Sec. 3661 .......... ettt ee et en e sttt e 84
SeCS. 3662, 3683 .. ietritnatt ittt et et aaaaaaaaas 872
LY TE: 111 24
 Secs. 3674, 3677, 3678, 3680, 3693 .....iiiiiiiiiiiiiiiiiiisiiaaa 674
BEC. 867D vt ieirin e et riitoeaetiatastsntastasansnaenna 21, 682
LYo TR 1 J U P 682
LS. & & T 19
oL TN 1. L1 615
Secs. 3844-3890 .. ..iiiiiiiier it ittt it e et anesataas 69
Secs. 4082, 4094 ... ...t e ittt et 540
Secs. 4816, 4908, 4956 ... ..ttt iiittianttiti ittt tesonaans 640
SEC. 405] ittt ittt ittt e ae et e easeaanas 639
1S T 51 13 T A . 689
SEC. BLID vtevereenranunerernoesorecnssscasansasesssonassanes 296, 691
SeC. B119 .. iuinriiiiiiiiiiii it ittt it iieaan eeeatsenasnn 795
ey TR . AP 467
CBEC. B322 i ettt e 466
GG, 5338 i iiiiiiiii it ettt ettt ettt 139
Secs. 5363, 5370 vvveinrnireeeaeraessssssscasassrcsasacssesonsans 275

Sec. 5374 .....c.vvuns T TP 3§ §



1 STATUTES, ETC., CITED [103 Nes.
Sec. 5424 ... iiiiiiiiiiienas f v e e iaseaa st e et ear e aeenan 368
I Lo 2 264
Secs. 5449, 5451, 5455, 5456, 5458 ... ... .ttt ittt reare.s 269
L3 5 801
3] CT - 128
Secs. 5798, 1008 ..ottt ittt it ittt ettt 129
T 2 2 43 i T 3
T 53 L 220
S LT 1. 654
Sces. 6104-6158 ...ttt i i i i e it 504, 696
T R 1 S 228
L 12 504
13 LT 3 - 621
LT A b 143
Secs. 6273, 6274 .. vvvvivneneinennnnnn. et ber et e 147
LTI 1 . 53, 280
Bees, 8340635 L.ttt ittt e i et it et 54
NI T T . S 250
LT 17 . 3 469, 867
S0, 6464 ... i i i it e e et e e e 846
Secs. 6465, 6466, 6468 ... .ttt it it 847
Sec. 6491, subd. 1 ...iiieitt ittt et teneeeresnnaanneans 866
SeCs. T408, T400 it vniint ittt it teerieeenenearoeseneasonssanans 480
ST B (O N 165, 456
BT 7080 v it ittt it ittt et ettt 174
T ) 194
B R € PN ereenea. 390
1 =T {15 A 421
ES T T b 5 261
LT & 809
B0, TT0d it titiie ittt ittt earttessattaacsssstonssseancanesaaanns 810
FS L 11 50, 331
Secs, 7854, 9110 ...t iriiiiiiiiet ittt 331
B0, T884 . iiiiiineererteternneesuntoesncanoseonnnnnssosonsenes 413
SEC. T892 ittt iiiiianeetoetnnsaseosoasonsesnssaoenneronuanas 352
T2 T £ 1 T 10
FS YT K 680
SEC. 756 L. iiiiit it itintetteti et e e ta e et 77
ST 3 L 180
Sec. 8198 ...ttt riia ettt e r e eneeaaa, 499, 501
See8. 8207, 8215 .. .uuirivrisriiriaerarcrenctencnocnnanes P 519
L T3 843
SeCS. 8579, 8581 .uuuerneneernrnneaneienrntnrnasacnrioneennn ... 332
Secs. 8581, 9180 ...iiriiiiii ittt ittt et e 804
31 T 1.5 O 542
ST {3 1 125
Sec. 8640 ....iiiiiiiiiiiieiieni it Ceeetietaataecraneseas 272

Sec. 8767 ...... tessaseae tescrenciesanea sesessans ereesesscsseras



103 Ngs.] STATUTES, ETC., CITED. - h

Sec. 8896 .. ....iiiiiiiiinaann N 11
S0 9080 Lttt i et et ittt ettt et b e 750
BEC. 9002 it i it tiete et ettt e 753
SeC. 9100 ..t i i i it et ce it ettt eaeoa 335
GG, 8120 ..ttt it ser et ettt e 87
SEC. 9180 ..ttt i et e ettt e e e aeea 333"
ST B 5 Y 2 89
Secs. 9152-917L ... ..ttt ittt ettt it 90
SEC. G180 ittt it it ittt s e ea e e 12
8ecs. 9263, 9265 ... iiiieitiiit ittt it it e 111
CoDE
BEC. BT vivvenerensasnsnnsonssoscnsnn sesnsorsnesosnnss sessseess 182

UNITED STATES. ©
CONSTITUTION,
N T L I 708

COMPILED STATUTES

Vol. 8, sec. 8563, p. 9061 .. ... .iniiiiiiiiiiieiiriiiiiriieaaanas 650
Vol. 8, p. 9289, sec. 8604a ......oovunriii ittt ittt 645
Vol. 8, D. 9381, S€C. 8652 ..vviiiiiironerornenneseranssnsoscoennns 646

STATUTES AT LARGE

Vol. 35, ch. 149, 8seC. 1, D. 65 .....itiuniinnnivnnroannncenenansnns 578
Vol. 35, ch. 271, DP. 845 ... . iituiiiiinneeiieroneenesssonensananns 858
Vol. 36, res. 40, p. 884 ...... [P Ceeesesareens Creseanensanns 858






CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1918.

Traomas L. Brices, apPeLLEE, v. KeiTH NEVILLE ET AL.,
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1. Public Lands: MinNerAL RiIeHTS. The decision in Fawn Lake
Ranch Co. v. Cumbow, 102 Neb. 288, is adhered to.

2. Constitutional Law: STATUTE: MINERAL LAnDs: LEASES. Chapter
7, Laws of the Extraordinary Session, 1918, does not violate sec-
tions 11, 13, or 15, art. III of our Constitution, nor the Fourteenth
amendment of the federal Constitution.

3. Mineral Lands: Leases. Under that statute, all leases of minerai
lands must be made to the highest bidder in open competition and
upon due notice. )

: RIGHTS OF AGRICULTURAL LESSEE. The lessee of

mineral rights cannot interfere in any respect with the rights

of the agricultural lessee to his damage, without providing for
and satisfying such damage. If such claim for damages cannot
be otherwise adjusted, a court of equity would take jurisdiction.

AppeaL from the district court for Lancaster county:
Freperick E. SeepEErRp and Wwriam M. Morwing,
Jupces. Reversed, with directions.

Willis E. Reed, Attorney General, Charles S. Roe and
George W. Ayres, for appellants.

F. M. Tyrrell, W. A. Dilworth and J. H. Walker,
contra. o

Stout, Rose & Wells, for lessees.

SeEpcwiIcK, J.
 These defendants, as the state board of educational
lands and funds, were about to lease the mineral rights

(1)
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in school lands belonging to the state, and this plain-
tiff, who holds a prior lease of the lands, brought this
action in the district court for Lancaster county to
enjoin the execution of the proposed lease. The trial
court found: ‘‘That said plaintiff is raising hay and
live stock on said land, and that said lakes furnish
water for his stock and to subirrigate his hay land;
that by means of such subirrigation he is enabled to
grow enough hay to feed his stock during the winter,
and that without the same such hay could not be pro-
duced. The court further finds that the defendants, as
a board, and under chapter 7 of the enactments of the
extraordinary session of the legislature of 1918 are
about to lease said school land to parties who will im-
mediately drain said lakes in the extraction of potash
from their waters, and that thereby the plaintiff will be
deprived of valuable property rights in the respect in-
dicated. The court finds with respect to the enactment
of said chapter 7 that it is void in so far as it attempts
to authorize the defendants to so lease the described
land during the term of plaintiff’s present lease and that
as to plaintiff and as to the land in question it contra-
venes the provisions of the Constitution against the im-
pairment of contracts and against the taking of private
property for public use without just compensation.”’
The defendants had leased the mineral rights in the
lands in question before the decision of this court in
Fawn Lake Ranch Co. v. Cumbow, 102 Neb. 288, which
lease was void under that decision, and the defendants
were proposing to execute a preference lease to the
same lessee under the provision of section 16, ch. 7 of
the Laws of the Extraordinary Session of the Legisla-
ture in 1918. In the Cumbow case, above referred to,
it was held: ‘“The removal of mineral from land lessens
the value of the inheritance, and constitutes waste,
which is forbidden by the terms of the school land
lease under which plaintiff claims and by the statute
relating to school lands.”” And: ‘“Under section 1, art.
VIII of the Constitution, the board of educational lands
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and funds is vested with the power of sale, leasing, and
general management of school lands under the direction
of the legislature and in such manner as may be pre-
scribed by law.”” And that under the statutes as they
then existed the state board had no authority to dispose
of mineral rights in the school lands of the state, except
the right to take sand and gravel therefrom as pro-
vided in section 5855, Rev. St. 1913. Without further
discussion, therefore, it must be held that this plaintiff
by his agricultural lease obtained no right to the potash
and other minerals that might exist in the land. As these
minerals are much more valuable thgn the agricultural
lease, and all interests of the lessee thereunder, it
follows that the state can remove the same from the
land after making due compensation to the former les-
see for any injury caused thereby to the leasehold es-
tate, there being an implied reservation of the right of
entry for that purpose.

The questions now to be determined are : (1) Whether
the act of the legislature of 1918 is constitutional and
valid; and, if so, (2) what is the meaning and con-
struction of the section of the statute under which the
board was proposing to proceed in making the lease
in question; and (3) whether by the proposed action of
the board the rights of this plaintiff in the lands in
question would be unlawfully invaded.

By section 13, art. IIT of the Constitution, a state
officer is not allowed to ‘‘be interested either directly or
indirectly, in any contract with the state,”” which is
“‘authorized by any law passed during the term for
which he shall have been elected.”” If it is a fact that
one of the members of the legislature is directly or
indirectly a party to some of these contracts, this pro-
'vision of the Constitution would prevent him_ from
claiming any rights under such contract, but it would
not necessarily render this act of the legislature void.

The statute in question appears to be complete in
itself, and is not an amendment of sections 5845-5875,
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Rev. St. 1913, and is therefore not a violation of sec-
tion 11, art. IIT of the Constitution.

It does not appear to be an attempt to grant special
privileges, immunities and franchises, nor to abridge the
rights, privileges and immunities of citizens of the
United States, and is therefore not in violation of sec-
tion 15, art. III of the Constitution, nor the Fourteenth
amendment of the federal Constitution in those respects.
The act is not invalid for any of the reasons suggested.

Section 16 of the act is as follows: ‘‘The holders of
mineral leases heretofore granted by the board of
educational lands -and funds, which leases have been de-
clared invalid, may apply, under the direction of this
act, for new leases, and the board may in its discretion
determine if the bonus and royalty is equal or better
than the bona fide competitive bids. If the lessee has
made extensive or expensive preparation and is pre-
pared for proceeding with development, the board may
in its discretion consider the same and issue new leases
to said lessee under and by virtue of this act.”’

The construction of this section is not without diffi-
culty. Attorneys for other lessees interested in the
result of this litigation were granted leave by the court
to file a brief in their behalf, and in this brief they have
presented a very interesting discussion of the meaning
of this section. It is therein argued that this section
of the act ““intended to vest in the board power to give
some measure of relief to the holders of mineral leases
previously granted, all of which, the act recites, have
been declared invalid—particularly to those who have
made either extensive or expensive preparation, and are
prepared for proceeding with development.”” The board
has to do with the interest of the state, and as the state
was to share in the profits of the undertaking by ob-
taining a market for .its minerals, and as these profits
might be much greater by special demand for these
products under the circumstances existing when the
legislation was enacted, the board might consider those
matters in determining the advantage that would come



Vor. 103] SEPTEMBER TERM, 1918&. b}

Briggs v. Neville,

to the state under the respective bids. If a bidder
specifies the extent and expensiveness of his prepa-
ration to proceed with the work under a former void
contract, the board might ‘‘consider the same and issue
new leases to said lessee under and by virtue of this
act,”” and should determine upon careful investigation
what advantage the state would necessarily derive from
the fact that the work might be sooner aud more effec-
- tively done because of their extensive and expensive
preparations. The provision that the board may ‘‘de-
termine if the bonus and royalty is equal or better than
the bona fide competitive bids’’ cannot be complied with
unless there have been ‘‘bona fide competitive bids.”’
Therefore we must determine how the bonus and royalty
is to be compared with the competitive bids, to deter-
mine whether it is equal or better. By section 9 of the
act, when there is more than one applicant for the same
land, ‘‘the rights thereon may be awarded to the legally
qualified applicant paying the highest and best bid, to
be determined by taking into consideration both the
bonus and royalty, the award being made after proper
legal notice in such manner as the state board shall de-
termine best calculated to protect public interest.”’ The
board should call for competitive bids as the statute
contemplates, and the holders of these invalid leases
may bid with others, and specify in their bids the bonus
and royalty provided for in their former contracts. If
the lessees have paid money into the state treasury
under the contracts that have been declared void, such
payments would, as a matter of course, be taken into
consideration and allowed by the board as payments
upon their lease if they were successful bidders. If
they were not successful bidders, money so paid on
their former void contracts would be returned to them.
The legislature would make appropriation for that pur-
pose if necessary. As the statute now is, the board
might include more than one tract of land in a proposed
lease of mineral rights, if in their reasonable diseretion
the state would realize larger returns by so doing. If the
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respective tracts were offered sperately in separate
proposed leases, and at the same time offered collec-
tively in one proposed lease, it could readily be deter-
mined which bids were more advantageous to the state.

The briefs, so far as we have noticed, do not refer
to the particulars of any legal notice given, and it seems
to be conceded that this plaintiff was offering more for
these mineral rights than the parties to whom the
board was proposing to make the lease, and the plain-
tiff’s offer was being refused without any investigation
on the part of the board as to the relative advantages
that would accrue to the state under the respective
offers. This was a violation of the statute, and should
have been enjoined by the court.

Some of the provisions of the statute are not as
clear as perhaps might be desired, but it appears to
make provision for compensating the agricultural les-
sees for damages they may suffer under these leases of
mineral rights. Section & of the act contains provisions
as to the terms of leases of mineral rights, and contains
a clause: ‘“‘Lessee shall pay for all damages to growing
crops, caused by his operations, and for the use of the
land necessarily occupied.”” It is contended that the
act does not contain any provision for ascertaining
the amount of these damages, but if the lessee of these
mineral rights is not authorized under his lease to in-
terfere in any respect with the rights of the agricul-
tural lessee without providing for and satisfying such
damages, and if he is willing to accept the lease upon
those terms, the rights of the agricultural lessee are
not injured by this statute. The lessee of the mineral
rights would rely upon being able to make reasonable
adjustment with the former lessee, and he could not be
wholly and arbitrarily deprived of his right to ex-
tract these minerals by unreasonable demands of the
former lessee. It is suggested in the briefs that the
state might exercise its right of eminent domain, and
provide some adequate method of ascertaining the dam-
ages of the agricultural lessee, and protecting him in
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all his rights under his lease until such damages are
paid, and so make the mineral lease effective. The
legislature will soon be in session and may see proper
to amend the statute in that respect. If there is no
other method provided for adjusting such claims of
damage, a court of equity might provide a method. The
trial court, therefore, was wrong in enjoining the de-
fendants from issuing mineral leases ‘‘to any person
save the plaintiff until the present agricultural and
grazing lease shall have expired, or been duly forfeited,
or renounced according to law.”’

The decree of the district court is reversed and the
cause remanded, with instructions to enter a decree en-
joining the defendants from leasing the mineral rights of
the state without competitive bids as herein indicated.

REVERSED.

Morrissey, C. J., and Rosg, J., took no part in this
decision.

Bank oF WAVERLY, APPELLEE, v. JoHN W. Darmy,
APPELLANT.

FrLep DECEMBER 14, 1918. No. 20774,

1. Corporations: Srtock: EXEcUToRY CONTRACT OF SALE: DIVIDENDS.
In the case of an executory contract to sell stock, binding on
both purchaser and seller, where nothing is said about the divi-
dends, dividends declared while the contract is executory belong
to the purchaser, and not to the seller.

2. : : : . Evidence examined, and held that
the contract under consideration, as construed by the parties to
it, entitled the purchasers of stock sold to all dividends declared
upon the stock after the sale, including that on the 20 shares in
controversy.

Arpear from the distriet court for Lancaster county:
WirLagp E. StEwarT, Jubpce. Affirmed.

B. F. Good and A. M. Bunting, for appellant.
Lincoln Frost and H. W. Baird, contra.
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CornisH, J.

Action against defendant as guarantor of the payment
of 80/100 of certain notes held by plaintiff. Defendant
admits his liability as guarantor, but alleges a counter-
claim, in which he asks judgment against plaintiff for
certain dividends on 20 shares of stock. From a judg-
ment against defendant on his counterclaim, he appeals.

Defendant’s liability as guarantor and his claim for
dividends grow out of a certain contract, dated July 8,
for the sale of 80 of the 100 shares of the plaintiff
bank, had between defendant, vendor, and R. M. Beale
and E. W. Negus, vendees. The contract is, in part,
substantially as follows:

(1) Vendor (the defendant) ‘‘agrees to sell”” and
vendees ‘‘agree to purchase’’ 60 shares (par value $100
each) for $12,000, ‘“to be paid * * * on or before
August 1, 1913.”

(2) Vendor guarantees payment of all notes of the
bank ‘‘in proportion to the amount of stock sold under
this contract.”

(4) The vendees ‘‘shall acquire, as of the date of
the’’ contract, ‘‘their proportionate beneficial interest,
to wit, sixty one-hundredths (60/100) part of the en-
tire assets of said bank.”’

(5) ‘‘It is further agreed, and is a part consideration
for this contract, that parties of the second part shall .
buy of party of the first part the remaining 20 shares
of stock held by him after said 60 shares have been sold,
at any time they may want them. Ten shares in six
months and ten shares on or before one year, and at
the same price paid for the said 60 shares, and party
of first part agrees to sell at any time.

(6) ‘‘All shares of stock herein provided to be sold
by party of the first part to parties of the second
part shall, upon payment therefor as herein provided,
be duly assigned and tramsferred to the said second
parties or as they may direct; it being understood that
all transfers and payments shall be made at the Bank
of Waverly, Waverly, Lancaster county, Nebraska.
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(7) It is further expressly agreed and understood
by first party that it is a part of the consideration for
the second parties’ purchasing the foregoing shares
of stock that, in addition to all other stipulations and
agreements herein, parties of the second part are to
receive all earnings and profits of said bank on and
after this date, accruing on the stock sold.”

The parties took 60 shares and possession of the
bank. On January 9 following, the bank declared a
dividend. The next day 10 of the 20 shares of stock
were paid for. On July 6 the bank declared another
dividend. On July 15 the remaining 10 shares were
paid for. Up to the times of these payments the 20
shares were listed by the bank in defendant’s namne.

On a former appeal this court adopted the report
of the commission recommending a reversal of judg-
ment of the trial court sustaining a demurrer to de-
fendant’s counterclaim. In the adopted report, which
defendant contends is the law of the case, the inquiry
was whether by the terms of the written contract de-
fendant was entitled to dividends on the 20 shares be-
fore they were paid for and transferred on the books
of the bank. The conclusion was reached that the
parties did not understand the 20 shares to be sold at
the time of the contract, else paragraph 4 of the con-
tract would have read differently, and the vendees
would then have acquired 80,100, instead of 60,100,
of the assets of the bank. This construction was rea-
sonable, although the contract showed that the 60 as
well as the additional 20 shares were to be paid for in
the future. If ‘‘stock sold”’ in paragraph 7 of the
contract could not refer to an executory transaction,
then the paragraph was useless. The words ‘‘fore-
going shares of stock’’ in paragraph 7 might refer to
all the stock.

The question was not free from doubt, but the court
at that time had not before it the construction which
the parties themselves placed upon the contract. It
is plain that the purchasers of the stock in control of
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the bank understood they were entitled to the dividends,
else they would have declared the dividends just after,
instead of just before, paying for the stock.

The evidence shows that defendant, after the con-
tract was entered into, but before the 20 shares were
paid for, voluntarily paid 80/100 of notes held by the
bank. If the parties did not consider the 20 shares as
stock sold, then the defendant’s liability was only
60/100 of the notes. The evidence also shows that the
contract, as originally drawn, provided, in paragraph
5, for only an option to buy; that the words contain-
ing the option were stricken out; and that by inter-
lineation in the handwriting of defendant the sale
agreement was made absolute. The defendant him-
self testifies in one place that the change was made
" ““to make it an absolute sale’’ of the 20 shares. The
purchasers swear that the defendant required that
they sr uld take the whole 80 shares at the time. This
explains the ambiguity in paragraph 4 of the contract.
We are of opinion that the trial court was justified
in finding that it was the understanding of the parties
that the whole 80 shares should be treated alike.
Wilhoit v. Stevenson, 96 Neb. 751; Rev. St. 1913, sec.
7909.

If, however, we interpret the agreement merely as an
executory contract for the sale of stock, we are of
opinion that the purchaser of the stock, not the defend-
ant vendor, was entitled to the 24 per cent. dividends
declared. As said by an English judge, in considering
this very question: ‘I think it would be very strange
if the matter were determined otherwise; for we
know that the value of such property falls immediately
a dividend is paid.”” Black v. Homersham, 4 L. R.
Exch. Div. (Eng.) 24. The purchaser is entitled to the
thing which both the parties must have contemplated
was being contracted for. Otherwise, half of the value
of the stock might be taken out of it. Tt is for this
reason that this court has twice held that dividends on
stock held for security go to the holder. Farmers &
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Merchants Nat. Bank v. Mosher, 63 Neb. 130; Central
Nebraska Nat. Bank v. Wilder, 32 Neb. 454. This is
not in conflict with the general rule that, in the absence
of agreement to the contrary, d1v1dends belong to the
owner of the stock at the time they are declared. The
purchaser is the equitable owner; the vendor is “‘a
trustee sub modo for the vendee.”” Nor are cases
where merely an option to buy is given in point. In
such case the purchaser may take, or not. Ordinarily
the parties would contemplate the payment of current
dividends to the owner; but even then, it would seem,
much might depend on the 01rcumstances of the case
and understanding of the parties. Currie v. White, 45
N. Y. 822; Phinizy v. Murray, 83 Ga. 747, 6 L. R. A.
426 ; Johnson v. Underhill, 52 N. Y. 203, 214.

It appears that, in the commissioners’ report adopted
by the court, we held to the contrary; but, inasmuch
as the case does not turn upon this question, further
comment is unnecessary. -

AFFIRMED.

StatE oF NEBrRASKA v. HErMAN KRASNE,
FILED DECEMBER 14, 1918. No. 20145.

1. Criminal Law: VoLUNTARY CONFESSION. A voluntary confession,
standing alone, is insufficient to prove the commission of a crime,
but such confession may, with slight corroborative circumstances,
be sufficient to warrant a conviction. Sullivan v. State, 58 Neb. 796.

: EvIDENCE: PROOF OF A NEGATIVE. In a criminal prosecu-
tion, if a negative is an essential element of the crime, and is
“peculiarly within the knowledge of the defendant,” it devolves
upon him to produce the evidence, and upon his failure to do so,
the jury may properly infer that such evidence cannot be pro-
duced.

FRAUDULENT ADVERTISEMENT: SUFFiCIENcy oF EVIDENCE,
Defendant was charged under section 8896, Rev. St. 1913, with
causing to be inserted in a newspaper an advertisement that “con-
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tained statements of fact which were untrue, deceptive and mis-
leading ” and that related to certain goods offered by him for
sale at a price named and on a day designated in the advertise-
ment. The evidence examined, discussed in the opinion, and held,
that the court erred in sustaining a demurrer to the evidence of
the state.

Error to the district court for Douglas county:
Lzee S. EsteLig, Jupce. Ezceptions sustained.

George A. Magney, County Attorney, T. J. McGuire,
Assistant City Attorney, and Gurley & Fitch, for plain-
tiff in error.

Benjamin S. Baker, contra.

Deaw, J.

The defendant was engaged in retailing men’s and
women’s furnishing goods at Omaha. He was found
guilty in the police court of that city under section
8896, Rev. St. 1913, of havmg caused to be published
on Saturday, July 15 1916, in an Omaha daily news-
paper a misleading advertisment, which the complaint
charged ‘‘contained statements of fact which were un-
true, deceptive and misleading,’” and that related to
certain goods offered by him for sale. On appeal to
the district court for Douglas county a jury was waived,
and when the state rested a demurrer to the evidence
was interposed by defendant and sustained and he was
discharged. Alleging error, the state brought the case
here under section 9185, Rev. St. 1913, for a decision
upon the points presented in the bill of exceptions.

The statute (section 8896) makes it ‘‘unlawful for
any person, * * * with intent to sell or in any
wise dispose of merchandise * * * offered by such
person * * * to the public for sale, * * *
to * * * place before the public * * * in a newspaper
* % * a1 advertisement regarding merchandise * * *
so offered to the public, containing any assertion, rep-
resentation or statement of fact which is untrue, decep-
tive, or misleading.’”” The advertisement complained of
occupied about a quarter of a newspaper page and
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was partly in display type. It was in evidence, and
the proof was clear, that on the 15th day of July the
defendant advertised for sale, among other articles,
““$1.00 B. V. D. Union suits, now 49c.”” The neces- -
sary question of fact to require conviction was that
this advertisement was ‘‘untrue, deceptive, or mis-
leading.”’

In the present case the negative allegation that
defendant did not have for sale the goods advertised
involved a matter peculiarly within his knowledge, and
very difficult, if not impossible, to prove by any one
other than the defendant himself, and, as he could not
be eompelled to incriminate himself, his evidence upon
that point could not be produced by the state. Only
two witnesses were called, Mr. Searles and Mr. Garrett,
who testified on the part of the state. Searles said
that on August 16, 1916, he talked with the defendant at
his store. He testified: ‘‘I remarked to him that about a
month ago he had some B. V. D. underwear advertised
for 49 cents a suit; and asked him if he still had that un-
derwear on sale. He said ‘Yes, sir;’ and started to wait
on me; and a young man, * * * Bernstein, was stand-
ing close by, and he told the young man to show this
gentleman that underwear. * * * I said, ‘Is this the
B. V. D. underwear? Did you sell out everything except
that?’ He said, ‘Yes, sir;’ spread the underwear out;
I looked for the brand B. V. D. * * * and I did
not find the B. V. D. brand on it.”” The witness at
the time purchased a suit for 49 cents, which it
was stipulated was not the B. V. D. underwear gar-
ment. Garrett testified that on August 8, 1916, he
wag approached by one of the clerks in defendant’s
store and said to him: ‘‘Have you got any of those
B. V. D.’s left that you advertised on July 15? And he
said, “Yes; we have.” And he led me over to a counter
and- showed me some of the garments. I looked them
over, and I did not see anything left like that.”” That
is, the defendant told the witness Searles that he had
on hand the same goods that he had advertised July
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15 as B. V. D., and instructed his clerk to show them to
the witness. When the goods were examined, they were
found not to be thie B. V. D. goods. This evidence
clearly tended to prove that defendant did not have the
well-known B. V. D. underwear for sale as advertised,
and that the advertisement was for the purpose of
misleading the public. Garrett’s testimony is that in
defendant’s store he was shown goods that were said
by those in charge of the goods to be the goods adver-
tised as B. V. D., and that they were not B. V. D.
goods.

Defendant invokes the familiar rule that one cannot
be convicted of a crime on his own unsupported state-
ment or confession made out of court that a crime has
been committed, and cites Sullivan v. State, 58 Neb.
796. 'That case does not seem to be in point. No
material negative element of the crime there charged
was ‘‘peculiarly within the knowledge of the de-
fendant.”’ In the Sullivan case it was held that,
¢“while a voluntary confession is insufficient, standing
alone, to prove that a crime has been committed, it is
competent evidence of that fact, and may, with slight
corroborative circumstances, be sufficient to warrant a
conviction.”’

It is a familiar rule that a prima facie case of theft
is made out by showing the defendant in the recent and
unexplained possession of stolen goods. Ordinarily
where a negative is an essential element of the erime,
the burden is on the state to prove it. ‘‘But where a
negation is peculiarly within the knowledge of the
defendant the burden is on him to establish that fact.
Thus, where a charge is that the defendant carried on
a certain business without a license, the fact that he
has a license is peculiarly within his knowledge and he
must establish that fact or suffer conviction. Likewise
the burden of proving that a certain offense against
property was committed without the owner’s consent
rests on the accused, that being a fact peculiarly within
his knowledge.” 8 R. C. L. 173, sec. 165.
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The distriet court erred in sustaining the demur-
rer of defendant to the evidence. The opinion in
this case under the provisions of section 9185, Rev. St.
1913, only determines the law of the case. The ex-
ceptions of the state are sustained.

EXCEPTIONS SUSTAINED. °

Morrissey, C. J., Lerron axp Rosg, JJ., dissent.

Huco Birz v. StaTte orF NEBRASKA,
FiLep DECEMBER 14, 1918. No. 20597.

Intoxicating Ligquors: UNLAWFUL PosseEssioN: EvipEnNce. Defendant
was convicted of violating the prohibitory law and prosecutes er-
ror. The evidence, though circumstantial, supports the verdict.
The court did not err in overruling the motion for a new trial.

Error to the district court for Douglés county:
Lee S. Esterie, Jupce. Affirmed.

John M. Macfarland, and Forrest S. Macfarland,
for plaintiff in error.

Willis E. Reed, Attorney Geéneral, and Orville L.
Jones, contra.

DEavw, J.

Hugo Bilz was convicted under the prohibitory act,
namely, chapter 187, Laws 1917, of having ‘‘unlawful
possession of certain intoxicating liquor.”” He was
fined $100 and costs, and brings the case here on error.
He contends that the verdict is not sustained by
sufficient evidence. '

Section 10 of the act under which defendant was con-
victed provides: ‘“It shall be unlawful forany * * *
restaurant, * * * or any place of public enter-
tainment ‘or resort, or for any of their * * *
owners, managers, * * * servants or employees to
keep, or to aid and abet in keeping, or to have in his
or its possession, in lockers, or in any other manner,
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any intoxicating liquor for the purpose of barter, sale,
use or gift as a beverage, or for the delivery, division,
or distribution of the same in any manner whatsoever.’’

Defendant conducted a restaurant and soft drink
establishment at the corner of Sixteenth and California
streets, Omaha. In the front room there is a bar,
lunch counter, dining tables, and the like, and in the
rear a kitchen, used exclusively by defendant and his
employees in connection with the lunch counter as
occasion required. Two bottles of whiskey were found
by the officers who made the search under an ice box
in the kitchen. The ice box was in the southwest

. corner of the kitchen and remote from both doors. One

of the doors is at the northwest corner of the kitchen.
It opens into an areaway that leads to the foot of a
hotel stairway. The officers found this door locked, and
just inside stood two empty whiskey bottles. Another
door is at the northeast corner of the kitechen that
leads across a narrow passageway to the front room.
Defendant’s occupancy of the premises began almost
four months before his arrest. In the basement under
defendant’s premises a varied assortment of empty
bottles was found. Among them were whiskey and
beer and near-beer bottles. The key to the basement
was obtained by the officers from an employee of
defendant, who was in the absence of defendant, in
charge of the soft drink department and the establish-
ment generally.

George Elbert, the employee from whom the base-
ment key was obtained, testified that the fireman of the
building and an employee of a transfer company slept
in the basement. It is not shown that they left any
bottles there. Aside from these it does not appear that
any other persons had access to the basement except
defendant and his employees. Mr. Eilbert testified:
“Q. You were down in the basement quite often? A.
I came down there to see about the beer, and see how
much was, sometimes, I didn’t go very often, but about
sometimes about once in two days.”” One of the



Vor. 103] SEPTEMBER TERM, 1918 17
State, ex rel. Shields, v. Hall.

officers testified that some of the bottles that were
found in the basement ‘‘were pretty clean; they didn’t
look as though they had been there very long.”

Mr. Bilz and his employees denied bringing the
liquor to the premises, and denied that they ever saw
or heard of the liquor until it was found by the officers.
He and three of his employees testified that they
frequently found cmpty bottles of various kinds, such
as whisky and alcohol and ginger bottles, in the pass-
ageway between the front room and the kitchen and
that is equally accessible to both rooms, and that such
bottles were apparently left there by strangers and
without the knowledge or consent of defendant or his
employees. But the record does mot show, nor does
defendant argue, that strangers at any time left either
whiskey or empty bottles' of any sort in the Kkitchen.

Upon a review of the record we conclude that the
trial court did not err in overruling defendant’s motion
for a new trial. Smith v. State, 94 S. E. (Ga. App.) 62.
Notwithstanding the evidence is circumstantial, it sup-
ports the verdict. The case was fairly submitted, and
defendant has made no complaint respecting instruec-
tions. The judgment is

AFFIRMED.

State, EX REL. GEoRGE W. SHIELDS, RELATOR, v. THOMAS
L. HaLy, RESPONDENT.

FiLep DeEcEMBER 14, 1918. No. 20785.

State Railway Commission: BoNp. A state railway commissioner hold-
ing office under the constitutional amendment creating the state
railway commission is not required to give an official bond.

Original proceeding in gquo warranto to oust re-
spondent from the office of state railway commissioner.
Writ denied, and action dismissed.

103 Neb.—2
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G. W. Shields, for relator
Hugh LaMaster, contra.

DEax, J.

This is an original action in the nature of quo
warranto brought in this court by relator in the name
of the state, by permission of the attorney general, to
oust defendant from the office of state railway com-
missioner for failure to give an official bond. Defendant
was elected for a six-year term beginning in January,
1915, and ending in January, 1921. It is admitted that
no bond was given. It is argued by defendant that a
bond cannot be lawfully required. That is the sole
question for decision in this case.

‘When the Constitution became operative in 1875,
article V enumerated the then elective executive officers
of the state, fixing their terms of office, salaries, and the
like. Section 25 of that article provides: ¢‘The officesx
mentioned in this article shall give bonds in not less
than double the amount of money that may come inwo
their hands, and in no case less than the sum of fitty
thousand dollars, with such provisions as to sureties
and the approval thereof, and for the increase of the
penalty of such bonds, as may be prescribed by law.”’
Relator bases his argument in large part on the
requirements found in section 25.

The state railway commission was created by a
constitutional amendment that was adopted November
6, 1906. The amendment follows: ‘‘There shall be
a state railway commission, consisting of three meuu-
bers, who shall be first elected at the general election
in 1906, whose terms of office, except those chosen at
the first election undeér -this provision, shall be six
years, and whose compensation shall be fixed by the
legislature. Of the three commissioners first elected,
the one receiving the highest number of votes, shall
hold his office for six years, the next highest four
years, and the lowest two years. The powers and
duties of such commission shall include the regulation
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of rates, service and general control of common carriers
as the legislature may provide by law. But, in the
absence of specific legislation, the commission shall
exercise the powers and perform the duties enumerated
in this provision.”’

The amendment appeared in the Session Laws of
1907, 1909, and 1911, and in the Compiled Statutes and
in Cobbey’s Annotated Statutes for those years, im-
mediately following the body of the Constitution, as an
unnumbered and separate section of that instrument.
In the Session Laws of 1913, and in the Revised
Statutes for 1913, the amendment in question first
appeared in article V of the Constitution as section
19A, and it has appeared in the same relative position
in the succeeding Session Laws of 1915 and 1917. By
the amendment being placed in article V, it is thereby
made to appear by section 25 of that article that the
railway commissioners must give bonds.

Relator says that the amendment was incorporated in
article V of the Constitution by the code commaission
in pursuance of section 3719, Rev. St. 1913, namely:
“The Constitution, with amendments, of Nebraska and
of the United States, and the Declaration of Independ-
ence shall be incorporated in the statutes in such part
thereof as the commission deems best.”’

It is also said by relator that the code commission
very properly placed the amendment in article V
because that article has to do with executive officers,
and, he says, the functions of the railway commission
are solely executive, a point we do not decide. It is suffi-
cient answer to say that the people did not place the
amendment there. The legislature had no power to place
the amendment there, nor in any article of the organic
law that might cause its meaning to be misconstrued or
that would even seem to change its legal effect. Much
less could the legislature delegate such exercise of
power to the code commission.

Relator points out that the amendment creating the
“board of commissioners of state institutions’’ took



20 NEBRASKA REPORTS. [Vor. 103

State ex rel. Shields v. Taylor.

the place and section number of former section 19, of
article V of the Constitution. But that section was
expressly proposed by a joint legislative resolution as
an amendment to ‘““section 19 of article five (5) of the
Constitution,”” and of course it follows that upon its
adoption it would appear as section 19. Laws 1911,
ch. 225. That amendment is also different in another
important respect from the one involved here, in that
it expressly and in direct terms provides that the
members composing the board ‘“shall each give bonds.”’

There are no such provisions respecting the railway -
commission amendment. That amendment was not
proposed by the legislature as a substitute for any spe-
cific section of the organic law. Laws 1905, ch. 233. It
was adopted by the people as a separate amendment,
and, unlike the amendment that created ‘‘the board of
commissioners of state institutions,’’ it does not even by
implication require a state railway commissioner to give
an official bond.

For the reasons appearing herein, we decline to hold
that under the Constitution an incumbent of the office
of state railway commissioner is required to give an
official bond.

The writ is denied and the action

Dismissep.

Rose, J., not sitting.

STATE, EX REL. GEORGE W. SHIELDS, RELATOR, V.. HARrRY G.
TAYLOR, RESPONDENT,

FiLep DEcEMBER 14, 1918. No. 20786.

Original proceeding in quo warranto to oust re-
spondent from the office of state railway commissioner.
Writ denied, and action dismissed.

George W. Shields, for relator.
Hugh LaMaster, contra.
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Dzavw, J.

Tn this case the defendant assumed  the duties of
state railway commissioner in January, 1913, and his
term of office will expire in January, 1919. With the
exception of the foregoing facts respecting the term of
office, the pleadings and the material issues that are
involved here are the same as those in State v. Hall,
ante, p. 17.- The decision in that case controls in the
present case.

‘The writ is therefore denied and the action is

DismMissED.

’

Uxirep StaTes FipeLity & GuaraNTY COMPANY ET AL,
APPELLEES, V. EEMMA WICKLINE, APPELLANT.

Frep DecemBer 14, 1918. No. 20833.

1. Master and Servant: EMPLOYEES’ LIABILITY ACT: X-RAY EXAMINA-
rioN. A claimant for compensation under the employers’ liability
act pursileint to section 3675, Rev. St. 1913, cannot be denied a re-
covery because of a refusal to submit to an X-ray examination or
to have an X-ray photograph taken of the person, where the un-
contradicted evidence shows that neither was necessary.

CosTs: ATToRNEY'S FEEs. In an action under
the employers’ liability act in which a recovery is had, the dis-
trict court cannot tax an attorney fee as a part of the costs.
Laws 1917, ch. 85, sec. 24.

AppeaL from the district court for Lancaster county:
Wirriam M. Morning, Jupce. Reversed.

R. J. Greene, for appellant.

Strode & Beghtol, contra.

Deax, J.

This action originated in the office of the compensa-
tion commissioner, before whom Mrs. Wickline, who is
defendant here, recovered an award on August 7, 1918,
in the sum of $81 as compensation for personal in-
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juries sustained while in the employ of the North-
western Iron & Metal Company. Plaintiffs here answer-
ed jointly before the commissioner, denying liability
and asserting matter of affirmative defense. On
August 8, 1918, they filed with the commissioner a
notice of appeal to the district court, where they ap-
peared as plaintiffs, and where judgment was rendered
against them for $18 and costs. Defendant’s motion
for a new trial was overruled, and a demand for an
allowance of ‘‘overtime’ compensation and for
attorney’s fees to be taxed as costs was denied. De-
fendant appealed. :

The findings and decree of the district court fairly
reflect the material issues. The court found that de-
fendant was injured on January 25, 1918; that the
employer was insured against liability for such injuries
by the guaranty company; that the guaranty company
paid defendant compensation for & weeks at $6 a week
which was in full to March 22, 1918; that on April 10,
1918, the guaranty company requested defendant ‘“to
submit to a further physical examination, the same to
include the taking of an X-ray photograph of the in-
jured portion of her body;’’ that she expressed willing-
ness to submit to a physical examination, but ““refused,
and still refuses, to submit to the taking of an X-ray
photograph, and that the compensation herein sought to
be recovered has all accrued since the said request and
refusal, with the exception of that portion which ac-
crued between the 22d day of March, 1918, and the
date of the request for said X-ray photograph, viz.,
April 10, 1918, or about three weeks; that there was
due her and unpaid at the time of said request April
10, 1918, slightly less than three weeks’ compensation
at $6 a week, amounting with interest to $18, to
which amount I find she is entitled to a judgment
against plaintiffs. I further find that the request upon
said Emma Wickline to submit to the taking of said
X-ray photograph was a reasonable request, which was
advised by the physician of her own choice, as well as
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by the physician furnished by her employer, and that
she should have complied therewith, and that by failing
so to comply she has forfeited her right to all of the
compensation sued for except that which acerued prior
to April 10, 1918, and which is still unpaid, to wit, the
sum of $18.”

Section 3675, Rev. St. 1913, so far as here applicable,
follows: ‘‘After an employee has given notice of an
injury,” * * * he shall, if so requested by the em-
ployer or the insurance company carrying such risk,
submit himself to an examination by a physician or
surgeon * * * furnished and paid for by the em-
ployer, or the insurance company carrying such risk,
as the case may be. * * * The refusal of the em-
ployee to submit to such examination shall deprive him
of the right to compensation under this article during
the continuance of such refusal and the period of such
refusal shall be deducted from the period during which
compensation would otherwise be payable.”’

Defendant was the only witness who testified respect-
ing the nature of the injury. Upon being called by
plaintiff’s counsel, she testified that she and ome or
more women in the employ of plaintiff, Northwestern
Tron & Metal Company, were ordered by the employer
to lift a bale of paper from the floor to a table, and
that in doing so she, as informed by her physician,
Dr. Hanson, “‘tore the lining in my right side loose
and tore the kidney.”” Plaintiffs’ contention that Dr.
Hanson, defendant’s lady physician, advised her to
submit to the taking of an X-ray photograph is not
supported by the record. On this point defendant
testified in response to a question by the opposite
party: ‘“Q. And she said you ought to-have an X-ray
picture taken? A. She didn’t really say I ought to have
it; she said it would give more satisfaction to my home
folks; and I went to talk with Dr. Bogan, and he
laughed at the idea of my having an X-ray picture
taken, he said— (interrupted).”” In answer to a question
by the court defendant said: ‘‘Dr. Bogan examined me
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twice and Dr. Hanson twice. * * * Dr. Bogan was
‘the company doctor.”” Defendant was asked if Dr.
Hanson suggested the X-ray. She answered: ‘‘No;
Dr. Bogan wanted the X-ray first, he thought it was
necessary. Afterwards I proposed an X-ray to him,
too; when I was to him in his office, I proposed an
X-ray picture, and he said it wasn’t necessary. Q. (by
Court) Why did you change your mind? A. I didn’t
feel as though I wanted an X-ray after I got up again,
because I talked with several, and they said it was
dangerous; they said there had to be medicine injected
into my kidney.”’

Under the statute the request for an examination
must be reasonable, but it does not appear to have been
so in this case. The testimony before us shows affirma-
tively that neither an X-ray examination nor an X-ray
photograph was mnecessary. No physician nor other
person testified that either was necessary, nor does it
appear that a request was made by plaintiffs to the
court to require defendant to submit to either. In the
present advanced state of the science of X-ray examina-
tions and X-ray photographs of the person, there
appears to be mno reason why such examination or’
photograph should not be permitted by a claimant for
compensation under the employers’ liability act, upon
request by the employer or insurer, unless the request
is shown to be unreasonable.

The defendant, under section 3666, Rev. St. 1913, as
amended in Laws 1917, ch. 85, sec. 116, demanded extra
compensation for ‘‘waiting time.”” The statute follows:
““Except as hereinafter provided, all amounts of com-
pensation payable under the provisions of the article
shall be payable periodically in accordance with the
methods of payment of the wages of the employee at
the time of the injury or death. Provided fifty per
centum shall be added for waiting time for all de-
linquent payments after 30 days’ notice has been
given.”” Plaintiffs say that this section is ambiguous.
When the scope of the employers’ liability act is
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considered in its entirety, it seems that the legislature
intended by the language creating a penalty to make it
thereby reasonably certain that the payments would not
be delayed for trivial reasons and the act be thereby
nullified. When the section under consideration is con-
sidered together with all the other parts of the act,
it seems reasonable to believe that the ¢“delinquent pay-
ments’’ therein mentioned mean such payments as are
contemplated or created by the terms of the act.

Plaintiffs argue that ‘‘in other portions of the
statute it is stated that the compensation paid shall in
no event be more than $12 a week,”” and that to impose
the 50 per cent. penalty would conflict with the compen-
sation act, section 3662, Rev. St. 1913, as amended, .
Laws 1917, ch. 85, sec. 112. This objection seems to
be inapplicable, because the 50 per cent. additional
payment that is provided by the act does not make the
payment in the present case more than $12 a week.
The compensation for ‘‘waiting time’’ seems to be
reasonable.

Complaint is also made that the statute violates the
constitutional guaranty that no person shall be de-
prived of property without due process of law. We
cannot sustain the plaintiffs’ argument on this point.
Speaking generally, it may be borne in mind that an
injured person who comes within the purview of the
act is deprived of the right to have a jury pass upon
any of the questions that pertain to the injury or to
pass upon the measure of damages, and for this reason,
among others, the statute, which is remedial in its
nature, should be liberally construed. Parson wv.
Murphy, 101 Neb. 542, 16 Negligence and Compensaticn
Cases Annotated, 174. The act is not apparently open
to the objection that it is violative of the Constitution
in the particular noted by plaintiffs.

The court, properly declined to assess an attorney fea
as costs under section 3212, Rev. St. 1913, that was in-
voked by defendant. The compensation act as amended
(Laws 1917, ch. 85, sec. 24) provides: ‘‘It shall be the
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duty of the county attorneys of the several counties
and the attorney general of the state to appear as
counsel for claimants for compensation and benefits
under this article, and to assist and act in an advisory
capacity to the compensation commissioner, upon his
request.”’ The employers’ liability act in its entirety
is a summary proceeding. One of its main objects is to
facilitate an inexpensive and speedy settlement of con-
troversies between employer and employee that arise
out of personal injuries. It does not appear that the
county attorney was requested to appear as counsel for
claimant or that he refused to appear. That such
official would perform his duty in the premises when
called upon to act in his official capacity is presumed.
The judgment of the district court is reversed and
the cause remanded for a new trial in harmony with
the views herein expressed. ,
REVERSED.

Crark ImpPLEMENT COMPANY, APPELLANT, V. WiLuiam K.
WALLACE, APPELLEE.

FI1LED DECEMBER 14, 1918. No. 20165.
1. Set-Off: Cobe. The provisions of the Code of Civil Procedure,
with respect to set-off, are not exclusive.

: INsoLvENCY: EQuITY. Imnsolvency of a party, against whom
set-off is sought, may be sufficient ground for a court of equity
to allow a set-off which is not provided for by statute.

: PricE PAIDp FoR NotE. The price paid for a note or claim,
sought to be offset in equity, is immaterial.

AppEaL from the district court for Webster county:
Harry S. Duweaw, Jupce. Reversed.

Bernard McNeny, for appellant.
L. H. Blackledge, contra.
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ALpricH, J.

Action in equity to have offset against a judgment,
which the defendant Wallace has against the plaintiff,
in the sum of $404 and costs, the balance due on a
certain note, given by defendant and assigned to the
plaintiff by the surety thereon, one Cox, who had paid
it and become the holder, on the ground that the de-.
fendant is insolvent.

It is contended by defendant, Wallace, that the
plaintiff is not the owner of the note and not the real
party in interest. The evidence shows that the owner-
ship of the note must be either in the plaintiff or in
Cox, who is also a party to the lawsuit, and who as-
serted no claim of ownership, but the contrary. In-
asmuch. as, under such circumstances, any judgment had
upon the note would forever extinguish the note, so
that both Cox and the plaintiff would be estopped to
afterwards assert any rights thereunder, it follows
that the defendant will not be heard to raise the
question which of these two parties, the plaintiff or
Cox, is the real owner, when they agree that the plain-
tiff is.

Cox was a surety upon the note sought to be offset.
When he paid it he became the equitable owner thereof
and had a right to assign it to the plaintiff. The
defendant being insolvent, the plaintiff was entitled in
equity, although not wunder the statute relating to
counterclaim and set-off, to have the two payments
offset each other, so long as the defendant, Wallace,
had no offset or counterclaim against the note in the
hands of Cox. The fact that the plaintiff purchased
the note from Cox at less than its face value can make
no difference.

The judgment of the district court is reversed and
the cause remanded for further proceedings.

Reverskp.,

Lerron and Rosg, JJ., not sitting.
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C. E. STEWART, ADMINISTRATOR, APPELLANT, V. C. L. TATE
ET AL., APPELLEES.

FiLep DecEMEBER 26, 1918. No. 20161,

¥endor and Purchaser: RescissioN. Where, with knowledge of all the
facts on which a rescission of a contract for the sale of land
may be based, the vendee does some act which prevents him from
placing the vendor in stetu guo he cannot claim a rescission of
the contract.

Apprar from the district court for Cheyenne county:
Hansoxn M. GrimEs, Jupce. ~Affirmed.

Sutton, McKenzie, Cox & Harris and W. W. Bulman,
for appellant.

Courtright, Sidner & Lee, contra.

Mognrissey, C. J.

Action to rescind and recover back a payment made
on the purchase price of farm lands. From a judgment
for defendants, plaintiff appealed. Plaintiff having
died, the suit is now prosecuted in the name of the
administrator, but wherever the term plaintiff is used
in this opinion it refers to the original plaintiff.

Under a written contract, plainfiff purchased two
quarter sections of land from defendants, and paid
$1,000 on the purchase price at the signing of the con-
tract; $1,100 was thereafter paid and a promissory
note for $1,000 executed and delivered. Plaintiff es-
tablished his home on the land and cultivated it for
one season. The contract, as written, required defend- -
ants to convey title to plaintiff; but this provision was
subsequently modified by an oral agreement, whereby
it was agreed that one Parks, who was mutually be-
lieved to be the holder of a good record title to the
land, should execute the conveyance to plaintiff. It
developed that Parks held a perfect title to one quarter
section, but that there was an apparent defect in the
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title to the other quarter section. The writing provided
that time was of the essence of the contract; but the
district court found, and the evidence sustains the find-
ing, that plaintiff knew of this apparent defect in the
.title before making the second payment, and before
taking possession of the land. The title was after-
wards quieted and perfected in Parks.

In September, 1911, plaintiff removed from the land.
Before leaving, he entered into an agreement with one
Scow, under which he delivered possession of the land
to Scow, and agreed that he might occupy the same
until the following March. In November following,
through his agent and attorney, he relinquished all
his interest in the deeds then on deposit in the Lodge-
pole bank, and Parks surrendered to plaintiff the
$1,000 note that had been given as part of the purchase
price, and also paid over to him the $500 which Parks
had received from defendants as part of the purchase
price. The decree of the distriet court, which was
afterwards affirmed in this court, quieting title to the
disputed quarter section in Parks, had not then been
entered.

Plaintiff claims that defendants had agreed at the
time of the oral modification of the written contract
that on or before November 1, 1911, they would furnish
an abstract showing a perfect title of record in Parks,
and that because this abstract was not so furnished he
might elect to rescind the contract and recover back all
payments made. In this regard, the evidence does not
seem to sustain his contention. Plaintiff was in pos-
session of the land; a deed had been deposited which
conveyed good title, although there was an apparent
defect in the chain of title which required a decree of
court to remedy. There was no eviction of plaintiff.
He did not tender back the possession to defendants but
delivered possession to another. The conduct of the
parties was such as to warrant the court’s conclusion
that time was not of the essence of the oral agreement.
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Having made substantial payments on the purchase
price to the parties entitled thereto, and the deeds hav-
ing been delivered in eserow, and plaintiff being in
possession, he became the equitable owner. In place,
however, of surrendering up possession to defendants
and waiving his rights under the deeds deposited, he
placed a tenant in possession, and, for the redelivery
of his $1,000 note and $500 in money, he surrendered all
rights to Parks that he had under the deed, and thereby
estopped himself from making a rescission.

Prior to the entry of the judgment from which this
appeal is prosecuted, plaintiff’s cause of action was
submitted to a jury. There was a verdict returned in
favor of plaintiff, which, on defendants’ motion for a
new trial, was set aside. A jury was then waived and a
trial had to the court. Plaintiff now complains that the
court was guilty of an abuse of discretion in disturbing
the finding of the jury. Since, under the facts disclosed,
defendants were entitled to a directed verdiet, the
court was not guilty of an abuse of discretion. The
judgment is

AFFIRMED.,

Sepewick and AcpricH, JJ., not sitting.

MARGUERITE RAPP ET AL., APPELLEES, V. PETER MOSCREY
ET AL., APPELLANTS.

FiLep DECEMBER 26, 1918. No. 20411.

Intoxicating Liquors: AcrioN FOor DaMaGES: PETITION. The salient
paragraph of the petition, together with the construction placed
upon it in open court by its author, set out, and held to charge
the shooting of plaintiffs’ intestate to have been dore by ome of
his companions, by himself, or by an unknown third party.

AppeaL from the district court for Douglas county:
Wiris G. Sears, Junce. Affirmed.

Arthur F. Mullen and A. S. Ritchie, for appellants.
W. W. Slabaugh and Joseph Rapp, Jr., contra.
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Morrissey, C. J.

Action for damages under the Slocumb liquor law,
now obsolete. From a judgment for plaintiffs, defend-
ants appeal.

Defendants’ brief says: ¢‘The ten errors relied upon
for reversal are all based on the same proposition; that
is, the trial court erred in permitting the plaintiffs to
recover on evidence that established a different cause
of action than the one that was stated in the pleadings.”’

July 15, 1914, William Rapp, in company with Fred
Schroeder and Peter Schroeder, drank intoxicating
liquors at the saloon of defendant Moscrey. They also
procured at that saloon a quantity of beer, which they
carried with them to a point on the south side of Pacific
street, in Omaha. There they remained for some time
talking together in a noisy, boisterous way. While at
this place each of the men named was shot, and, from the
wounds there received, each subsequently died. The
shooting took place in the darkness of the evening,
and there is uncertainty as to how it occurred. After
the shooting the Schroeders walked to their home, a
short distance from where the shooting occurred, while
Rapp walked to the home of a Mr. Hannah, 70 or 80
feet from the scene of the shooting. Before death, each
of the parties stated that he had been ¢‘shot by Dagoes.”’
. There is nothing to indicate any motive on the part
of any person to take the lives of these men. They were
friends, and no reason has been suggested for their
quarreling, except their intoxication. The petition al-
leges that ‘“William Rapp was shot, and that the said
intoxicating liquors so sold, given and furnished to said
William Rapp, Fred Schroeder and Peter Schroeder,
and to each of them, and by each of them drunk, * * *
caused and rendered the said William Rapp, Fred
Schroeder and Peter Schroeder, * * * to become
and to be intoxicated, and caused said William Rapp,
Fred Schroeder and Peter Schroeder, and each of
them, to loiter and delay on their way home from said
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saloon, and caused each of them to be unable to protect
himself from injury from another or others, and caused
each of them while so intoxicated to become boisterous,
noisy, careless, reckless, annoying and quarrelsome,
* * * {5 another person, or persons, which other
person or persons are unknown to plaintiff, and which
intoxicating liquors so causing said William Rapp, Fred
Schroeder and Peter Schroeder, and each of them, to
become boisterous, rude, noisy, careless, reckless, an-
noying and quarrelsome and to quarrel with such other
person, or persons, caused such other person, or per-
sons, to shoot said William Rapp, and to cause said
William Rapp to be shot, * * * and which intoxi-
cating liquors so sold, given and furnished the said Wil-
liam Rapp, as aforesaid, caused and rendered him to be
unable to proteéct himself from injury by or from the
said person, or persons, shooting, and caused said Wil-
liam Rapp to be shot and to die.”

The phraseology of the petition was called to the
attention of the trial court at the close of the plaintiffs’
case in chief by motion for a directed verdict.

Defendants pointed out that ‘‘the petition is drawn
on the theory that the deceased, William Rapp, was
killed by some person or persons other than the
Schroeders, and the proof is that William Rapp was
killed by the Schroeders, or by himself; that plaintiffs’
evidence clearly establishes that the deceased, William
Rapp, was not killed by a person other than the
Schroeders or himself,”” and a variance was alleged
between the allegations of the petition and the proof.

Thereupon attorneys for plaintiffs gave the following
as their construction of the allegations of the petition:
““The plaintiffs’ attorneys, who drew the petition, drew
it to apply to the shooting of each one by the other of
those three persons or by any other person, as it states
that each one was shot by another or others who is
not known. That is, it was not known, the name of the
person who did the shooting of each of these persons,
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whether it was one of the Schroeders, or Rapp, or any
other person.”’

In the brief defendants argue that the petition alleges
the shooting to have been done by some person not
named therein. It may be that the allegations of the
petition are susceptible of the construction contended
for by either party; perhaps it might have been more
happily phrased. But plaintiffs’ theory of the case was
fully explained and made known by the statement made
in court before defendants had offered any proof. If
they were taken by surprise, or in any way prejudiced,
in making their defense, they then had an opportunity to
apply to the trial court for a suitable order, but they
elected to proceed with the trial.

Plaintiffs’ theory is that these men engaged in a
drunken quarrel and were shot while so engaged, and
that it is immaterial whether each shot himself, was shot
by one of his companions, or was shot by some per-
son unknown. Notwithstanding the statement of de-
fendants, in their motion for a directed verdict, that
plaintiffs’ proof showed ‘‘that William Rapp was killed
by the Schroeders or by himself,”’ it is here argued
that the proof shows ‘‘that these men, while chatting
with each other, were assassinated by some unknown
third person,’’ and it is said that this is the theory upon
which defendants tried their case. It may be said that
there is evidence to support this theory, as well as
evidence to support the theory that these men quarreled
among themselves, and, during the quarrel, shot one an-
other, or that each shot himself. The court left the
jury to determine whether the conduct of these three
men was influenced by their intoxication, and whether
their intoxicated condition contributed to, or ecaused,
the killing of Rapp. The verdict is an affirmative
answer, and there is ample evidence to sustain the
verdiet.

Criticisms are made of instructions given, and re-

fusal to give instructions requested, but these ecriti-
103 Neb.—3
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cisms are based on the claimed vartance between the
petition and the proof. Construing the petition as we
do, no error appears in the instructions, and the judg-
ment is
AFFIRMED.
Rose and Sepewick, JJ., not sitting.

BeryL V. SwaANBACK, APPELLEE, v. SovereieN Camep,
‘WoopMEN oF THE WORLD, APPELLANT.

F1LED DECEMBER 26, 1918, No. 20624.

1. Insurance: APPLICATION: CONSTRUCTION: WARRANTIES. When, in
an action on a fraternal benefit life insurance certificate, it becomes
necessary to determine whether the statements made in the writ-
ten application are warranties or mere representations, the court
will take into consideration the situation of the parties, the sub-
ject-matter, and the language employed, and, when it clearly appears
that it was the understanding of the parties that the statements
should be construed as warranties, the contract will be so con-
strued.

: WARRANTIES: PLEADING AND ProoF. In order that such
warranties shall constitute a defense to such action, it is incum-
bent upon defendant to plead and prove that the answers were
made substantially as written in the application, that they were
false in some particular material to the risk, and that defendant
relied upon and acted upon them.

3. Trial: DieecTioN OF VERDICT. “Where the evidence on the trial in
the district court is not conflicting, and reasonible minds cannot
differ as to the conclusion to be derived therefrom, it is the duty
of the court, when requested, to direct a verdict in accordance
with such conclusion.” Nebraske Transfer Co. v. Chicago, B. &
Q. R. Co., 90 Neb, 488.

Arpear from the distriet court for Adams county:
Wmuiam C. Dorsey, Junee. Reversed and dismissed.

Tibbets, Morey, Fuller & Tibbets and D. E. Brad-
shaw, for appellant.

J. E. Willits, contra.
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Mogrissey, C. J.

This is an action on a fraternal benefit life insurance
certificate. Plaintiff prevailed, and defendant appeals.

The defense relied upon is based on the alleged false
representations made by the insured in his application
for membership. Such part of the application as is
material, reads: ‘‘Did you ever fail to obtain life in-
surance applied for? A. No.”” The proof shows beyond
dispute that, but a short time prior to the making of this
application, the insured made application to another com-
pany and was rejected. Subsequent to that rejection he
talked with an agent of an accident insurance company,
and inquired if his rejection by the life insurance com-
pany would affect his application for accident insurance.
He died within a year after becoming a member of
defendant association, of the disease from which he was
said to be suffering when he was rejected by the com-
pany to which he first applied.

Plaintiff, in reply, alleges that this question was not
propounded to the deceased, but the answer was filled in
without his knowledge by the defendant’s physician.
The only testimony in the record on this point is that
of the physician. His testimony, on direct examination,
is: ““Q. Did you read to him this question, ‘Did you
ever fail to obtain life insurance applied for?’ A. I
wouldn’t swear that I asked him that question. I usu-
ally ask the question this way, * * * ‘Have you
ever been rejected for life insurance?’’’ On cross-
‘examination he testified: ‘‘Q. Did you ask him this
question, ‘Did you ever fail to obtain life insurance
applied for?” A. I wouldn’t swear that I asked him
that question. I usually ask the question this way,
‘Have you ever been rejected for life insurance applied
for?” * * * Q. And did you ask him that? A.
Yes, sir; there is no question about that.’’

Giving this testimony a reasomable construction, it
appears that the deceased was, in fact, asked, if not the
identical question involved, at least one of similar im-
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port, which a man of ordinary intelligence could not fail
to understand. Furthermore, the deceased had been an
insurance agent; this was not his first application for
insurance; he was familiar with the business, and there
1s nothing in the record to warrant the presumption
that he was in any way imposed on, or did not under-
stand the contents of his application.

The application forms a part of the contract. We are
committed to the rule that, for the purpose of deter-
mining whether the statements made in the written
application were representations or warranties, the
court will take into consideration the situation of the
parties, the subject-matter, and the language employed,
and, when it clearly appears that it was the intention
of the contracting parties to make the statements war-
ranties, the contract will be so construed. But, in order
that such warranties shall constitute a defense to an
action upon the contract, it is incumbent upon the de-
fendant to plead and prove that the answers were made
as written in the application, that they were false in
some particular material to the insurance risk, and that
defendant relied and acted upon the answers.

In the instant case, defendant, by its pleading and
proof, brought itself strictly within the rule. There
was no disputed question of fact for the jury, and the
court ought to have directed a verdiet for defendant.

The judgment of the distriet court is reversed and
cause dismissed.

REVERSED AND DISMISSED.

Lerron and AvpricH, JJ., not sitting.

EMMma Swan, apPELLEE, v. LincoLy TermMINAL CoMPANY,
APPELLANT,

FILEp DEcEMBER 26, 1918. No. 20868.

1. Master and Servant: RELEASE: AVOIDANCE: BURNEN ofF Proor. When
the plaintiff in a suit under the employers’ liability act has exe-
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cuted a release in writing of all further claims for compensation,
and received a consideration therefor, but seeks to avoid the re-
lease on the ground that it was obtained by fraud and deception,
the burden is upon her to establish the fraud.

: EvipENcE. In such case, when the amount paid is
but a trifling part of the amount for which defendant is liable,
that fact may be considered, with other evidence, as tending
to show unfair practice, that plaintiff has been overreached, and
that the minds of the parties never met in the consummation of
a valid and binding settlement.

AprpeaL from the district court for Lancaster county:
WirLarp K. Stewarrt, Jupce, Affirmed.

F. M. Hall and H. W. Baird, for appellant.
J. C. McReynolds, contra.

Morrissey, C. J.

Appeal from a judgment of the district court for
Lancaster county in favor of plaintiff, in an action
brought under chapter 35 (sections 3551-3696), Rev.
St. 1913, as amended by section 127, ch. 85, Laws 1917,
known as ‘‘Employers’ Liability Act.”’

Plaintiff, while employed as a janitress, sustained a
fracture of the right wrist. She immediately called
upon the physician and surgeon of the surety eompany,
which is defending in the name of the employer. The
surgeon bandaged the arm, apparently without discover-
ing the fracture, and without informing plaintiff of the
true condition thereof. In due season plaintiff made
application for, and was paid, compensation at the rate
to which she was entitled under the statute—$6 a week.

Plaintiff was injured March 5, 1918. Compensation
was paid to June 4, 1918, when she was paid $12, and
executed a final release differing in form and phraseol-
ogy from the receipts she had theretofore executed. This
receipt was filed with, and approved by, the compensa-
tion commissioner. Defendant relies upon this release
as a defense to this action. Plaintiff alleges that she
was ignorant of its true import and meaning at the
time of its execution, and that she was induced to sign
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the same because of fraud practiced upon her by the
agent of the surety company.

Defendant asserts that the settlement was made in
good faith for a valuable consideration and with full
knowledge on the part of plaintiff as to the contents of
the receipt. There is no special complaint made of the
amount of recovery, provided.plaintiff is entitled to
recover at all. The main question presented is: Will
plaintiff be held to the terms of the receipt, or will the
receipt be disregarded and she be permitted to recover
notwithstanding its execution? Plaintiff suffered a se-
vere and permanent injury. She was entitled to com-
pensation for 150 weeks. There is a dispute between the
parties as to the date the release was executed. The
paper is dated June 4. Defendant claims it was executed
the day it bears date. Plaintiff says it was signed one
week later, but we do not regard this as material. There
never was any dispute as to the amount she should
receive per week. On one or two occasions she
was given a check for one week’s compensation and
signed a receipt prepared and presented by the surety
company. At other times she was paid two weeks’ com-
pensation and signed a receipt for the proper amount.
The receipt relied upon is for $12. It differs somewhat
in appearance from the other receipts she had signed,
but the amount is the same as the amount named in one
or two of the other receipts. She testifies that the
agent led her to believe that she was signing a receipt
for two weeks’ compensation such as she had theretofore
signed, while the agent testifies that he allowed her
full compensation up to date of receipt, and, by way
of compromise or inducement to make a full settlement,
paid her for one additional week. The agent is cor-
roborated to some extent by two disinterested witnesses
who were present when the receipt was signed. Their
testimony, however, is of such character that it is easy
to believe that, having no interest in the matter, their
recollection of what took place may be at fault. As
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bearing upon the weight to be given plaintiff’s story,
it may be mentioned that at the signing of this release
she said to the agent that she was about to leave the
city to make a visit. Upon her return two or three
weeks later she called upon the agent of the surety com-
pany in the usual way and demanded compensation as
she had done before. She was then informed that she
had made a complete settlement, and further payments
were refused.

Considering the character of her injury, and that she
was entitled to collect a total compensation of $900,
while she received only $84, is it probable that she
understood the nature of the receipt at the time of its
execution? She was a woman of limited education, 56
years of age, engaged in hard labor, and not likely to
examine the papers presented for her signature. This
seems especially true when she had theretofore signed
receipts for the weekly indemnities paid, and the
amount received on this occasion was for no greater
amount than that received on other occasions. The
agent testified that he informed her that she was mak-
ing a final settlement. Assuming that he spoke the
words, it is not probable she comprehended their mean-
ing. or the purport of the paper. If she did not, the
minds of the parties never met in the consummation of
a valid contract. Perry v. Omaha Electric Light &
Power Co., 99 . Neb. 730.

Assuming that there was a valid consideration, the
burden is on plaintiff to prove the fraud and deception
alleged; but, in reaching a-conclusion upon this issue,
we must not only consider the statements made by the
witnesses, but we must also consider the undisputed
facts disclosed.

Upon a consideration of the whole record, we find that
the judgment is fully supported, and it is

AFFIRMED.

Lerrox and Rosg, JJ., not sitting.
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Sta-E, BX REL. P. C. JENSEN ET AL., APPELLEES, V. OMAHA
& SourHERN INTERURBAN Rarnway Company,
APPELLANT.

FILED DECEMBER 26, 1918. No. 20155.

1. Railroads: CrossiNg: STATE RAILwAY CoMMmIsSTON: Powers. In a
certain sense the railway commission has jurisdiction concerning
the crossing of a railway by a public highway. It may in reason
prescribe the method in which the crossing shall be made, but
it has no power to determine whether or not the highway shall
extend across the right of way. The right to determine whether
a highway shall extend across a railroad belongs to the county
board.

2. Eminent Domain: PROCEEDINGS: OBJECTIONS. Objections that there
is no legally established highway connecting with the road peti-
tioned for, that there is no necessity for the condemnation, or
that the road is sought to be established merely as a driveway for
scenic purposes, should have been presented to the county board
at the date set for filing objections, and come too late after the
road has been established and when it is sought by mandamus to
compel the construction of a highway crossing.

¢ Damaces: OmsectioNs. This principle also applies to the
contention that the damages allowed were inadequate, and that
the construction of an overhead crossing by the railread company
would greally exceed the amount of the damages allowed. The
claim for damages should have been presented to the county
board, and if the allowance was unsatisfactory, an appeal might
have been taken.

Appeal from the district court for Sarpy county:
James T. Beerey, Jubce. Affirmed.

John L. Webster and William R. King, for appellant.

Elmer 8. Nickerson, Williwum R. Patrick and E. H.
McCarthy, contra.

Letrow, J.

This is a proceeding in mandamus brought by the road
overseer of district No. 3, in Sarpy county, against
the defendant, an interurban railway company, to com-
pel the building of a bridge over the defendant’s track
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where it is alleged a public road crosses a deep cut on
the railroad line. The petition alleges in detail the
proceedings for the location and opening of a road 50
feet wide across the right of way, the final establish-
ment of the road and the refusal of respondent to con-
struct a crossing over its tracks.

The respondent answered that the facts alleged in the
petition did not justify the issuance of the writ; that
the writ is too vague and indefinite, and does not ad-
vise the character or material out of which the bridge
was to be constructed; that the proposed road is not
a public highway, but intended for pleasure riding or
driving, and terminates at a point where there is nei-
ther a town, city or village, and that neither the county
commissioners, nor the court can compel the respondent
to ereet a bridge for a road to be used only as a pleas-
ure road for driving, and that if required to construct
a proper steel structure of sufficient strength to be
safe for public travel, it will cost respondent $4,500, for
which there has not been awarded adequate damages

After a hearing, the court awarded a peremptory writ
of mandamus. Respondent appeals.

The brief of appellant assigns five errors. The first
three of these assignments are based upon the alleged -
invalidity of the proceedings had in 1909 to establish
the ‘‘Boulevard Road.”” The others are, that the writ
did not specify the character of the bridge to be con-
structed, and that the rallway commission, or the court
alone, has Jurludlctlon in the matter.

The first point argued is that, after a legal highway
has been established, application for a railroad crossing
should be made to the railway commission. Several
cases are cited in which language is used implying that
the railway commission has jurisdiction as to railway
crossings over highways. This is true in a certain
sense. If crossings were about to be built in such a
manner as to jeopardize the running of trains, or-to
affect the convenience or safety of operation of the
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railroads, there can be no doubt that the railway com-
mission would have power to require a different method
of crossing to be installed. But it has no power to deter-
mine whether or not a highway shall extend across the
right of way of a railroad company. This is the funec-
tion of the county authorities. To give the commission
such power would allow it to veto the opening of any
public highway which crossed the right of way of a
railroad. Neither the constitutional amendment creat-
ing the commission, nor the statute defining its powers,
confers such authority upon it.

Some years ago a road was established leading from
Omaha to Bellevue running along the crest of a ridge
near the Missouri river, and descending from the ridge
to the lower land occupied by a portion of the village
of Bellevue, south and westward of the respondent’s
right of way. This is known as the ‘“‘Boulevard Road.”’
The railway line cuts through this ridge at a point north
of the west portion of the village, and in order to reach
the northwest portion of the village and the college
buildings by this road, it was necessary to follow it
from the ridge to the low lands, pass through a portion
of the village, across the track on one of the streets
leading westward, and veturn up the hill toward the
north and west. The buildings of Bellevue College lie
almost directly south of the proposed bridge, and are
contiguous to the road of which the new road forms a
part.

In 1909 a petition was presented to the county board
asking for the establishment of a county road 50 feet
wide, commencing at a point on the Boulevard Road
mentioned, crossing the railroad and terminating at or
near the intersection of Nineteenth avenue and Wayne
street in the village of Bellevue. Waivers of damages
were filed, and the road was located and established. The
respondent did not file its consent, and in 1915 proceed-
ings were had in due form to open a highway across
the right of way and thus complete the road. Damages
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in the amount of $100 were allowed respondent and
directed to be paid from the funds of the county. So
far as the record shows no objections were made by
respondent to the establishment of the road and no
appearance made by it at the hearing.

If there was no legally established highway connect-
ing with the road petitioned for across the right of way,
and no necessity for the condemnation, as respondent
now asserts, it should have appeared and objected on
this ground when the establishment of the latter road
was under consideration by the county board. It is
too late to raise this question now. Neither can the
cost of the bridge be considered. This goes to the
question of damages. If the amount of damages al-
lowed by the appraisers and county board was insuf-
ficient, an appeal might have been taken.

It is said the county board had no jurisdiction to
establish this road as it is a mere pleasure drive. The
discretion of the county board in the establishment
of the road cannot be attacked in this collateral manner.
This question also should have been raised at the hear-
ing.

The judgment of the district court is

. AFFIRMED.
Rosg, J., not sitting.

Parrick Dorcey, appELLANT, v. THURSTON CoUNTY, AP-
PELLEE.

FiLep DecEMBER 26, 1918. No. 20266.

1. Appeal: ApMIsSSION OF EVIDENCE: PRESUMPTION. In a trial to a
court without the intervention of a jury, the presumption is that
only competent evidence is considered by the court, and if there is
sufficient proper evidence to sustain the finding, the admission of
other will not be considered prejudicial.

2. Officers: SHERIFFS: COMPENSATION OF JAILER. When a2 man is em-
ployed as jailer by the county board with the knowledge and
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consent of the sheriff, and is permitted by that officer to have
the keys of the jail, to care for the prisoners, and to perform most
of the duties of a jailer, knowing that the county is paying for
such services, the sheriff is not entitled to the statutory jailer
fce. McFadden v. Cedar County, 95 Neb. 318.

AppeaL from the district court for Thurston county.
Guy T. Graves, Jupce. Affirmed.

Arthur F. Mullen, for appellant.
R. E. Evans and Archie M. Smith, contra.

LeTron, J.

Plaintiff, who was sheriff of Thurston county from
1909 to 1913, presented a bill for $2,025 to the county
board for jailer fees for the years 1909 to 1913 inclu-
sive. The bill was disallowad and an appeal taken to the
district court. An amended petition was filed, setting
forth that the plaintiff acted as jailer during the years
named; that prisoners were confincd in the county jail
during that period to the aggregate number of 960 days,
and that he is entitled to recover the sum of $1.50 per
day for said services, amounting in all to $1,440. The
defendant denies the allegations of the petition as to
the number of days prisoners were confined in the
jail; denies that at-any time during said years plain-
tiff acted as jailer, or performed the duties of jailer;
and alleges that during all of these years one Thomas
Head was employed and acted as jailer. It also pleads
the statute of limitations as to claims aceruing in the
year 1909. The reply was a general denial.

A jury was waived, and the case tried to the court,
which found there were prisoners confined in the jail
during the years 1910, 1911, 1912 and 1913, to the total
arsount of 960 days, and that the portion of the claims
accruing prior to February 3, 1910, is barred by the
statute of limitations.

The court further found that Thomas Head, with the
knowledge of plaintiff, was employed by the county
board on September 23, 1910, as jailer and janitor, and



Vor. 103] SEPTEMBER TERM, 1918& 45

Dorcey v. Thurston County.

that ever since said date he has possessed the keys to
the jail and performed the services of jailer, except
for a few days on account of illness and absence on his
part.

The court also found that in 1910 the plaintiff per-
formed services as jailer for a total of 137 days, for
which he was entitled to receive $205.50 with interest,
and rendered judgment accordingly. Plaintiff appeals.

Errors are assigned as to the admission of certain
evidence. In a trial to a court without the intervention
of a jury, the presumption is that only competent evi-
dence is considered by the court, and if there is suffi-
cient proper evidence to sustain the finding, the ad-
naission of other will not be considered prejudicial.

The evidence sustains the finding as to the employ-
ment of Head by the county board. Head testifies that
the sheriff spoke to him about being employed as jailer
and janitor, said they were going to appoint one, and
wanted to know if he would accept the position. He
also testified that he did the janitor work, took care of
the prisoners, had the keys of the jail, furnished food
and water to the prisoners, and looked after light, heat
and sanitary conditions; that the sheriff was frequently
absent when there were prisoners in the jail; that he
was never appointed jailer by the sheriff, never took
oath as jailer, but looked to the sheriff for general
directions as to his work at the jail. One of the county
board testified that the employment of Head was with
the knowledge and consent of the sheriff.

On the other hand, the sheriff denies knowledge of
the resolution of the county board, and testifies that
he acted as jailer, was in charge of and in control of
the jail; that he had his office in the jail; that it was
a building about 24 by 60 feet with a board partition
between the cell rooms and the office; that the writs of
mittimus were delivered to him, and whatever records
were kept, were made by him, but also admits the rendi-
tion of services as testified to by Head. The sheriff had
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no deputy, and while he was absent Head had entire
charge of the jail and the prisonmers. When he was on
hand, Head still did all the work about the jail with the
assistance of the prisoners. It is true he took no oath,
had not been appointed by the sheriff, and there were
some portions of the duties of a jailer that he did not
perform, but at the same time, as the district court
found, the sheriff knew that Head was being paid by
the county to act as jailer, and that he was acting in that
capacity. It would be manifestly unjust to allow plain-
tiff to draw compensation for services which the county
was paying another man to render. If he expected re-
muneration, he should have performed the duties of
the position, and protested or objected to any one else
being appointed, or acting as jailer in any degree.

The court ascertained which portion of the time the
plaintiff actually acted as jailer, and rendered judgment
accordingly. We find no error therein.

AFFIRMED.

Rosg, J., not sitting.

MarTIN LUTHER ET AL., APPELLANTS, V. MArTIN C. LUTHER,
APPELLEE.

MarTiN LUTHER ET AL., APPELLANTS, V. AUucUsT F'. LUTHER,
APPELLEE.

MarTIN LUTHER ET AL., APPELLANTS, V. EDWARD M. LUTHER,
APPELLEE.

Fep Decemper 26, 1918. No. 20105.

1. Parol Evidence: DEEDpS. Where a deed reservirg a life estate in
a farm does not contain the entire contract resulting in the con-
veyance, grantee may prove by parol that he accepted title on
the condition that he should occupy and use the farm for a speci-
fied annual rental during the lifetime of grantor, the latter having
previously made an oral promise to give grantee a farm for services
which he subsequently performed.

2. Trial: ProrreERed INsTRUcTIONs. Offered instructions to a jury
should be in writing.
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Appear, from the district court for Dodge county:
Georce H. Tuomas, Jupce. Affirmed.

George L. Loomis and Courtright, Sidner & Lee, for
appellants.

Frank Dolezal and J. C. Cook, contra.

Rosg, J.

Martin Luther, plaintiff, acting for himself and as
guardian for Wilhelmene Luther, his second wife, now
deceased, commenced three separate actions April 16,
1915, to recover in the aggregate $1,526.25, alleged
to be due for farm rentals for the year ending March 1,
1915. June 29, 1910, plaintiff and his second wife had
deeded to each defendant a 160-acre farm in Dodge
county. Hach deed contained a reservation in the
following form:

““Subject to a life estate of an undivided three-fourths
(34) of the income of the above described property in
favor of Martin Luther and an undivided one-fourth
(%) of the above described property in favor of Wil-
helmene Luther which grantors reserve to themselves.’’

Defendants are sons of plaintiff by his first wife. For
several years before the deeds were executed each
defendant had occupied and farmed the land conveyed
to him and had paid plaintiff apnually $2 an acre. In
addition to the land comveyed to Martin C. Luther,
defendant, he had farmed about 65 acres. The claim
against him is based on an annual rental of $4 an acre
for the deeded land and $3.50 an acre for the additional
tract, the amount demanded from him being $867.50.
In addition to the land conveyed to August I'. Luther,
defendant, he had farmed about 124 acres of adjoining
land. The claim against him is based on an annual
rental of $4 an acre for the deeded land and $3.50 an
acre for the additional tract, the balance demanded from
him being $338.75. The amount of the claim against
Edward M. Luther, defendant, is $320, the difference
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between the annual rental of his deeded land at $4 an
acre and $2 an acre.

At the time of the trial the ages of defendants were
approximately as follows: Edward M. Luther, 53; Au-
gust F. Luther, 49; Martin C. Luther, 47. In defense
they pleaded in substance that, after arriving at major-
ity, they performed an oral contract to work for their
father on his lands in Dodge county, the consideration
being a promise on his part to give to each a farm;
that they thus acquired the right to use and to per-
manently occupy the deeded lands; that the deeds were
delivered and accepted under an oral agreement to
pay to their father during his lifetime an annual rental
of $2 an acre. The reply was a general denial. The
actions were consolidated and tried together. The jury
found the issues in favor of defendants. From a dis-
missal of the actions plaintiff has appealed.

Did the trial court err in permitting defendants to
prove by parol an oral agreement granting them the
right to occupy and use the lands during the lifetime of
their father by paying him annually $2 an acre? This
is the controlling question presented by the appeal.
Plaintiff argues that the trial court violated the rule
excluding parol evidence to contradict, change or vary
the terms of a written instrument and also disregarded
the statute declaring that a lease for a longer period
than one year is void unless in writing. Rev. St. 1913,
sec. 2625. Defendants were in possession of the deeded
lands when the deeds were executed. For many years
they had continuously performed for their father ihe
work of farmers on his lands in this state. Later they
farmed tracts of his lands for themsclves. Their
mother died. Their father remarried, lived in Iowa
and there raised a second family, but eventually re-
turned to Dodge county. He had acquired considerable
property in both states. From the time the deeds were
executed in 1910 until plaintiff brought these suits in
1915 defendants paid their father annually $2 an acre.
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A half-brother, who had been raised in Iowa, but who
had become a neighbor of defendants in Dodge county,
Nebraska, aided plaintiff in this litigation. Plaintiff
had promised each defendant a farm for services
which were subsequently performed. The deeds were
executed under the circumstances narrated. The evi-
dence is conclusive that the deeds did not contain the
entire contract resulting in their execution. All parties
so understand the transactions. Kach of two defendants,
for the benefit of a half-sister, subsequently executed
a mortgage on the land described in his deed. These
obligations had been in contemplation but the deeds
make no reference to them. The deeds were accepted
only on condition that the right to occupy and use the
deeded lands should continue for the annual compensa-
tion of $2 an acre during the lifetime of plaintiff. This
condition does not contradict the terms of the written
instrument. Under such circumstances, the oral testi-
mony showing the condition on which the deeds were ac-
cepted by the sons in part performance of the original
promise of their father to give each a farm and the
oral evidence showing the agreement mnot reduced to
writing do not violate the statute of frauds nor the
rule that a written contract cannot be varied or con-
tradicted by parol. 4 Wigmore, Evidence, sec. 2439;
Jordan v. Estate of Warner, 107 Wis. 539; Bever .
Bever, 144 Ind. 157; Slocwm v. Bracy, 55 Minn. 249;
Smith v. Pfluger, 126 Wis. 253, 2 L. R. A. n. s. 783;
Birks v. Gullett, 13 1ll. App. 369. The defense thus
established defeats also the cause of action in favor
of plaintiff’s second wife, now deceased.

Plaintiff contends further that detendant Martin C.
Luther still owes $77.50 and August F. Luther $18.75
even if plaintiff did by contract limit the annual rental
for the deeded land to $2 an acre. On the record pre-
sented the point does not seem to be well taken. Spe-
cific sums for full compensation based on a higher

rental were demanded by plaintiff in his petitions and
103 Ne..- . '
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in his requests for peremptory instructions. Plaintiff
pursued this course throughout the trial. This was the
theory on which the cases were contested. The feature
of a partial recovery applicable to two defendants
only in consolidated actions against three defendants
was not called to the attention of the trial court by the
offering of an instruction in writing as required by
statute. Rev. St. 1913, sec. 7850. This phase of the
case, however, was called to the attention of the trial
court by an oral statement after the written instructions
had been given to the jury, but such a method does not
meet the statutory requirements. There is no substan-
tial ground for reversing the judgments.
AFFIRMED.
Sepewick and AwupricH, JJ., not participating.

Georce H. GmraND, APPELLEE, v. HomMer HoONEYWELL,
© APPELLANT.

FiLep DecEMBER 26, 1918. No. 20137.

1. Bills and Notes: RENEWAL: DiSCHARGE OF OBLIGATION. “A note
taken for a pre-existing debt or as a renewal of another note is not
a payment or discharge of the debt, unless by express agreement
it is accepted as such payment or discharge.” Harvey v. First Nat.
Bank, 56 Neb. 320, followed.

Nor will the fact that the renewal note was not
signed by the original maker, a corporation, but by its successor,
a corporation, which took over its business and assets and as-
sumed its liabilities, make any difference in the absence of such
agreement.

: PAYMENT. “Whether it is payment or not is to be
determined from the intention of the parties as shown by the
acts, facts, and circumstances accompanying and attendant upon
the transaction in question.” Harvey v. First Nat. Bank, 56 Neb.
320.

ArpEaL from the distriet court for Lancaster county:
Wirarp E. Stewart, Jubce. Affirmed.
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Strode & Beghtol, for appellant.
Burkett, Wilson & Brown, contra.

CorntsH, J.

On June 1, 1908, plaintiff loaned the La Prele Ditch
& Reservoir Company $12,000, taking as collateral the .
notes sued on and others. On February 1, 1912, the
North Platte Valley Irrigation Company which bhad
taken over the business and the assets of the La Prele
Company, assuming its liabilities, made payments upon
the note, reduced the amount due to $6,023.68, and gave
its renewal note to the plaintiff for that amount; the
plaintiff surrendering to it the old note and part of
the collateral and retaining part. From a judgment
against the defendant as maker of four of the collateral
notes, above mentioned, given to the La Prele Com-
pany, he appeals. The jury found that the plaintiff was
holder of the collateral in good faith and without notice
of defendant’s claim that the notes were without con-
sideration.

Defendant contended, and requested instructions
accordingly, which were refused, that the transaction
of 1912 amounted to a discharge of the La Prele Com-
pany’s obligation and released the collateral, or con-
stituted a repledging of the collateral notes, so that,
as to the notes maturing before February 1, 1912, plain-
tiff could not under the negotiable instrument act be an
innocent purchaser. Primarily, the question is: What
was the contract betwen the two companies? What
did they intend and agree to? Defendant, not being
a party to the agreement, could have no greater rights
than the La Prele Company would have. It is
no doubt true that, if in the transaction of 1912 the
parties intended a payment and discharge of the original
- debt, then its effect would be to release the collateral
and entitle the pledgor to its return.

We held in Harvey v. First Nat. Bank, 56 Neb. 320:
¢ A note taken for a preexisting debt or as a renewal of
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another note is not a payment or discharge of the debt,
unless by express agreement it is accepted as such
payment or discharge.”” Here there is no evidence of
such agreement, but the contrary. No new considera-
tion was paid, and plaintiff retained and was permitted
to retain part of his collateral security.

Nor should the fact that the renewal note was given
by the new company be permitted to impair the plain-
tiff’s rights. The new company stood for and was
the old company. No repledging of the collateral was
necessary. The plaintiff had a right to hold the col-
lateral unti] the debt, which it was pledged to secure,
was finally discharged. It was pledged to secure the
indebtedness, rather than any particular evidence of it.
In the absence of an agreement to the contrary, the
taking of the new note, signed by the maker or his sue-
cessor, is only the taking of new evidence of the old
indebtedness. Young v. Hibbs, 5 Neb. 433; First Nat.
Bank v. McGrath & Sons Co., 111 Miss. 872; 7 Cye.
877; Pimney v. Kimpton, 46 Vt. 80; Housum v. Rogers,
40 Pa. St. 190.

The renewal mnote was signed by the company’s
treasurer. The defendant, without having pleaded it
as a defense, suggests that the record does not show
the treasurer’s authority. We do not think this ques-
tion was in issue. The evidence, however, does show
that the new company received the benefits of the note,
has knowingly retained the proceeds, and acquiesced
in it as its obligation. It would be estopped to deny
that the note was its obligation. Willow Springs
Irrigation District v. Wilson, 74 Neb. 269; Barber .
Stromberg-Carlson Telephone Mfg. Co., 81 Neb. 517;
Second Nat. Bank v. Snogualmie Trust Co., 83 Neb.
645.

AFFIRMED,

Lerroxn and Rosg, JJ., not sitting.
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Nemama County Bixk, appELLaNT, v. CounTy BoARD OF
EQUuUALIZATION AND ASSESSMENT, APPELLEE.

FILED DECEMBER 26, 1918. No. 20180.

Taxation: ASSESSMENT: BANK STocK. In making the assessment of
the total value of shares of stock for purposes of taxation, in a
banking institution, as provided for in section 6343, Rev. St. 1913,
as amended in chapter 108, Laws 1915, the assessor should in-
clude all the property of the bank and assets of every description
at their true value., Mortgage securities, mentioned in the sec-
tion, upon which the mortgagor has agreed to pay the tax, should
not be excluded; nor should they be deducted from the total valu-
ation of the shares of capital stock, in arriving at the value of
each share which is the unit of taxation.

ApreaLl from the distriet court for Nemaha county:
Jorx B. Raper, Jubce. Affirmed as modified.

Lambert & Armstrong, for appellant.
Ernest F. Armstrong, contra.
L. M. Pemberton, amicus curie.

CoryisH, J.

The inquiry is whether, in the assessment of the
shares of stock in a banking corporation, there should
be deducted from the total valuation of the shares
the real estate mortgage securities, forming part of
the bank’s assets. The bank, plaintiff and appellant,
might say that the question would be more fairly put
as follows: Should such assets be considered at all by
the assessor in assessing the value of the shares of stock
to the owners thereof? In view of the constitutional
provision that all property must be taxed in proportion
to value, it is difficult to say that any of the property
of the bank shall not be ‘‘considered at all.”” If
considered in arriving at the value of shares, then, as a
matter of simple arithemetic, it must be either in-
cluded in or deducted from that total valuation of the
bank’s assets, which, divided by the number of shares,
constitutes the value of each share,
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Section 6343, Rev. St. 1913, as amended in chapter
108, laws 1915, prescribes the method of taxing banks.
The assessor is required to determine ‘““‘the true value
of each share of stock,’” assessing it ‘‘as similar
property belonging to other corporations and individ-
uals’’ is assessed, taking into account its market value.
The names of the owners of the stock should be
shown. The bank is required to pay the taxes, having
a lien upon the stock for the same. The section also
contains a provision as follows: ‘“Whenever any such
bank, association or company shall have acquired real
estate which is assessed separately, the assessed value
of such real estate shall be deducted from the valua-
tion of the capital stock of the association or company.
Provided, mortgages, trust deeds and all other liens
or interests in real estate less than a fee titls and held
as security for loans shall not be considered or as-
sessed as part of the capital stock for purposes of
taxation, and shall not be deducted from the capital,
surplus or undivided profits.”” The last sentence
of this quotation constituted the amendment of 1915.

Sections 6349-6353, Rev. St. 1913, enacted in 1911,
provide for the taxation of real estate mortgages. They
are declared to be an ‘‘interest in real estate for the
purposes of assessment and taxation.”” Rev. St. 1913,
sec. 6350. If the mortgagor agrees to pay the tax
on the amount of the mortgage interest, then the mort-
gagee is not taxed thereon; otherwise, he is. In the
instant case, the mortgages in controversy, held by the
bank, contained provisions that the mortgagor should
pay the tax.

Under the statute as it was from 1911 to 1915,
we held that, mortgage securities being declared real
estate, the assessor, in arriving at the true value of
the shares of stock, should deduct from the total valua-
tion of the (shares of) capital stock the amount of
such securities held by the bank. First Trust Co. .
Lancaster County, 93 Neb. 792, 795. Following this deci-
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sion the amendment above noted was passed in 1915. We
are called upon to construe the meaning of this
amendment.

The federal national bank act while not bearing
directly upon the issue, is instructive in the matter of
interpretation. Under the federal decisions, national
banks dre regarded as agencies of the government,
impossible to be taxed by the states except as taxation
is permitted by the federal law. State v. Fleming,
70 Neb. 529, 536; 3 U. S. S. A. 900; 6 Fed. St. Ann. 796,
sec. 5219, and cases cited. The federal law permits taxa-
tion of the shares of stock to the stockholder, to be paid
by the bank, and taxation of real estate owned by the
bank to the bank itself. Taxation of the assets or
capital stock of the bank to the bank is not permitted
except in the case of real estate. For that reason an
attempt by the state to tax mortgage securities to a
national bank, if the federal courts would consider them
as personal property, not real estate (as they probably
would), would be contrary to the federal law. The
states, wishing their local banking institutions to be
upon as favorable a footing as national banks, have
uniformly followed the federal law. In this state
however, unlike other states we have never, in a strict
sense, taxed real estate to the bank, as we might have
done. When we havé taxed real estate belonging to
the bank, we have considered it as part of the value
of the (shares of) capital stock otherwise assessed,
and, accordingly, have deducted it from the total
valuation of the shares in accordance with the direct
provision of our statute above quoted.

In the absence of laws, state or federal, forbidding it,
there is no reason in the law why the entire capital
‘stock of the corporation, consisting of its cash, per-
sonalty or realty, may not be taxed to the bank, in
addition to a tax on the shares to the owner. Shares of
stock and capital stock represent different property
rights and may be separately assessed. Shares of
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stock represent a liability of the bank. The words
‘‘capital stock’’ in the statute mean shares of stock
which are the unit of taxation. The context shows it,
and such must have been the meaning, because, under
the federal law, a tax on what is technically capital stock
is not permitted.

Consistent with the law and our decisions, assessors
heretofore, in assessing shares, have considered all
the assets of the bank, ‘‘including all property and
assets of every description.”” First Trust Co. v. Lan-
caster County, supra. How else could he do it under
the Constitution and his oath to assess at the true
value? If among the assets was included real estate
to be assessed separately, he considered it as part of
the shares of stock and deducted it from the total
valuation. If not included, then how could it be
deducted? When, as in City Trust Co. v. Douglas
County, 101 Neb. 792, mortgages were taxed to the
bank as real estate in another county, we held that the
deduction must be made; otherwise, the shareholders
would be taxed twice on the same property, thereby
clearly holding that the mortgages had been considered
and assessed as part of the shares of capital stock.

It may be urged that there is something fictitious in
calling what is left after the deduction the true value
of the stock. That is true, urless we consider the
values deducted as part of the stock. So considered,

no oath is broken and the stock is truly assessed. ‘
~ And now comes the amendment of 1915, saying that
such securities shall no longer ‘‘be considered or as-
sessed as part of the capital stock for purposes of
taxation ’’ and then, to make it emphatic, adding the
words, ‘‘and shall not be deducted from the capital,
sulplus or undivided profits.”” This means that these
securities shall not be separately assessed as part of the
capital stock, and hence no oceasion for deduction
arises. The mtent is to forbid assessing them as real
estate of the bank. When, however, they were so as-
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sessed as in City Trust Co. v. Douglas County, supra,
and the bank was made to pay the tax, the deduction
must be made for two reasons: First. As stated in the
opinion, not to do so would be double taxation on the
shares, or, rather, an overvaluation of the stock, con-
trary to the constitutional provision of taxation in pro-
portion -to value. Second. As applied to a national
bank, it would violate the federal law in not permitting
taxation on personalty or capital stock, as such.

‘When, as in the instant case, no attempt is made fo
tax the bank or shareholders on the securities, no de-
duction should be made, and the action of the taxing
authorities in Nemaha county should be upheld.

If it is contended that, equitably considered, the
owners of the shares are the owners and proprietors
of the bank, and that not to make the deduction amounts
to double taxation, since the valuation of the shares
includes the mortgages assessed to the mortgagor, it
must be answered that, if this is double taxation, then
such taxation is common. The two interests represent
separate property rights and therefore each is taxable.
This was always the rule until the mortgage tax law
was enacted. It is the rule to-day, if the owner of a
farm has given only a note for the remainder due upon
it. A chattel mortgage is taxed against the holder and
the mortgaged chattel against the owner. The farmer’s
implement is taxed against him and what he owes on
it is taxed against the implement dealer. The owner
of a bunch of fat hogs must pay taxes on their full
value, even though he could show that the corn which
fattened them was purchased from a neighbor, who had
paid his taxes upon the corn. Objectionable double
taxation occurs when the property assessed is over-
valued. Banks have no good reason to complain. They
deal in these securities voluntarily. This state has
never attempted to tax the bank itself upon any of
its property, not even its real estate. An individual
cannot deduct his debts and liabilities from his assets
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so as to be taxed gn net worth alone, as these institu-
tions may do. An individual cannot go into the
banking business. A bank with $100,000 capital may
have $1,000,000 from its depositors, which it is per-
mitted to use without paying taxes thereon. Under the
contrary rule, a bank, by investing its capital in these
securities, might do a business from year to year and
never pay a cent of taxes to the state. This is not
consistent with the spirit, nor, we think, with the
letter of our Constitution.

What we decide is that, in assessing shares of
stock for taxation, everything that enters into value
must be included, unless it has been separately as-
sessed. In so deciding, we say nothing as to how
mortgage securities should be assessed for taxation.
It is the shares of stock which are being assessed.
The mortgage security, owned by the corporation, is
one thing; the share of stock, owned by the individual,
is another and distinet thing. The corporation’s right
to resist taxation upon its mortgage securities, con-
trary to the mortgage tax statute, if it were attempted,
is one thing; the right of an individual shareholder
to resist taxation on his shares of stock, according to
true value, is an altogether different thing. In legal
contemplation, it is the shareholder and not the bank
which is being taxed. We leave banks and individuals,
as holders of mortgage securities, upon the same
footing.

It appears that among the mortgages which were
sought to be deducted there were some, amounting in
all to $12,700.88, upon which the bank was liable to pay
the taxes in the county where the land lay. These fall un-
der the rule announced in City Trust Co. v. Douglas
County, supra, and hence the assessor should bLave de-
ducted this amount from the value of the stock.

The judgment of the distriet court is modified so as
to require the reduction of the assessed value to the
extent of $12,700.88, and is affirmed as thus modified.

AFFIRMED AS MODIFIED.
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Sepewick, J., dissenting.

I think that there are matters in the decision in this
case that may mislead those whose interests are affected,
and may cause difficulty in applying the law in the
future. _

“‘Double taxation is common,’”’ but it is always
avoided if practicable. Prior to the act of 1911, the
farmer who could not make full payment for his farm
was compelled to mortgage it. He still paid taxes on
the full value of his farm, although he virtually owned
only a part interest therein. Iis creditor also paid
taxes on the mortgage interest, and, of course, he added
this tax to the rate of interest he exacted on the loan.
This was double taxation on the farmer who paid taxes
on the value of the farm, and paid an additional interest
equal to the tax on the mortgage. As a mortgage is
“a conveyance of real estate for a specified purpose
and is an interest in real estate, and made a matter of
public record the same as an unconditional deed, it was
thought. that this double taxation might be avoided, and
the act of 1911 (Laws 1911, ch. 105), entitled ‘‘An
act to provide for the taxation of mortgages of real
property and to prevent double taxation on encumbered
property in the state,”” was enacted for that purpose. It
provides: ‘‘The words ‘real property’ ‘real estate,’
‘and lands,’” shall include all property a conveyance
whereof may be recorded by a register of deeds or
county clerk under existing laws’’ (section 1); and that
any recorded instrument conveying or retaining an in-
terest in real estate should be regarded as a mort-
gage. It further provides: ‘‘A mortgage on real
estate in this state is hereby declared to be an interest
in real estate for the purposes of assessment and
taxation. The amount and value of any mortgage upon
real estate in this state shall be assessed and taxed
to the mortgagee or his assigns, and the taxes levied
thereon shall be a lien on the mortgage interest; and
the excess in value of the real estate above the mort- -
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gage or mortgages thereon shall be assessed and taxed
to the mortgagor or owner of the premises and be a lien
on the owner’s interest.”” Section 2. If the land is
sold for taxes, ‘“‘the holder of either the interest of
the mortgagor or mortgagee may redeem from such
sale the interest sold; and the amount paid in re-
demption shall be treated and cause the same rights
to accrue in favor of the party making the payment
as if payment had been made before sale.”’ Section 2.
The proper county officer shall ‘‘examine the records
of mortgages filed, and make a record in the assess-
ment book against the land covered thereby, of any
mortgages and the amount of such mortgage and the
name of the mortgagee, or assignee. The assessor shall
at the time the property is assessed, assess the mort-
gage interest and the value of the real property above
the mortgage interest separately. * * * Provided,
that the total assessed value of any real property, in-
cluding the interest of the mortgagor and mortgagee,
shall not be changed excepting when all the real prop-
erty of the county is assessed, unless the value of said
property is changed by reason of a change in the im-
provements thereon. * * * When it is provided
and agreed in any mortgage, that the mortgagor shall
and will pay the tax levied upon the mortgage, or the
debt secured thereby, that such assessor or county
clerk shall not enter said mortgage for separate as-
sessment and taxation, but both interests shall be as-
sessed and taxed to the mortgagor or owner of the
property mortgaged.”” Section 3. ‘‘Mortgages on
lands in this state filed on and after said date (July
1, 1911) shall not be taxed in any other manner than
herein provided.”” Section 5.

The suggestion that ‘“‘an attempt by the state to
tax mortgage securities to a mnational bank, if the
federal courts would consider them as personal prop-
erty, not real estate (as they probably would), would
be contrary to the federal law,’” is confusing, since
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a mortgage is a deed of real estate executed with all
the formalities of any deed, and entitled to record as
such. If state laws cannot tax such interests in land as
real estate, there must be some principle in the mind
of the court that is not made clear. ,

Section 6343, Rev. St., 1913, provided for the as-
sessment of the property of banks and similar institu-
tions, and chapter 108, Laws 1915, amended that sec-
tion. The change related only to ‘“‘interests in real
estate less than a fee title.”” It did not repeal nor
refer to the act of 1911, which provided specifically how
such interests should be taxed, and that they ‘‘shall
not be taxed in any other manner than herein provided.”’
Therefore, it must not be considered to amend or
change the former act, nor to make an unconstitutional
attempt to do so, if it is capable of a construction
either auxiliary to or in harmony with that statute.
In construing these two statutes, we are limited to the
language of the statutes themselves, and if there are
ambiguities we may consider the record of their
enactment. We cannot consider uncertain and possibly
interested reports as to what certain members of the
legislature then thought the effect and result of their
legislation might be. The former act provided specifi-
cally (section 3) that the interest conveyed by the
mortgage, and of course the remaining estate, should
both be taxed in the county where the land lay, and the
tax thereon should be paid there. It is the only statute
we have that does provide specifically for assessing
and taxing them. The amendment does not attempt to
provide for assessing or taxing them. It contains noth-
ing but two negatives—that such interests in real
estate ‘‘shall not be considered or assessed as part of
the capital stock for purposes of taxation, and shall
not be deducted from the capital, surplus or undivided
profits.”” Laws 1915, ch. 108. This is in entire harmony
with the former act. The tax is paid on these interests
in another county, and if the purpose of the entire
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legislation on the subject is to be accomplished to ‘‘pro-
vide for the taxation of mortgages of real property and
to prevent double taxation on encumbered property
in the state,’”’ they cannot be taxed ‘‘as a part of the
capital stock,” and should neither be counted as part
of the capital stock for taxation nor deducted there-
from. The distinction between taxing real estate to the
bank, and taxing it to the stockholders who own the
bank and all of its assets, is confusing, especially in
connection with the theory that, ““in the absence of
laws, state or federal, forbidding it, there is no reason
in the law why the entire capital stock of the corpora-
tion, consisting of its cash, personalty, or realty, may
1ot be taxed to the bank, in addition to a tax on the
shares to the owner.”” Almost anything can be done
¢‘in the absence of laws’’ forbidding it. But our Con-
stitution requires that ‘‘every person and corporation
shall pay a tax in proportion to the value of his, her or
its property -and franchises.”” Const., art. IX, sec. 1.
And the statutes we are construing forbid the taxation
of such interests in land ““in any other manner’’ than
those statutes provide. The general provision of sec-
tion 6343, Rev. St. 1913, as amended by the act of 1915,
that the capital stock shall be listed by the assessor as
assessed by him, and returns made as other returns are
made, and the language of the exception expressed in
the proviso added to the section that interests in real
estate less than a fee title shall not be ‘‘assessed as
part of the capital stock,’’ nor deducted therefrom, are
construed as requiring that such interest shall be assess-
ed as a part of the capital stock. The reason sug-
gested is that ‘‘assessors heretofore, in assessing shares,
have considered all the assets of the bank, ‘including
all property and assets of every description.” * * *
How else could he do it under the Constitution and his
oath to assess at the true value? If among the assets was
included real estate to be assessed separately, he con-
sidered it as part of the shares of stock and deducted it
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from the total valuation. If not included, then how could
it be deducted?’’ This language seems to need explana-
tion. To assess is to fix the valuation for taxation. The
valuation returned by the assessor for taxation does not
include the value of the real estate separately assessed,
whether it is first included in the value of the shares and
then taken out to find the value assessed, or is not in-
cluded in the value of the shares and therefore not
deducted. In neither case is real estate, which is as-
sessed separately, assessed in the shares of stock.

It is also said: ‘‘Shares of stock represent a liability
of the bank. The words ‘capital stock’ in the statute
mean shares of stock which are the unit of taxation.
The context shows it, and such must have been the
meaning, because, under the federal law, a tax on
what is technically capital stock is not permitted.”” It
is not made clear why real estate values must be as-
sessed in shares of stock when ‘‘under the federal law,
a tax on what is technically capital stock is not per-
mitted.”” When this statute requires that such property
shall not be assessed as part of the eapital stock, ‘‘the
words ‘capital stock’ in the statute mean shares of
stock,”” and are not used technically by the legislature.
But what is the difference between ‘‘capital stock’’
and ‘‘shares of stock,’” either commonly or technically?
Heretofore generally it has been considered that there
may be for some purposes a difference between the.
capital of a bank and the stock or shares representing
the property and assets of the banking corporation, but
that ‘‘bank stock,’’ ‘‘bank shares,”’ shares of stock,’’
“‘capital stock,”” ‘‘shares of capital stock,”” and other
similar expressions have the same meaning commonly
and technically. That is, there may be for some pur-
poses a technical difference hetween capital and stock,
but stock is stock for all purposes. The statute says
that such interest in real estate ‘‘shall not be con-
sidered or assessed as part of the capital stock for
purposes of taxation.’”” Laws 1915, ch. 108. Is the
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word ‘‘not’’ in the statute canceled? Why is it that the
“supposed technical difference between ¢‘capital stock’’
and ‘‘shares of stock’ requires that the word ‘‘not”
shall be disregarded?

What is the difference to the shareholders whether
any particular piece of property is taxed to the bank,
or in the shares of stock? - I suppose it is still true that
the shares of stock represent all of the assets, real and
personal, of the bank, and the shareholders own the bank
and all of its property, so that, if any article of
property is injured or taxed, the loss falls upon the
shiareholders. If property then is taxed to the bank, and
its value is also included in the shares that are assessed
to the stockholders, they suffer taxation twice on the
same valuation. This property is assessed in the
county - where the land lies. If the banking business
is in a distant county, the assessor must still assess the
shares of stock and now must include this property in
its valuation.

I am afraid that it is not made clear which assessor
has jurisdiction. They might both assess the mortgage
interest, but, of course, this is not intended, as that
would be triple taxation. There are two distinct
methods of assessing banks. If banks or shares of
banks are assessed upon their tangible property only,
and their franchise to do business given them by the
state is not included, some courts have intimated that
if we tax their shares of stock which include all property
and also tax real estate to the bank, if the value so
doubly taxed is not too great, the bank will after all
not be paying to the state more than a reasonable tax
on the real value of the franchise and the value of the
property of the bank. Some of the states tax upon that
theory, and the federal statute.allows them to so
tax national banks, if they tax their state banks in
that way. This is all that there is to the federal
statute upon the subject of taxing shares of national
banks by states. Our state has adopted and con-
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tinually practiced a more equitable plan. The fran-
chise must be valued by the assessor in valuning the
shares for assessment. The banks are required to
furnish information for that purpose. They must re-
turn the amount of capital, the dividends received there-
on, reserve, etc., from which the assessor must find the
value of the right to do a banking business and the
. protection of such business by the state. There is no
occasion in our state to resort to double taxation or any
subterfuge to get even on that score. It is not necessary
“to say that any of the property of the bank shall not
be ‘considered at all.’ ”> But it is fair to say that any
interest in real estate shall be taxed in the county where
the land is, and that such interest shall not be in-
cluded in or deducted from the shares of stock, which
include the franchise and all tangible property repre-
sented by and included in such shares.

It might be desirable to explain whether it is in-
tended to revert to the old practice before the statute of
1911 was enacted to ‘‘prevent double taxation on en-
cumbered property in the state.”” It is said that we
are committed to the rule that, when ‘‘mortgages were
taxed to the bank as real estate in another county,
* * * the deduction must be made.”” But, if the
mortgagor has agreed to pay the tax on the mortgage
interest, it must also be taxed to the shareholders. In
that case the money loaner would add the tax to the
interest charges and in that way the borrower would
pay it twice. He would gain nothing by agreeing to
pay the tax, and of course would not make such agree-
ment. Would this bring us back to the old way of
double taxation of the debtor, or would it merely pre-
vent borrowing from banks and similar institutions,
and yet enable the debtor to obtain his money to
finish paying for his farm from private parties who
will be more favorably situated to make such loans?

The majority opinion says that in First Trust Co.

v. Lancaster Cbunty, 93 Neb. 792, 795, ‘“we held that,
103 Neb.— 5.
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mortgage securities being declared real estate, the
assessor, in arriving at the true value of the shares of
stock, should deduct from the total valuation of the
(shares of) capital stock the amount of such se-
curities held by the bank.”” And, in the recent case
cited, City Trust Co. v. Douglas County, 101 Neb. 792,
it is held that the mortgage interest is real estate if the
mortgagee is to pay the tax thereon, and, being then
real estate, it must not be taxed as a part of the shares.
And this present decision requires the assessor to de-
duct mortgages of real estate in assessing shares of
stock if the bank is to pay the tax thereon. This, I sup-
pose, is because such mortgage interests are real estate;
there could be no other reason. Is it really intended to
decide that a conditional deed will convey real estate if
one party is to pay the tax upon the property conveyed,
but if the other party is to pay the tax then the
property conveyed is not -real estate?

We all understand that, ‘‘in assessing shares of stock
for taxation, everything that enters into value must
be included, unless it has been separately assessed.’”’
But if the interest in land conveyed by a mortgage is
real estate when the tax thereon is paid by one of
the parties to such conveyance as well as when it is
paid by the other party, then the interest we are con-
sidering is real estate. This, we have now three times
decided. And, if the assessor shall ‘‘assess the mort- -
gage interest and the value of the real property above
the mortgage interest separately,”” where the land is,
though in a far distant county, and cannot assess it in
any other manner, is it separately assessed? What is
meant by the statement that, ““In so deciding, we say
nothing as to how mortgage securities should be as-
sessed for taxation?’’ when it is also said, ““It is the
shares of stock which are being assessed?”’ Is the
share of stock something distinet from value? We have
heretofore supposed that it was the value of the share
that was being assessed. If the value of real estate is
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included in the assets of the bank, as shown upon its
books, then the total value of the shares is not assessed
at all, but the value of such real estate which has al-
ready been assessed is deducted from the book value -
of the assets, and it is the remaining valuc of the shares
that is assessed. To comply with the statute, real
ostate securities must be kept in an account by them-
selves, and must not be mingled with general assets,
and therefore are not included in nor deducted from the
general assets for taxation.

A new priuciple is introduced into our law by the
decision that ‘‘the corporation’s right to resist taxation
upon its mortgage securities, contrary to the mortgage
tax statute, if it were attempted, is one thing; the
right of an individual shareholder to resist taxation on
his shares of stock, according to true value, is an alto-
gether different thing.”” Does the shareholder not own
the ‘‘mortgage securities?’” Does he own the banking
house? Does he own anything but a piece of paper?
The fiction that the shares of stock can be assessed at
their full value, which included all property of the
corporation of whatever nature, and certain specified
articles of property may also be assessed again to the
bank, has not been allowed in any jurisdiction except
when the value of the franchise or other valuable rights
have not been supposed to be included in the general
value of the property and assets. This has in some
places been used as a subterfuge to, get even with the
banks. Heretofore our state has never resorted to
such practice. The assessor, regarding the reserve,
ete., and especially the net earnings and the dividends,
can make a fair estimate of the value of the franchise,
etc., and must include such value as value to be as-
sessed. The value of the franchise is not deducted from
the book value of the assets, but other property
separately assessed is either not included in the book
value of assets, or, if it is mingled with the value of
the assets generally, it is deducted before assessing the
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shares, and it is only the remaining value that is
assessed.

Why say, ‘“In legal contemplation, it is the share-
holder, and not the bank, which is being taxed,’” when we
know that all taxes, whether nominally assessed against
the shares or against the bank, must be borne by the
shareholders?

Deciding that ‘‘we leave banks and individuals, as
holders of mortgage securities, upon the same footing,”’
means, I suppose, either that individuals who hold
mortgage interests in lands must pay taxes thereon,
although the mortgagor pays taxes on the entire value
of the land, or else it means that the statute which re-
quires that such interests must be assessed in a distant
county where the land is, and so pay local as well as
general taxes, and that such interests ‘‘shall not be
taxed in any other manner,’’ is void as to banks. But,
if the latter, how will it be with individuals? Will they
be taxed on such securities in the county where they
reside, or in a distant county where the land 1s? This
last question is important, as it will be a hardship to
require one who is not a resident of a city to pay city
taxes, if banks are not so required. .

So far as I can see, this decision as a whole intro-
duces abstract theories of economy and taxation into
our statutes in such a way as to create great con-
fusion, and I cannot concur.

Frances F. WILEY BT AL., APPELLEES, v. NATIONAL SURETY
COMPANY ET AL., APPELLANTS.

Fiep DeceMBER 26, 1918. No. 20158.

1. Partnership: Torrs: VENUE. The liability of the members of a
partnership for a tort that grows out of the partnership business
is joint and several, and they may be sued in the county where
one of the members resides, and summons may be issued to other
counties for any person participating in the tort.
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2. Intoxicating Liquors: VErpIcT: JUDGMENT. In an action against
licensed saloon-keepers and their sureties for damages for loss of
support on account of intoxicants sold to plaintiff’s husband, in
which the jury returned a verdict against all defendants for an
amount in excess of the sum stipulated in the bond, the dis-
trict court has power to render judgment against the principal de-
fendants for the full amount of the verdict, and may also render
judgment against the sureties for the sum stipulated in the bond.
The rule announced in Bergmann v. Koehn, 99 Neb. 525, and re-
affirmed in Houth v. Sembo, 100 Neb. 160, is adhered to.

: Loss oF SUPPORT: LIABILITY. Saloon-keepers who contrib-
ute by the sale of even a small quantity of intoxicants to a per-
son while he is forming the drink habit and their sureties are liable
in damages to the parties named in the statute for the loss of
support.

4. Evidence: MorrALITY TABLES. In an action by a wife against li-
censed saloon-keepers for loss of support occasioned by her husband
becoming totally incapacitated by intoxicants sold to him by such
saloon-keepers, and from which he subsequently died, held, the
Carlisle table of mortality is competent evidence of the life ex-
pectancy of the decedent.

5. Damages. The evidence examined, discussed in the opinion, and
held, a verdict for $6,000 is not excessive.

AppEaL from the district court for Madison county:
Axson A. WercH, Jupce. Affirmed.

T. J. Doyle and Barnhart & Stewart, for appellants.
Kelsey & Rice and 0. S. Spillman, contra.

Dzaxw, J.

Mrs. Frances F. Wiley, in behalf of herself and two
minor children, sued certain licensed saloon-keepers and
the sureties on their respective bonds in Madison county,
under the Slocumb law. (Rev. St. 1913, ch. 40), to re-
cover damages for total loss of support said to have been
suffered by plaintiffs because of the sale of intoxicating
liquors to her husband from May 1, 1910, to September
1, 1912, from the effects of which he subsequently died.
Plaintiffs recovered judgment for $6,000 against the
principals named in the bonds and $5,000 against the
sureties; the latter sum being the amount of the liability
named in each bond. All defendants appealed.
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The defendants who were held liable for the judg-
ment, except Ray Weber, are nonresidents of Madison
county. The saloons of all principal defendants were
located in Pierce county. Weber was the only defend-
ant who was served with summons in Madison county.
All defendants appeared specially and objected to the
jurisdiction of the court on the ground that they were
not lawfully served with summons. Defendants argue
that the jurisdiction of the court depends alone on the
service on Ray Weber, a member of the partnership
of Smith & Weber, then doing a saloon business in
" Pierce county, and they insist that the partnership of
which Weber was a member could lawfully be served
with process only in the county where the partnership
is located, and that the service on Weber was therefore
void. We do not believe that the law contended for
by defendants is applicable to the present case. The
objections to jurisdiction were properly overruled.

The liability of the members of a partnership for a
tort growing out of the partnership business is joint
and several, and when the partners are sued and served
with, summons as individuals, as happened in this case,
they may be sued in the county where one of their
members resides, and summons may be issued to other
counties against any person participating in the tort.
20 R. C. L. 914, sec. 126; 1 Bates, Partnership, sec.
471; Rogers v. Ponet, 21 Cal. App. 577; Mathre v.
Story City Drug Co., 130 Ta. 111, 8 Ann. Cas. 275; In
re Peck, 206 N. Y. 55, 41 L. R. A. n. s. 1223,

Plaintiff’s husband was a physican. They were mar-
ried in 1904 when they were each about 25 years of age.
From that time the family home was at the village of
Osmond until after Dr. Wiley died. He successfully prac-
ticed his profession there until about one year before
his death. At first they lived in rented property, but in
1909 they bought a home for $1,500, on which they paid
$500. When they came to Osmond the doctor was of
good physique and mentality, college bred, and well
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equipped for a sucessful professional career. ‘That he
acquired and persisted in the drink habit at the respec-
tive saloons of the principal defendants at Osmond and
at Pierce in the years 1910, 1911, and 1912, until he
becamé totally incapacitated from earning a livelihood
for his family, and that he subsequently died of
alcoholism, is amply supported by the evidence, It
would be impossible, nor is it required under the law,
to determine from the evidence the degree of guilt of
the respective saloon-keepers. Under the sweep-
ing terms of the Slocumb law, all are alike
guilty whether they furnished much or but a small
quantity of intoxicating liquor to Dr. Wiley while the
drink habit was being formed. Juckeit v. Brennaman, '
99 Neb. 755. In a like case it was held that a saloon-
keeper who furnished intoxicants to plaintiff’s husband
would not be released from liability even though the
liquor was not furnished until after the husband had
become a confirmed inebriate. Yechout v. Tesnohlidek,
97 Neb. 387. This was on the ground that under such
conditions the furnishing of intoxicants would tend to
hold the husband in his unfortunate state and prevent
restoration.

A fruitless effort was made to show that the doctor
was addicted to the morphine habit, but the proof was
“confined to a single instance in which a witness testified
that on one occasion he saw him take two tablets of
morphine, and that shortly thereafter he became drowsy
and finally slept.

Besides his practice Wiley had an interest in a drug
store at Osmond. An offer was made to prove that in
the years 1909, 1910, and 1911, he was seen drinking
whiskey in the drug store. On objection both offers were
properly excluded. Acken v. Tinglehoff, 83 Neb. 296;
Yechout v. Tesnohlidek, 97 Neb. 387. Under the act in
question it became immaterial whether plaintiff’s hus-
bend acquired the drink habit and then ceased the use
of intoxicants before 1910, or that he sold some liquor
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to others, or that he drank some liquor in the drug
store when the important fact is established that, be-
ginning in 1910, and almost until the day of his death,
he was a frequent patron of the licensed saloons of the
principal defendants, and that his destruction was
finally accomplished by the excessive use of intoxicants.

Defendants’ objection to the introduction of the
Carlisle table of expectancy was properly overruled.
There is nothing in the record to show that Wiley had
any mental or physical infirmity that would tend to
shorten his life or impair earning capacity that was
not induced by the excessive use of intoxicants. Acken
. v. Tinglehoff, 83 Neb. 296.

The rule invoked by defendant that ‘“an action on a
saloon-keeper’s bond is joint, and no greater judgment
can be rendered against the principal than against the
surety,’” does not prevail in this state. Hauth v. Sambo,
100 Neb. 160.

. Defendants introduced a copy of a decree of divorce
obtained by Mrs. Wiley from her hushand on September
24, 1912, less than two months before he died. The sole
finding on which the decree is based is ‘‘that the defend-
ant is an habitual drunkard.’”” 1In the divorce case Mrs.
Wiley recovered one-half the value of her husband’s
property, $1,600, as alimony. The custody of his two
daughters, Phyllis and Miriam, aged 4 and 6 years
respectively, was awarded to the mother because Dr.
Wiley was ‘‘not a suitable person to have the custody’’
of the children, but no provision was made for the
maintenance, care or education of his daughters.

Defendants argue that the decree was a settlement
of property rights of the parties, and that plaintiff
therefore had no cause of action against them for loss
of support. No authorities are cited to sustain this
argument. It seems that the fact that Mrs. Wiley was
compelled on grounds of drunkenness to obtain a
divorce did not tend to minimize the damages, particu-
larly in view of the fact that no provision was made,
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nor under the circumstances could adequate provision
be made, in the decree for the maintenance and education
of Dr. Wiley’s daughters. That burden was cast on
her. Defendants complain because the court instructed
the jury in substance that the divorce was not to be
considered in determining the amount, if any, of plain-
tiffs’ recovery, the decree not being absolute until the
expiration of six months. Reversible error does not
appear in the giving of the instruction, the cause of
action having accrued before the divorce was granted.

In this connection it is argued that the verdict for
$6,000 is excessive. We do not think so. Dr. Wiley
was 33 years of age, with an expectancy of 31 years.
The amount of money that he contributed to the sup-
port of his family before he became weakened and de-
bauched in body and mind by the excessive use of in-
toxicants obtained from defendants was approximately
$2,000 a year. A verdict of $17,000 was held not to he
excessive in a similar case where the expectancy of
the decedent was about 24 years and the contributions
to the support of his family up to the time of death
were shown to be about $1,500 a year. Juckett v. Bren-
naman, 99 Neb. 755. '

Defendants complain of the giving of other instrue-
tions and also because instructions offered by defend-
ants were refused. The instructions given seem fairly
to reflect the evidence. The material objections urged
in defendants’ brief on the question of instructions
given and refused are covered by the discussion herein.
We do not believe it is necessary to extend this opinion
by discussing them in further detail. _

Finding no reversible error, the judgment is
AFFIRMED.
Rosg, J., not sitting. :

CornisH, J., dissenting. _
Although the opinion speaks of ‘‘degrees of guilt’’
of the saloon-keeper, the Slocumb law under considera-
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tion (as of course the writer of the opinion well under-
stood) was in no sense a criminal statute. It recognized
the lawful selling of intoxicating liquors. In our ready
condemnation of the saloon-keeper and his business,
we are liable to forget this. The law limited recovery
to compensatory ‘‘damages sustained,’’ attributable to
the sale. Recoverable ‘‘damages’ is and must be a
loss sustained by reason of the act or default of another.
It follows and is caused by the act. It is unthinkable, it
would be a contradiction in terms, to consider as re-
coverable ‘‘damages’’ a loss sustained or a damage
already accrued before the commission of the act. I
cannot sce how this proposition is debatable.

It appears in the evidence that the plaintiffs’ in-
testate had been an habitnal drinker and had kept a
drug store; that he had twice been to an asylum for in-
ebriates before the defendants ever sold to him. The
defendants asked an instruction that his mental and
physical condition, acquired as a result of his debauch-
ment in previous years, should be considered by the
jury in estimating the amount of the damages, so that,
if the jury believed that any part of the damages,
sustained by reason of his drinking habits, had already
accrued they could take that into account. The instrue-
tion was refused.

Can it be doubted that such might be the condition?
Undoubtedly not. The opinion itself recognizes the
possibility of a ‘‘confirmed inebriate.”” The liquor
habit might so undermine the physical constitution of the
drinker that any doctor would say that he could not
live a year longer. During that period he might as a
stranger, and without the saloon-keeper or bar-tender
knowing the condition, purchase a single drink. Should
the saloon-keeper, under such circumstances, be liable
under the law for 30 years’ loss of support to the wife,
indicated by his age merely, when, in fact, she had
not lost a year’s support? Of course, where the sale
tends to make the condition worse, when it continues
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him in a habit which he might otherwise stop, or when
it prevents a reform, the situation is different. The
jury should consider all the facts so as to discover the
actual damages sustained. The law made all saloon-
keepers who made sales during the period jointly liable.
It was analogous to the liability of joint tort-feasors.
Joint tort-feasors are liable, however, as if participating
in one act, and are not liable for previous, distinet and
unconnected acts.

In Stahnka v. Kreitle, 66 Neb. 829, we held that
saloon-keepers are ‘‘not liable for damages resulting
from a like traffic before they engaged in the business.”’
In the opinion it is suggested that a law attempting to
make the saloon-keeper liable for ‘‘damages attributable
to such traffic (the saloon traffic) by his predecessors
in the business’” would be unconstitutional, if enacted.
In Yechout v. Tesnohlidek, 97 Neb. 387, in an opinion
by Judge Reese, we said that ‘‘the fact that such hus-
band and father was a drinker, or even a drunkard,
before the time charged as the beginning of the sales
would not of itself defeat a recovery, if liquors sold to
him after such time by defendant contributed to keeping
him in that condition.”” The opinion recognized that
the drinker’s condition at the time of the sale was
proper to be shown and considered by the jury.

Morrie J. WATKINS ET AL., APPELLEES, V. UNIoN Paciric
RarmLroap CoMPANY, APPELLANT.

FiLep DECEMBER 26, 1918. No. 20254,

1. Evidence: VALUE oF Crops. It is competent for a farmer who is
actively engaged in raising farm crops to testify respecting their
money value.

2. Appeal: CoNFLICTING EVIDENCE. When the testimony conflicts on a
material point, the verdict will not be disturbed unless clearly
wrong.
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3. Trial: INsTRUCTIONS: VALUE oF Crops. In an action to recover
the value of farm crops, destroyed by ‘the alleged negligence of
another, it is competent for the court to instruct the jury as to
the value of such crops as shown by the undisputed testimony, leav-
ing the jury free to determine by their verdict, from the evidence
of the parties, whether defendant is liable for all or any part of
such damage.

AppeaL from the district court for Merrick county:
Groree H. Tromas, Jupge. Affirmed.

Edson Rich, C. A. Magaw, Martin & Bockes and
Thomas F. Hamer, for appellant.

Elmer E. Ross, contra.

Diaw, J.

Plaintiffs sued defendant to recover for damages to
wheat and alfalfa crops said to have been destroyed by
the negligent diversion of surface water to and upon
their land by defendant in July, 1915. They recovered
a verdict and judgment. Defendant appealed.

Defendant’s railroad tracks run over a part of plain-
tiff’s farm from the southwest to the northeast. The
natural drainage of the land is in the same direction.
‘A short distance west of the farm defendant maintains a
36-inch culvert under the railroad track to carry water
from the south to the north side of the right of way.
This culvert was installed to replace a twelve-foot
bridge formerly at or near where the culvert is located.
It is conceded that the rainfall in that vicinity was ex-
cessive in the months of June and July, 1915. Defend-
ant admits the inadequacy of the culvert to permit the
water to flow through when the rainfall is in excess of
the normal, and also admits that it is responsible for
part of the damage to plaintiffs’ crops, but contends
that it cannot ‘‘be determined what portion of the
damages resulted from defendant’s act and what part
from causes for which it is not responsible.”’

Defendant argued that the natural rainfall in the
vicinity caused land of the same general character
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as plaintiffs’ to become so wet that the crops could not
be harvested, and on this is based the argument that it
is not liable for all of the damage. On request of
defendant the jury were instructed that if they found
that damages were occasioned in part by defendant’s
negligence, ‘‘but were contributed to and in part oc- -
casioned by natural causes,’’ it then became their duty
““to ascertain from the evidence what proportion of
the plaintiff’s damage was occasioned by the negligence
of the defendant, and you will allow the plaintiffs noth-
ing for such damages as you may find were occasioned
by natural causes.”’

On the cross-examination one of plaintiffs’ witnesses
testified respecting the overflow on plaintiffs’ farm:
“Q. The land on the north side of the track was water
soaked, and the land on the south side of -the track was
water soaked? A. Not to the extent that this was
where this water came over it, for there was a marked
difference there. * * * In explanation I will say all the
land around there had no actual water flowing on it
from outside sources. It was cut with apparent ease
that year. That is my experience.”” There was other
testimony of ke import. A civil engineer testified on
the part of defendant that he was on the farm at the
time, and that the low land in the vicinity that was
subject only to natural rainfall was covered with water
from six inches to a foot in depth, and that the wheat
on such ground was not cut. The testimony conflicts,
but it supports the verdict.

One of the plaintiffs is a practical farmer. He was
the only wiiness called by plaintiffs to testify as to
valne. No objection was made as to competency.
On the direct and on the cross-examination he testified
that the value of the destroyed crops was ‘‘about
$068.”” The verdict was for approximately that amount
with interest added. Defendant argues that the verdict
respecting the value of the crops that were destroyed
was practically directed, and in any event was not
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supported by sufficient evidence. It has been held
by this court that a farmer who is actively engaged
in the growing of crops is a competent witness to testify
as to their value. Aunderson v. Chicago, B. & Q. R. Co.,
84 Neb. 311. The evidence was clear and unequivocal
on value and the defendant offered no testimony on this
point.

The case seems to have been fairly submitted. Find-
ing no reversible error, the judgment is

AFFIRMED.

Lerron and Rosg, JJ., not sitting.
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THEODORE LARSEN, APPELLEE, V. WALTER SAVIDGE ET AL.,
APPELLANTS,

FrLep JANUARY 4. 1919. No. 20162,

1. Pleading: RepLY: AMENDMENT. Where a plea in the answer is
tried by the parties and submitted to the jury as though traversed
by the reply which, before judgment, is amended to raise the issue
in fact tried, the defect in the original reply is not a ground of
reversal.

2. Trial: QuesTiION FOR JURY. A substantial conflict in evidence on
an issue of fact presents a question for the jury.

3. Harmless error in the admission of evidence is not a ground for
reversing a judgment.

4. Trial: INSTRUCTIONS. A party desiring a more explicit instruction
than that given should offer such an instruection.

ArpeaL from the district court for Wayne county:
Axson A. WercH, Jupce. Affirmed.

A. R. Davis and F. 8. Barry, for appellants.
M. D, Tyler, H. E. Sitman and L. 4. Kiplinger, contra.

Rosg, J.
This is an action to recover $10,000 for personal
injuries resulting from alleged negligence of defendant,

" 79
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while conducting a show in a tent at a street fair in
Wayne. Plaintiff, having purchased a ticket, entered the
tent and occupied a seat in a section of elevated tiers
of seats which fell and broke both of his legs. The an-
swer was a general denial and a plea that plaintiff was
injured through his own negligence in taking a seat,
with full knowledge of existing conditions, in violation
of the instructions of defendant, while the seats were
being prepared for reoccupancy, after they had sagged
and had been temporarily vacated for readjustment.
The jury rendered a verdict in favor of plaintiff for
$1,650. From a judgment thereon defendant has ap-
pealed.

The first question is raised by an assignment that
the trial court erred in overruling a motion to direct
a verdict in favor of defendant. This question seems to
be presented in two aspects: Failure of plaintiff to
deny in his reply the truth of the allegations constitu-
ting the plea of contributory negligence, and insufficiency
of the evidence to sustain a judgment in favor of plain-
tiff.

In disposing of the first proposition it is not necessary
to inquire whether the reply in its original form was
technically sufficient in the particular mentioned. The
issue of contributory negligence was in fact tried by the
parties and submitted to the jury, and the trial court,
before entering judgment on the verdiet, properly per-
mitted an amendment curing the defect. Defendant was
in nowise misled or prejudiced by the course thus
pursued.

The other proposition seems to be based on a mis-
apprehension of the evidence. The proofs are sufficient
to justify the following inferences: Plaintiff was in-
vited to the show, purchased a ticket, entered the tent
and properly occupied a seat among many other per-
sons. The seats were in three sections with tiers as-
cending from front to rear. Recent rains had softened
the earth beneath. After the crowd had been seated, the

K
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lower ends of the legs of the seat-jacks sank into the
ground, causing the seats to sag. The occupants complied
with a request by defendant to vacate temporarily for
the purpose of allowing him to readjust the seats. He
gave assurance the seats would be safe in that event.
After the first and second sections had been leveled up
and the seat-boards replaced, plaintiff and others, with-
out any objection or warning by defendant, reoccupied
the seats before the third section had been repaired.
Tive minutes later the occupied seats collapsed, fell
and broke plaintiff’s legs. These are reasonable in-
ferences, and the evidence from which they are drawn,
with proofs of damages, fully sustains the verdict,
though there is contradictory evidence tending to show
that defendant was not guilty of -actionable negligence
and that plaintiff was injured through his own negli-
gence. The issues of fact having been settled by the
jury, this assignment of error is overruled.

Another objection to the verdict is based on the
admission of evidence that plaintiff had pneumonia
while suffering from his broken legs. Testimony of
this nature came out on cross-examination of plaintiff
and he pursued the subject further. Prejudice to
defendant in this respect, however, is not shown. The
trial court instructed the jury to disregard such evi-
dence and not to consider it in estimating damages. This
cured the error, if any.

Complaint is also made of an instruction that the
burden of proving the defense of contributory negli-
gence is on defendant. No fault is found with the
instruction as far as it goes, but it is argued that the
trial court should have stated in addition that the
alleged conduct of defendant, if proved, ‘‘is such
contributory negligence and is such disregard of one’s
own safety as will prev%nt recovery in this case.”’
The charge as a whole 1ncluded the statement that
contributory negligence was pleaded as a defense and
that issue was submitted to the jury. To make error

103 Neb.—6
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available, a more explicit instruction should have beon
requested; but this was not done. The ruling hereon
applies also to criticism of an instruction relating to
comparative negligence. An error prejudicial to defend-
ant has not been found in any instruction or in any
other part of the record.

AFFIRMED.

Lerroxn and AvpricH, JJ., not participating.

Acnes McArpLE, APPELLEE, v. OMamA & CounciL Brurrs
STrEET RaiLway CoMPANY, APPELLEE; RICHARD
L. BAKER, APPELLANT.

FILED JANUARY 4, 1919. No. 20183.

Excessive Damages. Record examined, and, it appearing that the judg-
ment is excessive, held that, unless within 15 days plaintiff files
her- remittitur in the amount of $1,000 and interest from the date
of the judgment, the same is reversed; otherwise, affirmed.

Aprear from the distriet court for Douglas county:
Lee S. Esrteiie, Jubce. Affirmed on condition.

Brome & Ramsey and Joseph P. Uvick, for appellant.
George W. Pratt and James E. Rait, contra.

CornisH, J.

Appeal from a judgment for personal injuries sus-
tained by plaintiff while riding in a street car, going
north on Twenty-fourth street, Omaha. Defendant
Baker was driving his automobile east on Harney street
when a collision occurred, causing the injury. Negli-
gent rate of speed and failure to sound the alarm as the
car approached Harney street are alleged against the
street railway company, and negligence in driving his
antomobile down grade over a slippery street, in Janu-
ary, at such rate of speed that it was impossible for
him to control it, against the defendant Baker. The
automobile going forward turned around so that its
rear end collided with the street car.
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‘When the jury returned a separate verdict of $1,000
against each defendant, the court refused to receive it
and instructed the jury that there must be a joint
verdict if the finding was against both defendants;
whereupon the jury retired and returned with a verdict
of $2,000 against both defendants.

Separate motions for a new trial were filed. The trial
court, on the ground that the verdict against the street
railway company was not sustained by the evidence,
sustained its motion, and entered judgment against de-
fendant Baker alome for $2,000 and costs.

Defendant Baker, after judgment, moved its vacation,
for the reason that he was a resident of Buffalo county
and there was no joint liability between defendants.
The trial court properly overruled this motion as com-
ing too late after trial and judgment. Porter v. Chicago
& N.W. R. Co.,1 Neb. 14; Euzeter Nat. Bank v. Orchard,
43 Neb. 579. A

The instruction that, as between plaintiff and the
street railway company, negligence could not be predi-
cated upon its failure, if it did fail, to sound the gong,
would not take from the jury the evidence upon that
issue of fact as it might bear upon the question of
defendant Baker’s negligence. Being liable individually
for the proximate results of his own negligence, he can-
not complain of this instruction, whether erroneous or
not.

It is urged that the damages awarded by the jury are
excessive. When we consider the evidence bearing
upon this question and the manner in which the verdict
complained of was arrived at, we are of opinion that a
new trial should be granted, unless the plaintiff shall,
within 15 days, file a remittitur in the amount of one-
half of the judgment, and interest, in which case the
judgment is

AFFIRMED.

Lerron, Sepewick and Rose, JJ., not sitting.



84 NEBRASKA REPORTS. [Vor. 103

Radil v. Morris & Co.

ApoLrpH RapiL, appELLANT, V. MoORrRIs & ComPANy,
APPELLEE.

FILED JANUARY 4, 1919. No. 20847.

1. Master and Servant: INJURY TO SERVANT: MEDICAL SERVICES, Un-
der section 3661, Rev. St. 1913, as amended, section 6, ch. 85, Laws
1917, an employer who offers to furnish without charge to an in-
jured employee the reasonable services of a competent physician
and medicines as and when needed, and within the value and for
the time contemplated by the act, cannot be held liable for such
services procured by such employee, who has unreasonably re-
fused such offer by the employer and has obtained such services
and medicines elsewhere.

2. : : : STATUTE: CONSTRUCTION. The general pur-
pose of a proviso in a statute is to qualify the statute in part or
in whole, but it is not always so used. The word “provided,” a
it is first used in section 3661, Rev, St. 1913, as amended by section
6, ch. 85, Laws 1917, has the same meauning that the conjunction
“and” or “but” would have if used in its place.

AppEaL from the distriet court for Douglas county:
‘Wirriam A. Repick, Junge. Affirmed.

Anson H. Bigelow, for appellant.
James C. Kwnsler, contra.

DEax, J.

Plaintiff recovered an award from the compensation
commissioner on account of an accidental injury sus-
tained while in the employ of defendant at its packing
house, and also $129 for expenses incurred for medical
and surgical treatment by a physician other than the
one regularly furnished by the employer. On appeal
to the district court by defendant, the award for com-
pensation was affirmed, but the medical service bhill for
$129 was disallowed. From that ruling plaintiff ap-
pealed to this court.

As a result of the accident a part of the second finger
of vlaintiff’s left hand was bruised and fractured and
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afterwards amputated at the first joint by the physician
whose bill is the subject of inquiry here. It is con-
ceded that amputation was necessary, and it is agreed
that the only question to be decided is this: Did the
court err in disallowing the bill for medical and surgical
treatment under section 3661, Rev. St. 1913, as amended
by section 6, ch. 85, Laws 19172 For relief both parties
rely on section 3661, as amended, which follows:

“During the first twenty-one days after disability
begins the employer shall be liable for reasonable medi-
cal and hospital services and medicines as and when
needed, not, however, to exceed two hundred dollars
in value, unless the employee refuses to allow them to
be furnished by the employer: Provided, however, in
cases of dismemberment or injuries involving major
surgical operations, the employer shall be liable for
reasonable medical and hospital services and medicines
as and when needed beyond as well as within the twenty-
one day period, not however, to exceed two hundred
dollars in value: Provided, further, that where the
injured employee refuses or neglects to avail himself of
such medical or surgical treatment, the employer shall
not be liable for any aggravation of such injury due
to said neglect or refusal.”

Plaintiff argues that, because an operation became
necessary, he was therefore at liberty to make his own
selection of a physician, and that defendant under the
act became liable for the reasonable expenses so incurred.

is argument is based in part on the 1917 amendment
that begins with the word ‘‘provided,” where it first
oceurs in the section under consideration, and ends with
the word ‘‘value.’” He contends that the amendment
is a proviso, and hence operates to except the clause
covered by it from the enacting clause or to qualify it
in some way. We do not think the authorities sustain
his argument. It does not always follow that an amend-
ment operates as a proviso In a technical sense merely
because it is preceded by the term ¢‘provided,” Wheth-
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er it is a proviso in effect or merely a conjunction must
in part be determined from the context and from all
the provisions of the act relating to the same subject-
matter. With this in mind, it seems that the word
‘“‘provided,’” as used in the act, has the same meaning
that the conjunction ‘“and” or ‘“‘but’’ would have if
used in its place. With this interpretation, section 3661,
as amended, seems to be in harmony with the entire act
of which it forms a part. Georgia Railroad & Banking
Co. v. Smith, 128 U. 8. 174; 3 Words and Phrases
(2d series) 1321. .

The employer having been made liable for the services
contemplated by the act, it seems from the language
used that it must have been the legislative intent that
he should be permitted to furnish a physician of his own
choice, and if his selection is such as would satisfy a
reasonable man under like circumstances the employee
would not then be heard to complain. That is the gen-
eral rule in manufacturmg centers where employels
liability acts with provisions similar to ours were in
effect before our act was adopted. Pecott’s Case, 223
Mass. 546; Keigher v. General Electric Co., 158 N. Y.
Supp. 939; Davidson’s Case, 228 Mass. 257; In re
McCaskey, —Ind. App.—, 15 N. C. C. A. 113, note III,
116; City of Milwaukee v. Miller, 154 Wis. 652, Ann.
(“‘as 1915B, 847, 4 N. C. C. A. 149, L. R. A. 1916A, 1.
The record shows that the phys101an furnished by the
company and his assistant who administered first aid
are in all respects competent physmxans and surgeons.

Was plaintiff’s conduct reasonable in the premises?
It appears that immediately after the accident, at about
5 o’clock in the evening, plaintiff went with a foreman
of defendant to the nearby office of the company physi-
cian, where, in his absence, first aid was administered by
the ass1stant in charge, who told plaintiff to return that
evening between 7 and 8 o’clock for further treatment
by defendant’s physician. Plaintiff never returned,
and denied that he was requested to do so, notw1thstand-
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ing both the foreman and the assistant physician testi-
fied that the request was made. The next morning at
9 o’clock, on advice of his mother, he went to their
family physician, and he from that time retained the
case. Plaintiff attempted to justify his employment of
a physician by criticising the first aid treatment that
he received, but on this point he called a physician as a
witness who approved the treatment so received in all
essential particulars.

Tt seems to us that plaintiff’s conduct was in effect
and within the meaning of the act an unjustifiable
refusal to allow defendant to furnish the reasonable ser-
vices and medicines that the act contemplates, and that
defendant is not therefore liable for the medical expenses
that he incurred. We have examined the case de novo,
and our conclusion is the same as that arrived at by
the trial court. The judgment is therefore.

AFFIRMED.

Lerron and Sepewick, JJ., not sitting.

Howarp LEE v. STATE oF NEBRASKA.

Fr.ep JANUARY 4, 1919. No. 20535.

1. YLarceny: VERDICT: VALUE OF PROPERTY Storen. Under section 9129,
Rev. St. 1913, Criminal Code of Nebraska, it is mandatory that a
jury, on conviction, shall declare in the verdict the value of the
property stolen.

2. : : . SENTENCE. The jury failed to find any
value for the property taken; then it follows the trial court had
no jurisdiction to pass sentence.

3. Criminal Law: INDETERMINATE SENTENCE Act: Power oF TRIAL
Jupge. Under the indeterminate sentence act, a district judge is
only a ministerial officer whose' authority is limited simply to
pronouncing a minimum and maximum sentence, as provided by
statute, and a trial judge has no discretion to change the maximum
sentence provided for in the statute.

. Power oF PrIsoN Boarp. The prison board de-

termines the duration of term the prisoner shall serve.
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Error to the distriet court for Hitcheock county:
Ernest B. Perry, Jupge. Reversed.

J. L. Rice and Lambe & Butler, for plaintiff in error.

Willis E. Reed, Attorney General, and John L. Cut-
right, contra.

AvpricH, J.

The defendant was convicted of the erime of stealing
a Ford automobile of the value of $200, and was sen-
tenced to serve a term of from one to seven years in the
penitentiary. Defendant appealed.

The verdict follows: ‘“We, the jury duly impaneled
and sworn in the above entitled action, do find and
say that we find the defendant guilty as charged.”’

The sole question presented here is: Does this
verdict meet the requirements of the statute? In view
of section 9129, Rev. St. 1913, it appears to us that the
conviction cannot stand.

The statute is as follows: ‘“When the indictment
charges an offense against the property of another by
larceny, embezzlement or obtaining under false pre-
tenses, the jury, on conviction, shall ascertain and de-
clare in their verdict the value of the property stolen,
embezzled or falsely obtained.’”

. This court has held that in a larceny case 1t 1s 1m-
perative that the jury comply with the terms of the
foregoing statute, and declare in their verdict the
value of the property stolen, embezzled, or falsely ob-
tained. This the jury failed to do, and it follows the
court had no jurisdiction to sentence defendant. In
support of these views, we cite section 9129, Rev. St.
1913; also Fisher v. State, 52 Neb. 531; Holmes v.
State, 58 Neb. 297; Hennig v. State, 102 Neb. 271. This
court affirmed and reiterated the doctrine that it is
mandatory that a jury, on conviction, shall declare in
their verdict the value of the property falsely obtained.
It is obvious in the case on trial, or review, when the
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jury failed to find any value for the property, that then
the trial court had no jurisdiction to sentence the de-
fendant. :

It has been suggested that the defendant could just
as well be considered as having been tried under chap-
ter 200, Laws 1917, and thus avoid the error the jury
made in fixing no value as is required in section 9129,
Rev. St. 1913. The last named statute fixes a maximum
penalty of seven years, and a minimum penalty of one
year, while the automobile statute as found in chapter
200, Laws 1917, fixes as a maximum penalty ten years.
The difficulty with this position is that the trial judge
is simply a ministerial officer in this respect, and can
only pass sentence from the minimum to the maximum.
The legislature conferred no discretion in the indeter-
minate sentence act, for this act, among other things,
says: ‘‘But the court imposing such sentence shall
not fix the limit or duration of the sentence.”” Then is
it not plain that the trial judge is simply before the
jury to administer the edicts of the statute without anv
discretion whatever? Then, to quote the remainder of
the statute, we have: ‘‘But the term of imprisonment
of any person so convicted shall not exceed the maxi-
mum nor be less than the minimum term provided by
law for the crime for which the person was convicted
and sentenced.’”” Then, to make the meaning clear, this
statute closes with these words: ‘‘The release of such
person to be determined as hereinafter provided.’”’ Rev.
St. 1913, sec. 9152. Then the following section (9153)
provides a prison board, and defines the qualifications,
and how this board shall be created, and the terms of
office of the respective members of this board. Then
section 9154 provides as to how the board can be in-
formed as to the nature of the crime committed. In
short, it provides for a biography of the griminal career
of the prisoner. In this way the board is informed of
its (duties as to the welfare and best interests of the
prisoner.
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We find in section 9156, Rev. St. 1913, the powers and
duties of this prison board defined, and so on through-
out the entire act is provided ways and means for the
management, punishment, and all regulation of prison-
ers. Thus it is the policy and scheme in this state to
take the charge of prisoners out of the hands of the
district court the moment he has administered his
duties in following out the mandate of the state with
respect to fixing the minimum and maximum sentence
named in the statute.

It. needs but a casual search into governments of the
various states to discover that it is the trend of judicial
decision respecting the powers of the legislature, to
authorize boards and commissions to make rules and
to enforce them in respect to the subject committed to
them. In short, chapter 34 (secs. 9152-9171) Rev. St.
1913, is a complete act providing for the control, length
of term of imprisonment, and many other details.

Thus it is provided that the board of pardons fixes
the length of term which a prisoner shall serve. The
trial judge names the maximum and minimum sentence
only, then the prison board of pardons and parols de-
termines the duration of the term of imprisonment, and,
when any distriet judge pronounces any sentence but
a maximum or minimum, ke ig acting without juris-
diction. The prison board fixes this. Then, in view of
all this, it follows that in the case at bar, where the
defendant was convicted on the charge of grand larceny,
and sentenced under the indeterminate sentence act for
from one to seven years, and no value found by the jury,
as provided by statute, the court had no jurisdiction to
pronounce sentence, and it follows that the sentence
pronounced could not apply to or come under chapter
200 of the Laws of 1917, because this act provides for
a maximum sentence of ten years. Therefore the
maximum sentence pronounced by the trial judge is
surplusage when applied to this chapter 200, Laws 1917.
This must be so because, as before mentioned, the trial
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judge under this indeterminate act is only a ministerial
officer. In support of these views this court in Wailliams
v. State, 91 Neb. 605, explains the meaning and work-
ings of this indeterminate sentence act.

This indeterminate act as a method of punishment,
and in the control and regulation of prisoners, has been
passed upon by many leading courts of this country.
For instance, the state of Michigan has a statute slight-
ly different from this state, but, like Nebraska, holds
the trial judge a ministerial officer passing sentence
from the maximum to the minimum, as provided by the
statute. As substantiating these views, we cite Berlin
v. Belle Isle Scenic R. Co., 141 Mich. 646; In re Evans,
173 Mich. 25; In re Campbéll, 138 Mich. 597; Williams
v. State, supra. In Tllinois they have on this subject a
statute similar to Nebraska. Then what the Illinois
supreme court has to say is both instructive and interest-
ing. We cite People v. Roth, 249 Tll. 532, and 2 TIL. St.
see. 4160. This Ilinois Criminal Code, like Towa, Wis-
consin and Michigan, simply makes the trial judge a
ministerial officer. Then it follows that, having failed
to convict defendant of grand larceny, as provided by
statute, chapter 200, Laws 1917, this finding must be
reversed.

REVERSED AND REMANDED.

Sepewick, J., dissenting.

I cannot concur in reversing the judgment of con-
viction. The grand larceny statute and the automobile
statute describe the same offense, except that, if the
article stolen is an automobile, then value need not be
proved. The information (which referred to no statute)
alleged facts which, if true, made the defendant guilty
under either statute. The information charged every
element of the crime of stealing an automobile under
the statute. The crime which defendant committed, if
guilty, was properly charged under either the grand
larceny or the automobile statute. The information was
good under either.
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The majority opinion cites cases from other states
which, in construing statutes entirely different from
ours, decide that ‘‘the trial judge is simply a ministe-
rial officer,”” under their indeterminate sentence act, and
from these cases the opinion concludes that the judge
is ““simply before the jury to administer the edicts of
the statute without any discretion whatever;’’ and that,
therefore, the ‘‘maximum sentence pronounced by the
trial judge is surplusage.” These conclusions are
derived from cases like In re Ewans, 173 Mich. 25,
cited in the majority opinion. In that case the trial
court made the maximum sentence less than that fixed
by their statute, and when the time fixed by the trial
court had expired, the deféndant applied for discharge
from imprisonment on the ground that his term had
expired. The supreme court said: ‘‘The duty imposed
on the trial court was not one in which he had any
discretion, but was simply a plain ministerial duty. This
heing so, it would follow that the maximum period of
5 years, fixed by the trial court, is a nullity, and should
be rejected as surplusage, and the remainder of the
sentence read in connection with the statute, which fixes
the maximum period at 15 years. * * * Ag soon as
sentence was pronounced upon the petitioner, the statu-
tory maxiwum penalty beeame 2 part of it Tt was a
legislative fixing, with no power in the frial court to
make it more or less, and the fact that he did make it
less, either through inadvertence of misapprehension,
could no more alter the statutory period than as though
he had named a longer period than 15 years.”” If our
statute is to be construed to have that meaning and
effect, which seems doubtful to me, and if the act of the
trial judge in attempting to fix the maximum penalty
““through inadvertence or misapprehension’’ was ‘‘sur-
plusage,”’ and the statute fixed the maximum, as the
majority opinion holds, why should this judgment be
reversed? The Michigan case relied upon decides that
such surplusage in the sentence is immaterial, and it
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is clearly right in refusing to regard such a technieality.
If the law itself fixed the maximum sentence, as the
opinion holds, the sentence is definite. KEven if it was
necessary that the trial judge should state in the record
the sentence which the law fixes, there is no. necessity for
another trial. The record should be returned to the
trial court for correction in that respect, as was done
in McCormick v. State, 66 Neb. 337. In that case the
court said: ‘“The error in passing judgment on the
defendant having occurred subsequent to the verdict of
the jury on which the judgment was rendered, the same
must be reversed and the cause remanded for the rendi-
tion of a valid judgment; following Dodge v. People, 4
Neb. 220; Tracey v. State, 46 Neb. 361; Griffen v.
State, 46 Neb. 282; Hornberger v. State, 47 Neb. 40.”

It seems to me that under our statute the judgment
entered by the trial court should ‘‘not exceed the maxi-
mum’’ provided by the statute, but the trial court may
make the maximum less when the plain facts in the case
require that the defendant should be protected against
the possibility of cruel and unusual punishent. And, if
the statute makes the maximum absolute, and ‘‘the trial
judge is simply a ministerial officer,”” so that ‘‘the
maximum sentence pronounced by the trial judge is
surplusage,’’ as held by the majority opinion, that act of
the judge should be disregarded, as was done in the
cases cited from other states in obedience to their
statutes. In that case, the judgment should be affirmed.
But if the judgment is reversed, the case should he
remanded, not for a new trial, but to correct the sup-
posed technical defect in the sentence, as this court
has uniformly heretofore done.

Rose and Corwism, JJ., concur in this dissent.
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WinLiam L. WHITNEY V. STATE OF NEBRASKA.
FiLep JANUARY 20, 1919. No. 20401,

1. Forgery: InsTrRUCTION: EvipExcE. Evidence examined, its sub-
stance set out in the opinion, and held to warrant the giving of
the instruction quoted.

. An instruction defining the essential elements of

the crime of uttering a forged instrument given in substantially
the language of the statute is sufficient.

Exrror to the district court for Thayer county: Rarem
D. Brownw, Jupce. Affirmed.

J. P. Baldwin, M. H. Weiss and Anderson & Baylor,
for plaintiff in error. : '

Willis E. Reed, Attorney General, and Orville L.
Jomes, contra.

Mozrissey, C. J. :

Defendant prosecutes error from a conviction.in the
district court for Thayer county. The information con-
taing two counts: The first charges the forgery of a
promissory note; the second charges the uttering and
publishing of the note, knowing it to have been forged.

T'or many vears defendant has been a resident of
Hebron, and has held a number of offices, ineluding thai
of county judge. He does not appear to have been ad-
mitted to the bar, but he was called in to assist in the
settlement of the estate of the deceased husband of one
Sylvia Stauber. During the settlement of this estate,
defendant learned that Mrs. Stauber desired to loan
money, and in May, 1916, he undertook to loan for her
$500. She delivered to him a certificate of deposit for
$500. Subsequently he delivered to her a promissory
note dated Hebron, Neb., May 6, 1916, payable one
year after date to the order of defendant, and signed-
¢J. M. Gumble, S. R. Gumble,”’ together with his own
note of the same date, and for the same amount, pay-
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able to Mrs. Stauber. He did not indorse the note signed
“J. M. Gumble, S. R. Gumble,”’ or make it payable to
Mrs. Stauber. He represented to Mrs. Stauber that
the Gumbles lived near Daykin in the adjoining county
of Jefferson, and were financially responsible.

Subsequent to the delivery of the notes to Mrs. Stau-
ber, her grandson, acting for her, called upon defendant
and, procured his indorsement to the note bearing the
name (Gumble, and surrendered to defendant ihe note
which he had executed. About the time the note bearing
the names J. M. Gumble and S. R. Gumble fell due, it was
delivered to defendant for collection. Defendant held
the note for some time without making collection, but,
from time to time, informed Mrs. Stauber, or her grand-
son, that he had received a letter from one of the makers"
stating that the note would soon be paid. Finally Mrs.
Stauber caused inquiry to be made in Jefferson county
for the parties whose names appeared on the note. In
the neighborhood where defendant said the makers of
the note resided were found one J. M. Gumble, and his
mother, Sarah R. Gumble; but these persons denied the
execution of the note. No other persons named J. M.
Gumble or S. R. Gumble were found.

The state proved by J. M. Gumble and Sarah R.
Gumble that they did not sign the note, and also proved.
by them and other witnesses that no other parties so
named were known to live in Jefferson county. No
expert evidence as to penmanship was offered by the
state.

Defendant admitted that neither J. M. Gumble nor
Sarah R. Gumble was the party from whom he procured
the note. He claimed to have formed the acquaintance
some years before of a man named Gumble, who repre-
sented himself to be the son of an old acquaintance of
defendant, and that he procured the note from this
acquaintance. Defendant testified that, May 4, 1916, he
met this acquaintance at Fairbury, Jefferson county, and
the making of the loan was talked over between them,
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and that defendant examined the records of Jeffersomn
county to ascertain the financial standing of the party
desiring to procure the loan; that he found the title
to a quarter section of land to rest in John Gumble;
that, upon examination of the records in the office of the
county judge, he found that John Gumble was dead, and
that this quarter section of land had descended to his
seven children, subject to the interest of the widow,
Sarah R. Gumble; that defendant believed the party
with whom he was dealing was one of the sons of John
Gumble; that he wrote the note at Fairbury, and de-
livered it to the party with whom he was dealing, telling
him, that if he and his mother would execute the same,
defendant would meet him at Fairbury two days later
and let him have the money; that, pursuant to this agree-
ment, defendant returned to Hebron, procured a certifi-
cate of deposit from Mrs. Stauber, returned again to
Fairbury, cashed the certificate of deposit, delivered to
this party $500 in money, and received the note. He de-
nies the forgery, and asserts that he loaned the money
and took the note in good faith. He also offered in evi-
dence a letter, signed J. M. Gumble, which referred to this
note and promised payment. He claims to have received
still another letter, but did not produce it at the trial.
.There is also in evidence the testimony of witnesses to
the effect that the signatures to the notes are not iu the
handwriting of defendant. The probative force of this
testimony was somewhat weakened under cross-examina-
tion.

The court gave the following instruction: ‘‘You may
find the defendant guilty on both counts of the informa-
tion, or not guilty on both counts, or guilty on one of
the counts and not guilty on the other count, as you may
conclude that you are justified in finding from the evi-
dence.”” After verdict, defendant’s counsel filed a
motion in arrest of judgment, and alleged that as to the
first count—the count charging forgery—there was a
total failure of proof of the crime having been com-
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mitted in Thayer county; that, i’ there was any for-
gery committed, it was in Jefferson county. Without
passing directly on the motion in arrest of judgment, the
court found that it could not impose sentence on both
counts of the information, and then pronounced sentence
under the second count thereof.

On the question of venue, it may be said that the note
appears on its face to have been executed in Thayer
couhty and is made payable there. True, defendant
testifies that he wrote the note in Jefferson county, but
on that point he is without corroboration. He was in
Thayer county, as well as in Jefferson county, on the
day that the note bears date. His home was in Thayer
county. No witness, except defendant, testifies to having
seen the note in Jefferson county. It was delivered to
Mrs. Stauber in Thayer county, and it was there she
parted with the consideration for its delivery. The
circumstances were such that the court might well leave
the jury to determine where the note was executed.

Perhaps it is more difficult to say whether the evi-
dence is sufficient to warrant a conviction of forgery.
The story told by defendant is unusual. He claims to
have dealt honestly and to have exercised caution in
looking up the financial standing of the party with whom
he dealt, but made no effort to ascertain his identity or
to determine his moral worth. Defendant claims to
have given Gumble currency at the hotel in Fairbury.
The more usual method would be to give a check, or
draft, or to have taken Gumble to the bank, where the
currency was procured on Mrs. Stauber’s certificate of
deposit, and there have paid the money. Defendant ap-
pears to have been a man of good standing in his com-
munity. He was trusted by Mrs. Stauber to make the
loan, and afterwards had this note in his possession for
a considerable time. It is argued that he might easily
have destroyed the note. These matters are entitled to
consideration, but they were all before the jury, and we

cannot say that the jury were not warranted in re-
103 Neb.—7
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solving all doubts against the defendant.

It is urged that the court erred in instructing the
jury that they might find the defendant guilty on both
counts. If the evidence were not sufficient to sustain the
charge of forgery, it might be prejudicial to so instruet,
but, as we have pointed out, we cannot say that the evi-
dence was not sufficient to warrant a conviction on that
count of the information. It is sufficient to sustain the
verdict on the second count. It follows that the instfue-
tion was properly given. )

An instruction defining the elements of the crime al-
leged in the second count of the information is criticised.
This instruction told the jury that one of the essential
elements of the crime was ‘‘the uttering of the same as
true and genuine, knowing it to be false.”” It is said in
the brief that the court failed to give the jury the
definition of the word ‘‘uttering,’’ and that he ought to
bave told the jury that uttering ‘‘is to declare or
assert directly or indirectly, by words or actions, that it
(the instrument) is good.”” Defendant sets out the
general definition, but the language employed by the
court is of the same general purport and meaning. It
follows the language of the statute, and no clearer or
fuller definition was requested. When the entire in-
struction is read, it clearly states the issue, and it is
without prejudice to defendant.

While the evidence of the state is not entirely satis-
factory, we are unable to say that it is not sufficient to
sustain the verdiet, and the judgment is

AFFIRMED,

Lerrow, J., not sitting.
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Grand Lodge, A. 0. U. W. v. Insurance Board.

Graxp Lopge, Ancient Orper oF UNITED. WORKMAN,
APPELLANT, V. INSURANCE BOARD OF THE STATE OF
NEBRASKA, APPELLEE.

FILED JANUARY 20, 1919. No. 20577.

1. Insurance: FOREICN ASSOCIATION: RIGHT To TRANSACT BUSINEsS.
Where a foreign fraternal beneficiary society fails to show that
it has complied with its own laws as to the right to do business
in this state, it is not entitled to admission,

ADMINISTRATIVE BOARD: Powers. An administrative
board may exercise only those discretionary powers given it by-
statute. When it is its duty to act, the statutory requirements
having been complied with, it has no discretion. State v. More-
head, 100 Neb. 864.

Appean from the district court for Lancaster county:
Wirarp E. Stewart, Jubce. Affirmed.

Byron G. Burbank, for appellant.

Fawcett & Mockett, E. J. Lambe and J. J. Ledwith,
contra.

LgrroN, J.

Appeal from an order of the state insurance board
refusing the appellant a license to do business in Nebras-
ka for the year 1918. The time limit having expired,
a decision will be of no avail, except perhaps to indi-
cate our views on the points discussed in the opinion.

The record in this case shows that the appellant filed
a certified copy of its charter, articles of association,
and a copy of its constitution and laws, certified by its
secretary; it appointed the secretary of the insurance
board to be its attorney in fact, on whom all process
should be served; it paid the fees provided for by the
statute, and filed a certificate of the insurance commis-
sion of the state of Towa that it was authorized to do
business in that state, that being the state under the
laws of which it is incorporated.
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The Grand Lodge of the Ancient Order of United
Workmen of Nebraska is a similar organization which
has been doing business in this state for many years.
Apparently its affairs had become involved. After the
filing of the application of appellant, the insurance
board, at several meetings, discussed the affairs of the
Nebraska order, and suggested tentative proceedings to
reinsure the members of the A. O. U. W. of Nebraska in
the appellant association. Finally, it adopted the
following resolution:.

““Whereas, the report of the special examination con-
ducted by the actuary of the insurance department in-
dicates a favorable possibility of the A. O. U. W. of
Nebraska being able to rehabilitate itself by the pay-
ment of pending death claims and of meeting its future
obligations, and

““Whereas, because of the similarity in names of the
A. O. U. W. of Nebraska and the A. O. U. W. of Iowa,
the admission of the latter order to this state would
cause confusion in the minds of many present and
prospective members, and thus still further retard the
efforts of the Nebraska order to fulfil its obligations to
its members: Therefore be it

‘‘Resolved, that the application of the A. O. U. W. of
Towa for a lieense fo operate in this state be rejected.”’
From this order this appeal is taken.

Sections 3303-3305, Rev. St. 1913, governing the ad-
mission to do business in this state of a fraternal bene-
ficiary association organized under the laws of another
state, provide, in substance, for the filing with the in-
surance board of duly certified copies of its charter,
articles of association, and of its constitution and by-
laws, together with an appointment of the insurance
board and its secretary as a person upon whom service
of process may be made. It is also provided that the
board may examine into the condition, affairs, character,
business methods, accounts, books, and investments ot
such society at its home office, and “if the board
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* * * ig of the opinion that no permit should be
granted * * * it may refuse to issue the same.”
Section 3303 provides, in substance, that, on making
such an application, the board shall issue a permit, and
provide a fee for the issuance of the same.

Several contentions are made by the appellant. First,,
that, having complied with all the requirements of the
statute, the insurance board has no discretion to refuse
the license.

When the statutory requirements are met and no
examination is made, it is the duty of the board to issue
a permit. State v. Morehead, 100 Neb. 864, But it is
also the duty of the board to examine the charter and
laws produced, and if the applicant is not complying
with, or acting in accordance with its own laws and
regulations necessary in order to entitle it to do busi-
ness in another state, it may refuse to issue a permit
equally as well as if the examination had been made at
the home office. If after an examination has been made
at the home office, as provided by the statute, the board
has just and reasonable grounds to believe that it is
not for the best interests of the people of the state
that the applicant be admitted here, it is vested with
power to refuse to issue the permit. The right to re-
fuse, however, is not an arbitrary one which may be
exercised without right or reason. It must be based
upon some fact or circumstance based on the examina-
tion under the statute, which would appeal to a disin-
terested and fair-minded man as furnishing a reason-
able ground for such refusal.

- In this court the insurance board insists that the
facts set forth in' the application of appellant are not:
sufficient to justify the issuance of a permit.

An inspection of the application and of the evidence
shows that section 1, ch. 1, of its by-laws, is as follows:
“This society shall be known as the Grand Lodge,
Ancient Order of United Workmen of Towa. Its princi-
pal office shall be at Des Moines, Iowa. It may do busi-
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ness in any territory in the United States designated
by the Grand Lodge or its board of directors, provided
. that the consent of the Supreme Lodge, or its board of
directors, has first been obtained.”’

Section 2. “This society exists under authority of a
charter granted by the Supreme Lodge of the Ancient
Order of United Workmen, and articles of incorpora-
tion, duly adopted under the laws of the state of Iowa,
as a fraternal beneficiary society.”’

There is no showing in the record that the appellant
has ever obtained the consent of the Supreme Lodge
or of its board of directors to do business in Nebraska.
It is not authorized, therefore, by its own laws to do
business in this state, and, without regard to the reason
given by the board, its order refusing the permit was
proper. ’

The insurance board maintains that the title of the
insurance act (Laws 1913, ch. 154) indicates that its
purpose is ‘‘to regulate, supervise and control the
business of insurance in Nebraska, to provide. penalties
for its violation, to provide for an insurance board and
define its duties and powers;’’ and that by section 3,
art. I of the act, ‘‘It shall have power to make all
needful rules and regulations for the purpose of carry-
ing ont the true enirit and meaning of thig act and all
laws relating to the business of insurance.”’

Tt also contends that, since by sections 3169-3209, 3311,
~ Rev. St. 1913, of the insurance code governing the
organization of new societies and associations, the board
is authorized to refuse to grant a charter to a new
organization whose name is the same, or so mnearly
resembles a title already in use as to have a tendency to
mislead the public, it has the right to deny admission to
an existing foreign society for the same reason.

There are two answers to these contentions. First,
sections 3294-3321 of the insurance code treats of the
subject of fraternal beneficiary associations. Section
3299 provides: ‘‘Such societies shall ‘be governed by
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this article and shall be exempt from the provisions of
the statutes of this state relating to life insurance com-
panies except as hereinafter provided.””  General
provisions of the insurance code relating to life in-
surance do mnot therefore apply to such societies.
Second, there is no statute giving the board power to
refuse admission to an organized foreign company mere-
ly on account of similarity of name to that of another
company already doing business. The right to the use
of a business name is a right which is protected by law.
If any insurance company, or fraternal beneficiary as-
sociation already using a name, suffers, or is about to
suffer, damage from the unwarranted use of its name by
a rival organization, it is within the power of the courts,
upon proper application, to protect it in its proprietary
right to its business cognomen. The power given the
board to require persons desiring to form a new in-
surance corporation, or a new fraternal beneficiary as-
sociation within this state, to adopt such name as may
not interfere with existing rights, is expressly conferred
by the statute, probably for the reason that the right
to engage in such business is a privilege which may be
granted subject to conditions.

In the case of a foreign insurance corporation, or a
foreign fraternal beneficiary association having an ex-
isting name, a different condition exists. It cannot
change its name to suit local circumstances, and, if it
does not violate a property right of another citizen,
why should it? The legislature has not conferred the
power upon the board to exclude such a corporation
merely on account of similarity in names. It probably
considered that, since the power of the courts to protect
existing business is ample, it would be wiser to leave
the matter to the parties interested, which is the case
with respect to all other classes of business.

The judgment of the district court is

AFFIRMED,
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Rosg, J., concurring in affirmance.

In my opinion the judgment of the distriet court
should be affirmed on a ground other than those men-
tioned in the opinion. The chapter of the statute con-
ferring power upon the insurance board contains the
following provisions:

““Such board shall have general supervision, control
and regulation of insurance companies, associations, and
societies and the business of insurance in Nebraska in-
cluding companies in process of organization. It shall
have power to make all needful rules and regulations for
the purpose of carrying out the true spirit and meaning
of this chapter and all laws relating to the business of
insurance.”” Rev. St. 1913, sec. 3139.

The power to investigate insurance companics has
also been committed to the insurance board. A statutory
provision relating to names of insurance companies is
as follows:

““No company, association or society organized under
this chapter shall take any name in use by any other
company, association or society or so closely resembling
such name as to mislead the public as to its identity.”’
Rev. St. 1913, sec. 3209.

Under powers granted by the legislature the insurance
hoard, in acting upon an application for a license to
transact insurance business in Nebraska may exercise
a legal discretion as to similarity of applicant’s name
and that of other societies already licensed. As I view
the law, the insurance board exercised a legal discretion
in refusing the license on the ground stated in its order.
[n my opinion, the grant of legislative power is unduly
restricted in State v. Morehead, 100 Neb. 864.

CorxisH, J., concurring.

With some hesitation I have concurred in the opinion,
because it holds in accordance with the previous deci-
sions of this court that administrative bodies, such as
the insurance board, have no powers except those ex-
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pressly granted them by the legislature. Legislative or
judicial powers could not be granted to them. Such
boards belong to the executive department of the
state. The question, whether the use of the mname,
“A. 0. U. W. of Towa,’”” can be denied to the Iowa
company when it attempts to do business in Nebraska, in
competition with the A. O. U. W. of Nebraska, is a
judicial question, to be determined in the courts. In-
flexible rules of law are likely, in course of time, in their
application, not to serve the ends of justice in particular
cases or situations. This is because our social growth
represents life and is not altogether mechanical. Yet
the principles of the law are ample for all difficulties.
In order to -meet the ends of justice, there is a tempta-
tion to turn over certain subjects to commissions. This
raises the danger that we come to have a government
by men and not by law. Commissions in their very na-
ture cannot do well the work of courts. Aristotle pointed
out the danger of lodging lawmaking powers in the
executive department of government. As free institu-
tions have developed, men have been more insistent
upon recognizing the distinet functions of the legisla-
tive, executive, and judicial departments provided for in
our Constitution.

Joux W. MyrLer, apPELLEE, v. PraTTE COUNTY ET AL.,
APPELLANTS.

Firep JANUARY 20, 1919. No. 20675.

Counties: CourT Hoyse Fuxp: PeTiTioN. Under the statute granting
to the county board power to create by levy a courthouse building
fund, “when requested so to do by a petition signed by at least
55 per cent. of the legal voters,” the request is invalidated by
an unauthorized condition designating the courthouse site, where
the power to select the location is vested in the county board.
Laws 1915, ch. 18.
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Aprpear. from the district court for Platte county:
Freperick W. Butrox, Jupce. Affirmed.

Peterson & Devoe, for appellants.

A. M. Post, Albert & Wagner and Reeder & Lighi-
ner, contra.

Rose, J.

This is a suit by a taxpayer to enjoin the supervisors
of Platte county from entering into a contract for
the wrecking of the courthouse at Columbus and for the
erection of a new courthouse on the old site. The appli-
cation for the injunction is based in part on the plea
that the petition of the electors for annual levies to
create the fund for the contemplated improvement is fa-
tally defective. The injunction was resisted on the
ground that defendants proceeded regularly under au-
thority of law. The injunction was granted, and defend-
ants have appealed.

The controversy grows out of different views of the
statutes relating to the construction of a courthouse and
to the creation of funds for that purpose. Defendants
asumed to act under the following grant of power:

“Provided, that the county board of any county in
this state is hereby authorized and empowered, when
requested so to do by a petition signed by at least fifty-
five per cent. of the legal voters in said county based
on the average vote of the two preceding general elec-
tions, to make an annual levy not exceeding five mills
upon the dollar on all taxable property in said county
for the purpose of providing a fund for the erection of a
courthouse or jail, said fund to be used only in the con-
struction of a courthouse or jail or to pay the expenses
of tearing down an existing courthouse or jail or mak-
ing improvements thereon; provided further, the total
estimated amount to be raised by such special levy
shall not exceed the sum of one hundred thousand
($100,000) dollars and said levy may be spread over a
term of years not exceeding five to produce such sum,
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but in no case shall the levy of taxes made by the county
board for all purposes, including the taxes levied herein
provided for the erection of a courthouse or jail, ex-
ceed in any one year the sum of fifteen mills of the dol-
lar of the assessed valuation of said county.”” Laws
- 1915, ch. 18.

The petition containing the request for an annual
levy to provide a building fund is in the following form:

““We, the undersigned legal voters of Platte county,
Nebraska, hereby request the board of supervisors of
Platte county, Nebraska, to erect and provide a suitable
county courthouse and jail in and for said county. To
provide a fund for that purpose, we further request
said county board to make an annual levy, not exceeding
5 mills on the dollar on all taxable property in said
county, provided that the total estimated amount to be
raised by such special levy ghall not exceed the sum of
$100,000 and said levy may be spread over a term of
years not exceeding five to produce such sum, but in no
case shall levy of taxes made by the county board for
all purposes including the taxes levied for said court-
house and jail exceed, in any one year, the sum of 15
mills on the dollar of assessed valuation of said county.

“Tt is agreed and understood that said courthouse is
to be located in its present location, viz., block No. D.
Columbus, Nebraska.’’

The petition required by statute is jurisdictional.
Without it the county board has no authority to levy
the necessary taxes. In making the request the petition-
ers were not authorized to impose terms as a condition
of authorizing a levy. An unconditional petition is re-
quired. In requesting the levy the petitioners departed
from the statute and assumed to impose the following
terms as a condition of conferring power to make the
levy: ‘It is agreed and understood that said court-
house is to be located in its present location.’’ Was
the petition containing this restriction sufficient to con-
fer on the county board jurisdiction to make the levy?
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The power to select the courthouse site had been con-
ferred upon the county board. The statutory grant has
not been amended or repealed. Under the petition the
authority to select a new location is taken away from
the county board. The restriction in regard to the
location cannot be treated as surplusage, because the
statutory request for the levy depends on the condition.
In other words, authority to make the annual levy is
not granted unless the old location is. retained, thus
depriving the county board of its power to select a
new site. There is nothing to indicate that the jurisdic-
tional petition would have been signed by the req-
uisite number of electors with the condition as to
location omitted. The petition, therefore, was insuffi-
cient to confer upon the county board jurisdiction to
make an annual levy for the purpose of creating a
courthouse fund. For this reason the injunction was
properly allowed.

AFFIRMED.

CornisH, J., concurring. .

I have hesitated to hold that a board’s action, in ac-
cordance with the expressed wish of a majority of the
people, is void. If, however, we assume it to be tlie
board’s prerogative and duty to exercise its own judg-
ment, and not the judgment of others, in selecting the
site, I do not see how we can hold otherwise. The
words spread upon the record, ‘“We deem it unwise
to take up the question of a change of site,”” appear to
show an abdication of this duty.

The petition is jurisdictional. The signatures re-
quired were conditioned upon location. A petition fo a
superior power, which, to be effective, must deprive the
superior of free action in the exercise of the power in-
voked, is to that extent (if only to that extent) a de-
mand or dictation, and not a petition. What would we
say of a petition in court which (if we can indulge the
supposition) can be treated as a petition only upon con-
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dition that the judge forego his judicial powers? Would
the fact that the required condition and the judge’s
judgment might coincide, alter the situation? Sup-
plications and directions are distinet things. I think
such a petition does not really invoke the powers of the
superior body as a matter of law, and would probably
lead to a reliquishing of its powers in practice.

Sepcwick, J., dissenting,

It is perhaps unfortunate that the statute has not
provided some simple method of ascertaining the wishes
of the citizens of the county as to the location of a
courthouse. The statute does mot provide any such
method, and therefore, of course, leaves it to the dis-
cretion of the county board. The board is supposed, as
all such officers are supposed, to be governed by what
they think is the wish of the largest number of citizens
of the county, and perhaps it is not a serious matter
that it is left to the discretion of the county board.

The petition required is not that they ereet any
building, but that they make a levy to raise a fund, and
that is what the board acts upon, and, when the board
is authorized to collect this money from the property
of the county, the rest seems to be left largely to the
discretion of the board. I suppose it must be conceded
that the county board should exercise an independent
discretion as to the location, and the brief states that
the record shows that the county board did exercise
such discretion. They placed upon the record a resolu-
tion: ‘“Whereas, it appears that the sentiment of the
- people of Platte county, Nebraska, are strongly in
favor of the present location for the erection of our
new proposed county courthouse: Therefore be it re-
solved, by the board of supervisors of Platte county,
Nebraska, that we deem it unwise to take up the ques-
tion of a change of site at the present time and hereby
instruct our architect to proceed with the plans as
contemplated.”” That was exactly what the county
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board should do—ascertain as near as they could the
sentiment of the people and then aet accordingly.
Having domne so, they concluded to continue the court-
house where it was and had been for years. The plain-
tiff put the members of the county board upon the
witness-stand, and they testified that they considered
themselves morally bound to locate the courthouse as
designated in the petition. Their resolution, above
copied, is conclusive that they did not consider them-
selves legally bound to do so, and that they found that
‘they ought to have put it there anyhow, and it would
not seem that the fact that they thought they would be
morally bound to do it, when nobody was objecting,
would deprive them of exercising their discretion, which
they plainly did. I do not see what difference it makes
if we conclude that the petitioners would not have signed
the petition without the suggestion as to location. The
suggestion, as it turns out, was in accordance with the
facts. The county board has so determined, and there
is no evidence to the contrary. It will be noticed that
the suggestion in the petition as to location of the new
building is not in terms made a condition of signing the
petition to levy a fund for a new building. The record
recites that ‘“the people of Platte county, Nebraska,
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erection of our new proposed county courthouse.’

And, while the matter was being considered by the
county board, and during the time that more than two-
thirds of the $100,000 necessary for the building was
being levied in two annual levies, no objection was
made by any citizen, and all acquiesced in the finding
of the board that all the people wanted it sc located.
This establishes, for the purpose of this action, that
when the location was selected by the county board they
acted in accordance with the unanimous wishes of the
voters, and made a proper selection. The petition is
only for the purpose of authorizing the levy, but the
unnecessary suggestion of the petition, ‘‘It is agreed
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and understood that said courthouse is to be located
in its present location,”” being only a well-known and
established fact, was not even improper. It would
have been entirely proper for any citizen who pre-
ferred some other location to have petitioned the board
accordingly. In fact, it would have been much better to
have done so, than to wait until the principal levies had
been made and then attempt, by injunction, tc tie up
these funds and defeat the completion of the improve-
ment.

" There is a further sufficient reason for denying the
writ of injunction. The opinion holds that the petition
for the levy was so imperfect that it amounts to no
petition, and the board was without jurisdiction to
make any levy. Under such circumstances, there was
a complete remedy at law by a review in the courts of
the order of the board; and that remedy would be
available now, if it was not barred by laches. Cer-
tainly an objector could not wait until his legal remedy
was barred by time, and important levies had been
made, and then resort to the extraordinary writ of
injunction because he had allowed his legal remedy to
lapse.

CuarLEs CHANDLER, APPELLANT, v. L. K. SipEs, APPELLEE.
FILED JANUARY 20, 1918. No. 20682,

1. Habeas Corpus; ReTurN. In making return to a writ of habeas
corpus, an officer detaining petitioner is required by statute to
set out a copy of the warrant of arrest and detention. Rev. St.
1913, sec. 9263.

. WARRANT. In habeas corpus a warrant of arrest and de-

tention in the hands of the officer executing it is prima facie evi-

dence of the cause ef detention. Rev. St. 1913, sec. 9265.

: EXTRADITION: COMPLAINT: BURDEN oF Proor. The bur-

den of proving that a complaint in a requisition-is not certified ac-

cording to federal law is on a prisoner who demands his freedom

I
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on that ground, where he is detained by an officer under a warrant
of extradition regular on its face.

4. Extradition: CoMPLAINT: CERTIFICATE. In a requisition the copy
of the complaint and the authenticating certificate required by
the federal law may be written on different papers.

. SurriclENCY. Where the complaint in a requisi-
tion charges all of the elements of a crime under the laws of the
demanding state, its sufficiency, from the technical standpoint of
pleading, presents a question for the courts of that state.

6. Habeas Corpus: EXTRADITION: COMPLAINT: EvIDENCE. In habea
corpus to release a prisoner detained under a warrant of extra-
dition, the fact that a complaint was filed against him in the de-
manding state is prima facie evidence that he was there charged
with a crime.

1. : : : BURDEN oF Proor. Where a prisoner de-
tajined under a writ of extradition regular on its face demands
his freedom on the ground that the complaint against him does
not charge a crime under the statute of the demanding 'state, the
burden is on him to maintain his position by producing the statute.

i WARRANT: PREsUMPTION. The issuance of a warrant of

extradition creates a presumption that the prisoner detained un-

der it is a fugitive.

: ConrricT oF EvIDENCE. In habeas corpus, where there is
a substantial conflict in the evidence as to petitioner’s presence
in or absence from the demanding state at the time the offense is
alleged to have been committed, petitioner is not entitled to his
freedom on that issue.

ApreaL from the district court for Lancaster county:
WILLIAM M. MorwNiNG, Jupce. Affirmed.

C. C. Flansburg and J. G. Thompson, for appellant.
L. F. Randolph, contra.

Rosg, J.

Charles Chandler petitioned for a writ of habeas
_corpus, alleging that he was unlawfully deprived of his
liberty by L. E. Sipes, who was about to take petitioner
to Missouri to answer the charge of assaulting Mary
Marnell with intent to kill her. The writ of habeas
corpus was issued and petitioner was taken before the
district court for Lancaster county. Sipes stated in
his return that petitioner was detained under a war-

"’
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rant of extradition issued by the governor of Nebraska
on a requisition from the governor of Missouri. On
a trial of the issues, the proceeding to release peti-
tioner was dismissed, and he has appealed.

The grounds on which petitioner demands his liberty
are that the complaint against him is not authenticated,
that he is not charged with any crime under the laws
of Missouri, and that he is not a fugitive from justice.

Is petitioner entitled to his freedom on the ground
that the complaint against him is unauthenticated?
In making return to the writ of habeas corpus, Sipes,
as officer, or agent of the state of Missouri, was re-
quired by statute to set out a copy of the warrant
under which he detained petitioner. Rev. St. 1913, sec.
9263. In performing his duty in this respect Sipes
presented to the trial court a copy in the following
form:

“Tae STaTE oF NEBRASKA. KXECUTIVE DEPARTMENT.
“To L. E. Stees:

“WaEereas, Frederick D. Gardner, Governor of the

State of Missouri, has demanded of the Governor of
this State Charles Chandler charged with the erime of
assault with intent to kill as a fugitive from justice
from said State of Missouri and complied with the req-
uisites in the case made and provided:
““Now, therefore, I, Kgrre NeviLLg, Governor,
in the name and by the authority of the State of
Nebraska, do issue this my warrant and authorize you
to forthwith arrest the aforesaid Charles Chandler any-
where within the limits of this state and transport
him, the said Charles Chandler, to the line of this
state, he the said L. E. Sipes paying all fees and
charges for the arrest of the said Charles Chandler.

““And I do hereby command all sheriffs, constables
and other officers in this state, to whom this warrant
‘may be shown, to aid in the execution thereof, and
furthermore, that you certify to me your proceedings

under the same.
103 Neb.—8
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“In Wirness WHEREOF, 1 have hereunto set
my hand and caused to be affixed the Great Seal of the
State of Nebraska.

-¢“‘Done at Lincoln, this 4th day of March in the year
of our Lord one thousand nine hundred and eighteen,
the fifty-first year of the state, and of the independence
of the United States the one hundred and forty-second.

“Kerra NEvVILLE.”’

(Great Seal of the
State of Nebraska,

March 1st, 1867.)

“By the Governor: Charles W. Pool, Secretary
of State.”’

This warrant in the hands of the officer acting for
the governor of Missouri was prima facie evidence of
the cause of the detention of which complaint is made.
Rev. St. 1913, sec. 9265; McIntyre v. Mote, 77 Neb. 418.
The burden, therefore, was on petitioner to prove that
the complaint was unauthenticated, and for that pur-
pose he relies on the complaint itself, which follows:

“¢State of Missouri <s. -
County of Buchanan

Before Lyman W. Forgrave.
Justice of the Peace within
and for Washington Town-
ship in Buchanan County,
State of Missouri.

‘““State of Missourl
Plaintiff,

v. Felony Complaint.
¢“Charles Chandler,

Defendant.

““Before me, the undersigned Justice of the Peace,
personally came John Marnell, Jr., who says that on or
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about the 23d day of September, A. D. 1917, at said
county, Charles Chandler, upon the body of one Mary
Marnell then and there being, feloniously, on purpose
and wilfully with a dangerous and deadly weapon,
to wit, a chair, which he the said Charles Chandler then
and there had and held, did then and there make an
assault, with the intent, the said Mary Marnell then and
there to kill, contrary to the form of the statutes in
such cases made and provided and against the peace
and dignity of the state.

“John Marnell, Jr.
““John Marnell, Jr., first being duly sworn according
to law, deposes and says that the facts stated in the
above complaint are true.

: “John Marnell, Jr.
«Qubseribed and sworn to before me, a justice of the
peace within and for Washington township, Buchanan
county, state of Missouri, this 26th day of November,

1917.

“L. W. Forgrave, Justice of the Peace.”’
‘While this complaint, as thus reproduced, does not
show that it was certified by the governor of Missouri
according to the requirements of the federal statutes,
the warrant of extradition is prima facie evidence of
that fact. 11 R. C. L. p. 749, sec. 45; Farrell v. Hawley,
78 Conn. 150, 112 Am. St. Rep. 98, note XV. Did
petitioner, in seeking his liberty by means of habeas
corpus, disprove the prima .facie cause of detention
shown by the officer’s return containing a copy of the
warrant of extradition? The federal law does not
require an executive, in making a requisition, to com-
fine the complaint and the authentication thereof to a
single document. They may properly appear separately
among the requisition papers. The complaint was
admitted in evidence under the following offer by peti-
tioner himself: ‘‘I want to offer in evidence a copy of
the complaint contained among the requisition papers
which was presented to the governor of the state of
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Nebraska as a basis for extradition.’”” This offer shows
that the requisition contained other papers. They were
not introduced in evidence, and they may have contain-
ed the necessary certificate. The complaint, as introdue-
ed, therefore, does not disprove the prima facie evidence
that the governor of Nebraska acted on a proper req-
uisition when he issued his writ of extradition, reciting
as it did that the governor of Missouri ‘‘complied with
the requisites in the case made and provided.”” It fol-
lows that petitioner is not entitled to his liberty on the
ground that the complaint against him is unauthenti-
cated.

Should petitioner be released because he is not
charged with any crime under the laws of Missouri?
The sufficiency of the complaint, when tested by the
technical rules of pleading, is a question for the
Missouri courts. 11 R. C. L. p. 741, sec. 37. On its
face the complaint charges all of the elements of the
crime of ‘‘assault with intent to kill.”” In habeas corpus
such a complaint is prima facie evidence that a crime
has been charged in the demanding state. In re Van
Sciever, 42 Neb. 772; Farrell v. Hawley, 78 Conn. 150,
112 Am. St. Rep. 98, note XII; 11 R. C. L. p. 735,
sec. 29, p. 741, sec. 37. The burden was on petitioner
te chew by produciig tue statuie the insufficiency of
the complaint. 11 R. C. L. p. 735, sec. 29, p. 749,
sec. 45. In the present case there is nothing in the
record to refute these presumptions,

Is petitioner entitled to be released on the ground that
he is not a fugitive from justice? On this issue the
contention of plaintiff is that he was not in Missouri at
the time the crime is alleged to have been com-
mitted. The issuance of the warrant of extradition
created the presumption that petitioner was a fugitive.
Dennison v. Christian, 72 Neb. 703. The evidence as to
petitioner’s presence in or absence from Missouri when
the offense is alleged to have been committed is con-
flicting. In this condition of the record the rule is that
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petitioner should not be discharged. Munsey v. Clough,

196 U. S. 364.
AFFIRMED.

Lerron and Sepewick, JJ., not sitting.

Rosg ELnen FoOX, APPELLANT, V. SCANDINAVIAN MuTtuaL
A1p ASSOCIATION, APPELLANT.

FiLep JANUARY 20, 1919. No. 20206.

1. Trial: CoNFLICT OF EVIDENCE: SUBMISSION OF Issues. When, in
a jury trial, the evidence is substantially conflicting upon the is-
sues presented, so that different minds might reasonably reach
different conclusions thereon, the cause must be submitted to the
jury with proper instructions.

2. Appeal: ExcrusioN oF EVIDENCE. Offered evidence, indicated in
the opinion, is held to have been erroneously excluded.

Apprar, from the district court for Douglas county:
Wiris G. Sears, Jupce. Reversed.

Thomas Lynch, for appellant.
J. L. McPheely, contra.

SEDGWICK, J.

The court instructed the jury to find a verdict for
the defendant. The question to this court is whether
the evidence was in such a condition that the case
should have been submitted to the jury. The defense
was that the insured had made false answers in her
application for insurance. The brief says that the
burden of proof is on the defendant who asserts that,
to prove that the answers were false, and that the in-
sured knew what the questions were and the force and
effect of the answers, and answered them falsely for
the purpose of obtaining the insurance wrongfully.
Perhaps the case was not tried strictly upon that
theory. The evidence is in somewhat of a confused
condition, but there is evidence that the first application
was taken by one Sikes, as agent for the company;
and that Sikes intended to and did impose upon the in-
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sured; but there is no contention by the defendant that
the policy should be avoided because of answers in the
application taken by Sikes. Sikes was not called as a
witness by the defendant, and we have not observed in
the evidence any reason why he was not called. The
defendant seeks to avoid the fact that Sikes deliberately
planned to defraud the insured, and probably deceived
the doctor who made the examination and led him to
make a superficial examination. The evidence tends
to show that Sikes did that. _

Dr. Curry made the physician’s examination for
the company, and testified at large as a witness. He
was asked, on the witness-stand, ‘‘Now, Doctor, you
may state whether or not, aside from these several an-
swers, you know whether or not you propounded the
questions to the applicant at that time?’’ and answered,
““I think T did. I always have; that was my custom
to do so, and unless there happened to be a question I
knew by just seeing the applicant, or something of
that kind, I would always ask the question, these I
could not see without asking.”” His whole evidence
shows, as this answer shows, that he relied upon his
custom in examining applicants for insurance, and had
no distinet recollection himself of any question that’
he asked. It also shows that a great many thines that
he answered, or rather represented that the insured
answered, were things that he “knew by just seeing the
applicant, or something of that kind;”’ and he testified
that he saw the applicant and made a thorough physical
examination, and that she appeared to be in good
health and appeared to be all right.

Proof was offered that about two years before that
time this same doctor had examined this same applicant
for insurance, and had, according to his custom, prob-
ably asked the questions that he thinks he now asked
in this second examination. In the meantime, between
the two examinations, the insured had been in a
tuberculosis hospital. This evidence of the former ex-
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amination was excluded, and it seems erroneously. Tt
tends to throw light upon the accuracy of the doctor’s
recollection in regard to what questions he asked. He
testified that he thought that the insured was a first
class risk, and her general appearance was good, and
that if she had had tuberculosis sufficient to go to a
hospital her appearance would show it, and that she
had no such appearance. He also said that he did not
ask the questions when he could answer them himself
by observation, He admits that he did not read the ap-
plication to the insured, and that he did not instruct the
applicant to read it.

The witness Jackson, who was in the next room at
the time, with ‘“no door * '* * just a large open-
ing,” testified that he heard all that was going on, and
stated positively that the doctor was not there fifteen
minutes. The witness thought that it was not more than
ten minutes. This is not denied by the doctor. If he
examined the insured physically, as he said he did, it
would have taken the whole of the fifteen minutes at
least. Jackson also testified that the insured had re-
turned from the hospital some time before, and ap- .
peared to be perfectly well, and considered herself
perfectly well. There is no evidence contradicting this,
and the defendant’s own evidence supports this theory.

Tt does not seem to be clearly proved by this evidence
that the doctor asked her the questions that he should
have asked her and that he seems to suppose he did ask
her, or that the insured knew that such questions were
in this application covering a whole sheet, some of it
of the very finest print, which was never read to her.
‘He was not in her room altogether more than fifteen
minutes during which he was making his observations
and his physical investigation. It is not usual for an
insurance company to send a physician to examine an
applicant for insurance, who will form a custom of
asking different questions from those in the written ap-
plication and then writing down the answers to the
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written questions in the application as though those
were the ones that had been answered, and not sug-
gest to the applicant to read the application, nor read
it to the applicant himself, and then undertake to avoid
the insurance because the answers written in the ap-
plication were not correct.

This case ought to have been submitted to the jury,
and there was error in excluding the evidence of the
former examination by the doctor.

Reversep.

CorwisH, J., dissents.

Lerron and Rosg, JJ., not sitting.

Hexry WEHNES ET AL., APPELLANTS, v. HENRY MARSH
ET AL., APPELLEES.
FILED JANUARY 20, 1919. No. 20264.

1. Contracts: CONSIDERATION: FORBEARANCE TO SUE. Forbearance to
sue, where no cause of action exists and the claim is groundless,
is not a consideration to support a promise.

InpLied CoNTRACT: CONSIDERATION. Where the law im-
plies a contract, a promise to do something else different from or
in addition to that which the law implies is nudum pactum.

3. Frauds, Statute of: CoONTRACT: PART PERFORMANCE. “Performance
of services of such a character that their value cannot be esti-
waied Dy a pecumary standard, so that the court cannot restore
the promisee to the situation in which he was when the contract
was made, or compensate him in damages, is sufficient to take
such an agreement out of the statute of frauds.” Teske v. Diti-
berner, 70 Neb. 544.

4. = : : . Where the services were not rendered in
pursuance of an agreement made, and in reliance upon it, but
had already been rendered at the time of entering into the agree-
ment, the past performance of such services is not sufficient to
take the agreement out of the statute of frauds.

ArppearL from the district court for Jefferson county;
Leanper M. PemBerTON, JUDGE. Affirmed.

John C. Hartigan and M. 4. Hartigan, for appellants.
C. H. Denny and Haczlett & Jack, contra.
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Cornisy, J. :

Plaintiffs ask specific performance of a contract for
a two-sevenths interest in the estate of William Marsh,
deceased, and assign error in the trial court’s sustain-
ing of a demurrer to their petition.

The petition shows that in 1870 Dora Wehnes, mother
of the plaintiffs, then small children, having in her
possession $420 of the $700 or $800, proceeds of the
sale of the personal property of the estate of her de-
ceased husband (which estate also included a 160-acre
farm), married William Marsh father of defendants
Marsh and a widower, and came to live with him on his
homestead; that defendant Frank Marsh was born of
the marriage, and the other defendants were then small
children; that the homestead was but slightly improved,
and with little stock upon it; ‘‘that the said Dora
. Wehnes turned over to the said William Marsh’’ the
$420, above mentioned, ‘‘and which belonged to these
plaintiffs and the said Dora Marsh;’’ that ¢ William
Marsh became and was a kind and considerate father to
these plaintiffs;’’ that they continued to live at the
home of William Marsh and their mother, working upon
the lands in company with the other children, until they
became of age, when they left to seek fortunes for
themselves; that by reason of the profitable investment
of the $420 and the aid furnished him by the children
(including his own) and plaintiffs’ mother, the said
William Marsh, at the time the plaintiffs became of age,
had accumulated a fortune of $30,000; that at that time
the plaintiffs received their share of the proceeds of the
sale of the real estate belonging to their father’s estate,
and, in company with their mother, desiring a complete
settlement of affairs of their father’s estate, requested
William Marsh ‘“to repay to the said plaintiffs the sum
of four hundred twenty ($420) dollars, together with an
equitable division of the profits that had accrued by
reason of the judicious investment and the labors of
these plaintiffs;’’ that William Marsh ‘‘recognized’’
that the $420 and the services rendered had been the
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foundation of his fortune and entered into a verbal
contract with the plaintiffs, agreeing that, to equalize
the amount that the plaintiffs had received out of their
father’s estate, he would give to each of his children
$1,500 out of his property; that the remainder of his
property should remain intact, he and his wife to have
the use of it during their lives, and that upon the death
of William Marsh, in compensation for the said $420
and its profits and the labor of the plaintiffs upon the
farm, and in consideration of the forbearance of the
plaintiffs in not requiring any settlement with him, ¢“all
the estate which he should leave at the time of his
death should be equally divided between the children
of the said William Marsh and these plaintiffs, * * *
share and share alike,”’ to be paid out of his estate at
the time of his death; that afterwards William Marsh
gave each of his children $1,500; that the plaintiffs per-
formed the said contract upon their part, permitting the.
said William Marsh to retain the $420 and accumula-
tions thereof, and forbearing, in reliance upon such
promise, an accounting or final settlement of the affairs
of Fred Wehnes, deceased, their father; that on June 8§,
1901, the mother, Dora Marsh, died; that William Marsh
died in February, 1915; that in 1909 William Marsh
made a will, attempting to dispose of all of his property,
in disregard of the contract entered into with plaintiffs;
that in making the will he was unduly influenced; that
the defendants claim to be the owners of the estate of
William Marsh. It is prayed that the defendants be
held to hold the property in trust, so that the contrast,
under which two-sevenths of the same would go to the
plaintiffs, may be specifically enforced.

The will, mentioned in the petition, is attached, show-
ing that William Marsh, deceased, gave to each of the
defendants, who are his heirs-at-law, one-fifth of his
property, consisting of real estate and personal prop-
erty.

We are of opinion that the trial judge did not err in
sustaining the demurrer to the petition.
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1. The contract would seem to be without considera-
tion. According to the petition, the services rendered
by the plaintiffs were performed as members of the
family of William Marsh and wife, without any word or
circumstance shown from which a presumption could
arise that either Marsh or the plaintiffs expected com-
pensation to be paid. In such case, there is no liability
for compensation. Bell v. Rice, 50 Neb. 547; Pierce v.
Coffee, 160 Ia. 30,

It is alleged that the $420 was ‘‘turned over’’ by Mrs.
Marsh to her second husband. What part, if any, of it
belonged to the plaintiffs and what part to the mother
is not shown; nor that the husband knew plaintiffs
might be interested in it. In the two years since their
father died, their portion of the $700 or $800, proceeds
of the sale of the personalty, might properly have been
expended by her in their behalf. Prior to the married
women’s act in 1871 (Laws 1871, p. 68), the wife’s chat-
tels became those of the husband, and her choses in ac-
tion became his when reduced to possession; so that nei-
ther the mother nor the children, through her, could hase
a claim upon the $420 turned over. Eggleston v. Slusher,
50 Neb. &3. TForbearance to sue, where no cause of
action exists and the claim is groundless, is not a con-
sideration to support a promise. Palfrey v. Portland,
S. & P. R. Co., 86 Mass. 55; Dunham v. Johnson, 135
Mass. 310; Cline & Co. v. Templeton, 78 Ky. 550;
Harris v. Cassady, 107 Ind. 158&.

2. Assuming that when plaintiffs became 21 years
old the situation was such that the law would imply a
promise in favor of the plaintiffs, the question arises:
What promise would the law imply? It would be, first,
a promise to pay reasonable compensation for the
services rendered; and, second, a return of the $420 and
interest which Marsh ‘‘took over’’ from his wife. In the
absence of some agreement between Marsh and his wife
that he would hold the money and invest it for her and
the children, the law will not imply it. Where the law
implies a contract, a promise to do something else
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different from or in addition to that which the law im.
plies is nudum pactum. Beach, Modern Law of Con-
tracts, sec. 161; Merrick v. Giddings, 12 D. C. 294
Murtha v. Donohoo, 149 Wis. 481, 41 L. R. A. n. s. 246;
Pollock (Wald’s) Contracts (3d ed.) pp. 199, 200.

Where the claim or liability is one which can be ligni-
dated in money, an action in equity for specific per-
formance, such as we have here, does not lie. Kofka v.
Rosicky, 41 Neb. 328, 350; Teske v. Dittberner, 70 Nebh.
944; Baumann v. Kusian, 164 Cal. 582; Haubrich v.
Haubrich, 118 Minn. 394; Grindling v. Rehyl, 149 Mich.
641, 15 L. R. A. n. s. 466, and note; Kelly v. Kelly, 54
Mich. 30; Cooper v. Colson, 66 N. J. Eq. 328.

3. Aside from the above consideration, however,
there is another reason why plaintiffs cannot recover in
this action. Section 2623, Rev. St. 1913, provides that
no estate or interest in land, such as is sought here, can
be created unless by deed of conveyance in writing,
subscribed by the party. The agreement alleged was
oral; therefore void if within the statute. The statute is
intended to protect valuable property and estates from
fraudulent claims. Certain exceptlons, or apparent ex-
ceptlons, to the provision may arise, such as where the
promisee is to occupy some peculiar relation to the
promisor; agrees to render a service, to be recompensed
upon death of the promisor, where it is apparent that
the service was not intended to be and could not be
recompensed in money. In such cases, where the
parties cannot be placed in statu gquo, and no adequate
compensation in damages could be allowed, the courts,
exercising a sound discretion, the evidence being clear
and unequivocal, may allow specific performance of the
oral contract. In such cases, we say that not to enforce
the contract would amount to a fraud upon the promisee.
The right to the specific performance results from the
acts done in the execution of the contract, referable to
it. In the case in hand, the consideration of the plain-
tiffs, if any existed, was a past consideration. The
services had been performed when the contract was
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made. The situation and relation of the parties as to the
future were not altered. We know of no decision where
a court has ordered specific performance when the
services were not rendered in pursuance of the contract,
but before it was made, and were not accompanied by
possession. Teske wv. Dittberner, supra; Kofka v.
Rosicky, supra; Riddell v. Riddell, 70 Neb. 472; Grind-
ling v. Rehyl, supra; Price v. Lloyd, 31 Utah, 86, 8 L. R.
A. n. s. 870; Haubrich v. Haubrich, supra; Flood v.
Templeton, 148 Cal. 374; Robertson v. Corcoran, 125
Minn. 118; Oles v. Wilson, 57 Colo. 246; Hamlin v.
Stevens, 177 N. Y. 39.

Plaintiffs cite several Nebraska cases. None of them,
we believe, is contrary to the rule as above stated. The
statute is a beneficial one to both the living and the dead
and should not be emasculated by judicial interpreta-
tions. Especially should estates after death not be sub-
ject to a fraudulent diversion from their legitimate dis-
tribution by reason of oral testimony, possibly infln-
enced or changed by greed, sympathy, or uncertain
memory of long-past conversations. :

AFFIRMED.

Lerrox, Rose and Skpewick, JJ., not sitting.

Frank St. Crair v. StaTeE oF NEBRASKA.
Fi1LEpD JANUGARY 20, 1919. No. 20528.

1. Receiving Stolen Goods: INTENT. The element of guilty knowledge,
necessary to constitute the crime of receiving stolen property, is
contained in section 8630, Rev. St. 1913, providing that the prop-
erty must have been received from the robber, “with intent to
defraud the owner.”

2. Criminal law: EvibExce: OTHER ActS. “To make évidence of
other acts available in a criminal prosecution, some use for it
must be found as evidencing a conspiracy, knowledge, design, dis-
position, plan, or scheme, or other quality which is of itself evi-
dence bearing upon the particular act charged.” Clark ». State,
102 Neb. 728. :

Error to the district court for Buffalo county: Bruwo -
O. HosteTLER, JUDGE. Affirmed.
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W. D. Oldham and Henry B. Fleharty, for plaintiff in
error.

"illis E. Reed, Attorney General, and Orville L. Jones,
contra.

CornisH, J.

Defendant (plaintiff in error) was convicted of re-
ceiving stolen property.

Section 8630, Rev. St. 1913, on which the information
was based, is 'in part as follows: ‘“Whoever receives
or buys any goods or chattels of the value of thirty-five
dollars, or upwards, that shall be stolen or taken by
robbers, with intent to defraud the owner,’’ ete.

It is argued that, although guilty knowledge is an
element of the crime charged, neither those words anr
their equivalent are contained in the statute. The
charge that goods were received from A. (the robber),
with intent to defraud B. (the owner), by necessary
implication means that the receiver did not believe that
A. had good right and title to the goods; else how could
he have -intended to defraud the owner.

It is said that the statute, as originally passed, had no .
comma after the word ‘‘robbers,’”” and that the present
punctuation, made without legislative authority, changes
the meaning so as to give the statute a validity it would
not otherwise have. This is doubtful. We think that, to
avoid the tautological effect of the words used, the
meaning must be the same. Besides, the present punc-
tuation was used in the Revised Statutes, ratified by
the legislature in 1913.

Several errors are assigned, based on the introduction
of certain evidence and an instruction dealing with it.
There was evidence that one Faser bought from the
accused the automobile stolen, and it appears that the
state, without direct evidence as to how he got posses-
sion, sought to show, as bearing upon guilty knowledge,
that the defendant was in the business of receiving
stolen automobiles and selling them. This was proper.
It shows a plan or scheme and might be independent evi-
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dence bearing upon knowledge or intent. His possession
of the automobile, recently stolen, might be a suspi-
cious circumstance, but explainable and not convincing.
When we learn that he was in the business of receiving
stolen automobiles and disposing of them in the same
way and through the same man (Faser), the probabili-
ties of guilty knowledge are greatly increased.

The fact that there were found on defendant’s prem-
ises dies or stencils for stamping numbers on Ford cars
is significant, as was also the evidence of a curtain,
found upon his premises, which the owner positively
identified as having been attached to his car, stolen
from another county.

The evidence, that three of the cars which defendant
sold were not shown to have been stolen, does not appear
to have been objected to, but, even if objected to, it
would be proper as illustrating the defendant’s plan cof
doing business.

The evidence, that three strange men were frequently
seen at his place of business, was proper, as their pres-,
ence there tended to explain his possession of the stolen
automobiles.

Of course, the defendant could not be charged with
one crime and convicted of another. KEvidence of this
character is only admissible as it may throw light upon
the question whether defendant knew, when he got vos-
session of the automobile involved, that it was stolen.
The trial court so instructed the jury, and, so far as we
can see, fully protected defendant’s rights. Goldsberry
v. State, 66 Neb. 312; Clark v. State, 102 Neb. 728; 17
R. C. L. p. 75, sec. 80; Roscoe, Criminal Evidence (7th
ed.) *96; State v. Antonio, 2 Const. Rep. (S. Car.) 776.

We find no prejudicial error.

ATFFIRMED.
Lerron, Rost and Sepewick, JJ., not sitting.
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Cusrer Towwnsmip, AnTELOPE COUNTY, APPELLEE, V.
Boarp oF Surervisors or AxTeLOPE CaUNTY,
APPELLANT.

FiLep JAxcvary 20, 1919. No. 19912,

1. Paupers: PETITION: SUFFICIENCY. An averment in a petition of
circumstances showing destitution and inability to procure neces-
saries or to have them provided by others is a sufficient allegation
of dependence upon the public, under section 5797, Rev. St. 1913,
when assailed by demurrer. Meyers v. Furnas County, 93 Neb.
313.

: Surrort BY TowwnNsHIP. In counties under township or-
ganization in which a poorhouse has not been established, the bur-
den of supporting the poor in the respective townships, under
chapter 20, Laws 1915, devolves upon such townships.

Apprar from the district court for Antelope county:
Axsox A. WerLcr, Junce. Reversed.

Lyle E. Jackson, for appellant.
Williams & Kryger, contra. ~

Deawn, J.

Antelope county is under township organization. Cns-
ter township, located therein, began this mandamus pro-
ceeding to compel the county to provide for the support
of certain paupers resident in and theretofore support-
ed by the township. The county has not established a
poorhouse. A demurrer to plaintiff’s petition was over-
ruled, and, defendant electing to stand thereon, the
writ was granted and defendant was required ‘‘to
provide the paupers of plaintiff with support.”” The
county appealed.

Defendant urges in support of the demurrer that the
petition does not allege that the paupers in question
. were without relatives of sufficient ability to support
them, and that the duty of supporting paupers in coun-
ties under township organization, who do not have such
relatives, devolves on the township, and not on the
county. Section 5797, Rev. St. 1913.
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In Meyers v. Furnas County, 93 Neb. 313, it was held
that an averment of circumstances showing destitution
and inability to procure necessaries or to have them
provided by others is a sufficient allegation of depend-
ence upon the public when assailed by demurrer. The
allegations in the petition come within the rule an-
nounced in the Meyers case.

Section 1008, Rev. St. 1913, provides: ““The elcctors
present at the annual town meeting shall have power:
* * * RKight. To direct the raising of money by tax-
ation for the following purposes: * * * 5.  For
the support of the poor within the town: Provided,
when the county board of any county shall have estab-
lished a poorhouse under any statute law of this state,
the support of the poor shall be provided for by the
county board, and no taxes for that purpose shall be
voted by the electors at town meetings except sufficient
to provide temporary relief.”’

That act, as a part of the township organization law,
.was enacted in 1895 (Laws 1895, ch. 28), and has
remained substantially unchanged. Under that statute,
in counties under township organization where no poor-
house has been established, the duty of supporting the
poor seems clearly to devolve on the township, and not
on the county. Rock County v. Holt County, 78 Neb.
616. The word ‘“town’’ as there used evidently means
‘‘township.”” In Waltham v. Town of Mullally, 27 Neb.
483, the word ‘‘town’’ is frequently used for township.

Section 5798, Rev. St. 1913, as amended, Laws 1915,
ch. 20, sec. 4, reads: ‘‘The county board of each county
shall be the overseers of the poor and are vested with
the entire and exclusive superintendence of the poor
in such county, excepting in cases of corporate towns
or cities to which superintendence and jurisdicticn
shall be by law granted: Provided, the county board
may employ a physician by the year to furnish such
medical service as may bhe required by the poor of their
county, excepting in corporate towns or cities as herein
provided.’’

103 Neb.—9
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If the word ‘‘towns’’ as used in section 5793 is cen-
strued to include ‘‘townships,’’ then of course ‘‘town-
ships’’ are excepted from the jurisdiction of the county,
and the township must support the poor. But if the
word ‘‘town’’ is construed to mean ¢‘villages,”” then
townships would not be excepted, and so construed the
section would be inconsistent with ‘section 1008 and
subsequent re-enactments, and, if inconsistent, chapter
20, Laws 1915, would be held to repeal section 1018
by implication.

It has been held that the word ‘‘town’’ as used in
legislative acts is without fixed significance, and the
legislative intent must ordinarily be gathered from the
occasion and necessity of the act. 4 Words and Phrases
(2d ed.) 945. '

To hold that the legislature in section 5798, Rev.
St. 1913, as amended, Laws 1915, ch. 20, sec. 4, by the
use of the word ‘‘towns,”’ intended thereby to limit the
statute to villages instead of making it general for
all self-governing municipal organizations less than a.
city or county and thereby make this statute incon-
sistent with section 1008, Rev. St. 1913, and repeal it
by implication, suggests that if the legislature so in-
tended it would have used the word ‘‘villages’’ instead
of the word ‘“‘towns.”” We conclude that the legisla-
ture intended to except from the jurisdiction of the
county all self-governing localities that were by other
statutes given jurisdiction, and so used the general word
““town’’ that has been frequently so construed. 4 Wourds
and Phrases (2d ed.) 945.

Section 5798, Rev. St. 1913, being an act of 1875, pro-
vided that justices of the peace should be overseers
of the poor in their respective precincts in counties
without township organization, and this apparently
continued to be the law until the 1915 amendment. It
would seem then that the purpose of the 1915 act
was to confer jurisdiction over the poor in counties in
which there was no township organization upon the
county board instead of justices of the peace. This
construction seems to make the provision of section
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5798, as amended, Laws 1915, ch. 20, sec. 4, that excepts
corporate towns or cities from the jurisdiction of the
county boards reasonable and intelligible. We there-
fore conclude that, under chapter 20, Laws 1915, in
counties under township organization in which a poor-
house has not been established, the burden of supporting
the poor in the respective townships devolves upon
such townships.

The judgment is reversed and the cause remanded
for further proceedings in accordance with law.

REvERSED.

Davip MrLLiGaN v. STATE oF NEBRASKA.

FiLep JANUARY 20, 1919. No. 20671,

Criminal Law: SALE oF WHISKEY: SUFFICIENCY OF EVIDENCE. The evi-
dence is sufficient as to the first count, but insufficient to sustain
the charge in the second court.

Trror to the distriet court for Madison county:
WizLiam V. Arnien, Jupce. Affirmed in part, and re-
versed wn part.

Barnhart & Stewart and William L. Dowling, for
plaintiff in error.

Willis E. Reed, Attorney General, and Orville L.
Jones, contra.

AipricH, J.

The state of Nebraska prosecutes one David Milligan
on two counts for the alleged sale of whiskey on
November 4 and 5, 1917. At the trial the jury returned
a verdict.of guilty as charged in the information. The
defendant appeals. The testimony amply supports the
verdict as to the offense charged in the first count of
the information, but the second count presents a more
serious situation. To this second count, the defendant
interposes the defense of an alibi. This defense is
recognized in law, and has many times been approved
by this court. Then the question presented here is:
Did the defendant establish an alibi? Was the evidence
sufficient?
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It seems that at, or about, 9 o’clock in the forenoon,
defendant started in an antomobile in company with his
sister to their father’s home, about six miles north
of Hartington; that they arrived there about 12 o’clock,
noon, and had dinner there; that in the afternoon de-
fendant spent the entire time up to and until 4 o’clock
with his brother building a cornerib there on their farm
north of Hartington; that he then ate an early supper
with his sister, and started for Norfolk at 4:30 in the
evening, and arrived there, according to the testimony
of his wife, some time after 6 o’clock. Then defendant’s
evidence with respect to an alibi is corroborated by his
sister, brother, and his wife; and also by Jacob Nitzem-
burg. It is clear that defendant was not at the place
where he was charged with committing the crime. The
record examined and held that the evidence supports
the verdict as to the first count in the information, hut
that the verdict as to the second count is not supported
by the evidence. The judgment is affirmed as to the
first count, and reversed and dismissed as to the
second count.

AFFIRMED ON FIRST COUNT, AND REVERSED AND DISMISSED
AS TO SECOND COUNT.

CLeMMA E1LWANGER, APPELLEE, v. MinviE R. W. Goss
ET AL., APPELLANTS.

FILED FEBRUARY 1, 1919, No. 20255.

Fraud: INsSTRUCTION. Instruction set out in the opinion held free from
error under the pleadings and proof as shown in the record.

AppeaL from the distriet court for Lancaster couuty:
WrLLiam M. MorNiNG, Jubge. Affirmed.

T.F. A. Williams, for appellants.
C. C. Flansburg, contra.

Mozrissry, C. J.
This is an action for damages, for false representa-
tions, made in negotiating certain notes and mortgages
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to plaintiff. There was judgment for plaintiff, and de-
fendants appeal.

Defendants, who are wife and husband, were the
holders of certain notes and mortgages, aggregating
$2,450, which had been executed by one Asbury and
wife. The mortgages constituted second and third
liens upon 80 acres of land in Nuckolls county. De-
fendants indorsed these instruments to plaintiff, with-
out recourse, in exchange for property owned by the
latter. At the time the transfer was made, defendants
represented that the mortgages were ample security for
the notes, and made specific statements relative to the
quality and improved condition of the land.

The petition alleges that these representations vrere
false; that the land was not ample security for the
notes; and that its value, subject to the first mortgage
thereon, did not exceed $900. This action is brought
to recover the loss resulting to plaintiff from the in-
adequacy of the mortgaged premises to satisfy the
indebtedness secured.

While plaintiff was holding the notes and mortgages
in question, the land was sold by the Asburys to one
Mitchell, who assumed the mortgages, paid plaintiif
$600 on the principal, and then defaulted. Plaintiff
thereupon instituted foreclosure proceedings, procured
a decree and order of sale, and, in competitive bidding,
purchased the equity in the premises, subject to the first
mortgage, for $925. A deficiency judgment for $1,320
was entered against Mifchell. An execution was issried
thereon and returned, ‘‘No goods found.”” Thereafter
plaintiff brought this action, still having in her poszes-
sion the original notes, which the Asburys had executed.

The principal errors assigned by defendants center
about the following instruction, given by the trial court:

“If, under the evidence and these instructions, you
find for the plaintiff, then you will, from the evidence
before you, ascertain and determine, as best you can,
the difference, if any, between the actual value of said
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notes and mortgages at the time plaintiff traded
for them and the value they then would have had :f
said representations had been true. You will then
deduct from this difference the $600 which plainiift
collected on the principal of said notes, and the $925
which she bid on said land at sheriff’s sale, making a
total to be deducted of $1,525, and, if there is any of
said difference remaining, such remainder, together with
7 per cent. interest thereon from the 9th day of Octo-
ber, 1916—the date of said sheriff’s sale—will be the
true amount of plaintiff’s recovery, if you find she is
entitled to recover.””

It is contended that this instruction is erroneous, in
not allowing the jury to consider the value of tie
Mitchell judgment, or the Asbury notes, in determining
to what extent plaintiff was damaged by defendants’
fraud. The opening paragraph of the instruction
directs the jury to‘determine from the evidence the
difference, if any, between the actual value of the note»
and mortgage and the value they would have had if
defendants’ representations were true. Had defend-
ants desired a more explicit statement, a suitable in-
struction ought to have been tendered, but this was ot
done.

The instruction is further attacked on the ground that
it limited the deduction to be made from plaintitf’s
damages to the exact sum bid by her at the sheriff’s
sale. It is claimed that plaintiff subsequently sold ihe
land, at private sale, for an amount greater than that
paid by her, and that defendants were entitled to have
this fact considered in the determination of the damage
sustained. The pleadings do not aver, nor does the
proof show what the net profit, if any, was. If defend-
ants desired a finding on this question, it was their
duty to put the matter in issue and then show by com-
petent proof the net sum realized by plaintiff on the
sale.

The record being free from error, the judgment is

AFFIRMED.
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StaTE OoF NEBRASEA V. RUDOLPH STAPEL.

Fiep FEBRUARY 1, 1919. No. 20729.

1. Criminal Statutes: ConstrucTION. Criminal statutes must be
strictly construed, but courts will not narrow ‘their terms so as to
give them a strained or unnatural construction, and, where the
language is ambiguous, that sense will be adopted that best har-
monizes with the context and with the apparent policy and object
of the legislature,

2. Chattel Mortgages: SALE oF ProperTY. Section 534, Rev, St.
1913, construed, and held to apply to the sale or transfer of mort-
gaged chattels to a partnership.

Error to the distriet court for Saline county: Rairm
D Browx, Jupce. Exzceptions sustained.

Charles F. Barth, for plaintiff in error.
Qlemn N. Venrick, contra.

Mogrrissey, C. J.

Section 534, Rev. St. 1913, makes it a felony for the
mortgagor of personal property to sell or dispose of
any part thereof ‘‘to any person or body corporate’’
without the written consent of the mortgagee. Defend-
ant was charged with a violation of this statute. The
state proved that he had, without the consent of the
mortgagee, sold and transferred a mortgaged automo-
bile 1o a partnership. The trial court held that a pavt-
nership was mnot a ‘‘person or body corporate,’’
and dismissed defendant. The county attorney brings
the case here for a review of this ruling.

It is apparent that the legislature intended by this
statute to protect the interests of the mortgagee hy
guarding against any disposal of the property without
the latter’s consent. In the accomplishment of this
purpose it would be immaterial to whom the sale or
transfer was made.
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Defendant argues that criminal statutes must he
strictly construed. This is fundamental. But it is nnt
proper to give them a strained or unnatural construc-
tion. They should be so construed as to give cffect to
the plain meaning of the words employed, and, where
they are of doubtful meaning, the court should adopt
the sense that best harmonizes with the context and
the apparent policy: and objects of the legislature.

Within the contemplation of the statute, the sale or
transfer of the property was a sale or transfer to sev-
cral persons jointly. It follows that the ruling of the

trial court was erroneous.
. EXCEPTIONS SUSTAINED.

SuTHERLAND STATE BaxK, appELLANT, v. M. F. DiaL zr
AL., APPELLEES.

FiLED FEBRUARY 1, 1919. No. 20310.

1. Bills and notes: AcTioN: PARTIES. A bank which furnishes the con-
sideration for a negotiable promissory note, but takes it payable
to a third party, expecting it to take over the note for the con-
sideration, which it failed to do, and which note remains the
property of the bank, may without indorsement or assignment
maintain an action in its own name on the instrument when such
facts are stated in the petition.

2, Contracts: REFORMATION. In order to warrant the reformation of
a written instrument in any material respect, the evidence must
be clear, convincing and satisfactory, and until overcome by such
proof, the terms of the instrument must stand as evidencing the
intention of the parties.

3. H : BURDEN or Proor. The burden of proof is upon
those who seek to reform and change the terms of a written in-
strument. Evidence examined, and held that this burden has not
been met in this case.

ArpeaL from the distriet court for Lincoln county:
Hansox M. Grimes, Jupce. Reversed, with directions.

" Beeler & Crosby, for appellant.
Albert Muldoon, contra.
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Lerrox, J.

" Action upon a promissory note signed by the defend-
ants, Dial and Laubner, as makers, payable to the
Welpton Investment Company, and not assigned or
indorsed to plaintiff. The defendants admit they signed
the note, but plead, in substance, that the money for
which the note was given was not borrowed by themn,
but by the Farmers Alfalfa Milling Company; that the
note was signed by them as officers of that company,
and the money was credited to and checked out by it.
They pray that the note be reformed by striking ont
their names and attaching the name of the milling
company. The court transferred the case to the equity
side of the docket, tried it without a jury, found for
the defendants, and dismissed the actlon Plaintiff
appeals.

- The officer of the plaintiff bank, who made the loan,
was not present at the trial, but it was admitted he
would testify as sel forth in an affidavit for con-
tinuance. In substance this is as follows: That in
December, 1909, he loaned the sum of $2,500 to the
defendants; the note taken was made payable to the
Welpton Investment Company, with the expectation
of the bank to deliver the note to the Welpton Invest-
ment Company, but this was not done, and it remainad
the property of the bank; that defendants tried to
sell him a number of notes of the milling company, but
he refused to buy them, or to make a loan to that com-
pany because it was then in financial disrepute; that
part of the debt has been paid, leaving still due the
amount of $1,586.48.

Defendants testify, in substance, that they -were
directors of the Farmers Alfalfa Milling Company; that
this company owned $3,300 worth of notes given in pay-
ment for stock subscriptions; that at a meeting of the
company in December, 1909, a motion was carried that
the treasurer be instructed and given power to borrow
$2,500 or more on the notes of the Farmers Alfalfa
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Milling Company. Dial was treasurer of the company.
He and Laubner took these notes to the plaintiff bank
and attempted to sell them to Mr. Worrell, the cashier.
Worrell asked Dial for his authority, and he told
him the board had directed him to do this. Worrell
then told Dial to get a copy of the minutes. In about
two weeks they went back with a copy of the minutes,
Worrell read them, looked the notes over, said they
were all good except one, and said he would loan the
money on the notes. Dial says: ‘I asked him if the
president shouldn’t sign (the note), and he said, ‘There
is none of you here but you and Leonard (L.aubner).
You and Leonard just sign.’’’ He (Worrell) put the
minutes of the meeting and the $3,300 worth of notes all
together, laid them on the table, and said, ‘‘That clears
you.”’

The money was deposited to the credit of the Mill-

ing company and was drawn by it. Dial testified that
Worrell said, *“ You are treasurer and director, and
Leonard (Laubner) is director,”’’ and ‘‘ ‘this here
protects you,” pointing to the minutes.”” Both defend-
ants deny that Worrell told them he would not loan
the money to the milling company. The original note
was renewed. The note in suit is for $2,000, and is
dated July 22, 1910.
- A witness for defendants, apparently disinterested,
testified that he heard a conversation in the bank in
December, 1909, that ¢“Mr. Dial had a bunch of notes
he wanted to sell to Mr. Worrell, and Worrell looked
through the notes and told Mr. Dial he wouldn’t buy
them, but would loan him, I think, $2,500 and take the
notes as collateral.”” ‘‘Q. Was there any other con-
versation as to any statements Mr. Dial made to Mr.
Worrell with reference to the money and what he wanted
it for? A. Yes, he said he wanted it for the Alfalfa
Milling Company. Q. Anything else you remember?
A. That is about all.”
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Another witness, apparently equally disinterested,
testified for plaintiff that he heard Worrell say to
defendants, ‘I won’t loan the Alfalfa Milling Compauny
any money, but I will loan you and Laubner the money.”’

Plaintiff relies on the rule that parol evidence will
not be received to vary or contradict the terms of a
written instrument. Defendants concede this to be the
general rule, but insist that in equity they ave cn-
titled to show what the actual agreement was, and that
they were only acting as agents for the milling company.
Assuming without deciding, that, where there is nothing
on the face of the instrument to show that the sigmers
were acting for another, this right exists, do the facts
warrant a decree of reformation? The miuutes of
the corporation meeting of December 13, 1909, recite:
“Motion made by W. D. Linden, that the treasurer be
instructed and is hereby given power to borrow $2,500
or more on the Farmers Alfalfa Milling Company notes,
of Hershey, Nebraska. Seconded by Aunderson. Motion
carried.”’

Laubner is not mentioned in the motion, hence he
had no authority to act for the corporation, and his
signature could not bind it. It could only bind him
personally. Even as to the treasurer, when it is
remembered that the milling company had about $3,300
in farmers’ notes on hand, this motion is ambiguocus.
Does it mean that the treasurer is authorized to borrow
on notes to be executed by the corporation, or that he
is authorized merely to pledge the notes then held by ii?

The Negotiable Instruments Act provides: ‘“Where the
instrument contains or the person adds to his signature
words indicating that he signs for or in behalf of a
principal, or in a representative capacity, he is not
liable on the instrument if he was duly authorized: hut
the mere addition of words describing him as an agent,
or as filling a representative character without dis-
closing his principal does not exempt him from personal
liability.”” Rev. St. 1913, sec. 5338.
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It is settled law that, in order to justify the reforma-
tion of a written instrument, the proof that it does not
conform to the intention of the parties, and was made
by mistake, must be clear, convincing and satisfactory.
While a preponderance of the evidence is all that is
required, the fact that the note bears no evidence upon
its face that it is other than the individual obligation of
the men who signed it raises a strong presumption,
and under the statute almost an unrebuttable, that the
defendants did just what they intended to do, and that
it is their individual obligation. TUnless this presump-
tion is overcome by convincing proof, the instrument
must stand as it was written. This court has stated
these principles repeatedly. Topping v. Jeanette, 64
Neb. 834, and cases cited in opinion. Also, Baker .
Montgomery, 78 Neb. 98; Bingaman v. Bingaman,
85 Neb. 248.

It is a significant circumstance that the note sued
upon is not the original note, but a new obligation
given after its maturity, and at a time when the
evidence indicates it was well known that the corpora-
tion was in financial straits. Moreover, the direct
testimony by an apparently disinterested witness that
he heard the banker refuse to make the loan to the
corporation, but offer to make it to the defendants
themselves, seems to us entitled to much weight.

We are of the opinion that the surrounding circum-
stances, when all the testimony is considered, tend to
weaken rather than strengthen the defendants’ testi-
mony, and that the evidence is not sufficient to justify
- the reformation prayed.

Defendants insist that the judgment should stand,
for the reason that the note was on its face payvable
to the Welpton Investment Company, and there is no
indorsement or assignment from that company to the
plaintiff. They objected to its introduction in evidence
on that ground. As a general rule, an action on a
negotiable promissory note must be brought in the
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name of the payee, indorsee or assignee, but the
petition pleads that, though the note was made pay-
able to the Welpton Investment Company, and plain-
tiff intended to deliver the same to it, this was mnever
done, and plaintiff is now the owner and holder of the
note, and entitled to the money due thereon.

It is in evidence that the note was made payable to
the Investment Company, ‘‘with the expectation, as
was customary, for said plaintiff bank to deliver said
note to said Welpton Investment Company, and with
the expectation that said Welpton Investment Company
would refund to said plaintiff the consideration for said
note, but that said note was not delivered to said Welp-
ton Investment Company, and that said note remained
the property of the Sutherland State Bank, and that
said Sutherland State Bank furnished the considera-
tion.”’

The petition sets forth a good and valid reasor in
equity why the suit was brought in the name of plain-
tiff, and the evidence supports its allegations. 3 R. C.
I. p. 991, sec. 199. No one else had any real or
actual interest in the instrument, and the action must
he brought in the name of the real party in interest.
It has been held: ‘‘The owner of a promissory note,
in which a third party by mistake or inadvertence is
named as payee, may sue on it without indorsement,
on proof of such ownership by evidence other than the
note.”” Spreng v. Jumi, 18 Am. & Eng. Ann. Cas. 222,
109 Minn. 85. This principle applies.

Considering the whole transaction, we are satisfied
that plaintiff is entitled to maintain the action in its
own name, and that the defendants have not sustained
the burden of proof in their cross-action to reform the
instrument. The judgment of the distriect court is
therefore reversed, with instructions to ascertain tke
amount due upon the note, and render Judgment
accordingly.

REevERsED.

Sepewick, J., not sitting.



142 NEBRASKA REPORTS. [Vor. 103

State, ex rel. Reed, v. Garden County.

StaTE, Ex REL. WiLLls K. REED, ATTORNEY GENERAL,
RELATOR, V. GARDEN COUNTY ET AL., RESPONDENTS.

FiLED FEBRUARY 1, 1919. No. 19387.

- Counties: Bouwnparies. The boundary between Grant county and Gar-
den county held to be the section line running north and south
three miles west of the range line between ranges 40 and 41, in
townships 21, 22, and 23.

Original application for writ of ouster. Writ al-
lowed.

Willis E. Reed, Attorney General, George .W. Ayres,
A. D. Fetterman, W. H. Thompson and D. F. Osgood,
for relator.

.H. J. Curtis and F. A. Dutton, contra.

Rosg, J.

This is an original action in the nature of quo war-
ranto brought in the supreme court by the state of
Nebraska, on the relation of the attorney gemeral, to
oust Garden county and its officers from exercising
jurisdiction over a strip of land about 1& miles long
and about three miles wide running north and south in
townships 21, 22, and 23 north, range 41 west of the
sixth principal meridian; it being alleged that the
territory in controversy is in Grant county. Respond-
ents in their answer deny the allegations on which re-
lator bases his prayer for the writ. To the answer
relator demurred. In an opinion overruling the de- -
murrer there is a statement of the case. State v.
Garden County, 99 Neb. 807. Hon. William Mitchell
was appointed referee to take the testimony and to
report his findings of fact and conclusions of law.
Upon a full hearing, after taking testimony at great
length on both sides, the referee found the issues in
favor of relator. Defendants excepted, and the case
is presented on the exceptions. The controversy be-
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tween Qrant county and Garden county is deseribed
by the referee in his report as follows:

““The question involved is whether the territory
three miles west from the east side of range 41, in
townships 21, 22, and 23, west of the 6th P. M., is in
Grant or Garden county, Nebraska. It is contended by
Grant county that the 25th degree of longitude west
from Washington is the west line of Grant county.
Garden county contends that the west line of Grant
county is the range line between ranges 40 and 41 in
said townships. Just where the 25th degree of longi-
tude was located on the earth’s surface no one seemed
to know prior to 1912. Grant county claimed that it
was at or near the west line of the aforesaid disputed
territory. In 1912, at the request of Grant county, E.
C. Simmons, deputy state surveyor, established by sur-
vey the aforesaid degree of longitude approximately
three quarters of a mile east of the west line of said
disputed territory, and Grant county, admitting the
correctness of said survey, has since claimed the line
established by said survey as the 25th degree of longi-
tude as and for the west line of said county.

“Grant county claims said disputed territory because
it contends that it has long exercised jurisdiction and
authority over same, and also because it is east of the
25th degree of longitude found and established by
the Simmons survey. Garden county claims said dis-
puted territory, without regard to where said 25th
degree of longitude is located, because it contends that
it and Deuel county have long exercised jurisdictiou
~and authority over same. Garden county was formed
in 1910 from a part of Deuel county.

““Where the 25th degree of longitude west from
Washington is located and whether or not the different
acts defining the boundaries of Grant county, passed by
the legislature of Nebraska, are unconstituticnal are
not the vital questions in issue. The moving con-
sideration for the decision in this case mnecessarily in-
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volves the question of jurisdiction over the territory
in question.

‘““Each county contends that it has always exercised
exclusive jurisdiction over said disputed territory. This
case, in my opinion, should be decided solely in favor
of the county whose equitable claim of jurisdiction over
the territory in question preponderates, if the record
discloses such a state of facts. In order to do this it will
be necessary to examine the evidence. It would not be
possible to present within reasonable bounds any con-
densation of the great mass of evidence given at the
trial that would materially aid the court in dealing with
exceptions to this report. To give a just impression
of its value, it would be necessary to set out an ab-
stract of same. While it may be improper, yet, for
the purpose of showing the court the reasons for my
decision in this case, I am going to cite to the court, in
a limited way, the evidence on which I base my findings
of fact and conclusion of law.”

Following this statement the referee makes specifie
findings on the issues of fact and concludes as follows:

“I therefore find that the 25th degree of longitude
west from Washington is the boundary line between
Grant and Garden counties, Nebraska, and that said
25th degree of longitude is located in townships 21, 22, -
and 23, range 41, at the place where the survey of said
territory made by E. C. Simmons, deputy state sur-
veyor, in 1912, establishes and locates same,

“I further find that a writ of ouster should issue
against Garden county and its officials, and that they
be ousted from all parts of said territory east of the
25th degree of longitude west from Washington in
townships 21, 22, and 23, range 41, and that Garden
county pay the costs of this action.

“My conclusion of law is that Garden county is pre-
vented by the equitable doctrine of estoppel or laches
from now claiming that the boundary line between
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Grant and Garden counties is the range line between
ranges 40 and 41 in townships 21, 22, and 23.

“In view of the fact that said 25th degree of longi-
tude west from Washington dismembers farms and
ranches and places them in different counties, and that
without regard to section lines as established by
government survey, I recommend that the court fix the
west line of said disputed territory, as claimed by
Grant county, three miles west of the range line he-
tween ranges 40 and 41 in townships 21, 22, and 23 as
the boundary line between Grant and Garden counties,
Nebraska.’’

It is argued on behalf of respondents that the findings
on which the referee bases his conclusions are not sup-
ported by the evidence. The testimony is too vo-
luminous for analysis in an opinion, but the findings
which control the decision are amply supported by
the evidence. It follows that the exceptions are
overruled, and that the report of the referee is com-
firmed.

It is therefore adjudged that the boundary between
Grant county and Garden county is the section line
running north and south three miles west of the range
line between ranges 40 and 41 in townships 21, 22,
and 23. Writ of ouster allowed to prevent defendants
from exercising county jurisdiction beyond the boun-
dary described.

WRIT ALLOWED.

The following opinion on motion for rehearing was
filed April 4, 1919. Rehearing denied.

Per Curiam.

On the motion for rehearing, it is contended that, as
the finding is that the 25th degree of longitude west
from Washington is the boundary line between the
two counties, the order fixing the line three miles west
of the range line amounts to an arbitrary change of the

county line, which of course the court is not author-
103 Neb.—10
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ized to do. The court understood the finding to be that
the 25th degree of longitude was originally fixed by fhe
legislature as the boundary line, but that Garden
county is prevented by estoppel, as is explained in
our former opinion, from now claiming that as the
practical boundary line, and as both counties have
ignored that as the boundary and the townships have
been organized and farms and ranches located with
reference to a different boundary line, the line so
established by the practice of the public and of the
farm owners should be regarded as the trze line, and
it was therefore so adjudged in the decision.

Irvin F. Cross, appeLLANT, V. FRANK L. PROHASKA ET
AL., APPELLEES,

FILEp FEBRUARY 1, 1919. No. 20336.

Appeal: BiLL or ExceEprions. A purported bill of exceptions not al- *
lowed by the trial court or not authenticated by the clerk of the
district court will be disregarded on appeal.

Apprar from the district court. for York county:
Georce F. Corcoraw, Jupce. Affirmed.

George W. France and F. C. Power, for appellant.
E. A. Gilbert, contra.

Rosg, J.

This is an action to recover a commission of $500
for the sale of land. From a judgment on a verdict in
favor of defendants, plaintiff has appealed.

The assignments of error are based on miscondnet
of a witness and of the jury.” The evidence has not
been preserved by a bill of exceptions, and without the
evidence the merits of the assignments cannot be
determined. What purports to be a bill of excep-
tions was filed in this court, but it was not allowed us
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such by the trial judge or authenticated by the clerk
of the district court. It must therefore be disregarded
on appeal. Dugger v. Smith, 94 Neb. 552; Gay w.
Reynolds, 57 Neb. 194.

AFFIRMED.

STATE, EX REL. WILLIAM TOOP ET AL., APPELLANTS, V.
Areerr V. TrOMas, COUNTY ATTORNEY, APPELLEE.

FiLep FEBRUARY 1, 1919. No. 20210.

1. Aliens: INHERITANCE: HScHEAT. Under sections 6273, 6274, Rev.
St. 1913, nonresident aliens cannot inherit title nor right of pos-
session of lands in this state; but, the same must be forfeited
to the state as provided in those sections.

2. Mandamus: PArTiES: FORFEITURE OF LANDS. It is the duty of the
county attorney of the county in which the lands lie to procead
under the statute to forfeit the lands to the state, and, if he re-
fuses or neglects to do so, such nonresident alien heirs may en-
force sucih action by mandamus.

3. Bscheat: RIgHTS OF NONRESIDENT ALIENS. When landg of a dece-
dent, from whom such aliens would inherit if residents of the
state, are so forfeited to the state, they are entitled to the value
of such portion as they would, if residents, inherit; such value
to be ascertained as provided in the statute.

Aprpear. from the district court for Butler county:
Grorce F. Corcoraw, Jupnce. Reversed, with directions.

Crane, Boucher & Stermburg and Bulkley, More &
Tallmadge, Tor appellants.

R. C. Roper, C. M. Skiles and A. V. Thomas, contra.

SEDpGWICK, J. .

John Toop, a resident of Butler county, in this state,
died, leaving a widow and no children. At the time
of his death, he was the owner of a farm in that county.
Some time after his decease his widow also departed
this life, and these relators, who are his nieces and
nephews, being children of a deceased brother and
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sister, and are residents of Great Britain, began this
action in mandamus in the district court for Butler
county, to require the respondent, as county attorney
of that county, to proceed under article V (secs. 6272-
6276), Rev. St. 1913, relating to escheats, to forfeit io
the state the title in this land. The respondent filed a
general demurrer to the petition, which was sustained
by the court, and the action dismissed; and the
relators have appealed to this court.

There is no contention but that the petition alleges
facts sufficient to require the determination of the
question whether the relators as nonresident aliens
have any interest in the real estate in question, or in
the proceeds thereof when the title is forfeited to
the state. Section 6273, Rev. St. 1913 provides:
‘“‘Nonresident aliens and corporations not incorporated
under the laws of the state of Nebraska are hereby
prohibited from acquiring title to or taking or holding
any lands or real estate in this state by descent, devise,
purchase, or otherwise, only as hereinafter provided;
* * * it shall be the duty of the county attorney in
the counties where such lands are situated to enforce
forfeitures of all such lands as provided by this arti-
cle.”” The next section, 6274, Rev. St. 1913, repeats the
provision that it shall be the duty of the county attor-
ney to proceed to forfeit the title to the state, provides
how the action shall be begun and summons shall
be served ‘‘upon the nonresident alien defendants,’’ and
continues: ‘‘And the court shall have power to hear
and determine the questions presented in such cases and
to declare such lands escheated to the state. * * *
The heirs or persons who would have been entitled to
such lands shall be paid by the state of Nebraska the
full value thereof, as ascertained by appraisement apon
the oaths of the judge, treasurer and clerk of the
county where such lands lie, and such lands shall
then become subject to the law, and shall be disposed
of as other lands belonging to the state. * * * The
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widow, heirs and devisees, or either of them, of deceased
nonresident aliens, may, * * * instead of the for-
feiture herein provided for, have the lands sold as in
partition’’ and in such case the land shall be sold and
the proceeds ‘‘shall be divided according to the re-
spective interests of the parties the same as if there
had been no escheat.”’

Under these provisions such nonresident alien heirs
do not acquire the legal title to the land, and cannot
take or hold the land, that is, they cannot enforce pos-
session of the land. But when the county attorney has
performed his duty, and the lands are sold as in parti-
tion, they take their portion of the proceeds ‘‘according
to the respective interests of the parties.”” The heirs
of this estate, or some of them, have been interested
in several actions in which they attempted to assert
title in this land, and have failed because under this
statute they cannot by descent take title nor right of
possession. This article V was enacted in 1889 (Laws
1889, ch. 58); and former acts in regard to interests of
nonresident aliens in real estate were by that act re-
pealed. Since the enactment of that statute, there have
been several decisions of this court in which the statute
was referred to and some of its provisions were con-
strued. Tn Glynn v. Glynn, 62 Neb. 872, the provision of
the statute that ‘‘the provisions of this act shall not ap-
ply to any real estate lying within the corporate limits
of cities and towns’’ was construed, and it was held
that nonresident alien heirs could inherit the title to
real estate situated in cities and towns, and that a
resident alien within the meaning of the Constitution
was one who resides in the state of Nebraska. What in-
terest they would take in lands in the state not in cities
and towns was not involved in the case, but the opinien
recited that they were ¢ prohibited from acquiring or
holding any lands or real estate in this state by descent,
devise, purchase, or otherwise’” which is strictly true so
far as acquiring by descent the title or right of posses-
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sion of lands. In Dougherty v. Kubat, 67 Neb. 269,
the same question was involved as to the right to in-
herit the title and right of possession of lands situated
in corporate limits of cities and villages, and Glynn «.
Glynn, supra, was followed and adhered to. In neither
of these cases was anything involved or even stated in
regard to the right of these heirs to have the iitle
transferred to the state and be paid the value therecf,
as provided in the act. In the more recent case, brought
by some of the heirs of John Toop (Toop v. Palmer,
97 Neb. 802), the judgment of the district court was
affirmed, in which it was held that the resident heirs of
John Toop, who could inherit the legal title and right
of possession, could maintain an action to set aside a
deed which they had been induced to execute upon the
false representations that the alien nonresident heirs
had the same rights of inheritance and possession that
they themselves had. There is perhaps some language in
that opinion that might be considered as derogatory to
the rights of these parties to the relief herein de-
manded, but nonresident aliens, who are not parties
to that proceeding, would not be bound by such ex-
pressions, particularly as they do mnot seem to have
been necessary to the decision in that case. In Glynn
v. Glynn, supra, it was held that the proviso in the
statute, that it should not apply to lands within cities
and towns, ‘‘by implication at least, is a legislative
declaration that lands within the corporate limits of
cities and towns should remain unaffected by the com-
mon-law doctrine of inheritance, and that the general
law of descent should apply.’” By the same reasoning
the provision of the statute that they should take no
-interest ‘‘only as hereinafter provided,’’ and that the
lands should be sold and the proceeds ‘‘divided szc-
cording to the respective interests of the parties the
same as if there had been no escheat,”” is, by implica-
tion at least, the legislative declaration that the right
to the value of the ‘‘respective interests’’ ‘“should re.
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main unaffected by the common-law doctrine of in-
heritance,’” and that so far the general law of descent
should apply.

The county attorney ‘should have proceeded under
the statute to forfeit the title and right of possession
to the state, and the judgment of the district court is
reversed and the cause remanded, with instructions ‘o
allow all persons claiming any intercst in the lands
to become parties to the proceedings, and to ascerfain
their interests, and, at the request of any interested
party, proceed as in actions for partition, and enter
judgment accordingly; the costs now incurred to be
paid by the parties incurring them, and sabsequent
costs to abide the result as in partition.

REVERSED.

Lerrox and AwvpricH, JJ., not sitting.

The following opinion on motion for rehearing was
fled May 17, 1919. Rehearing denied.

Prer Curiam.

In the briefs upon the motion for rehearing it is
assumed that chapter 58 of the Laws of 1889 has no
application to nonresident alien heirs of a resident
of this state. The first section of the act applies to all
nonresident aliens, and provides that they shall rot
take or hold lands by descent. So far as they are
prevented from inheriting, their rights would, of course,
revert and escheat to the state; and the purpose of
the act is to provide for such cases where the rights
of nonresident alien heirs revert and escheat to the
state. And, so, the nonresident alien heirs of a resi-
dent of the state are in the same position as are such
heirs of a nonresident of the state. It would be strange
indeed if the legislature had intended to discriminate
against the heirs of a resident and in favor of the heirs
of a nonresident. ‘‘No distinction shall ever be made by
law between resident aliens and citizens in reference to
the possession, enjoyment or descent of property.”’
Const., art. I, sec. 25. And, so, in Glynn v. Glynn, 62



152 NEBRASKA REPORTS. [Vor. 103

Dieter v. Doolittle Produce Co.

Neb. 872, it is said: ‘“The record also discloses ‘hat
Robert Glynn, deceased, was an alien; but, in view of
our constitutional provisions respecting alien residents,
that fact is not of importance.’’
The motion for a rehearing is :
OVERRULED.

Lerrox, J., not sitting.

Epwarp F. DieTer, APPELLEE, v. DoOLITTLE PRODUCE
CoMPANY ET AL., APPELLANTS.

F1rep FEBrUARY 1, 1919. No. 20268.

1. Master and Servant: ASSUMPTION oF RISK. An employee by his
contract of employment assumes the ordinary risks and dangers
incident to his employment. If, however, the machinery or ap-
pliances furnished by the employer are known to the employee to
be defective and dangerous, but he is induced to continue in such
service on the promise of the employer to remedy such defect,
and he relies on such promise, he does not thereby assume the
risk of an injury he may sustain by reason of such defective ma- -
chinery or appliance.

2. Bvidence examined, discussad in the opinion, and held sufficient
to support the verdict.

Arpean from the district court for Lincoln county :
Hansox M. Grimes, Jupce. Affirmed.

Hoagland & Hoagland and George N. Gibbs, for ap-
pellants.

Beeler & Crosby, contra.

"Drax, J.

Plaintiff is a baker by trade. He sued defendants ‘o
recover for personal injuries sustained by the bursiing
of a hot-water tank in defendants’ bakery while in
their employ. He recovered a verdict and judgment
thereon for $1,300, and defendants appealed.

The bakery consists of a salesroom fronting on the
street with a bakeroom in the rear. The tank in
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question was an ordinary 30-gallon hot-water kitchen
range tank, formerly used in connection with a kiteh-
en range, that was converted by defendants inte a
steam hoiler and installed by them in the bakeroom
hefore plaintiff’s employment began. It was used te
generate the steam used by bakers to keep the bread
moist. The force of the explosion carried the tank
through the ceiling of the bakeroom, the ceiling of the
room immediately overhead, and through the roof.
When the tank exploded plaintiff was alone in the bake-
room. He sustained severe face and body burns. A
leg was broken in two places. A rib was broken and an
eardrum punctured. Some of his injuries are perwa-
nent; the broken leg being two inches shorter than
normal.

Plaintiff pleaded generally defendants’ negligence in
supplying neither a steam gauge nor ‘‘a proper boiler
of sufficient strength’’ and ‘‘in allowing said boiler to
remain in its defective condition.”” In view of plain-
tiff’s allegations and evidence on this point that will
be presently noted, the court did not err in overruling -
‘‘defendants’ motion to withdraw from the jury the
issue of a defective boiler outside of the question of a
steam gauge.”’

The plumber who was employed by defendants to
convert the tank into a steam hoiler and install it testi-
fied that he did so under protest, and that he told oune

of the defendants at the time that the tank as installed .

was unsafe. He said that the 40 feet of steam coil
was sufficient to heat a boiler of 300 gallons capacity,
and that the 30-gallon tank to which the coil was ai-
tached would generate too much steam for safety, and
that the small tank was not of sufficient strength to
withstand the ordinary pressure.

. Tt is admitted by defendants that no steam gauge
was ever attached to the tank, but considerable stress
is laid on the fact that a ‘‘pop-off valve’ was at-
tached thereto before plaintiff entered their employ.
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On this point Frank T. Sullivan, a plumber, as disclosed
in defendants’ brief, testlﬁed “Q. Is there any
accuracy as to the pressure your pop-off is withstand-
ing, unless it is tested by a steam gauge? A. No; you
can’t tell a thing about it without you compare 1t with
the steam gauge.”” On the cross-examination by defend-
ants, W. T. Green, a plumber, testified: Q. What
benefit would a steam gauge have been on the tank, with
a pop-off that was working there that would pop off at
about 10 pounds, to prevent a blow-out? A. Thkere
would be no way of telling, unless this pop-off would be
set by a steam gauge, to tell whether it was set at 10
pounds or 100 pounds, and by using a steam gauge it
would indicate the amount of pressure on the boiler
at all times.”

Defendants argue that the testimony respecting in-
stallation has no bearing on the issues. It seems to us
that the court did not err in admitting it. The svidence
bore on the question of defendants’ negligence as to
whether they installed and retained a defective boiler
without a steam gauge. The evidence was explanatory
of the accident. It is reasonable to believe that the
jury concluded that, had there been a steam gauge cn
the boiler, a reasonably prudent man would have dis-
covered the danger in time to have prevented the ex-
plosion, or in any event to have made his escape. It
was not shown in the premises that plaintiff was other
. than a reasonably prudent and careful man, and the
jury after seeing and hearing him testify were betier
able to pass on that question than a reviewing court
can be with only the typewritten page for its guidance.
There is testimony from which the jury could find that
plaintiff was not placed in charge of the bakery with
instructions or permission to procure such fixtures or
safety appliances as he deemed necessary.

Plaintiff was a baker. It does not appear that he
was conversant with steam fitting or plumbing. In
defendants’ brief it is said: ‘It appears that in mak-
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ing bread it is necessary to use a small amount of steam
or vapor in the proof-box in order to moisten the bread,
and this can be secured in various ways. In some
bakeries the steam is generated by heating a pan of
water on a gas stove, or by placing a heated brick in
a pail of water, or by conveying the steam from the
mouth of a teakettle through a rubber hose to what is
called the proof-box.”” This statement naturally sug-
gests that, if any of the agencies for creating steam so
pointed out had been used by defendants, there would
have been no explosion. It is also said: ‘‘In the
instant bakery a pipe extended from the top of the
boiler to the proof-box with a stop-cock near the end,
through this pipe the small amount of steam was con-
veyed as rieeded in the baking of bread.”’

Defendants maintained their living rooms over the
bakery. It was shown that the rooms were heated by
steam radiators that were attached to the hot-water
tank in question, and that they were so installed to
relieve in part the steam pressure in the tank. It is
not in evidence that in May, when the explosion oc-
curred, that steam was permitted to circulate in or
escape through the radiators, and without proof the
jury would not, of course, assume that such was the
case. So that the radiators at the time of the explosion
afforded no relief from excessive steam pressure in
the tank. ‘

Defendants argue that plaintiff assumed the risk of
his employment. On the cross-examination plaintiff tes-
tified: ‘“Q. You never went up and told her that you
were going to quit work unless she fixed it and got a
steam gauge, did you? A. No; I didn’t think it was -
necessary. She had promised to put it on.”” Tt is in
evidence that on two or more occasions one of the
defendants told plaintiff in response to an inquiry by
him that a steam gauge had been ordered. Defendants
complain because the petition does not in direct terms
allege a reliance by plaintiff on the promise, but the
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attention of the district court was not challenged cn
this point, and the case was apparently tried on tike
theory that reliance on the promise was pleaded. It is
in evidence that plaintiff repeatedly requested and
defendants as often promised to install a steam gauge,
and that he remained in their employ in reliance on
their promise. The jury were justified in finding from
the evidence that plaintiff did not assume the risk at-
tendant upon his employment, but that he remained in
defendants’ employ in reliance on their promise to
furnish needed safety devices. Sapp v. Christie Bros.
79 Neb. 701; 18 R. C. L. 696, sec. 180.

Milton Doolittle, one of the defendants, testified that
immediately after the accident he examined the faucets
that permitted the steam to escape from the bakeroom
and permitted it to enter the bread box, and they were
both closed, and the faucet of the intake water pipe
was open. Defendants asked for this instruction: ¢ The
jury are instructed that, if you find from the evidence
that the explosion of the boiler and the injury to the
plaintiff thereby was caused by plaintiff turning cold
water into such boiler and pipes connected therewith,
while the same was very hot and without sufficient
water therein, then such act would be deemed gross
negligence on the part of the plaintiff, and he cannot
recover in this action.”” The court did not err in re-
fusing to give the instruction, because this point was
apparently covered by the court’s instruction on the
rule of comparative negligence. In view of the injuries
that plaintiff sustained and the amount of the verdiet
that he recovered, it seems to us that the jury must have
taken into account the negligence, if any, that was con-
tributed to the accident by plaintiff.

Objections are made to certain instructions given
and the refusal to give other instructions offered Ly
the defendants. We have examined the points raised
on this question and on all of defendants’ assignments,
and do not find that error can be predicated thereon.

>
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The testimony conflicted on every material point, but,
having been fairly submitted to the jury under proper
instructions, we are not disposed to disturb the verdict.
Finding no reversible error, the judgment is
AFFIRMED.

LEerrox, J., not sitting.

Casper F. RaascH ET AL., APPELLEES, V. Luxp Lanp
Company ET AL.: Dawnier, S. RoCKWELL ET AL.,
APPELLANTS.

FiLep FEBrRUARY 1, 1919. No. 20295.

1. Constructive Trust. When the record title of langd is obtained from
a grantor by the fraud of a grantee, a constructive trust is there-
by created, and such grantee becomes a trustee for the grantor.

2. Attachment: Varipity. In such case, an attachment levied on the
land by a creditor of such trustee cannot be upheld.

3. Constructive Trust: PAroL EVIDENCE. A constructive trust is ox-
cepied [rumn the operation of the statute of frauds. and parol
testimony is admissible to prove the circumstances under which
an alleged fraudulent conveyance of land was made.

4. Fraud: GuiLty KNOWLEDGE. It is elementary that one who know-
ingly and at any stage of its development participates in the
commission of a fraud against another is chargeable with guilty
knowledge.

5. Quieting Title: SurriciEncy or EviDENCE. The evidence examined
de novo, and held, the judgment of the district court must be
affirmed.

AppraL from the district court for Cass county:
James T. BrcLey, Jubce. Affirmed.

D. 0. Dwyer, A. L. Tidd, Cook, Cook & OooE, C. 4.
Robbins, C. E. Tefft, H. H. Clatborne, Wayne E. Sawtell
and 4. C. Pancoast, for appellants.

Matthew Gering and Bryant & Bryant, contra.

Deax, J.
Plaintiff brought this suit to quiet title to 814 acres
of farm land in Cass and Saunders counties. It is
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charged that a conveyance was obtained from him
by the fraud of defendant Lund Land Company, ifs
officers and agents. Frank H. Warner, now deceased,
was an employee of the company. His estate ap-
pears as a defendant and cross-petitioner claiming title
by virtue of an alleged conveyance from Raasch. Six
attaching creditors of defendant Oscar Lund and of
the company filed answers and -cross-petitions and
sought to have the land subjected to the payment of
their respective claims, aggregating about $35,000, on
the alleged ground that the company or Lund, its
president, either owned or had some attachable interest
in the land. Plaintiff obtained judgment quieting title
in himself, and the suits of all cross-petitioners were
dismissed. The attaching creditors and the estate of
Warner appealed. The judgment must be affirmed.

Casper Raasch is a farmer advanced in years. Prior
to forming the acquaintance of the land company aund
its agents, he never had any active business expericnce.
H. F. Levenick was an agent, a stranger to Raasch, who
called at his farm home near Ashland, where he re-
mained about two days, and while there succeeded in in-
tetresting him in a tract of 2,580 acres of North Dakota
land that the company was offering for sale or exchange.
Before Levenick went away, Raasch agreed to meet himn
at Sioux City in a few days and go with him to ex-
amine the land.

In less than a week Levenick and Raasch together
arrived at Valley City, North Dakota, where plaintiif
was introduced by Levenick that evening to Mr. Lund,
another stranger. The three spent the evening to-
gether, and the next morning, October 14, 1915, Leve-
nick and Lund took plaintiff out about three miles in a
car to inspect the land, returning that evening. The
following morning Herbert Weston was introduced to
Raasch by Mr. Lund as a prospective purchaser of
land adjoining the 2,580-acre tract that was visited
by Raasch the day before. Naturally Mr. Weston
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wanted to examine the land before buying, and to the
suggestion that plaintiff again accompany his two
companions of the day before, and Mr. Weston, to the
land, he readily assented.

On return of the party of four to the company’s
office that evening, Weston executed a contract for the
purchase of 640 acres at $65 an acre, giving his check
to the company for $1,000 as a first payment. Raasch
immediately thereafter signed a contract of excharge
agreeing to convey his 814 acres of Nebraska land to
the company, subject to a mortgage of $28,500, in
exchange for a deed to the 2,580-acre tract at $65 an
acre; the difference in value of the respective tracts
was to be met by plaintiff turning over to the company
one-half of the crops raised on the 2,580-acre tract each
year until payment was made in full.

When the exchange contract was executed, and as a
part of the same transaction, another contract was
entored into wherein the company agreed to sell 960
acres of the North Dakota land for plaintiff at $65 aun
acre within one year, or, failing to do so, the company
was to purchase the 960-acre tract at $65 an acre.

The same evening a contract of employment was en-
tered into under which Raasch was employed at $1,500
a year as an agent of the company beginning April 1,
1916. The employment contract provides, among other
things, that Raasch should ‘‘move his family to Valley
City, * * * work from the office of the Lund Land
Company, * * * travel in search of land buyers,
take care of stocks of goods, inspect properties,”’ aund
that he should do ‘‘any work that is honorable and
necessary in connection with the general land business.”’
Comment may be spared respecting this contract, other
than to say that the feature providing that Raasch
should ““travel’’ is not without significance. The con-
tracts being executed, Raasch left Valley City at
midnight for his Nebraska home.
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As an inducement to execute the agreement of ex-
change the company represented to Raasch that, with
the exception of a comparatively small final payment
vet to be made to the vendor, the company owned the
North Dakota land free of incumbrance, when in fact
neither the company nor any of its officers or agents
had any title or interest either legal or equitable in
any portion of it, George O. Goulet being the owner.
This of course was studiously concealed from Raasch.
Plaintiff testified that he relied upon all the fraudu-
lent representations respecting the trade and owmner-
ship made by defendants, believing them to be true, and
that in reliance thereon the agreement for the exchange
of lands was executed by him.

Herbert Weston was not a party defendant, but he
was an interesting witness whose evidence is uncosn-
tradicted. He testified that Frank H. Warner, then
an agent and employee of the company, and whose
estate is a cross-petitioner, drove out to his place, about
20 miles from Valley City, to see him one or two days
before plaintiff contracted with the company. He said
that Warner told him the company had a big deal on;
that a prospective customer would be in Valley City
shortly; that, ‘“if T would come in and help them to
put it through, there was a thousand dollars in it for
me;’’ that he returned with Warner to Valley City, and
on arrival there Lund confirmed Warner’s statement;
that Lund engaged him to go through the form of
examining and purchasing a tract of 640 acres at %65
an acre, that was worth about $30, and that adjoined
the 2,580-acre tract, to the end of course that Raasch,
the prospective customer whose presence had already
been arranged for, might be stimulated and encouraged
to close a trade with the company.

Weston testified: ‘I done it for $1,000 and I never
got it either. * * * Q. Was this contract, in which
you agreed to pay $65 an acre for land which was not
worth to exceed $30, signed in Raasch’s presence and
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shown to him? A. Yes; that is what I was getting my
thousand dollars for.”” Such was the inception of the
fraudulent arrangement, in which Warner knowingly
participated, that preceded the pretended negotiations
between Weston and the company. Every fraudulcnt
detail of the deception was impressively staged as a
good faith transaction in the presence of the unsuspect-
ing plaintiff. Three days after Raasch went home the
Weston check and the contraet, having served their
purpose, were both destroyed.

As a part of its scheme the company induced Raasch
and his wife, on March 30, 1916, to execute a convey-
ance of their land to its employee, Warner, without any
consideration therefor. This was done, as represeuted
by the company to Raasch, merely as a convenience in
procuring a loan; Warner representing himself to he a
single man and a correspondent of a loan company in
Towa. It transpired, however, that Warner had a wife
and 5 adult children living in Minneapolis at the time.
It was explained to Raasch that out of the money so
to be obtained the $28,500 mortgage on his Nebraska
land would be paid off and the remainder would he
paid to Goulet on the North Dakota land. The Ne-
braska land was inspected by John F. Webber and the
loan was made by him.

He tesified that Raasch and Warner came together
to his office at Ottumwa, Iowa, to procure the $35,000
loan, and that the arrangements for the loan to be made
in Warner’s name were made by Raasch. Webbker
made out a check for $5,000 payable to Warner and
mailed it to the land company at Valley City, where
it was cashed by the company. No additional money
was ever advanced by Webber on the $35,000 mortgage:
The court established Webber’s mortgage lien of
$5,000 on plaintiff’s land.

The finding of the district court that on April 22,
1916, Warner executed and delivered to Lund a deed

in blank as to grantee is supported by thé evidence.
103 Neb.—11
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Afterwards Lund caused the name of H. C. Aamoth,
a North Dakota agent of the company, to be inserted
as grantee, with the understanding that Aamoth, as he
testified, was to reconvey to Raasch if the company
failed to make the title good to the Goulet land. It
was while the record title stood in the name of Aamoth
that the attachments were levied.

Error cannot be predicated on the court’s refusal
to continue the case to permit Warner’s adult children
to be made parties and to procure evidence. Counsel
says that, if the continuance had been granted, the es-
tate would have shown that Warner exchanged certain
property for the equity that the company or Lund
had in the Raasch land. No offer of such proof was
made. Warner’s procurement of Weston to act the
part of a pretended buyer charged him, not only with
guilty knowledge but of active participation in the
fraud. In view of the fraud of the ancestor, can the
estate now assume the attitude of an innocent pur-
chaser? It is elementary that one who with knowledge
of the fraudulent transaction knowingly participates in
it at any stage of its development is chargeable with
guilty knowledge.

About four months after the date of the exchange
agreement, namely on February 16, 1916, the company
contracted with Goulet for the purchase of the same
2,080-acre tract at $40 an aere that it had made a pre-
tence of agreeing to exchange with plaintiff at $65 an
acre. The $5,000 obtained from Webber on plaintiff’s
land was paid over by the company to Goulet as a pay-
ment on their contract with him which, with an addi-
tional payment of $6,000 at some time made by the
company, constituted all of the payments that were ever
made to Goulet. The Goulet contract with the company
was subsequently forfeited for nonpayment.

Raasch, as an employee of the company, moved to
Valley City in March, 1916, and lived in town. While
there he furnished seed wheat to the value of about
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$2,100 and paid for some improvements placed on the
Goulet land by the company’s tenants that cost him
about $400. These expenditures were incurred in re-
liance on the representations of the land company
that the title to the Goulet land would shortly be per-
fected and the tract conveyed to him pursuant to
agreement. The wheat was not yet harvested when
the Goule{ contract with the ecompany was forfeited.

Plaintiff did not live on nor have possession of the
North Dakota land, nor did he ever receive any rent
share, nor did he recover any of his expenditures nor
any part of the Webber $5,000 mortgage lien that was
placed on his Nebraska land. All of this outlay and
the mortgage lien was apparently a part of the fraud-
ulent scheme that was devised by the company. The
Nebraska tract of land was rented by Raasch to five
tenants with whom separate lease contracts were made,
and with one exception the leases were taken by Raasch
in his own name as lessor. In one lease at Lund’s re-
quest he inserted the name of the land company, and
this too seems to have been one of the fraudulent
devices of the company. Except to the tenants Raasch
did not part with the possession of any part of the
Nebraska land.

Defendants charge that plaintiff waived the fraud
and is therefore bound by his contract. But he cannot
be charged with a waiver because he did not disecover
the fraud until sometime in September, 1916, and on
October 3, 1916, or as soon as it could reasonably be
done, he began this action. During the time that the
record title stood in the name of Warner and Aamoth
as grantees, the land was, by operation of law, held in
trust for Raasch. The record title to the land held by
the respective grantees was obtained by fraud, hence
a constructive trust was created with Raasch as
beneficiary. Pollard v. McKenney, 69 Neb. 742; 1 Perry,
Trusts (6th ed.) sec. 166. Such a trust is excepted
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from the operation of the statute of frauds. Section
2624, Rev. St. 1913.

Plaintiff’s land having been held in trust by Warner
and Aamoth as agents of the land company, the re-
spective attachments of the creditors of Lund and the
company cannot be upheld, because neither the company
nor Lund ever had any title or claim either legal or
equitable to the land. Chicago, B. & Q. R. Co. v. First
Nat. Bank, 58 Neb. 548. The case before us must be
distinguished from one where a person by his own
indiscreet act creates a condition wherein either him-
self or an innocent purchaser must suffer loss. The
question of innocent purchaser is mnot involved here.
““The private creditors of the trustee have no claim
on trust property where the trust has been created by
or the fund has proceeded from some person other than
the debtor, and their attachment of it will not hold,
though the title stands in the name of the trustee as
an individual, and the creditor has no notice of the
trust.”” 2 Perry, Trusts (6th ed.) sec. 8155.

This is an equitable action, and as such we have
tried it de novo and have reached the same conclusion
as that arrived at by the district court. Finding no
reversible error, the judgment is

AFFIRMED.

LerTow, J., not sitting.

Sepewick, J. The levy of an attachment or execu-
tion creates a lien only on the title or interest of the
judgment or attachment debtor. I therefore concur in
this conclusion.

PavL GExGOo, ADMINISTRATOR, APPELLANT, V. JoHN C.
MARDIS ET AL., APPELLEES.
FiLep FeBrUARY 1, 1919. No. 20128,

1. Death, Action for: LimitarionNs. Section 1429, Rev. St. 1913,
creates a right of action which did not exist at common law. It



Vor. 103] JANUARY TERM, 1919. 165

Gengo v. Mardis.

Is a condition precedent to the right of recovery granted in this
section that the action be brought within two years after the
cause of action accrues.

The limitation imposed in this section 1429 is
independent ot the statute of limitations as found in section 7577,
Rev. St, 1913.

ArpEaL from the distriet court for Douglas county:
Avexanper C. Troup, Jupce. Affirmed.

Gurley & Fitch, for appellant.
Brogan & Ellick, contra.

AupricH, J.

On the 15th day of November, 1911, one John Butera
came to his death at Omaha, while employed as a
workman on what is known as the Flatiron Building.
Afterwards one Paul Gengo became administrator
de bonus non of the estate of the said John Butera,
deceased, and as such administrator, on December 5,
1513, filed an amended petition against the said John
C. Mardis, doing business as the J. C. Mardis Com-
pany, charging them with the wrongful death of the
decedent. This action was commenced under and by
virtue of the provisions of section 1429, art. VIII, ch.
17, Rev. St. 1913: ‘‘Actions by or against executors.”
A demurrer was filed to this petition, and after sub-
mission and argument was sustained, the decision
being that the petition did not state a cause of action,
as more than two years had elapsed from the ac-
cruing of said cause to the beginning of the action. The
purpose of said section 1429, commonly known as Lord
Campbell’s Act, was to prescribe limitations and a
remedy for a cause of action which did not exist at
common law, for at common law the cause of action
died with the death of the claimant. This statute was
enacted to provide a remedy and to entitle representa-
tives of the deceased person to begin a cause of action
because of wrongful death of the deceased, and that
it should be commenced by an administratoer, duly
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qualifying, and acting; so that said injured relative
might obtain a pecuniary benefit resulting from said
wrongful injury, or death.

It is also provided in said act that every such action
shall be commenced within two years after the deaih of
said person. This provision is contrary to the gemeral
statutory provision with respect to limitations, for
that section of said general statute provides that
when the party wanted places himself without the juris-
diction of the court, absconds, or stays in hiding so that
service cannot be had upon him, then in that case the
statute shall cease to operate; while in the case at bar
the section of the statute under which this action is
brought has its provisions checked and hemmed in as
hereinbefore stated, and every action brought under
it must be commenced within two years. Then the
proposition is: As this action was not commenced for
more than two years, does the petition state a cause
of action? We are met with the proposition that we
should construe the statute of limitations as provided
for in section 1429, together with section 7577, Rev. St.
1913, and the toll for the time which defendant stayed
away from the jurisdiction of the court should be
allowed, and, if this was done, then the petition states a
cause of action. We are deciding the proposition and
construing section 1429 for the purpose of ascertaining
whether the limitations provided in said section shoull
be construed so as to give it effect, or whether it
should be construed so as to modify and limit its pro-
visions so as to bring it under the general statutes of
limitations in section 7577. While it is true that section
7577 provides that the statute of limitations will not
run during the time the defendant is absent from the
state, absconds, or keeps himself from the jurisdiction
of the court, it is also true that in square contradiction
to this and against it is the section of the statute of
limitations provided in section 1429. The question is:
Which shall prevail? This is an important question,
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because it contains a proposition that is decisive of
this case.

It is our opinion that as section 1429 is a mere para-
graph that comprises an entire act beginning with 1420,
and was made with reference to this principal act and
independent of any other, it was made to control
and provide absolutely a time within which an action
shall be commenced. If it were not so, then it would
have been very easy for the legislature to have the
same saving clause that is found under section 7577;
but inasmuch as it does not contain any exception,
or any such provision, and no saving clause what-
ever, it is evident that it means just what it says;
and, if it does, then the demurrer in this case was
rightly sustained, and the action properly dis-
missed. If there was any saving clause provided for
in this section 1429, why was it not placed there? If
it intended to provide a condition which modifies and
stops the statute of limitations, then why did it mnot
say so? The answer is: 1t was never intended to he
any other way than the way that we find it. This
statute is not alone peculiar to Nebraska in this pro-
vision, but is a provision that has been enacted in many
other states of the Union. Lord Campbell’s Aect is in
force to-day, and has been for many years in the states
of New York, Arkansas and Kansas, and we have in-
terpretations given by the supreme courts of each of
these states with reference to the particular matter in
hand. See Kavanagh v. Folsom, 181 Fed. 401. Also it
may be stated that both by principle and analogy the
legislature meant to put in this statute the limitation
which it did, and which has been interpreted as above
stated by the courts. Whenever the legislature makes
a law to meet a situation not met by the common law,
the legislature has the inherent right to provide what-
ever it may deem proper and essential to meet a
particular situation not heretofore met. For instance,

‘the Neb -ska legislature has enacted statutes fixing
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the limitation thereto different from the general stat-
utes of limitations. For instance, the common law did
not provide a remedy for one receiving an injury
while traveling over a county bridge, and to meet (his
demand the legislature passed an act, section 2995, Rev.
St. 1913 (Laws 1889, ch. 7), for the purpose of
making counties liable for damage to person or prop-
erty. Section 2995 reads in part: ‘“Provided, however,
that such action is commenced within thirty days of
the time of the injury or damage occurring.’”’ Then
here in this statute is another statute with reference to
the county’s liability in an action growing out of defee-
tive bridges that makes a statute of limitations pe-
culiar to and especially provides for the very act itself.
Then when the legislature passed Lord Campbell’s Act,
and gave it a statute of limitations peculiar to itself, it
simply was doing what it had heretofore done, and so
has been and is recognized as peculiar to the inherent
power of the legislature itself. Thig act, with this
special provision of the statute of 30 days’ limitation,
has been held by this court to be constitutional. If
then it is constitutional to enact a statute of limitation
limiting liability to within 30 days, why is it wot
constitutional and proper to pass a statute limitine 2n
act to 24 months? The same authority or body of law-
makers that enacted section 2995 enacted section 1429,
and each lawmaking body operated and worked and
passed this law under the same Constitution, and 1f,
as has been held, it was constitutional to do the one,
under the same, or similar circumstances, it would be
constitutional to do the other under a like situation.
In the case of the City of South Omaha v. McGavock,
72 Neb. 382, it is held:

‘“Where a statute grants a new remedy, and at the
same time places a limitation of time within which
the person complaining must act, the limitation is a
limitation of the right as well as of the remedy, and, in
the absence of qualifying provisions or saving clauses,
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the party seeking to avail himself of the remedy must
bring himself strictly within the limitations.”’

Now by analogy this case is absolutely pat, and on
the proposition that the legislature is making a special
act has a right to attach to this provision a statute of
limitation that will provide for a different time than the
time provided for in the general statute, this court. has
sustained that proposition and the constitutionality of
such law. Then the plaintiff in this action, it follows, is
bound in seeking his remedy to bring himself strictly
within the limitations provided in Lord Campbell’s Act.
See Swaney v. Gage County, 64 Neb. 627. In the case
of Ellis v. City of Kearney, 80 Neb. 51, we have
by analogy a case absolutely in point. We have in
that case the situation where plaintiff was physically in-
capacitated to perform a duty enjoined by law; that is,
in bringing the action within a certain time. This court
held that the law does not excuse nonperformance, and
that such a situation is not available to extend the time,
or offer an opportunity to fix statutory liability upon
another, and in support of this proposition -cifes
Schmidt v. City of Fremont, 70 Neb. 577. In that case,
which by analogy is the precise situation we have
here, we find this court following the same and ap-
proving it. In Eihs v. City of Kearney, supra, the
court say:

“The plaintiff asks this court to hold that the 01a1
notice would suffice. To do so would be to nullify the
statute. It is not the province of the courts to make
the law, or read into it exceptions not intended by the
lawmakers.”’

Where is there a scintilla of an excuse to read
something into Lord Campbell’s Aect that was not
intended by the lawmakers, nor is there directly,
or indirectly, any intention to do the thing which thev
did not do. To do so would be to nullify the statute
and place a construction and meaning upon it that was
never intended by the legislature. In Madden v. Lan-
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caster County, 65 Fed. 188, we have a case that went
to the federal court on the question of the statute of
limitations in the special statute in the special road
act, which provided that an action must be ‘‘brought
within thirty days after the injury.”” The court heid:
«“Tt does not violate the Constitution of that state,
either by granting to counties a special immunity, or
by amending the general statute of limitations without
containing or repealing the section amended, since,
before the passage of said act, counties were not liable
to suit, and the act imposed a new liability, which
might be limited in any way the legislature saw fit.”’

That is the precise situation in the case at bar. Be-
fore the passage of the Lord Campbell Act, there was
no provision for damages growing out of injury by
death, and this act meets that situation. Therefore the
legislature had the right to limit it in any way it saw
fit. It always follows that where a statute creates a
new right of action, as Lord Campbell’s Act does, a
provision and limitation of time within which an action
must be brought, an objection cannot be made that the
time is unreasonably short and cannot be entertaired.
In Madden v. Lancaster County, supra, we find a very
learned discussion and the statute upheld, in an opin-
ion by Judge Sanborn. It has also been held by this
court in the case of Woods v. Colfax County, 10 Neb.
552, that a county is not liable for an action, or negli-
gence of action by its officers, unless made so by legis-
lative enactment, and sustain the action under the act
of 1889 making counties liable. Then the proposition
looks, both from the standpoint of principle and
analogy, that these decisions settle the question at bar,
and it cannot be denied that the legislature has the
right to fix any time it pleases in the matter of limita-
tions to any special act passed by it.

In the case of Anthony v. St. Louis, I. M. & S. R. Co.,
108 Ark. 219, it was held: “In an action against a
railway company for damages for the wrongful killing
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of plaintiff’s father, when the complaint shows on its
face that the action was not brought within the two
vears required by the statute, the defendant may avail
himself of the objection by demurrer.”” Now this is &
case in which the statute of limitations requires the
action to be brought within two years, and if in that
case, under a statute similar to our own, a defendant
may avail himself of the objection by a demurrer, why
can he not do it in this case? In the Arkansas case the
court also held: ““In actions for wrongful death, such
actions shall be commenced within two years after the
death of such person, since the two statutes relate to
different subjects, and there is no necessary repugnance
between their provisions.”” Then we have a case here
that is the same, or similar, with respect to statutes
of limitations, that we find in the case at bar, wherein
in the state of Arkansas we have a general statute of
limitations providing for a longer and different time
than nnder Lord Campbell’s Act. We find the Arkan-
sas supreme court upheld absolutely the limifation of
two years as provided for in Lord Campbell’s Act.

In the case of Rodman v. Missouri P. R. Co., 65 Kan.
645, we have the same situation, the same question that
we have in the case at bar, and that is: What are th2
limitations of actions growing out of death by wrongful
act? In section 422 of the Civil Code (Gen. St. Kan.
1901, sec. 4871), we have what is known as the Lord
Campbell’s Act, providing for damage growing out of
death by wrongful act which did not exist at common
law. Therefore it is interesting to note what the
Kansas supreme court holds upon that point. The
Kansas court say: ‘‘The limitation of two years
prescribed in the act in which such action must be com-
menced is a condition imposed upon the exercise of the
right of action granted, and this time is not extended
by the pendency and dismissal of a former action, as
provided in section 23 of the Code.”
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Thus these courts hold wherever Lord Campbell’s
Act has been interpreted, that the right conferred in
such statute is a conditional one, and that plaintiffs in
such actions must bring themselves clearly within the
prescribed conditions necessary to conferring the right
of action. So the plaintiff in this case, in seeking
remedy under the provisions of Lord Campbell’s Aect,
had to bring himself clearly within the prescribed con-
ditions necessary to conferring the right of action.
In support of these views, see Bretthauer v. Jacobson,
79 N. J. Law, 223, Anthony v. St. Louwis, I. M. & S. R.
Co., 108 Ark. 219, and Beebe v. Doster, 36 Kan. 666.
Therefore both from fact and analogy, and from the
plain provisions of Lord Campbell’s Act, we conclude
that as the plaintiff, John Butera, was killed on Novem-
ber 15, 1911, and this action was instituted on Decem-
ber 5, 1913, that more than two years have elapsed
from the death to the filing of the petition, and the
issuance of the summons.

Lord Campbell’s Aet is denominated by the New
Jersey supreme court as the ‘‘death act,”” and that
court say: ‘‘But this provision of the death act is not
an ordinary statute of limitations. It operates, not
only as a limitation of the remedy given the plaintiff,
but also is a limitation of the liability which it creates
against defendants.”” See Bretthauer v. Jacobson,
79 N. J. Law 223, 225. This is the real tenor of this act,
and this interpretation is put upon it by all the conrts
speaking with respect to the provisions of the act.
New York, Kansas, and Arkansas, without qualifica-
tion, have held, in cases precisely like the one at bar,
that the statute of limitations here involved fixed, not
.only the limitation of the liability, but the time in which
cases may be brought, and by analogy, in a state hav-
ing a special limitation, this court has held the same
thing.

Then, in view of this discussion herein submitted, we
conclude that section 1429, Rev. St. 1913, creates a
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right of action for damages by death by wrongful act,
which did not exist at common law. The enactment of
Lord Campbell’s Act provides a rule for the statute
of limitations which must operate as a condition pre-
cedent to a right of action; this time the statute fixes
is two years, and the provision is absolute; as it has
no saving clause, it must be strictly adhered to.

The finding of the trial judge is in accordance with
law and must be

AFFIRMED,
Rosg, J., took no part in the decision.

Sepewick, J., dissenting.

Ancient rules for construing statutes were more or
less arbitrary, but formerly they were pretty strictly
followed by some courts. In some cases those rules
resulted in giving to statutes a meaning that clearly the
lawmakers never intended. In modern times the courts,
at least some of them, are more careful to ascertain the
real intention and meaning of legislation. 1If, from the
purpose of the statute, that is, the defect in the law that
it was proposed to remedy, in view of existing con-
ditions that are known by everybody, and the form and
Janguage of the statute itself, the real intention and
meaning of the legislature can be ascertained, that in-
teption and meaning should control the courts.

Under the present decision, a defendant who has
laid himself liable for damages under the statute con-
strued can defeat the claim for damages and relieve
himself from all liability by absconding or concealing
himself until the limitation named in the statute has
expired. No other statute of limitations is construed to
permit this result. Did the legislature intend suck a
result? They reduced the limitation for ordinary
actions for which there is no specific limitation pro-
vided in the general Code from four to two years,
which is a longer period than is provided for various
actions particularly specified. They gave the injured
party a new right of action, a remedy which he did
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not have before, and we all agree that he must ac-
cept the limitation which the legislature saw fit to
place upon that remedy. Did the lawmakers intend
to make that remedy depend upon a contingency that
might be under the control of the very party against
whom the remedy is given? There is a general pro-
vision of the Code: ‘‘If, when a cause of action accrues
against a person, he be out of the state, or shall have ab-
sconded or concealed himself, the period limited for the
commencement of the action shall not begin to rum
until he come into the state, or while he is absconrded
or concealed.” Rev. St. 1913, sec. 7577. The act we
are construing has a special limitation, which is in
positive language: ‘‘Every such action shall be com-
menced within two years after the death of such per-
sons’’ (Rev. St. 1913, sec. 1429) and will not admit
of an exception or qualification. This is an established
rule of construction and has been frequently applied in
this state, and in fact the plaintiff concedes in his
brief that this rule applies in this case; hut the
majority opinion is entirely devoted to its discussion.
Conceding then that such actions ‘‘must be commenced
within two years,”’ what shall we say as to the intention
of the legislature as to when such action shall be
deemed to be commenced. There is a general provision
of the Code that ‘““An action shall be deemed com-
menced, within the meaning of this chapter, as to the
defendant, at the date of the summons which is served
upon him.”” Rev. St. 1913, sec. 7580. This is in
derogation of the common law. The general rule is
that an action is deemed commenced, within the meau-
ing of the limitation statutes, when the pleadings are
filed in court and summons issued, and a good fsith
attempt to get service is made. 1 Cye. 747; 1 R.
C. L. p. 338, sec. 20. In enacting the statute
we are construing, did the legislature intend
that this special statute should apply to the new act,
or was the act made complete in itself as to this as
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well as the other special provisions of the Code, relying
upon the common-law rule? This is the question dis-
cussed and relied upon by the plaintiff in his brief,
but ignored in the majority opinion which discusses
at large, and with some repetition, the point which is
conceded. The statute expressly names and fixes the
period of limitation, and although so much depends up-
on the meaning which it was intended to give to the
words, ‘“‘shall be commenced,”’ there is no cxpress ex-
planation or provision upon that point in the act. The
defendant properly urged this fact as indicating that
it was intended that the special provision of the Code
as to when an action is deemed to be commenced shall
apply to this act. But this suggestion is not, as it
seems to me, sufficient to determine the matter. Sec-
tion 7580 expressly limits its application to the actions
specified in the chapter of which it is a part, “An
action shall be deemed commenced, within the meaning
of this chapter,”’ thereby expressly limiting its ap-
plication to statutes under which the limitation is nut al-
lowed to run while the defendant conceals himself and
cannot be served. Since, in this act, the two years’
limitation is absolute whether service can or cannot be
made, it begins to run when the action is commenced.
As to when an action should be deemed commenced,
a peculiar provision, not one generally recognized,
expressly made applicable to a particular chapter of
the Code, would not necessarily be thought to apply to
a separate and distinct act which disregarded other
important provisions of the gemeral Code. If the
thought had occurred to the lawmakers that the courts
might technically apply some ancient rules of con-
struction and hold that one special provision of the
general Code had been rejected and another retained,
and so their remedy would be rendered nugatory when-
ever the defendant could evade service, they would have
declared more definitely the intention of the statute.
When we consider the defect in the law which this
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statute was intended to remedy, the conditions then
existing which are well known by all, and the statutes
then existing, we must conclude from a consideration
of this statute itself that the intention of the legis-
lature was that under this statute an action is deenied
commenced as the common law declares. In this case
the plaintiff acted in good faith and commenced an
action before the two years expired, had summons
issued, and had a summons in garnishment also issued.
The garnishment summons was properly served; and
the garnishee appeared specially and made some ob-
Jections to the form of the petition, and a new garnish-
ment summons was issued, so that if Lord Campbell’s
Act is complete in itself and an action is deemed to he
commenced as at common law and without referencs
to the special provisions of the Code, the action was
in time.

The legislature -never intended that a just cause of
action could be defeated, as this action is now de-
feated.

TeoFiL Novaxk, aPPELLEE, v. OMaHA & LINCOLN RAILWAY
& LicET COMPANY, APPELLANT.

FiLep FeBruary 1, 1919. No. 20337.

8treet Railways: OPERATION: ACTIONABLE NEGLIGENCE. It is the duty

of the motorman of an interurban car, who sees a frightened team

upon the highway close to the track in ample time to prevent

damage, to slow down his car so as to bring it either to a stop,

. or under control as he approaches the team, and if he fails to take

such precaution, and as a consequence damages result, his failure
will constitute actionable negligence.

AppeaL from the district court for Douglas county :
Leg 8. Estevie, Jubce. Affirmed on condition.

Brome & Brome and Joseph P. U%n'ck, for appellant.

Jamieson & O’Sullivan, contra.
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AxrpricH, J.

The jury in this case have found upon conflicting
testimony, and being the triers of fact, that they not
only had the right to do this, but it was their duty to
determine what was the truth after all testimony had
been submitted, and on their conscience and judgment,
and the instructions of the court, determine as to which
party should prevail; ‘‘and this finding of fact, uu-
less clearly wrong,’” will not be disturbed, because the
jury in the realm of fact is absolute so long as it finds
consistently with truth and justice: and their finding
in this case, as to whose carelessness and negligence 18
responsible for the injury complained of, in our judg-
ment, is correct.

It is admitted that the car was going east, and the
plaintiff and his team were going west, and the team,
upon seeing the car, became frightened and unmanage-
able. This occurred when the car was at least one
block or more (that being 300 feet or more) away
from the team. Then it devolved upon the motormnan
to stop his car, or to bring its speed under absolute con-
trol so that said car could be brought to a standstill
within 25 or 30 feet; but, instead of doing this as a
prudent and cautious man would naturaliy do, he
proceeded to let the car run, and never at any time
during the whole trouble did he stop it at all, but
only slightly slackened its speed. The motorman tucn
having seen the car when a block away, and being on
a level track could absolutely have stopped the car and
prevented this accident but instead he chose to keep cn
moving and at considerable speed and by so doing ran
down and injured the plaintiff herein. This situation,
the record discloses, is obvious, and not in any way
contradicted. The motorman, and a companion, a dis-
interested witness, and all parties, so far as that is
concerned, admit the car was not stopped at all, and it
is agreed that it could have been stopped to a dead

standstill, and have avoided the accident. The motor-
103 Neb.—12
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man, it appears, is responsible for this accident, and the
injury resulting therefrom. The only question for
us to determine is: To what extent were these in-
juries inflicted, and is the judgment reasonable and
just? This question presents some difficulty.

The question we are deciding herein, after finding
appellant liable, is: Was the verdict excessive, and
does the evidence sustain the amount of recovery
found by the jury? To this proposition we answer:
There is no sufficient and competent evidence to sus-
tain a verdict of $4,000. -The evidence does not clearly
show any permanent injury. The attending physician
says a callous had formed on the hip joint, but an
X-ray examination disclosed no such callous, nor any
permanent injury. The man making this X-ray ex-
amination qualified as an expert, says that, had such
injury been permanent, it would be ascertained, and
that the examination disclosed no permanent injury.
On this statement, and other evidence, it seems clear
that the verdict is excessive. After the examination
of the record and the testimony, we conclude the ver-
dict excessive, and find that the amount entitled to be
recovered by the plaintiff herein is $1,500. Unless the
plaintiff files his remittitur in the sum of $2,50¢ within
20 days, then the judgment is reversed and the cause
remanded for a new trial

AFFIRMED ON CONDITIOR.

Sepewick, J., dissenting.

The plaintiff, while driving west alongside of the
street car tracks, had some trouble with his horses. At
this time the car was approaching from the wesi at
a distance of several hundred feet, and the plaintiff
contends that the noise of this approaching car fright-
ened his horses. The defendant concedes that, vhen the
plaintiff and his horses were first observed by the
motorman, the car was running at a speed of from 20
to 30 miles an hour. The plaintiff testified that it was
going from 35 to 40 miles an hour. The plaintiff also
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testified that the car did not slacken its speed nntil the
accident complained of occurred. Plaintiff’s witness
Grabowski also so testified. These two witnesses
testified through an interpreter, and either because of
this fact, or because they were reckless, their testi-
mony seems peculiar and possibly in some respects in-
consistent. The defendant’s witness Westover, who
was riding with the motorman, testified that, before the
plaintiff was observed by the motorman, thc car was
moving at not to exceed 25 to 30 miles an hour, and
that the speed was reduced when about two blocks from
the team, and that, when the car came in contact with
the cultivator, it was moving 10 or 12 miles an hour.
The motorman testified to the same condition. Criteh-
field, a passenger on the car, testified that, when the
car was about 600 feet from the accident, it was
going about 15 miles an hour, and when the car was
9 or 3 rods from the team it seemed to rather sud-
denly stop, and that then ‘‘the team turned around a
little bit to the south, looking away from the car;
and then he (plaintiff) kind of slapped them a little
with the line, I thought, and then, when the motorman
started the car up a little bit—it was slowed up a
little, and then he started up like they were going off;
1 supposed everything was all right again, and they
started on. They made up until they came about even,
and then the team backed up, and started backing up,
and they backed clear down into the car. Q. How far
was the cultivator, the rear end of the cultivator, from
the track when the horses were turned to the south,
and before they started to back? A. They were back
in the middle of the road; I should think it would
be 15 feet, probably;’’ and that when the collision toock
place the speed of the car was from 5 to 8 miles an
hour. Walker, another witness, testified that, when the
car passed him about 500 feet from the place of ths
accident, it was going ‘‘from 10 to 12 miles, somewhexe
alovng in there.”” The car conductor testified that at the
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time of the collision the car was going from 8 to 19
miles an hour. The speed of the car when it was
1,000 or more feet from the place of the accident
could not he the proximate cause of the injury, anl
there is very little contention in the briefs upon tihat
point. The theory of the defendant, which seems io
be fairly well supported by the evidence, is that, when
the motorman first saw this team so near the track,
he immediately reduced the speed of the car to 8 or
10 miles an hour, and, as he approached the plaintiff,
the team had crossed the track and was standing
quietly with the cultivator between them and the
track some 10 or 15 feet from the track; that there
was then no appearance of danger to the plaintiff or his
team; and, as the car was passing them, they suddenly
backed the cultivator against the side of the car. This
was the substance of the defense, and it was contended
that the evidence entirely failed to show that the con-
ditions were such as to make it reasonably appear
necessary to stop the car entirely, in order to avoid
injuring the plaintiff. This defense and some questions
of errors occurring at the trial and in the instructions
are the matters discussed in the defendant’s brief, hut
they are not mentioned ir the majority opinion.
I cannot concur in this disposition of the case.

Greorge O. Dobce, apperrLee, v. Crara 1. HgearLey,
APPELLANT.

FiLeEb FEBRUARY 1, 1919. No. 20291,

1. Appeal in Equity: Time. Under the provisions of section 8186,
Rev. St. 1913, as amended by the legislature in 1917 (Laws 1917,
ch. 140), the time for taking an appeal in an equity cause begins
to run from the date of the entry of the decree or final order if
no motion for a new trial is filed. When a motion for a new trial
is filed in an equity cause, the time for taking an appeal begins to
run from the date of the overruling of the motion. Smith v, Sil-
ver, 58 Neb. 429, distinguished.
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2. Husband and Wife: NoTeE oF DMARRIED WoMAN: PRESUMPTION.
When a married woman signs a note there is no presumption that
she intended thereby to fasten a liability upon her separate es-
tate. Grand Istand Banking Co. v. Wright, 53 Neb. 574.

. Dgriciexcy JUDGMENT. In an action in equity to
foreclose a real estate mortgage given to secure notes signed by
husband and wife, judgment for deficiency cannot be rendered
against the wife when it appears by the pleadings that she was
a married woman when she signed the notes, unless the issue as
to her liability to a deficiency judgment is raised by proper alle-
gations in the pleadings.

AppeaL from the district court for Dodge county:
Freperick W. Burron, Jupce. Reversed, with direc-
tions.

J. E. Daly, for appellant.
C. E. Abbott, contra.

McGigr, C.

This is an action in equity to foreclose a real estatc
mortgage. The cause was tried to the court and a
decree in favor of the plaintiff was entered. The mort-
gaged property was sold by the sheriff and the sale
was confirmed. Thereafter the plaintiff filed his motion
for deficiency judgment against the defendants, Micliael
T. Healey, Clara I. Healey, and Mary K. Nichols.
Order to show cause why a deficiency judgment
should not be rendered was entered and was served up-
on the defendants. The defendants Michael T. Healey
and Clara 1. Healey filed objections to deficiency judg-
ment against them. On May 16, 1917, a hearing was
had upon the motion for deficiency judgment and the
objections thereto, and judgment for deficiency was
entered against the defendants, Michael T. Healey,
Clara I. Healey, and Mary BE. Nichols. On May 18,
1917, the defendants Michael T. Healey and Clara L
Healey filed a motion for a mnew trial, which motion
was, on June 11, 1917, overruled by the trial court.
The defendant Clara I. Healey appealed from the
deficiency judgment rendered against her, and filed her



182 NEBRASKA REPORTS. [Vor. 103

Dodge v. Healey.

transeript in this court on August 21, 1917. The plain-
tiff has filed a motion ‘to dismiss the appeal on the
ground that the transeript was not filed within the
time required by statute.

The plaintiff relies upon the decisions rendered Ly
this court in Smith v. Silver, 58 Neb. 429, and Ogden
v. Garrison, 82 Neb. 302. In Swmith v. Silver, supra,
it is said in the syllabus:

‘““A motion for a new trial is not essential to a re-
view of an equity cause. The filing of a motion for a
new trial will not extend the time for prosecuting an
appeal. The time for taking an appeal begins to run
from the date of the entry of the decree or final order,
and not from the ovéerruling of the motion for a new
trial.”’

When the decision in that case was rendered the
statute provided for a review in this court by pro-
ceedings in error in actions at law, and for a trial de
novo in this court npon appeal in suits in equity. Ap-
peals in suits in equity were governed by section 675 of
the Code (Comp. St. 1897). We quote a portion of
that section as follows:

““That in all actions in equity either party may ap-
peal from the judgment or decree rendered or final
order made by the district court, to the supreme court
of the state; the party appealing shall within six
months after the date of the rendition of the judg-
ment or decree, or the making of the final order, pro-
cure from the clerk of the district court and file in the
office of the clerk of the supreme court, a certified
transcript of the proceedings had in the cause in the
district court.”

In Smith v. Silver, supra, section 675 of the Code
was construed to mean just what it said in plain lan-
guage, that the party appealing shall within six months
after the date of rendition of the judgment or decrce,
or the making of the final order, procure and file in the
office of the clerk of this court a certified transeript.
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In the year 1905 the legislature repealed section 675
of the Code, and other sections of the Code providing
for a review in this court by proceedings in error of
actions at law adjudicated in the district courts, and,
in lien of all these sections of the Code, passed a new
act to provide for appeals to the supreme court in all
cases except criminal cases. Laws 1905, ch. 174. See-
tion 1 of this act, being section 8186, Rev. St. 1913,
provides:

““The proceedings to obtain a reversal, vacation or
modification of judgments and decrees rendered or
final orders made by the district court, except judg-
ments and sentences upon convictions for felonies and
misdemeanors under the Criminal Code, shall be by
filing in the supreme court a transcript certified by the
clerk of the district court, containing the judgment,
decree or final order sought to be reversed, vacated or
modified, within six months from the rendition of such
judgment or decree or the making of such final order
or within six months from the overruling of a motion
for a new trial in said cause; the filing of such trans-
cript shall confer jurisdiction in such cause upon the
supreme court.”’

In the year 1917 (Laws 1917, ch. 140) the legislature
amended this section by changing the time for filing
thé transcript from six months to three months. By
the act of 1905 the legislature provided a uniform pro-
cedure to obtain a reversal, vacation or modification of
judgments and decrees rendered, or final orders made
by district courts in all cases except criminal cases.
This procedure is applicable alike to actions at law and
suits in equity. Under the long-established practice
in this state, a motion for a new trial must be filed
and overruled before an appeal can be taken to the
supreme court in an action at law; while in a suit in
equity a motion for a mnew trial is not a necessary
precedent to an appeal, yet a motion for a new trial
may properly be filed in a suit in equity, and, if such
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motion is filed, the time for taking an appeal com-
mences to run on the date of the overruling of the
motion for a new trial, the same as in an action at
law. A motion for a new trial not being a necessary
precedent to an appeal in a suit in equity, if no such
motion is filed, the time for taking an appeal comn-
mences to run on the date of the entry of the decree or
the making of the final order appealed from. The
decision in Ogden v. Garrison, supra, is not in conflict
with our construction of the statute. In that case it
was held: ‘“To secure a review of an equity case in
this court, the filing of a motion for a new trial in the
court below is not required.”> In the case at bar the
transeript was filed in this court within three months
from the overruling of the motion for a new trial,
and therefore this court obtained jurisdietion of the
cause on appeal.

In the case at bar the defendant Clara I. Healey
contends that the trial court erred in rendering a
deficiency judgment against her for the reason that
when she signed the notes and executed the mortgage
sued on she was a married woman and that she did
not contract with reference to her separate property,
trade or business, or upon the faith or credit thereof,
and with the intent on her part to thereby charge her
separate estate. In answer to this contention the plain-
tiff says that Mrs. Healey was precluded from pleading
her d1sab1hty to contract by a finding made by the
trial court in the decree of foreclosure, that plaintitf
would be entitled to a judgment agamst her for any
deficiency, citing in support of his proposition the
“decisions of this court in Devries v. Squire, 55 Neb. 438;
Stover v. Tompkins, 34 Neb. 465; Brand v. Garnean, 61
Neb. 287, and Patrick v. National Bank of Commerce,
63 Neb. 200. The rule relied upon by plaintiff is most
clearly stated in the syllabus of the case last cited, as
follows:
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““Where, in a petition filed to obtain the foreclosure
of a mortgage, facts are alleged showing a personal
liability on the part of the defendants for the payment
of the debt, and judgment for deficicncy is asked
against them, and where the court, in its decree, finds
that they are personally liable for the payment of any
deficiency that may exist after a sale of the mortgagesi
premises, they cannot, while such decree remains in
force and unmodified, be permitted, when judgment for
deficiency is sought, to set up facts which existed
when the original decree was obtained, to show that
they are not liable.” .

That rule is not applicable to the instant case, for
the reason that no facts are alleged in the petition
showing a personal liability on the part of the defend-
ant Clara I. Healey. The petition is an ordinary peti-
tion for the foreclosure of a real estate mortgage. The
notes secured by the mortgage are set forth in the
+ petition. There is no recital in the notes, or in either
of them, that Clara I. Healey intended thercby to bind
her separate estate. It is alleged in the petition that
at the time of the execution and delivery of the notes
the defendants Michael T. Healey and Clara I. Healey,
his wife, made, executed and delivered to the plaintiff
their mortgage deed. The married state of Mus.
Healey was thus alleged in the petition, but the peti-
tion contains no allegation of fact that would make Mrs.
Healey liable to a deficiency judgment regardless of
her married state. In their answer the defendants
Michael T. Healey and Clara I. Healey admit that at
the time of the execution and delivery of the notes and
mortgage they were husband and wife. The evidence
taken at the trial was not preserved, and is therefore
not before us for consideration. The finding in the
decree that Mrs. Healey would be liable to a defi-
ciency judgment is not, however, aided by the presump-
tion that evidence was taken at the trial to sustain it,
for the reason that evidence tending to prove Mrs.
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Healey’s liability to a deficiency judgment, regardless
of her married state, would have been inadmissible
under the pleadings. It will not be presumed that such
evidence was erroneously admitted by the trial court,
and, if it had been admitted and was now before us, it
would not be considered in this court on a trial de novo.
The finding in the decree of foreclosure that the
plaintiff would be entitled to a deficiency judgment
against Mrs. Healey is not sustained by the pleadings,
and did not preclude Mrs. Healey from pleading her
disability to contract, when deficiency judgment was
sought by the plaintiff. In her showing of cause why
deficiency judgment should not be rendered against
her, Mrs. Healey alleged that she was a married woman,
‘““the wife of Michael T. Healey, and that at no time
has she been engaged in business in any manner what-
soever, save and except as the housewife and mother in
the home of Michael T. Healey, and that she has
not carried on trade or business on her sole and
separate account; that in the transaction upon which
the above entitled action is based Clara I. Healey did
not bind her separate estate, nor was the consider-
ation for the necessaries of life such as would render
her liable for the payment thereof.”” The plaintiff
moved to strike Mrs. Healey’s showing of cause from
the files on the grounds ‘‘that the allegations thereof
are redundant and immaterial,”’ and ‘‘that the same
does not show any reason why deficiency judgment
should not be rendered.”” By this pleading the plain-
tiff confessed the truth of Mrs. Healey’s allegations
of cause why deficiency judgment should not be ren-
dered against her, but sought to avoid the force of the
allegations on the grounds that they were immaterial
and insufficient. We think that Mrs. Healey’s showing
of cause was material and amply sufficient to show that
she was not liable to a deficiency judgment. In render-
ing a judgment for deficiency against the defendant
Clara 1. Healey the trial court erred.
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“The common-law disability of a married woman to
contract is in force in this state, except as abrogated
by statute. She may make contracts only in reference
to her separate property, trade or business, or upon
the faith and credit thereof and with the intent on her
part to thereby charge her separate estate. * * *
When a married woman signs a note there is no pre-
sumption that she intended thereby to fasten a liability
upon her separate estate.”” Grand Island Banking Co.
v. Wright, 53 Neb. 574.

The judgment for deficiency rendered against the
defendant Clara I. Healey should be reversed, and
plaintiff’s motion for a deficiency judgment against
said defendant should be overruled.

Per Curiam. For the reasons stated in the foregoing
opinion, the judgment for deficiency rendered against
the defendant Clara I. Healey is reversed, the cause is
remanded, with direction to said district court to enter
an order overruling plaintiff’s motion for deficiency
judgment against said defendant, and the foregoing
opinion is adopted by and made the opinion of the
court.

REeverseD,

AnxNa McWILLIAMS ET AL., APPELLANTS, V. LEWIS ANDER-
SON ET AL., APPELLEES,

Firep FEBRUARY 15, 1919, No. 20315.

1. Deeds: CaNnceraTiON: EvipEnce. Plaintiffs sue to cancel, on the
ground of fraud and undue influence, a deed executed by their fa-
ther conveying a farm to defendants. The evidence has been
examined and found insufficient to support the allegations of the
petition.

2. Costs: Briers. When a party fails to conform to rule 12 (94 Neb.
XI) in the preparation of his brief, the court may on its oewn
motion refuse to allow a fee to be taxed for the brief, or so much
thereof as fails to conform to the rule.
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AppraL from the distriet court for Lancaster county:
Wirrarp E. Stewart, Jubce. Affirmed.

Berge & McCarty, for appellants.
George A. Adams and J. J. Ledwith, contra.

Mozrzissey, C. J.

This is a suit in equity wherein plaintiffs pray that a
contract made by their father, now deceased, with
defendants, for the sale of an 80-acre farm, and a deed
thereafter executed in fulfilment of the contract, and a
note and mortgage executed by defendants as a part of
the purchase price, be canceled and set aside, and
the title to the real estate quieted in the heirs of
Andres L. Anderson, deceased. Plaintiffs and defend-
ant Johanna Anderson are the daughters and only
heirs at law of Andres L. Anderson. There was judg-
ment for defendants. The appeal presents only a
question of fact.

In 1905 Andres L. Anderson, then 75 years of age,
executed a written contract, whereby he agreed to con-
vey to his son-in-law, defendant Lewis Anderson, the
family homestead of 80 acres for $3,600. There was
then a mortgage on the farm for $1,000. By the termns
of the contract defendants assumed this mortgage and
agreed to execute a second mortgage for $2,600 as the
remainder of the purchase price. The contract was
not signed by the wife of Andres L. Anderson. Sub-
sequent to the execution of the contract the parties were
advised that, because of the homestead character of
the land and the failure of the wife to join in its
execution, the contract was void. The contract re-
served to the owner and his wife the right to occupy
the house and about one-fourth of the land during the
lifetime of either. Andres L. Anderson continued to
occupy the premises until 1907, when, under an ar-
rangement between him and the son-in-law, there was
a small house erected within a few feet of the son-in-
law’s house, and the old gentleman and his wife, who
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was then 84 years of age, removed thereto and defend-
ants have since used the entire 80 acres. In 1910 the
deed, now sought to be canceled, was executed by the
old people in fulfilment of the contract theretofore
made, and defendants executed and delivered to Andres
L. Anderson a note in the sum of $2,600, secured by
mortgage on the real estate conveyed by the deed. In
1911 Andres L. Anderson executed a will bequeathing
the major portion of his property to defendant Johanna
Anderson. This will has been denied probate. It is
not involved in this suit, and appears to have hbeen
brought in only for the purpose of showing the general
dealings between the parties. An earlier will is men-
tioned, but we do mnot find it in the record, and it is
not involved. Andres L. Anderson and his wife hoth
died in January, 1913.

It is claimed that the price fixed in the contraet is
less than the value of the property. The price fixed
was $3,600 while plaintiffs assumed in their hypothetical
question that the true value was $4,500. This is a
difference of only $900, and we may assume the plain-
tiffs made claim for as great a value as their evidence
would warrant. A banker who took the acknowledg-
ment to the deed in 1907 was examined at great length
on the question of values. He had followed the banking
business in that vicinity for many years, had bought
and sold farms, and showed a familiarity with farm
values. He placed the value of the land in 1905 at not
to exceed $40 an acre. The land appears to have ad-
vanced somewhat between 1905 and 1907 when the deed
was executed, but, after making allowance for snch
advance as had taken place, the consideration paid
appears fair and reasonable.

There is an effort made to show that the old gentle-
man was incompetent because of his lack of business
training and his advanced age, and that the son-in-law
had taken undue advantage in procuring the deed.
Andres L. Anderson was a native of Norway. He
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came to this country after reaching the age of 50. In
Norway he was a common laborer. In this country he
never engaged in any business other than the operation
of this farm, which he inherited from his father sub-
ject to an obligation to pay $1,350 to his sisters. This
was paid in part from the money represented by the
$1,000 mortgage which the son-in-law finally assumed.
He does not appear to have had much business ex-
perience. Nevertheless he maintained himself and wife at
their advanced ages without adding to the incumbrance,
and this, too, at a time when farmers were much
less prosperous than they are to-day. He appears to
have been a man of some education. He was secretary
of his church, and the record of the church, which is in
evidence, shows him to have been a high-class penman.
The translation of one of his letters, written shoitly
before his death, shows good scholarship. It is con-
clusively shown that defendants were kind and con-
siderate of the wants of their parents. Our attention
has been called to no instance where the old gentleman
betrayed weakened mentality, except, of course, plain-
tiff’s complaint of his dealings with defendants.

The banker heretofore mentioned, who drew the deed,
testified that he had known Mr. Anderson for many
years; that Anderson had done some business at his
bank, and he had seen him from time to time; that,
while witness was unable to speak the Norwegian
language and Andres L. Anderson was unable to speak
English, except to use a few words in disconnected
sentences, nevertheless witness was able to understand
Anderson when he tried to transact business in Engiish;
that it was from Andres L. Anderson that witness got
the data from which to draw the papers; that Ander-
son appeared to fully understand the nature of the
business he was doing; that, subsequent to the execu-
tion of the deed, Anderson had called at the bank a few
times, transacted business there, and witness regarded
him as fully able to transact the business.
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When we consider the lack of any direct proof of the
allegations contained in the petition, we are constrained
to hold that the judgment of the trial court ought to be
affirmed.

Appellees are guilty of a violation of rule 12 of this
court, in that, in place of making a concise statement
of the substance of the evidence bearing upon the
points presented and referring with particularity by
_question and page to the evidence in the record sup-
porting the contention made, they have filled 90 pages
of the brief with verbatim copy of evidence, and this
is printed in such form as to make it more difficult
and laborious to read than it is to read from the
original bill. Because of this violation of the rule, no
fee will be taxed against appellants for the printing
of the 90 pages mentioned.

AFFIRMED.

Sepewick and Cornism, JJ., not sitting.

AxTon J. KAREL, APPELLEE, v. FRANK P. BasTa,
APPELLANT.

F1LEp FEBRUARY 15, 1919. No. 20342.

1. Mechanics’ Liens: ProvisioN IN SURETY BonD: PAYMENT oF LIENS.
A bond given to secure the execution of a building contract con-
tained the direct provision that, “Now if all of said conditions of
contract are carried out * * * and the building is secured
from all liens arising from the execution of said work, this bond
to be null and void.” Held, that this constitutes an independent
agreement as to the payment of liens, and is not affected by a
provision in the building contract which requires the owner to
procure architect’s certificates before making payments -to the
contractor.

: PAYMENT OF MATERIALMEN: SUBROGATION. Under the build-

ing contract, it was the duty of the contractor to furnish all ma-

terial, and if there was any evidence of liens for ‘which the owner
might become liable, he had the right to retain an amount suffi-
cient to indemnify him, and the contractor was bound to refund
to the owner any money he might be compelled to pay in discharg-
ing liens. It was therefore the duty of the contractor to pay the
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materialmen, and the owner who paid the liens is subrogated to
the right of materialmen to recover upon the contractor’s bond.

Appear from the distriet court for Colfax county:
Freperick W. Burron, Jupnce. Affirmed.

N. H. Mapes and W. C. Hronek, for appellant.
George W. Werlz, contra.

LerTow, J.

This is an action brought by the owner to recover
from a surety upon a contractor’s bond on account of
the breach of certain conditions of the bond. Judgment
was for plaintiff, and defendant appeals.

Rudolph P. Basta, the contractor, agreed to erect a
brick building for plaintiff under a written contract.
The bond contained the provision, ‘‘Now if all of said
conditions of contract are carried out * * * and
the building is secured from all liens arising from the
execution of said work, this bond to be null and void.
If otherwise, that any or all the conditions of said con-
tract should not be strictly fulfilled, this bond to re-
main in full force and effect.”’

The contract provided that, if there shall be evidence
of any liens for which the owner might become liable,
‘“the owner shall have the right to retain out of any
payment then due or thereafter to become due an
amount sufficient to completely indemnify him against
such lien or claim. Should there prove to be any such
claim after all payments are made, the contractor shall
refund to the owner all moneys that the latter may be
compelled to pay in discharging any lien on said
premises made obligatory in consequence of the con-
tractor’s default.”” It is undisputed that $6,457.50 was
paid by Mr. Karel for material and labor that went into
the construction of the building.

After the building was completed, judgments were ob-
tained against the owner by laborers and materialmen,
aggregating the sum of $3,211.97, and costs. The ag-
gregate of these payments, aside from costs, amounted
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to over $414.41 more than the contract price, which is
the amount of plaintiff’s judgment.

It is insisted that plaintiff ought not to recover
because there is no showing that the money was paid
upon architect’s certificates as the contract provides.
This is true, but at the same time the evidence shows
that the surety, Frank P. Basta, was fully advised of
these payments, and was present when most of them .
were made, and that he made no objections. In fact
all parties seem to have treated this part of the con-
tract as being of no force or effect.

One of the conditions in the bond itself is that the
building be ‘‘secured from all liens arising from the
execution of said work.”” This is a direct obligation
resting upon the contractor. It constitutes a separate
obligation for the henefit of third persons aside from
the terms of the building contract, and is not affected
by the provision in such a contract that requires the
owner to procure architect’s certificates before making
payments. A

Furthermore, the building contract makes it the duty
of the contractor to repay the owner all moneys which
he may be compelled to pay to discharge liens, but since
the owner retained nearly enough money in his hands
to pay all liens, the contractor was only bound to repay
the excess. The lienholders could have compelled this
payment by the surety under the rule laid down in
Doll v. Crume, 41 Neb. 655, and Des Moines Bridge &
Iron Works v. Marxen & Rokahr, 87 Neb. 684. The
same rule is adopted in Towa and by other state and
federal courts. Getchell & Martin Lumber & Mfg. Co.
v. Peterson & Sampscon, 124 Ta. 599, and cases cited.
The owner is entitled to be subrogated to the rights of
the materialmen to that extent, and may recover from
the contractor and the surety on his bond.

We find no error in the record, and the judgment of
the district court is

AFFIRMED.

Sepewick and Corwnis, JJ., not sitting.
103 Neb.—13
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STATE OF NEBRASKA, APPELLEE, v. FARMERs STATE BANK ET

6.

AL., APPELLEES: OAKLAND STATE BANK, INTERVENER,
APPELLANT.

FiLep FEBRUARY 15, 1919. No. 20821,

Parties: INTERVENTION, Under the method of intervention pro-
vided for by section 7609, Rev. St. 1913, the petition must be filed
before the trial. Such intervention is a matter of right, and
does not require leave of court.
: . This method, however, is not exclusive, and in a
proper case, where the person desiring to intervene files a petition
before the entry of final judgment in the district court of the
county where the action is pending, which petition sets forth good
and sufficient reasons for his failure to file before the trial, and
shows no laches on his part, and a prima facie right to intervene,
and his claim is of such a nature that relief cannot be obtained
unless it be granted him upon intervention, leave to intervene
should be granted by a court ef equity.
: : Trvme. The petition in this case examined, and
held, in substance and effect, to be a petition for leave to inter-
vene, and not a petition counting upon the statute. Such a peti-
tion may be filed at 2ny time during the pendency of the action.
: Ricur: Pusric Fuxp. When public officers are
engaged in litigation to protect public rights, and their pleadings
and procedure maintain the puklic interest, no private person is
entitled to intervene; but, when the contrary appears, any person
interested in the preservation and proper administration of a
public fund which is under the control of a court of equity has
a right to intervene.
Banks and Banking: DerosiToRS’ GUARANTY FUND: INTERVENTION.
The state depositors’ guaranty fund is created by contributions
from all banks of deposit organized under state authority. Each
of such banks has an interest in the proper administration and
distribution of the fund. If it appears that, by reason of an
error or mistake of law on the part of a public officer, the
depositors’ guaranty fund is about to be depleted, any such bank
. may intervene to protect itself and all other banks contributing
to the fund.

: PAYMENT T0 DEPOSITORS: SUBROGATION. Under sec-
tion 332, Rev. St. 1913, after money has been drawn from the
depositors’ guaranty fund and paid to depositors, the state bank-
ing board, for the use and benefit of such fund, is subrogated
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to the rights of depositors to participate in the assets. The board
therefore becomes a general creditor of the insolvent bank, and
is entitled to prorate with all other nonpreferred creditors in
the net assets. It is error to prefer a general creditor over the
right of the guaranty fund to reimbursement.

Appear, from the district court for Burt county:
Arexanper C. Troup, Junce. Reversed, with directions.

J. A. Singhaus, for appellant.

Willis E. Reed, former Attorney General, and
Clarence A. Dawis, Attorney General, John L. Webster
and Arthur F. Mullen, contra.

In June, 1916, the Farmers State Bank of Decatur
was declared msolvent and, upon the apphcatlon of the
state by the attorney general was placed in the hands
of a receiver.

In 1915, Frank Iams deposited certain sums of money
wifh this bank, and received certificates of deposit
aggregating $12,000. A judgment was rendered for
said sum with interest, but the transaction was also
held to be a loan, and not entitled to be paid from the
bank guaranty fund. Iams v. Farmers State Bank,
101 Neb. 778. A petition in intervention was after-
wards filed by Iams in the receivership proceedings,
asking that the momey due him be paid from the
assets of the bank in the receiver’s hands. The state
of Nebraska, by the attorney general, answered, in
substance, that the total amount which can be realized
from the assets of the bank is insufficient to reimburse
the guaranty fund for money paid to depositors, and
that the right of such fund to reimbursement is prior
to the claim of Iams.

On June 17, 1918, the attorney for Iams and the at-
torney general, in behalf of the state, entered into an
agreement with respect to the case, and a form of
judgment in favor of Tams was prepared and pre-
sented by them to Judge Troup of the district court
for Douglas county, which is in the same judicial dis-
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trict as Burt county. This was signed by him at Omaha
and retained by him, with the intention of taking it
to Burt county, where he intended to hold a session
of court a few days thereafter.

On June 27, 1918, the Oakland State Bank, in behalf
of itself and all other banks contributing to the state
guaranty fund, filed an answer and petition in inter-
vention, in substance alleging that the bank guaranty
fund is a trust fund created for the purpose of paying
depositors of insolvent state banks, and cannot be di-
verted or used for any other purpose; that there is still
due the guaranty fund from the receiver over $35,000,
which had been paid to depositors; that the petitioner
knew the state of Nebraska was resisting the claim of
Tams to priority, but was not aware that it had con-
sented to the payment of the claim in fuil, until June
24, 1918; that no judgment had been rendered in Burt
county, and praying that the net assets in the re-
ceiver’s hands be paid to the state banking board for
the reimbursment of the bank guaranty fund.

On July 6 a motion was filed by Tams to strike the
intervening petition from the files. The motion scts
forth that a judgment in favor of Tams had been agreed
upon between the state and Iams in good faith; the
signing of the judgment by Judge Troup on June 17,
1918; that the petition of intervention of the Oakland
State Bank was neither drafted nor filed until after that
bank had been informed that the judgment had been
signed on the 17th day of Junme; that the petition of
intervention came too late; that the intervener was
without right or authority to file it, for the reason that
the questions of fact and law presented by it attach
to the state in its sovereign capacity, are subject to the
control of the attorney general, and not subject to be
interfered with by the bank in its individual capacity;
and that it does not appear that the bank has any
direct interest in the subject-matter as to entitle it to
intervene.
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On July 25, 1918, an amendment was filed to the
petition of intervention alleging coercion of the at-
torney general, and that the agreement was made
without the knowledge or consent of the state banking
board. On July 30, 1918, the motion to strike the peti-
tion and supplemental petition of intervention was sub-
mitted to Judge Redick, sitting in the district court for
Burt county, and sustained, for the reason that the
same were not filed in time, to which ruling intervener
excepted. The court at this time also entered the judg-
ment in favor of Iams, which had formerly been signed
by Judge Troup, and ordered the same entered on the
judgment docket as of the date of June 17.

The Qakland State Bank has appealed, and the matter
is now before us for consideration.

LgrTon, J.

Although many matters not relevant to the real
issues in the case, nor within the record, were pre-
sented at the oral argument, and are contained in the
briefs, the determining questions presented by the
record are few.

In the.first place the contention of the appellee that
a statutory petition in intervention must be filed be-
fore trial must be conceded. But there are two kinds
of intervention—that provided by section 7609, Rev.
St. 1913, which, we have decided in common with the
courts of other states having like provisions, is a
matter of right, and which requires no leave to be
granted by the court. In such a case the intervener
can only file as a matter of right before the trial, and
the authorities cited by the appellee on this point are
applicable.

The other kind of intervention is that which pre-
vailed in this state before the enactment of the statute
mentioned, and which, while not an ancient procedure
in courts of equity (note at page 281, 123 Am. St. Rep.),
has been adopted by many courts as essentially equita-
ble in its nature, and which may be allowed by a court
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of equity in its discretion in a proper case. Van Zile,
Equity Pleading and Practice, sec. 294 et seq. The
petition for this relief may be filed at any time during
the pendency of the action. It is not governed by the
statute, but falls under the general principles of
practice in courts of chancery.

In a petition in intervention, under the statute, it is
unnecessary to set forth any reasons why it is not
filed sooner. The allegations in the petition excusing
the delay virtually admitted that the petition came too
late as a statutory intervention, and were for the
purpose of showing why a court of equity should per-
mit the petition to be filed under its general equity
powers. :

Even though the petition presented does not in literal
terms request that leave to intervene be granted, it
prays ‘‘that this petition of intervention be allowed.”
It appears to us that the object of the pleading was to
present matter for the consideration of a chancellor,
that the petition should have been treated as being a
request for leave to intervene, and that the omission by
the pleader of a formal request ought not to defeat his
right to have the petition considered.

‘We know of no rule of procedure in a court of equity
which denies an interested party, who has been com-
pelled by circumstances beyond his control to be
placed in a position in which it was impossible for
him to assert his rights at an earlier time, the right to
call the attention of the court to the circumstances, and
the right to intervene, if the facts set forth in his
petition warrant his being made a party, and the more
especially if made at the same term and before the
entering of judgment in the case. United States Trust
Co. v. Chicago T. T. R. Co., 110 C. C. A. 270.

Does the petition set forth a sufficient excuse for
not being filed before the trial? Where public officers
are engaged in litigation to protect public rights, and
their pleadings maintain the public interest, ne private
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person is entitled to intervene. Buffalo County v.
Kearney County, 83 Neb. 550.

The bank had no right to appear as long as the state:
was denying the right of Iams to recover. Court was
not in session in Burt county, and mo proceedings
were had in that county at the time that the form of
judgment was signed by Judge Troup in Douglas coun-
ty. The statute allows a judgment to be entered by
a judge of the distriet in an equity case in any county
in his district upon notice and by agreement of parties.
The agreement was made, not in open court where the
intervener might have had information of it and an
opportunity to object or protest, but in another county
than the one where the case was pending.

Tt is alleged that, as soon as the intervener dis-
covered the facts, it filed its petition. At that time
the judgment was incomplete in that it could not be
enforced or be used as a basis for appeal until duly
made a matter of record in the district court for Burt
county. If the allegations are admitted or sustained
by proof, they afford sufficient excuse for the delay,
and good ground for allowing the intervention.

We conclude, therefore, that, if the petition upon its
face sets forth an interest in the subject-matter ad-
verse to Tams and a prima facie defense to his claim,
the intervener is entitled to be heard.

The right of the Oakland State Bank to intervene
at all in this matter is challenged on the ground that it
has no interest in the controversy. It is true that
its interest is not direct, but neither the statute nor the
rules of equity procedure make a direct interest a
condition to the right to intervene. Hags the bank shown
prima facie an interest in the subject-matter? It prays
for itself and for all other banks contributing to the
state depositors’ guaranty fund. This fund is created
by assessments made upon all state banks in proportion
to the amount of their average deposits. Any deple-
tion of the funds must be made up by these banks. The
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banks occupy to the fund a similar position that tax-
payers bear to the public funds. While the interest
-of a taxpayer in such funds may be small, he has the
right to apply to a court of equity to enjoin any
wrongful diversion of the public moneys. Under the
statute, when the guaranty fund reaches 1%% per cent.
of the average daily deposits of the banks, assessments
cease until it falls below 1 per cent. of such deposits,
so that the depletion of the fund requires a new assess-
ment, just as the diversion of public funds requires
additional taxation to restore the money thus diverted.

Section 332, Rev. St. 1913, provides, in substance,
that, if the money in the hands of the receiver of an
insolvent bank is insufficient to pay the claims of de-
positors, the court in which the receivership is pending,
or the judge thereof, shall determine the amount
necessary to supply the deficiency, and that the state
banking board, when this amount is certified, shall
draw the amount from the guaranty fund and trans-
mit the same to the receiver.

By section 333, Rev. St. 1913, the state banking board,
for the use and benefit of the guaranty fund, is sub-
rogated to the rights of the creditors paid from the
fund to participate in the assets. After the payment
of the depositors, tlie state banking board, for the use
of the guaranty fund, became a general creditor of
the insolvent bank to the extent of the contribution from
that fund. The claim of Tams, the claim of the guaran-
ty fund, and the claim of all other creditors not pre-
ferred by the statute are entitled to share pro rata
in the net assets after paying the costs and expenses
of the receivership. The effect of the judgment
agreed upon and rendered in this case is to make the
claim of Iams a preferred claim, and give it precedence
in payment over that of the guaranty fund and other
creditors. This is in direct contravention of the
statute. 'Where the direct provisions of the statute
with reference to the disposition of a trust fund are
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ignored to the injury of a contributor to the fund, it
occupies a like position to that of a stockholder in a
corporation whose directors are diverting the prop-
erty of the corporation to its damage. In such case
he has a property right which a court of equity will
protect if the proper officers of the corporation refuse
or neglect to protect his interest. An analogous situa-
tion is presented here if the proof bears out the charges
made, and the contributors to the fund are entitled to
apply to a court of equity to protect their interests if
they are not taken care of by the officers of the state.

It is a general principle that, where a person has an
- interest in a fund which is in control of a court of
equity, but which is in danger of being dissipated or
diverted from its purpose, and he desires to secure its
proper administration and distribution, he is entitled
to intervene for that purpose.

To sum up, if this had been an ordinary petition in
intervention under the statute, its filing would, as the
district court held, have come too late, but since it
set forth sufficient reasons for the delay in filing, and
showed prima facie sufficient interest in the subject-
matter, it was in substance and effect an application to
the equity powers of the court for leave to intervene,
and should have been so considered, and the motion to
strike overruled. While there may be scandalous and
redundant matter in the pleading subject to be stricken,
if attacked, we think it was preJudlclal error to strlke
it as a whole.

For the foregomg reasons, the judgment of the
district court is reversed, and the cause remanded,
with directions to set aside the judgment in favor of
Tams, to allow the petition in intervention to be filed,
and for such further proceedings as may be necessary.

Reversen.

Sepewick and CornisH, JJ., not sitting.
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ForBUrGER StoNE COMPANY, APPELLEE, v. LioNn Bonping
& Surery COMPANY, APPELLANT.

Firep FeBrUARY 15, 1919. No. 20273.

1. Principal and Sureties: AcTIoN BY MATERIALMEN: PARTIES. One
who has furnished labor or material used in the construction of
a building can maintain an action against the contractor and his
sureties who have agreed with the owner to pay for the same.

2. Contracts: BuUiLDING CONTRACT: CONSIDERATION: MATERIALMEN. In
such case, the contract with the owner of the building is dual
in its nature, and the agreement to pay laborers and material-
men is distinct from the contract to erect the building. The
building contract is the consideration for the agreement to pay
laborers and materialmen.

3. : : RigHTS oF MATERIALMEN. And, in such case, when
the rights of the laborer or materialman are fixed by furnishing
the labor or material used in the building, no act or neglect
of the contractor will defeat such rights.

Arpear from the district court for Lancaster county:
Freperick E. Serpmaerp, Jupce. Affirmed.

A. G. Wolfenbarger and Ross P. Anderson, for ap-
pellant. ‘

Burkett, Wilson & Brown, contra.

Sepewick, J.

1. A building contractor entered into a contract to
construct a building, and gave a bond for the faithful
performance of ‘the contract. This defendant was
surety on the bond. The plaintiff furnished material
to the contractor which was used in the construction
of the building, and he brought this action against the
surety on the bond to recover the value of the material.
The bond required the contractor to perform all of the
conditions of his contract, and one of the conditions of
his contract was that he should pay for all the mate-
rials which he used in the building. Therefore, this
contractor’s bond contained an agreement for the bene-
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fit of this plaintiff, and it has been frequently held by
this court that, under such circumstances, a party for
whose benefit the contract was made can maintain an
action directly against the party who has contracted
for his benefit. Doll v. Crume, 41 Neb. 655, and cases
cited, and various other decisions of this court are to
this effect.

2. This bond contained the following provision:
“‘That .the said surety shall be notified in writing of
any act on the part of said principal, which shall in-
volve a loss for which the said surety is responsible
hereunder, immediately after the occurrence of such
act shall have come to the knowledge of the duly au-
thorized representative or representatives of the ob-
ligee herein, who shall have the supervision of the com-
pletion of said contract.”” It is conceded that no notice
was given the surety as provided in the bond, and the
serious, and perhaps difficult, question in this case is
whether the third- person, who is a beneficiary under
this contract, can recover without having given the
notice specified. In Doll v. Crume, supra, it was held:
““That the contract between the city and Davis (the
contractor) and his sureties, and the promises and
liabilities of the latter thereon, were of a dual nature—
a promise to the city that Davis should perform the
work in the time and manner he had agreed, and a
promise, in effect, to Crume to pay him for the labor
he should perform for Davis.”” This proposition of
law is discussed at length in the opinion. In Kwight &
Jillson Co. v. Castle, 172 Ind. 97, 27 L. R. A. n. s. 573,
it was held that under a similar contract the beneficiary
could not recover without having given the notice pro-
vided for in the contract. The note in the L. R. A.
is exhaustive, in which it is said: ‘“A contractor’s
surety bond to a public corporation is dual in its
nature, being for the benefit and protection of the ob-
ligee against loss or damage from a failure of the
contractor to perform his contract, and also for the
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benefit of laborers and materialmen who do work and
furnish materials in the performance of the contract.
And when the rights of the latter are once fixed, no
act of the corporation will destroy or impair them”’—
and cites our case of Doll v. Crume, supra, and other
authorities upon this proposition. In Doll v. Crume,
supra, the contract was with a public corporation, but
the opinion does not consider that fact as material, as
would be seen from a reading of the opinion, in which
it is said: ‘““‘Suppose that Davis (the contractor) had
borrowed $100 for 90 days from a bank, and given his
note therefor, which note had been signed by the
plaintiffs in error as sureties. Now if the bank, without
the knowledge of the plaintiffs in error, had extended
the time of the payment of this note, then such ex-
tension would have released the sureties from liability
thereon; but in the case supposed, if at the time Davis
borrowed the money plaintiffs in error had promised
the bank that, in consideration of its lending the money
to Davis, they would pay a debt of $10 which he owed
to C., then any agreement between Davis and the bank
for an extension of the time of payment of the note
would not affect C.”’ That is to say, that the surety on
the contractor’s bond has agreed that the contractor will
pay the materialman. The contractor, of course, was
under obligation to pay the materialman, and the con-
tract, being for the benefit of the materialman, is dis-
~ tinet, according to the authority of this decision, from
the contract that the contractor shall perform his
work as he agreed to do. There are two contracts—
one that the materialman shall be paid, and the other
that the contractor shall perform his contract with the
owner of the property. The entering into the con-
tract with the contractor by the owner is the considera-
tion for the agreement to pay the materialman for the
material. In the L. R. A. note, above referred to, it
is said that the decisions are not unanimous, and ‘‘a
majority incline to hold that such conduct (conduct
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of the nominal obligee) does not and cannot affect
them (the materialmen) after their rights become
fixed.”” The rights of laborers and materialmen to be
paid for their labor and material are ‘‘fixed’” when
they have faithfully performed the labor or furnished
the material; and, under these decisions, no failure of
the contractor thereafter can invalidate the rights so
fixed. That the duty to give the specified notice is
placed entirely upon the obligee named in the con-
tract, and relates only to his performance of the work
he has contracted to do, appears from the words of the
contract. The surety is to be notified ‘‘of any act
on the part of said principal * * * immediately
after the occurrence of such act shall have come to the
knowledge of’’ the representatives of the obligee ‘‘who
shall have the supervision of the completion of said
contract.”” This plaintiff did not have any representa-
tive in this business, and neither the plaintiff nor any
one for him had supervision of the completion of the
contract. The plaintiff could not know when some act
of the contractor came to the knowledge of the owner
of the building. It would be impossible for the plaintiff
to give the notice to the surety. Laborers and material-
men are in the same position with respect to such con-
tracts. If a laborer who has performed a few days’
work for the contractor would be in danger of losing
his wages unless he keeps himself posted as to the do-
ings of the contractor and the owner of the building,
~and sees that they perform their respective duties, he
would not be protected as perhaps sound public policy
would require.

As said in Des Moines Bridge & Iron Works w.
Marxen & Rokahr, 8 Neb. 684: ‘‘It is better that the
law with respect to contracts should be certain than
that it should in all particulars conform to the views
of the courts of some of our sister states. The defend-
ants in the case at bar must have contracted with
reference to the law as announced in the cited cases,
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and the defendant bonding company must have known
that it was assuming an obligation to pay the sub-
contractors and materialmen as well as the laborers
and mechanics engaged in constructing the courthouse
referred to. The plaintiff in contracting to furnish mate-
rial for the courthouse also had a right to rely upon the
law repeatedly stated by this court, and should not be
deprived of the defendants’ obligation to pay for that
material because a like bond could not be enforced in
the state of New York. We are not convinced that we
should overrule a long line of our decisions, and shall
not to do so in the instant case.”” That was an action for
material furnished a contractor for a public building,
and was before the statute making the contractor’s bond
responsible for materials (Laws 1913, ch. 170), and
vet it is said: ‘‘The defendant bonding company must
have known that it was assuming an obligation to pay
the subcontractors and materialmen as well as the
laborers and mechanics engaged in constructing the
courthouse referred to.”’

We think that, under our former decisions, the parties
interested must know that the surety on a contractor’s
bond, in which it is agreed that the contractor will pay
laborers and materialmen, is directly liable for labor
‘and material used by the contractor in the construction
of the building under his contract; and we think we
ought to adhere to that principle.

The judgment of the district court is

, AFFIRMED.

AvpricH, J., dissents.

Lrrron, J. concurring.

The basis of the conclusion reached by the majority
of the court in this.case is, that the bond in question
contains a dual obligation, and that the obligee named
in the bond is, as to lahorers and materialmen, a mere
trustee. Under the settled law of this state, it is im-
material whether such a bond is executed in pursuance
of a statute, or whether it is a mere common-law bond.
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Sample & Son v. Hale, 34 Neb. 220; Lyman v. City
of Lincoln, 38 Neb. 794; Doll v. Crume, 41 Neb. 655;
Korsmeyer Plumbing & Heating Co. v. McClay, 43 Neb.
649; Kaufmann v. Cooper, 46 Neb. 644; Fitzgerald v.
McClay, 47 Neb. 816; King & Co. v. Murphy, 49 Neb.
670; Rohman v. Gaiser, 53 Neb. 474; Nye-Schneider-
Fowler Co. v. Bridges, Hoye & Co., 98 Neb. 27,

The bond contains two contracts, one with the owner,
and the other for the benefit of those who supply labor
or materials. ‘“The surety becomes bound for the
performance of the work by the principal in accord-
ance with the stipulations of the contract, and for the
prompt payment of the sums due to all persons sup-
plying labor and material in the prosecution of the
work provided for in the contract.”” FEquitable Surety
Co. v. United States, 234 U. S. 448, 34 Sup. Ct. Rep.
803. The laborers and materialmen are the beneficiaries
in the bond. A majority of the courts take the view that
the conduct of the nominal obligee cannot affect their
rights after the same are once fixed. 27 L. R. A. n. s.
note on pages 596 et seq.

' The purpose of the bond would be defeated so far as
the beneficiaries are concerned if, by some act or
omission on the part of the obligee named therein, their
rights should be destroyed. Their right of action, as
said in Getchell & Martin Lumber & Mfg. Co. v. Peter-
son & Sampson, 124 Ta. 599, 615, ‘‘is not derived
from, nor held under, the owner of the building, but is
an independent right, of which they are not to be de-
prived save by their own act or default.”

The following cases, in addition to the cases cited
from this court, are in point upon the question whether
any act or omission of a nominal obligee may release
the surety as to laborers or materialmen for whose
benefit such a provision is made in the contract. Texas
& P. R. Co. v. Eason, 92 Fed. 553; United States
Fidelity & Guaranty Co. v. Omaha Building & Con-
struction Co., 116 Fed. 145; Griffith v. Rundle, 23 Wash.
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453; School District v. Livers, 147 Mo. 580; Kansas
City v. Schroeder, 196 Mo. 281; Federal Union Surety
Co. v. Commonwealth, 139 Ky. 92; United States Fi-
delity & Guaranty Co. v. American Blower Co., 41 Ind.
App. 620. See, also, cases cited in note VII, 27 L. R.
A. n. s. 581-595.

The surety company entered into this contract with
full knowledge and notice of the laws of this state as
declared by the decisions of this court, and should
abide by its terms.

CornisH, J., dissenting.

The fact that the beneficiary is a laborer or material- -
man can, I take it, make no difference. If public
policy or the status of laborers or materialmen is to
give them rights superior to other beneficiaries under
similar circumstances, the opinion should make that
clear and tell the reason why.

‘What right can an entire stranger to a contract
have in it? The English and Massachusetts courts say
none. The contractual relation requires a meeting of
minds and a consideration. Hence, only the parties or
privies to a contract can enforce it, say they. :

When the contract’s promise is to save the promisee
from a possible loss, it may easily happen that its en-
forcement will be directly beneficial to a third person,
because the promisee’s loss, provided against, may be
the promisee’s liability to the third person. Many
courts, including this, have, in such case, enforced the
contract at the suit of the third party (beneficiary), the
same as if he were a promisee or obligee named in the
contract. They have likened the case to mnovation.
Really, the right comes to the stranger to the contract
by a sort of unexpected grace. The liability of the ob-
ligor to him can hardly be said to be contractual. The
courts see in the situation and relation of the parties a
duty- which the promisor ought not to refuse to per-
form, and they permit to be done by direct means the
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thing that would ordinarily come about anyhow by in-
direct means.

Just as the stream can never rise higher than its
source, nor the less include the greater, nor the acci-
dental be more regarded than the intentional, nor one
reap where he has not sown, so the promisor is never
bound to more than his promise, and the stranger to
the contract can have no better nor higher rights in the
contract than the parties to it. He gets any possible -
right he may have through the promise made to the
obligee, and that is the promise that must be left as
made and only as made.

Such has been the holdings of these courts.

In this opinion we are announcing the law to be:
That an entire stranger to a contract, who (probably)
did not know of it when made, for whose fortunes
neither of the parties cared except as his own interest
might be affected, who never did a thing in reliance on
the contract (save commencing this action), who paid
no consideration for a promise, to whom none was made
and who made none himself, may, notwithstanding
these facts (undisputed), not only recover on the con-
tract, but recover regardless of its conditions.

Is there any precedent for this? Nome. In Geichell
& Martin Lumber & Mfg. Co. v. Peterson & Sampson,
124 Ta. 599, cited, the promise was made in words to
the third party as well as to the principal obligee, and
the opinion states that material was furnished in re-
liance upon the promise.

In statutory bond cases the law makes the laborer and
materialman, in terms, a party to the contract in his
own, separate and independent right.

Municipal bond cases are distinguishable in this:
The officials act in a representative capacity; the
laborer or materialman has no lien for his protection.
He should be protected by the municipality who gets
the benefit of his work. It does no extreme violence

to the contract to say that the parties must have in-
103 Neb.—14
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tended his protection as the main purpose of the bond,
that the city was acting as his agent, and that a promise
was made to him, just as subsequently enacted statutes
provide. 21 R.. C. L. p. 1016, sec. 64.

In the instant case, no contention can be made but
that the contract is a private contract, the parties at
the time owing no duty to any third person.

Under the rule announced, if A, having faith in the
character and ability of young Mr. B, who is seeking
employment under C, promises C that, if he employs
B, B will make the payments of funds coming into his
hands from time to time to the persons to whom the
funds should go, on the perfectly reasonable condition,
however, that when C learns of a default of B he will
inform A, and, if afterwards C neglects to give A
the information of B’s default, which he knows, so
that A is released from his promise to C, still A is
liable to the persons to whom the payments should have
been made by B. When one of such persons sues as
beneficiary, and A sets up the promise that he should
be unotified of defaults, and shows that, with notice,
he could have saved half, or all, of the loss, we are
holding that the third person (beneficiary) makes
a good reply as follows: ‘‘How could you expect me
to give you notice? I never knew of your contract
with B until immediately before commencing this
action.”’

It seems to me that the reasoning is unsound and
the conclusion unjust. No court will adhere to the
rule in its general application. The entertammg of
doubts about a proposition, plain and simple in itself,
always invites confusion. We should pray to be de-
livered from temptation to do so. Hard cases make
bad law.

When the meaning of a valid contract is plain, that
is the law of the contract. When courts go contrary to
its intent, they legislate. Once we agree that the
promise defendant made to the obligee was that the
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contractor would make the payments, and that promise
was on condition that defendant should be notified by
the obligee of defaults, there is no need for discussion.

But is there room for good-faith dispute that such
was the promise made in terms only to the obligee and
that notice was not given? One might, with some show
of equity, argue (as has been held in certain insurance
cases) that the condition precedent ought not to de-
feat plaintiff’s recovery unless the obligee’s breach
damaged defendant. This contention, however, is not
made. The defendant can complain: ‘I am held, con-
trary to the only promise I made, which was to the
obligee, to save him harmless upon condition.”’

The argument by analogy quoted in the opinion from
Doll v. Crume, 41 Neb. 655, can have no possible ap-
plication here. Here the promise, that ‘“$10 which he
owed to C’’ would be paid is unquestionably coupled
with a condition, and is not absolute as in the supposed
case. Besides, in the analogy quoted, the argument as-
sumes A’s promise to C, made to the municipality as
his agent or representative. In the case in hand, it
cannot be said that more than one contract, more than
one promise (which is what the opinion probably
means), or more than two parties to the contract, were
contemplated.

The right of the citizen to freely contract, and to be
held only in accordance with his promise as made, is
one of the foundations and safeguards of civil liberty.

Deax, J., dissenting.

Plaintiff pleaded the bond and offered it in evidence,
but it entirely ignored the requirement respecting
notice. To state it another way: Plaintiff elected to
accept the benefits of the contract swed on, but it
repudiated its burdens. The situation is anomalous.

The surety bond contains this condition: ‘‘Provided,
that the said surety shall be notified in writing of any
act on the part of said principal, which shall involve a
loss for which the said surety is responsible hereunder,
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immediately after the occurrence of such act shall have
come to the knowledge of the duly authorized repre-
sentative or representatives of the obligee herein, who
shall have the supervision of the completion of said
contract, and a registered letter mailed to the surety,
at its principal office in Omaha, Nebraska, shall be
deemed sufficient notice within the meaning of this
bond.”’

The obligee named in the bond is a private corpora-
tion. The only contested point is whether service of
notice by plaintiff, also a private corporation, on the
surety as specified in the foregoing provision of the
bond is a condition precedent to its right to recover.
The bond is primarily for the benefit of the owner who
is the sole obligee named therein. Fairly construed
the bond requires plaintiff to perform the condition as
to notice, because plaintiff stands in the place of and
derives its rights under the bond from the obligee,
and it follows can have no other or greater rights than
the obligee. The consideration that supports plaintiff’s
right to recover is that such recovery operates to re-
lease the obligee, the owner, from some contingent
liability to the third party, in this instance the plaintiff.
71 Am. St. Rep. note at page 189 (Bawter v. Camp,
71 Conn. 245); Frerking v. Thomas, 64 Neb. 193.

In Barnett v. Pratt, 37 Neb. 349, Judge Irvine con-
cisely states the reason for the third party rule: ‘‘The
purpose of the American rules seems to have been
largely to avoid ecircuity of action. It may probably
be assumed that, in order to permit such third person
to sue, the contract must be one which might be en-
forced between the immediate parties thereto; in fact,
many of the cases state the rule in these terms.”” TIn
2 Elliott, Contracts, sec. 1415, it is said: ‘““One is not
entitled to the benefits of a contract made in his be-
half without complying with the conditions and assuming
the liability that the original parties have attached
thereto. The rights of a party for whose benefit a
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promise is made must be measured by the terms of the
agreement between the principal parties.”’

The present case is distinguished from one where a
surety bond is given by a contractor to a municipal
corporation as in Doll v. Crume, 41 Neb. 655, and Des
Moines Bridge & Iron Works v. Marzen & Rokahr,
87 Neb. 684, that are cited in the majority opinion.
Both cases were suits on surety bonds given to guaran-
tee the performance of building contracts entered into
between building contractors and municipal corpora-
tions. Clearly they are not in point. In the Doll case
it is said that a surety bond that guarantees the per-
formance of a building contract entered into with a
municipal eorporation is dual in its nature; that there
is a promise both to the municipality and to material-
men. Tt is at once apparent that this is on grounds
of public policy. 21 R. C. L. 1016, sec. 64; Equitable
Surety Co. v. United States, 234 U. 8. 448. It is obvious
that if the rule were otherwise, as applied to municipal
corporations, the third party would be remediless be-
cause it is not permissible in this class of cases that the
citizen should have a lien on the property of the
sovereign. It seems that duality of contract has not
heen rocognized as the principle that permits the
third person who is not a party to a contract to sue
upon it, except in municipal corporation cases. The
general principle that permits a third party to sue is
that a recovery will release the promisee from some
liability to the third party, thus avoiding circuity of
action.

The majority opinion exonerates plaintiff from giv-
ing notice because: ‘‘The plaintiff could not know when

. some act of the contractor came to the knowledge of
the owner of the building. It would be impossible for
the plaintiff to give the notice to the surety.” Tt is
not altogether clear upon what theory the majority con-
clude, in an entire absence of pleading or proof to sup-
port the conclusion, that the plaintiff could not bring
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‘‘some act of the contractor’’ relating to nonpayment
““to the knowledge of the owner of the building.”” What
was there to prevent plaintiff from informing the
owner that the contractor was in default? Who knew
better than plaintiff as to the time when the con-
tractor failed to pay for the building stone? Who
but the plaintiff, whose knowledge was first hand,
would be expected to bring the fact of nonpayment
““to the knowledge of the owner of the building?”
Nor is it clear why, in the absence of proof, the court
should conclude that there was something or that
there was anything that made it ‘‘impossible for the
plaintiff to give the notice to the surety.’’

Under a fair construction of the surety bond, and on
principle and on authority, notice of the failure of
the contractor to pay plaintiff should have been com-
municated by plaintiff to ‘‘the duly authorized repre-
sentative or representatives of the obligee’’ having
““supervision of the completion of said contract,’’ or
to the owner itself. And in the event of the refusal
or failure of the representative or of the owner to
serve the required mnotice, plaintiff, standing in the
place of the obligee, itself should have served the
notice on the surety. Failing in this it should have
been nonsuited. Notice in this class of cases is not an
idle ceremony, but a matter of prime importance, a
material part of the contract: Notice would have en-
abled the surety to have stopped the payment or to
have caused the owner to pay plaintiff instead of
paying the defaulting contractor. The provision for
notice is reasonable, merely providing that ‘‘a regis-
tered letter mailed to the surety, at its principal office
in Omaha, Nebraska, shall be deemed sufficient notice
within the meaning of this bond.”” And this the
majority opinion concludes was impossible of perform-
ance by plaintiff. Escape from a plainly expressed
obligation of a contract should not be permitted upon
a pretext so trivial.
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The majority opinion cites no authority involving the
question of notice that supports its conclusion. It may
therefore be assumed that, aside from the majority
opinion, there is no such authority. In 21 R. C. L. 986,
it is said: ‘“To entitle a materialman to maintain an
action on the contractor’s bond, he must comply with
a provision of the bond that notice in writing must be
given to the surety of any act which may involve a
loss for which the surety may be liable a certain time
. after the occurrence of the act, and the failure of a
materialman to give such notice is not a matter of
 Jefense to an action on the bond, but he has the burden
of showing compliance to make out his cause of action.”
Kwight & Jillson Co. v. Castle, 172 Ind. 97, 27 L. R. A.
n. s. 573, is a leading case in point, and in which the
reason for the rule requiring notice is admirably stated:
““In adopting a part of the obligation as running to it,
appellant was bound to adopt it according to its terms
and conditions, upon the plainest principles of con-
struction. In the absence of an agreement for time,
the price of materials purchased by the contractor was
due when delivery was made; if time was given, the
price was due at the expiration of the time agreed.
In either event, it was peculiarly within the knowledge
of the appellant as to when the obligation was due
which is hefe sought to be enforced against the surety,
and there could be no adoption of so much as was
favorable to appellant, and that which was for the
benefit of the surety be ignored.’’

Men must be left free to make their own contracts,
and in the absence of fraud or mistake the binding
obligation of a lawful contract cannot be too insist-
ently urged. The progress toward the attainment of
a high type of civilization has been marked by an
observance of this principle. The fathers of the Re-
public thought it worth while to provide that no state
shall pass any law impairing the obligation of contracts.
Doubtless those venerated men presumed that a general
admonition on this point was sufficient.
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Loursa MENTz, ADMINISTRATRIX, APPELLEE, v. OMAHA &
Counci. Brurrs StreEer Rammway CoMPANY, APPEL-
LANT.

FiLED FEBRUARY 15, 1919, No. -20323.

1. Appeal: INSTRUCTIONS: THEORY OF CASE. A party is entitled
to have his theory of his case, as disclosed by the evidence, submit-
ted to the jury, under proper instructions, and where such an
instruction is tendered to the court the refusal to give it is
reversible error. Omaha Street R. Co. v. Boesen, 68 Neb. 437,

2. Evidence: MoRTALITY TABLES: ADMISSIBILITY. Proof of disease
or of ill health or hazardous employment may impair or destroy
the effect of mortality tables as evidence, but does not make
them inadmissible. Broz v. Omaha Maternity & Qeneral Hospital
Ass'n, 96 Neb. 648,

Apprarn from the district court for Douglas county:
Arexanper C. Troup, Jubnce. Reversed.

John L. Webster and William R. King, for appellant.
Sutton, McKenzie, Cox & Harris, contra.

Dzrax, J.

Fritz Mentz sued the defendant company to recover
for personal injuries said to have been sustained on
March 9, 1916, because of the negligence ‘of its em-
ployees, while he was a passenger on one of its street
cars. He died on December 28, 1916, after the case was
begun, but before it was tried. He left a widow and
a daughter as his sole surviving heirs. The action was
revived in the name of the daughter, Louisa Mentz, ad-
ministratrix. The estate recovered a verdiet and
judgment in the sum of $4,400, and defendant appealed.

The deposition of Mr. Mentz was taken November
21, 1916. He was by trade a painter. He testified, in
substance, that he and about 12 others boarded a north-
bound car that stopped at the north side of the Farnam
and Sixteenth street intersection at about 6 o’clock in
the evening; that he was almost the last passenger to
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board the car; that immediately the car started, and
just as he dropped his fare in the box the car stopped
suddenly and with such violence that he was thereby
thrown against the fare box and the iron rail supports
on the plafform with such force that he received the
' injuries complained of. He testified that, though he
suffered intense pain from the injury at the time, he
made no complaint to any person; that both car
and platform were crowded. He was the only witness
on the part of plaintiff to testify respecting the im-
mediate " facts surrounding the alleged accident.

The motorman called by defendant testified that just
as he started his car at Farnam street he saw an au-
tomobile come out of the alley and stop on the track;
that the street car was not then ‘‘going over four miles
an hour;’’ that it was on a down grade and the car
was stopped to avoid a collision; that the stop was
neither sudden nor violent, but ‘‘just an ordinary
stop.”’ :

The conductor testified on the part of defendant that
when the car left Farnam street it ‘‘ran about a car
length and stopped in the usual manner, no jolt at
all. * * * An automobile had stopped on the track;’’
that the street car was stopped about midway in the
block north of the starting point at Farnam street;
that he saw the motorman get off and help push the
automobile off the track; that he recalled a man of
Mentz’s general description boarding his ear at Farnam
street at about the time indicated by- plaintiff, but he
was unable to definitely give the date; that the man
whom he took to be Mentz carried a small leather bag
with the handle of a paint brush protruding from the
end; that he was apparently ill; that ‘‘he held us
there about a minute, crawling on;’’ that a passenger
jostled and pushed Mentz as he passed him on the
platform, and that he heard Mentz say to him ‘‘you
come near hurting me then;’’ that almost immediately
thereafter the car was stopped to avoid colliding with
the automobile. The conductor said that Mentz did not
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complain of an injury, and that he rode on the plat-
form approximately 15 minutes, when he got off at his
stopping place.

Even if Mentz was injured as he testified, the com-
pany is not chargeable with negligence if the motorman
used reasonable care in stopping the car to avoid collid-
ing with an automobile that was stalled on the track.
Defendant requested the court to give this instruction,
which was refused: ‘‘You are further instructed that
it was the duty of the defendant’s motorman to use
reasonable and ordinary care to stop the street car so
as to avoid a collision with the automobile upon the
track in front of the street car, and if you believe
from the evidence that the plaintiff was injured while
the motorman was using such reasonable and ordinary
care in bringing the street car to a stop, then the plain-
tiff cannot recover and your verdict must be for the de-
fendant.”” It seems clear to us that the court erred in
refusing to so instruct the jury. '

Defendant says that the court erred in giving instrue-
tion numbered 8 on the measure of damages, and ar-
gues: ‘‘By said instruction the court ignored the im-
portant fact in the case, to wit, that the plaintiff, prior
to the accident, had been suffering .from a disease
which had a tendency to, and in all probability would
have, shortened his life notwithstanding this accident,
and that by reason of said prior infirmity of the de-
ceased the Caflisle table was not competent or proper
evidence of the length of time a person so afflicted
would probably live.’’

The instruction is not erroneous in the respect noted
in defendant’s brief so far as the argument relates to
the introduction of the Carlisle table in evidence. Broz
v. Omaha Maternity & General Hospital Ass’n, 96 Neb.
648.

Other questions have been presented that we do not
find it necessary to disecuss. The judgment of the
distriet court is reversed and the cause remanded.

REVERSED.
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CorntsH, J., not sﬂ;tmg
The followmg opinion on motion for rehearing was
filed June 28, 1919. Rehearing denied.

Prr Curiam.

In the brief upon the motion for rehearing it is con-
tended that the instruction recited in the opinion was
erroncous and properly refused because it assumed
that there was an automobile stalled on the track. If it
was erroneous in that particular in view of the evidence
then before the court, the remainder of the instruection
was proper and necessary in any view of the evidence,
and such an instruction should have been given. when
the necessity therefor was suggested by the request.
. The motion for rehearing is

: OVERRULED.

Mary A. DAILEY, APPELLEE, v. Missourl Paciric Ramwway
COMPANY ET AL., APPELLANTS.

FiLep FeBrUARY 15, 1919. No. 20324.

1. Eminent Domain: CONDEMNATION: PETITION: DESCRIPTION OF LAND.
A petition to condemn the land of another for the use of a rail--
road is the basis of the proceeding and must accurately describe

- the tract sought to be condemned.

2. : : : . A petition containing inaccurate
statements that are material respecting the dimensions of the
land affected will render condemnation proceedings void that are
held thereunder.

ArpraL from the district court for Douglas county:
Grorce A. Day, Junce. Affirmed.

J. 4. C. Kennedy, Yale C. Holland and George L.
DeLacy, for appellants.

Charles Battelle, contra.
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Deaw, J.

Plaintiff obtained a judgment vacating certain con-
demnation proceedings that involved a city lot owned
by her. Title to the lot was quieted in plaintiff. De-
fendant appealed.

Mrs. Dailey contends, among other things, that the pe-
tition for condemnation contained inaccurate statements
that are material respecting the dimensions of the lot,
and because of that and other irregularities the proceed-
ings complained of are void. Defendant insists that the
proceedings were regular.

In distriet court it was stipulated that lot number
11 was 66 feet wide from the north to the south line,
and from east to west, at the north line, it was 139.5
feet deep, and at the south line, from cast to west, it
was 140 feet deep. In the petition for condemnation
filed with the county judge the company alleged, among
other thmgs, that ‘“lot 11, block 6, Paddock’s Place,

* * i of uneven dlmensmns, but is approxnnately
115 feet deep by 66 feet wide.”” The expression ‘‘un-
even dimensions,’’ as used in defendant’s petition, might
lead an appraiser to believe that it related to a variance
in dimension much greater than the six inches differ-
ence in length of the east and west lines of the lot that
is shown by the stipulation. The depth of the lot as
given in defendant’s petition is 25 feet less than that
shown by the stipulation, a circumstance that could
hardly fail to be of considerable importance to an
owner, the market valuation of whose real estate, for
appraisement and other purposes, is based in large
part both on foot frontage and depth.

A petition containing statements so inaccurate re-
specting dimensions would be very apt to mislead the
appraisers in the assessment of damages under the
statute. Rev. St. 1913, sec. 5946. It seemse to us that
the district court did not err in holding that the
condemnation proceedings were void. Omaha & R. V.
R. Co. v. Rickards, 38 Neb. 847; Bay City B.—L. R.
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Co. v. Hitchcock, 90 Mich. 533. A petition to con-
demn the land of another for the use of a railroad is
the basis of the proceeding, and before an owner over
his protest can be compelled under the sovereign power
of eminent domain to part with the title to his land, it
is essential to the validity of the proceedings that the
petition filed with the county judge under section 5946,
Rev. St. 1913, accurately describe the tract sought to be
condemned.

The language of the decree quieting title is perhaps a
little too broad if taken literally, since it forever en-
joins defendant from asserting title or interest in or
to the property and from using it. Properly con-
strued, we take its meaning to be that the defendants
are enjoined only from asserting any rights to the
real estate under the present condemmation proceed-
ings, and not from exercising any rights thereto that
may be lawfully derived in the future. So construed,
the judgment is without reversible error and is

AFFIRMED.

Sepewick and Cornisz, JJ., not sitting.

Franvk O. KUcEra, APPELLEE, v. F'rED H. ALLEN ET AL,
APPELLANTS.

Friep FeBRUARY 15, 1919. No, 20856.

Officers: DE Facto OrricEr: INJUNcTION: Trrie. The right of a de
facto officer to avail himself of a writ of injunction to enjoin
interference or disturbance while in the possession of his office
exists and is a proper remedy, and this procedure does not pre-
vent adverse claimants from trying the right of title to the
office in question.

Apprar from the district court for Saline county:
Rarpr ‘D. Broww, Jupce. Affirmed.

Charles F. Barth, for appellants.

Glenn N. Venrick, contra.
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A1ipricH, J.

This action was brought by the plaintiff against three
members of the board of trustees of the village of
Tobias, and one Mastin, to restrain them from interfer-
ing with him in the discharge of his official duties as one
of the trustees of that village, from disturbing him in
the exercise of the duties of his office, and to restrain
Mastin from participating in any meetings of the vil-
lage board.

In November, 1917, plaintiff was appointed trustee to
fill a vacancy. He duly qualified and entered upon the
discharge of his duties. The annual election was held
the next April. At that time Mastin and himself re-
ceived the same number of votes, and it was declared
by the village board that neither was elected. The peti- .
tion alleges that afterwards an alleged recount was had,
and a certificate of election issued to Mastin, but that
the same was void and of no effect. The plaintiff duly
filed his oath as a hold-over officer and continued to
act until Mastin and the other defendants refused to
allow him to take part in the proceedings of the board,
although he attempted to do so. The district court
found for the plaintiff, and defendants appeal. :

The main question in the case is whether plaintiff
was entitled to bring this action, or whether he can
only maintain pro¢eedings in quo warranto. In Hotch-
kiss v. Keck, 86 Neb. 322, it was said: ‘‘Of course, an
action of injunction is not the proper remedy to try
title to public office. The many authorities cited by
defendants in their brief establish that proposition, if
indeed there was ever any doubt in regard to it. The
law is just as clear that, where one is an incumbent
holding the office under a prima facie legal right and
performing the duties thereof, a court of equity will
restrain an intruder from interfering with the proper
exercise of those duties.”” Plaintiff was in possession
of the office and exercising his functions and duties as
a de facto officer until after the alleged recount. This
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being the case, he was in possession of the office, and
Mastin claiming under the recount was not entitled to
take forcible possession. He is entitled to prosecute his
action in quo warranto to ascertain by what right the
plaintiff is holding the office. If that suit be determined
in his favor, the court will at once place him in legal
and orderly manner in possession of the same.

The appellee, being a de facto officer, has no need to
try a controversy over the title to the office in order
to protect his position. See Ekern v. McGovern, 154
Wis. 157; Blain v. Chippewa Circuit Judge, 145 Mich.
59. A de facto officer has the right to avail himself of
a writ of injunction to enjoin interference while in
possession of the office. 2 High, Injunctions, sec.
1315. Appellee is simply resorting to the remedy by
injunction for the purpose of protecting his position
against interference of adverse claimants whose title
is disputed. Remelin v. Mosby, 47 Ohio St. 570.
The appellee herein, it seems, is holding the office in
question under a prima facie legal right, and as he is
holding his position by virtue of holding over, and his
successor not having been elected and qualified, he is
a de facto officer notwithstanding the existence of a
bona fide dispute between him and a claimant as to the
title of the office. Thus it seems clear that, while
appellee is acting as a de facto officer, he should not be
disturbed in the exercise of this right, or in doing
or performing all of the duties attendant upon his
position, and is entitled to every protection necessary
in the fulfilment of his position. ‘‘It is a proper exer- °
cise of discretion to restrain interference * * * in
the performance of duty’’ until one’s title while acting
is determined in a proper proceeding instituted therefor.
See Blain v. Chippewa Circuit Judge, 145 Mich. 59.
Tt is contended that the certificate of election is con-
clusive evidence of the right of Mastin to the office un-
der State v. Frantz, 55 Neb. 167. The alleged certifi-
cate was not made by the proper body, nor at the
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proper time, nor in accordance with the law; hence
the above prineiple is not applicable.
The finding and judgment of the trial court is free

from errors and should be
AFFIRMED.

Sepewick and Cornism, JJ., not sitting.

Union Stock Yarps COMPANY, APPELLANT, V. NEBRASKA
State Rammway CoOMMISSION, APPELLEE.

FiLep MarcH 1, 1919. No. 20230.

1, Statutes: CoxsTrRUcTION. When a statute is susceptible of two
constructions, under one of which it is clearly valid, while under
the other its validity may be doubtful, that construction which
makes sure its validity will ordinarily be given.

CONSTITUTIONALITY: STOCK-YARrDS. Section 134, Rev. St.
1913, construed to apply to all public stock-yards in the state,
and, as thus construed, held not to deny to appellant the equal
protection of the law under the Fourteenth Amendment,

3. Stock-Yards: RreurariON. Under its general police power, the
state may regulate charges at public stock-yards.

¢ ConsTITUTIONAL Law. The legislature may dele-

gate to the state railway commission power to fix and regulate

charges at public stock-yards.

: RaTES: VaLipITY. An order of the state railway commis-

sion fixing a charge to be made for corn furnished by a public

stock-yards company to its patrons, which does not make allow-
ance for the use of the property engaged in the service, as well
as compensation for the corn furnished, held erroneous.

Apprar from State Railway Commission. Reversed.

Brown, Baxter & Van Dusen and Frank T. Ransom,
for appellant.

Willis E. Reed and Clarence A. Davis, Attorney-
Generals, and Hugh La Master, contra.

Morrissey, C. J.
This is a proceeding, in the nature of an appeal, to
vacate an order of the Nebraska state railway commis-
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sion, fixing the rate which the Union Stock-Yards
Company may charge for grain and feeding service at
its yards in Omaha. The order was made under the
authority of sections 134 and 135, Rev. St. 1913, which
read as follows:

Section 134. * “‘The term ‘stock-yards’ as used herein
shall mean and embrace all corporations, individuals,
associations of individuals, their lessees, trustees or
receivers (appointed by any court of lawful authority,
whatsoever), that now or hereafter may own, operate,
manage or control any yards and pens, railroad tracks,
switches, engines or other motive power, for the pur-
pose of handling live stock in transit and for sale; and
all stock-yards are hereby declared to be common
carriers.”’

Section 135. ““The state railway commission shall
have power to issue orders regulating service and
charges of all kinds at all stock-yards.”’

The stock-yards company insists that the order in this -
case is invalid because the provisions of the statute
upon which it is based are unconstitutional. Tt is
claimed that the sections set out deny to appellant the
equal protection of the law, and constitute class legisla-
tion. 'The contention is that the statute in question
does not allow the railway commission to regulate the
service charges of all public feeding and shipping yards
in the state, but only of those which also maintain
common carrier facilities; that appellant is the only
stock-yards company in the state doing a common car-
rier business; that this fact furnishes no basis for a
classification in the regulation” of yard or pen charges;
and that it is therefore discriminatory to allow the fix-
ing of service rates at appellant’s yards, and not at
those of other companies engaged in the same line of
enterprise.

While it is true that section 134 may be susceptible
of the interpretation placed upon it by appellant, it is

equally capable of another and less questionable con-
103 Neb.—15
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struction. No reason is apparent why the terms of this
statute should not be read disjunctively, so as to
subject to state regulation the service charges of all
companies maintaining either feeding pens and yards,
tracks, switches, or all of these facilities, ‘‘for the
purpose of handling live stock in transit and for sale.”
There is nothing inharmonious with this view of the
statute, unless it be the final clause of section 134, which
provides that ‘‘all stock-yards are hereby declared to
be common carriers.’” If, however, the power to regu-
late feeding charges at stock-yards cannot be conferred
upon the railway commission, except by reason of a
common carrier capacity, it cannot be conferred at all in
this case, since mere legislative denomination cannot
constitute an enterprise a common carrier. And cer-
tainly feeding, watering and caring for shipments of
live stock, for an independent consideration, are not
within the scope of a common carrier’s duty, nor sub-
ject to regulation as such. Union Stosk Yards Co. v.
United States, 169 Fed. 404. Since the right of the
state in this case must be determined without regard to
the common carrier designation of the legislature, this
provision of the statute may be disregarded.

The construction of the statute announced is effectua-
tive of legislative intent, and will therefore be adopted
in preference to that suggested by appellant. It is the
policy of the courts to uphold rather than overthrow
legislative action. Hence, sections 134, 135, Rev. St.
1913, cannot be said to violate the Fourteenth Amend-
ment, by denying to appellant the equal protection of
the law.

But though the statute in question is nondiserimina-
tory as between the stock-yards companies of the state,
the question arises whether it is constitutionally within
the power of the state thus arbitrarily to fix the
charges in this particular line of business. That stock-
yards are so affected with a public interest as to be
subject to the inherent police power of the state, and
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to a regulation of charges by governmental authority,
seems to us uncontrovertible. Ratcliff v. Wichita
Union Stock Yards Co., 74 Kan. 1.

If, then, the state has the power to regulate these
charges, how may it exercise such power? Appellant
urges that the fixing of rates is wholly a legislative
function which cannot be delegated. While this is
true as a general proposition, yet statutes delegating
to an administrative commission power to fix rates for
public service corporations have generally been held
not to violate any principle of constitutional law.
State Public Utilities Commission v. Chicago & W. T.
R. Co., 275 111 555, Ann. Cas. 1917C, p. 50, and notes;
Village of Saratoga Springs v. Saratoga Gas, Electric
Light & Power Co., 191 N. Y. 123, 18 L. R. A. n. s. 713,
and notes, 14 Am. & Eng. Ann. Cas. 606, and notes
following. In this state, however, the railway com-
mission is a body organized under the Constitution
for the purpose of supervising and regulating common
carriers, and it is said that this constitutional authority
cannot be extended by statute so as to make it an
administrative body for the purpose of stock-yards regu-
lation. But there is nothing in the constitutional duties
of such commission incompatible with its serving as a
body for the fixing and control of stock-yards charges.
And, indeed, the legislature, having the power to create
a body for this purpose, might well appoint the mem-
bers of the railway commission to serve in such capac-
ity.

We now pass to a consideration of the order itself. .
By the terms thereof the railway commission directed
appellant to ‘‘determine the price of corn to be
charged to feeders of corn at its yards in South
Omaha for the current calendar month, on the average
price paid by said Union Stock Yards Company for the
corn received at South Omaha for the calendar month
immediately preceding the current month for which
the price per bushel of corn is determined.”” 1In its
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finding of fact the commission found: ‘‘In addition to
the price paid for corn at South Omaha, there is an
actual out-of-pocket cost to the applicant for the han-
dling and placing of the corn in the feeding pens, which
for the purpose of this temporary arrangement the
commission places at ten cents per bushel. The amount
just named may be added by the applicant to the price
of the corn for the current month.”

Thus it will be seen that under this temporary order,
which on final hearing was made permanent, appellant
was allowed no profit whatever for handling the corn,
nor reimbursement for the use of the property employed
in feeding and distributing the corn. It is suggested
that in finding ‘‘out-of-pocket’ cost, the commission
took into consideration the value of the use of the
property employed in feeding the corn, but the finding
itself does not seem to bear out this contention. The
company furnished proof of the usual charges in
stock-yards in other states, and insists that that is
prima facie proof of what is a reasonable rate in this
case. The statute so provides. Rev. St. 1913, sec. 6127.
An order that permits appellant to make a charge hav-
ing regard for the market price, plus such sum as the
commission may find from all the evidence will allow
a proper net return on the investment, is more likely to
do justice to all parties than an order based on a
monthly average. Appellant is entitled to the value of
its corn at the time of sale, without regard to what it
may have cost at the time of purchase. If the price
has advanced appellant is entitled to the advance. On
the other hand, the shipper is entitled to have the
market price taken as the basis, without regard to the
price at which the corn may have been purchased at
some remote date. The mere fact that the stock-yards,
a month before, paid more for the corn than it is
worth when sold to the shipper is no reason why he
should be charged more than the commodity is worth
on the day he buys.
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The order in this case was made during the war
period, when abnormal conditions were prevailing. In
furtherance of justice the order is set aside and the
cause remanded so that the commission may make
such further investigation and enter such order as may
be proper.

: REVERSED.

CornisH, J., not sitting.

The following opinion on motion for rehearing was
filed May 3, 1919. Former opinion modified, and re-
hearing denied.

Prr Curiam.

On motion for rehearing our attention has been callec
to the following statement in the opinion:

““The company furnished proof of the usual charges
in stock-yards in other states, and insists that that is
prima facie proof of what is a reasonable rate in this
case. The statute so provides. Rev. St. 1913, section
6127.?

The point is made that the statute cited was passed
in 1907 as part of the legislation applying to railroads,
and that the stock-yards statute (Rev. St. 1913, 134-138)
was not passed until 1911. It appears that section 6127
does not apply to stock-yards unless they are perform-
ing the functions of common carriers. Our opinion is
modified to this extent, and the motion for rehearing is

OVERRULED.

Ix re LincoLx TracTion CoMPany (two cases).
Lixncory Tracrion CoMPANY APPELIANT, v. CITY OF
LINCOLN ET AL., APPELLEES,

Firep MarcHE 1, 1919. Nos. 20743, 20842,

1. Constitutional Law: STATE RATLwWAY COMMISSION AMENDMENT, In
adopting the constitutional provision creating the state railway
commission, it was made an independent part of the Constitution,

and not as an amendment to the executive, legislative or judicial
articles thereof.
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10.

11,

Carriers: STATE RalLway ComMISSION: Powgrs. The state railway
commission has independent legislative, judicial and executive or
administrative powers so far as necessarily involved in the “reg-
ulation of rates, service, and general control of common carriers;”
and such exercise of power may be controlled or limited by the
legislature.

Unless there has been specific legislation
that mlght limit or affect this power given to the commission,
it would seem that the people have given this commission all the
control over common carriers that they themselves could exercise.

: Rates. The rates of a public service corporation must
be based upon the value of the property devoted to the public
use.

Rates allowed in other similar cities may be con-
sidered by the commission, but would not be controlling.

EMErRgENCY RaTeEs. If the evidence tending to
show that rates are not remunerative, “while based upon actual
experience in the operation of the road, relates only to a brief
period when conditions were abnormal,” it will not necessarily
require a change of rates. Darnell v. Edwards, 244 U. S. 564. It
it is uncertain whether conditions will become more favorable
for adequate earnings in the near future, and it seems improbable
that they will, the propriety of emergency rates would seem to be
indicated.

Goop WiLL. When rates are in question, the
item of good will is not to be considered.

EvipENCE. In determining the sufficiency of
present rates, it would be proper to consider the dividends that
had been declared in the recent past under ordinary conditions,
but the distribution of these dividends among the stockholders
would not throw any light upon the earning power of the property.

: Divipexps. If the dividends paid were not greater
than a fair return on the actual value of the property would
justify, and did not excead the net earnings, the disposition of
those dividends among the stockholders would not affect the
public interest.

If the dividends paid to the various stock-
hoIders were more than a fair return upon the property, or in
excess of the net earnings of the company, it would devolve upon
the company to make good the deficiency, and render such ser-
vice as is due the public, and is required by the commission.

: Service. If the earnings are sufficient, the com-
pany must be prepared to render proper service as required by the
commission.
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12,

13.

14.

15.

16.

17.

18.

19.

. ACCOUNTING. When a public utility, which is un-
der the control of the railway commission, owns or is interested
in subsidiary utilities in the city which are under the control of
the city authorities, it is proper for the railway commission to
require the utility under its control to keep full and accurate
accounts 'of all services rendered to its subsidiary companies,
and all values received therefor at prices fixed by the railway
commission; and such values so received must be accounted for
as other earnings.

: : Varuation. It is the duty of the company to keep
their accounts as required by the commission, and to render all
possible assistance to enable the commission to ascertain true
values. If the company fails in these respects, it is not in a
position to complain of reasonable findings of the commission as
to value.

ComPLAINT. If the company does not obey the
orders of the commission in that regard, and act upon these
principles, it cannot complain if the commission is as liberal
in dealing with the affairs of the company as it can reasonably
be and make sure that it is properly protecting the public.

: : INcrReEASE. If, owing to changed conditions, the
net earnings of the company, properly managed, are not a fair
return upon the value of its property, the rates should be in-
creased without imposing impossible or unnecessary conditions.

Street Railways: CANCELATION OF STocK. The commission prop-
erly decided that it cannot under existing conditions order the
cancelation of the common stock of the company, and when under
existing conditions an order canceling stock is not authorized,
it cannot be canceled by indirection by withholding from the
company that to which it would be otherwise entitled.

: AUTHORIZATION OF BonD Issue. The commission should
know how the proceeds of the bonds are used by the company, and
in authorizing the issue of stocks or bonds may determine the
price and conditions of their sale, but in a proper case cannot
indirectly prevent such issue by imposing impossible or unneces-
sary conditions.

Carriers: RATEs: DEPRECIATION FunD: DivibEnps. Money raised
to pay for depreciation should not be considered as capital upon
which a return is to be made to stockholders as dividends in the
future. But, when, under the rates allowed, dividends are fairly
earned and declared, such dividends become the property of the
stockholders, and if used to make proper additions to the prop-
erty, such additions should be considered in adjusting rates.

State Railway Commission: Finpinegs: Review, This court upon
appeal cannot disturb findings of the commission, unless it ap-
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pears that some requirements of the law have been violated or
disregarded, or that the result reached cannot reasonably be
derived from the facts proved.

Aprean from the State Railway Commission. Re-
versed.

E. J. Haumer, F. M. Hall, Field, Ricketts & Ricketts
and George A. Lee, for appellants.

C. Petrus Peterson, Charles R. Wilke, W. G. Kline
and C. E. Matson, contra.

Sepewick, J.

The plaintiff applied to the state railway commission
for permission to raise its rates of service and for
authority to issue and sell securities, and also made an
application for an emergency rate. The commission,
after an extended hearing and apparently an exhaustive
investigation of the matters presented, granted the
respective applications in part and refused them in
part; and the applicant has appealed to this court
from the ruling on each application. The applications
were heard together, reserving the motion to consolidate
the cases for further investigation.

Questions are raised and discussed as to the extent
and the limits of the jurisdiction and authority of the
state railway commission. 1In Prentis v. Atlantic
Coast Line Co., 211 U. S. 210, the court said in the
syllabus: ‘“‘So far as the federal Constitution is con-
cerned, a state may, by constitutional provision, unite
legislative and judicial powers in the same body.”” And,
in the opinion: ‘‘Among its (the commission’s) duties
it exercises the authority of the state to supervise,
regulate and control public service corporations, and to
that end, as is said by the supreme court of Virginia
and repeated by counsel at the bar, it has been clothed
with legislative, judicial and executive powers.”” And
that if the state Constitution ‘‘sees fit to unite legisla-
tive and judicial powers in a single hand, there is
nothing to hinder so far as the Constitution of the
United States is concerned.”’
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In adopting the constitutional provision creating the
state railway commission, it was made an independent
part of the Constitution, and was not designated as an
amendment to the executive, legislative or judicial
articles of the Constitution. The fact, therefore, that
it has, by the compilers, been placed in article V,
which relates to the executive départment of the govern-
ment, affords no assistance in its construction. Its
language is clear, as follows: ‘‘There shall be a state
railway commission, consisting of three members, who
shall be first elected at the general election in 1906,
whose terms of office, except those chosen at the first
election under this provision, shall be six years, and
whose compensation shall be fixed by the Legislature.’’
Its powers and duties include ‘‘the regulation of rates,
service and general control of common carriers.’”” The
legislature may make provision as to these powers and
duties, but the commission, ‘“in the absence of specific
legislation, shall exercise the powers and perform the
duties enumerated.”” It was submitted to the people by
the legislature of 1905. Laws 1905, ch. 233. TUnless
there has been specific legislation that might limit or
affect this power given to the commission, it would
seem that the people have given this commission all
the control over common carriers that they themselves
could exercise. While this power must be exercised in
harmony with the provisions of the federal Constitution,
and the general provisions of our own Constitution that
affect all branches of the government, it is plainly not
limited by the special provisions of the Constitution
which distinguish between the legislative and Judicial
departments of the government. The functions of this
commission are largely administrative, but, as is stated
in Prentis v. Atlantic Coast Line Co., supra, the
commission necessarily has independent legislative, ju-
dicial, and executive or administrative powers. This
does not mean that the commission is made a court
with general judicial powers, but only such judicial
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powers as are necessarily involved in performing its
duty to supervise, regulate and control public service
corporations; and such exercise of power may be
controlled or limited by the legislature.

The company appears to contend that the following
questions are involved in this appeal: (1) That the
rates should be based entirely upon the actual value
of the company’s property devoted to the public
service. (2) That the value of the property, as found
by the majority of the commissioners, entitled the
company to ‘‘an emergency rate of fare.”” (3) That
the schedule of ratés should not be lower than ‘‘in
other cities of the same class, and should be sufficient
to pay operating expense, providing for upkeep of the
property, and pay a fair return upon the value of the
property used and useful in the public service.”’
(4) The order of the commission ‘‘requiring the can-
celation of the common stock of the traction company is
void and should be held for naught.”” (5) The order
““requiring proceedings to be instituted to recover into
the treasury dividends paid on the common stock is
also null and void and should be so held.”” (6) ‘‘The
limitations placed on the use of the proceeds realized
on the sale of the stocks and securities authorized is
both contrary to law and unjustified.”’

That the rates should be based upon the present
value of the property is thoroughly established by the
decisions of the federal courts and other courts. In
the famous case of Smyth v. Ames, 169 U. S. 466, 546,
the court said: ‘“We hold, however, that the basis of all
calculations as to the reasonableness of rates to be
- charged by a corporation maintaining a highway under
legislative sanction must be the fair value of the prop-
erty being used by it for the convenience of the public.
And, in order to ascertain that value, the original cost
of construction, the amount expended in permanent
improvements, the amount and market value of its
bonds and stocks, the present as comprred with the



Vor. 103] JANUARY TERM, 1919. 235

In re Lincoln Traction Co.

original cost of construction, the probable earning
~ capacity of the property under particular rates pre-
scribed by statute, and the sum required to meet
operating expenses, are all matters for consideration,
and are to be given such weight as may be just and
right in each case. We do not say that there may not
be other matters to be regarded in estimating the value
of the property. What the company is entitled to ask
is a fair return upon the value of that which it employs
for the public convenience.’’ This holding has been
adhered to in subsequent decisions of that court, and has
been generally followed by public service commissioners.
It was followed in some of our decisions, and was recog-
nized as the basis of rates by this court in,State v.
Lancoln Traction Co., 90 Neb. 535, in which it was said:
“Nor will the valuation by implication fixed by the
promotors of the consolidation concerning the value of
the property of the constituent corporations and of
their stocks and bonds bind the railway commission in
determining in a proper case the investrnent upon which
the respondent’s stockholders should receive a return
,in the way of dividends, or the exact amount of the
charges that may be exacted for transporting passen-
gers’’—eciting Smyth v. Ames, supra, and other cases.

It is not always easy to fix accurately the present
value of such a property, and for that reason resort may
be had to the various matters recited in Smyth v. Ames,
supra, and, as there said, perhaps to other matters.
Rates allowed in other similar cities will be considered,
but they, of course, would not be controlling. When
rates are in question, the item of good will is not to be
considered. The value of the good will depends upon
dividends, and the certainty of receiving them, and they
in turn depend upon the rates allowed. To consider
good will as value in fixing rates would lead to the
most confusing uncertainties. The commission in Au-
gust, 1918, increased the rates upon an application of
the company, and these applications are for a further
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increase. If the evidence tending to show that rates are
not remunerative, ‘‘while based upon actual experience
in the operation of the road, relates only to a brief
period when conditions were abnormal,’’ it will not
necessarily require a change of rates. Darnell v. Ed-
wards, 244 U. S. 564. If it is uncertain, and seems im-
probable, that conditions will become more favorable
for adequate earnings in the near future, the propriety
of emergency rates would seem to be indicated. The
commission appears to have so regarded existing condi-
tions.

It was said by the Wisconsin railway commission:
““A street railway will be permitted to discontinue the
sale of 6 tickets for 25 cents’ where the return for the
last 20 months was only about 5 per cent., although the
average return for the preceding 6 years was 8.8 per
cent., it appearing that the loss during the 20 months
from the competitive operation of private automobiles,
and jitneys to a less extent, and from higher prices for
materials, supplies, and wages is not temporary, that
large outlays must be made for paving and for improve-
ments and extensions, that any increase in gross earn-,
ings therefrom will be offset by expenses, and that it is
doubtful whether an abnormally low cost of injuries and
damages can be maintained.”” Re Duluth Street R. Co.,
P. U. R. 1916D, 614.

The evidence in this case discloses that no compre-
hensive and authentic valuation of the present property
was before the commission at the time of this hearing.
The attempt seems to have been to ascertain its present
value from a consideration of the history of the com-
pany, and its investments and expenses from the time
of the organization of the so-called ‘“Old Traction
Company,’’ in 1898, to the present time, and the findings
and valuations made by the railway commission itself
since the consolidation in 1909. Some of the transac-
tions of the predecessors of the so-called ¢ Old Traction
Company’” appear also to have been considered,
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The present company was organized in February,
1909. Prior to that time companies were operating
three street car lines, which were then consolidated.
This was before the enactment of the statute known as
the ‘‘Stocks and Bonds Statute.” Laws 1909, ch. 108.
The stocks and bonds of the companies so consolidated
forming the present company (called in the briefs ‘‘The
New Company’’) appear to have been greatly in excess
of the actnal values of the properties involved. In order
to effect a consolidation of the interests of the various
stockholders in the different companies, there appears
to have been extravagant uses of stocks and bonds of
the new company. Preferred stock was used apparently
without much regard to values that it represented, and
was distributed to induce former stockholders to consent
to the consolidation. Also, a large amount of common
stock was used and generally disposed of in the same
way. These conditions were stated more fully, and the
results in some respects considered, in State v. Lincoln
Traction Co., supra.

_ The commissioners were not entirely agreed as to
the disposition of these applications. A majority ap-
parently formed a conclusion as to the present value of
the property, and appear to have concluded that the
present rates were insufficient to pay a fair return upon
that valuation, but refused to increase the rates be-
cause of the present conditions of the stocks and bonds
of the company, and perhaps for other reasons. In the
opinion of the commission it is said: ‘‘It is true that
the operating revenues for the calendar year 1917 were
insufficient to pay the dividends on the preferred stock
by $22,305.83. The increase in operating expenses for
the calendar year 1918, by reason of increased wages,
cost of materials and supplies, and freight rates may
create a greater deficiency, even though the gross op-
erating revenues remain constant. We do not advocate
the policy of allowing a depletion of the entire surplus
reserves, and we are of the opinion that, should the
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reserves continue to be reduced by reason of high cost
of operation, the commission should take time by the
forelock and raise the rates; but certainly the commis-
sion should not raise the rates and place a greater
burden upon the people until the company itself has done
its full duty. The commission will, through the medium
of the monthly reports of the applicant, keep in close
touch with the operating results for the future, and when
the company has done its duty by making good to the
public the operating revenues properly belonging to the
surplus account, should the surplus account, together
with the future operating revenues, not be sufficient
adequately to take care of the company, the commlssmn
will 1mmed1ately raise the rates.”’

The commission found that they did not have au-
thority to cancel the excessive issue of common stock,
but refused to increase the rates until the company, by
its own acts, should cancel the stock. They also found
that the company had paid the last few years a large
amount of money as dividends upon that common stock
that represented no value, and ordered that the company
should, by legal action, recover the money so paid out
as dividends on the common stock, together with inter-
est thereon. The cancelation of this common stock, with
other similar matters, was considered in State v. Lincoln
Traction Co., supra, and it was held: ‘‘If, in a consoli-
dation of constituent street railway companies which
theretofore satisfactorily served the public all of their
tangible property is conveyed to the consolidated corpo-
ration and subsequently improved, the mere fact that
the stock and bond issues of the constituent corpora-
tions were doubled by the consolidated corporation,
without greatly adding to-the tangible assets, will not
Justify a cancelation of that stock. And if to cancel
one class of that stock will take from part of the stock-
holders the consideration for their agreement to consoli-
date the constituent corporations and will not interfere
with the consideration received by other stockholders,
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none of the stock should be canceled if the consolidation
be permitted to continue.’’

The same reasoning applies here. The patrons of this
utility are not especially interested in the division of
the dividends among the stockholders. They should not
be required to pay greater fares than actually neces-
sary to pay a fair return on the value of the property

'devoted to the public use. If the commission could not
directly cancel the common stock, it could not do so
indirectly by withholding from the company that to
which it would be otherwise entitled.

In determining the sufficiency of present rates, it
would be proper to consider the dividends that had
been declared in the recent past under ordinary condi-
tions; but, as already stated, the distribution of these
dividends among the stockholders would not throw any
light upon the earning power of the property. If the divi-
dends paid to the various stockholders were more than
a fair return upon the property, or in excess of the net
earnings of the company, it would devolve upon the
company to make good the deficiency, or run the risk
of a receivership in case it was impossible to render
such service as is due the public and is required by the
commission. But if, owing to changed conditions, the
net earnings of the company, properly managed, are
not a fair return upon the investment, the rates should
be increased without driving the company to remedies
so doubtful as suits to recover dividends long ago
declared and paid. If the company has paid dividends
to stockholders beyond the net earnings, and so failed
to accumulate a reserve for maintenance and emergen-
cies, it has assumed a risk that common prudence would
suggest should be immediately remedied; for if the
earnings are sufficient the company must be prepared
to render proper service as required by the commission.
If it fails to do so through an unlawful dissipation of
its funds, the public would necessarily use drastic
remedies to secure proper service. If the dividends
paid were not greater than a fair return on the actual
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value of the property would justify, and did not exceed
the net earnings, the disposition of those dividends
among the stockholders would not affect the public
interest.

Since the consolidation the commission has had occa-
sion several times to investigate the property of the
company and adjust the rates. One of the first ques-
tions investigated arose from the fact that other public
utilities are operated in connection with the tractiov
company, which are not under the control of the com-
mission, but under the city authorities, and in 1910 the
commission determined some of the questions so pre-
sented. In the Third Annual Report of the commission,
p. 133, it is said: ‘“At the hearing in this case an at-
tempt was made to find the value of the street railway

proper, in order that rates might be so fixed that the

income from the same would be fair to the street rail-
way company and to the general public as well. * * *
It was contended by the city attorney of Lincoln that
the commission should not segregate thiese properties,
but shouid take them as a whole, and determine what
rate should be charged to produce a reasonable income
on the entire property. The commission found itself
in this predicament: The state Constitution and legis-
lature have given it power to fix rates and service of
common carriers, which includes street railways, but
nowhere has it been delegated any authority over public
utilities such as heating, lighting and power plants.
* * * The commission agrees with the contention of
the city attorney that there should be a fixed and com-
pensatory charge made by the Lincoln Traction Com-
pany for all services rendered to any other or subsidi-

ary company for services, and all such amounts so

earned must be made a part of its income account.
* * % 1If the heat and light which are being furnished
to these subsidiary lines of business are furnished by
the railway company at a rate that is not compensatory
to it, the commission has jurisdiction and authority to do
full justice in that respect by adjusting such charges.’’
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And again in the same year, in another matter, the
commission found and ordered as follows (Third An-
- nual Report p. 142): “‘That from and after July 1,
1910, the accounts pertaining to the railway shall be
kept in books separate and distinet from the books and
accounts of the light or power or heating departments;
that all operating accounts shall on the books show the
actual amounts of expenditures, accurately and fully
set out, and not altered by any apportionments to other
departments (excepting only from material account),
or by any method or subterfuge; that there shall be
charged to the commercial light and power and heat
departments all expenditures made for their account,
and, in lieu of charges heretofore made by apportion-
ment of certain operating expenses, there shall be
charged by the railway to the light and power depart-
ments two and one-half (21/2) cents per kilowatt hour
for each kilowatt hour of current furnished to said
commercial light and power departments, which shall
be accurately and faithfully measured by meter at the
power house, and the railway shall charge to the com-
mercial heating department twenty-seven (27) cents
per one thousand (1,000) pounds of condensation fur-
nished, as shown by monthly readings of customers’
meters, all of which records shall be strictly kept and
retained for reference and examination, if desired, and
the amounts so charged by the railway to the com-
mercial light and power and heating departments shall
by said departments be paid over to the railway in cash
monthly, and the amounts so charged shall in the rail-
way books be treated as earnings and accounts opened
and kept to set forth such earnings.”’

In a former hearing of an application by this company,
the commission found: ‘It is very unfortunate that, in
the presentation of this case, so much that is in no way
material to the solution of the problem has been injeet-
ed into the evidence. ** * * No hard and fast rules
can be established in respect to a fixel rate of income

103 Neb.—16
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upon investments of this nature, but we have no hesi-
tancy in saying that under ordinary conditions, where
the good faith of the company and its fairness with
respect to its patrons appears, the maximum return
to such investors (provided the rate charged is not an
unusual one) should not exceed 3 per cent. in excess
of the customary and existing rate of interest received
by those whose investments are represented in fixed
interest-bearing securities. In other words, the building
of electric lines should be encouraged, and the returns
npon such investments should be sufficiently large to
attract capital to such enterprises. If the rate of in-
terest on fixed interest-bearing securities in any given
Jocality is 5 per cent., a maximum return to the in-
vestors in electric railways would not be unreasonable
or excessive at 8 per cent.”” Fourth Annual Report, pp.
92, 96.

A vyear later, in another case, the commission deter-
mined what they said was a fair valuation as a basis
for earnings and depreciation. In the Fifth Annual
Report, p. 96, it is said: ‘‘Preliminary and prior to the
hearing, this commission had caused a further and ex-
haustive investigation and examination of the affairs
of the Lincoln Traction Company to be made by its
accountants, Messrs. Powell and Wettling, whose re-
port was presented to the commission and placed on
file on March 7, 1912. * * * The value so shown in
the report to be used as a basis for earnings is
$2,244,639.54. * * * Taking all these matters into
consideration, the commission is of the opinion that
the amounts stated are a fair valuation as bases for
earnings and depreciation.”” The commissioner dissent-
ing from the opinion of the majority said that the rate
of return ‘“must be sufficient, under all circumstances,
to attract capital to that particular enterprise.”

Money raised to pay for depreciation should not be
considered as capital upon which a return is to be made
to stockholders as dividends in the future, but ‘‘that
it was right to raise more money to pay for deprecia-
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tion than was actually disbursed for the particular year
there can be no doubt, for a reserve is necessary in any
business of this kind, and so it might accumulate; but
to raise more than money enough for the purpose and
place the balance to the credit of capital upon which to
pay dividends cannot be proper treatment.”” Louisiana
Railroad Commission v. Cumberland Telephone & Tele-
graph Co., 212 U. 8. 414. But when dividends are fairly
earned under the rates allowed, and are declared, such
dividends become the property of the stockholders, and,
if used to make proper additions to the property, such
additions should be considered in adjusting rates.

These findings and orders seem to be justified and
necessary. It would appear that, if these orders are
complied with, the commission from the books of the
company, can find the amount that the company has
received from the subsidiary companies for services ren-
dered, and such sums will, of course, be added to its
other revenues to determine its earnings. These sub-
sidiary companies should be treated as are other pa-
trons of the traction company. The commission will see
that all values received from them are fully accounted
for.

It is the duty of the company to keep their accounts
as required by the commission, and to render all pos-
sible assistance to enable the commission to ascertain
true values. If the company in maintaining subsidiary
companies, or for any other reason, fails to so regulate
its business and so keep its accounts that its receipts
from such subsidiary companies can be accurately de-
termined, or fails to submit to the commission an ac-
curate and approved inventory and valuation of its
property, it is not in a position to complain of reason-
able findings of the commission as to value, if the com-
mission is as liberal in dealing with the affairs of the
company as it can reasonably be and make sure that it
is properly protecting the public. This court upon ap-
peal cannot disturb such findings of the commission,
unless it appears that some requirements of the law
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have been violated or disregarded, or that the result
reached cannot reasonably be derived from the facts
proved.

The application to issue bonds, or preferred stock,
was allowed upon condition ‘‘that said bonds or stock,
or both collectively, shall be issued and sold for money
only, and for not less than 85 per cent. of the par
value thereof.”” If the company can issue bonds bear-
ing 6 per cent. interest, and the stockholders are al-
lowed to purchase the bonds for a nominal price, they
can obtain almost any rate of interest they desire on
such an investment, to the prejudice of the common
stock, and perhaps to the public also. The commission
should know how the proceeds of the bonds are used
by the company, and the foregoing restrictions are, so
far as is shown by this evidence, within the reasonable
discretion of the commission.

The conditions that the company shall bring actions to
recover dividends heretofore paid, and shall pay no
more dividends on certain common stock, and shall take
steps to cancel such stock, cannot be upheld.

The commission has evidently devoted great care
in an attempt to do justice to the company and to the
public. 'We have found it wrong in regard to some
difficult constructions of the Constitution and statutes,
above specified; when these are corrected there is no
doubt that just conclusions will be reached. As these
several applications have been by us considered to-
gether, it seems best that the commission shall have an
opportunity to consider the whole contention ‘‘de nowvo’’
in the light of the construction of the law that we have
indicated; and for that reason the orders in the three
several applications are reversed and all remanded for
the further cousideration of the commission.

REvERSED.

AipricH, J., dissents.

CognisH, J., not sitting.
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Joux T. FAHEY ET AL., APPELLANTS, V. UPDIKE KLEVATOR
‘ COMPANY, APPELLEE.

FiLep MarcH 1, 1919. No. 20825.

1. Sales: BreacH orF CONTRACT: MEASURE OF DaAmaces. Upon a
counterclaim for damages resulting from a breach of a contract
of sale of grain, the measure of damages is the difference between
the price agreed upon and the price at the time of the breach of
contract complained of.

. SuIPrING PERMITS: WAIVER: BREACH OoF CONTRACT. When
the breach of contract complained of consists in failing to fur-
nish certain permits which were necessary to enable the defend-
ant to ship the grain under the contracts, the defendant may
waive the time named in the contracts for furnishing the per-
mits. If, in waiving the time, it is insisted that the permits must
be furnished so that the grain can be shipped within the time
limited for that purpose, the breach of contract by plaintiffs
must be considered to occur when the defendant duly declares a
forfeiture, for the reason that the time has expired in which the
contract can be performed.

: BREACH oF CONTRACT: MEASURE OoF DaMAGES. In such case,
the measure of damages would be the ‘difference between the
contract price and the market price on the day the contracts
were declared forfeited; and, as the price then was higher than
the contract price, the defendant suffered no damages.

AppeaL from the district court for Douglas county:
Lre S. EsteLLe, Jubce. Reversed.

Mohtgoméry, Hall & Young and R. E. Lee Marshall,
for appellants.

Swmith, Schall & Howell, contra.

SEDGWICK, J.

After the former judgment in this case had been re-
versed upon the plaintiffs’ appeal (102 Neb. 249), the
'plaintiffs filed an amended petition in the district court
and the defendant filed an amended answer. In this an-
swer the defendant alleged a counterclaim asking dam-
ages against the plaintiffs for an alleged failure to per-
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form four several contracts in which the plaintiffs agreed
to purchase from the defendant grain to be shipped as
specified in the contracts. When the evidence was
completed, each party made such requests for an in-
structed verdict that the court discharged the jury
and determined the case upon the pleadings and evi-
dence. The court found that there was due from the
defendant to the plaintiffs $47,934.32, and that there was
due from the plaintiffs to the defendant upon its
counterclaim $28,610.81, and entered judgment in favor
of the plaintiffs for the difference, $19,323.51. From’
this judgment the plaintiffs have again appealed, in-
sisting that the amount allowed upon the defendant’s
counterclaim is too large.

By these four contracts, upon which the counterclaim
was based, the defendant sold to the plaintiffs wheat
and corn as therein specified to be shipped from Omaha,
the defendant’s place of business, to Baltimore. One
of these contracts contained the sentence, ¢‘Shipment
Jan. Feb. open port or permit by Feb. 1st.”’ The others
contained words of similar import, and the difference
in the wording is not material perhaps to our dis-
cussion. From the evidence it appears that this pro-
vision of the contracts meant that the defendant could
ship the grain any time during the months of January
and February, and that, because of conditions existing
during the war, the ports for shipment were at times
closed by the government, and consequently the rail-
roads would not receive grain for shipment from Omaha
to Baltimore unless the shipper first obtained a special
permit for that purpose.

The defendant contends that the contracts should be
construed to mean that the plaintiffs agreed, in case
the port was not open, to obtain these permits at the
times named in the contracts; that the plaintiffs
failed to perform that part of the contracts, so that
the defendant was unable to ship the grain, and in the
meantime the market declined in price to the defendant’s
damage. The trial court found: ‘‘That defendant’s
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counterclaim should be and is sustained, and that the
market price of the grain involved in such counter-
. claim should be taken as of the day after the respec-
tive dates on which permits for the shipment of such
grain were under the respective contracts to be fur-
nished by plaintiffs to defendant.””. The plaintiffs
contend that the contracts should not be construed to
be an absolute agreement on their part to procure and
furnish the permits at the time specified; and that the
court erred in finding that the price of the grain
should be taken as of the day on which the permits
were to be furnished, and that the price should be
taken as of the day when the defendant declared the
contracts canceled because of the failure to furnish
the permits; and that in the meantime the market price
had advanced so that the defendant suffered no damages.

It appears to be conceded that, owing to the existing
conditions, it was impossible for the plaintiffs to pro-
cure the permits, and it might become a very impor-
tant question whether these contracts should be con-
strued as absolute agreements binding upon the plain-
tiffs to procure these permits at the times specified, so
as to make them liable for any loss the defendant might
suffer because of the refusal of the railroad companies
to issue the permits. When, at the times specified
for procuring these permits, it was found that they
could not be obtained, the market price of grain was
rapidly declining, so that it would be largely to the
financial interest of the plaintiffs to delay the ship-
ments and equally to the interests of the defendant to
make as early shipments as possible, if the contracts
we¥e to be enforced. It appears that a lively correspon-
dence between these parties ensued in regard to ob-
taining the permits. This correspondence and the
conditions then existing are very much discussed in the
briefs. It seems clear from this correspondence, under
the existing conditions, that the defendant was in-
sisting that the plaintiffs were bound by the contracts
to furnish the permits as specified in the contracts,
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and that any failure to do so would make the plaintiffs
liable for any loss that the defendant might suffer on
that account; and the plaintiffs were as strongly in- .
sisting  that, under the circumstances, the failure to
procure the permits was not a breach of the contracts
on the part of the plaintiffs, but was a misfortune that
affected both parties alike, and that the plaintiffs were
not liable for any loss that might oceur to the defendant
by reason of such failure. We do not find it necessary
to determine the construction of these contracts upon
that point. If we accept the defendant’s theory of the
absolute guaranty by the plaintiffs that the permits
would be procured—which is by no means clear—the
question whether, in considering the defendant’s dam-
age, the market price of the grain should be taken as
of the day named in the contracts for furnishing these
permits, or of the day when the defendant declared a
cancelation of the contracts, becomes a very material
question.

The parties have agreed and stipulated in the record
the market price of the grain on each of the days
named for furnishing the permits, and on the day the
contracts were canceled by the defendant. The mar-
ket price was so high on the last named date that, if
that day is taken as the time of the alleged breach of
the contracts by the plaintiffs, the defendant suffered
no damage, but rather made a profit by the delay in
shipments.

After the day named in the contracts for procuring
the permits, the defendant continued to insist upon pro-
curing the permits, if possible, and some permits were
obtained and further shipments made by defendant -
under the contracts. This continued until the time for
shipments made by defendant had terminated, and the
defendant thereupon.declared the contracts terminated.
This was March 3, 1917, and in May, 1918, the defendant
filed in the district court the counterclaim for damages.

If the failure on the part of plaintiffs to obtain and
furnish the permits on the day named in the contracts
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is to be regarded as a breach of the contract, it was
immaterial when these permits were obtained, pro-
vided they were in time to satisfy the defendant to
continue the shipments. Therefore, without waiving
the procuring of the permits, the defendant might
waive the time of procuring them. This was clearly
done by the conduct of the defendant. On January 30,
1917, defendant wrote plaintiffs, ‘‘At the present
moment the open sales that are now due are waiting
for permits to ship and are past due.”” Plaintiffs an-
swered by telegraph, ‘‘Our hands are tied until rail-
roads give more relief.”” As late as February 14, 1917,
defendant wired, ‘“Have you anything for us to-day?’’
and February 19, 1917, ‘““What prospects furnishing
permit of wheat and hundred corn?’’ and February 20,
1917, ¢“‘Can complete your last permit corn to-day if
you will furnish permit balance hundred due advise
immediately give us some wheat.”” And then, as the
time for shipment would expire on March 1, defendant
began to correspond looking to a cancelation of the
contracts; and on Sunday, March 2, the defendant for-
mally, for the first time, declared the contracts for-
feited, ‘‘becausc of your failure to furnish railway
permits’’ (under the contracts specifying particularly
all of the contracts involved), ‘‘or make other disposi-
tion, we have canceled all of the above contracts.”
This was followed on Monday, the 3d, by a letter con-
firming the cancelation. The measure of damages in
such case is the difference between the price agreed upon
and the price at the time of the breach of contract com-
plained of. The.precise day of furnishing the permits
being of no importance, except as it delayed shipment,
might be waived by offering to receive the permit at
a later date, and the correspondence amounted to such
offer. It follows that the breach of contract on plain-
tiffs’ part was in failing to furnish permits within the
time that defendant offered to receive them as a
complian:: with the contracts, which was March 2, or,
as that was Sunday, March 3. 1t follows that the
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measure of damages would be the difference between
the contract price and the market price on the 3d day
of March. The market price advanced after the date
named in the contracts for furnishing the permits, so
that the defendant suffered no damage.

The judgment is therefore reversed and the cause
remanded for further proceedings.

REVERSED.
Lerroxn and CornisH, JJ., not sitting.

Cuarres C. PeTErsoN, appELLEE, V. WirLiam O. Brun-
zeLL, CoUNTY TREASURER, APPELLANT,

FiLep MarcH 1, 1919. No. 20351,

1. Taxation: ASSESSMENT: INCREASE: POWER OF BOARD oF EQUALIZA-
TION. Under article X, ch. 69 (sections 6436-6443), Rev. St. 1913,
a county board of equalization has no authority to increase the
valuation of an assessment of all the real estate in a precinct in
the absence of a finding that the valuation of such real estate
does not bear a just relation to the valuation of the real estate
in all townships, precincts, or districts in the county.

: BOARDS OF EQUALIZATION: STATUTES: CONSTRUCTION. “Stat-
utes in regard to powers and duties of boards of equalization are
to be strictly construed, and in the exercise of their powers and
duties the mode of procedure prescribed must be followed.”
Grant v. Bartholomew, 58 Neb, 839.

Arpear from -the district court for Phelps county:
Harry S. Dunecaw, Jubge. Affirmed.

Willis E. Reed, Attorney General, A. J. Shafer, W. A.
Dilworth and W. P. Hall, for appellant.

James I. Rhea and G. Norberg, contra.

Deaw, J.

Plaintiff began this action for himself and others
similarly situated to enjoin the county treasurer of
Phelps county from proceeding to enforce the collection
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of certain taxes, a portion whereof were alleged to have
been illegally assessed and levied upon certain real
estate in Holdrege precinet in 1916. The collection of
the portion of the tax alleged to be illegal was en-
joined, and the defendant county treasurer appealed.

The assessment complained of was made in pursu-
ance of a resolution by the county board adopted June
14, 1916, containing this among other recitals: ¢‘That,
‘whereas, the finances of the schools of Holdrege, and
the city as well, would be crippled by reason of the low
assessed valuation of real estate in Holdrege precinct
as returned by the precinct assessor for the year 1916:
Therefore, be it resolved that we do not accept the as-
sessment of Holdrege precinct as returned by the
preeinct assessor, but order his real estate assessment
book returned to him for reappraisement of valua-
tions, with the recommendation that he use the year
1912 assessment as a basis for such reappraisement in
the valuation of lots with a slight decrease in the valua-
tion of improvements, approximately 10 per cent., and
return his books, as amended, to the board of equaliza-
tion by July 3, 1916.”’

S. P. Carlson was deputy assessor for Holdrege
precinet in 1916, and on May 27 of that year he made
his return to the county assessor, which the board re-
fused to accept. On June 14 following, five members
of the county board called at Carlson’s home, and on
their invitation he attended a meeting of the board of
equalization. At this meeting, as shown by the court’s
finding, the board ¢‘directed him to revalue the real
estate in Holdrege precinct, basing the valuation 10
per cent. less than the valuation placed on the property
for the assessment of 1912.”

The deputy assessor made the changes in the assess-
ment roll pursuant to the direction of the board, and
returned the roll, as changed, to the county assessor, .
by whom it was delivered to the board of equalization
before their meeting on July 3, 1916. On that date
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the board accepted and approved the changed valuation
as made by the deputy assessor, and subsequently made
the tax levy on the real estate in Holdrege precinect
that is complained of. The levy so made was based
on the changed and increased valuation. The revalua-
tion of the real estate in Holdrege precinet, as found
by the court, ‘‘raised the values from 10 to 100 per
cent.”’

Plaintiff tendered $43.41 to the county treasurer in
payment of the taxes on his property; that being the
amount due ‘‘under thie valuation as returned by the
precinct assessor in May, 1916.”’ This sum was re-
fused, and $54.36 was demanded by the treasurer; that
sum representing ‘‘the taxes on the valuation as sub-
sequently raised.”” Plaintiff did not appear before the
board, and had ‘‘no actual personal knowledge of such
increased valuation until some time in December, 1916.’

Article X, ch. 69 (sections 6436-6443), Rev. St. 1913,
prescribes the duties of a county board of equalization.
Section 6437, Rev. St. 1913, being a part of article X,
provides, among other things, ‘that such board shall:
¢Third—Ascertain whether the valuation of one town-
ship, precinet or distriet bears just relation to all town-
ships, precinets or districts in the county; and may in-
crease or diminish the aggregate valuation of property
in any township, precinct or district, by adding or de-
ducting such sum upon the hundred as may be neces-
sary to produce a just relation hetween all the valua-
tions of the property in the county.’’

That the board of equalization exceeded its authority
in the premises is clear. The assessment complained of
was increased in a manner that is not recognized by the
statute for raising the valuation of an entire precinet.
Nor can the increased asséssment be sustained on any
of the other grounds that are named in the statute be-
cause the notice that the statute contemplates was not
given to plaintiff. Rev. St. 1913, sec. 6437. It is ele-
mentary that statutes conferring powers upon a county
board of equalization are to be strictly construed, and
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the procedure therein pointed out must be followed.
Grant v. Bartholomew, 58 Neb. 839.
The judgment of the district court is right and is in
all things
AFFIRMED.
Sepawick and CorwisH, JJ., not sitting.

Frora R. FisHER, APPELLEE, V. NELLIE WOODARD ET AL,
APPELLANTS,

FiLep MarcH 1, 1919. No. 20356.

1. Fraudulent Conveyanhces: BULK SALES LAw: CrAaims. There maust
be a valid and enforceable claim as a basis for recovery by a
creditor for an alleged violation of the bulk sales law, namely,
section 2651, Rev. St. 1913.

2. Limitation of Actions: DomresTic JUDGMENT. A domestic judg-
ment is a specialty within the meaning of section 7567, Rev. St.
1913, and an actien thereon is barred by the statute of limitations
after five years from the date of the judgment.

_Arpean from the distriect court for Dawes county:
Witniam H. Westover, Jupce. Heversed.

E. D: Crites, F. A. Crites and Fawcett, Mockett &
Walford, for appellants.

John B. Barnes, Allen G. Fisher, William P. Rooney
and George W. Plantz, contra.

Dgax, J. L

Plaintiff recovered a judgment for $3,044.16 against
Mrs. Hayward, for alleged violation of the bulk sales
law, namely, section 2651, Rev. St. 1913. The defendants
appealed.

The principal facts appear in the excerpts from the
court’s findings that are hereinafter noted. The defend-
ants are sisters. Mrs. Woodard was for many years
engaged in the retail dry-goods business at Chadron.
On May 12, 1911, she sold her stock of merchandise in
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bulk to Mrs. Hayward, a creditor, ‘‘for bona fide in-
debtedness, then subsisting and unpaid, in the sum of
$2,500.”” The merchandise was then of the reasonable
value of $3,000. It was pointed out by defendants that
the testimony of Mrs. Hayward to the effect that she
made her purchase in good faith, for full value and
without knowledge of plaintiff’s claim, was not dis-
puted by any witness.

On January 24, 1908, plaintiff became the owner by as-
signment of ‘“‘a judgment on deficiency against the de--
fendant Nellie Woodard in the sum of $2,277.60.”” The
debt represented by the judgment was ‘‘contracted
prior to the said Woodard having engaged in the mer-
cantile business, and was not contracted for merchandise
furnished or money used by her in such mercantile
business.”” The Wuodard judgment, as the language of
the court implies, was rendered in a foreclosure pro-
ceeding. The court specifically found that ¢‘the said
judgment became dormant on the 31st day of Janunary,
A, D. 1913, and has ever since remained dormant, and
that no revivor proceedings have ever been instituted
or prosecuted thereon, and said judgment has not been
revived.”’

The court found that Mrs. Woodard was owing
$2,410.30 to wholesale dealers for merchandise at the
time she sold her stock of goods, and that these debts
were subsequently paid by Mrs. Hayward, but the
plaintiff’s judgment debt was not paid, nor was the
notice of the'sale to Mrs. Hayward served on plaintiff
that the bulk sales law contemplates shall be given to
creditors.

The court also found that, ‘‘Notwithstanding the fact
that such judgment is dormant, the said plaintiff is en-
titled to enforce the same in this suit, and is a creditor
of the defendant Woodard, and that said sale to the
defendant Hayward was void as against the plaintiff
under said ‘Bulk Sales Law;’ that plaintiff is entitled
to a judgment or decree against the defendant Hayward
for the value of said goods so converted.”’
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In Armstrong v. Patterson, 97 Neb. 871, it was held
that a domestic judgment is a specialty under section
7567, Rev. St. 1913, and that an action thereon is bar-
red by the statute of limitations after five years. To
 the same ecffect is Holmes v. Webster, 98 Neb. 105.
The Armstrong case involved the status of a dormant
deficiency judgment that was obtained in a foreclosure
proceeding. The record in the present case supports
the court’s finding that the deficiency judgment in-
Yolved here was dormant before this action was com-
menced. In fact the Woodard judgment became dor-
mant more than two years before plaintiff’s petition was
filed. It follows that this suit cannot be maintained.
In view of our former. decisions, the court erred in
rendering a judgment in favor of plaintiff.

The judgment is therefore reversed and the cause
remanded.

REVERsED.

Sepewick and Corwxisw, JJ., not sitting.

The following motion to modify judgment was filed
April 7, 1919. Former judgment of reversal modified
and judgment of district court reversed and cause dis-
massed.

Per Curiam. _

A motion has been made by defendant Woodard to
modify the judgment in this court by providing that the
action be dismissed here instead of being remanded to
the distriet court. Since the opinion demonstrates that
the judgment on which the action was based is dormant,
and that no cause of action under the bulk sales law
exists, the motion is sustained and the judgment modi-
fied accordingly.

ACTION DISMISSED.
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CuarLEs E. ALLEN ET AL., APPELLEES, V. A. J. WHITE ET
AL., APPELLANTS.

FiLep MarcH 1, 1919. No. 20292,

1. Corporations: PURCHASE OF STOCK: ELEMENTS oF CONTRACT. Artl-
cles of incorporation and the statutes relating thereto are by con-
struction material parts of the contract executed when a person
becomes a stockholder by purchasing stock of the corporation. ¢

: AMENDMENT OF ARTICLES: RIGHTS OF MINORITY. A ma-
jority of the stockholders of a corporation cannot, by amending
the articles of incorporation, deprive the minority, without their
consent, of their contractual rights to dividends under the articles
as originally adopted.

ArpeaL from the district court for Dawson county:
Hawxson M. Grimes, Jupce. Affirmed.

H. M. Sullivan and Cook & Cook, for appellants.
George C. Gillan and Wilcox & Halligan, contra.

AvpricH, J.

This is a suit for an injunction. Plaintiffs are
stockholders in the Farmers Elevator Company, and sue
in their own behalf and in behalf of other stockholders
similarly situated. Defendants are the Farmers Co-
operative Mill & Elevator Company of Cozad and its
officers. The latter are managing the corporation with
the understanding that, by an amendment of the
-articles of incorporation, the corporate name was
changed from the Farmers Elevator Company to the
Farmers Co-operative Mill & Elevator Company, and
that the original method of dividing profits by means
of dividends on stock had been changed to make the
amount of a stockholder’s business transactions with
the corporation a basis for distribution of profits.
Plaintiffs allege that the amendment relating to prof-
its is illegal and void, and defendants plead that the
amendment and their action thereunder are regular and
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valid. During the year 1916 the net profits were $9,481.
The purpose of the suit is to prevent the distribution
of profits under the amendment. From an injunction
in favor of plaintiffs, defendants have appealad.

Was the injunction properly allowed? The guestion
subjects the amendment in controversy to judicial
scrutiny. The Farmers Elevator Company was organ-
ized in 1906 as a business corporation. The original
articles and the laws then in force made dividends on
stock the means of distributing profits. On this basis
plaintiffs bought stock and invested money. They thus
entered into a contract of which the original articles
of incorporation and the laws applicable thereto were
by construction material parts. Enterprise Ditch Co.
v. Moffitt, 58 Neb. 642. In this way plaintiffs acquired
the contractual right to share the net profits in the
form of dividends on stock. In 1911 the legislature
passed an aect permitting the organization of a co-
operative association ‘‘which authorizes the distribution
of its earnings in part, or wholly, on the basis of, or
in proportion to the amount of property bought from or
sold to members, or of labor performed, or other ser-
* vice rendered to the corporation.’”” Rev. St. 1913, sec.
733. In 1916 there was an attempt to amend the
articles of incorporation by changing the Farmers
Elevator Company to a co-operative association within
the meaning of the statute cited. Later defendants
planned to distribute profits under the amendment.
Such a course, if pursued, would deprive plaintiffs of
dividends to which they were entitled under their con-
tracts as original stockholders and would destroy
their contractual rights. This neither the legislature
nor the defendants can lawfully do. 10 Cye. 355;
McLeod v. Lincoln Medical College, 66 Neb. 555.

It follows that the amendment and defendants’ pro-
ceedings thereunder are void. It is well known that
powers of corporations recognized under legislative
charters are only such as the statute confers, con-

103 Neb.—17
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ceding what is fairly implied is as much granted as
- what is expressed. It remains that the charter of a
corporation is a measure of its powers, and the
enumeration of these powers implies the exclusion of all
others. = The amendment here sought changes the
fundamental arrangement and plans of the corporation
as organized in 1906, and hence the amendment sought
is violative of the fundamental law of contracts.
Thomas v. Railroad Co., 101 U. S. 71.

It appears that this purported arrangement of the
articles of incorporation was never presented at a
stockholders’ meeting, nor at any time considered or
passed at a stockholders’ meeting, and was never made
a part of the records of the corporation; and it is
void because it changes vested rights given in the
articles and by-laws of 1906. We hold the name of
the corporation under the circumstances cannot be
changed by a board of directors as was attempted to be
done. Lange v. Royal Highlanders, 75 Neb. 188, 121
Am. St. Rep. 786, 800, and note.

There was no acquiescence or other conduct on the
part of plaintiffs to prevent relief by injunction. The
amendment was void for other reasons which, in view
of what has already been said, need not be stated.
The injunction was properly allowed.

AFFIRMED.

Lerrony and Sepewick, JJ., not sitting.

StaTE, EX REL. JAMES H. EDMISTEN ET AL., APPELLEES, V.
JessE HIGHBERGER, APPELLANT.

FiLep MArcH 1, 1919, No. 20326.

Habeas Corpus: CustopY oF MiNor. In habeas corpus proceedings to
determine the right to the possession of a child, as between the
father and the grandparents, where the evidence is conflicting
as to the fitness of the respective claimants, and as to the agree-
ment whereby the possession of the child was formerly committed
to the grandparents, the controlling consideration is what is for
the best interests of the child.
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ArpeaL from the district court for Lincoln county:
Haxsoxn M. Grimes, Jupce. Affirmed.

Hoagland & Hoagland and George N. Gibbs, for
appellant.

Wilcox & Halligan and W. T. Thompson, contra.

AvpricH, J.

The respondent in a habeas corpus proceeding seeks
to reverse a judgment in the district court for Lincoln
county awarding the custody of respondent’s minor
child to James H. and Belle Edmisten, the relators,
until further order of the court. From this finding
the respondent appeals.

Corinne E. Highberger, upon the death of her
mother, when she was 18 months of age, was taken
possession of by family arrangement and turned over
to relators, her grandparents, where she was kept
and nurtured and tenderly looked after from that time
until a short time before the action was begun, when
the father took her into his possession. The father,
Jesse Highberger, is a successful farmer and well-to-
do, has a good home and can provide well for his
child. Some few years ago the respondent married, and
in due course of time had another child by the second
wife, and, feeling that he is now in a position to
afford the care and comforts of a good home for the
" child in question, he resists these proceedings in habeas
corpus to obtain possession of her. The relators are
prominent people living in comfortable cireumstances '
at North Platte. The child, Corinne E. Highberger,
has a lovely home, and the privileges of church, Sun-
day school, and the public school. During the first
vears of her life, this child was delicate and frail, and
at times her life was despaired of. During all of this
time the grandparents lavished all the love, affection
and tender care that they could have done upon the
dead daughter had she heen living, and the grief that
the death of the child’s mother caused these grand-
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parents was assuaged by the presence of the little
granddaughter, and all the natural affection which the
grandparents had for the dead daughter was given
this child. She was tenderly nursed through sickness
and given the best medical attention and all the tender
nursing that a loving mother would have bestowed.
This child is now budding into young girlhood: has a
pleasant home, the advantages of church, Sunday
school and the public school, and associations that can
but be conducive to happiness, good cheer, and right
development. The child is happy in these surroundings,
and to break these relations would not only be danger-
ous, but cruel in the extreme. In a situation where
prior arrangement for possession of a child are in
dispute, and the terms and conditions strenuously con-
tended between the foster parents and the real parent,
it is not only dangerous but inhuman to break these
ties between the child and the foster parents.

In a sitnation like this, there is only one sensible
thing to do, to wit, consider what is the best interests
of the child. Are her surroundings at present happy
and éonducive to the right development of character,
mind and body? Should we, under the circumstances,
change these happy relations? Should we hazard the
happiness and welfare of the child to satisfy the ab-
stract right of the father? Has the father shown such
love and effection for this child as to make his pos-
session imperative? The record discloses that the
father (a busy man), accumulating property and waging
" a battle for position, had but little time, if any, to
devote to this child. On the contrary, he has turned
her full possession and control and the entire responsi-
bility for her bringing up into the hands of the grand-
parents, and so well did they perform their task that
he had but little occasion to give himself any worry
or assume any responsibility in behalf of the child.
Now, after the grandparents have learned to love this
child as they did the dead daughter, they are called
upon to give her up; but we are uncertain as to the
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precise terms and conditions of the agreement originally
entered into concerning the possession of this child:
We are loath to disturb the happy relations as they
exist at the present time, and under the facts, as we
understand them from the record, will only determine
what is for the best interests of the child. We shall
follow the doctrine or rule laid down in In re Burdick,
91 Neb. 639, and Stafe ». Nebraska Children’s Home
Society, 94 Neb. 255. This is the only safe rule under
the circumstances. We fecl that we should adhere to it,
as the child has not been permanently turned over to
the grandparents, but only in possession subject to the
further order of the trial court. Therefore, we feel
that the judgment of the trial court was right and

must be
AFFIRMED,

JosepE H. Mies, apprLiie, v. HreLeN M. MarTIn,
APPELLANT.

FIiLEp MarcH 27, 1919. No. 20278.

1. Venue: EQUITABLE MORTGAGE. An action to establish an equitable
mortgage on real estate is properly brought in the county where
the real estate is situated; and summons may issue to any other
county in the state where a defendant may be found.

2. Liens: ENFORCEMENT: PLEADING AND PRoor. In an action te en-
force a specific lien on real estate, it is not necessary to allege
or prove that plaintiff’s claim had been reduced to judgment and
execution issued and returned unsatisfied,

2. Homestead: EQUITABLE MORTGAGE: ACKNOWLEDGMENT. A widew,
not the head of a family, signed and delivered, but did net ac-
knowledge, an instrument creating an equitable mortgage on the
fee title to real estate occupied as the family homestead in which
she held a homestead life estate under the statute and held the
fee title under her husband’s will. Held, the instrument is not
void for want of an acknowledgment.

4. Supplemental Pleading. The court may, on proper terms, allow
supplemental pleadings to be filed while a cause is pending. Rev.
St. 1913, sec. 7716,
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AppEaL from the district court for Richardson county:
Jorx B. Rarer, Jupce. Affirmed.

Virgil Falloon and S. P. Davidson, for appellant.
Kelligar, Ferneau & Gagnon, contra.

Mozrrissey, C. J.

This is a suit in equity to establish a lien upon certain
real estate in Falls City. From a decree for plaintiff,
~ defendant appeals.

The property had belonged to Mrs. Francis Martin,
a widow. Mrs. Martin signed a note as surety on a
loan made by plaintiff to her sons, and at the same
time executed an instrument ‘‘as security for said
note,”” in which she agreed not to alienate or dispose
of the property mentioned without plaintiff’s consent,
until the note had been paid. The note was a joint
and several obligation, dated April 5, 1911, and ma-
turing on or before five years from its date.

Mrs. Martin died in November, 1914. A short time
before her death she executed a conveyance of the
property to defendant Helen M. Martin, her daughter,
for the consideration of ‘‘love and affection,’”’ without
plaintiff’s knowledge or consent. In January, 1915,
plaintiff brought suit. Summons was issued to Douglas
county and served upon Helen M. Martin, who appeared
and objected to the jurisdiction of the court on the
ground that the action was improperly laid in Richard-
son county. The objection was overruled, and the
point is again raised by this appeal.

This is not a personal action, but one to establish
an equitable mortgage and to foreclose the same against
a grantee not a purchaser for value. The fact that
the instrument relied upon specifically designates the
property, that it refers to it ‘‘as security for said
note,”” and that it binds Mrs. Martin not to make
an alienation or disposition without plaintiff’s consent,
sufficiently imports an intention to create an equitable
lien. This lien could only be enforced by suit in
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Richardson county where the land was sitnated. Rev.
Ot 1913, sec. 7612,

The question is presented, as it was by demurrer in
the district court, whether the petition states a cause
of action, because it fails to allege that plaintiff was
a judgment creditor of the widow, Mrs. Martin, and
that he had execution issued and returned unsatisfied
against her. Since this is not a ecreditor’s bill, but
only a suit to enforce a specific lien, these allegations
arc unnecessary.

There is the furthor objection that the instrument
was not acknowledged. It is alleged in the answer and
admitted in the reply that when the instrument was
signed Mrs. Martin occupied the premises as a home-
stead, but no fact necessary to make her the ‘‘head of
a family,”” as defined in section 3090, Rev. St. 1913, is
alleged, admitted, or proved. As the surviving spouse
she took a life estate in the premises under the statute,
but in addition to this she became the owner of the
fce under the terms of the hushand’s will. Whatever
homestead right or life estate she had lapsed at her
death. The instrument in suit did not purport to.
mortgage the homestead interest—indeed, this was in
offect reserved—and an acknowledgment was not in-
dispensable.

The remaining assignments relate to plaintiff’s plead-
ings. The original petition, filed in January, 1915,
sought merely to have a lien established on the prop-
erty. While the case was awaiting hearing the note
matured, and plaintiff, by leave of court, filed a sup-
plemental petition asking as additional relief a fore-
closure of the lien. Defendant contends that it was
‘error to allow the supplemental petition to be filed.
The supplemental petition was only incidental to the
granting of complete relief. It was therefore proper
to allow it to be filed. Rev. St. 1913, sec. 7716.

The judgment is

AFFIRMED,

Lerron, Sepewick and CornisH, JJ., not sitting.
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Frrp SoppE ET AL., APPELLANTS, v. M. J. MECHALEY, DE-
FENDANT: LaMRro StaTE BANK, APPELLEE.
Jrss Burxs, APPELLANT, v. M. J. MECHALEY, DEFENDANT :
Lamro State BANK, APPELLEE.

FI1LEp MarcH 27, 1919. No. 20330.

1. Bill of Exchange: ASSIGNMENT oF FUNBPS. “A bill of itself does
not operate as an assignment of the funds in the hands of the
drawee available for the payment thereof.” Rev. St. 1913, sec.
5444,

In order that a draft or order may operate as
an equitable assignment of moneys belonging to the drawer in
the hands of the drawee, it must be drawn against a specific
fund or debt with such particularity as will clearly show the in-
tention of the parties to charge the special fund.

ProMiSE To Honor NONEXISTING Birr. In order that a
promise to henor a nomexisting bill shall be enforccable, the
promise must so describe the bill that there can be no doubt
of its application to it,

ArpeaL from the district court for Douglas county:
Avexanper C. Trour, Jupbce. Reversed, with direc-
tions.

Crane, Boucher & Sternberg and Frank C. O’Hol-
laren, for appellants.

Switeler, Goss & Switzler and Windsor Doherty,
contra. '

Morrissey, C. J.

Defendant Mechaley was a purchaser of live stock at
Winncer, South Dakota. January 6, 1917, he purchased
hogs of each of the plaintiffs. and also from other
parties, who have assigned their claims to plaintiff
Burns. He gave checks upon the Lamro State Bank
for the respective amounts. The checks were sub-
sequently dishonored. The hogs purchased were ship-
ped to the Omaha Live Stock Commission Company,
which sold them. and credited the proceeds, viz.
$3,234.74, to Mcchaley’s account.
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Prior to this time Mechaley applied to the Lamro
State Bank for a loan, or extension of credit, to be
covered by a draft on the commission company. Janu-
ary 4, 1917, the bank inquired of the commission com-
pany, by telephone, if it would honor Mechaley’s
draft. The company replied, both by telephone and by
letter: ‘“We will pay Mr. Mechaley’s drafts for the
net proceeds of any stock billed to us, but will not
. pay these drafts ahead of shipment.’’

The bank took Mechaley’s draft for $3,000 and pre-
sented it to the commission company. The draft was
in terms as follows:

‘““Winner, S. D., Jany. 5, 1917.
““Pay to the order of Lamro State Bank $3,000 three
thousand and no/100 dollars. With exchange. Value
received and charged to account of

“M. J. Mechaley.

‘“To Omaha Live Stock Com. Co., Omaha, Nebr.”’
The commission company refused to accept, or pay, the
draft because it had been notified that a third party
was claiming an interest in the proceeds of the ship-
ment. The draft was presented a second time and pay-
ment again refused. A few days later plaintiffs sued
Mechaley and the commission company, as garnishee, -
and the bank intervened. The commission company
thereupon filed an affidavit asking for a determination
of the rights of the adverse claimants, and offered to
pay the money into court, or to such person as the
court should direct. The company voluntarily agreed
to pay, and did pay, to the bank so much of the fund
held by it as was not necessary to safely cover
the attachments and costs of suit.

The contention of the bank is that the draft operated
as a valid assignment of $3,000 of the funds held by
the commission company, and to this extent constituted
a superior lien to that of the attaching creditors, It
is argued that the draft was drawn against a special
fund; that the drawee had agreed to pay the draft
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out of this fund; and that the draft therefore carried
title to the fund against the attaching creditors.

Did the bank have a valid and enforceable assign-
ment of the fund in the amount of the draft? The dis-
trict court held that it did. ’

Section 5444, Rev. St. 1913, provides: ‘‘A bill of
itself does not operate as an assignment of the funds in
the hands of the drawee available for the payment
thereof.”” In order that a draft or order may operate
as an equitable assignment of moneys belonging to
the drawer in the hands of the drawee, it must be
drawn on a specific fund or debt. The draft or bill
in this case did not specify the fund out of which it was
to be paid, nor was there anything to show that it
was intended by the drawer to be drawn against a
particular fund. It was chargeable to Mechaley’s
general account, and did not even cover the total amount
due Mechaley from the commission company. Had
Mechaley made subsequent consignments to the com-
mission company, we see no reason why the bill might
not have been paid, with equal propriety, out of such
proceeds as out of,the funds in question.

The bank did not have such interest in the fund as
would defeat plaintiffs’ attachments, unless some force
can be given to the letter of the commission company,
previously referred to, in which it expressed its willing-
ness to honor Mechaley’s drafts when it should hold
sufficient funds with which to pay them. But such
promise could not of itself operate as an assignment
of the fund in suit or an acceptance of the draft in
question. A promise to accept, or honor, a nonexisting
bill must clearly identify the bill, or it is not enforce-
able. 1 Daniels, Negotiable Instruments (6th ed.) sec.
560.

The judgment of the district court is reversed, and
the cause remanded, with directions to enter judgment
in accordance with this opinion,

ReversED.
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The following opinion on motion for rehearing was
filed December 15, 1919. Former judgment of reversal
vacated, and judgment of district court affirmed.

1. Bill of Exchange: ASSIGNMENT oF FuUxps. A written promise by
a stock commission company to a bank to accept nonexisting bills
of exchange to the amount of the net proceeds of stock shipped to
it by the drawer—when the bank has taken a bill of exchange
from the shipper for a valuable consideration, and live stock has
been shipped to and sold by the drawee with proceeds in excess
of the ameunt of the bill—binds the drawee and acceptor and
operates to transfer the proceeds in its hands to the payee, to
the amount of the bill, and the same are not liable to attachment
or garnishment by other creditors.

‘Where in such a transaction neither the drawer
nor drawee is asserting any right to the fund as against the payee

no other creditor of the drawer, in the absence of fraud, has any
right to such proceeds.

Lrrrow. J.

Plaintiffs are creditors of M. J. Mechaley, being
holders of bank checks issued by him in payment for live
stock purchased on the 2d and 6th of January, 1917,
and presented after January 8, 1917, payment of which
checks was refused by the Lamro State Bank upon
which they were drawn, on account of lack of funds.

Mechaley was a stock buyer and shipper at Winner,
South Dakota. It was his custom to purchase hogs and
cattle, ship them to commission firms, and draw a sight
draft for the proceeds upon the firm to which the cattle
were shipped. Mechaley’s account was overdrawn and
he was denied further credit. On January 4, 1917, the
Lamro State Bank telephoned. to the Omaha Live Stock
Commission Company, inquiring if it would pay drafts
issued by Mechaley for the net proceeds of any stock
shipped to it by him. The company replied both orally
and by a letter written that day: ‘“We will pay Mr.
Mechaley’s draft for the net proceeds of any stock
billed to us, but will not pay these drafts ahead of ship-
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ment.”” On Saturday, January 6, a car of hogs and one
of cattle purchased by Mechaley were being delivered
in the yards of the railway company at Winner to be
loaded the next day. On that day Mechaley delivered
to the bank a draft upon the commission company for
the sum of $3,000 in favor of Lamro State Bank. The live
stock was shipped on Sunday, January 7, and arrived
in South Omaha on Monday morning, January 8. After
its arrival that morning, the commission company re-
ceived the following telegram:

“January 7, 1917,
““Omaha Live Stock Commission Co.,
““Omaha, Neb.

¢“Calling your attention to shipment two cars stock
by Mechaley today, car number nine O five nine three,
eighty hogs, car number two five one seven five, twenty-
four cattle.

“We have M. J. Mechaley draft on you for thrce
thousand, will be presented by Live Stock National
Bank, also hold mortgage on stock. Pay Mechaley no
money under any circumstances.

““Lamro State Bank.’’

Later in the day the commission company were in-
formed by another commission man that a bank at Win-
ner had sent him word that some persons in Winner,
South Dakota, were claiming part of the proceeds of
the sale. The draft was presented to the commission
company that day through a local bank at South Omaha,
and payment was refused on account of this notice.
Afterwards, on January 29, an action was hegun against
Mechaley by Soppe, one of the creditors mentioned, and
the commission company was served with garnishee proc-
ess. The garnishee answered, stating that it had sold
stock for Mechaley to the net amount of $3,233.74; that
Mechaley had drawn a sight draft for the proceeds in
favor of the Lamro State Bank which had been pre-
sented for payment, and that it had been notified that
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$148.66 was claimed on an account by Ferd Soppe
against Mechaley; that it has no interest in the money,
but offers to bring it into court so that parties
may interplead. The Lamro State Bank then filed a
petition in intervention, claiming the sum of $3,000 by
virtue of the draft and its acceptance. The answer to
the petition in intervention admits that on February
2 the Live Stock Commission Company paid to the
Lamro State Bank $2,342.18 from the proceeds of
the sale, so that it is undisputed that the company
has retained in its hands, or paid into court, $657.79
to meet the claims of plaintiffs in case it should
be found that their right to the money was superior to
that of the Lamro State Bank.

The commission company, drawee of the draft, is
raising no question as to its validity or acceptance, and
makes no objection to the payment of the draft. The
only question presented is whether the garnishment by
the creditors can take precedence of the transfer of the
funds made by the drawing and acceptance of the draft.

Section 5449, Rev. St. 1913, provides that the ac-
ceptance of a bill must be in writing and signed by the
drawee.

Section 5451 recognizes the validity of an accept-
ance written on paper other than the bill itself, and pro-
vides that ‘‘it does not bind the acceptor except in
favor of a person to whom it is shown and who, on the
faith thereof, receives the bill for value.”’

Section 5455, provides: ‘‘ A bill may be accepted be-
fore it has been signed by the drawer or while other-
wise incomplete.’’

Section 5456. ‘‘An acceptance is either general or
qualified.”’ :

Section 5458. ‘An acceptance is qualified which is:
First—Conditional, that is to say, which makes pay-
ment by the acceptor dependent upon the fulfilment of
a condition therein stated. * * * Fourth—Qualified
as to time.”’
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The bank delivered Mechaley’s note to him, relying
upon the delivery of the draft, and the written promise
to pay in the letter of the commission company. The
promise to accept and pay is an acceptance, says Lord
Ellenborough in Wynne v. Raikes, 4 East (Iing.) 514,
followed in Scudder v. Union Nat. Bank, 1 Otto (U. S.)
406, 23 L. ed. 245. The acceptance was qualified in that
it made payment by the acceptor dependent upon the
shipment and receipt of stock. As soon as the stock was
shipped and received, if the proceeds in the hands of the
commission company equalled or exceeded the amount
of the bill, the conditions and qualifications were ful-
filled, and the -bill operated as an assignment of the
money in the commission company’s hands. This is
admitted by the drawee, since it paid $2,342.18 to the
bank upon the sole ground that it was authorized to
do so by the draft, and its acceptance.

Mechaley having received a valuable consideration in
good faith for the draft, he and those claiming under him
are estopped to assert that, upon its acceptance by the
drawee, it did not transfer the fund pro tanfo. The
transaction between the bank and the commission com-
pany was completed by the letter of acceptance, the
notification to the commission company that the stock
was shipped in accordance with the conditions of its ac-
ceptance, and by the receipt of the proceeds of the sale.
Since the title to the fund had passed from Mechaley,
and an attaching creditor can only reach the property of
the debtor, the garnishment could only affect the in-
terest of Mechaley in the excess of the proceeds of sale
over the amount of the draft.

In Scudder v. Union Nat. Bank, supra, it is said: “‘It
is a sound principle of morality, which is sustained by
well-considered decisions, that one who promises another,
either in writing or by parol, that he will accept a par-
ticular bill of exchange, and thereby induces him to ad-
vance his money upon such bill, in reliance upon his
promise, shall be held to make good his promise. The
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party advances his money upon an original promise,
upon a valzable consideration, and the promisor is, upon
principle, bound to carry out his undertaking. Whether
it shall be held to be an acceptance, or whether he shall
be subjected in damages for a breach of his promise to
accept, or whether he shall be held to be estopped from
impeaching his word, is a matter of form merely. The
result in either event is to compel the promisor to pay
the amount of the bill with interest.”’

The following.cases support the conclusions reached
in the opinion: Nelson v. First Nat. Bank, 48 Tl 36;
Hall v. First Nat. Bank, 133 1L 234; McCausland v.
Wheeler Savings Bank, 43 TIL. App. 381; Milwaukee Cor-
rugating Co. v. Traylor, 95 Kan. 562; Storer v. Logan,
9 Mass. 55; Putnam Nat. Bank v. Snow, 172 Mass. 569 ;
First Nat. Bank v. First Nat. Bank, 210 Fed. 542;
Fourth Street Bank v. Yardley, 165 U, S. 634; See, also,
7 Cye. 776, 777.

The district court found that the $657.79 remaining
in the hands of the commission company belonged to
the intervening bank. This judgment was right. The
former judgment and opinion in this case is vacated, and
the judgment of the district court is

AFFIRMED.

Morrissey, C. J., and Rosk, J., dissent.

Roserr L. Browx v. STATE OF NEBRASEA.
FiLEp MARCH 27, 1919. No. 20854,

1. Larceny: DESCRIPTION OF PROPERTY. “The use of the generic term
‘hog’ is a sufficient description under the statute providing pun-
ishment for stealing a ‘sow, bharrow, boar or pig’” Clark wv.
State, 102 Neb. 728.

2. Criminal Law: INDORSEMENT OF NAME ON InForMATION. The true
name of a witness for the state was Hughes William Hughes.
He frequently signed his name as H. W. Hughes, and signed the
complaint as William Hughes. The county attorney indorsed the
name on the information as William Hughes. Held, in the absence



272 NEBRASKA REPORTS. [Vor. 103

Brown v. State.

of a showing of prejudice, it was not error to permit him to
testify as a witness in chief for the state.

3. Larceny: INFORMATION: ALLEGATION OF OWXNERSHFP. When prop-
erty belonging to several partners or owners is stolen, the informa-
tion for such offense is sufficient if it alleges the property belongs
to any one or more of such partners or owners.

INsTRUCTION: POSSESSION BY AcCCUSED. Where recently
stolen property is found on the premises owned and occupied by
defendant, and it is not shown that any one other- than defendant
has had access thereto, an instruction allowing the jury teo as-
sume possessiqn in defendant is not erroneous.

5. Criminal Law: SeNTENcE. The district court cannot fix the
minimum of a criminal sentence at a greater period than that
fixed by statute.

Error to the district court for Pierce county:
Winiam V. Avvew, Juper. Affirmed as modified,

C. B. Willey, for plaintiff in error.

Willis E. Re.ed,' Attorney General, and Orville L.
Jones, contra.

Morrissey, C. J.

Robert L. Brown was convicted of larceny under
section 8640, Rev. St. 1913, and brings error.

The complaint charged the stealing of a ‘“hog.”” The
statute under which the prosecution was brought uses
the terms ‘‘sow, barrow, boar or pig.”” After the
preliminary hearing was had, the state filed an amended
information, substituting the word “pig’’ for ‘‘hog,”
to conform to the language of the statute. To this
amended information defendant filed a plea in abate-
ment, alleging a variance between the ecrime thus
charged and that contained in the original information,
and averring the want of a preliminary examination
under the new charge. The trial court overruled de-
fendant’s plea, and this ruling constitutes the first
error assigned. A

The amended information did not charge a crime
different from that contained in the original com-
plaint,. and hence did not entitle defendant to a new
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preliminary hearing. In the case of Clark w. State,
102 Neb. 728, we held that the use of the generic term
‘‘hog’’ was sufficient to charge an offense under sec-
tion 8640, Rev. St. 1913, even though the statute uses
the words ‘‘sow, barrow, boar or pig.”” The substitu-
tion of the word ““pig’’ for ‘‘hog’’ in this case did not,
therefore, change the nature of the offense charged, nor
prejudice defendant’s rights, and no reversible ecrror
can be predicated thereon.

The next two assignments of error are somewhat
interwoven. The pig was owned jointly by Hughes
William Hughes and J. W. Stageman. Hughes was
known generally in the neighborhood by the first name
of William and also as H. W. Hughes. He signed the
complaint as William Hughes, and the county attorney
indorsed that name as a witness on the information.
On the trial it developed that his full name was Hughes
William Hughes, and objection was made to his testi-
mony because the name was not so indorsed on the in-
formation. The purpose of the statute requiring the
indorsement of the name of a witness on the informa-
tion is to enable defendant to know the names of the
persons who are to testify against him, so that he may
properly prepare his defemse. It is not shown that
defendant was taken by surprise, or that he was in
any way deceived as to the real party whose name was
indorsed, and the court was not guilty of error in
permitting this witness to testify.

But a second point is sought to be made because of
this variance in the name in the matter of proving
ownership of the property alleged to have been stolen.
It is admitted that the name of Stageman, one of the
owners, is properly given. This is sufficient without
the name of Hughes appearing. Rev. St. 1913, sec. 9056.

Complaint is made by defendant of the following
instruction given by the trial court: ‘‘The possession
of recently stolen property by a defendant charged
with larceny thereof immediately or shortly after the

Neb. 103.—18.
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theft, if there was a theft in this case, is a circum-
stance which you may properly consider in connection
with other testimony and facts in determining the
question of defendant’s guilt.”’ It is said that this
instruction assumed possession of the property in de-
fendant, whereas the question was one of fact for the
jury to determine. The evidence shows that the carcass
of a dressed hog was found at defendant’s home on the
morning following the alleged offense. One of the
state’s witnesses testified to having assisted defendant
in taking, dressing and placing the hog in the defend-
ant’s coal house. Defendant denied any part in, or
knowledge of, the transaction. He claims first to
have discovered the hog on his premises the next morn-
ing. He did not, however, inform any one of this
discovery until after his arrest; nor is it shown that
any other person had the use -of, or access to, the
coal house. Under the circumstances the court was
warranted in assuming that there was no question of
possession to submit to the jury.

The only remaining question is that of the sentence
imposed upon defendant. The court fixed the mini-
mum time of his imprisonment at two years. Under
section 8640, Rev. St. 1913, the minimum sentence for
the offense is one year. ‘‘It is not within the power
of the district court to fix the minimum of the sentence
at a greater period than that fixed by law.”” Griffith
v. State, 94 Neb. 55, 61.

The minimum penalty of two years fixed by the
distuict court is reduced to one year to conform to the
statute. In all other respects the record is free from
error, and as modified the judgment is affirmed.

AFFIRMED AS MODIFIED.

Sepewick and CornisH, JJ., not sitting.
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Albany County Nat. Bank v. Gould.

Arany Couxty Narronarn Bawk, appeLpig, v. H. D.
GoULD, APPELLANT.

FiLep Marcm 27, 1919, No. 20177.

1. Bills and Notes: INDORSEMENT. “Except where an indorsement
bears date aiter maturity of the instroment, every negotiation is
deemed prima facie to have been effected before the instrument
wag overdue.” Rev. St. 1913, sec. 5363.

: ActioN: PLEADING. Where a petition upon a promissory
note pleads that the plaintiff purchased the note in the usual
course of business and for a valuable consideration, without no-
tice of any defense thereto,and that the note was indorsed and
delivered to him, this plea, when considered in connection with
section 5363, supre, and section 5370, Rev. St. 1913, defining a
holder in due course,constitutes an affirmative plea that the note
was sold and indorsed before maturity.

[

New Trial: FiriNe REPLY WiTHOUT LEAvE: TRIAL. It was alleged
as ground for a new trial that before the trial, without leave of
court, and without the knmowledge of defendant’s counsel, until
after the trial, a reply setting up the purchase of the note be-
fore maturity was filed. It appeared that some time before the
reply was filed the deposition of the principal witness for plain-
tiff was taken, and his examination was directed to the facts as
to the purchase of the note before maturity, and without notice
of any defense. Counsel for defendant appeared and cross-ex-
amined fully. This evidence was introduced at the trial. Held,
that the case was tried as if such a reply had been filed, and that
it was not erroneous to refuse to grant a new trial upen the
grounds set forth. '

AppeaL from the district court for Buffalo county:
Bruxo O. HostETLER, JUDGE. Affirmed.

W. P. McCreary and Warren Pratt, for appellant.
John A. Miller, contra.

LerTon, J.

Action upon a promissory note. Defense, failure of
consideration. Trial by jury, judgment for plaintiff,
defendant appeals.
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"The petition alleges that the defendant made and
delivered his promissory note in the sum of $2,000 to
one J. M. Herbert; ¢‘that thereafter, and in the usual
course of business, and for a valuable consideration,
and without notice of any defense thereto, this plaintiff
purchased said note, and is now the lawful owner and
holder thereof, and that at said time the said J. M.
Herbert and the Herbert Stock Farm Company in-
dorsed and delivered said note to this plaintiff, who has
ever since been the owner thereof.”” Default in the
payment of the note was alleged, and judgment prayed
for the amount thereof. The answer admits the execu-
tion and delivery of the note to Herbert, pleads that
it was given for the purchase of certain mares, as to
which false and fraudulent representations were made
by the vendor, and alleges an entire failure of con-
sideration. A reply was filed on November 29, 1916,
which contained a general denial of the new matter in
the answer, and an allegation that plaintiff acquired the
note before maturity for a valuable consideration, with-
out notice of any infirmity or defense thereto. The
case came on for trial on December 11, 1916. The
court instructed the jury in accordance with the plead-
ings, and a verdict was rendered for plaintiff.

One of the grounds set forth in the motion for a new
trial is that the defendant was surprised by the filing
of a reply setting forth the purchase of the note before
maturity, which reply was filed out of time, without
leave of court, and after the case had been set down for
trial, and as to which he had no notice until after the
close of the evidence, so that he was unable to make
any preparation to refute the new allegations. On the
same day a motion to strike that portion of the reply
was also filed. Both of these motions were overruled
and judgment rendered upon the verdict.

The evidence supports the allegations that the note
was purchased before maturity and without notice of
any defense. The only material question in the case is
whether it was prejudicial error to refuse to grant a
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new trial because the reply was filed out of time, and,
as alleged, without the knowledge of defendant and his
counsel. It appears that the deposition of C. B. Spald-
ing, cashier of the plaintiff bank, was taken on the 28th
of Octoher, 1916, before the reply was filed. His
testimony was directed to the facts concerning the
purchase of the mnote, which he testified was sold and
indorsed to the bank before maturity, without notice of
any defense. Mr. Pratt, one of the counsel for
defendant, appeared at that time, and cross-examined
fully and particularly as to the time of the purchase
and the consideration given. It appears from these
facts that before the reply was filed defendant was
fully informed as to the testimony which would be
produced at the trial with reference to the purchase
of the note.

Moreover, the allegations of the petition as to the
purchase of the note hereinbefore set forth, when
considered in conmection with section 5363, Rev. St.
1913, <“Except where an indorsement bears date after
maturity of the instrument, every negotiation is deemed
prima facie to have been effected hefore the instrument
was overdue,”’ and section 5370, Rev. St. 1913, defining
a holder in due course, constitute a plea that the note
was sold and indorsed before maturity, so that, even if
no reply had been filed, the pleadings raised this issue.

We find no erroneous statement of law in the in-
structions. The cases cited hy the appellant ave so
different in their facts that they afford no light upon
the question before us. No prejudicizl error occurred,
and the judgment of the distriet court is

AFFIRMED.

Sepewick and Corwism, JJ., not sitting.
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Appre O. JaMEs, APPELLEE, v. Davip D. J AMES, APPELLANT,
FiLep MarcH 27, 1919. No. 20354,

1. Divorce: CoNDONATION: AVOIDANCE. The conduct of a husband
towards his wife, which would not alone support a decree of di-
vorce on the ground of extreme cruelty, may nevertheless be
sufficient to avoid a condonation extended to the husband by the
wife for such cruelty.

! ALIMONY: SUFFICIENCY oF EvIDENCE, Evidence examined,
and held to sustain the decree of divorce and the amount allowed
for alimony.

ArpeaL from the district court for Rock county:
Roserr R. Dicksow, Jupee. Affirmed.

E. J. Clements and A. S. Moon, for appellant.
J. A. Douglas and J. 4. Donohoe, contra.

Lerrox, J.

This is an action for divorce brought by a wife on the
ground of extreme cruelty. A decree of divorce was
awarded her, with permanent alimony in the sum of
$7,500. Defendant appeals from the decree of divorce
and from the judgment for alimony.

At the time of the marriage, defendant was a widower
about 44 years of age, a farmer and ranchman living
in Rock county. He had two children, twins, about
5 years old at that time. Plaintiff was a widow about
37 years of age. She had been married twice be-
fore. She had three children by her first hurhand,
two daughters of the ages of 16 and & years, respective-
ly, and one son of about 14 years. About 18 months after
the death of her first husband, plaintiff married again,
but a few years afterwards obtained a divorce on the
ground of desertion. At the time she was married to
defendant, she had little or no property, except a
Kinkaid homestead and some household furniture.

At the time of the marriage, defendant had a ranch
of about 1,800 acres, and a large amount of personal
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property. At the trial it was stipulated that defend-
ant’s net worth at that time was $47,500; his property
consisting of 2,400 acres of unincumbered real estate
in Brown and Rock counties, and a small amount of
live stock and implements.

After the marriage plaintiff with her children lived
upon the ranch. Trouble soon occurred between the
parties. Both seem to be of strong will and determina-
tion, somewhat high tempered, and neither was very
choice in the use of langnage toward the other. Kach
accuses the other of using foul language and physical
violence in some of their altercations, but the evidence
seems to show that the husband provoked the trouble
in most instances. On one occasion the plaintiff with
her children left the home on account of his cruel treat-
ment, but afterwards, upon his earnest solicitation, and
upon his payment to her of $3,000, she consented to
return on his agreement to treat her more kindly in the
future.

After her return matters seemed to be pleasant
enough until early the next year, when he would oceca-
sionally become sullen and refuse to speak to plaintiff,
sometimes for a weck or longer. He would become
angry, and would not speak to the children, would
ignore them, and after one of these disagreements,
plaintiff went to Long Pine and remained there a few
weeks, living in a house she had purchased with a part
of the money she had received from him. When she
went back to the ranch trouble again ensued, he swore
at her, used opprobrious epithets, and finally matters
became so unpleasant that plaintiff was compelled to
Jeave with her children.

Defendant insists that there is not sufficient testimony
to justify the granting of a decree of divorce, mainly
for the reason that, even though he might have been
guilty of cruelty before his wife left the first time,
this was condoned by her returning to his home and
resuming marital relations, and there is not sufficient
evidence of cruelty thereafter to sustain a decree.
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It is a well-known principle that after a condonation
a recurrence of the same offenses will revive the acts
condoned so far as their legal effect is concerned.
Heist v. Ileist, 48 Neb. 794. Considering the testimony
as to conduct after the condonation, while it does not
show physical violence to the extent shown before the
reconciliation, we are convinced that there is enough
evidence of cruelty to justify the court in considering
defendant’s conduct during the whole time of the
marriage relation, and to justify a decree of divorce.

It is unnecessary to restate the principles governing
the allowance of alimony, but, unless there has been an
abuse of discretion on the part of the district court,
this court will not ordinarily interfere with the amount
awarded. Wilde v. Wilde, 37 Neb. 891; note 2 to Van
Gorder v. Van Gorder, 44 L. R. A. n. s. 998 (54 Colo.
57). Considering all the facts and circumstances in
evidence, proper to be considered in determining the
amount of alimony, a majority of the court are of the
opinion that the amount allowed is not excessive.

AFFIRMED.,

Sepewick and Corwisa, JJ., not sitting.

STATE OF NEBRASKA ET AL., APPELLANTS, V. FIRST NATIONAL
BANK ET AL., APPELLEES.

FiLEp MARCH 27, 1918. No. 20893.

1. Banks and Banking: SHARES OF STocK. Shares of stock in a
banking corporation are a distinct entity from the capital stock,
or property and assets of the corporation.

2. Taxation: BANKS: SHARES oF STock. The tax contemplated by
section 6343, Rev. St. 1913, as amended, Laws 1915, ch.
108, relating to the taxation of banking corporations, is g tax
upon shares of stock in the hands of stockholders, and is neot
a tax upon the property of the corporation.

: : The words “capital stock.” as used in
section 6343, supra, does not mean capital stock in the aggregate,
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but shares of capital stock in the hands of stockholders which
are subject to taxation.

: NaTioNAL BANKS. The laws of the United States permit
the taxation of shares of national banks in the hands of the
shareholders. Taxation of the capital stock of the bank, or other
property of the corporation, to the bank itself, is not permitted
except in the case of real estate.

5. : : SHARES oF STocK: Depuctions. If a tax is laid
upon the property of a banking corporation, in assessing the
value of capital stock, a deduction may be made of the value of
tax free securities owned by the corporation, but, when the tax
is laid upon shares of stock in the hands of thé stockholders, no
such deduction is required to be made by the laws of this state,
or by the laws of the United 'States.

6. H : : GOVERNMENT OBLIGATIONS. Under the de-
cisions of the supreme court of the United Sta.2s, that which de-
termines whether a taxing law interferes with the right of the
United States to borrow money, is the subject of taxation. A tax
on the property of a banking corporation, if the property con-
sists of obligations of the United States, is not permitted, but a
tax upon the value of its shares in the hands of the stockholders
is not a tax upon the bank, and may be laid. The fact that the
value of the United States obligations are considered in ascer-
taining the value of the shares does not render the tax unlawful.

Arpeal from the distriet court for Hamilton county:
Epwarp E. Goop, Junce. Reversed.

J. L. Cleary and Charles L. Whitney, for appellants.
Hainer, Craft & Edgerton and T. §. Allen, contra.
L. M. Pemberton, amicus curie.

Lerrow, J.

In its statement to the assessor of Hamilton county
made for the year 1918, the First National Bank of
Aurora showed that its capital stock was $50,000, sur-
plus $50,000, and undivided profits of $2,887.51, making
a total book value of its shares of $102,887.51. The
hank claimed that it was entitled to deduct from this
aggregate amount certificates of indebtedness, war
stamps and liberty bonds of the United States held by it
to the amount of $75,473.77, and real estate belonging
to the bank of the value of %6,000.
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It alleged that the obligations of the United States
were acquired before April 1, 1918, and were exempt
from taxation either by state, county or municipal
authorities. A list of the stockholders, with the number
of shares held by each, the value of each share, and
the residence of each shareholder was also included, as
required by the statute.

The assessor refused to allow any deduction from
the statement on account of the tax exempt obligations
of the United States mentioned. On appeal being taken,
the county board of equalization also refused to do so.
An appeal was taken from this decision to the distriet
court for Hamilton county. The facts were set forth
in the petition. The state of Nebraska was allowed to
intervene, claiming that the securities involved were
subject to taxation for state purposes. A demurrer
was filed to the petition on behalf of the state and
the county. The TUnited States appearing also in-
tervened by Honorable Thomas S. Allen, distriet at-
torney for the district of Nebraska, claiming that the
federal securities mentioned are mnot either directly
or indirectly subject to state or local taxation. The
district court overruled the several demurrers. The
demurrants electing to stand on the demurrer, the court
found upon the allegations of the petition that the
federal securities involved are wholly exempt from
taxation by either state, county or municipal authori-
ties, and ordered that the amount’ of the same be de-
ducted from the gross amount of the statement made
by the bank. From this judgment the state and the
county of Hamilton have appealed.

The issues involved in the case are narrow. The
first essential inquiry is: What is the res, or thing,
which is the subject of taxation under the provisions of
the statute. If it is the property of the bank which is
taxed, it is admitted by the state and county under the
decisions in M’Culloch v. State of Maryland, 4 Wheat.
(U. 8.) *316, and Weston v. City Council of Charleston,
2 Pet. (U. S.) *449, that the value of the securities
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must be deducted from the total assets, because other-
wise there would be a direct tax imposed upon obliga-
tions which the congress of the United States has
declared to be exempt from such impositions.

Prior to the enactment of the present revenue law in
1903, the stockholders of every bank within the state,
whether state or national, were assessed and taxed on
the value of their.shares of stock in the county, town,
precinet, village or city where the bank was located,
whether the stockholders resided in such places or not.
It was required that the bank keep on file a correct
list of the names and residences of stockholders, and
the number of shares held by each, and it was the
duty of the assessor to report to the county clerk a
correct list of the names and residences of such stock-
holders with the number and assessed value of the
shares. The county clerk was required to enter the
valuation of the shares in the tax lists in the name of
the owner, and to extend the tax in the same manner
as against other property. It was the duty of the bank
and its officers to retain so much of any dividend or
dividends belonging to the stockholders as necessary to
pay taxes levied on the shares of stock, and, if the tax
was not paid, the collector of taxes had the right to
sell the shares to pay the same ‘‘like other personal
property.”” Comp. St. 1899, ch. 77, art. I, sees. 33-37.

In 1903 the legislature revised the law in regard to
assessment and collection of taxes, condensed it, and
changed it in several minor respects. As relating to the
taxation of banks, the essential element that the assess-
ment should be on the shares of stock was left untouched.
Section 6343, Rev. St. 1913, as amended in 1915 (Laws
1915, ch. 108), is the law which specifies the manner in
which the shares of stock in such institutions shall
be taxed. This section is as follows: ‘‘The president,
cashier or other accounting officer, of every bank or
banking association, loan and trust or investment com-
pany, shall, on the first day of April of each year,



284 NEBRASKA REPORTS. [Vor. 103

State v. First Nat. Bank.

make out a statement under oath, showing the number
of shares comprising the actual capital stock of such
association, bank or company, the name and residence
of each stockholder, the number of shares owned by
each and the value of the shares on the first day of
April, and shall deliver such statement to the proper
county assessor. Such capital stock shall thereupon be
listed as assessed by him, and return made in all
respects the same as similar property belonging to
other corporations and individuals. Whenever any
such bank, association or company shall have acquired
real estate which is assessed separately the assessed
value of such real estate, shall be deducted from the
valuation of the capital stock of the association or
company. Provided mortgages, trust deeds and all
other liens or interests in real estate less than a fee
title and held as security for loans, shall not be con-
sidered or assessed as part of the capital stock for
purposes of taxation, and shall not be deducted from
the capital, surplus or undivided profits. The county
assessor shall determine and settle the true value of
each share of stock after an examination of such state-
ment, and in case of a national bank, an examination
of the last report called for by the comptroller of the
currency; if a state bank, the last report called for by
the state banking board; and if the county assessor
deem it necessary, he may make an examination of the
officers of such bank, association or company, under
oath, in determining and fixing the true value of such
stock, and shall take into consideration the market
value of such stock, if any, and the surplus and undi-
vided profits. Such association, bank or company shall
pay the taxes assessed upon its stock and shall have
a lien thereon for the same.”

This section first came up for consideration in the
case of the State v. Fleming, 70 Neb. 523, 536. In this
case an attack was made ‘upon the constitutionality of
the entire act, and objections were also made to the
validity of certain specific provisions. It is said in

B}
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the opinion: ‘‘There are numerous banks in this state
of the class known as national banks. These banks are
authorized and chartered by the national government.
By the law of their creation, their capital stock cannot
be taxed, but the individual shareholders may be taxed
upon the value of the shares held.”” The section is
then set forth in the opinion, and the court continues:
‘“The last clause of the. section is as follows: ‘Such
association, bank or company shall pay the taxes
assessed upon its stock and shall have a lien thereon
for the same.” This clearly contemplates an assess-
ment, not upon the capital stock of the bank itself, but
upon the value of the shares held by the stockholders
and against the stockholders. This is the only method
in which a revenue may be derived from national banks.
It is the only procedure authorized by ‘the laws of the
national government. It surely cannot be made an
objection to this act that other banks and banking as-
sociations are taxed in the same manner and method
provided for the taxation of national banks. Neither
is it an objection that the bank is required to pay the
tax due from its shareholders.”” The court then quoted
from Natwonal Bank v. Commonwealth of Kentucky, 9
Wall. (U. S.) 353, and said: ‘‘This, we think, is a
full answer to the objection made.”’

The court was evidently of the opinion that the
slight changes in the former act did not affect the de-
sign of the statute to lay the tax upon the shares of
stock of the individual stockholders, and not upon the
property of the bank.

In Furst Nat. Bank v. Webster County, 77 Neb. 815, it
is said: ‘‘Shares of stock in a national bank are assessed
to the individual stockholder at the place where the
bank is located, but the bank is liable in the first in-
stance for the payment of the tax, and is given a
lien on the stock to secure repayment from the share-
holder. The bank is made the agent of the share-
holder, not only for the payment of the tax, but for
the purpose of listing the stock for taxation.’’
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State v. Fleming, supra, was followed in Nemaha
County Bank v. County Board of Equalization, ante,
p. 53. In the opinion in this case it is said: ‘‘Shares
of stock and capital stock represent different property
rights and may be separately assessed. Shares of
stock represent a liability of the bank. The words
‘capital stock,” in the statute, mean shares of stock
which are the unit of taxation. * * * The two inter-
ests represent separate property rights, and therefore
each is taxable. * * * The corporation’s right to resist
taxation upon its mortgage securities, contrary to the
mortgage tax statute, if it were attempted, is one thing,
the right of an individual shareholder to resist taxation
on his shares of stock, according to true value, is an
altogether different thing. In legal contemplation, it
is the sharcholder and not the bank which is being
taxed.”’

A consideration of the whole of section 6343, as
amended, shows that in the second sentence of the
section, the words ‘‘such capital stock’’ refer to the
shares of capital stock belonging to the shareholder,
and not to the entire capital stock of the bank, or bank-
ing association. A full discussion of the terms ‘‘capital
stock’’ and ‘‘shares of stock’” in a similar statute with
reference to taxation may be found in Furst Nat. Bank
v. Moon, 102 Kan. 334, L. R. A. 1918C, 986, where a
like conclusion is reached. Head v. Board of Review,
170 Ia., 300.

We see no reason to depart from the construction
that the tax provided for is levied upon the shares of
stock in the hands of the individual stockholders, and
is not levied upon the property of the bank.

Having reached this conclusion, the question remains:
‘Was the bank, on behalf of its stockholders, authorized
to deduct the value of the tax exempt securities of the
United States from the statement made to the assessor.
The question must be considered in the light of the
adjudications of the supreme court of the United States.
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In Van Allen v. The Assessors, 3 Wall. (U. 8.) 573,
the question was whether a state had the right to tax
shareholders in national banks where the capital of the
bank was invested in tax free securities of the United
States. It was held that a tax of the state of New
York upon such shares would have been legal but for
a defect in the New York statute, which failed to pro-.
vide, in accordance with the act of congress, that the
tax should ‘‘not exceed the rate imposed upon the
shares of any of the banks organized under the author-
ity of the state.”” The defect in the New York law was
afterwards remedied by that state, both state and
national banks being given the same status as to the tax-
ation of the shares. It is said: ¢‘ This is familiar law, and
will be found in every work that may be opened on the
subject of corporations. A striking exemplification may
be seen in the case of The Queen v. Arnaud, 9 Ad. &
E. n. s. *806. The question related to the registry of
a ship owned by a corporation. Lord Denman ob-
served: ‘It appears to me that the British Corpora-
tion is, as such, the sole owner of the ship. - The in-
dividual members of the corporation are no doubt
interested in one sense in the property of the corpora-
tion, as they may derive individual benefits from its
increase, or loss from its decrease; but in no legal
sense are the individual members the owners.’

““The interest of the shareholder entitles him to
participate in the net profits earned by the bank in
the employment of its capital, during the existence of
its charter, in proportion to the number of his shares;
and, upon its dissolution or termination, to his propor-
tion of the property that may remain of the corpora-
tion after the payment of its debts. This is a dis-
tinct, independent interest or property, held by the
shareholder like any other property that may belong
to him. Now, it is this interest which the act of con-
gress has left subject to taxation by the states, under
the limitations prescribed as will be seen on referring
to it.”’
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In this case three of the justices dissented but the
dissenting judges clearly did not take the view that
shares of stock, as distingunishable from the property
of the corporation, were mnot a proper subject of
, taxation.

This was followed in Cleveland Trust Co. v. Lander,
. 184 U. S. 111, in which case it was held, without dissent,
that a tax on the shares of stock in an Ohio trust com-
pany, under the laws of Ohio, is not a tax on the prop-
erty of the corporation, therefore no deduction was
allowed for the amount of the capital stock invested in
tax free bonds of the United States. See, also, Bank
of Commerce v. Tennessee, 161 U. S. 134; Delaware,
L. & W. R. Co. v. Commonwealth of Pennsylvania, 198 U.
S. 341-354; Citicens Nat. Bank v. Commonwealth of
Kentucky, 217 U. S. 443; Mechanics Nat. Bank v.
Baker, 65 N. J. Law, 113.

In People v. The Commaissioners, 4 Wall. (U. S.) 244,
it appears that the capital of the National Bank of
Jommerce of New York consisted of 100,000 shares
of $100 each, all of which was invested in United States
seenrities exempt from state taxation. In the interim
between the decision in Van Allen v. The Assessors and
the levying of the assessment in this case, the statute
had been changed so that a like tax was imposed on the
shares in both state and national banks. The commis-
sioners of taxes valued the shares at par and made
no deduction on account of the investment of the capital
of the bank in tax exempt securities. The action of the
commissioners in refusing the deduction was affirmed
in the courts of New York. On writ of error the
supreme court of the United States affirmed the judg-
ment on the authority of the Van Allen case. See,
also, note to Re First Nat. Bank (25 N. Dak. 635), in
L. R. A. 1915C, 386.

Much stress has been placed by the appellee upon the
decision in Home Savings Bank v. City of Des loines,
205 U. S. 503, and in Iowa Loan & Trust Co. v. “air-
weather, 252 Fed. 605. 1t is insisted that under these
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decisions the judgment must be aﬂirmed It appears,
however, that the statute of Iowa, at the time Home
Savings Bank v. City of Des Moines was decided,
made a clear distinction between the taxation of shares
of stock in national and state banks. A portion of the
Towa Code, sec. 1322, as it then stood, is as follows:
““Shares of stock of national banks shall be assessed
to the individual stockholders at the place where the
bank is located. Shares of stock of state and savings
hanks and loan and trust companies shall be assessed
to such banks and loan and trust companies, and not
to the individual stockholders.”’

In the Home Savings Bank case it is said: ‘‘The
only claim of violation of federal right which need be
considered here is that bonds of the United States have
been taxed. It is conceded, and cannot be disputed,
that these securities are beyond the taxing power of the
state, and the only question, therefore, is whether, in
point of fact, the state has taxed them. The first
step useful in the solution of this question is to as-
certain with precision the nature of the tax in con-
troversy, and upon what property it was levied, and
that step must be taken by an examination of the tax-
ing law as interpreted by the supreme court of the
state. A superficial reading of the law would lead to
the conclusion that the tax authorized by it is a tax
upon the shares of stock. The assessment is expressed
to be upon ‘shares of stock of state and savings banks
and loan and trust companies.”’’

The court then points out that the shares are to be
‘‘gssessed to such banks, * * * and wnot fto the in-
dividual stockholders.”” And it is said: ‘“When this
is read, the doubt instantly arises whether the law in-
tended to tax the corporation for property which it
does not own, but which on the contrary is owned by
the stockholders.’”” It is pointed out that by other
sections national bank shares are assessed to the
stockholders, the corporations are made liable to pay

Neb. 103.—19.
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the tax, and are secured by a lien on the stock and
dividends which may be enforced by sale, while state
banking corporations have no right of reimbursement,
since there are no taxes assessed to the stockholders of
such corporations, and it is said that the taxes are
not paid by the banks as agents of the stockholders,
but as their own debt.

The court also said: “The Van Allen case has
settled the law that a tax upon the owners of shares of
stock in corporations, in respect of that stock, is not
a tax upon the United States securities which the
corporations own. Accordingly, such taxes have been
sustained by this court, whether levied upon the shares
of mnational banks by virtue of the congressional per-
mission or upon shares of state corporations by virtue
of the power inherent in the state to tax the shares of
such corporations.”” The court then cites a number of
its decisions to that effect, and proceeds: ‘‘The
theory sustaining these cases is, that the tax was
not upon the corporations’ holdings of bonds, but on
the shareholders’ holdings of stock, and an examina-
tion of them shows that in every case the tax was as-
sessed upon the property of the shareholders, and not
upon the property of the corporation.”

Holding that the tax was directly upon the property
of the bank, it logically followed that the value of the
bonds of the United States owned by the banks should
have been deducted in order to ascertain the value of
the taxable property of the bank. Three of the judges
dissented.

After the decision a change was made in the statute
of Towa, wherchy the statute was made to read that
shares of stock ‘‘shall be assessed to the individual
stockholders.” Judge Wade based his opinion in the
Fairweather case on the proposition that this was an
attempt to do that indirectly which could not be done
directly, and held that in substance the tax was upon
the property of the bank, and not upon the shares of
stock, and therefore that the deduction of the value of
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the bonds of the United States should have been made.
This seems to be in line with the views of the dissent-
ing judges in the Van Allen case. The case at bar is
easily distinguishable from the Fairweather case. Long
before any question of the deduction of the value of
tax exempt securities had arisen, this court had de-
clared that the tax was upon the shares of stock, and
not upon the property of the bank, and we are ad-
hering to these decisions.

In commenting on the dissenting opinion of Chief
Justice Chase in the Van Allen case, and while some-
what questioning the practical effect of the decision in
that case, Mr. Justice Moody says in the Home Savings
Bank case: ‘‘But the distinction between a tax upon
shareholders and one on the corporate property, al-
though established over dissent, has come to be In-
extricably mingled with all taxing systemns, and cannot
be disregarded without bringing them into confusion
which would be little short of chaos.”” We think this
is true, and that to hold otherwise could serve no good
purpose.

The recent case of the Bank of California v. Richard-
son, 248 U. S. 476, 39 Sup. Ct. Rep. 165, is cited by
appellee as sustaining its views, and as indicating a
modification of the earlier views of the supreme court
of the United States. It seems to us that in the major-
ity opinion the reasons for the conclusion reached are
not as clearly stated as in former cases in that court
involving similar questions, but the court does not
indicate any intention to modify or change its reason-
ing or its conclusions in the cases hereinbefore cited,
or in those cited and quoted from in the case of
Owensboro Nat. Bank v. Owensboro, 173 U. S. 664, 677,
682, where a review is made of prior decisions. Since
the former cases are neither criticized nor disapproved,
and since the court cited with approval Bawnk of Re-
demption v. Boston, 125 U. 8. 60, 8 Sup. Ct. Rep. 772,
we conclude that it intends to adhere to its former
decisions. '
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To sum up, we are of the opinion that the tax is laid
upon the shares of stock, the property of the stock-
holders, which are a distinet entity from the property
of the bank, and that, under the rulings of the suprome
court of the United States, the taxing authorities were
not required to deduct the value of TUnited States
securities belonging to the bank from the statement re-
quired to be made to the assessor when ascertaining
the value of the shares of stock for the purpose of tax-
ing the owners of such shares. The judgment of the
district court is therefore.

Reversep.

CornisH, J., not sitting.

Sepewick, J., dissenting.

I am not sure that I understand the variouns decisions
of the federal courts bearing upon the question herein
involved. Some of these decisions would seem to re-
quire the conclusion reached by the majority. That
shares of stock of National banks may, under some
circumstances, be assessed as such to the shareholders
at their full value, although that value includes govern-
ment bonds, is clearly held in various of those decisions.
The reason is that the franchise, the right to do a
public banking business, is valuable, and, when privi-
leges of this character are accepted from the state, and
the value of such privileges is so mingled with 0the1
values that it cannot be determined with certainty
whether the state has taxed the values of the exempt
government securities, the shareholders cannot com-
plain that the tax is upon exempt property. Our
statute requires the assessor to ‘‘determine and settle
the true value of each share of stock,”” and to ‘‘take
into consideration the market value of such stock, if
any, and the surplus and undivided profits.”” Rev. St.
1913, sec. 6343, as amended by Laws 1915, ch. 108
This would seem to bring this case within the federal
decisions above referred to, and may be finally so held.
But the purpose of the federal statute allowing taxation
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of shares of National banks is briefly stated in Bank of
California v. Richardson, 248 U. S. 476: ‘‘Preservation
of the taxing power of the several states so as to
prevent any impairment thereof from arising from
the existence of the national agencies created, to the
end that the financial resources engaged in their de-
velopment might not be withdrawn from the reach of
state taxation, but on the contrary that every resource
possessed by the banks as national agencies might in
substance and effect remain liable to state taxation.”’
Other decisions of that court are to the effect that
when it is clear that all values owned by the it ank are
taxed, including the value of the privileges given by the
state, and the value of the’ government securities are
clearly added as a distinet unit of assessment, such
assessment of the exempt securities is not necessary
for the ‘‘preservation of the taxing power of the several
states.”’

In the case at bar there can be no doubt that the ex-
act value of the exempt securities is added to the
otherwise complete valuation of all property and privi-
leges assessed. The result is as clearly a taxation of
the government securities as though they were specifi-
cally named for taxation. I do not believe that the
federal court will uphold this method of obtaining
revenue at the expense of the general government.

James P. Carr ET AL., ApPELLANTS, v. CiTYy oF LExing-
TON ET AlL., APPELLEES.

FiLEp MarcH 27, 1919. No. 20899.

Municipal Corporations: PAviNg: PETITION To ENJOIN: SUFFICIENCY.
The material allegations of the petition in this case examined,
and held not to state facts sufficient to constitute a cause of
action,

AppraL from the distriet court for Dawson county:
Hanson M. Grimes, Jupbce. Affirmed.



294 NEBRASKA REPORTS. [Vor. 103
_ Carr v. City of Lexington.

T. M. Hewitt and H. D. Rhea, for appellants.

D. H. Moulds, Cook & Cook, and J. H. Linderman,

contra.

Lerrow, J.

Action to enjoin the city of Lexington and its
municipal officers from entering into a paving contract,
and from levying or collecting taxes for the payment
of such improvements. A general demurrer to the
petition was sustained by the trial court and the action
dismissed. Plaintiff appeals.

The brief of appellant was not prepared in accord-
ance with rule 12 (94 Neb. XI) of this court, and it has
been difficult to ascertain the points on which appellant
relies. The petition alleges the invalidity of the
ordinance establishing the paving district, and a num-
ber of other facts which are alleged to constitute
fatal defects in the proceedings are set forth. Attached
to the petition as an exhibit is a copy of the record of
the proceedings of the board with reference to the pro-
posed paving. '

It is alleged that no ordinance has been passed au-
thorizing such paving to be made, or such a contract to
be entered into. An ordinance for that purpose appears
in the record, and appellant has not pointed cut any
particular defect in it or in its passage, except that he
contends that it was not read three times, and that the
description of the paving district therein is too indefi-
nite. The record recites that the ordinance was in-
troduced and read, that afterwards a motion to sus-
pend the rules as to reading on three separate days
was adopted, and it was then read a second and third
time and passed. This is sufficient.

It is also claimed that the ordinance is not sufficiently
definite in its description of the paving district, or of
the property included therein.

Section 1 provided that the paving district ‘‘shall
include all that portion of Washington street from the
north line of Fighth street to the north line of Pacific



Vor. 103] JANUARY TERM, 1919. 295

Carr v, City of Lexington.

avenue,”” (escribing other streets in like manner, ‘‘pav-
ing of said streets in said districts to be from curb
line to line as now established.”” Section 2 provides
that ¢“said paving district No. 1 shall include all lots
and blocks within the above-named desecriptions of
streets, and shall also include all lots or parts of lots 150
feet east from the lot lire on that part of Grant street
required to be paved,”’ deseribing the lots upon the
other streets within the district in similar fashion. This
is sufficiently defivite, since it points out the streets
upon which the lots benefited face, and the depth to
which they extend from the lot line.

Tt was objected that no petition was filed for this
paving. The ordinance was passed under the provi-
sions of chapter 102, Laws 1917, which provides, in
substance, that unless three-fourths of the resident
.owners of the property subject to assessment petition
the council to make the same, such improvement shall
not be made until three-fourths of all the members of
the council shall by vote assent to the making of the
same. The ordinance was passed by the affirmative
vote of all of the six councilmen, which authorizes the
making of the improvement without the filing of a
petition.

The brief asserts that no estimate was made by the
city engineer, but the record recites that the city en-
gineer filed an estimate, and also shows that the plans,
specifications and estimates of the city engineer for
paving that part of Washington street within paving
district No. 1 were approved, and the city clerk was
ordered to advertise for bids.

The petition alleges- that no ordinance was passed
specifying the material to be used. No section of the
statute has been pointed out to us which prevents the
city authorities from specifying the kind of material
to be used by resolution, as was done in this case. The
plans, specifications and estimates specified the kind
of material to be used, and the published notice was
also specific in this regard.
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It is contended that the act (Laws 1917, ch. 102)
amending section 5110, Rev. St. 1913, is unconstitutional
because it contains more than one subject. The amend-
ment was germane to the subject of the section and act
amended, and is not vulnerable to the attack. The
section of the statute attacked was passed upon in the
recent case of Fitzgerald v. Sattler, 102 Neb. 665, and
held to be valid. A number of other contentions are
made which are so obviously unsound that it is unneces-
sary to specify them.

‘We agree with the district court that there is no
cause of action stated in the petition. Its judgment is
therefore

AFFIRMED.
Sepewick and CornisH, JJ., not sitting.

Howarp COUNTY ET AL., APPELLEES, V. (GEORGE C. PEsHa,
DEFENDANT : AMERICAN Bonping COMPANY,
APPELLANT.

JaMeEs SCHEE ET AL., ApPELLANTS, V. Howarp Couxty
ET AL., APPELLEES,

FiLEp MARcH 27, 1919. No. 19986.

1. Contracts: BuiLpine CoNTrACT: ESTIMATES BY ARCHITECT. Under
a building contract designating the architect as the sole arbitra-
tor concerning estimates for labcr and materials furnished during
the progress of the work, and making his decision final, the
power thus granted cannot be used arbitrarily to defeat other
provisions requiring him to make proper estimates justly due.

2. : : . Unchallenged estimates for labor and ma-
terials furnished during the progress of building operations are
conclusive in the absence of fraud or mistake, when regularly
made by an architect under a building contract designating him
as sole arbitrator in such matters and making his decision final.

: REFUSAL TO MAKE ESTIMATES: FRAUD: EVIDENCE.
In an action by a building contractor to recover the amount
justly due for labor and materials for which the architect ar-
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10.

bitrarily refused to make estimates, proof tending to show that
the architect had said he did not deny but what an estimate was
due, but that he would not make it, and proof tending to show
that he arbitrarily refused to do so, may be admitted on the
issue of fraud.

Counties: BuiLDING CONTRACT: DUTY OF ARCHITECT. An architect
employed by a county board to superintend the construction of
a courthouse under a contract with a building contractor who is
entitled to estimates as the work progresses is a fiduciary of
the county, and if the architect knows any reason why an estimate
demanded should not be made, he should state the facts to the
county board without being asked.

Contracts: FORFEITURE: ACTION FOR MoNEY DUE: DEFENSE. Where
a county wrongfully forfeited a contract for the construction of
a courthouse partially constructed by a contractor not in default,
the county cannot justify its failure to pay the amount justly
due under the contract as the work progressed by proving that
what had been paid to the contractor and what it cost to finish
the job exceeded the contract price.

BUILDING CONTRACT: REFUSAL T0 MAKE ESTIMATES. A
building contractor is not bound by the arbitrary and unreason-
able refusal of an architect to make an estimate justly due under
the terms of the building contract, though in such matters he is
designated as the sole arbiter with the power of final decision;
such conduct being in law a fraud upon the building contractor.

: ESTIMATES BY ARCHITECT. Under a building con-
tract designating the architect as sole arbiter with the power of
final decision in matters relating to estimates for labor and ma-
terials furnished, .he must exercise his power with reasonable
discretion, and not arbitrarily or unreasonably.

RigHT TO RESCIND, QGenerally the right to rescind or
forfeit a contract exists only in favor of a party who is not him-
self in default.

Buirpixe CoNTRACT: REscissioN. Under a building con-
tract requiring payments to the contractor as the work progresses,
the failure of the owner, upon demand, to make a payment
known by both parties to be due may justify the contractor, if
not himself in default, in refusing to proceed further with the
work of construction.

Counties: BuILDING CoNTRACT: PAYMENT: PLEA oF ULTRA VIRES.
Where a county enters into a valid contract for the construc-
tion of a courthouse, it cannot, by pleading want of power, escape
the payment of just claims for labor and materials accepted and
used under the terms of the building contract.
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11,

: LoaNn T0 CoxNtTrRACTOR: LIiaBmiTY or Sumery. A loan of
money to a building contractor to pay for labor and materials is
not secured by a bond given by him and his surety for the pro-
tection of persons furnishing labor and materials.

- 12, Contracts: CANCELATION: RECOVERY. Where the owner of a par-
tially constructed building wrongfully cancels a building con-
tract requiring him to pay 85 per cent. of the estimates for labor
and materials as the work progresses and permitting him to re-
tain 15 per cent. of such estimates, the contractor may recover
both percentages,

13. Assignment by Contractor: ENFORCEMENT. An accepted assignment
of the “first $10,000” awarded to the contractor under a
building contract requiring payments on estimates as the work
progresses, held enforceable as to an estimate for a less sum
than that mentioned. '

14. Appeal: DisMISSAL oF CROSS-PETITION. A judgment dismissing the
cross-petition of a defemdant who did not appeal therefrom will
not be disturbed on an appeal by another defendant from a judg-
ment conforming to the prayer of plaintiff’s petition.

Appear from the district court for Howard county:
James R. Haxnwa, Junce. Reversed in part, and affirmed
m part.

Fawceit & Mockett, C. G. Ryan, Claude S. Wilson
and S. S. Bishop, for appellants.

T. J. Doyle and Charles Dobry, contra.

Rosz, J.

Four suits growing out of controversies relating to
the construction of a courthouse at St. Paul, Nebraska,
were consolidated below for trial. The appeals herein
involve two of those cases, which, for the purposes of
review, will be stated separately.

In one of the cases in which an appeal is taken,
Howard county sued George C. Pesha, the original
contractor, and his surety, the American Bonding Com-
pany, to recover damages in the sum of $25,000 for
alleged breach of the building contract. Pesha agreed
to construct a courthouse in keeping with plans and
specifications prepared by Berlinghof & Davis, archi-
tects, and adopted by the county board. The price of
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construction recited in the contract was $69,510, pay-
ments to be made from time to time to the extent of
85 per cent. of estimates of the architects during
the progress of the building operations. Pesha obli-
gated himself to commence work immediately and to
complete the courthouse by January 1, 1914. To
secure performance of the contract on the part of
Pesha, the American Bonding Company became his
surety November 14, 1912, in the penal sum of $25,000.
on the following terms:

“If the said George C. Pesha shall well and truly
keep and perform all the conditions of this contract
and pay off and settle in full with the person or per-
sons entitled thereto all accounts and claims that may
become due by reason of laborers’ or mechanies’
wages, or for material furnished, or services rendered
said George C. Pesha in executing or performing the
obligations of said contract, so that each of such per-
sons shall receive his just dues in that behalf, then
this obligation shall be of no effect; otherwise it shall
remain in full force and effect in law.”

The county, in its petition, pleaded in detail that on
and prior to June 18, 1913, Pesha failed to pay his
laborers, who, for that reason, refused to work; that
he thereafter neglected his duties and refused to per-
form his contract; that Pesha and his surety were
notified of the former’s default, were warned of a
forfeiture in the event of further delay, and were
directed November 20, 1913, to complete the courthouse;
that nevertheless Pesha and his surety refused to pro- .
ceed further with the work, and abandoned the contract
when there was nothing due the contractor; that by
reason of the default the county, acting under the
contract, took the unfinished job out of the hands of
Pesha and his surety, and directed the architects to
complete the building for the county; that the county
paid Pesha $32,527.69, and expended in addition for
completing the courthouse $57,206.64, making a total
cost of $89,734.33, or $20,224.33 in excess of Pesha’s
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contract price. Including stipulated damages of $25 a
day for Pesha’s delay, the county prayed for judgment
against him and his surety in the sum of $25,000.

Pesha filed an answer and a cross-bill, denying that
he had violated his contract in any respect, and plead-
ing, in substance, among other things, that the delays of
which the county complained were caused by the county
board and the architects; that the architects illegally
and fraudulently refused to make estimates or certifi-
cates of progress to which Pesha was entitled under
the contract, and thus prevented him from receiving
compensation justly due; that the county board know-
ingly refused to make payments dve him; that he
did not delay the work or abandon the contract, but
that he was wrongfully prevented by the architects and
the county board from completing the building; that
the forfeiture of the contract was illegal and was
declared without his consent; that the county board,
over his protest, unlawfully and forcibly took posses-
sion of the partially constructed building, and wrong-
tully seized and used his materials and machinery.
He prayed for ilie dismissal of the county’s suit and
for a judgment in his.favor for damages in the sum
of $30,445.56.

The substance of the principal defense pleaded by
Pesha’s surety, the American Bonding Company, is
that Pesha did not violate the building contract in any
respect justifying the forfeiture; that the architects
arbitrarily and fraudulently refused to make estimates
. and to issue certificates of progress showing the sums
justly due under the contract; that the county bhoard
with full knowledge of the facts aequiesced in the
fraud of the architects, wrongfully refused to make
payments known to be due, and thus violated the con-
tract and released the contractor and his surety from
further liability thereunder.

The trial court rendered a judgment in favor of
Howard county and against Pesha and his surety for
$20,156.49, and dismissed the cross-petition of Pesha.
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From this judgment the surety, the American Bonding
Company, alone has appealed.

In the other case in which an appeal is taken Schee
& Callahan are plaintiffs, and Howard county, George
C. Pesha, and his surety, the American Bonding Com-
pany, are defendants. The claims of Schee & Callahan
arose in the following manner: June 24, 1913, Pesha,
to procure money to continue his work on the partially
constructed courthouse, assigned to Schee & Callahan
his right to receive from Howard county fulure pay-
ments to the extent of $10,000, the county accepting
the assignment. The building contract, the suretyship
of the American Bonding Company, the assignment, the
acceptance, the furnishing of $10,000 to Pesha, the use
of $8,782.36 for labor and material in the work on the
courthouse, and the failure of the county to pay any
part of the claims of Schee & Callahan are pleaded
in detail. Two causes of action are stated. The first
is an unpaid eclaim of $5,509.30, with interest from
November 13, 1913, established by an estimate of the
architects, and the second is an unpaid claim of
$3,273.06, with interest from November 13, 1913, and
is like the first, except that the amount due was not
determined by an estimate of the architects, who, as it
ig alleged, failed to perform their duty in that particu-
lar.

Howard county pleaded, in substance, as a defense
that Pesha violated his building contract; that he
abandoned the job when partially completed; that the
contract was properly forfeited by the county after
default of Pesha and notice to him and his surety;
that the county completed the unfinished courthouse;
that there was nothing due Pesha when he defaulted
or afterwards; that Schee & Callahan acquired by the
assignment no greater rights than those of Pesha, and
that there was nothing due either from the county.

The trial court dismissed the suit as to Howard
county and as to the American Bonding Company, and
entered a judgment in favor of Schee & Callahan and
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against Pesha for $11,902. From this judgment Schee
& Callahan have appealed.

Questions common to both appeals may be stated
as follows: Who first broke the contract? Did Pesha
abandon it? Did the architects fraudulently refuse to
make or to properly certify estimates for labor and
materials as the work progressed? Did the county
wrongfully refuse to make payments justly due under
the terms of the contract? On the part of the county
was there a breach of contract to justify the con-
tractor in refusing to proceed further under it? These
questions are raised by the pleadings in both cases.
An examination of the evidence is necessary to a deci-
sion.

The building contract was executed October 26, 1912,
and among other provisions therein are the following:

“HEstimates will be made and progress certificates -
will be issued by the architect from time to time as
the work progresses, for materials furnished, on the
ground or incorporated into the building, and for labor
performed thereon in accordance with the meaning of
all the plans, and both the technical and general specifi-
cations; and the amount to be paid to the contractor
shall be eighty-five per cent. (85%) of the amount of
such estimate on the presentation of the progress
certificate.”’

Pesha commenced his building operations under the
contract and proceeded therewith until June 6, 1913,
when he had used in the work of partial construction
$38,267.35, and had received 85 per cent. thereof, or
$32,527.69, on estimates and progress certificates. By
June 24, 1913, he was financially embarrassed, and the
laborers quit work temporarily because wages due them
had not been paid. The architects declined to make
any further estimate, and Pesha, to procure funds to
comply with his contract, according to its terms,
executed the following assignment:

“For a valuable consideration to me in hand paid,
receipt of which is hereby acknowledged, I, the under-
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signed, hereby sell, assign and transfer to James Schee
and D. R. Callahan of College View, Neb., the first
ten thousand dollars ($10,000) that is awarded and
made payable to me by reason of the contract and
construction and erection of the county courthouse in
St. Paul, Howard county, Nebraska.

““And I, the undersigned, do hereby authorize and
direct the board of county commissioners of Howard
county, Neb., to pay the said James Schee and D. R.
Callahan all sums of money that may now be due to me
or that may become due and payable to me from time
to time for the construction of said courthouse until
the sums so paid shall aggregate the sum of $10,000
with 8% annunal interest thereon from date hereof, and
this instrument shall be your receipt for all moneys so
paid by you as a board of county commissioners to
the said James Schee and D. R. Callahan.

“This instrument is given to said James Schee and
D. R. Callahan for the purpose of securing the pay-
ment of one certain promissory note of mine, to them,
of even date herewith and for the sum of $10,000
bearing 8% annual interest from date hereof. The
money represented by said note is this day advanced
to me for the purpose of and will be used for the pay-
ment of labor and material that have been and will be
used in the construction of said county courthouse at
St. Paul, Neb., for Howard county.

“‘This instrument is to take effect from this date and
to be and remain in full force and effect until its terms
are fully complied with -and shall stand as security
for the payment of the note above referred to until
the same is fully paid with all accrued interest and
that it shall secure any renewals of said note as fully
as the one of even date herewith.”

This assignment was executed June 24, 1913, and
was promptly filed in the office of the county clerk. The
official acceptance thereof by the county board is in the
following form:
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‘‘George C. Pesha appeared before the county board
and presented to the county board the within assign-
ment of future estimates in the sum of $10,000 upon the
courthouse construction fund to J. Schee and D. R.
Callahan of College View, Neb., for the purpose of ob-
taining from said parties an advancement to him of said
sum to be used in paying for labor and material in
the further construction of the courthouse and to
facilitate said work. The board after due consideration
hereby expresses its willingness to pay to the said
James Schee and D. R. Callahan the said sum of money
on estimates so assigned hereafter to be made by the
architect from time to time with the understanding and
upon the conditions that said money shall be used to
pay for labor now performed and due and hereafter
to be performed, and for material hereafter to be fur-
nished, and put into said building, receipts to be filed
with the board for such labor and material before any
cstimate is made and money paid out.”’

Under the assignment and the acceptance, Schee &

Callahan were to furnish Pesha with funds to complete
“the courthouse. This was to be done in the following
manner: On vouchers showing the performance of
labor and the furnishing of materials, Schee & Calla-
han were to furnish Pesha with money from time to
time to pay the claims therefor to the extent of
$10,000. Funds paid to Schee & Callahan by the
county on estimates of the architects were to be re-
turned to Pesha to be again used by him in the manner
indicated. Evidence that Schee & Callahan were financi-
ally able to carry out this plan and had agreed in good
faith to do so is uncontradicted. The members of the
county board were familiar with the understanding
between Pesha and Schee & Callahan, and the architects
had been advised in regard to it. After Schee & Calla-
han had furnished Pesha with several thousand dollars
which actually went into the courthouse in the form of
labor and materials, the architects refused to make any
estimate whatever for the benefit of either Pesha or
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Schee & Callahan. Under the circumstances was the
conduet of the architects fraudulent in law? Some of
their powers and duties were defined by the building
coniract as follows:

““The architect shall be sole arbitrator concerning
disagreements, delays, suspension, abandonment, esti-
mates, general interpretation of both the general and
technical specifications.”’

‘“The estimate, certificate or final acceptance of work
by the architect, and his decision in any way con-
cerning the same shall be final and conclusive; and
such estimate, or decision, or both, in case any question
shall arise shall be a condition precedent to the right
of the contractor to receive any money or compensation
for anything done or furnished under this agreement.”’

The county relies on these provisions, but the powers
granted by them cannot be used arbitrarily by archi-
tects to defeat the provisions requiring them to make
proper estimates as the work progresses. The evi-
dence must be considered in the light of the contract
as a whole. Before the claims of Schee & Callahan
arcse, the architects had made in favor of Pesha, and
the county had paid to him, estimates numbered con-
secutively from 1 to 6 as follows:

Estimate. Less 15%. Payment.

January 29, 1913, $6,000.00 $ 900.00  $5,100.00
February 25, 1913, 5882.35  882.35  5,000.00
April 7, 1913, 8,000.00 1,200.00  6,800.00
May 10, 1913, 9,000.00 1,350.00  7,650.00
June 5, 1913, 8,000.00 1,200.00  6,800.00
June 6, 1913, . 1,385.00  207.82  1,177.18

$38,267.35 $5,740.17 $32,527.18

The foregoing estimates were regularly made by the
architects, who issued progress certificates thereon,
and the county paid 85 per cent. thereof as shown by the
tabulation. These estimates are not challenged, and
are therefore, under the terms of the building con-

Neb. 103.—20.
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tract, conclusive for the purpose of making payments
during the progress of the work. 9 C. J. 703, sec. 23.
It is thus established that by June 6, 1913, Pesha, under
the contract to construct the courthouse for $69,510,
had put into the work in the form of labor and mate-
rials $38,267.35, and had received therefor $32,527.18,
only. What had thus far been done by Pesha was
accepted by the county and is now a part of the com-
pleted structure. The building contract was then in
force. The work of Pesha proceeded without sub-
stantial interruption from June 25, 1913, until October
13, 1913. In the meantime Schee & Callahan, concededly,
had put into the building under the assignment and
the county’s acceptance, without any estimate or pay-
ment in return, more than $5,000. No estimate there-
for having been made, the county board, October 13,
1913, directed the county. attorney to examine the re-
ceipts filed in the office of the county clerk by Pesha
under the Schee & Callahan assignment, to see that
such receipts were for materials bought and put into
the building after June 25, 1913, and for unpaid labor
before and after that date. The county attorney made
a detailed report November 4, 1913, showing the
expenditures in labor and materials for the period
mentioned to have been $5,509.30. The next day the
county board made the following order:

‘“The report of Charles Dobry was taken up for
consideration. The board investigated said report.
Finds that the items reported as correct are for
labor performed on courthouse and for material fur-
nished and used in the courthouse since June 25, 1913,
and the architect is requested to make an estimate
on $5,509.30, the amount so found expended according
to the resolution of date June 25, 1913.” ,

The architects, in a communication embodying the
foregoing order of the county board, executed the fol-
lowing document November 5, 1913:
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‘“We hereby make an estimate of five thousand, five
hundred nine and 30/100 dollars ($5,509.30), less 15%
which equals four thousand six hundred eighty-two
and 90/100 dollars ($4,682.90) in favor of the contractor
- George C. Pesha. We make this pursuant to your
order and disclaim personal responsibility.

“Berlinghof & Davis, Architects and Supts.”’

By the use of the expression, ‘““We make this pur-
suant to your order and disclaim personal responsi-
bility,”* the architects defeated the purpose of the
cstimate io which both Pesha and Schee & Callahan
were entitled. After repeated requests for the elimi-
nation of such statement, the architects refused to
take it out of the estimate, and with it in, the county
board refused to make any payment to either Pesha or
Schee & Callahan. No other estimate or payment was
ever made under the assignment, though Schee &
Callahan put into the courthouse through Pesha, ac-
cording to the literal terms of the county’s acceptance,
$8,154.76. While these funds were going into the court-
house without any compensation to those who provided
them, there was no attempt to stop work on account
of delays or to cancel the building contract for any
reason. It was after the architects and the county
board had prevented further estimates and payments
for labor and materials and had thus destroyed Pesha’s
means of procuring funds to carry on his work that
the forfeiture of the building contract was declared
by the county. In addition, there is evidence that the
architect Berlinghof had said he would not deny but
what there was an estimate due, but that he would
not issue the certificate; that he refused to give the
reasons why; that he would not make another estimate
unless coerced by the court into doing so; that in reply
to the assertion, ‘‘There was $12,000 or $15,000 due
Pesha,’’ he had said, ‘‘ There was no more than $12,000
due him;’’ that he would not issue a certificate; that
he had stated the courthouse could be finished for
$42,000. Though there were efforts to contradiet
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some of the proofs of this nature, the preponderance
of the evidence is against the architects. Such proof
1s admissible on the issue of fraud. On this subject the
supreme court of New Jersey said:

“It is evident that the question of fact in each case -
where a certificate has been withheld is whether such
withholding by the architect was a frand upon the
builder. How fraud in this respect may be proved
must depend upon the circumstances of individual
cases. One of the ways in which it is conceived that
the fraudulent conduct of the arbiter might be made
to appear is by proving that he stated that the builder
was in his opinion entitled to his certificate, followed by
proof of an arbitrary refusal to furnish the certificate
itself.””  Bradner v. Roffsell, 57 N. J. Law, 32.

The ecircumstances under which the architects re-
fused to make a proper certificate November 5, 1913,
have already been narrated. Pesha, financially em-
barrassed, had put into the building contract at least
$38,267.35 and had received from the county $32,527.18
only. He had made an assignment under which Schee
& Callahan had agreed to finance him to the end.
Under that assignment $5,509.30, concededly, had also
gone into the building in the form of labor and mate-
rials without any compensation to the contractor or to
those who had furnished the money. The county had
received the benefits. The county attorney and the
county hoard had examined and approved the vouchers.
The county board, Pesha and Schee & Callahan had
demanded an estimate. It was justly due. When the
architects, under such circumstances, wrote on their
estimate, ‘‘We make this pursuant to your order and
disclaim personal responsibility,”” without giving any
reason therefor, they furnished in writing prima facie
evidence of their frand. Chism v. Schipper, 51 N. J.
Law, 1. In law and equity their duty to make a proper
estimate justly due was as imperative as their fidelity
to their principal. They were the fiduciaries of the
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county. If there was any reason why an estimate
should have been withheld, their agency required them
to disclose it without being asked. The evidence ad-
duced at the trial after the courthouse was completed
does not show a good reason for the withholding of
the estimate. Berlinghof was asked on the witness
stand, ““Why didn’t you give Pesha another estimate?”’
The answer was: ‘‘Under various conditions at that
time: First, we had gone the limit; and, second, on ac-
count of his financial condition, the amount of money in
sight to be expended, the work to be performed, it
was useless to proceed any more. Couldn’t be done.”
Facts which justify the withholding of the estimate
are not stated in the answer quoted and are not to
be found elsewhere in the record. It has alrcady
been shown that Schee & Callahan were able to finance
Pesha and had agreed in good faith to do so. Proof
that the courthouse, when completed by the county,
cost about $20,000 more than the contract price does not
justify -the failure to make the estimate required by
the contract. That is not the stipulated method of
ascertaining the amounts due from time to time during
the progress of the work, while the contract is in force.
If the contract price was too low, the county was
protected by a bond in the penal sum of $25,000 and
by the right to retain 15 per cent. of estimates for Jahor
and materials as furnished. There was no justification
whatever for the failure of the architects to make
and certify unconditionally in due form the estimate
justly due, and their conduct in that respect was
unreasonable and arbitrary and amounted in law to a
fraud upon Pesha and upon Schee & Callahan. The
law applicable to the facts in these cases has been
stated in various forms by courts, text-writers and
annotators as follows:

““The contractor will not be bound by the decision of
an architect, * * * in case of fraud or mistake so
great .as to imply bad faith on his part.”” Edwards v.
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Hartshorn, 1 L. R. A. n. s. 1050, and note (72 Kan. 19).

““The arbitrary or unreasonable refusal to issue a
certificate of performance will, however, constitute
such fraud as to render the production of such certifi-
cate unnecessary, though made a prerequisite to re-
covery by the contract.”” Edwards v. Hartshorn, 1
L. R. A. n. s. 1050, and note (72 Kan. 19); Crane
Elevator Co. v. Clark, 26 C. C. A. 100; Parlin & Oren-
dorff Co. v. Greenville, 61 C. C. A. 391; Bradner v.
Roffsell, 57 N. J. Law, 32; Pittsburg Terra-Cotta
Lumber Co. v. Sharp, 190 Pa. St. 256; Bently v. David-
son, 74 Wis. 420.

“Case will lie at the suit of a builder against an
architect who wrongfully withholds a certificate re-
quired under the contract to be given by him upon
satisfactory performance.”” 5 C. J. 278, sec. 45.

““Where payment of the builder is dependent upon
a certificate, decision, or estimate of the architect or
engineer, it is the duty of the latter to give the certifi-
cate, upon being satisfied that the builder is entitled
thereto, and must exercise his power of withholding a
certificate with reasonable discretion and not capri-
ciously, and is only justified in refusing where there is a
real and substantial failure on the part of the builder
to fulfil his duty under the contract.”” 6 Cye. 35, and
notes.

‘“The whole grievance of appellant, as set out in
his assignments of error, is based on failure of plaintiff
to produce the written certificate of the architect that
the work was completed to his satisfaction and within
the time stipulated in the contract. We fear appellant
misapprehends the purpose of this provision; evi-
dently, it was inserted to protect the owner against
any unjust or unfounded claim by the contractor, and
in that view of it, it was a reasonable provision; but if
the contractor honestly performed its covenants, it was
not intended to protect the owner from an honest pay-
ment of the price by a capricious or fraudulent with-
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holding of the certificate.”” Pittsburg Terra-Cotta
Lumber Co. v. Sharp, 190 Pa. St. 256.

““The architect does not seem to have exercised an
independent judgment touching the performance of the
contract. He appears to have contented himself with
forwarding the objections of the owner of the building,
without judgment by him of the correctness of those
objections. Indeed, he entertained an erroneous idea
of his duty. He was not an arbiter between the owner
of the building and the plaintiff. He was a judge be-
tween the plaintiff and the defendant, and it was his
duty to investigate and to decide, with respect to the
contract in question, whether its terms had been per-
formed, and, failing in performance, to point out where-
in there was failure to perform, or defective perform-
ance, that the plaintiff might have opportunity to com-
plete performance according to the terms of the con-
tract.”” Crane Elevator Co. v. Clark, 26 C. C. A. 100.

““An agreement in a building contract that there shall
be no liability to pay for work except upon the archi-
tect’s certificates is valid; but if such certificates are
arbitrarily and dishonestly withheld the builder may
recover on showing that fact and that he has per-
formed the contract according to its terms.”’” Bently
v. Davidson, 74 Wis. 420.

The law, therefore, is that the arbitrary and unrea-
sonable refusal of the architects to make estimates did
not defeat the right of Schee & Callahan to recover
from the county the amount due them under their as-
signment. The county board, acting for the county, in-
vestigated the facts and knew that an estimate should
have been made. In failing to pay what was honestly
due they acquiesced in the wrongful conduct of the
architects, and in behalf of the county violated the
building contract and released both the contractor and
the surety from further liability thereunder. The county
thus lost the right to cancel the contract on account of
the subsequent failure of Pesha to proceed under it.
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On this phase of the controversy the controlling princi-
ples have been stated as follows:

‘“The rule is general that the right to rescind a con-
tract rests only with the party who is without default.
One party cannot violate the contract himself, and then
seek a rescission on the ground that the other party has
followed his example.’”” Fairchild-Gilmore-Wilton Co.
v. Southern Refining Co., 158 Cal. 264.

The consequence of violating a building contract by
a refusal to pay the contractor the amount due
under it as the work progresses has often been dis-
cassed by courts and law-writers. The following ex-
cerpts indicate the course of the law:

A failure of the owner to pay an instalment due
under the terms of the contract may justify the builder
in abandoning the contract, where the builder himself
was mnot in default. 9 C. J. 725, sec. 61, note 69;
South Fork Canal Co. v. Gordon, 6 Wall. (U. S.) 561;
Favrchild-Gilmore-Wilton Co. v. Southern Refining Co.,
158 Cal. 264; Clark v. Gulesian, 197 Mass. 492; Bean
v. Maller, 69 Mo. 384; Condon v. Church of St. Augus-
tine, 98 N. Y. Supp. 253; Worden v. Connell, 196
Pa. St. 281; Dobbins v. Higgins, 78 1Il. 440; Harton .
Hildebrand, 230 Pa. St. 335.

“In a contract to make and complete a structure,
with agreements for monthly payments, a failure to
make a payment at the time specified is a breach which
Justifies the abandonment of the work, and entitles the
contractor to recover a reasonable compensation for
the work actually performed.”” South Fork Canal Co.
v. Gordon, 6 Wall. (U. S.) 561.

‘““Where work is done under a contract which provides
for payment by instalments at stated periods, and the
payments are not made, the contractor may quit the
work, and he will then be entitled to recover for all
that lhe has done at the contract rates; and this
notwitlistanding the contract provides in express terms
that the work shall be steadily prosecuted withont
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intermission to final completion.”” Bean v. Miller, 69
Mo. 384. ‘

““Where it is stipulated in a contract that the work
to be doue under it is to be paid for upon the estimates
of an engineer, to be made at stated times, if the
engineer makes only approximate estimates, and the
contractor is prevented from completing the work
through the fault of the other party, he may recover
for the whole amount of work done, as well that of
which no estimate has been made as that which has
been estimated.”” Bean v. Miller, 69 Mo. 384.

It is no answer to these propositions that the county
is without power to pay the claims of Schee & Callahan
for labor and materials furnished in the construction
of the building. The county agreed to do so and broke
the contract in that particular after accepting its
benefits. Like others exercising the power to make
a contract, it is answerable for a failure to comply
with its obligations.

After its breach of contract the county, under the
assignment, was not only liable to Schee & Callahan
for 85 per cent. of their loans which went into the
courthouse in the form of labor and materials, but
was liable for the percentage which might have been
retained had the contract remained in force.

Schee & Callahan furnished money to Pesha on a note
secured by the assignment, and did not furnish labor
or materials within the meaning of the contract or
the surety bond. Independent School District v. Mardis,
106 Ta. 295. The American Bonding Company, there-
fore, is not liable to Schee & Callahan for the county’s
indebtedness to them.

The county cannot escape liability on the ground that
it was not required to make any payment to Schee &
Callahan until they in fact contributed the full sum
of $10,000. The county’s acceptance and the under-
standing of all of the parties show conclusively that
payments under the assignment were to be made from
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time to time on estimates, and this was in harmony
with the building contract.

In the suit brought by Howard county to recover
damages from Pesha and his surety for breach of the
building contract, the joint judgment against them for
$20,156.49 is reversed. Pesha did not appeal from the
separate judgment dismissing his cross-petition, and
the dismissal as to him will not be disturbed.

In the suit of Schee & Callaban against Howard
county, Pesha, and the American Bonding Company,
the dismissal as to Howard county is reversed, and the
distriet court is instructed to enter a judgment in
favor of Schee & Callahan and against Howard county
for $8,154.76, with interest from November 13, 1913.
The judgment in favor of Schee & Callahan and against
Pesha for $11,902 is affirmed. The judgment dis-
missing the suit as to the American Bonding Company
is affirmed. The costs in both suits in both courts
will be taxed to Howard county.

JUDGMENT ACCORDINGLY.

Lerton, CornisE and ALbpricH, JJ., not sitting.

Wiriam V. UxnzicKER, APPELLEE, v. LENa UNZICKER ET
AL., APPELLANTS.

FiLep MarcH 27, 1919. No. 20329.

1. Appeal: ExceSsIVE VERDICT. Excess in the amount of a verdict,
to be available as error, should be called to the attention of the
trial court by the motion for a new trial, and is not reviewable
in the supreme court -under the assignment in the motion for a
new trial that the verdict is not sustained by sufficient evidence.

2. Landlord- and Tenant: ActioN FOR RENT: EvIDENCE. Where the ex-
istence of the relation of landlord and tenant is an issue in an
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action to recover the reasonable value of a year’s use and oc-
cupancy of a farm owned by plaintiff, a judicial record showing
that he had collected from defendants for the preceding year
rentals for the same land may be admitted in evidence.

3. Evidence: CoMPETENCY. Where the entire testimony of a witness
shows that he is qualified to testify to rental values of land, his
testimony on that subject should not be excluded merely because
some of his answers to questions tend to indicate a lack of neces-
sary knowledge.

Apprar from the distriet court for Deuel county:
Haxsox M. Grimes, Jupee. Affirmed.

L. O. Pfeiffer, for appellants.

Rolfson -& Hendricks, Wilcox & Halligan and R. H.
Beatty, contra.

Rose, J.

Plaintiff brought this suit to recover from defendants
the rental value of a half-section of land in Deuel
county for the years 1913, 1914, 1915 and 1916, the
aggregate of the rentals demanded being $2,400. Under
instructions to which no exceptions were taken, the
jury were permitted to find in favor of plaintiff, if he
proved by a preponderance of the evidence that de-
fendants, during any of the years mentioned, used and
occupied the land with his knowledge and consent,
and that the use and occupancy were of some value.

Defendants denied the existence of the relation of
landlord and tenant, and pleaded in defense other
matters eliminated by instructions to which there were
no exceptions. The jury rendered a verdiet in favor
of plaintiff for $601.50, and from a judgment for that
sum defendants have appealed.

The errors assigned in the brief of defendants are:
The findings and judgment are not sustained by suf-
ficient evidence, and are contrary to law, and the
court erred in admitting testimony offered by plaintiff.
These assignments are also found in the motion for a
new trial,
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Defendants concede that the evidence is sufficient to
sustain a verdict in favor of plaintiff for $234. The
question of excess in the amount of the verdict is
argued by defendants, but it was not specifically called
to the attention of the trial court by the motion for a
new trial, and was not raised indirectly by the assign-
ment that the verdiect is not sustained by sufficient
evidence. Hammond v. Edwards, 56 Neb. 631. The
judgment, therefore, is not reversible on this ground:

It is contended that a judicial record showing plaintiff
had collected from defendants rentals for the year 1912
for the land in controversy was erroneously admitted
in evidence. The point does not seem to be well taken.
The proofs show that defendants remained in posses-
sion of the land after 1912, while plaintiff was ‘the
owner. The relation of landlord and tenant during
the year 1913 was a controverted issue. Kvidence
that plaintiff had collected from defendants rentals for
the same land for the -preceding year tended to prove
the existence of a temancy, which, under the circum-
stances, carried with it the presumption of continu-
ance. Montgomery v. Willis, 45 Neb. 434; Lazarus v.
Phelps, 156 U. S. 202. It follows that there was no
error in admitting the judicial record in evidence.

It is also argued by defendants that a witness called
by plaintiff was permitted to testify to rental values
without having shown the mnecessary qualifications.
While some of his answers indicate a lack of knowledge
on this subject, his testimony as a whole seems to
justify the rulings of the trial court.

There are also objections to other items of testimony,
but no prejudicial error has been found.

AFFIRMED.,

CornisH, J., not sitting.
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James C. Forp, appeELLEE, v. Bensamin F. Buss,
RECEIVER, APPELLANT.

FiLep MarcyH 27, 1919. No. 20340.

Damages. A verdict in favor of plaintiff for $2,000 for personal in-
juries resulting from the negligence of defendant held sustained
by the evidence outlined in the opinion.

ArpeaL from the district court for Douglas county:
WiLLis (. Sears, Jupce. Affirmed.

J. 4. C. Kennedy, Yale C. Holland and G. L. De
Lacey, for appellant. '

James E. Rait, contra. “

Rose, J.

This is an action to recover damages in the sum of
$25,000 for personal injuries resulting from negligence.
Plaintiff was a switchman in the employ of defendant.
While attempting to mount a coal car for the pur-
pose of releasing a brake, plaintiff took hold of a
grabiron which broke loose from its fastenings, and
in consequence he fell and was injured. The negligence
imputed to defendant was the failure to provide a
safe grabiron for the.use and protection of employees
in mounting the car in the performance of their duties.
Defendant denied negligence on his part, and pleaded
contributory negligence and assumption of risk. On
a trial of the issues the jury rendered a verdict in
favor of piaintiff for $2,000. From a judgment thereon
defendant has appealed.

The only question presented is raised by the assign-
ment that the verdiet is excessive.

There is evidence of the following facts: Plaintiff,
when injured, was a strong, active, able-bodied man,
40 years of age, earning $4.80 a day. He fell from
a coal car and lit on his back, which was severely
wrenched, discolored and swollen. There was a con-
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cussion of the spine, causing pain. One kidney was
ruptured and there were hemorrhages therefrom at
intervals for perhaps two weeks. He was confined to
his bed for a week and to his room for five weeks. He
was treated by his physician for several: months.
From the time he was injured, February 8, 1916, until
the trial, April 5, 1917, he was unable to work at any-
thing requiring physical strength. He paid his phys-
ician $100. He was physically weak at the time of the
trial. Whether his earning capacity was permanently
impaired is left in doubt, but the jury evidently did not
find in his favor on that issue. In considering proofs
tending to establish the facts narrated, in conmnection
with the uncertain element of pain in estimating dam-
ages, there does not appear to be a substantial ground
for setting aside the verdict, when the familiar rules of
law applicable to the facts are considered.
AFFIRMED.
Sepewick and CornisH, JJ., not sitting.

StepEEN ScEHuLTZ, APPELLANT, v. CaLvix S. Rogers,
EXECUTOR, APPELLEE.

v FiLep MarcH 27, 1919. No. 20357.

Guaranty: Vavripity., A verdict for defendant in an action on a
guaranty may be sustained by proof showing that he refused to
become guarantor when sober, but signed it when, by drunkenness,
he was so far deprived of his reason as to render him incapable
of understanding the character and consequences of his act, and
that he rescinded the contract within a reasonable time after re-
covering his senses,

ArpeaL from the distriet court for Kearney county:
Harry S. Duwncan, Jupce. Affirmed.

J. W. James and Charles A. Chappell, for appellant.
J. L. McPheely and L. C. Paulson, contra.
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Rosg, J.

This is an action against Albert Abrams on his
guaranty that William C. Wise, as agent, would per-
form a contract to sell for plaintiff during the year
ending January 1, 1910, farm implements, vehicles and
harness at Heartwell. Provision for the agent’s com-
pensation was made as follows:

¢ Agent shall reccive one-half of the net profits of the
business as he shall conduct it, the net profits to be
that amount that represents the difference between the
cost of the goods and that amount received from them
as sold, less the expense of conducting the business.”’

In a former suit against the agent for an account-
ing, plaintiff recovered a judgment against him for
$5,022.72 November 1, 1913. In the present suit
plaintiff seeks to recover from the guarantor, Abrams,
the amount of that judgment with interest. The guar-
anty on which the present action is based is indorsed
on the back of the contract of agency, and is as follows:

““In consideration of the appointment of W. C. Wise
as selling agent for Stephen Schultz for the year 1909,
ending January 1, 1910, we, the undersigned, hereby -
guarantee unto Stephen Schultz the fulfilment of every
part of this contract by W. C. Wise, that all money
and notes received from the sale of goods will be
turned over to Stephen Schultz except that which
rightfully belongs to W. C. Wise, that is, his one-half
the commission on sales made. Should W. C. Wise
fail to properly turn over to Stephen Schultz, or his
~ assigns, all notes and money received for the sale of
goods, less one-half the commission, we do hereby agree
and bind myself to make good unto Stephen Schultz such
shortage. Signed this 1st day of February, 1909.
Albert Abrams, W. C. Wise.”

Abrams, in his answer herein, among other things,
pleaded in substance that, at the time he signed the
guaranty, he was incapacitated by intoxication from
binding himself by contract, and, upon learning that he
had signed the guaranty, he gave mnotice that he
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would not be bound by it. Guarantor died during the
pendency of the action, and the cause was revived in
the name of Calvin S. Rogers, executor of the estate
of Albert Abrams, deceased, defendant. Upon a trial
of the issues the jury rendered a verdiect in favor
of defendant, and from a judgment of dismissal plain-
tiff appealed. Stephen Schultz became a bankrupt, and
in the supreme court William Westering, trustee, was
substituted as plaintiff.

It is argued by plaintiff that the defense of intoxi-
cation is without support in the evidence. On this issue
the proofs are challenged as showing that drunkenness,
of which there is proof, occurred after the guaranty
had been signed. It is insisted, further, that proper
notice of rescission was not given. There is competent
testimony tending to show that Abrams was drunk at
the time he signed the guaranty; that by reason of his
drunkenness he did not then know what he had signed;
that he had previously refused to become guarantor for
plaintiff’s agent; that he renounced the guaranty
within a reasonable time and disclaimed liability there-
on. Evidence of this kind and other proofs of a similar
nature, when considered with all of the circumstances
surrounding the transactions, were sufficient to justify
the jury in finding that Abrams, at the time he signed
the guaranty, was so far deprived of his reason as
to render him incapable of understanding the character
and consequences of his act, and that within a reasor-
able time after recovering his senses he disclaimed
liability on the guaranty and rescinded it.

With these issues of fact thus determined, an exam-
ination of the entire record, in the light of the argu-
ments and briefs, fails to disclose any error prejudicial
to plaintiff. '

AFFIRMED.

Lerroxn, Sepewick and Corwisg, JJ., not sitting.
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Wiiriam J. PeTERson, apperrant, v. Brrino Kourty,
APPELLEE,

FiLep MarcH 27, 1919. No. 20384.

1. Adverse Possession. A person who has been in the open, noto-
rious, exclusive, continuous, adverse possession of realty under a
claim of right for ten years is vested with a valid title.

2. New Trial: NEwLy DiscovErep EvipENCE. Thz granting of a new
trial on the ground of newly discovered evidence is within the
sound judicial discretion of the trial court.

Appear from the distriet court for Douglas county:
Lee S. EsteLir, Jupee. Affirmed.

Morsman, Mazwell & Crossman, for appellant.
Thomas B. Murray and C. J. Southard, contra.

RosE, J.

This is an action of ejectment. The defense was
adverse possession. From a judgment of dismissal on
a verdict in favor of defendant, plaintiff has appealed.

Two questions are presented—the  sufficiency of the
evidence to sustain the verdict, and the right of plain-
tiff to a new trial on the ground of newly discovered
evidence.

An examination of the evidence shows that it is
sufficient to justify the finding that defendant had
been in the open, mnotorious, exclusive, continuous,
adverse possession under a claim of right for ten years.

The question of diligence on the part of plaintiff was
a factor in determining his right to a new trial on the
ground of newly discovered evidence. On this issue
an abuse of discretion on the part of the trial court
in refusing to grant a new trial is not shown by the
record.

AFFIRMED.

Lerron, Sepawick and Corxts, JJ., not sitting.
Neb. 103.—21.
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Orwvia C. Diwrow, appELLANT, v. Axprew J. Divrow,
APPELLEE. :

FiLep MArcH 27, 1919, No. 20453.

1. Husband and Wife: SeEPARATION CONTRACT: ABROGATION. In the
absence of a divorce, a separation contract between husband and
wife is abrogated by the renewal of the marital relations.

2. Homestead: RIGHT OF SURVIVING WIFE. A wife by living apart
from her husband without fault on her part does not thereby
divest herself of her homestead rights in his property at his
death.

3. Executors and Administrators: HoMESTEAD: PossessioN. Upon
the death of a husband, the homestead in which he was living at
the time vests in his widow and heirs, and the administrator of
decedent’s estate cannot take it into account in administering
the estate.

: BJECTMENT. An administrator who takes posses-
sion of a decedent’s unincumbered homestead, leases the property,
collects the rents, and thus prevents the widow from exercising
her homestead rights, acts unlawfully in those respects, and a
demand on him by her for possession is not a condition of her
right to maintain an action of ejectment against him.

Apprar from the distriet court for Red Willow
county: KErwesr B. Perry, Juvee. Reversed, with
directions.

W. R. Starr, for appellant.
J. L. Rice, contra.

Rosg, J.

The action is ejectment for a lot in McCook, with a
plea. for three month’s rent at $8 a month. Plaintiff
alleges in her petition that she has a legal estate in and
is entitled to the immediate possession of the lot, and
that defendant has unlayfully kept her out of posses-
sion since March 28, 1917. The answer is a general
denial. The jury returned a verdict in favor of defend-
ant, and from a judgment of dismissal plaintiff has
appealed.
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Plaintiff contends that the verdict and the judgment
are contrary to law, and that on the undisputed evidence
she is entitled to the relief demanded. Briefly stated,
plaintiff’s case, as indicated by the proofs, is: George
W. Dillon owned the lot, which was unincumbered,
lived in a cottage thereon, occupied the premises as his
homestead, and held the title thereto at the time. of his
death in March, 1917. Plaintiff was then, and since
November 20, 1906, had been, his wife. Upon his
death she was entitled to occupy and use the premises
as her homestead. She was at Grand Island when her
husband died, and at the time was not notified of his
death, though she had intended to return to his home
in McCook. During her absence her furniture was
removed from her homestead, and Andrew J. Dillon,
a son of her husband by a former wife, took possession
of the lot, leased it, put his tenant in possession and
collected the rents.

The nature of the defense is indicated by evidence
tending to prove that plaintiff and George W. Dillon
separated as wife and husband pursuant to a written
contract in which she renounced her homestead rights;
that she abandoned her homestead, and that defendant
took possession of the lot and rented it as administra-
tor of the estate of his deceased father. This defense
fails for the following reasons: There is undisputed
evidence that, at the time of the marriage of plaintiff
to George W. Dillon, she had four children which he
had da'reed to support, but that he subsequently refused
to do so. The separation was brought about by the
husband. There was no divorce. Afterward he said
that the contract had not been recorded and that he
would destroy it. He persunaded his wife to renew their
marital relations, and she returned to his home and
lived with him for some time. Later she again left in
compliance with his wishes, but returned from time
to time. Before his death he invited her to return, and
she intended to do so; her household goods being in the
cottage on the lot in controversy.
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On these undisputed facts, the law which defeats the
defense outlined inay be stated as follows: In the ab-
sence of a divorce, a separation contract in which the
wife renounces her homestead estate in the property
of her husband is abrogated by the renewal of the
marital relations. Gaster v. Estate of Gaster, 90 Neb.
529. A wife by living apart from her husband without
fault on her part does not thereby divest herself of
her homestead rights at his death. 13 R. C. L. 681, sec.
142, Tmmediately upon the death of the husband, the
unincumbered homestead vested in his widow and
could not he taken into account in the administration
of his estate. In re Hadsell, 82 Neb. 587. The adminis-
trator, therefore, had no right whatever to possession or
rentals. In overruling the motion for a new trial and
in dismissing the action, the trial court, however, made
findings as follows:

“It appears from the evidence that it is undisputed
that plaintiff has made no effort to secure possession
of the property involved herein,”” and that there is
“no evidence that defendant unlawfully withheld pos-
session of said property from the plaintiff.”’

There seems to be error in these findings. In his
answer defendant denied that plaintiff had a homestead
estate in the property and that she was entitled to
possession. At the trial he attempted to prove that
she had no homestead right in the property of her
deceased husband. As administrator of the estate he
took possession of the premises, leased the property,
collected the rents, and thus excluded her from her
homestead. According to the undisputed evidence he
asserted a title and exercised a dominion hostile to the
established homestead rights of plaintiff and thus kept
her out of possession. By his tenant he was in posses-
sion. In these respects his acts were, in a legal sense,
unlawful. Under such circumstances a demand on de-
fendant for possession was unnecessary. 15 Cyec. 57,
note 11. On the undisputed evidence, as the case
stood when submitted to the jury, plaintiff was entitled



Vor. 103] JANUARY TERM, 1919. 325

Grammer v, State.

to relief as prayed in her petition. The judgment
below is therefore reversed and the cause remanded to
the distriet court, with directions to enter a judgment
in favor of plaintiff for the possession of her homestead
as against defendant and for three months’ rent at $8
a month with interest and costs.
REevErsED.

Lerron, SEpewick and Corwisu, JJ., not sitting.

ALLEN VINCENT GRAMMER v. STATE OF NEBRASKA.
F1.ep Marce 27, 1919, No. 20610.

1. Jury: Quarirications: OPINIONS. An opinion of a juror on the
merits of a criminal charge, if based solely on rumor or report,
does not of itself disqualify him, where his voir dire examination
shows that he can return a fair and impartial verdict upon the
evidence adduced at the trial under the instructions of the court.

2. Criminal Law: INSTRUcTIONS: OPINIONS OF TALEsMEN. Failure to
instruct the jury specifically to disregard opinions expressed by
rejected talesmen on their voir dire examination will not require
a reversal, where the instructions as a whole direct the jury to base
their verdict alone on evidence adduced at the trial.

. JoINT INFORMATION: SEPARATE TRIALS. Under an informa-
tion charging two defendants with murder in the first degree, one
as principal and the other as accessory before the fact, failure
of the trial judge, on his own motion, to require separate trials
held not error.

CoNFESSIONS: Proor. Testimony that a confession was
voluntary, or that there were no promises, threats, or induce-
ments to influence defendant to make it, is not objectionakle as
being an opinion or a conclusion, where the circumstances under
which the confession was made are in evidence.

5. H ¢ FounpaTioN. A foundation for admitting in evi-
dence a confession of guilt may be established by testimony of a
witness that it was made to him and that neither he nor any
one else in his presence or hearing made any promises or threats.

6. : ¢ ADMISSIBILITY. Where two defendants are charged
with murder in the first degree, one as principal and the other
as accessory before the fact, a confession by the principal, if ad-
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mitted by the accessory to be true, may be admitted in evidence
against the latter.

: TriaL: AppLAUSE. Laughter and applause by the audience
during the trial in a felony case, held not ground for setting
aside the verdict, where the presiding judge vigorously rebuked
the misconduct and directed the jury to disregard it, prejudice
to the complaining party not being shown by the record.

INSTRUCTIONS: ORAL MODIFICATION. An oral statement
from the bench directing the jury that testimony of the witness
being examined by counsel applies alone to one of two joint de-
fendants is not an instruction within the meaning of the statutes
requiring instructions to be in writing and forbidding oral mod-
ifications thereof.

9. Homicide: SENTENCE. Under an information charging two defend-
ants with murder in the first degree, one as principal and the
dther as accessory before the fact, the duty of fixing the punish-
ment of each at death or life imprisonment, if both are con-
victed, is imposed by the Criminal Code upon the jury.

Error to the district court for Howard county:
Bavaro H. Paine, Jupce. Affirmed.

Sterling F. Mutz, for plaintiff in error.

Waillis E. Reed, Attorney-General, Orville L. Jones
and W. A. Prince, contra.

Rosk, J.

In the district court for Howard county, Alson B.
Cole and Allen Vincent Grammer, defendants, were
charged in a single information with murder in the
first degree, Cole as principal and Grammer as acces-
sary before the fact. The state’s case may be sum-
marized as follows: Lulu Vogt, a widow having con-
siderable means, was the mother-in-law of Grammer,
who was prompted by a desire for an inheritance from
her to his wife. He planned the murder and agreed to
give Cole $500 for committing it. During the night of
July 5, 1917, Cole, pursuant to a previous understand-
ing with Grammer, went to the home of Lulu Vogt,
made the false statement that her daughter had been
accidentally injured, enticed Lulu Vogt into an auto-
mobile, took her from her home and feloniously shot and



Vor. 103} JANUARY TERM, 1919. 327

Grammer v, State.

killed her in Howard county. Grammer aided and
abetted the murder.

It appears that, at different times and places, each
made a confession giving details of the parts played by
both. Defendants were arraigned, pleaded not guilty,
and went to trial together without any demand by either
for a separate trial. After the jury had been impanel-
ed, Cole changed his plea to guilty. The trial court
held it was the province of the jury to fix at death or
life imprisonment, the punishment for murder in the
first degree, and for that purpose proofs showing the
details of the homicide were admitted in evidence
against Cole after he had pleaded guilty. Grammer
was tried and convicted. The jury fixed the extreme
penalty for both defendants, and the trial court im-
posed upon each the sentence of death. Grammer
alone prosecutes error.

In addition to complaints that disqualified jurors
were erroneously impaneled, there is an assignment
of error in the following form:

“The court erred in failing to instruet the jurors
that they must not be prejudiced by the woir dire
examination of talesmen.”

The published confessions of defendants and other
reports of their guilt had reached many excused tales-
men, some of whom, during the course of the voir dire
examination, expressed the opinion that defendants
were guilty. Statements of this nature were made in
the presence of jurors already selected for the trial.
The procedure in this respeci, the disqualifications of
jurors, and the failure of the trial court to instruct the
jury to disregard such expressions of guilt are sub-
jects of extended argument. Notwithstanding opinions
of guilt based on rumors or reports, each juror quali-
fied himself by his answers on his voir dire examination,
and the record fails to show an abuse of discretion on
the part of the trial court in ruling on the gualification
of jurors. Besides, Grammer did not exhaust his
peremptory challenges. A juror may serve impartially
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and base his findings alone on evidence admitted at
the trial under proper instruetions, though he had
been prompted by rumors or reports to express the
opinion that accused was guilty, and such expressions
of opinion by excused talesmen under the same circum-
stances are not necessarily conclusive proofs of pre-
Judice or disqualification. From the charge as a whole,
the jury knew that preconceived prejudice or rumor
outside of the evidence adduced at the trial should
have no place in their deliberations or verdict. There
was no prejudicial error in the impaneling of the jury
or in the failure to warn them directly ‘“not to be
prejudiced by the woir dire examination of talesmen.”’

It is insisted that the failure of the trial judge to
order separate trials for Cole and Grammer is a
ground for reversal. There was no demand for sepa-
rate trials, and there was no error, therefore, in the
failure to grant them.

Error in overruling objections to questions pro-
pounded to witnesses for the state in laying the founda-
.tion for the admission of Grammer’s confession is
assigned as a ground for reversal. The nature of these
questions is indicated by those following: ‘‘State
whether or not any force was used to get him to make
that statement.”” ‘‘You may state whether or not any
promises were made to him to get him to make that
statement.”” ‘“You may state whether or not any in-
ducements were held out to Mr. Grammer to get him to
make that statement.” The objections are that the
questions are leading, suggestive, and call for a con-
clusion. The circumstances under which the confession
was made are disclosed by the evidence. Grammer
- exercised the privilege of cross-examination. The law
applicable has been recently stated as follows:

“Jt is not error to permit a witness to testify that
a confession was voluntary, as being an opinion or
conclusion, if the circumstances of the confession are
in evidence. Similarly, a question whether any prom-
ises, threats, or induncements were made to defendant,
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before he made the statements sought to be proved, is
not objectionable as calling for a conclusion.”” 16 C. J.
733, sec. 1510.

This assignment of error is therefore overruled.

Assigned error in the overruling of objections to the
admission of the confession of Grammer is argued at
some length. The substance of the objections is there
was no foundation excluding the hypothesis that the
confession was involuntary, it being asserted that the
state’s witnesses were erroneously permitted to testify
to mere conclusions in answering incompetent ques-
tions. The confession is in writing. It gives the de-
tails of Grammer’s connection with the homicide. It
was signed by him in presence of witnesses who testi-
fied that it was voluntarily made. There is ample
proof that it was obtained without threats or promises
to inspire either hope or fear. The foundation, there-
fore, was sufficient. State v. Kilduff, 160 Ia. 388;
Sparf v. United States, 156 U. 8. 51, 15 Sup. Ct. Rep.
273; 2 Wharton, Criminal Evidence (10th ed.) seec.
646; 16 C. J. 728, sec. 1494. The trial court properly
admitted Grammer’s confession under the following
rule: -

““A proper predicate for the admission of a confes-
sion is laid where the witness to whom it was made
testifies that mneither he, nor any one else in his
presence or hearing, made any promises or threats
to defendant.”” 16 C. J. 734, sec. 1512.

Testimony inculpating Cole, including his confession,
is condemned as prejudicial to Grammer. Each made
a confession in writing. The facts were set out at
length. In most essential respects the details were' the
same. Corroborating circumstances confirmed the truth
of the confessions. Cole was first to confess. With his
confession Grammer was confronted. When Grammer
knew its contents, reciting as it did that Cole had been
hired by Grammer to commit the murder, Grammer,
according to the testimony of one of the witnesses, said
that it was true. 1If the witness told the truth—a ques-
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tion for the jury—Grammer admitted the truth of
Cole’s confession and made it his own. It was there-
fore admissible in evidence against Grammer. Since
the jury were called.upon to fix the penalty, details of
the felonious acts of Cole were admissible in evidence
against him, though he had pleaded guilty. In pro-
tecting Grammer from the testimony against Cole, the
trial court went further than the requirements of the
law. ,

Laughter and applause by auditors during the trial
are condemned as grounds for a new trial. Such mis-
conduct should not be tolerated; but under a con-
stitution requiring a public trial it is sometimes diffi-
cult to prevent all manifestations of feeling on the
part of the audience, where the public interest is
aroused by a prosecution for a homicide. In the present
case the trial judge announced from the bench a rule
forbidding any demonstration of feeling on the part
of the audience in regard to incidents of the trial.
There were no doubt changes among the auditors
during the protracted trial and an occasional recurrence
of the offense, attributable perhaps to those who had
not heard the admonitions from the bench. The rule,
however, was frequently repeated. Misconduet on the
part of the audience was severely condemmed and the
jury were directed to disregard it. At one time the
trial judge said:

“‘Those in the room wmust understand absolutely no
laughter will be permitted under any circumstances.
You must absolutely remain silent. Any sallies made
by a witness must be received without any applause or
laughter. The jury are instructed to disregard any
signs of merriment on part of anybody, however given.
This must be strictly observed.”’

It is argued that the trial judge, in addition, should
have punished the offenders, but the record does not
show prejudice to Grammer in what occurred. The
trial court was vigilant in protecting his rights and in
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cautioning the jury to disregard laughter, applause and
other expressions of public feeling.

The following is another assignment: ‘‘The court
erred in giving oral instructions to the jury during
the trial that certain evidence applied to the defendant
Grammer.’’

In a single information it was charged that Cole
feloniously shot and killed Lulu Vogt, and that Gram-
mer hired, aided and abetted Cole. Defendants were
tried together. To prevent one from being prejudiced
by evidence against the other, the presiding judge,
during the introduction of the proofs on part of the
state, made a number of oral statements, the nature of
which is indicated by the following:

“Jury instructed that the evidence of the conversa-
tion that the witness is about to give, relates only to
Cole and does not bear upon Grammer.’’

It is argued that these rulings violated the statutes
requiring written instructions and forbidding oral
modifications thercof. Rev. St. 1913, secs. 7850, 7854,
9119. Oral expressions like that quoted, when uttered
by the trial judge during the examination of a witness,
should be considered as limitations of the rulings on
evidence. They are not generally classified as oral
instructions within the meaning of the statutes. They
are not principles of law applicable to the evidence.
They are not erroneous merely because they are oral.
Metcalf v. Commonwealih, 27 Ky. Law Rep. 702; State
v. Becton, 66 Tenn. 138; State v. Moore, 117 Mo. 395;
State v. Good, 132 Mo. 114; Lattell v. State, 133 Ind.
577. A recent summary of the controlling prineiples
follows: :

““The charge or instruction required by law to be
reduced to writing is only that which the court may
have to say to the jury in regard to the principles of
law applicable to the case and to the evidence; and
hence an oral statement or communication by the court
to the jury, which is rather in the nature of a caution-
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ary direction, and not fairly and strictly a direction
or instruction upon some question or rule of law in-
volved in or applicable to the trial, need not be in
writing.”” 16 C. J. 1032, sec. 2468.

One of the assignments of error is based on an in-
struction to the jury as follows:

““In the case of the defendant Grammer, you can find
him guilty or not guilty; and, in the case you find him
guilty, you should then fix his punishment at death or
life imprisonment.”’

The argument of Grammer is that he was accused
of abetting the murder, and that in such a case the
jury had no authority to fix the punishment; respon-
sibility in that respeet resting on the trial judge. The
punishment of a guilty accessory whose principal is
found guilty of murder in the first degree is prescribed
by the Criminal Code as follows:

““If such principal offender would on conviction, be
punishable with death, or be imprisoned for life, then
such aider, abettor, or procurer shall be punished
with death or be imprisoned for life, the same as the
principal offender would be.”” Rev. St. 1913, sec. 8579.

““The principal offender’’ having been found guilty of
murder in the first degree, his punishment is determin-
able under the following provisions of the C(riminal
Code:

““Whoever shall purposely and of deliberate and pre-
meditated malice or in the perpetration of or attempt
to perpetrate any rape, arson, robbery or burglary, or
by administering poison, or causing the same to he
done, kill another; or, whoever by wilful and corrupt
perjury or subornation of the -same, shall purposely
procure the conviction and execution of any innocent
person, every person so offending shall be deemed
guilty of murder in the first degree, ‘and upon con-
viction thereof shall suffer death or shall be im-
prisoned in the penitentiary during life, in the dis-
cretion of the jury.”” Rev. St. 1913, sec. 858&1.
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The latter section, as originally enacted, made death
the penalty for murder in the first degree. By amend-
ment in 1903 punishment by life imprisonment or
death was left to the discretion of the jury. The
amendment did not change the provision that the
‘‘aider, abettor, or procurer shall be punished with death
or be imprisoned for life, the same as the principal offend-
er would be.” The ‘“principal offender,”” under the
amendment, is, upon a finding of guilty of murder in
the first degree, punishable by life imprisonment or
death, in the discretion of the jury. The legislature, by
amending the Criminal Code in the manner indicated,
evidently intended to confer upon the jury the power to
fix life imprisonment as punishment of either principal
or accessory upon a conviction for murder in the
first degree, and the Criminal Code is so construed.
A different conclusion is not required by that part of
the Criminal Code declaring:

“In all trials for murder the jury before whom such
trial is had, if they find the prisoner guilty thereof,
shall ascertain in their verdict whether it be murder in
the first or second degree, or manslaughter; and if
such person be convicted by confession in open court,
the court shall proceed by examination of witnesses in
open court, to determine the degree of the crime, and
shall pronounce sentence accordingly.”” Rev. St. 1913,
sec. 9130.

These provisions relate to the degree of crime, and
not to the fixing of the penalty for murder in the first
degree. The decision of the trial court was in har-
mony with this view of the law.

All of the assignments of error have been considered
without finding an error prejudicial to Grammer. In
view of what has been said, further discussion of the
points argued is unnecessary. The evidence leaves no
basis for a reasonable doubt of Grammer’s guilt. There
was a fair and impartial trial. There is no reason to
disturb the verdict of the jurv. The judgment of the
district court is affirmed, and Friday, June 6, 1919, is
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fixed as the'date for carrying into effect the sentence
of the district court.
: AFFIRMED.

Lrrron and CornisH, JJ., not sitting.
The following dissent to an order overruling a motion
for rehearing was filed September 15, 1919.

SepewIck, J., dissenting.

Ewven if defendant was absolutely innocent of plan-
ning or designing the death of Mrs. Vogt, his conduct
when he heard of her death was unusual and unnatural.
When he found that Cole, his comrade and associate,
had murdered his wife’s mother, instead of delivering
the murderer up to justice, he helped to prevent his
apprehension and punishment. This looks bad for
Grammer, and is entirely consistent with his being
guilty as charged. I suppose we would not admit that
these facts alone would justify his conviction. In order
to support his ‘conviction, reliance must be had upon
his confession. The state did not put Cole upon the
witness-stand. His statements are not sworn to. The
only evidence of Grammer’s guilt, then, is Grammer’s
confession. The record doesn’t show that Cole now
makes a more reasonable statement than the statements
in any of his former confessions. It is said that the
statements that he now makes exonerate Grammer
entirely. I suppose a court cannot consider it in ex-
amining this record, and, if we could consider it, I do
not know what effect the fact that he now does make
such statements would have to counteract his former
unverified statements.

There are a few important questions presented by
this record:

1. Several of the jurors who sat upon the case were
objected to on the ground that they had formed and
expressed an opinion of the defendant’s guilt, based
upon reading his purported confession. In answer to
that the state quotes the statute and leaves out the
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vital point. Rev. St. 1913, sec. 9109, says it shall be a
ground for challenge for cause that the proposed
juror ‘‘has formed or expressed an opinion as to the
guilt or innocence of the accused.”” This is a direct
statement, and ordinarily a man who has formed an
opinion that the accused is guilty should not sit as a
juror; but, under the proviso of the statute, he may
still be allowed to sit under certain circumstances. If
he states that he has formed an opinion ‘‘upon reading
newspaper statements, communications, comments or
reports, or upon rumor or hearsay, and mot upon con-
versations with witnesses of the transactions or read-
ing reports of their testimony’’ (the statute does not
provide that if the juror has formed his opinion upon
reading the testimony of witnesses), he may still be
allowed to sit as a juror if he swears that he can render
an impartial verdict upon the law and the evidence,
and if the court is satisfied from all the circumstances
that the juror is impartidl. These witnesses had read
the purported confession of Grammer, which was all
the evidence that there was against him; and, if the
statute is applied as it reads, after forming an opinion
that he was guilty upon this testimony of the defendant
himself, upon which they afterwards convicted him,
they were not competent to sit as jurors. The defend-
ant used all his peremptory challenges but one. With
this one he might have excluded one of these six or
seven jurors but that would not have helped matters
any.
9. This alleged confession of Grammer’s, upon which
alone he is convicted, is very much discussed in the
brief upon the motion for rehearing. The officers ar-
rested Cole, told him that Grammer had given him
away, and Cole then placed the burden of the crime
upon Grammer himself. Cole, under the conditions, was
compelled to confess that he had murdered the woman,
and he got even with Grammer by his confession. The
officers then took Cole in custody in another state, and
started to Lincoln, and wired the officers at St. Paul,
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Nebraska, to bring Grammer to Lincoln. A detective
had been placed in the next cell to Grammer in the
jail to work Grammer up if he could, and the officers
brought this detective, Garrett, and Grammer, and
with the help of a couple of Pinkerton detectives they
took Grammer, in irons, to a room in the Lincoln Hotel.
They locked the door, and the officers there labored
with him, according to their statements, from 2% to
3% hours. Grammer then signed a detailed typewrit-
ten statement covering six or seven pages. I suppose
the law is that a confession cannot be offered in evi-
dence until it is proved to have been voluntary. This
can ordinarily be done if it is voluntary, and the
cireumstances surrounding it are so simple and natural
that the witnesses can tell all that was said and done
before the alleged confession is made. These detectives
had already discussed the division they would make of
the reward that was offered, and while they had
Grammer in this room and he was standing in the cen-
ter of the room, they stood around him, but it was
impossible for them to tell, and they make no attempt
to tell, in a general way all that took place during
those hours. Under those circumstances, was it com-
petent for them to say in general terms that they did
not use any duress, neither did they offer any reward or
any hope of reward? Some of them testified that they told
him it would be better for him to confess; others said
what they told him was that it would be better for him
to tell the truth. Of course Grammer, while these officers
were surrounding him, knew what they considered to be
the truth, and that the only way for him to tell
the truth, in their estimation, was to tell it the way
they wanted it. If there was other evidence of Gram-
mer’s guilt, if Cole had faced the jury and testified
under oath to any facts incriminating Grammer, so
that we had some evidence outside of thig supposed
confession of Grammer’s that he was guilty, the case
would be different. But now we have him convicted
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and ordered to be executed on no other evidence than
that contained in his supposed confession, which clearly
is not his language, but is the language of these detec-
tives.

3. The syllabus of our opinion says: ‘‘Failure to
instruet the jury specifically to disregard opinions ex-
pressed by rejected talesmen on their voir dire ex-
amination will not require a reversal, where the in-
structions as a whole direct the jury to base their
.verdict alone on evidence adduced at the trial.”” 'When
the jury heard this general instruction that they must
base their verdict alone on evidence adduced at the
trial, would they suppose that the trial was the matter
that took place in court, including the formalities of
impaneling the jury and all? If they did, then the
statements of these “‘rejected talesmen’’ would he, in
their thought, a part of the trial. It would be better
if the court had specially warned them against being
influenced by the sworn statements of men that were
called as jurors, as to their having read the confession
and their conclusions of the defendant s guilt.

4. Imnstruction No. 21, given by the court, is a new
thing in the eriminal jurisprudence. The jury were told
plainly that they would ‘‘be warranted in convicting the
defendant,”” and then are told further that it would
be their duty to conviet the defendant if they found
certain things. The jury shoull be instructed that they
cannot find the defendant guilty unless they find certain
things. But they are told that it would be thewr duty
to convict him if they do find so and so, and are also
told that, without regard to such findings, they are
warranted in finding the defendant guilty. Unless we
felt confident beforehand that the defendant must be
guilty, would we justify the giving of such an instrue-
tion? If there is any duty that devolves upon a jury
in the trial of a capital charge, it is to acquit unless
all of the facts necessary to a conviction are proved
beyond a reasonable doubt.

Neb. 103.—22,
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5. It is pointed out in the brief that in Thompson v.
People, 4 Neb. 524, this court decided that ‘‘no man’s
life should be forfeited because of the omission of his
counsel to take exception.”” In this case we have
said: ‘‘Failure of the trial judge, on his own motion,
to require separate trials held not error.”” When the
court knew that the evidence in the case was to be exclu-
sively a realistic and extensive recital of details prepared
by the detectives and in their language, purporting to be
the confession of Cole, and the court also knew that
there was no doubt of Cole’s conviction, and the most
important question that could ever devolve upon the
court was to find out whether the defendant Grammer
had procured Cole to commit this erime, should he have
allowed the defendants to be tried together? The au-
thorities cited in the brief seem to be to the effect that
he should not.

6. Under these circumstances, when Cole, in the
midst of the trial, withdrew his plea and entered a plea
of guilty, the brief cites authorities to the effect that
that works a separation of the defendants. If it
was necessary that Cole’s confession should be put in
evidence for the purpose of showing the degree of his
guilt, and the nature of his punishment, that matter
should have been heard by itself, and should not have
been allowed to have gone before the jury that were
to determine the question of Grammer’s guilt. When
Cole’s confession was offered in evidence the court
sustained an objection to it as evidence against Gram-
mer, and gallantly informed the jury that this docu-
ment prepared by the detectives should not be consider-
ed as evidence against Grammer, but only as evidence
against Cole. The question is seriously discussed
as to whether it was necessary for the jury to hear
any evidence against Cole at all, and whether it was not
the duty of the court to determine the degree of his
punishment. However, that may be, the reading of
this so-called confession of Cole was very prejudicial
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in the minds of the jury to the interests of Grammer.

A good many other questions are discussed in the
brief that I will not take time to examine. I suggested
the foregoing, and hoped that the judges would give
them consideration.

TorrEST SPIELER, APPELLEE, V. LincoLn Traction Cowm-
PANY, APPELLANT.

FiLEpD MarcH 27, 1919, No. 20118.

1. Trial: NEGLIGENCE: INSTRUCTION: EvipENCE. It may be reversible
error to submit to the jury, as grounds for recovery, alleged acts
of negligence which are wholly unsupported by the evidence,

INSTRUCTIONS: QUoOTING PLEADINGS. It is generally mnot
commendable practice, in stating the issues to the jury, to quote
at large from the pleadings. It may, and frequently does, mis-
lead or prejudice the jury so as to require a reversal.

3. Street Railways: INJURY To CHILD: LasT CrLEArR CHANCE. If a
street car is moving at about four miles an hour, and is stopping
for passengers standing near the track at its stopping place ap-
parently intending to enter the car, it is not proof of negligence
under the doctrine of the last clear chance that the motorman saw
a five-year old boy running towards a man and woman among
such passengers, and assumed that the boy was in their care and
would enter the car with them, although the boy was in fact in-
tending to cross the track in front of the car, and ran against,
or was struck by, the car and injured.

: NEGLIGENCE: SUFFICIENCY OF EVIDENCE. It is held

that the evidence indicated in the opinion was not sufficient ~roof

of the various charges of negligence submitted to the jury.

AppraL from the distriet court for Lancaster cemnty:
P. James Coserave, JUDGE. Reversed.

I’ M Hall, H  W. Baird and F. D. Williams, for ap-
pellant.

Jacob Fawcett and Strode & Beghtol, contra.

SEpewick, J.
Forrest Spieler, a boy about five years old, was in-
jured by one of the defendant’s street cars so that he
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lost his foot and ankle by amputation. His father
brouglii this action in the district court for Lancaster
county to recover damages in behalf of the boy. The
petition alleged negligence on the part of the defendant
in several particulars. The plaintiff, in his brief, in
stating the case, says: ‘It was conclusively shown by
the evidence that this boy lost his left leg by the gross
carclessness of the appellant in operating a street
car over one of the most populous street crossings in
the city of Lincoln without a proper brake, or properly
using the hrake at hand, and without a proper fender
as required by a safety ordinance of the city of
Lincoln.”” 'While the brief discusses other allegations
of negligence to some extent, which we will have oc-
casion to mention, we consider that the foregoing are
the principal grounds relied upon and call for more
particular examination on the part of the court. The
accident happened at the crossing of Twelfth and N
streets in the city of Lincoln. The defendant operates
a street car line on each of these streets, and the car
which injured the plaintiff was at the time going cast-
ward on N street. The boy was going north on the
east side of Twelfth street to his father’s place of
business in the next block. The defendant contends
that there was no evidence sufficient to support any al-
legation of negligence on the part of the defendant
which was, or could have been, the proximate cause of
the injury.

As fo the allegation that the car was moving at a
negligent rate of speed under the circumstances, it is
said and assumed in the briefs of both parties that the
car was moving at a speced of four miles an hour;
and the plaintiff in his brief says: ¢This point about
the speed is not worthy of lengthy consideration by
the court, since there is ample evidence on other mat-
ters to sustain the jury’s finding of negligence.”’

The question of negligence on the part of the motor-
man in failing to warn the boy of his danger is some-
what discussed. There were two persoms, a man and



Vor. 103] JANUARY TERM, 1919. 341

Spieler v. Lincoln Traction Co.

a woman, waiting at the far (east) side of Twelfth
street to take passage on this car. Another man was
also waiting a short distance farther east for the
same purpose. Mr. Schafer, the man nearest Twelfth
street, was an important witness for the plaintiff. He
was asked, “Did the gong on the street car sound?”’
while the boy was approaching the track, and answered,
““Not that I know of.”” Another of plaintiff’s witnesses
who saw the accident testified that the gong was sounded,
and he was supported by several witnesses. We do not
regard this question as very material, since when pas-
sengers were waiting to take the car and it was ap-
proaching at about the speed a man would walk, it is
incredible that any one would fail to see the car, and
it could not be found from this evidence that a failure
to sound the gong was the proximate cause of the
injury. '

Whether the evidence shows that the motorman knew,
or ought to have known, that the boy was about to
step on the track is considerably discussed in the briefs.
The evidence shows that the boy when he was at some
considerable distance from the car track, left the side-
walk and picked up some article of interest to him in
Twelfth street. He then went immediately toward the
car track. Jeffers, one of plaintiff’s witnesses, testi-
fied as follows: “Q. Did you see the little boy when
he—just before he got run over by the street car? A.
Yes, sir. Q. And where was he at the time the car
struck him? A. You mean when the car struck him?
Q. Yes, sir. Where was he at the time the car struck
him? A. You mean when the street car struck him?
Q. Yes, sir. Where was he in the street? A. Well, he was
kind of running on a little hit of a walk, and the car
hit him on the southeast corner, or he struck the car.
Q. Where was he with reference to the—was he on the
crossing going across the stfeet where there is a
crossing where people cross the street there? A. Well,
just about the east end of the crossing, and maybe
a little this side of it. Q. It goes across N street
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there? A. Yes, sir. Q. Going across over to the north
side? A. Yes, sir. Q. Did you see him as you came up?
A. No; I just seen him as he came around the woman
or lady who was standing there.”” Cross-examination:
““Q. When did you first see this boy? A. Well, when
he darted around that lady that was standing there.
Q. What is that? A. There was a lady standing there
waiting to get on the car, and he came right around
that lady. Q. Running? A. I should judge it was on
a run. Q. Why didn’t you holler to him and call him
when you saw that he was going to collide with the car,
or the car collide with him? A. Because it happened
so quick. Q. How far was he from the car when you
first saw him? A. Two or three feet. Q. Which side
of the lady did he pass on? A. On the east side. Q.
About how far east of the lady? A. Well, not very
far. Q. Two or three feet perhaps? A. No; I do not
think it was that far. Q. Well, did he stop when he
got to the woman or. did he just keep going? A. Well,
he kind of darted and dodged around there. Q. From
behind the woman? A. Yes, sir. Q. He came up from
behind the woman, as you say, and dodged around
her en her right? A. Yes, sir. Q. And in an instant
he was against the car? A. Yes, sir. Q. So quickly
you did not have time to holler to him or the motor-
man? A. Well, just as soon as I saw he was going to
hit the car, I hollered at the motorman. Q. But you
did not have time to holler hefore that, it was done so
quick? A. No. Q. What would you say in your judg-
ment as to whether or not the motorman counld sce
this child on account of his being so small and so
close to the car? A. T would say he could not see him.
* * * Q. Did the motorman back up as soon as he
was asked to? A. Well, I don’t remember just now, but
I think he did. Q. Do you know when somebody hol-
lered whether the motorman knew what had happened
or not? A. Well, T think, yes, sir; he must have, he-
cause he went after that hrake wheel pretty hard. Q.
Well, do you think he knew who he had struck? A.
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Well, T don’t know whether he knew what he struck
or not. Q. You think he knew something had hap-
pened? A. Yes, sir. Q. Could you see the motorman
from where you stood? A. Yes, sir. Q. Well, tell the
jury whether or not when you or somebody hollered, he
instantly applied the brake? A. Well, I seen him go
through the motions of turning that wheel. Q. Well,
did he do that iustantly, as soon as some one hollered?
A. Yes, sir. Q. You think the car moved, after some
one hollered, about the length or distance from the
front end of the car to the front of the wheel? A.
Yes, sir. Q. Whatever that may be, whether it is six
or seven or eight feet? A. Yes, sir. Q. Well, what
would you say from what you saw as to whether or
not the motorman made every effort, as far as you could
see to stop the car as soon as he could? A. T think
he did. Q. Do you know of anything the motorman
could have done to prevent this accident that he did not
do? A. No; T do not know of anything the motor-
man could have done.”” Redirect examination: ‘‘Q.
And you saw him (the injured boy) in a position where
he would be struck before he was struck didn’t you?
A. No; the way I mean that was where he would have
been—I did not mean that he was struck; he prac-
tically run into the car.”

FEvidence to the same effect was given by several
other witnesses, both for plaintiff and defendant, and
is not disputed by any. The motorman testified that
he saw the boy as he left the walk, and saw him ap-
proach the track; that he walked toward the man and
woman who were waiting to take passage on the car,
and that he supposed that the boy was in the care of
this woman and was about to take the car with her.
It appears that the boy, instead of stopping with these
intending passengers who were standing very close to
the track, attempted to cross the track in fromt of the
car. The evidence is conflicting, or perhaps mncertain,
as to just how far he had proceeded when he struck the
car, or the car struck him. He did not fall between the
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rails, but his left foot was on the rail and was crushed
by the wheel. The motorman testified that he did not
see the boy attempt to pass the car. One of plaintiff’s
witnesses testified that he saw the boy make this at-
tempt, and was asked, ‘‘Now, state whether or not there
was anything there to prevent the motorman from see-
ing the boy the same as you did?’’ and answered, “Not
that T know of.” This street crossing is mueh fre-
quented, and this fazet and other circumstances re-
quired the attention of the motorman, so that.it cannot
be found from this evidence that the motorman knew, or
ought to have known, that the boy was about to at-
tempt o cross the track in front of the car, instead
of taking the car with these other intending pas-
sengers.

We do not find any evidence in the record justifying
the application of the doetrine of the last clear
chanee, which requires that, when one by his own aect
causes his injury, the evidence that the conditions
were such that the defendant knew, or ought to have
known, of the probability of danger to the injured
party shall be clear and definite. The evidence in this
case will not justify the finding that the motorman knew,
or cucht to have known, of this bov’s intention, or
that e failed to use all reasonable efforts to stop the
car and prevent the irjury. Evidence that the motor-
man, without leaning forward and ‘“just as he stands,”’
would prohahly see the track within two feet of the
car. under snch circumstances, is not applicable. If
the motorman was the gnardian of this bov and had no
other duties to perform, he might, and prohably would,
have prevented the injury. There is no doubt that the
moterman saw the bhov coming toward the track as
other passengers did who expected to take the car.
It there is no cvidence that, after the hov had
reached the place where other passengers were stand-
ing, the motoiman saw, or should have seen, any ac-
tion of the hox indicoting that he intended to cross in
front of the car. 'The city ordinance, which is in evi-
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dence, is not much different from the common-law rale
in such cases. Without such ordinance the motorman
would be required to use reasonable diligence in
watching for ‘‘teams, carriages, persons on foot, and
especially children, either on the {rack or moving to-
ward it, and on the appearance of danger to such tcams
or person or other obstructions, the car shall be stopped
as promptly as possible.”” Of course, this dees not
mean that all street cars must be stopped when boys
are moving toward the track under all conditions and
circumstances. If that was the rule, a street car would
have difficulty in going across the city. It is only
when such movement presents ‘‘the appearance of dan-
ger,”” and the motorman is not bound to assume that
every one who is walking toward the track will at-
tempt to cfoss in front of the car. It is not usual to
allow children of five years of age to roam business
streets alone, and it was not unreasonable to suppose
that he was accompanying these intending passengers
and would be cared for by them.

Another claim of negligence on the part of the defend-
ant is that tho motorman made no attempt to stop the
car after he realized, or should have realized, that the
boy was in a dangerous position. We have already
indicated that we cannot find that there is evidence in
this case sufficient to justify a reasonable conclusion
that the motorman knew, or should have known, that
this little boy was without protection and was not
accompanying these passengers that were expecting to
enter this car; and it appears that the evidence shows
that the supposition that this child was being cared for
by its parvents, and that they were intending to take
him with them upon the car, was not an unreasonable
supposition; and there is no evidenee from which it
could reasonably be found that the motorman should
have anticipated that this boy would attempt to run in
front of the car when the car was ahout to stop; and
he was so near the car that it is doubtful whether he
was struck by the car or himself run against the side
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of the car. The evidence is clear that when this hap-
pened a witness who saw it shouted to the motorman,
and that the motorman immediately applied his brakes,
and the car, which was going so slow that it would have
stopped of its own lack of momentum in a very short
distance, continued to move for about two-thirds of its
length at the utmost.

This car was equipped with a hand brake, and it is
contended that it was negligence per se to operate a
car with that style of brake. The evidence shows that
some ten years before this accident happened the
street car company had purchased a number of cars
equipped with hand brakes, and that later, and shortly
before this accident, some much larger cars with air
brakes had been purchased and were being operated.
These larger cars make the longer runs, and the ordi-
nary smaller cars are in a large majority of the cars
used by the company. They are known as single-
truck cars, and the larger cars are known as double-
truck cars. The evidence will not support the conclu-
sion that the air brakes are in any general use any-
where on the smaller single-truck cars, or indeed that
they are practicable for use upon such cars. It seems
to follow that the evidence fails entirely to show neg-
* ligence on the part of the defendant in failing to equip
this car with air brakes.

There is an ordinance of this city that ¢“It shall be
unlawful for any person, firm or corporation to operate
any electric street car in or upon any street railway
within the corporate limits of the city of Lincoln, un-
less such car, or in case of trains, the first car, be pro-
vided with a fender of the type known as the ‘Saginaw
fender,” or one equally as efficient.”” And it is con-
tended that the fender on this car was not a Saginaw
fender or one equally as efficient, and that this was the
proximate cause of the injury. The evidence shows
that the fender was in fact a Saginaw fender, but
it i1s contended that it is not sufficient to show that
the fender is of that character, but it ‘‘must be in
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proper operating condition so as to accomplish the
purpose for which it is attached to-the street car,”” and
it is claimed that, ‘“if this fender would work, it would
be impossible for an accident to happen in the way this
accident happened, and if the fender on this car had
operated the way it. is supposed to operate, the boy’s
leg would have been saved.”” We have already seen
that it was a doubtful question whether the boy suc-
ceeded in getting in front of the car or ran against the
side or corner of the car; that is, whether he was
in front of the car so that the fender could have
worked, or whether he was mnot. Therefore, the fact
that the boy was not taken up by the fender was
equally consistent with the contention that he was not
in front of the car at all, as it is with the theory that
the fender was not a proper fender. There is positive
cvidence that the fender was a proper fender and was
in working condition, and apparently no evidence to the
contrary, except a circumstance that the boy was not
saved by the fender. Under such circumstances it must
be found that there was in fact no evidence from which
it could be said that the fender was not a proper fender.
Tividence that it might be prevented from working by
the motorman, by inserting plugs in certain places, etec.,
is immaterial, since there is no evidence of any such
condition. The evidence is that it was in good working
order, and the only thing urged as rebutting that is the
fact that it did not save the boy, which tends to prove
that the boy was not in front of the car so that he
could have been saved hy a proper fender. If it is
true, as stated in the brief, ‘‘that a Saginaw fender
in proper condition never fails to operate,’” then, in the
absence of any evidence that this fender was not in
proper condition, the fact that it did not operate tends
to prove that it had no opportunity to operate, and
will not of itself overcome the positive evidence that
it was in proper condition.

The evidence is conflicting as to how soon the car could
be stopped if the brake was in good condition. Some
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of the witnesses testified that it could be stopped within
four feet, moving at four miles an hour; and others
testified that it would require eight or nine feet. The
witness Johnson testified as follows: ‘‘Q. And what
does it show the distance on the outside, from the south-
east corner of the body of the car, back to the center
axle of the front wheels? A. It does. Q. And what
is that distance? A. Nine feet and seven inches.”
And plaintiff’s witness Liston testified as follows:
“Q. State whether or not the car continued to move
after it hit the boy? A. Yes, sir. Q. How far? A.
Well, I should say probably from the time I saw it,
it must have passed from the front end of the car
to the wheels, that distance. Q. Do you know whether
or not it dragged the boy’s foot any distance on the
rail, or did you see any of that? A. I believe it did,
from the mark of the rail. Q. You saw the marks
on the rail? A. Yes, sir. Q. And how far did those
marks indicate that the boy had been dragged? A.
Not very far; perhaps a foot and a half.”” This
testimony is not contradicted.

Can a motorman, under the doctrine of the last
clear chance, be charged with negligence in not stop-
ping his car sooner, if being surprised with a sudden
shout of danger, he succeeds in realizing the danger and
stopping the car before it moves more than from 10
to 14 feet?

In stating the case to the jury, the court gave a
comprehensive instruction reciting many, if not all,
of the allegations of the petition. in regard to the dif-
ferent alleged grounds of negligence, which would, of
course, be erroneous if any of the allegations of neg-
ligence were unsupported by the evidence, and follow-
ing this the court gave instructions on each of the dif-
ferent allegations, submitting them all to the jury.
It seems clear that the court also erred in submitting
evidence that on some cars at different times the motor-
man had either naliciously or ignorantly manipulated
the fender so that it would not work properly. There
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was no evidence that the fender on this car had been
so treated.

It is not necessary to discuss the amount of the
verdict, although it is complained of as excessive, as it
is not presumed that another jury will consider, or
even know, the amount of this ~erdict.

For the various reasons stated, the judgment of the
district court is reversed and the cause remanded.

REVERSED.

DEeax, J., dissenting separately.

It seems that, even though the evidence does con-
flict, there is sufficient under the rule to sustain the
verdict. A few points will be noted.

Motorman Craig who drove the car testified on the
part of defendant: ‘‘I set the brakes and the car
stopped almost immediately. * * * I consider I had my
ear under perfect control, and had the slack up out
of my chain because I was expecting to make a stop,
and the car was drifting slowly out so that I made an
casy stop.”” He said he thought the boy ‘‘belonged
to the lady.”” He also said: “‘If I was looking out
of the south window of my vestibule from where T
stand in the vestibule I would never sece a child as
small as that, so that if he was within three feet of the
corner of the ecar I cruld not see him until I knew
he was there and looking extraordinary for him.
* % * 1In order to stop a car like that moving, say
at four miles an hour, I think a man would make a good
stop if he made it between eight or twelve feet.”” Craig’s -
testimony was discredited by three or four witnesses.

William Schafer testified on the part of plaintiff.
He said the lady was at no time between the boy and
the approaching car. ‘Q. Did the boy get on the
track? * * * A. Yes, sir. Q. And was he on the
track when he was struck? A. Yes, sir; on the first
rail; that is the south rail.”” He said the boy was
struck by ‘‘the curve of this flange’’ on the front of
the car at a point over the south rail. I made an attempt
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to get the boy after the car had struck him, but failed,
and the next attempt I made, I caught the boy, but his
foot was caught under the wheel. Q. And what did
he do? A. Well, I could not pull the boy loose, and I
was afraid of pulling his foot off, and so I hollered to
the motorman * * * to give me slack, so that 1
could get the boy’s foot loose.””  He testified that he
stepped on the track about two feet in front of the
car, and that it ran about ten or twelve feet before it
stopped after it struck plaintiff. ‘‘Now, what did you
do as soon as you got to the boy while he was lying
there on the track? A. I picked him wup. * * * I
held the boy and hollered at the motorman, and waved
and tried to attract his attention to get slack, or re-
verse the car. * * * Q. How far did it move
while you had hold of the boy? A. About four feet.”’
On the cross-examination he testified that he saw
rothing to indicate that the boy. accompanied the
woman. That the fender did not drop is not denied.

R. G. Jeffers, called by plaintiff, testified: ‘Q. Well,
where was he (plaintiff) with reference to the south
rail? A. Well, he was just by the corner when the
car got him. * * * Q. Well, how far did the car
go after it struck him? A. About ten feet.”” He told
about the car wheel pushing the boy’s foot along the
rail.  ‘“Q. Do you know when somebody hollered
whether the motorman knew what had happened or
not? A. Well, T think, yes, sir; he must have, because
he went after that brake wheel pretty hard. * = *
I seen him go through the motions of turning that
wheel. * * * Q. Well, did you see him go around
more than once? A. Yes, sir, he went around more than
once I think.”’ This evidence of Craig’s mnusual
exertion at the wheel at a place where a slight turn,
perhaps a quarter twrn or less, would have stopped the
car if he had it under control doubtless convinced the
jury that he was grossly negligent.

It is obvious that Jeffers’ testimony discredits
Craig’s version of ‘‘perfect control’’ of the car and of
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having ‘‘the slack up’’ in his chain and of making ‘‘an
easy stop.”” It may well be that, when Craig finally
‘““set the brakes, the car stopped almost immediately.”’
Evidently the wheels slid when the brake was applied
because, as Schafer testified, ‘‘the wheel never ran
over the foot; it just shoved the foot along the rail.”
If Craig, when he last saw plaintiff ‘‘out of the right-
hand front vestibule window, and not out of the side
window,’”” as he testified, had wused reasonable dili-
gence in setting the brakes, it is not likely the boy
would have been seriously injured. It is apparent from
his own testimony that he saw the boy at the same
time and place that Schafer and Jeffers saw him,
namely, almost or quite on the south rail just before
the car struck him. It was for the jury to determine
whether the motorman was wusing ‘‘all reasonable
diligence in watching for all * * * persons on foot,
and cspecially children, either on the track, or moving
toward it,”’ as the ordinance provides.
. R. C. Liston was called by plaintiff, and testified that
he was about fifty feet away, and saw the boy struck
by the front of the car ‘‘probably about two or three
inches to the right of the track,”” and that the part of
the car that struck him was about on a level with the
boy’s sheulders. From the marks on the rail he be-
lieved the boy’s foot was dragged about a foot and a
half,

Two former motormen testified in substance that
without leaning forward an object on the ground can
be seen by a motorman within two feet of the front of
the car from the place where he stands in the vestibule.
They also testified that the car in question when
running four or five miles an hour could be stopped
within four or five feet if, as Craig testified, the slack
was taken up. Defendant’s superintendent of trans-
portation made a test of the car in question when it
was running ‘‘as close as possible to four miles per
hour.”” He testified: ‘‘I had the slack taken up in my
chain. * * * T made four tests with car No. 243.
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I stopped it from nine to ten and one-half feet.”” The
distance on the outside of the car from the front .
center of the vestibule to the center of the front axle
is eleven feet and ten inches. The front of the plat-
form curves from the center to the corners so that
the part that is directly over the track is a little over
ten feet from the center of the front axle.

Nearly all of the testimony quoted in the majority
opinion is that of Mr. Jeffers. Though called by plain-
tiff his testimony plainly shows that he was a hostile
witness. His cross-examinalion by defendant as re-
produced in the majority opinion appears in a series of
leading questions and willing answers. This is men-
tioned merely because the case scems to be reversed
on the ground that the testimony conflicts and that
there is not sufficient evidence to support the verdict.

The court instructed the jury on the question of
comparative negligence, thus invoking a rule in defend-
ant’s interest that is mot applicable in a case involving
a child under six years of age.” 29 Cyc. 560. The jury
being so instructed, it will be assumed that, if it found
that plaintiff by any negligence of his own contributed
to the happening of the accident, the rule was applied
by the jury to the facts. Rev. St. 1913, sec. 7892,

Craig says that he saw the boy before the car struck
him. The boy was struck by the car platform at a point
almost immediately over the south rail. From that part
of the platform to the center of the front wheel is a lit-
{le more than ten feet. In view of the testimony of the
former motormen that the car, under the circumstances
attendant on this case, could have been stopped in from
four to six feet, it seems difficult to escape the conclusion
that, if the motorman had used reasonable diligence and
care, he could have stopped the car before the wheel
reached plaintiff. It would seem that there is suf-
ficient evidence to support the verdiet.

Morrissey, C. J., and ArpricH, J. concur in this
dissent.
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STATE OF NEBRASKA, APPELLEE, V. JONES-HANSEN CapiLLAC

(341

CoMPANY, APPELLANT.
FiLep MarcH 27, 1919, No. 20864.

Intoxicating Liquors: ProuIBITORY LAaws: CoNSTRUCTION. The pur-
pose of chapter 187, Laws 1917, is declared to be “for the im-
mediate preservation of the public peace, health and safety.”
Section 58. Such legislation must be liberally comstrued in fur-
therance of the high moral purposes aimed at.

: ForrFEITURES. In ascertaining the legisla-
tive will it must be bome in mind that forfeitures are not favored
in the law, and even this statute must not be construed to for-
feit the property of innocent citizens, unless, from the statute
in the light of its object and existing conditions, it is manifest
that the legislature considered such forfeiture necessary for the
“preservation of the public peace, health and safety.”

: TRANSPORTATION: AUTOMOBILES: NUISANCE. An automobile
used in the unlawful transportation of liquors is declared to be
“a common nuisance and may be abated as in this act provided.”
Section 42.

Nuisance: ABATEMENT: INTOXICATING LiQuors. Sections 28 to 33,
relating to buildings or places where liquors are kept for sale
or for some unlawful purpose, define a nuisance, and declare that
such nuisance shall be abated by an action in equity, and that
personal property which is condemned shall be sold and the “pro-
ceeds of the sale of the personal property * * * ghall be
applied in payment of the costs of the action and abatement, and
the balance, if any, shall be paid to the defendant.”

Intoxicating Liquors: TRANSPORTATION: NvUIsaNce. The provision
in regard tc the unlawful transportation of liquors also declares
that a vehicle so used is a nuisance, and that such nuisance shall
be abated as in this act provided.

CONFISCATION OF AUTOMOBILE: RIGHTS OF MORT-
GAGEE. UUnder these provisions, if an automobile so used is de-
clared a nuisance, it must be disposed of as so provided, and the
interest' of the owner or mortgagee who has notice of such un-
lawful use thereof must be sold and the proceeds applied as
provided in section 33 of the act.

Appear from the district court for Cass county:
James T. Beecrey, Jubce. Reversed.

Neb. 103.—23.
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Kennedy, Holland, DeLacy & Horan, for appellant.
4. G. Cole, contra.

SEDGWICK, J.

The defendant company, a dealer in automobiles,
sold an automobile to one Ford for $3,350. Ford paid
$1,000 of this purchase price in cash, and gave the
defendant a chattel mortgage on the automobile for the
remaining $2,350, payable $250 per month. Soon
afterwards Ford delivered the car to omne Finsod, who
used it in illegally transporting intoxicating liquors
.into this state. Within about two weeks after the
automobile was sold by the defendant to Ford, Finsod
was arrested for a violation of the prohibition laws, and
the automobile was seized. Finsod pleaded guilty, and
was fined by the county court of Cass county, and
an order entered that the automobile ‘‘be sold at
public sale on ten days’ notice and the proceeds thereof
paid into the school fund, as provided by law.”” The
defendant had no notice that Ford intended to use or
" allow the automobile to be used unlawfully, or that it
was being so used by Finsod, and claimed an interest
in the automobile by virtue of the chattel mortgage.
This action was then begun in the district eourt for
Cass county by the county attorney in the name of
the state, alleging that ‘‘said motor vehicle became a
common nuisance when it was used for transportating
(transporting) intoxicating liquor as above set forth
and immediately became the absolute property of the
plaintiffi free and clear of all incumbrances of every
nature and kind,”’ and asking that ‘‘defendant’s lien
be canceled, and that plaintiff’s title to said motor
vehicle be quieted against the claim of the defendant,
and for such other relief as to the court may seem
proper.”’ The defendant answered, alleging the lien,
and that the mortgage was taken in good faith, and
asked that ‘‘the court find that said notes and mortgages
above stated constitute and are a first lien upon said
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property, and order and direct the plaintiff above
named to sell the said car subject to the lien of this
defendant.”” The court found in favor of the plaintiff,
canceled the defendant’s mortgage, and decreed that
the automobile be sold and the proceeds paid over to
the school fund of the county, and the defendant has
appealed.

After the adoption of the prohibitory amendment
of the Constitution, the legislature enacted a compre-
hensive statute of 60 sections (Laws 1917, ch. 187), the
purpose of which is to prevent the manufacture and
sale of intoxicating liquors in this state, and to dis-
courage, and as far as practicable prevent, the use of
intoxicating liquors as a beverage, or for any purpose
other than those specifically named in the statute, and
to that end to prevent the unlawful importation of in-
toxicating liquors into this state.

The able and exhaustive briefs of counsel, which have
heen of great assistance to the court, are principally
devoted to a discussion of the intention of the legisla-
ture and the meaning of the statute as to the question
herein involved.

The purpose of this important statute is not only to
prevent intoxication, but also to do away with the
manufacture and sale of liquors for beverage purposes,
and to discourage, and, as far as practicable, to pre-
vent its use for any other purposes than those express-
ly permitted by the statute. Such legislation must be
liberally construed in furtherance of the high moral
purposes aimed at. Indeed, the statute so expressly
provides: ‘‘The legislature hereby declares this act
to be for the immediate preservation of the public
peace, health and safety, and all its provisions shall
be liberally construed for that purpose.”” Section 58.

But, in ascertaining the legislative will, it must be
borne in mind that forfeitures are not favored in the
law, and even this statute must not be construed to
forfeit the property of innocent citizens, unless, from
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the statute itself in the light of its object and existing
conditions, it is manifest that the legislature considered
such forfeiture necessary for the ‘‘preservation of the
public peace, health and safety.”’

The statute deals with three different phases of the
¢vil aimed at: First, the buildings or places where
liquors are kept for sale or for some unlawful purpose;
second, the liquors themselves, ‘‘together with the
vessels containing it and any other personal property
actually and directly used in connection therewith”’
(section 41); and, third, ‘‘the unlawful transportation
of intoxicating liquors’’ (section 42). Sections 28-40 re-
late to ‘‘buildings, tenements, or places where intoxicat-
ing liquors are manufactured, sold, stored, kept for sale,
or barter, or given away in violation of law, or where
persons resort for purposes of drinking intoxicating
liquor as a beverage, and all such intoxicating liquors,
Lottles, lockers, glasses, jugs, kegs, pumps, bars, con-
tainers, fixtures and other property used in maintaining
such place, contrary to law or in violating any pro-
visions of this act.”” These are ‘‘declared to be com-
mon nuisances, and may be penalized, abated, and
enjoined as hereinafter provided.”” Section 28.

Section 41 considers the liquors themselves, and
provides for a search of suspicious places under a war-
rant issued upon complaint of an officer or ‘‘credible
resident freeholder;’’ and, if intoxicating liquor is
found, it is to be seized, ‘‘together with the vessels
containing it and any other personal property actually
and directly used in connection therewith.”” If a
person is found in possession of the liquors, ‘‘final
judgment of conviction in such proceedings shall be in
all cases a bar to any suits for the recovery of the
same, or other personal property actually and directly
used in connection therewith, or the value of the same,
or for damages alleged to arise by reason of the seizing
and destruction thereof, and, on conviction, judgment
shall be entered directing that containers or other
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receptacles hereinbefore mentioned, and other personal
property actually and directly used in connection with
the said violation, shall be ordered sold by the court
at public sale on ten days’ notice and the proceeds paid
into the school fund as in case of fines and forfeitures.”’

The first part of section 42 continues the same sub-
ject, and provides that, if no one is found in possession,
the officer ‘‘shall post in a conspicuous place on the
building or premises a copy of his warrant, and take
possession of the liquors and the containers or vessels
containing the same, and other personal property used
in connection therewith.”” If no one appears at the
hearing, or if any one appears and is found guilty, the
““liquors, containers and vessels mentioned bherein-
before shall be immediately destroyed.”’

The remainder of section 42 deals with transporta-
tion of liquors: ‘‘Any car, automobile, vehicle or
means of transportation which shall he engaged in, or
used for, the unlawful transportation of intoxicating
liquors is hereby declared a common nuisance and may
be abated as in this act provided. Any peace officer
having probable cause to helicve that such vehicle is
being used for the unlawful transportation of intoxicat-
ing liquors, shall make search thereof with or without
a warrant, and in every case where a search is made
without a warrant the officer shall take the vechicle
and the persons in charge thereof into custody and
forthwith shall file a complaint and a warrant shall
issue and the case thereafter shall proceed in all
respects as is provided in this and the preceding sec-
tions.”’

The procedure in ‘‘this and the preceding sections”
is not in all respects the same, and this presents one
of the difficulties in ascertaining the meaning of the
legislature. ‘

The provision in regard to unlawful transportation
of liquors is very brief. The intention of the legisla-
ture as to the liability to forfeiture, and manner of en-
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forcing that liability, must be derived from its reference
to ‘‘preceding sections.”’

The fact that the provision as to the seizure of
liquors and any other personal property actually and
directly used in connection therewith and the provision
as to transportation of liquors are found in the same
section is an indication that the procedure is to be the
same in both. But the force of this suggestion is
weakened by the fact that there are inconsistent pro-
visions for the disposition of the articles seized in
connection with the liquors kept unlawfully where no
nuisance is declared. In one place they are required
to be sold and the proceeds paid into the school funa,
and in another place the provision is that such articles
shall be ‘‘immediately destroyed.”

An automobile used in the unlawful transportation of
liquors is declared to be ‘‘a common nuisance and may
be abated as in this act provided.”” That part of the
act that provides specifically how a nuisance is to be
abated is section 28 and the following sections relating
to the buildings or places where liquors are kept for
sale or for some unlawful purpose, ete. Section 29
provides: ‘“Whenever a nuisance is kept, maintained
or exists, as defined in this act,”” proceedings shall he
begun in equity, as was done in this case. And section
32 provides how a nuisance shall be abated: ‘“‘If the
existence of a nuisance be established in an action as
provided in this act, or in a criminal proceeding, an
order of abatement shall be entered as a part of the
judgment in the ecase, * * * and shall direct that
all intoxicating liquors and the receptacles in which
said liquors are kept with unlawful intent shall be
seized and held subject to the order of the court.
* # * TFor removing and selling movable property,
the officer shall be entitled to charge and receive the
same fees as he would for levying upon and selling
property on execution.”” The next section (section 33)
provides: “‘The proceeds of the sale of the personal
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property, as provided in the preceding section, shall
be applied in payment of the costs of the action and
abatement, and the balance, if any, shall be paid to the
defendant.’’

These provisions for disposing of personal property
found in buildings which are condemned because in-
toxicating liquors are unlawfully sold or disposed of
therein, and the provisions in regard to the unlawful
transportation of such liquors, are the only provisions
declaring a nuisance and providing how it shall be
.abated. The bars, counters, furniture and like property
are apparently considered of too much importance and
value to be forfeited to the state, as are the ‘‘contain-
ers or vessels containing the same, and other personal
property used in connection’’ with the liquors unlaw-
fully kept, when the building and more valtable
articles are not condemned. That is, if no unlawful
trade or business is carried on in the place where the
liquors are kept, the containers and other articles in
which the liquors are stored are of comparatively little
value, and are at once forfeited; but in running a
secret saloon, or trade in liquors, the building and
furniture, being of more consequence, are declared to
be a nuisance, and the abatement is more formal and
. the values differently disposed of. . An automobile or
car may (as in this case) be of more value than some
buildings so used, and it is not unreasonable to treat
such property accordmgly In such case, the owner,
which would include a mortgagee, is not to have his
property rights affected by the proceedings, except
as stated in connection with the abatement of a nuisance
under the act. ‘“If the owner appears and pays all
costs of the proceedings and files a bond with sureties
to be approved by the clerk of the distriet court in an
amount to be ascertained by the court, or, in vacation
by the judge or clerk of the court, conditioned that he
will immediately abate said nmsance,” it may release
the building, if a building is involved in the proceedings,
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but “‘the release of the property under the provisions
of this section shall not release it from any judgment,
lien, penalty or liability to which it may be subject by
law.””  Section 34. When a nuisance is abated under
the act, the penalty or liability to which personal
property 1is subject is plainly specified in sections 32
and 33.

The statute provides for making chattel mortgages a
matter of public record, and contemplates that, when
properly ‘executed and filed for record, subsequent
interests acquired therein shall be subject to the
mortgagee’s lien. If the forfeiture of the property ex-
tends under all circumstances to the mortgagee’s title,
“hen this statute is so far a modification of the chattel
mortgage statute. If it was intended to forfeit the
interest of an innocent mortgagee, instead of declaring
the dutomobile a nuisance and subjecting it only to the
cost of abatement, as in other cases of property of such
value, it seems probable that the chattel mortgage stat-
ute would have been mentioned and some further pro-
vision made with reference thereto. Some pro-
vision might have been inserted requiring the mortgagee
to take certain specified precautions against the use
of the property in violation of the act, or providing a
severe penalty for using mortgaged property for such
purposes without the knowledge of the morigagee, or
some similar additional provision.

Construing the statute as a whole, we cannot find
that the legislature considered that it was necessary
to forfeit the property of an innocent party, in the
amount of $2,350, for the ‘‘preservation of the public
peace, health and safety.”

The judgment of the district court is reversed and
the cause remanded for further proceedings.

RevErskp.

Morrissey; C. J., and Lertown, J., not sitting.



Vor. 103] JANUARY TERM, 1919. 361

State v. Jones-Hansen Cadillac Co.

Avpricn, J., dissenting.

This opinion lays great stress about the courts not
favoring forfeiture. That is true; but there is not
an instance on record in a case like the one at bar
where the question of police regulation is the issue,
when it views with disfavor this general provision of
police power and forfeiture. Courts do not under
any circumstances for a moment stop to parley or listen
to the technicalities of the casualist when the issue is
-to stop pestilence and famine, and to promote good
health and to prevent contagious disease. Under such
circumstances the doctrine of forfeiture is not out of
place, or a mere erpty jargon, and to object to it, in
a case like the one at bar, is a subterfuge which re-
peals a -statute enacted in behalf of good health and
good morals.

When property is employed in a business that is pro-
ductive of crime and dehauchery, it is subject to this
despised doctrine of forfeiture. This is the policy
recognized and pursued by our federal government in
its revenue laws and in all of its operations against
nuisances, such as the illicit traffic in liquor. 22 Cye.
1643. The law for controlling the distillery, for frauds,
is constitutional. United States v. McKinley, 4 Brewst.
(Pa.) 246; United States v. Distillery, 25 Fed. Cas.
866. No. 14965. Also it is federal law as well that
forfeiture of snirits at a distillery fraudulently operated
extends to the interest of the morteagee, althoungh
ignorant of the frauds. 22 Cve. 1644, and United
States v. Seven Barrels of Distilled Oil, 27 Fed. Cas.
1025, No. 16253. ‘ :

‘When this majority opinion railed at the moliev of
forfeiture resorted to by the government, it simply is
eriticising a mnoliev adonted bv our government more
than a renturv aco. and adonted also hv every state
in the Union to promote better morals. better health,
and to keen in cheok the lawless element in every
community in this entire country. This same. policy, so
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long having the approval of our federal government,
has been adopted by the state government of Nebraska,
and to interfere with it in a situation like the case at
bar is certainly bad public policy, for it turns the
automobile loose upon every community in this state to
be an instrument of law breakers, as is desired in the
illicit traffic of liguor. This places a premium upon
lawlessness. Better protect morals and health than an
automobile dealer who is selling his machine on credit to
criminals as an agency to debauch and promulgate.
crime.

This Nebraska statute, as found in chapter 187, Laws
1917, is declared to be for the immediate preservation
of public peace, health and safety. Thus this chapter
is brought squarely under the head of police regula-
tion, and was enacted for the purpose of aiding and
abetting that feature of the law in this state; and
for one to interpret the object and purpose of this law
so as to make it nugatory and to abort legislative in-
tent is assuming a vresponsibility which the court
surely ought to hesitate to do. The general purpose,
aim and object of this chapter 187 is a mathematical
demonstration of the lofty purpose of legislative intent,
and the despised doctrine of forfeiture is the govern-
ment agency usually employed in cases of this kind
to protect society, to promote good morals and general
sobriety everywhere. In a situation like the case at
bar, to hide behind forfeiture and refuse to give the
legislature an honest and intelligent intent is to defy
decency, to aid and abet lawbreakers, and to open wide
the doors to bootleggers, and to put a premium upon
lawlessness everywhere, and trample under foot the in-
tention of the legislature that enacted a law in good
faith intended to make a general nuisance out of an
automobile when used in unlawful transportation of
liquor.

The opinion argues that, to take this automobile and
confiscate it, and thus deprive an innocent mortgagee
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of his holdings, is wrong and should not have the sanc-
tion of the courts. The enactment of this liquor statute
in Nebraska, which provides for declaring an automobile
engaged in the illicit traffic of liquor as being a nuisance,
and for confiscating and selling it, the proceeds of the
sale to be used in first paying costs, and the remainder
turned into the school fund, has the approval of federal
law, as the revenue policy of the United States demon-
strates. This is an action in a sense in rem and pro-
ceeds against the automobile, declaring it a public
nuisance, and abates it by ordering it sold. This pro-
ceeding is not against the defendant personally, but to
determine the ownership of the automobile for the
purpose of giving a good title, when the state sells it,
to abate a nuisance, and to promote good health and
morals.

It is a policy of civil government to protect society
against the lecherous, criminal influence of the outlaw
liquor traffic, and the state of Nebraska, proceeding
along statutory lines to do this, should not, in our
opinion, be molested or prevented from so doing. It
seems to us this majority opinion should have taken
into consideration such cases as are found in United
States v. One Black Horse, 129 Fed. 167. This is a
case where a horse and huggy was hired by a liveryman
to a man who used them in smuggling liquor across a
state line, and just as in the case at bar, without the
knowledge of the mortgagee, and also in that case, as
in the case at bar, the issue was to evade the law under
sanction of the courts, and afford protection to the
innocent mortgagee, but in that case, as in this one, the
court ought to have said: ‘‘The redress of the innocent
claimant (as in the case of the innocent mortgagee) is
from the wrongdoer himself or by application to the
officers of the government usunally vested with authority
to remit forfeiture.”” United States v. Two Bay Mules,
36 Fed. 84; 22 Cyc. 1681. This wrongdoer had a credit
of $2,350 to buy an automobile to transport liquor from
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a wet into a dry state, so these defendants were not
without protection.

Viewed in the light of federal and state authority,
the legal conclusion of all this is that the unlawful acts
of the owner of this automobile finds the mortgagee,
the defendant herein, just the same as if he had com-
mitted the crime himself. Dobbins Distillery v. United
States, 96 U. S. 395.

Courts have said: ‘‘Every owner of property holds
title thereto subject to the authority of the state to so
regulate its use and enjoyment as to prevent and abate
public nuisances, and the enforcement of that suthority
works no legal wrong.”’ City of Waterloo v. Waterloo,
C.F. & N. R. Co., 149 Ia. 129.

When an automobile is used illegally to transport
liquor from wet into dry territory, it is a violation,
not only of state law, but is in defiance of federal -
statute, and this majority opinion refuses, not only
to give effect to this state law, but turns down federal
law upon this same subject and enacted for the same
purpose that this law, found in chapter 187, Laws 1917,
was enacted to protect health and good morals. It
seems to us that it is the duty of this court to recog-
nize this federal law and not turn it down on some
technical construction. Mugler v. Kansas, 123 U. S.
623; New Orleans Gas Co. v. Louisiana Light Co.,
115 U. S. 650.

In the interpretation of the provisions of the .stat-
ute, a court should take them to mean what they say,
and that the legislature intended to say what it did.
If in making an interpretation we find the law sus-
ceptible of two meanings, one which carries out what
the law was enacted to cure, and the other which makes
the law inadequate to do what was desired to be ac-
complished, then the rule is to give it the meaning that
accomplishes the original purpose. ‘‘The fallacy of
the argument lies in part in disregarding the distinction
between a proceeding to abate a nuisance, which looks
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only to the property that in the use made of it con-
stitutes the nuisance, and a proceeding to punish an
offender for the crime of maintaining a nuisance.
These two proceedings are entirely unlike. The latter
is conducted under the provisions of the eriminal law,
and deals only with the person who has violated the
law. The former is governed by the rules which relate
to property, and its only connection with persons is
through the property in which they may be interested.
That which is declared by a valid statute to be a
nuisance is deemed in law to be a nuisance in fact, and
should be dealt with as such. The people, speaking
through their representatives, have proclaimed it to
be offensive and injurious to the public, and the law
will not tolerate it. The fact that keeping a nuisance
is a crime does not deprive a court of equity of the
power to abate the nuisance.”” Carleton v. Rugg, 149
Mass. 550.

These two proceedings are entirely unlike. We
have had many statutes enacted in the name of police
regulation. Among the many prominent and recent
ones, we find an apt discussion of this court in State v.
Fanning, 97 Neb. 224, and it is especially in point be-
cause it is written by the author of the opinion from
which we are dissenting. The provisions of our pro-
hibition law declaring automobiles a nuisance when used
in the transportation of liquor are not unlike our game
law, which provides for the forfeiture of fish nets
and their destruction. Tt certainly is unfortunate for
the people of Nebraska that the author of the opimion
in State v. Fanning, supra, did not have the same tight
and the same inspiration when he wrote the opinion in
the State of Nebraska v. Jones-Hansen Cadillac' Co.

We do not care to pursue this matter further, be-
lieving that we have pointed out the fallacy of the
majority opinion and the errors adopted, and that the
legislature still has time to pass a Jaw that will soon
remedy the errors of this majority opinion. We be-
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lieve it is erroneous and contrary to law, and is plainly
wrong from the standpoint of public policy. Wrong,
because it gives the wrong construction to legislative
intent, and further wrong because it is in square con-
flict with the United States statute upon the same sub-
ject and enacted for the same purpose, and therefore is
against the policy of the federal government and of good
morals; and we feel it incumbent upon us to do our
little bit in pointing out the errors we believe the
court has fallen into. This opinion from the standpoint
of law, good morals, history, fact, and precedent should
have upheld Cass county and the state of Nebraska.

We now face this situation in enforcing the liquor
law. The owner of an automobile can use his machine
to transport liquor into Nebraska with impunity. All
he has to do is to have some one of his gang produce a
chattel mortgage, and under the authority of the Neb-
raska supreme court this selfsame mortgagee can claim
his machine while it is being used to transport liquor
in violation of law. And because of this situation, and
hecause when an automobile is so used it is a nuisance
and should be abated as the statute provides by invok-
ing the law of forfeiture, for these reasons, and for
other points in this dissenting opinion, I cannot concur
in the opinion as adopted.

Frawois M. W. PRICE ET AL., APPELLANTS, v. CiTY OF
LINCOLN ET AL., APPELLERS.

FiLep Marcm 27, 1919. No. 20208.

1. Municipal Corporations: PAviNGg: INTERSECTION. Under section 4524,
Rev. St. 1913, the term “intersections” as applied to streets means
that space occupied by two streets at the point where they cross
each other.

PETITION. When a petition to pave a certain
street by its terms refers to the number of a paving district
created by ordinance. such petition will be held to relate to the
paving district as created.
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: BoArRD oF EQUALIZATION: NOTICE. “A notice of the sitting
of the city council as a board of equalization for the purpose of
equalizing a proposed special assessment, correcting errors, hear-
ing complaints, etc., is sufficient if it comply substantially with the
provisions of the statute requiring such notice.” Medland v.
Linton, 60 Neb. 249.

AprpeaL from the district court for Lancaster county:
Avserr J. CornisH, JUDGE. Affirmed.

' W. T. Thompson and F. M. W. Price, for appellants.

C. Petrus Peterson and Charles R. TWilke, contra.

DEax, J. _

Plaintiffs sought to enjoin the city of Lincoln from
proceeding to collect a paving assessment levied upon
certain city real estate owned by them. The suit was
dismissed, and plaintiffs appealed.

The record consists of the pleadings, the court’s
special findings of fact and conclusions of law, and the
judgment. A bill of exceptions has not been filed.
Plaintiffs concede that the findings of fact are ‘‘war-
ranted by the evidence,”’ but they except to the con-
clusions of law.

Ordinance No. 873, creating paving district No. 190,
provides generally, among other things, that the dis-
trict ‘‘shall include that par