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IN MEMORIAM
FRANCIS G. HAMER

At the session of the Supreme Court of the State of
Nebraska, January 6, 1919, there being present Honor-
able Andrew M. Morrissey, Chief Justice, Honorable
Charles B. Letton, Honorable William B. Rose, Honor-
able Samuel H. Sedgwick, Honorable Albert J. Cornish,
Honorable James R. Dean, and Honorable Chester
A. Aldrich, Associate Justices, the following proceedings
were had:

May it Please ihe Court: Your committee, appointed
to draft resolutions in commemoration of the life and
services of the late Francis G. Hamer, presents to the
court the following:

On August 10th, 1918, Honorable Francis G. Hamer,
our beloved brother and friend, died at his home in
Kearney, at the age of seventy-five years.

Judge Hamer was a pioneer citizen and lawyer of
the state and had been uninterruptedly engaged in the
duties of his profession for almost fifty years. His
practice was, perhaps, more varied and covered wider
fields than that of any of his contemporaries. His
clients came from every walk in life, and whether their
Yiberty or their property was involved, Judge Hamer
gave them the advantage of an ability and integrity
of the highest order. His predominating personal
characteristic as a lawyer was his persistence. He never
quit nor diminished his efforts on behalf of a client until
a final and unappealable judgment had been entered.

As a judge he served upon the bench of -this state
for nearly twenty years, first as a district judge and
subsequently to the time of his death as an honored
member of this court, and during his judicial career
he served the cause of justice without fear, without
favor, and without reproach.

(vil)



viii IN MEMORIAM. [103 NEes.

Notwithstanding his professional duties called for
unusual and constant labor, still Judge Hamer devoted
much of his talent and energy to public affairs, taking
a broad and democratic, rather than a partisan, view of
all political questions. At no time did he ever shirk or
evade in the slightest degree the duties of citizenship.

Judge Hamer had a home life of happiness and sun-
shine resting on a domestic fidelity natural and sincere.

TuereFoRE, BE IT REsoLvep, that in -the death of Judge
Hamer the bar has lost one of its most active and able
members; that the bench has lost a fair and able judge,
and the commonwealth a loyal, upright and useful
citizen.

Be It Furteer REesonvep, that these resolutions be
spread upon the records of the court, and that a copy
be transmitted by the clerk of the court to the widow
and family of our departed brother.

Norris Brown,
Lee S. EsTELLE,
Joax B. Barnes,

Jorx L. McPrEsLy,
H. M. Sincrarz.

HonorasrLe Norris Browx:

May it Please ihe Court: A number of speeches are
to be made in support of the resolutions just read.
Some of them will deal at length and in detail with the
character and ability of our departed and distinguished
brother, Judge Francis G. Hamer. |

For that reason, with your permission, I will leave the
privilege to others to emphasize his virtues as a citizen,
and his career as a lawyer, and his eminence as a
jarist. I would speak a single word or two of him as a
friend. Tt is known to all who knew him at all intimately
that Judge Hamer was partisan and even passionate in
his friendships. His personal likes were very strong,
so strong, indeed, that he never permitted, without
vigorous protest, any hostile criticism of a friend,
especially if the friend were not present to defend



103 Ntr.] IN MEMORIAM. ix

himself. To his credit it will be remembered that
the Judge was not given to quick or unreasonable
forgiveness of any man who had intentionally wronged
him. He was steadfastly human in that regard. Some
one has said that friendship is the child of the heart. It
that be true, Judge Hamer must have had a big and a
strong heart, for his friendships were legion.

After all is said, and after all our struggles, whether
on or off the bench, whether in public or private service,
are over, the one thmg worth while, the only thing that
makes hfe beautiful and joyful is the capaclty and
aptitude for a friendship that rings true. You may ap-
plaud justly the life of this man for its usefulness and
heap high with praise your estimate of his ability and
his character as a citizen and as a lawyer and as a
judge; but let me at the shrine of his memory lay a
single flower to reflect the story of his devotion to
friends. Above all other possessions, his friendships
were to Judge Hamer’s heart his dearest treasures.

Junce Joan B. Barnes:

May 1t Please the Court: 1 first became acquainted
with Judge Hamer sometime in the year 1884. He was
then a member of the law firm of Hamer & Connor, and
I have known him quite well since that time. I remember
him at that time as a lawyer in active practice, and I re-
member that T rated him as an able attorney and a bril-
liant advocate, one who was always especially vigilant in
the interests of his clients. The history of his life-work
up to the time he became a member of the Supreme
Court shows conclusively that he never deserted the
cause on which he was engaged until the final decision
of the court of last resort had been announced, and not
then, especially in criminal cases, until the last oppor-
tumty for a rehearing had been denied him. I am sure
the members of this Court will remember his resource-
fulness and his persistence in all such cases. He was
essentially a fighting lawyer, and one who exhausted
every resource in the interests of those who employed

him.
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He was always courteous in his presentation of his
cases and observed all due respect to the courts. After
he became a member of this court my association with
him became closer, and I knew him better. I always
found him to be a man of good judgment, and his efforts
seemed to be to do equal and exact justice between liti-
gants. He was fair and open-minded, and in consultation
he generally came to correct conclusions; but in the
work of writing opinions he was not always felicitous.
In his long practice at the bar and in preparing briefs,
he formed habits that caused him much trouble in
formulating supreme court opinions. He found much
difficulty in condensing his views so as to alwayvs mect
the approval of his associates; but he was always will-
ing to modify his views, unless he felt constrained to
disagree with the majority of the court on some im-
portant question of law or fact. I think T may say that
he relied on me more than any other member of the
court to smooth out those difficulties, and I learned to
kxnow and appreciate his honesty. He was a man of
sincere friendships and honesty of purpose, and he has
left an honorable record of an active life-work. He died
in the harness, so to speak, and I can truthfully say of
him that his work, as a whole, was well done, and reflects
credit on him as a man, a lawyer, and a just judge, and
on surviving members of his family.

HowxorasLE J. L. McPHEELY:

May it Please the Court: It was my lot to first meet
the late Judge Hamer in a courtroom about thirty-five
years ago, and very soon thereafter, and from that time
until his death, had the opportunity to study and fully
understand his character, our acquaintance soon ripening
into a very close, personal, intimate and mutual friend-
ship, also very close professional association.

I was associated with him in some quite important
litigation and considerable of less importance.

His natural ability as a lawyer was re-enforced by an
untiring energy, strong personality, alertness, courage,
an unchangeable devotion to his clients’ causes and in-
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terests; the cause of the poor or indigent client re-
ceived the same attention as those able to pay the full
value of his services, his devotion to his clients in this
respect calls to mind the lines written by Hooper -
““‘The Law,” Its seat is the bosom of God, all
men on earth do it homage, the weakest as feelin::
its care and the greatest as not exempt from its
power.”’

Judge Hamer’s manner of conducting a trial, to
observe and become familiar with same, was helpful to
those younger in practice and experience.

His friendship, once obtained, never faltered; knowl-
edge of his high character left an impression not soon
to be forgotten; his friends will ever remember and
cherish his memory.

HowxorasLe H. M. SiNCLATR:

On August 10th, 1918, Judge Francis G. Hamer passed
into the Great Unknown, at his home in the City of
-Kearney, aged 75 years. A long, active and useful life -
was his heritage. He came to Nebraska in the pioneer
days when the state was young. He served the state
of his adoption loyally and faithfully as a citizen
and the profession as a lawyer for fifty years.

His services to the state were broad and democratic.
He stood for equality, and with voice and vote advocated
the building of the state, its laws and its institutions
along broad and progressive lines; such as would benefit
and protect all the people, the rich and poor alike, and
this regardless of the race, color or previous condition
of the individual. This was the predominant character-
istic of his life and work. It was never absent from
his mind.

Strong in body and in mind, ready and able in
forensic argument; kind-hearted and sympathetic he
championed the cause of the poor and needy, the aggriey-
ed and distressed, the weak and unfortunate, with
predominant force and unbounded zeal. Coupled with his
force and zeal were an indomitable will and preeminent
courage.
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The sky never became so overcast, nor the clouds
so black, as to beget despair. He never doubted, nor did
he fear. When other men would give up and despair,
it was for him to fight with unyielding and persistent
force, if not always wisely, it was always well and thor-
oughly done.

As a lawyer, Judge Hamer was engaged in much
important litigation. He was original in ideas and
presented to the court for determination, perhaps, more
questions that were new and interesting than any other
lawyer of the state. These questions were generally
broad and far reaching, based on the fundamental
rights of man, and were of such scope and character
as to indicate and illustrate the temperament and trend
of mind of Judge Hamer as much, if not more so, thau
any part of his life-work that he has left us.

As a lawyer at the bar he was amiable, courteous
and accommodating to his brethren. No one ever re-
quested a professional favor that was refused if it could
be granted. To his clients, he was the personification of
fidelity and zeal; to his opponents, courteous and fair;
and to the court, respectful and helpful. As a friend he
was sincere and loyal. He was not a hypocrite, he loved
his friends, and did not pretend to love his enemies.

He loved his family. His domestic life was felicity in
all that could be asked. He was blessed with a loving
and faithful wife, and a son and daughter—splendid
specimens of manhood and womanhood. The son, whom
we all know, is an eminent representative of his worthy
sire. He loved and lived the life of the simple virtues
in his home.

As a Judge he served the state for nearly twenty
years, and in this capacity he served the cause of justice
without fear, without favor and without reproach.
No greater eulogy is within the powers of man. But
he has left us. To us it is farewell; to the world it is good
night.
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“Leaves have their time to fall,

And flowers to wither at the north wind’s breath,
And stars to set, but all,

Thou hast all seasons for thine own, Oh Death.”

Carer Justice A. M. MoRrrIssEY:

To me, Judge Hamer was more than a brother at the
bar or an associate upon the bench. He stimulated my
youthful ambition to become a lawyer, encouraged my
early efforts in the trial of causes, and was my indulgent
friend and coworker to the last. Others have spoken
of him as the lawyer, the jurist, the pioneer. I concur
in all they have said, but I prefer to remember him
only us my friend. '

The Great Napoleon said the test of friendship was
the ability ‘‘to love our friends with all their faults.’s
Judge Hamer met the Napoleonic test. Free from
petty vices himself, he was considerate of those less
strong. If I may paraphrase his own langnage as
applied to another, he carried in his soul a flood of love
and tenderness, and of balm and charity for bruised and
wounded hearts. He stood for the poor, the weak, the
fallen and distressed, and loved them all.

A complete report of these proceedings will be spread
upon the journal and published in our reports.

TS
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IN MEMORIAM
THOMAS 0. ¢. HARRISON

At the session of the Supreme Court of the State of
Nebraska, September 15, 1919, there being present
Honorable Andrew M. Morrissey, Chief Justice, Honor-
able Charles B. Letton, Honorable William B. Rose,
Honorable Samuel H. Sedgwick, Honorable Albert
J. Cornish, Honorable James R. Dean and Iionorable
Chester A. Aldrich, Associate Justices, the following
proceedings were had:

TO THE HONORABLE SUPREME COURT OF
NEBRASKA:

Your Committee appointed to prepare and submit
a brief memorial and resolutions on the death of Honor-
able Thomas O. C. Harrison, late Chief Justice of this
court submit the following report:—.

Honorable T. O. C. Harrison was born in Ohio in 1849,
and came to this state in 1873, following his admission
to the bar in his native state, and making his home in
Grand Island, where he resided until his death May 29,
1919, at the age of seventy years.

He served as County Judge, District Judge, Associate
Justice and Chief Justice of thls court, retiring January
4, 1909. His opinions while on the supreme bench will
be found in Volumes 38 to 59 of the Nebraska reports.

He was, during all his judicial career, a patient, pains-
taking and laborious judge, courteous and considerate
to all members of the bar and especially to younger
members. He was slow in reaching his conclusions and,
while counsel may have sometimes felt that his decisions
were wrong, they always felt that they were the result
of his deliberate and unbiased judgment.

(xiv)
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Upon his retirement from this high tribunal in 1900,
he quietly and modestly took up the varied duties of a
member of the bar and continued in the practice of the
law until one short week before his death. His private
life, like his public career, was stainless and without
reproach. There was nothing in his career as a public
servant or private citizen that should in mercy be cover-
ed by the mantle of charity. There was nothing to be
concealed from public view—: .ihing for which apologies
should be made, but very much to be commended.

Therefore, Be It Resolved by the bench and bar of
this state:

That in the death of Honorable T. O. C. Harrison we
have lost a distinguished and worthy citizen, an able
lawyer, a just and upright judge, whose memory will
ever he an inspiration to his brethren of the bench and
bar of this state.

Resolved. That we tender to his bereaved family our
sympathy and condolence in the hours of their sorrow.

Resolved. That these resolutions be spread at length
on the records of this court and that a copy thereof he
furnished to the family of the deceased.

Respectfully submitted,
0. A. Abbott,
T. L. Norval,
A. M. Post,
W. A. Prince.

Howorasue O. A. ApBoTT:

May it Please the Court: From his early manhood
until his sudden and untimely death, covering a period
of forty-six years, Judge Harrison was a resident of
Grand JIsland, and retained that residence while serving
as a judge of this court. During much the larger part of
that period, and until the dawning of the nineteenth
century, he stood in the limelight of judicial office,
succeeding rapidly from county judge, judge of the dis-
trict court to the supreme bench, and then quietly and
modestly taking up the miscellaneous practice of the
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country lawyer, which he continued up to a few days be-
fore his death.

Residing in that city before he came, and engaged dur-
ing all those-years in the active practice in all the courts
cver which he was called to preside from time to time,
gave me exceptional opportunities to observe his conduet
and character in all those varied relations and in the
more important duties of his common civie relations to
society and to the community in which he lived and
moved.

Uniform courtesy and consideration of the rights,
duties and opinions of others with whom he came in con-
tact was always a leading trait in his character. He
was not inclined to be disputatious or dogmatic in
regard to his own opinions on any given subject of law
or ethics, of politics or religion, of morals, or man-
ners—I do not mean to be understood that he enter-
tained no fixed opinions on such matters; but
that he was at all times tolerant of the opinions and
predilections of others. He did not feel himself called
upon to correct the faults or follies of his associates,
but to be at all times respectful and tolerant of the
opinions and foibles of others. 'If he ever essayed the
role of a reformer, it was by the practice of the moral
and social virtues, and not by their profession or
proclamation from the housetops.

As a judge on the bench, the same characteristics of
toleration and respect for the opinion of others led
him to become a patient listener to the most prosy
or fallacious arguments of honest and well-meaning
counselors at the bar, while retaining unmoved his
own opinions on the law or the proved facts in the
given case. He sought with untiring industry and
patience for precedents of decided cases to guide
his opinions. It is but just to say of him that
he loved to follow the footsteps of other judges who
had spoken on the subject, even though what was said
might be foreign to the subject then under consideration
by such court. He was deliberate and cautious in the
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formation and in the expression of his opinions. His
conclusions when reached were his honest opinions, un-
biased and uninfluenced by any improper considerations.
No breath of suspicion ever tarnished his judicial
record. His conclusions might be wrong, but they
could not have been wrongfully entertained. They were
his deliberate opinions, unbiased and unfettered by
any paltry considerations, and were the results of
patient and industrious research.

He was a safe and able counselor in the affairs
of men, and possessed in a rare degree the confidence of
clients, and never betrayed the confidence reposed in him.

He married in early life, and was a devoted, faithful
and affectionate husband, but was denied the comfort
and consolation that the presence of children in his
home would have afforded him. There were no ‘‘chil-
- dren round his bed’’ when the grim messenger of death
summoned him from the land of the living.

He was a good citizen, a good lawyer, an upright,
conscientious judge. There is nothing in his life that
should, in the charity extended to all human frailties,
be covered by the mantle of silence today. There is
nothing to condemn, but much to commend to all his
brethren at the bar. :

His conduct and example are still a living force
for the guidance and benefit of all. They are the most
enduring monuments that can be erected to perpetuate
a life of useful activity. The world is better, brighter
and happier because he lived in it.

Jupce A. M. Posrt:

It was my privilege during a period of nearly two
score years to enjoy an intimate acquaintance with
Judge Harrison. I knew him as a struggling lawyer at
the beginning of his professional career in this state,
as county judge of Hall county, and during our service
as judges of adjoining districts.

We had frequent occasions for exchange of dockets,
which afforded me ample opportunity to judge of the
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regard in which he was held wherever known, and it is
no exaggeration to say that he was, by all coming within
the sphere of his influence, esteemed as a model citizen
and a wise and just judge. 1 later enjoyed four years of
intimate companionship with him as a member of this
body, which is to me a lasting and,cherished memory.

Judge Harrison was richly endowed with the qualities
of mind and heart that are the seeds of true friendships,
and it may with truth be said he had mo recognized
enemy. He was in mind singularly pure and simple,
disposed to shrink from life’s sterner conflicts; yet no
Sir Galahad of legendary fame was ever more jealous
of his personal honor or more courageous in defense
thereof. :

In practice he never affected advocacy and shrunk
from forensic disputation, but was eminently wise and
safe in counsel. He was temperamentally judieial; and,
if there were among his contemporaries men of ampler
opportunity and wider range of vision or more com-
prehensive knowledge of precedents, none had a firmer
grasp upon, or a finer conception of, the fundamentals
of the law.

Tf his published opinions may be said to lack the lit-
erary excellence of some writers, it will be remembered
that faultless rhetoric is not the test of legal merit, and
the soundness of Judge Harrison’s reasoning has
rarely been questioned. i

He was withal a courteous high-minded gentleman,
with a heart ever overflowing with kindness, and whose
sterling character and faithful and efficient public
service entitled him to an honorable place in the his-
tory of the state.

HoxoraBLE W. A. PriNcE:

To The Honorable Supreme Court of Nebraska.
Having been appointed by your honorable body as
one of the committee to prepare and present resolutions
upon the death of Honorable T. O. C. Harrison, and
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heing unable to be present at the memorial exercises
to be held, September 15th; at the request of the
Chairman, Honorable O. A. Abbott, I have prepared a
few remarks and have asked him to present the same
at that time.

I first became acquainted with Judge Harrison more
than thirty years ago, when I came to Grand Island to
enter upon the practice of law. For many years after
that time he was district judge of this district, and was
afterwards elected to and served a term as one of the
judges of the supreme court of this state.

One characteristic that will ever be remembered hy
all young attorneys, who appeared before Judge
Harrison, was his extreme kindness and courtesy to
them. We always felt that he would overlook our mis-
takes and not allow the rights of our clients to be preju-
diced by any errors, which we might make, unless they
were absolutely v1tal in the case. He was kind, patient,
and considerate.

As distriet judge, justice was his motto with all
classes of people as well as with the members of the
bar. All felt that he attempted to hold the scales of
Justice equal between all parties, corporate or indi-
vidual, rich and poor alike.

We are familiar with his record as a member of this
honorable court. He filled the position with dignity
and honor. He chose, perhaps, to follow well beaten
paths, rather than to hew a way through untrodden
forests. That was extremely characteristic of him as a
district jndge and also as a practitioner at the bar.

After his term as supreme judge, he and T were part-
ners for many years. His one characteristic that all
recognized was his unquestioned personal honor and
integrity. Perhaps he did not possess the utmost con-
fidence in his own ability and that self-reliance which
are characteristics of great trial attorneys, but he did
possess a spirit of fairness and an extreme desire that
justice, and only justice, should be done.
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He had a host of personal friends, few, if any, ene-
mies. He never harbored resentment. No matter how
bitter might be a legal controversy, when he passed
from the courtroom all personal feeling disappeared.
His faults lie gently on him while his many, many vir-
tues will ever be remembered by those who knew him
best.

é



During the period covered by these reports, in ad-
dition to the cases reported in this volume, there were
12 cases affirmed by the court without opinion, and
185 cases disposed of by the supreme court commission.
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1. Public Lands: MinNerAL RiIeHTS. The decision in Fawn Lake
Ranch Co. v. Cumbow, 102 Neb. 288, is adhered to.

2. Constitutional Law: STATUTE: MINERAL LAnDs: LEASES. Chapter
7, Laws of the Extraordinary Session, 1918, does not violate sec-
tions 11, 13, or 15, art. III of our Constitution, nor the Fourteenth
amendment of the federal Constitution.

3. Mineral Lands: Leases. Under that statute, all leases of minerai
lands must be made to the highest bidder in open competition and
upon due notice. )

: RIGHTS OF AGRICULTURAL LESSEE. The lessee of

mineral rights cannot interfere in any respect with the rights

of the agricultural lessee to his damage, without providing for
and satisfying such damage. If such claim for damages cannot
be otherwise adjusted, a court of equity would take jurisdiction.

AppeaL from the district court for Lancaster county:
Freperick E. SeepEErRp and Wwriam M. Morwing,
Jupces. Reversed, with directions.

Willis E. Reed, Attorney General, Charles S. Roe and
George W. Ayres, for appellants.

F. M. Tyrrell, W. A. Dilworth and J. H. Walker,
contra. o

Stout, Rose & Wells, for lessees.

SeEpcwiIcK, J.
 These defendants, as the state board of educational
lands and funds, were about to lease the mineral rights

(1)
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in school lands belonging to the state, and this plain-
tiff, who holds a prior lease of the lands, brought this
action in the district court for Lancaster county to
enjoin the execution of the proposed lease. The trial
court found: ‘‘That said plaintiff is raising hay and
live stock on said land, and that said lakes furnish
water for his stock and to subirrigate his hay land;
that by means of such subirrigation he is enabled to
grow enough hay to feed his stock during the winter,
and that without the same such hay could not be pro-
duced. The court further finds that the defendants, as
a board, and under chapter 7 of the enactments of the
extraordinary session of the legislature of 1918 are
about to lease said school land to parties who will im-
mediately drain said lakes in the extraction of potash
from their waters, and that thereby the plaintiff will be
deprived of valuable property rights in the respect in-
dicated. The court finds with respect to the enactment
of said chapter 7 that it is void in so far as it attempts
to authorize the defendants to so lease the described
land during the term of plaintiff’s present lease and that
as to plaintiff and as to the land in question it contra-
venes the provisions of the Constitution against the im-
pairment of contracts and against the taking of private
property for public use without just compensation.”’
The defendants had leased the mineral rights in the
lands in question before the decision of this court in
Fawn Lake Ranch Co. v. Cumbow, 102 Neb. 288, which
lease was void under that decision, and the defendants
were proposing to execute a preference lease to the
same lessee under the provision of section 16, ch. 7 of
the Laws of the Extraordinary Session of the Legisla-
ture in 1918. In the Cumbow case, above referred to,
it was held: ‘“The removal of mineral from land lessens
the value of the inheritance, and constitutes waste,
which is forbidden by the terms of the school land
lease under which plaintiff claims and by the statute
relating to school lands.”” And: ‘“Under section 1, art.
VIII of the Constitution, the board of educational lands



Vor. 103] SEPTEMBER TERM, 1918 3

Briggs v. Neville.

and funds is vested with the power of sale, leasing, and
general management of school lands under the direction
of the legislature and in such manner as may be pre-
scribed by law.”” And that under the statutes as they
then existed the state board had no authority to dispose
of mineral rights in the school lands of the state, except
the right to take sand and gravel therefrom as pro-
vided in section 5855, Rev. St. 1913. Without further
discussion, therefore, it must be held that this plaintiff
by his agricultural lease obtained no right to the potash
and other minerals that might exist in the land. As these
minerals are much more valuable thgn the agricultural
lease, and all interests of the lessee thereunder, it
follows that the state can remove the same from the
land after making due compensation to the former les-
see for any injury caused thereby to the leasehold es-
tate, there being an implied reservation of the right of
entry for that purpose.

The questions now to be determined are : (1) Whether
the act of the legislature of 1918 is constitutional and
valid; and, if so, (2) what is the meaning and con-
struction of the section of the statute under which the
board was proposing to proceed in making the lease
in question; and (3) whether by the proposed action of
the board the rights of this plaintiff in the lands in
question would be unlawfully invaded.

By section 13, art. IIT of the Constitution, a state
officer is not allowed to ‘‘be interested either directly or
indirectly, in any contract with the state,”” which is
“‘authorized by any law passed during the term for
which he shall have been elected.”” If it is a fact that
one of the members of the legislature is directly or
indirectly a party to some of these contracts, this pro-
'vision of the Constitution would prevent him_ from
claiming any rights under such contract, but it would
not necessarily render this act of the legislature void.

The statute in question appears to be complete in
itself, and is not an amendment of sections 5845-5875,
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Rev. St. 1913, and is therefore not a violation of sec-
tion 11, art. IIT of the Constitution.

It does not appear to be an attempt to grant special
privileges, immunities and franchises, nor to abridge the
rights, privileges and immunities of citizens of the
United States, and is therefore not in violation of sec-
tion 15, art. III of the Constitution, nor the Fourteenth
amendment of the federal Constitution in those respects.
The act is not invalid for any of the reasons suggested.

Section 16 of the act is as follows: ‘‘The holders of
mineral leases heretofore granted by the board of
educational lands -and funds, which leases have been de-
clared invalid, may apply, under the direction of this
act, for new leases, and the board may in its discretion
determine if the bonus and royalty is equal or better
than the bona fide competitive bids. If the lessee has
made extensive or expensive preparation and is pre-
pared for proceeding with development, the board may
in its discretion consider the same and issue new leases
to said lessee under and by virtue of this act.”’

The construction of this section is not without diffi-
culty. Attorneys for other lessees interested in the
result of this litigation were granted leave by the court
to file a brief in their behalf, and in this brief they have
presented a very interesting discussion of the meaning
of this section. It is therein argued that this section
of the act ““intended to vest in the board power to give
some measure of relief to the holders of mineral leases
previously granted, all of which, the act recites, have
been declared invalid—particularly to those who have
made either extensive or expensive preparation, and are
prepared for proceeding with development.”” The board
has to do with the interest of the state, and as the state
was to share in the profits of the undertaking by ob-
taining a market for .its minerals, and as these profits
might be much greater by special demand for these
products under the circumstances existing when the
legislation was enacted, the board might consider those
matters in determining the advantage that would come
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to the state under the respective bids. If a bidder
specifies the extent and expensiveness of his prepa-
ration to proceed with the work under a former void
contract, the board might ‘‘consider the same and issue
new leases to said lessee under and by virtue of this
act,”” and should determine upon careful investigation
what advantage the state would necessarily derive from
the fact that the work might be sooner aud more effec-
- tively done because of their extensive and expensive
preparations. The provision that the board may ‘‘de-
termine if the bonus and royalty is equal or better than
the bona fide competitive bids’’ cannot be complied with
unless there have been ‘‘bona fide competitive bids.”’
Therefore we must determine how the bonus and royalty
is to be compared with the competitive bids, to deter-
mine whether it is equal or better. By section 9 of the
act, when there is more than one applicant for the same
land, ‘‘the rights thereon may be awarded to the legally
qualified applicant paying the highest and best bid, to
be determined by taking into consideration both the
bonus and royalty, the award being made after proper
legal notice in such manner as the state board shall de-
termine best calculated to protect public interest.”’ The
board should call for competitive bids as the statute
contemplates, and the holders of these invalid leases
may bid with others, and specify in their bids the bonus
and royalty provided for in their former contracts. If
the lessees have paid money into the state treasury
under the contracts that have been declared void, such
payments would, as a matter of course, be taken into
consideration and allowed by the board as payments
upon their lease if they were successful bidders. If
they were not successful bidders, money so paid on
their former void contracts would be returned to them.
The legislature would make appropriation for that pur-
pose if necessary. As the statute now is, the board
might include more than one tract of land in a proposed
lease of mineral rights, if in their reasonable diseretion
the state would realize larger returns by so doing. If the
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respective tracts were offered sperately in separate
proposed leases, and at the same time offered collec-
tively in one proposed lease, it could readily be deter-
mined which bids were more advantageous to the state.

The briefs, so far as we have noticed, do not refer
to the particulars of any legal notice given, and it seems
to be conceded that this plaintiff was offering more for
these mineral rights than the parties to whom the
board was proposing to make the lease, and the plain-
tiff’s offer was being refused without any investigation
on the part of the board as to the relative advantages
that would accrue to the state under the respective
offers. This was a violation of the statute, and should
have been enjoined by the court.

Some of the provisions of the statute are not as
clear as perhaps might be desired, but it appears to
make provision for compensating the agricultural les-
sees for damages they may suffer under these leases of
mineral rights. Section & of the act contains provisions
as to the terms of leases of mineral rights, and contains
a clause: ‘“‘Lessee shall pay for all damages to growing
crops, caused by his operations, and for the use of the
land necessarily occupied.”” It is contended that the
act does not contain any provision for ascertaining
the amount of these damages, but if the lessee of these
mineral rights is not authorized under his lease to in-
terfere in any respect with the rights of the agricul-
tural lessee without providing for and satisfying such
damages, and if he is willing to accept the lease upon
those terms, the rights of the agricultural lessee are
not injured by this statute. The lessee of the mineral
rights would rely upon being able to make reasonable
adjustment with the former lessee, and he could not be
wholly and arbitrarily deprived of his right to ex-
tract these minerals by unreasonable demands of the
former lessee. It is suggested in the briefs that the
state might exercise its right of eminent domain, and
provide some adequate method of ascertaining the dam-
ages of the agricultural lessee, and protecting him in
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all his rights under his lease until such damages are
paid, and so make the mineral lease effective. The
legislature will soon be in session and may see proper
to amend the statute in that respect. If there is no
other method provided for adjusting such claims of
damage, a court of equity might provide a method. The
trial court, therefore, was wrong in enjoining the de-
fendants from issuing mineral leases ‘‘to any person
save the plaintiff until the present agricultural and
grazing lease shall have expired, or been duly forfeited,
or renounced according to law.”’

The decree of the district court is reversed and the
cause remanded, with instructions to enter a decree en-
joining the defendants from leasing the mineral rights of
the state without competitive bids as herein indicated.

REVERSED.

Morrissey, C. J., and Rosg, J., took no part in this
decision.

Bank oF WAVERLY, APPELLEE, v. JoHN W. Darmy,
APPELLANT.

FrLep DECEMBER 14, 1918. No. 20774,

1. Corporations: Srtock: EXEcUToRY CONTRACT OF SALE: DIVIDENDS.
In the case of an executory contract to sell stock, binding on
both purchaser and seller, where nothing is said about the divi-
dends, dividends declared while the contract is executory belong
to the purchaser, and not to the seller.

2. : : : . Evidence examined, and held that
the contract under consideration, as construed by the parties to
it, entitled the purchasers of stock sold to all dividends declared
upon the stock after the sale, including that on the 20 shares in
controversy.

Arpear from the distriet court for Lancaster county:
WirLagp E. StEwarT, Jubpce. Affirmed.

B. F. Good and A. M. Bunting, for appellant.
Lincoln Frost and H. W. Baird, contra.
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CornisH, J.

Action against defendant as guarantor of the payment
of 80/100 of certain notes held by plaintiff. Defendant
admits his liability as guarantor, but alleges a counter-
claim, in which he asks judgment against plaintiff for
certain dividends on 20 shares of stock. From a judg-
ment against defendant on his counterclaim, he appeals.

Defendant’s liability as guarantor and his claim for
dividends grow out of a certain contract, dated July 8,
for the sale of 80 of the 100 shares of the plaintiff
bank, had between defendant, vendor, and R. M. Beale
and E. W. Negus, vendees. The contract is, in part,
substantially as follows:

(1) Vendor (the defendant) ‘‘agrees to sell”” and
vendees ‘‘agree to purchase’’ 60 shares (par value $100
each) for $12,000, ‘“to be paid * * * on or before
August 1, 1913.”

(2) Vendor guarantees payment of all notes of the
bank ‘‘in proportion to the amount of stock sold under
this contract.”

(4) The vendees ‘‘shall acquire, as of the date of
the’’ contract, ‘‘their proportionate beneficial interest,
to wit, sixty one-hundredths (60/100) part of the en-
tire assets of said bank.”’

(5) ‘‘It is further agreed, and is a part consideration
for this contract, that parties of the second part shall .
buy of party of the first part the remaining 20 shares
of stock held by him after said 60 shares have been sold,
at any time they may want them. Ten shares in six
months and ten shares on or before one year, and at
the same price paid for the said 60 shares, and party
of first part agrees to sell at any time.

(6) ‘‘All shares of stock herein provided to be sold
by party of the first part to parties of the second
part shall, upon payment therefor as herein provided,
be duly assigned and tramsferred to the said second
parties or as they may direct; it being understood that
all transfers and payments shall be made at the Bank
of Waverly, Waverly, Lancaster county, Nebraska.
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(7) It is further expressly agreed and understood
by first party that it is a part of the consideration for
the second parties’ purchasing the foregoing shares
of stock that, in addition to all other stipulations and
agreements herein, parties of the second part are to
receive all earnings and profits of said bank on and
after this date, accruing on the stock sold.”

The parties took 60 shares and possession of the
bank. On January 9 following, the bank declared a
dividend. The next day 10 of the 20 shares of stock
were paid for. On July 6 the bank declared another
dividend. On July 15 the remaining 10 shares were
paid for. Up to the times of these payments the 20
shares were listed by the bank in defendant’s namne.

On a former appeal this court adopted the report
of the commission recommending a reversal of judg-
ment of the trial court sustaining a demurrer to de-
fendant’s counterclaim. In the adopted report, which
defendant contends is the law of the case, the inquiry
was whether by the terms of the written contract de-
fendant was entitled to dividends on the 20 shares be-
fore they were paid for and transferred on the books
of the bank. The conclusion was reached that the
parties did not understand the 20 shares to be sold at
the time of the contract, else paragraph 4 of the con-
tract would have read differently, and the vendees
would then have acquired 80,100, instead of 60,100,
of the assets of the bank. This construction was rea-
sonable, although the contract showed that the 60 as
well as the additional 20 shares were to be paid for in
the future. If ‘‘stock sold”’ in paragraph 7 of the
contract could not refer to an executory transaction,
then the paragraph was useless. The words ‘‘fore-
going shares of stock’’ in paragraph 7 might refer to
all the stock.

The question was not free from doubt, but the court
at that time had not before it the construction which
the parties themselves placed upon the contract. It
is plain that the purchasers of the stock in control of
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the bank understood they were entitled to the dividends,
else they would have declared the dividends just after,
instead of just before, paying for the stock.

The evidence shows that defendant, after the con-
tract was entered into, but before the 20 shares were
paid for, voluntarily paid 80/100 of notes held by the
bank. If the parties did not consider the 20 shares as
stock sold, then the defendant’s liability was only
60/100 of the notes. The evidence also shows that the
contract, as originally drawn, provided, in paragraph
5, for only an option to buy; that the words contain-
ing the option were stricken out; and that by inter-
lineation in the handwriting of defendant the sale
agreement was made absolute. The defendant him-
self testifies in one place that the change was made
" ““to make it an absolute sale’’ of the 20 shares. The
purchasers swear that the defendant required that
they sr uld take the whole 80 shares at the time. This
explains the ambiguity in paragraph 4 of the contract.
We are of opinion that the trial court was justified
in finding that it was the understanding of the parties
that the whole 80 shares should be treated alike.
Wilhoit v. Stevenson, 96 Neb. 751; Rev. St. 1913, sec.
7909.

If, however, we interpret the agreement merely as an
executory contract for the sale of stock, we are of
opinion that the purchaser of the stock, not the defend-
ant vendor, was entitled to the 24 per cent. dividends
declared. As said by an English judge, in considering
this very question: ‘I think it would be very strange
if the matter were determined otherwise; for we
know that the value of such property falls immediately
a dividend is paid.”” Black v. Homersham, 4 L. R.
Exch. Div. (Eng.) 24. The purchaser is entitled to the
thing which both the parties must have contemplated
was being contracted for. Otherwise, half of the value
of the stock might be taken out of it. Tt is for this
reason that this court has twice held that dividends on
stock held for security go to the holder. Farmers &
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Merchants Nat. Bank v. Mosher, 63 Neb. 130; Central
Nebraska Nat. Bank v. Wilder, 32 Neb. 454. This is
not in conflict with the general rule that, in the absence
of agreement to the contrary, d1v1dends belong to the
owner of the stock at the time they are declared. The
purchaser is the equitable owner; the vendor is “‘a
trustee sub modo for the vendee.”” Nor are cases
where merely an option to buy is given in point. In
such case the purchaser may take, or not. Ordinarily
the parties would contemplate the payment of current
dividends to the owner; but even then, it would seem,
much might depend on the 01rcumstances of the case
and understanding of the parties. Currie v. White, 45
N. Y. 822; Phinizy v. Murray, 83 Ga. 747, 6 L. R. A.
426 ; Johnson v. Underhill, 52 N. Y. 203, 214.

It appears that, in the commissioners’ report adopted
by the court, we held to the contrary; but, inasmuch
as the case does not turn upon this question, further
comment is unnecessary. -

AFFIRMED.

StatE oF NEBrRASKA v. HErMAN KRASNE,
FILED DECEMBER 14, 1918. No. 20145.

1. Criminal Law: VoLUNTARY CONFESSION. A voluntary confession,
standing alone, is insufficient to prove the commission of a crime,
but such confession may, with slight corroborative circumstances,
be sufficient to warrant a conviction. Sullivan v. State, 58 Neb. 796.

: EvIDENCE: PROOF OF A NEGATIVE. In a criminal prosecu-
tion, if a negative is an essential element of the crime, and is
“peculiarly within the knowledge of the defendant,” it devolves
upon him to produce the evidence, and upon his failure to do so,
the jury may properly infer that such evidence cannot be pro-
duced.

FRAUDULENT ADVERTISEMENT: SUFFiCIENcy oF EVIDENCE,
Defendant was charged under section 8896, Rev. St. 1913, with
causing to be inserted in a newspaper an advertisement that “con-
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tained statements of fact which were untrue, deceptive and mis-
leading ” and that related to certain goods offered by him for
sale at a price named and on a day designated in the advertise-
ment. The evidence examined, discussed in the opinion, and held,
that the court erred in sustaining a demurrer to the evidence of
the state.

Error to the district court for Douglas county:
Lzee S. EsteLig, Jupce. Ezceptions sustained.

George A. Magney, County Attorney, T. J. McGuire,
Assistant City Attorney, and Gurley & Fitch, for plain-
tiff in error.

Benjamin S. Baker, contra.

Deaw, J.

The defendant was engaged in retailing men’s and
women’s furnishing goods at Omaha. He was found
guilty in the police court of that city under section
8896, Rev. St. 1913, of havmg caused to be published
on Saturday, July 15 1916, in an Omaha daily news-
paper a misleading advertisment, which the complaint
charged ‘‘contained statements of fact which were un-
true, deceptive and misleading,’” and that related to
certain goods offered by him for sale. On appeal to
the district court for Douglas county a jury was waived,
and when the state rested a demurrer to the evidence
was interposed by defendant and sustained and he was
discharged. Alleging error, the state brought the case
here under section 9185, Rev. St. 1913, for a decision
upon the points presented in the bill of exceptions.

The statute (section 8896) makes it ‘‘unlawful for
any person, * * * with intent to sell or in any
wise dispose of merchandise * * * offered by such
person * * * to the public for sale, * * *
to * * * place before the public * * * in a newspaper
* % * a1 advertisement regarding merchandise * * *
so offered to the public, containing any assertion, rep-
resentation or statement of fact which is untrue, decep-
tive, or misleading.’”” The advertisement complained of
occupied about a quarter of a newspaper page and
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was partly in display type. It was in evidence, and
the proof was clear, that on the 15th day of July the
defendant advertised for sale, among other articles,
““$1.00 B. V. D. Union suits, now 49c.”” The neces- -
sary question of fact to require conviction was that
this advertisement was ‘‘untrue, deceptive, or mis-
leading.”’

In the present case the negative allegation that
defendant did not have for sale the goods advertised
involved a matter peculiarly within his knowledge, and
very difficult, if not impossible, to prove by any one
other than the defendant himself, and, as he could not
be eompelled to incriminate himself, his evidence upon
that point could not be produced by the state. Only
two witnesses were called, Mr. Searles and Mr. Garrett,
who testified on the part of the state. Searles said
that on August 16, 1916, he talked with the defendant at
his store. He testified: ‘‘I remarked to him that about a
month ago he had some B. V. D. underwear advertised
for 49 cents a suit; and asked him if he still had that un-
derwear on sale. He said ‘Yes, sir;’ and started to wait
on me; and a young man, * * * Bernstein, was stand-
ing close by, and he told the young man to show this
gentleman that underwear. * * * I said, ‘Is this the
B. V. D. underwear? Did you sell out everything except
that?’ He said, ‘Yes, sir;’ spread the underwear out;
I looked for the brand B. V. D. * * * and I did
not find the B. V. D. brand on it.”” The witness at
the time purchased a suit for 49 cents, which it
was stipulated was not the B. V. D. underwear gar-
ment. Garrett testified that on August 8, 1916, he
wag approached by one of the clerks in defendant’s
store and said to him: ‘‘Have you got any of those
B. V. D.’s left that you advertised on July 15? And he
said, “Yes; we have.” And he led me over to a counter
and- showed me some of the garments. I looked them
over, and I did not see anything left like that.”” That
is, the defendant told the witness Searles that he had
on hand the same goods that he had advertised July
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15 as B. V. D., and instructed his clerk to show them to
the witness. When the goods were examined, they were
found not to be thie B. V. D. goods. This evidence
clearly tended to prove that defendant did not have the
well-known B. V. D. underwear for sale as advertised,
and that the advertisement was for the purpose of
misleading the public. Garrett’s testimony is that in
defendant’s store he was shown goods that were said
by those in charge of the goods to be the goods adver-
tised as B. V. D., and that they were not B. V. D.
goods.

Defendant invokes the familiar rule that one cannot
be convicted of a crime on his own unsupported state-
ment or confession made out of court that a crime has
been committed, and cites Sullivan v. State, 58 Neb.
796. 'That case does not seem to be in point. No
material negative element of the crime there charged
was ‘‘peculiarly within the knowledge of the de-
fendant.”’ In the Sullivan case it was held that,
¢“while a voluntary confession is insufficient, standing
alone, to prove that a crime has been committed, it is
competent evidence of that fact, and may, with slight
corroborative circumstances, be sufficient to warrant a
conviction.”’

It is a familiar rule that a prima facie case of theft
is made out by showing the defendant in the recent and
unexplained possession of stolen goods. Ordinarily
where a negative is an essential element of the erime,
the burden is on the state to prove it. ‘‘But where a
negation is peculiarly within the knowledge of the
defendant the burden is on him to establish that fact.
Thus, where a charge is that the defendant carried on
a certain business without a license, the fact that he
has a license is peculiarly within his knowledge and he
must establish that fact or suffer conviction. Likewise
the burden of proving that a certain offense against
property was committed without the owner’s consent
rests on the accused, that being a fact peculiarly within
his knowledge.” 8 R. C. L. 173, sec. 165.
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The distriet court erred in sustaining the demur-
rer of defendant to the evidence. The opinion in
this case under the provisions of section 9185, Rev. St.
1913, only determines the law of the case. The ex-
ceptions of the state are sustained.

EXCEPTIONS SUSTAINED. °

Morrissey, C. J., Lerron axp Rosg, JJ., dissent.

Huco Birz v. StaTte orF NEBRASKA,
FiLep DECEMBER 14, 1918. No. 20597.

Intoxicating Ligquors: UNLAWFUL PosseEssioN: EvipEnNce. Defendant
was convicted of violating the prohibitory law and prosecutes er-
ror. The evidence, though circumstantial, supports the verdict.
The court did not err in overruling the motion for a new trial.

Error to the district court for Douglés county:
Lee S. Esterie, Jupce. Affirmed.

John M. Macfarland, and Forrest S. Macfarland,
for plaintiff in error.

Willis E. Reed, Attorney Geéneral, and Orville L.
Jones, contra.

DEavw, J.

Hugo Bilz was convicted under the prohibitory act,
namely, chapter 187, Laws 1917, of having ‘‘unlawful
possession of certain intoxicating liquor.”” He was
fined $100 and costs, and brings the case here on error.
He contends that the verdict is not sustained by
sufficient evidence. '

Section 10 of the act under which defendant was con-
victed provides: ‘“It shall be unlawful forany * * *
restaurant, * * * or any place of public enter-
tainment ‘or resort, or for any of their * * *
owners, managers, * * * servants or employees to
keep, or to aid and abet in keeping, or to have in his
or its possession, in lockers, or in any other manner,
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































