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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICIAT-
ING AT THE ISSUANCE OF THIS VOLUME

Numper 2| Counties in District Judges in District ﬂ{fs}dued“gc:
First .....| Johnson. Nemaha, Paw-| JoLn B. Raper ........ Pawnee City
* nee and Richardson.

-S_econd +..| Cass, Otoe 'and Sarpy, | James T. Begley ...... |Plattsmouth

Third .....| Lancaster. Teonard A. Flansburg.. |Lincoln
Williamm M. Morning .. |Lincoln
Frederick E. Shepherd [Lincoln
Willard E. Stewart .. |Lincoln

‘Fourth ...| Burt, Douglas and | George A. Day ........ |Omaha

Washington. Lee S. Estelle ........ [Omaha
Charles Leslie ........ {Omaha
Willlam A. Redick Omaha
Willis G. Sears ...... Tekamah
Alexander C. Troup .. |Omaha
Arthur C. Wakeley .... |[Omaha

Fifth .....| Butler, Hamilton, Polk,| George F. Cc;;c;ran ‘e ‘ié;k
Saunders, Seward Edward E. Good ...... {Wahoo
and York.

8ixth .....| Boone, Colfax, Dodge, | Frederick W. Button .. ii‘remont
Merrick, Nance and | George H. Thomas .... Columbus
Platte.

Seventh ..| Clay, Fillmore, Nuck- | Ralph D. Brown ...... Crete
olls, Saline and
Thayer.

Bighth ... | Cedar, Dakota, Diron |Guy T. Graves ....... |Pender
and Thurston.

Ninth ....| Antelope, Cuming, William V. Allen .... [Madison
Knox, Madison, Anson A. Welch ...... |Wayne
Plerce, Stanton and
Wayne.

Tenth ....“ Adams, Franklin, Har- | William C. Dorsey .... |Bloomington
lan, Kearney, Phelps |Harry S. Dungan .... Hastings
and Webster.

Eleventh Blaine, Garfield, Grant, |James R. Hagna «sse.s (Grand Island

R Greeley, Hall, Hook- | Bayard H. Paine Grand Island
er, Howard, Loup,

. Thomas, Valley and
Wheeler.

Twelfth ..| Buffalo, Custer, Logan | Bruno O. Hostetler .... Kearney
and Sherman.

Thirteenth Cheyenne, Dawson, | Hanson M. Grimes .... |North Platte
Deuel. Keith, Kimball,

Lincoln and McPher.
son.

Fourteenth | Chase, Dundy, Frontier, | Ernest B. Perry ...... Cambridge
Furnas, Gosper,

Hayes, Hitchcoce™,
Perkinsg and Red Wil-
low. :
Fifteenth .| Boyd, Brown, Holt, | Robert R. Dickson .... |O'Neill
. Keya Paha and Rock.
Sixteenth . | Box Butte, Cherry, Dawes, Willlam H. Westover .. Rushville
Sheridan and .
Sioux.

Seventeenth| Arthur, Banner, Gar- { Ralph W. Hobart ..... Gering
den, Morrill and
Scott's Bluff.

Eighteenth | Gage and Jefferson. Leander M. Pembertor | Beatrice
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During the period covered by these reports, in ad-
dition to the cases reported in this volume, there were
38 cases affirmed by the court without opinion, and 207
cases disposed of by the supreme court commission.
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IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1917.

A. D. Duxw, APPELLEE, V. DixoN COUNTY ET AL,
APPELLANTS.

FiLep DecEMBER 15, 1917. No. 19699.

1. Counties and County Officers: CouNTYy COMMISSIONERS: DELEGATION
oF MiINISTERIAL Dutries. Duties which are purely ministerial and
not involving the exercise of discretion may be delegated to an
agent by a board of county commissioners.

CoNTRACT WiTH COUNTY ATTORNEY: ORAL PROOF. Where
a party has rendered services to a county in the prosecution of a
felony, under an agreement entered into with the county at-
torney acting as the agent of the county board, the authority
of the county attorney to make the agreement, and the agree-
ment made, may be proved orally, although not entered upon the
minutes of the county board. :

AppeaL from the district court for Dixon county: Guy
T. GravES, JUDGE, ffirmed.

J.J. McCarthy, Fred S. Berry and C. 4. ngsbwy,
for appellants.

C. H. Hendrickson, contra.

Morrissey, C. J.

Appeal by a taxpayer from a judgment of the district
court for Dixon county wherein plaintiff recovered a
judgment for services rendered the county as an expert
witness in the prosecution of a felony. Ome Flege had
been tried and convicted of the crime of murder. The

(1)
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judgment of conviction had been set aside and the cause
remanded. The county attorney believed it necessary
to procure the services of men eminent in the sciences
of medicine and chemistry to do research work and tes-
tify as witnesses in behalf of the state. He so inform-
ed the board of county commissioners, and the record
seems to bear out the claim that the board authorized
the county attorney to engage the plaintiff and another
for such services. No record of such authorization,
however, was made by the board. That plaintiff ren-
dered the services is not disputed, nor is it claimed that
the amount asked is unreasonable.

But the claim of the taxpayer is ‘‘that, in the absence
of a special contract, an expert witness is entitled only
to the statutory fee.”” This appears to be based upon
the claim that the county board did not itself employ
plaintiff; that it could not make such employment,
binding upon the county, merely by authorizing the
county attorney to act for the board in negotiating
with plaintiff. Several members of the county board,
as well as the county attorney, testified in the district
court. We shall not undertake to set out their testi-
‘mony; but it shows that the board, after being assured
by the county attorney that the successful prosecution
of this case required the services of experts such as
plaintiff, and having been assured by the county at-
torney that he had investigated the qualifications of
plamtiff and the other party whom he decided to em-
ploy, did authorize the county attorney to engage plain-
tiff. Subsequently the board ratified such employment
by allowing his claim for services rendered under such
employment.

It is said that the county board cannot delegate its
power to make such contracts to the county attorney.
“PDuties which are purely ministerial and executive and
not involving the exercise of discretion may be delegat-
ed by the board to a committee or to an agent, em-
ployee, or servant.”” 11 Cye. 397.
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In authorizing the county attorney to return to Omaha
and notify pla1nt1ff that the county board desired him
to make the necessary research and to testify in this
case, and that, if he did so, his fee would be paid, the
board was delegating a mere ministerial duty to the
county attorney to act as its agent.

The point is also made that whatever direction was
given the county attorney was given at an informal
meeting of the board, that no record thereof was made,
and that it cannot be proved by parol.

The testlmony of the county attorney and members
of the board is uncontradicted to the effect that, on the
day the county attorney claims to have been authorize‘d
to engage plaintiff, the county board was in session,
with a majority of the members present; that the coun-
ty attorney explained fully to the board the nature
of the testimony it was necessary for the state to pro-
cure; that he had talked to plaintiff, who is an expert
in the line which was required; they discussed the
question of fees, and, although no formal motion was
considered or vote taken, the authority to act was given.
As one member of the board expressed it: ‘‘We au-
thorized him to go ahead and get those two doctors.”
Another member of the board stated that the county
attorney told the board he needed the expert witnesses,
gave them the name of plaintiff and another doctor,
and, while he admits no vote was taken, he says: ‘‘Well,
I considered it a vote; every man present advised him
to go ahead and hire these doctors.”’

It is urged that this authority must be shown by the
record, and cannot be proved by. parol evidence. In
Ragoss v, Cuming Coumty, 36 Neb. 375, it was held
that, where the county board had appointed a deputy
and fixed his salary and he had actually rendered the
service, the fact might be proved, though there was no
record of an order found in the minutes of the county
board.

In Green & Van Duyn v. Lancaster County, 61 Neb.
473, 481, in discussing a contract made with the county
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board, but not shown on its minutes, the court say:
““The county board was authorized to make such agree-
ment. They appear to have made it. The same has
not only been entered into, but also fully executed. We
know of no rule, or of any reason for a rule, that
would not allow a contract thus made and executed to
Le established by parol testimony in the absence of
eny record of the same. So far as our observation has
gone, the authorities are uniform to the effect that such
may be done in the absence of a statutory requirement
that a record shall be made of a contract in order to
render it valid and binding.”’

- The judgment of the district court is right, and is

AFFIRMED.
Lerron and Bepcwick, JJ., not sitting.

RoserT RuLg, aPPELLEE, V. CLAAR TRANSFER & STORAGE
CoMPANY, APPELLANT.

Fiep DeceEMBER 15, 1917. No. 19614,

1. Negligence: CoNTRIBUTORY NEGLIGENCE OF CHILD: QUESTION FOR
Jury. As a general rule, whether a child 11 years of age is of
sufficient ‘Bnowledge, discretion and appreciation of danger
that it may be held guilty of contributory negligence is a ques-
tion for the jury to determine.

QUESTION FOR JURY. Evidence set forth in the opinion
examined, and held to justify the submission to the jury of the
question as to the negligence of defendant’s employees.

3. Municipal Corporations: COLLISION AT STREET INTERSECTION: NEGLI-
GENCE: QUESTION FOR JURY. The mere fact that a motor truck
is driven by defendant’s employees at a greater speed than that
prescribed by statute, or that the plaintiff in turning into another
street to the left did not turn around the center of the inter-
section of the two streets, does not establish either negligence
or contributory negligence as a matter of law, but the violation
of the statute and of the ordinance may be considered by the
jury as evidence of negligence.
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ArpearL from the district court for Douglas county
Arexanper C. Troup, Jupce. Affirmed.

Sawtell & Blazer and Kimball & Peterson, for ap-
pellant.

Sugarman & Sugarman and J. C. Kinsler, contra.

Lerrow, J.

This action is brought for personal injuries result-
ing from the collision of an automobile truck belonging
to defendant with a bicycle ridden by the plaintiff, who
was about 11 years of age at the time of the accident.
The accident occurred at the intersection of Kleventh
street in Omaha, which extends north and south, and
Capitol avenue, which runs east and west.

‘While there is a sharp conflict in the evidence upon
almost every point, the testimony in behalf of plaintiff
tends to prove that the motor truck, on which were rid-
ing the driver and another man, was driven carelessly
and negligently and at an excessive rate of speed south-
ward on Eleventh street; that the men were laughing
and frolicking and paying but little attention to the
street as they aproached the intersection. There is a
railroad track on the west side of Eleventh street, upon
which a box car was standing near the intersection. The
sidewalk on the north side of Capitol avenue is 24 feet
wide from the curb to the wall of the corner building on
the west side of Hleventh street. The box car was so
far north of the curb as to permit the driver of the
automobile a clear view of the roadway to the west
for a space of 12 feet before the truck reached the line
of the curb. In this connection it may be said that a
witness for defendant testified that the south end of .
the box car was even with the south wall of the corner
building on the west side, and that he had a clear view
of the sidewalk both east and west on the north side of
Capitol avenue after the truck passed the south end
of the box car. For the plaintiff it is also in evidence
that the driver of the truck failed to give any signal
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of its approach as he approached the box car and inter-
section, and the plaintiff, who was riding about the
middle of the street, and who was unaware of the ap-
proaching truck, was knocked down and injured; the
truck running about 40 feet after the collision.
Plaintiff contends that the driver should have given
a warning signal and checked his speed or swerved so
as to avoid the accident, and that if he had been driv-
ing at a lawful rate of speed he could have done so.
The statute provides that motor vehicles in cities and
villages shall not be operated at a rate of speed exceed-
ing 12 miles an hour, or greater than is reasonable and
proper, and when crossing an intersection of streets
shall not be driven at a rate of speed exceeding 6 miles

* an hour.

The testimony on behalf of defendant, in the main,
is that the truck was proceeding at a moderate and law-
ful rate of speed, and that the bicycle and the truck were
each hidden from the other by the box car. They also
deny that the truck was carelessly and recklessly driven;
deny that it was driven more than 5 or 6 miles an hour,
and say that it stopped within a few feet. Defendant
denies any negligence and further contends that the
plaintiff was guilty of contributory negligence by riding
on the wrong side of the street in violation of an or-
dinance of the city of Omaha, which provides: ‘‘In
turning into another street to the left the vehicle shall
turn around the center of the intersection of the two
streets.”’

Complaint is made that the court erred in overruling
certain objections of defendant to a hypothetical ques-
tion and to testimony to the effect that the plaintiff
complained of pain in the injured foot. We think no
error was made in these rulings. The distriet court
by proper instruction left it to the jury to say whether
contributory negligence could be attributed to a boy
of the tender years of plaintiff in view of all the cir-
cumstances of the case. Complaint is made of some
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of the instructions given by the court, but we find no
error prejudicial tq defendant therein.

The principal -complaint is that the evidence does not
affirmatively establish circumstances from which de-
fendant’s negligence may be fairly inferred, and that
it was therefore error to submit the case to the jury.
There is a substantial conflict in the evidence; but,
under the facts as testified to by the plaintiff’s witness-
es and by one of the witnesses for the defendant, it
seems clear that if the driver of the truck had been
alert on approaching the intersection, and if he had
been operating his vehicle at such a rate of speed that
it was under control after he passed the box car, he
might have stopped it or swerved to the south and east
in such a manner as to avoid the collision, At all
events, the evidence of negligence was sufficient to take
the case to the jury.

It is also argued that a party cannot complain of the
negligence of another where his own negligence concurs
in producing the injury, and- that a child 11 years of
age living in the city and of ordinary intelligence
may be guilty of contributory negligence as a matter
of law. Of the soundness of these propositions we have
little doubt. The general rule is that whether contribu-
tory mnegligence may be attributed to a child of such
tender years is a matter for the jury under all the cir-
cumstances of each case. Breedlove v. Gates, 91 Neb. 765.
It is only in an extreme case where the facts show
plainly knowledge and appreciation of the danger to be
incurred if a certain act is performed, such as in the
case of Johunston v. New Omaha T. H. E. L. Co., 78 Neb.
27, that a court will declare as a matter of law that a
child of that age may bhe guilty of contributory negli-
gence. The writer has always been of the view that
the Johnston case is an exception to the general rule,
and its doctrine should not be further extended. Even
if it were established that the plaintiff was of full age
and discretion and ‘‘cut the cormer’’ in wviolation of
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the ordinance, yet this would not necessarily establish
contributory negligence as a matter of law. Chicago, B.
& Q. R. Co. v. Metcalf, 44 Neb. 848, 859; Missouri P.
R. Co. v. Geist, 49 Neb. 489, 496.

It is a question for the jury whether the truck was
driven with due and proper care, and whether the boy
was, or could have been, guilty of contributory negli-
gence which was a proximate cause of the accident.
Mahar wv. Lochen, 166 Wis. 152. Some of the
questions involved in this case are considered in Rogers
v. Phillips, 206 Mass. 308, 28 L. R. A. n. s. 944, and in
cases cited in note thereto; also in note to Coffin wv.
Laskau, L. R. A. 1915E, 959 (89 Conn. 325). Similar
questions were presented in Cloherty v. Griffiths, 82
Wash. 634, and a like counclusion reached. The principal
issue in this case is one of fact, and the evidence is such
that a verdict in favor of either the plaintiff or the de-
fendant might be supported thereby.

We find no prejudicial error in the record, and
the judgment of the district court is

A FFIRMED.

Sepewick, J., dissenting.

The opinion says: ‘‘Even if it were established that
the plaintiff was of full age and discretion and ‘cut the cor-
ner’ in violation of the ordinance, yet this would not neces-
sarily establish contributory negligence as a matter of
law.”” To support this proposition, Chicago, B. & Q. R.
Co. v. Metcalf, 44 Neb. 848, is cited, where the law is
stated to be: ‘‘It was erroneous to instruet the jury
that the railroad company was liable if it failed to give
the signal required by statute, provided the injury was
caused in consequence of such omission.”” I think this,
if it is to be regarded and applied as a general proposi-
tion applicable to cases like the one now at bar, is fun-
damentally wrong, and that the case, instead of being
approved by relying upon it as authority generally,
should be overruled, if it is regarded as having that
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meaning. As supporting this statement in the syllabus,
the opinion in the Metcalf case cites ten opinmions in
which this court has considered the question of negli-
gence or contributory negligence. In none of these
is the question considercd whether the failure to obey
a law intended for the safety of the public is actionable
when such failure directly causes an injury. Indeed,
in the Metcalf opinion it is said: It is everywhere
agreed that a jury may infer negligence from the single
fact of the violation of a statute, providing the injury
was the direct result of such violation.”” And yet it
seems in that opinion to be considered that, if the jury
do find that the neglect to ring the bell or sound the
whistle at a public crossing was the cause of the injury,
they may still find that there was no negligence. The
commissioner who wrote the opinion discusses at large
the fact that the party injured was not attempting
to cross the railroad, but his team was standing near
the crossing at the time. It appears that this was a new
question in this court, and the langunage used in para-
graph 4 of the syllabus quoted above was used with
reference to this new situation and ought not to be
considered as applicable here. And yet, as I think,
carelessly, the proposition to be discussed is thus broad-
ly stated in the opinion, ‘‘if any duty is imposed in
favor of others, does a violation of the statute as to
such persons merely afford evidence of negligence, or
does it constitute negligence as a matter of law, provid-
ed the injury be the proximate result of the violation
of the statute?’’ which apparently leads the court in
the case at bar to consider it as of general application.
The statute under which that case was decided was
quoted in Missouri P. R. Co. v. Gewst, 49 Neb. 489, and
expressly provided that if the statute is not observed
the corporation shall ‘‘be liable for all damages which
shall be sustained by any person by reason of such
neglect.”” The court, while it cited Chicago, B. & Q. R.
Co. v. Metcalf, supra, with approval, evidently did not
regard that case as deciding as a general proposition



10 NEBRASKA REPORTS. [Vor. 102

Rule v. Claar Transfer & Storage Co.

that the statute did not mean what it said or was in-
valid. There is nothing in the Geist case to commit the
court to the holding that the corporation can neglect
to obey the law and not ‘‘be liable for all damages
which shall be sustained by any person by reason of
such neglect.”” There is some confusion of language
in the various opinions upon that question, but it seems
to me that for the most part they can be harmonized.
Some cases that are discussing the question whether
the plaintiff’s violation of law was a defense in that par-
ticular action, say that such violation is not in itself a
defense, but would be a good defense if it appeared that
it was the proximate cause of the injury complained of.
And there are a few cases that say that such violation
of law is not in itself negligence, but is evidence of neg-
ligence, meaning that it is not in itself contributory neg-
ligence that would preclude his recovery, but is evidence
of such contributory negligence, and, if followed with
evidence showing that it was the proximate cause of the
injury complained of, would amount to a complete de-
fense. The more careful opinions say that such violation
of law on the part of the plaintiff will not of itself
amount to a defense, but if it is the proximate cause of
the injury complained of, the plaintiff cannot recover.
It seems strange to say as an abstract proposition that
to neglect to obey the law is not negligence. An act of
negligence on the part of the plaintiff will not defeat
his recovery, unless such act was the proximate cause
of his injury, and if the plaintiff’s negligence had noth-
ing to do with his injury it is not necessary to say that
it is not negligence in itself. It is enough to say that
it was not contributory negligence preventing a re-
covery.

And, so, if we consider that this boy was of
sufficient discretion to know that to wviolate this law
of the road was dangerous and might be the cause of
the very accident that he complains of, he must then
be treated as a person of full age and discretion, and
in such case we must inquire whether this violation of
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the law on his part was the proximate cause:of his in-
jury, so that it would not have occurred if he had obey-
ed the law. If, therefore, he was of full age and dis-
cretion and ‘‘cut the corner’’ as the opinion says, and
in doing so struck the defendant’s truck, can we still
say that there is a question remaining for the jury to
determine? If there is a congestion of traffic in the
street, or some unusual circumstances place the rider
of a bicycle in danger, and in the emergency he acts as
a reasonable person would, the fact that he rode on
the wrong side of the street in such emergency will
present a question for the jury whether he exercised
the proper degree of care and acted as a man of ordi-
nary prudence would act under such circumstances. This
was held in Cloherty v. Griffiths, 82 Wash, 634, one of
the cases formerly relied upon for the conclusion reach-
ed in the majority opinion. In Reynolds v. Pacific Car
Co., 75 Wash. 1, another case relied upon, it was claimed
that because the plaintiff was driving his automobile
to the left of the center of the street on which he was
driving, and was struck by an automobile on a crossing
street, his recovery for damages was not precluded as .
a matter of law because it did not conclusively appear
that he was on the left of the center when the collision
took place, and did not appear that the violation of
the ordinance was a proximate cause of the collision.
How different such a case is from a person driving on
the left side of the street, and, turning suddenly around
a corner to the left, colliding with another machine
which was being driven on the right side of the street
as the law requires. If the question was fairly present-
ed to the jury, it seems to me that reasonable men
could not differ in concluding that if this boy had been
- riding on the right hand side of the street and instead
of turning abruptly around the corner to the left, had
gone around the center of the street, the accident as
detailed in this evidence could not have happened.

This regulation against turning abruptly around the
corner to the left is one of the most essential regula-
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tions for safety in our public streets in towns and cities.
No one can violate this regulation if driving at an ordi-
nary rate of speed without danger of an accident. And
when this regulation is violated by one driving at or-
dinary speed, whether he will meet with an accident
depends wholly upon whether some traveler on the
right hand side of the intersecting street, as the law
provides, happens to be at the point where this careless
driver will necessarily collide.

The rule is for the safety of persons driving on the
proper part of the street, and the authorities are prac-
tically unanimous that in such cases, if an observance
of the rule by the plaintiff would have avoided the
accident, he cannot recover.

JacoB MOHLER, APPELLANT, V. Boarp oF REGENTS OF THE
UNIVERSITY OF NEBRASKA, APPELLEE.

Frep DeceMmBErR 15, 1917. No. 19726.

1. Eminent Domain: MEASURE oF Damaees. The provisions of sec-
tions 7118, 7120, Rev. St. 1913, relating to condemnation proceed-
ings for the purpose of extending the campus of the state uni-
versity construed, and held that the provisions thereot are de-
claratory and the measure of damages heretofore applied in this
state prevails and that loss of time and the cost of removal arc
not elements of damage.

: ApprAL: ConrricTING EVIDENCE. There being a substan-
tial conflict in the testimony with respect to the value of the
property, the verdict of the jury will not be disturbed.

3. Appeal: ApmissioN OoF EvVIDENCE: HARMLESS ERROR. A judgment
will not be reversed for error in the admission of testimony un-
less it is apparent that the substantial interests of the party
complaining have been injuriously affected.

AppeaL from the distriet court for Lancaster county:
Axrgert J. CornisH, JUDGE. Affirmed.

J. 4. Brown and George W. Berge, for appellant.
F. M. Hall, H. W, Baird and Fred C. Foster, contra.
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LerTow, J.

This is an appeal in certain condemnation proceed-
ings. The property involved is a portion 50 by 50
feet of a city lot in Lincoln on which is situated a one-
story seven-room cottage, modern except heat. The
appraisers valued the property at $2,200. On appeal
to the district court the jury found the value to be
$2,250. The owner of the property being dissatisfied
with the verdict has brought the case here for review.
The court instructed the jury that the sole question it
should determine was the value of the property at the
time and place of its condemnation, saying further:
““This would be the market value of the property at
the time, what the appellant Jacob Mohler could have
obtained for it in money on the market under conditions
where it would be a voluntary sale on his part and a
voluntary purchase on the part of the purchaser. The
mere fact that it was his home at the time and that he
would have to suffer the inconveniences of moving
would in law make no difference.”’

Several assignments of error are made. The point
is urged that the court erred in limiting recovery to
the cash value of the property taken. The statute pro-
vides that the duty of the appraisers ‘‘shall be to care-
fully inspect and view the lands and hear all parties
interested therein with reference to the amount of dam-
ages and the value of the lands, when they are so in-
specting and reviewing the same, and for that purpose
the appraisers shall give the parties interested reason-
able notice of their proposed inspection and view of
the lands, and thereafter they shall assess the value of
such lands and the damages which the owners thereof
shall sustain by the appropriation of such lands, and
make report in writing to the distriet court of the
county.”” Rev. St. 1913, sec. 7118, Section 7120, Rev.
St. 1913, provides as to appeals: ‘‘Thereupon the ap-
peal shall be set down for hearing at the next term of
court, and shall be heard and determined in like manner
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as appeals from awards in condemnations for railroad
right of way.”

Plaintiff insists that under the statute he was entltled
to prove that he lost time from his employment as a
railroad engineer, and that he had been compelled to
procure another house and move his household goods,
all to his damage in the sum of $250. The measure
of recovery where property has been taken for a rail-
road right of way is the value of the land taken, and
damages to the remainder of the tract not actually ap-
propriated. This rule must have been in the mind of
the legislature when this statute was enacted. It is
merely declaratory of the former law. There is nothing
in the text to indicate that it was the intention of the
legislature to introduce a new element of damage.

It is complained that the damages are inadequate.
The evidence is conflicting as to value, and the rule
must be applied that where there is a substantial con-
flict in the testimony the verdict of a jury will not or-
dinarily be disturbed. The estimates of the value of
the property run from $1,800 to $3,500, and on the rent-
al value from $12.50 to $25 a month, but it would
seem that the witnesses best qualified to know the ac-
tual value made the lower estimates. The undisputed
evidence shows that the property faced upon an un-
paved portion of the street; that the street was ob-
structed several blocks north by a railroad yard; that
the growth of the city is mainly to the northeast and
southeast and that property in the locality has been
much decreased in value for more than ten years by
reason of the movement of population in these diree-
tions. Some real estate dealers testified that it has
been difficult to find buyers for property in this vieinity
for a long time; that a large proportion of it has been
for sale; and that before the campus extension agitation
sales were made in this locality at a lower price pro-
portionately than the value fixed by the appraisers.

It is urged that the court erred in permitting the
witness Stephenson to relate incompetent and irrele-
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vant evidence to the jury in an argumentative form.
The first portion of his testimony of this nature might
properly have been excluded, but no objection was made
to its reception and no motion was made to strike the
same. Later, objections were made which we think should
have been sustained, but in view of all the evidence
we are of opinion that the testimony did not influence
the jury prejudicially to plaintiff. The judgment of
the district court is
AFPFIRMED.
Sepewick and CornisH, JJ., not sitting.

Fruer E. Dopsox, appELLEE, v. Dawson County Irrica-
rioN COMPANY, APPELLANT.

FrLep DeceEMBER 15, 1917. No. 19824,

ArpEAL from the district court for Dawson county:
Haxsony M. Grrmes, Jupce. Affirmed.

W. A. Stewart, E.. 4. Cook and W. M. Cook, for ap-
pellant.

George C. Gillan and I. J. Nisley, contra.

LrtToN, J.

Action for damages caused by the damming of a
patural drainage way and the consequent backing of
water over a field of oats belonging to plaintiff. The
‘defense is that the rain was unprecedented and amount-
ed to an act of God which defendant was not required
to anticipate. The evidence is somewhat conflicting, but
the preponderance is with the plaintiff.

Complaint is made of one of the instructions, but
there is nothing contained in it that is prejudicial to
defendant. The damages are not excessive. The judg-
ment of the district court is

AFFIRMED.

SEDGWICK, J., not sitting.
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AvrerT A, Bramr, apPELLANT, v. OmaBa Ice & Corp
StoraGE COMPANY, APPELLEE.

FiLep DeceMBER 15, 1917. No. 20386.

1. Master and Servant: WORKMEN’S COMPENSATION Acr: COMPEN-
SATION: AccipENT. Under the Nebraska statute, compensation can
only be made for personal injuries or for the death of an employee
“by accident arising out of and in the course of employment” and
unless a disease is traceable to an “accident” as defined in section
3693, Rev. St. 1913, the law does not award compensation.

2. : : : DISEASE. A disease arising from the ordi-
nary inmdents of an occupatlon and which may reasonably be said
to be the result of an occupation is expressly excepted by said sec-
tion of the act and no recovery can be had for disability occasioned
thereby.

ApprAL from the district court for Douglas county:
Avrgxanper C. Troup, Jubce. Affirmed.

Weaver & Giller, for appellant.
Gurley & Fitch, and L. A. Hwkman contra.

LEerron, J.

Action under the workmen’s compensation law. De-
fendant operates an ice manufacturing establishment
in Omaha. The ice is manufactured by immersing
a can containing water in a tank holding a freezing
mixture. When the contents are frozen the cans are
raised by the use of a lever, dipped into a tank of hot
water to loosen the contents, and the ice then ‘‘pulled’’
or emptied. Plaintiff began work as an ‘‘ice puller’’ in
the summer of 1916. In the summer time the ice pull-
ing took most of his time. When cold weather came he
pulled ice part of each day and afterwards, under the
directions of the foreman, did whatever work there was
to do around the plant. In January, 1917, after pull-
ing ice, he was set to cleaning the flues of one of the
boilers. This was done by using a hose with an appli-
ance at the end. His testimony is to the effect that,
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when working at the end of the boiler next to the smoke-
stack, this was very hot work, causing him to perspire
freely; that, after working for about a week indoors
at boiler cleaning, he was put to work, after the ice
was pulled each day, to lower two pumps which were
supported by brick pillars above the well outside of
the building; that while engaged in’this work water
dripped upon him and he became very cold, the tem-
perature being about 15 to 18 degrees below zero; and
that, after having engaged in this work for about a
week, he contracted sciatic rheumatism, became unable
to work, suffered severe pain and was incapacitated
from that time to the time of the trial. For this con-
dition he claims compensation. There is testimony
that the boilers are in a large room with high ceiling
and that the temperature near the boilers is about 60
degrees, the same as in other parts of the room. Plain-
tiff was not required to work upon the pumps on the
same days that he was cleaning the boiler, and while
doing this the men would work until they were cold
and then would go into the building and warm them-
selves.

For the defense it was testified that the plaintiff had
complained of rheumatism in November, when he had
been off duty for eight days and had used liniment at
that time. Plaintiff says this was on account of a
strain of the back which he got from lifting a heavy
piece of ice. A physician testified for plaintiff that ex-
posure to heat for a number of days whereby the pores
became opened and the individual sweats profusely,
followed by several days of exposure to severe cold
and wet, would be apt to cause sciatic rheumatism; that
while arthritic rheumatism is accepted as a germ dis-
ease, this is not the case with sciatic rheumatism, and
that its causes are obscure. That in his judgment,
from the history plaintiff gave him, the sciatica was
the result of the chilling and of the extremes of tem-

perature.
102 Neb.—2
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Plaintiff insists that the illness was an ‘‘accident”’
as defined in the compensation act, while defendant in-
sists that the disease was contracted in the natural
course of events, and was not the result of accident.
The statute involved provides: ¢‘Compensation shall be
made for personal injuries to or for the death of such
employee by accident arising out of and in the course
of his employment.’”” Rev. St. 1913, sec. 3651. ‘‘ The word
‘accident’ as used in this article shall, unless a differ-
ent meaning is clearly indicated by the context, be con-
strued to mean an unexpected or unforeseen event, hap-
pening suddenly and violently, with or without human
fault and producing at the time objective symptoms
of an injury. The terms ‘injury’ and ‘personal in-
juries ’ shall mean only violence to the physicial struct-
ure of the body and such disease or infection as natu-
rally results therefrom. The said terms shall in no case
be construed to include occupational disease in any
form,’’ etc. Rev. St. 1913, sec. 3693.

Was the sickness of plaintiff an ‘“accident?’’ There
was no event which happened suddenly and violently
which produced at the time objective symptoms of an
injury. The statute provides that the terms ‘‘personal
injuries’’ and ‘“injury’’ ‘‘shall mean only violence to
the physical structure of the body.’” There was no
violence to the physical structure. The cases in this
state cited by plaintiff are clearly distinguishable. In
Manning v. Pomerene, 101 Neb. 127, upon which the
plaintiff places great stress, there was an actual acci-
dent. The injured man was endeavoring to move a
heavy iron beam when a strain or lesion occured iu
his physical structure which produced objective symp-
toms of an injury at the time. There was actual vio-
lence to the physical structure of the body in the cases
of Young v. Western Furniture & Mfg. Co., 101 Neb.
696, and Kanscheit v. Garrett Laundry Co., 101 Neb.
702, in which it was held that a sunstroke or heat stroke
came within the provisions of the statute. In each of
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these cases the stroke happened suddenly and unexpect-
edly and produced at the time objective symptoms of an
injury. Attention is called to cases cited in the notes
to L. R. A. n. s. 1916A, 283, 290 (Adams v. Acme Whate
Lead & Color Works, 182 Mlch 157) and L. R. A. n. s.
1917D, 103. There is a difference in the statutes of dif-
ferent states, and cases which in some states would be
held to be within the law are in other states necessarily
excluded. It is pointed out in the Bulletin of United
States Bureau of Labor Statistics No. 203, issued in
January, 1917, that the qualifying term ‘‘accidently”
does not appear in the laws of California (as amended
in 1915), Connecticut, Massachusetts, Ohio, West Vir-
ginia, and the féderal statutes of 1908 and 1917, so
that cases from those jurisdictions afford no light as
to whether cases of this nature fall within the Nebras-
ka statute. In practically every case in which the work-
man was held entitled to recover, which is at all sim-
ilar, the facts disclosed a sudden event happening at
a particular time to which the injury was directly trace-
able. Within this class of cases are sunstroke, heat-
stroke, hernia, and injuries from freezing. In a num-
ber of cases recovery has been allowed for death from
a subsequent disease such as pneumonia, but in such
cases there has always been some accident, such as
a miner being compelled by accident to the machinery
to stand in cold water for a long time, or a pilot jump-
ing into a boat which partly upset and caused him to
become wet and chilled resulting in sciatica, or some
other accidental occurrence. The accident may not al-
ways have affected the individual directly, but it set
a train of causative events in motion to which the dis-
ease was directly attributable. Alloa Coal Co., Ltd., v.
Drylie, 6 B. W. C. C. 398; Brown v. Watson, Ltd., 7
B. W. C. C. 259. Where a bill collector hurrying to
finish' his work became overheated, chilled by exposure,
which developed into pleurisy, it was held no accident.
McMillan v. Singer Sewing Machine Co., Ltd., 6 B. W.
C. C. 345.
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In the case at bar no accident has been shown. The
case is in no wise different than the ordinary case where
a man who has been engaged in indoor work for a time
does outdoor work in cold weather and contracts a
severe cold. Indeed, it may be questioned whether
the trouble according to the evidence of the doctor was
not, to some extent, at least, occupational, and the
statute expressly provides that the terms used therein
shall in no case be construed to include occupational
disease in any form. This court has already construed
very liberally the provisions of the statute; but to
hold that plaintiff’s sickness was the result of an ac-
cident would be in our opinion to go beyond any reason-
able construction. Even in Connecticut where *‘acci-
dent’’ is not a requisite it was held in a similar case
there could be no recovery. Linnane v. Aitna Brewing
Co., 91 Conn. 158,

The judgment of the district court is

AFFIRMED.

Sepewick, J., not sitting.

Baxk oF CorRTLAND, APPELLEE, V. EDWIN MaxEgy,
APPELLANT. '

FiLep DEcEMBER 15, 1917. No. 19096.

Trial: Directep VErpicT. The trial court should not direct the verdict
of the jury unless the evidence is so clear upon every point upon
which the verdict must depend that reasonable minds could not
come to any other conclusion.

Arpean from the district court for Lancaster county:
Avperr J. CornisH, JUpGE. Reversed.

J. B. Barnes, Edwin Mazey and George A. Adams,
for appellant.

J. J. Ledwith and Bruce Fullerton, contra.
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SepGWICK, J.

In this case the trial court directed a verdict and
entered a judgment for the plaintiff. The defendant
appealed. The action was upon a promissory note giv-
en by the defendant to W. B. Sprague, who was the
president and principal manager for the Lost Springs
Coal Company. The alleged consideration for the note
was the purchase of stock in that company. The note
was assigned by Sprague to the plaintiff bank. This
court upon the first presentation entered a judgment of
afirmance without an opinion. Afterwards a re-argu-
ment was ordered, and, upon further consideration of
the evidence in this record, we conclude that it is not
so clear that the note sued upon was fairly obtained,
upon a sufficient consideration, or that this plaintiff is
the owner of the note in due course without notice of
defendant’s rights as against the original payee as to
require the trial court to take the case from the con-
sideration of the jury. As the case will be again tried,
it is not deemed advisable to discuss or recite the evi-
dence.

The judgment of the distriet court is therefore re-
versed and the cause remanded for further proceedings.

REVERSED.

Rose and Corwnism, JJ., not sitting.

Mary MORAN ET AL., APPELLEES, V. WILLIAM CATLETT
i
‘ ET AL., APPELLANTS.

F1iep DEcEMBER 15, 1917. No. 19017.

1. Process: CONSTRUCTIVE SERVICE: AFFIDAVIT. “An affidavit for con-
structive service upon unknown heirs, under section .83 of the
Code, must be made by the plaintiff himself, if an individual, and
not by his attorney, and must be verified positively.” Moran wv.
Catlett, 93 Neb. 158.

2. Foreclosure of Tax Lien: JURISDICTION: RECITAL IN DECREE. A re-
cital in the decree rendered in an action to foreclose a tax lien



22 NEBRASKA REPORTS. [Vor. 102

Moran v. Catlett.

brought against a nonresident, that the court finds due and legal
notice of the filing and pendency of the action was given to the
defendants, will not supply the lack of facts necessary to confer
jurisdiction. Duwal v. Johnson, 90 Neb. 503; McKenna v. Pleasant,
96 Neb. 581,

3. Evidence: PReSUMPTION: JUDICIAL PROCEEDINGS. An alleged pre-
sumption in favor of the regularity of the proceedings of the court
cannot be made to contradict the record itself.

4. Appeal: Law oF THE CASE. A decision of this court on a former ap-
peal of a question presented by the record becomes the law of the
case, and such question will not ordinarily be re-examined on a
subsequent appeal. Mead v. Tzschuck, 57 Neb, 615.

ArpEsL from the distriet court for Perkins county:
Ernest B. Perry, Jupce. Affirmed.

Hawner & Craft, A. W. Lane and James 1. Rhea, for
appellants.

Wilcox & Halligan and R. H. Beatty, contra.

Hawmer, J.

This case is here for the second time. Moran v. Cat-
lett, 93 Neb. 158. It comes on appeal from the judgment
of the district court in favor of the plaintiffs. It
involves title to the southeast quarter of section 13,
township 10 north, range 39 west of the sixth P. M., in
Perkins county, Nebraska. The action is brought by
the plaintiffs to set aside certain conveyances founded
upon alleged tax sale certificate foreclosure proceedings,
and to be allowed to pay the taxes against said land and
to redeem it. At the first trial a demurrer to the plain-
tiffs’ petiticn was sustained and the cause dismissed.
The plaintiffs appealed, and this court reversed the
judgment of the district court. The judgment was
rendered on a demurrer to the petition. We held the
petition good. Whether our former judgment should
be adhered to is one of the questions which we are
called upon to determine.

On July 15, 1891, Patrick Fitzgerald died intestate
and the owner of an executory contract to purchase
from the Union Pacific Railroad Company the land in
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controversy. He left surviving him his widow, Mary
Fitzgerald, now Mary Moran, and one son, Patrick
Thomas Fitzgerald, who was born on the 17th day of
August, 1891, a month and two days after his death.
The widow of Patrick Fitzgerald completed the pay-
ment of the purchase price of the land, and on the 24th
day of January, 1894, the Union Pacific Railroad Com-
pany conveyed said land by deed to ‘‘the heirs at law
of Patrick Fitzgerald, deceased.”” The deed was re-
corded in the office of the county clerk of Perkins
county, August 10, 1894.

The 1894 taxes on said land and the subsequent taxes
remained unpaid, and on March 12, 1896, the land was
sold at a private sale to John W. Welpton. On Septem-
ber 19, 1900, said Welpton filed his petition to fore-
close his alleged tax lien, naming as defendants: ¢ Mrs.
Patrick Fitzgerald, full name to plaintiff unknown, the
heirs of Patrick Fitzgerald, further and full names to
plaintiff unknown, defendants.”’ ,

One of the issues in the instant case is whether the
plaintiff in the tax foreclosure case, John W. Welpton,
signed an affidavit to procure service by publication
on the defendants in the tax foreclosure case. It ap-
pears to be conceded that such an affidavit was neces-
sary and jurisdictional, and that without making anda
filing the same in the tax foreclosure proceedings the
judgment of the district court in the instant case
should be in any event affirmed. A careful examina-
tion of the files discloses no such affidavit. We will
examine the petition and each affidavit filed in the tax
foreclosure proceedings for the purpose of finding
whether Welpton himself signed either of them. We
will also examine the evidence concerning whether an
affidavit to obtain service by publication was ever filed
in the case by John W. Welpton. The petition in the
tax foreclosure case is signed John W. Welpton by
his attorney, and the verification to this petition is
signed and sworn to by his attorney September 12, 1900,
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before ‘‘J. B. Sherman, Clerk of Dist. Court.”” The
petition is shown by the filing mark to have been filed
September 19, 1900. On the 19th day of September,
1900, an affidavit was filed in said case entitled ‘‘John
W. Welpton, plaintiff, v. Mrs. Fitzgerald, and the
heirs of Patrick Fitzgerald.”” The affidavit is sworn
to by the attorney for the plaintiff before ‘‘J. B. Sher-
man, Clerk of Dist. Court,’”’ September 19, 1900. This
affidavit recites that on the 19th day of September,
1900, plaintiff filed his petition to foreclose ‘‘a tax
sale certificate upon the S. E. 1/, sec. 13, twp. 10 north,
range 39 west, which said real estate is in the name
of the heirs of Patrick Fitzgerald, deceased, as appears
from the numerical indexes in the office of the county
clerk of Perkins county, Nebraska; that said premises
were conveyed to said heirs by the Union Pacific Rail-
road Company; that affiant has written said company
and been informed by it that said heirs were in Chicago,
Illinois; that affiant has been unable to learn the names
or address of any of the said heirs and plaintiff has
been unable to do so, and their names and address are
to plaintiff wholly unknown and he is unable to ascer-
tain the same. Wherefore, affiant and plaintiff prays
that service may be made upon said heirs as unknown
and without naming them.’” The above affidavit is not
called by any name and is written with a pen.

On the 19th day of September, 1900, there was filed
in the office of the clerk of the district court for Perkins
county an affidavit, entitled as follows: ‘‘John W.
Welpton, Plaintiff, v. Mrs. Fitzgerald, wife of Patrick
Fitzgerald, other and full name to plaintiff unknown,
the unknown heirs of Patrick Fitzgerald, deceased, De-
fendants.”” It is called ‘“Affidavit for Service.”” It is
sworn to by the attorney for the plaintiff, and signed by
such attorney and sworn to by him before ¢“J. B. Sher-
man, Clerk of Dist. Court,”” Sept. 19, 1900. This affidavit
recites that the attorney for the plaintiff, naming such
attorney, deposes and says that he is the duly authoriz-
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ed attorney for the plaintiff herein; ‘‘that on the 19th
day of September, 1900, the plaintiff herein filed his
petition in the district court of Perkins county, Nebras-
ka, against the said defendants, Mrs. Fitzgerald, widow
of Patrick Fitzgerald, other and full name to plaintiff
unknown, the unknown heirs of Patrick Fitzgerald, de-
ceased, the object and prayer of which are to foreclose a
certain tax sale certificate issned by S. Wall, treasurer
of Perkins county, Nebraska, on the 12th day of March,
1896, at private tax sale for taxes assessed against the
southeast quarter, sec. 13, twp. 10, Range 39 west, in
Perkins county, Nebraska; that the plaintiff has paid as
subsequent taxes, duly and legally assessed against said
premises, the following sums, to wit:”’ The plaintiff
claims payment of taxes levied for 1895 to 1899, in-
clusive. It is then said that there ‘‘will be due the
plaintiff thereon, the 12th day of November, 1900, the
sum of $105.94. Plaintiff prays for a decree that the
defendants be required to pay the same, and that said
sum be decreed the first lien upon said premises, and
that 10 per cent. thereof be taxed as attorneys’ fees
and made a part of the decree. * * * That service of
summons cannot be made upon the said defendants or
any of them within this state. Wherefore, plaintiff
prays service upon said defendants by publication.””
The filing mark shows it was filed September 19, 1900.
On the 12th day of November, 1900, according to the
filing mark on the back of the original paper, the plain-
tiff in the tax foreclosure suit filed a paper in the office
of the clerk of the district court, entitled: ¢“John W.
Welpton, Plaintiff v. Mrs. Fitzgerald, widow of Patrick
Fitzgerald, full name to plaintiff unknown, and the un-
known heirs of Patrick Fitzgerald, Defendants.”” This
paper is signed ‘‘John W. Welpton, Plaintiff,”” by his
attorney, giving the name of the attorney. It is veri-
fied by such attorney, and appears to have been sworn
to by such attorney, naming him, before ‘‘J. B. Sherman,
Clerk of District Court,’’ on the 12th day of November,
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1900. The body of the foregoing paper reads: ‘‘Comes
now the plaintiff and alleges that he is the holder and
owner of a tax sale certificate set forth in plaintiff’s
petition; that the property involved in this cause ap-
pears by the records to be owned by the heirs of Patrick
Fitzgerald, having been deeded to said heirs by the
Union Pacific Railroad Company; that plaintiff has
made all possible inquiry to discover the address of
said heirs and has been unable to find the same; that
plaintiff is informed by the Union Pacific Railroad
Company that deed was forwarded to the said heirs at
Chicago, Illinois, but plaintiff has been unable to dis-
cover the names of said heirs or their address. Where-
fore, plaintiff prays that said heirs may be served by
publication as the unknown heirs of Patrick Fitzgerald,
deceased.’”” There is a verification to the above paper,
which avoids calling it by any name, and which recites
on information and belief that the person making it,
calling him by name, ‘‘is the duly authorized attorney
for the plaintiff in the above-entitled action; that
the matters and facts herein set forth are true as he
verily believes.”

The certified copy of the appearance docket in the
tax foreclosure case shows the filing of the petition
September 19, 1900, and on the same day the filing of
two affidavits, one designated as ‘‘ Affidavit for Service,”’
and one simply as ‘¢ Affidavit;’’ also, that on November
12, 1900, an ‘‘Affidavit’’> was filed. This corroborates
the proof offered in the shape of the original files and
the oral testimony for the plaintiff. While the appear-
ance docket entries do not show by whom the affidavits
mentioned were made, the files show ¢‘Affidavit for
Service’’ filed September 19, 1900, and another ‘‘Affi-
davit”’ filed on September 19, 1900, and thereafter the
filing of an ‘‘Affidavit’”’ November 12, 1900. There
is an agreement as to the number of affidavits filed,
the time of filing them, and where one of the affidavits
is named ¢ Affidavit for Service’’ the appearance docket
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designates it in the same way. No other affidavit is
shown to have been filed which might correspond to an
affidavit made by the plaintiff himself. The complete
record agrees with the appearance docket and with
the original files.

The affidavit written with a pen, and which in its
position in the files in the bill of exceptions here is next
to the petition and immediately on top of it, recites
that it was written on the 19th day of September, 1900,
and is sworn to on. that date and filed on the same day.
It is naturally suggested to the mind that this affidavit
written with a pen, and which was filed at the same
time as the petition, was filed for the purpose of ob-
* taining jurisdiction. The first afidavit must have been
deemed insufficient, or a second affidavit would not
have been filed. The ‘‘Affidavit for Service,”” which is
in typewriting, and the next affidavit thereafter in the
files, being next to the affidavit written with a pen and
immediately above it, appears to have been sworn to
on the 19th day of September, 1900, and the filing mark
on it is on that day. The affidavit written with a pen
and also the affidavit in typewriting immediately next
thereto are both sworn to by counsel for the plaintiff
in the tax foreclosure case and appear to have been
filed on the 19th day of September, 1900. It may be
asked what was the purpose of filing the third ‘‘Affi-
davit,”’ the paper of the date of November 12, 1900.
The two prior affidavits being the affidavits filed Sep-
tember 19, 1900, must have been deemed insufficient
by counsel, or the paper referred to as the third ‘‘Affi-
davit’’ would not have been prepared and filed. And
it is such a peculiar affidavit. The affiant himself,
being the attorney of the plaintiff in that tax fore-
closure case, states ‘‘that plaintiff is informed by the
Union Pacific Railroad Company’’ that the deed had
been forwarded ‘‘to said heirs at Chicago, Illinois.”’
The attorney does not in this ‘“Affidavit’’ allege what
he himself is informed or knows, but he alleges the
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plaintiff ‘‘is informed.”” Then he says that ‘‘plaintiff
has been unable to discover the names of said heirs,”’
ete. If counsel for plaintiff in the tax foreclosure case
filed his own affidavits, three of them, besides the peti-
tion, and at the time himself thought they were suffi-
cient to enable the court to acquire jurisdiction, was
there any reason why he should have thought it neces-
sary then to file the affidavit of the said plaintiff? In
any event, this paper must have been intended by plain-
tiff’s attorney to perform some service. It was a
statement made under oath because verified by the
attorney. It was made on behalf of the plaintiff in
that case. It could not be a petition, because a peti-
tion had already been filed. It was probably filed
just before the making of the order of November 12,
1900, directing that service be made by publication
for four consecutive weeks. In the mind of the at-
torney it must have been intended to perform some
function, or he would not have prepared, and filed it.

The journal entry of the order of November 12, 1900,
directing that service be made by publication for four
consecutive weeks, recites: ‘“And it appearing to the
court from the affidavit of the plaintiff annexed to his
petition;’’ but we do not find any affidavit annexed to
the petition, or any evidence that an affidavit was ever
attached to the petition. The affidavit above referred
to which was written with a pen and the affidavit call-
ed ‘‘Affidavit for Service’’ appear to have been both
signed and sworn to by counsel for the plaintiff in the
tax case and were filed on the 19th day of September,
1900, and they follow one above another beginning on
ton of the petition, the petition being on the bottom
of the files as they are fastened together in the bill of
exceptions, and the affidavit written with a pen is next
to and immediately on top of the petition, and the type-
written affidavit of the same date, the one called ‘“Affi-
davit for Service,”” being placed immediately on top
of the affidavit written with a pen. It would seem to be


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































