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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICIAT-
ING AT THE ISSUANCE OF THIS VOLUME.

N e X X . i
“Eibs‘i',ic{’f Counties in District Judges in District Iggs&%%rgcee
First ..... Johnson, Nemaha, Paw-| John B. Raper ...... .. | Pawnee City

nee and Richardson.

Second Cass, Otoe and Sarpy. | James T. Begley ...... Plattsmouth

Third ..... Lancaster. Frederick E. Shepherd WLincoln

P. James Cosgrave .... |Lincoln
William M. Morning Lincoln
Willard E. Stewart Lincoln

Fourth ...| Burt, Douglas and |, George A. Day ..... .. Omaha

Washington. Lee S. Estelle ........ Omaha
Charles Leslie ........ Omaha
William A. Redick Omaha
Willis G. Sears ...... Tekamah
Alexander C. Troup ... |Omaha
Arthur C. Wakeley .... |Omaha

Fifth .....| Butler, Hamilton, Polk,| George F. Corcoran York
Saunders, Seward Edward E. Good ...... Wahoo
and York.

Sixth .....| Boone, Colfax, Dodge, @ Frederick W. Button .. |Fremont
Merrick, Nance and '@ George H. Thomas .... [Columbus
Platte.

Sevénth Clay, Fillmore, Nuck- | Ralph D. Brown ...... Crete
olls, Saline and
Thayer.

Eighth Cedar, Dakota, Dixon | Guy T. Graves ....... Pender
and Thurston.

Ninth Antelope, Cuming, William V. Allen Madison
Knox, Madison, Anson A. Welch ...... Wayne
Pierce, Stanton and
Wayne.

Tenth Adams, Franklin, Har- { William C. Dorsey Bloomington
lan, Kearney, Phelps | Harry S. Dungan Hastings
and Webster.

Eleventh Blaine, Garfield, Grant, |James R. Hanna ...... Grand Island
Greeley, Hall, Hook- | Bayard H. Payne Grand Island
er, Howard, Loup,

_ Thomas, Valley and
Wheeler.

'fwelfth Buffalo, Custer, Logan | Bruno O. Hostetler .... {Kearney
and Sherman.

Thirteenth Cheyenne, Dawson, | Hanson M. Grimes .... |North Platte
Deuel, Keith, Kimball,

Lincoln and McPher- .
son.

Fourteenth | Chase, Dundy, Frontier, { Ernest B. Perry ...... Cambridge

Furnas, Gosper,
Hayes, Hitchcock;
Perkins and Red Wil-

low.

Fifteenth Boyd, Brown, Holt, | Robert R. Dickson O’'Neill
Keya Paha and Rock.

Sixteenth Box Butte, Cherry, | William H. Westover .. |Rushville
Dawes, Sheridan and
Sioux.

Seventeenth| Arthur, Banner, Gar- ‘Ralph W. Hobart ..... Gering
den, Morrill and
Scott’'s Bluff. |

Eighteenth | Gage and Jefferson. ]Leander M. Pemberton | Beatrice

(iv)
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During the period covered by these reports, in addition
to the cases reported in this volume, there were 12 cases
affirmed by the court without opinion, and 125 cases dis-
posed of by the supreme court commission.
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AMENDMENT TO RULES OF THE SUPREME COURT

Rule 12, part (1), is amended so as to make the last paragraph
read as follows:

‘“Every reference to an adjudicated case shall be by the title thereof,
as well as by the volume and page where it may be found, indicating
the tribunal, and the particular edition of any text-book referred to
must be given in connection with the cited page or section thereof,
Every reference to a statutory provision of Nebraska shall be to the
edition of the Revised Statutes published by the state of Nebraska, if
the provision is found therein, or to the session laws.” .

(xxxvi) [100 Nes.
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CASES DETERMINED

- - IN THE

SUPREME COURT OF NEBRASKA

.. JANUARY TERM, 1916.

JAMES B. NORTHCUTT, APPELLEE, v. MIsSOURI PAciFic RAIL-
wAY COMPANY, APPELLANT.

FiLep Junse 3, 1916. No. 18710.

Costs: ATTOoRNEY’S FEE. Under the statute making a common carrier
liable for an attorney’s fee in a suit wherein plaintiff recovers
damages for the loss of, or injury to, freight, the supreme court
is not authorized to allow plaintiff an attorney’s fee for services
on appeal. Rev. St. 1913, sec. 6063. .

AppEAL from the district court for Otoe county: JAMES
T. BecLEY, JupgE. Motion for allowance of attorney’s fee.
Motion denied.

B. P. Waggener, J. A. C. Kennedy and Philip E. Horan,
for appellant.

0. E. Leidigh and C. A. Robbins, contra.

PER CURIAM.

In the district court for Otoe county plaintiff, a con-
signee, recovered a judgment against defendant, a common
carrier, for the loss of property in transit. Included in
- plaintiff’s recovery was an attorney’s fee allowed pursuant
to statute. Rev. St. 1913, sec. 6063. Defendant appealed
to this court, where the judgment of the district court was
affirmed April 15, 1916, without an opinion. By motion
plaintiff now asks for the allowance of an additional fee

100 NEb.] (1)
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for the services of his attorney in this court. The motion
is resisted on the ground that the supreme court has no
authority to make such an allowance. The statute au-
thorizing an attorney’s fee in addition to plaintiff’s claim
for damages for the loss of, or injury to, freight provides:
“In the event such claim, which shall have been filed as
above provided within ninety days from the date of the de-
livery of the freight in regard to which damages are
claimed, is not adjusted and paid within the time herein
limited, such common carrier shall be liable for interest
thereon at seven per cent. per annum from the date of the
filing of such claim, and shall also be liable for a reason-
able attorney’s fee to be fixed by the court, all to be re-
covered by the consignee or consignor, or real party in
interest, in any court of competent jurisdiction.” Rev. St.
1913, sec. 6063.

May the supreme court, upon affirming a judgment
against a common carrier for loss of, or damage to, prop-
erty in transit allow plaintiff a reasonable attorney’s fee
for services on appeal in addition to that allowed by the
district court? Such an allowance is purely statutory.
Wallace v. Sheldon, 56 Neb. 55. A party asking for an
attorney’s fee as part of his recovery must bring his case
within the terms of the statute. FEddy v. German Ins. Co.,
51 Neb. 291. In the case just cited it was held that a stat-
ute directing the court rendering judgment against an in-
surance company to allow plaintiff a reasonable attorney’s
fee to be taxed as part of the costs did not authorize the
supreme court, in affirming a judgment against the in-
surer, to allow plaintiff a fee in addition to that allowed
by the district court. To the same effect is Merriam Mort-
gage Co. v. St. Paul Fire & Marine Ins. Co., 97 Kan. 190.

The expression “all to be recovered by the consignee or
consignor,” as used in the Nebraska statute, seems to in-
dicate that the legislature intended to limit the allow-
ance of the attorney’s fee to the court rendering judgment
for the items enumerated, namely, damages, interest, and
attorney’s fee. The statutory power of the district court



VoL. 100] JANUARY TERM, 1916. 3

Northcutt v. Missouri P. R. Co.

to allow plaintiff an attorney’s fee upon rendering judg-
ment for plaintiff does not confer upon the supreme court
power, in the event of an affirmance, to allow an additional
attorney’s fee for services on appeal, though plaintiff, by
reason of such appeal has been compelled to incur addi-
tional expenses for legal services. Sedgwick v. Dizon, 13
Neb. 545; Murrey v. Swanson, 18 Mont. 533; State v.
Thomas, 76 Kan. 447,

Plaintiff relies upon Louistille & N. R. Co. v. Dickerson,
191 Fed. 705. The statute there construed provided, in
a suit to enforce an order of the interstate commerce com-
mission awarding reparation to plaintiff: “The petitioner
shall not be liable for costs in the circuit court nor for
costs at any subsequent stage of the proceedings unless
they accrue upon his appeal. If the petitioner shall finally
prevail he shall be allowed a reasonable attorney’s fee, to
be taxed and collected as a part of the costs of the suit.”
34 U. 8. St. at Large, ch. 3591, sec. 5, p. 590. The court.
held that, upon -affirming a judgment in favor of plaintiff,
the circuit court of appeals was authorized to allow plain-
tiff a reasonable attorney’s fee in addition to that allowed
by the circuit court. The case is distinguishable. The
federal statute contemplates the allowance of a reasonable
attorney’s fee, “if the petitioner shall finally prevail.”” The
term “finally prevail” extends to the circuit court of ap-
peals. If the petitioner shall finally prevail, he is entitled
to an attorney’s fee therein. The Nebraska statute con-
templates that a reasonable attorney’s fee shall be allowed
as a part of the recovery, and it must therefore be allowed
by the court rendering the judgment. An additional al-
lowance in case of an unsuccessful appeal by the common
carrier does not appear to have been contemplated by the
legislature.

The motion is therefore

OVERRULED.

’
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Smith v. Lohr.

ELpERT P. SMITH, APPELLEE, V. WiLLIAM R. LoHR, AP-
PELLANT.

FiLep JUNE 3, 1916, No. 18866.

Contracts: Breacm: Remepies. On refusal to perform a contract for
the exchange of properties, the injured party may, at his election,
treat the contract as terminated and .sue for the value of the
property he has delivered to the defaulting party.

APPEAL from the district court for Custer county : BRUNO
O. HosTeTLER, Judge. Affirmed. ’

Sullivan, Squires & Johnson, for appellant.
C. L. Gutterson and Frank Kelley, contra.

MORRISSEY, C. J.

Plaintiff was the owner of an undivided one-half inter-
est in a merry-go-round, and defendant was the owner of
a small lhouse and lot in the village of Merna. They
entered into an oral agreement under the terms of which
plaintiff was to transfer his interest in the merry-go-round
to the defendant, pay him $100 in cash and give him a
note and mortgage for $300, and defendant was to con-
vey the house and lot to plaintiff.

Plaintiff alleges that he delivered the merry-go-round
to defendant, who took the same into his possession and
operated it for two or three weeks, and that plaintiff took
immediate possession of the house and lot; that he ten-
dered $100 to defendant, and was ready and willing to ex-
ecute the note and mortgage, and demanded a deed to the
house and lot from defendant, but that defendant failed
to execute and deliver the deed; that defendant had not
returned the merry-go-round, but, on the contrary, had
disposed of the same, and prayed judgment for $800, which
he alleged to be the value of his interest in the merry-
go-round. : -
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The answer contains the usual formal admissions, with
a general denial of the allegations not admitted, followed
by the allegations that the merry-go-round was out of
repair; that after an inspection he determined not to pro-
ceed further with the deal; followed by the specific al-
legation that defendant never took possession of the
property ; a denial that plaintiff ever took possession of the
real estate, paid the $100 in cash, or executed and de-
livered the note and mortgage; and pleaded affirmatively
that, in due season, defendant had notified plaintiff that
he would not make the exchange of property.

The reply was a denial of all new matter set out in the
answer. There was a verdict and judgment for the plain-
tiff for $286, and defendant has appealed.

There are two assignments of error. The first, that the
court erred in giving instruction No. 8, which is as fol-
lows:

“You are instructed that, if from the evidence and in-
structions of the court you find for the plaintiff that the
trade was agreed upon, and that defendant accepted and
took possession of the merry-go-round, then you will find °
for the plaintiff and assess the amount of his recovery at
one-half the fair reasonable market value of the swing
at the time of the trade, if you believe a trade was agreed
upon, with 7 per cent. interest from June 6, 1913.”

First, it is complained that this instruction takes from
the jury the question of whether Lohr had appropriated
the merry-go-round to his own use. It is said that the
answer in legal effect denies that he converted the merry-
go-round, and that whether he had taken possession was an
issue for the jury to determine, and that this instruction
took this question away from the jury. This is a rather
technical refinement. The testimony shows that at the
time the negotiations were had the merry-go-round was at
the town of Stapleton ; that defendant, in company with the
owner of the other one-half interest, took it out of its
place of storage, set it up, operated it for two or three
weeks, and retained the proceeds. It is neither alleged



6 NEBRASKA REPORTS. [Vor. 100

Smith v. Lohr.

nor shown that it was returned to the plaintiff. It being
shown without question or dispute that defendant had
gone thus far in taking it into his possession, and no at-
tempt being made to show that he had returned the prop-
erty to plaintiff, the jury could not have been misled by
this instruction on the question of possession.

It is next said that the instruction lays -down an erro-
neous rule as to the measure of damages. It will be noted
that by this instruction the jury are left to ascertain the
value of plaintiff’s interest in the merry-go-round at the
time it was taken over by defendant, and assess the dam-
ages accordingly. The point sought to Le made is that
plaintiff has not pleaded a rescission of the contract, and
therefore cannot recover the value of the property parted
with.

“On breach of contract the injured party has his choice
of three remedies in a proper case. He may sue on the
contract for the damages he has sustained by reason of the
breach; or he may consider the contract terminated by the
breach-and sue on the quantum meruit under an implied
- contract and recover for his services and the amount ex-
pended by him on the contract; or he may have recourse
to equity and compel a specific performance of the con-
tract, notwithstanding the breach.” 3 Elliott, Contracts,
sec. 2095.

In Thompson v. Gaffey, 52 Neb. 317, it is said: “Where
one party to an express contract is wrongfully prevented
by the other party from completing, he may sue upon the
contract for a breach thereof, and the measure of his dam-
ages will be the value of the part performed as measured
by the contract price plus the profits, if any, which would
have accrued to him had he completed the contract accord-
ing to its terms; or he may ignore the contract and de-
clare upon a quantum merwit or quantum valebat, in which
case the measure of his damages will be the fair and rea-
sonable value of what he has done.”

The only other assignment relates to the sufficiency of
the evidence to support the verdict. The proof is conclu-
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sive as to defendant having helped to set up the merry-
go-round, helped to operate it for two or three weeks, he
selling tickets and receiving the money the greater part
of the time, and that he has never returned it to plaintiff.
Defendant offered no proof as to the value. There ir no dis-
pute on that question, and, indeed, the proof would sus-
tain a verdict for a greater amount,
Judgment is
AFFIRMED.

Louis COHN, APPELLEE, V. CHICAGO & NORTHWESTERN RAIL-
wAY COMPANY, APPELLANT.

FiLEp JUNE 3, 1916. No. 18885.

1. Carriers: DrerLayep SuIpMmENT: Liasirity. To entitle the plaintiff
to recover for negligent delay in transporting an interstate ship-
ment of live stock, it is necessary to introduce some competent evi-
dence tending to show the length of time ordinarily required to
transport the shipment from the place where it was received to
the point of delivery, and that a longer time was actually con-
sumed than was necessary for that purpose.

: REFUSAL To WITHDRAW INSTRUCTION. It is reversi-
ble error for the court to refuse to withdraw from the jury a
charge of negligent delay in the transportation of live stock, where
no competent evidence is introduced to support such a charge.

3. Evidence examined, its substance set out in the opinion, and held
to be insufficient to support the verdict.

APPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Reversed.

A. A. McLaughlin, Wymer Dressler and Lyle Hubbard,
for appellant.

A. L. Timblin and Charles L. Dundey, contra.
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BARNES, J.

Plaintiff commenced this action in the county court of
Douglas county against the Chicago & Northwestern Rail-
way Company to recover damages which he alleged he
had sustained to a shipment of horses from LaBeau,
South Dakota, to South Omaha, in this state.

On a trial in the county court plaintiff had a judgment,
and the defendant appealed to the district court. The
case was tried in that court on a petition which alleged,
in substance, that the shipment of horses in question was
received by the Minneapolis & St. Louis Railroad Compan y,
was transported by that company to Northville, in the
state of South Dakota, and there delivered to the defend-
ant company at about 6: 30 p. m. on the Tth day of Sep-
tember, 1909; that the horses were transported from that
point to the place of destination at South Omaha, Ne-
braska; that the distance from Northville, South Dakota,
to South Omaha, Nebraska, over the line of defendant’s
railroad is about 352 miles, and the usual and necessary
time for transporting live stock over said road between
said points is not to exceed 30 hours, but that said horses
did not reach South Omaha until about 6 a. m, on the
12th day of September, 1909, being in excess of 95 hours
from the time said horses were received by the defendant
for said transportation; that they were confined in the
cars on the line of defendant’s road for about 78 hours,
of which time an excess of 12 hours was consumed in the
yards of said company, and an excess of 65 hours running
time on said road; that the delay in transportation of
said horses occurred at Northville, South Dakota, and at
various other points between Northville and South Omabha,
the exact location of which points is not known to the
plaintiff; that said horses were subjected to rough han-
dling and careless and negligent treatment by the defend-
ant between Redfield, South Dakota, and Huron, South
Dakota, and at various other points between Northville
and Redfield and between Huron and South Omaha.
Plaintiff alleges that such rough handling and careless
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and negligent treatment occurred at all points between
Northville and South Omaha; that no part of such delay
in transportation nor any part of the rough handling and
careless and negligent treatment of said horses was in
any manner the fault of the plaintiff; that, by reason of
such unnecessary and unreasonable delay in transpor-
tation and such rough handling and careless and negligent
treatment of said horses by the defendant, the plaintiff
was damaged to the amount of $801 by reason of the
gaunt, stale, bruised and damaged condition of said
horses. Plaintiff prayed judgment for said sum of $801.

The defendant, by its answer, admitted that it was a
common carrier, and that it received the shipment of
horses at Northville, but denied all other allegations of
the petition, and alleged that plaintiff accompanied the
shipment as a caretaker, under the ordinary contract for
that purpose, and that, if the plaintiff’s horses were in-
jured by delay or want of proper care, including feeding
and watering, the same was not the fault of the defendant
company, but was caused by the fault and neglect of the
plaintiff, and not otherwise. The reply was, in substance,
a general denial.

The cause was tried to a jury. The plaintiff had a
verdict for $1,065.31. Defendant’s motion for a new trial
was overruled. Judgment was rendered on the verdict, and
the plaintiff was awarded an attorney’s fee of $150. The
defendant has appealed.

Appellant, among other assignments of error, contends
that the verdict of the jury is not sustained by sufficient
evidence. It appears that plaintiff was his own witness
and gave the only testimony in the record by which he
sought to establish delay and rough handling of the horses
in the matter of transportation. His evidence was, in
substance, as follows: I lad three car-loads of horses
at LaBeau. I asked the agent at that point to wire to the
defendant to stop its train and take them up at North-
ville. When I arrived at that point the defendant’s train
had gone. I hunted up the agent, and he wired the situ-
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ation to the defendant company, and the conductor of
the train came back from Redfield to Northville with his
engine and crew. When they got there they unloaded
the horses about midnight and placed them in the yards
at that point. They were not fed or watered there. They
were reloaded into the cars about noon the next day, and
went on to Redfield, which was the next stop. The run
from Northville to Redfield was pretty fair. The horses
were taken into the train at Redfield and forwarded to
Huron, arriving there about 7: 30 p. m. of the same day.
The run from Redfield to Huron was a local one. They
were unloading fence posts all along the road. They shook
my horses up and down every time they unloaded the posts.
They jarred them to pieces. They had a gondola car, or
open box car. I expect I rode in the caboose. They kept
me delayed all the afternoon until night.

Regarding the question of feeding and watering the
horses at Northville, the agent of the company and others
who assisted in unloading them testified that they were
watered; that they pumped the watering trough in the
yards full and the horses drank. The testimony also
showed that a load of hay was put into the stock-yards
so that the horses could eat the same if they desired. The
plaintiff admitted those facts upon cross-examination, but
insisted that the water was poor and the horses did not
drink it.

Regarding the run from Redfield to Huron, the con-
ductor of the train in which the horses were placed testi-
fied that the run occupied practically just two hours; that
he had no fence posts in the train at all; that his train

. Sheet, made up by himself, on that day, showed “barley,
shingles, barley, wheat, wheat, barley, lumber, barley,
wheat, lumber, wheat, wheat, wheat, one empty box car,
wheat, barley, wheat, barley, wheat, emigrants, lath, three
cars horses;” that the three cars of horses were at the head
end of the train next to the engine; that he had no company
material or posts whatsoever, and did no work between
Redfield and Huron on that trip; that they arrived at
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Huron at 7 p. m.; that he had no gondola car on the train
at all, and had no men or crew whatsoever with him for
the purpose of throwing off posts or anything else. The
chief train dispatcher for the defendant at Huron cor-
roborated him and testified as to the record of the move-
ment of the train. It appears that the distance from Red-
field to Huron is 40.4 miles, and the actual running time
of the train in which the horses were transported from
Redfield to Huron was 2 hours and 14 minutes. This
time included a stop at a railroad crossing just south of
Redfield, which would take about five minutes; another
crossing stop at Valley Junction to turn a switch and
come into Huron on the main line. This would require
about five minutes. They stopped at another point and
registered, which time required about five minutes. So
it was conclusively established that the actual running
time for the 40.4 miles was 2 hours, or 20 miles an hour.
It is therefore apparent that the defendant’s train did
not have a load of posts on the run from Redfield to Huron,
and there was no delay on said run. It further appears
that, when the train arrived at Huron, the defendant had
other shipments of freight sufficient to make up a special
train if plaintiff’s horses were included therein. The
train dispatcher desired to make up such a train and run
the horses through without stopping. The plaintiff, how-
ever, refused to go forward, and insisted that the horses
had not been fed or watered at Northville, and so the
horses were unloaded at Huron, were placed in the de-
fendant’s yards, and were again fed and watered. The
next morning they were taken into a train and forwarded
to Hawarden, which is the next stop, or the termination
of the division. The plaintiff testified that the run from
Huron to Hawarden was a local one; that they took off
merchandise and made stops according to the dispatcher’s
orders; that, aside from its being a local, it was a good
run; just fair; nothing to brag of. Plaintiff further tes-
tified that they stopped in Hawarden only long enough
to make up the train, and that they had a good run from
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Hawarden to Alton; that they arrived there at 11 o’clock
on September 9. At Alton the shipment was delivered to
the Chicago, St. Paul, Minneapolis & Omaha Railway
Company, and handled by that company to Sioux City.
The horses were delivered at the Sioux City stock-yards
early on the morning of September 10. They were cared
for by the stock-yards company during that day, and re-
loaded and redelivered to defendant at Sioux City at 5
p. m. on September 10, 1909, and arrived at South Omaha
at 6 o’clock on the morning of September 11, 1909, which
was the usual and proper tine for a run between Sioux
City and South Omaha. When the horses arrived at South
Omaha they were delivered by defendant to the Union
Stock-Yards Company at 6 o’clock on the morning of Sep-
tember 11, 1909, and plaintiff did not see them upon their
arrival, but saw them for the first time at South Omaha
about noon on September 11. They were then in the
stock-yard pens. Witnesses for the plaintiff testified that,
when the horses were seen at the stock-yards at South
Omaha, they were gaunt and looked as though they had
had a long, hard run; that eleven head were somewhat
badly skinned and bruised. There was no testimony as to
what plaintiff paid for the horses when he bought them in
South Dakota, and there was no evidence as to what they
were worth at that point. There was some evidence as to
what they would have been worth had they arrived in
good condition at South Omaha, and there was evidence
tending to show what they actually sold for. It appears
that the only evidence tending to show any rough handling
or neglect on the part of the defendant company was
plaintiff’s own- testimony. There is no doubt but that the
plaintiff suffered some slight damage in relation to the
shipment of horses, but, as we view the evidence, it was
clearly insufficient to sustain the amount of plaintiff’s
recovery. It further appears that plaintiff failed to at-
tend to feeding and watering his horses, and that he ob-
structed the defendant while it was attempting to per-



VoL. 100] JANUARY TERX, 1916. 13

Cohn v. Chicago & N. W. R. Co.

form that duty. He was quarrelsome and abusive in his
conduct toward the defendant’s servants and agents.

The appellant requested the court to withdraw from the
jury the question of negligent delay. Its request was re-
fused. Considering the condition of the evidence, we are
of opinion that the request should have been granted. The
plaintiff’s action was based in part on defendant’s alleged
negligent delay in transporting his horses from Northville,
South Dakota, to South Omaha, Nebraska. As we view
the record, the plaintiff failed to show any delay caused
by unloading, feeding and watering his horses in North-
ville. On the contrary, the testimony clearly establishes
the fact that the shipment reached Redfield in time to be
taken by the first train out of that station after they
reached Northville on the way to Huron. No delay was
shown at either Northville or Redfield, and there was no
testimony tending to show any delay in the transportation
from Huron to the place of destination, which was South
Omaha, Nebraska. In order to recover for such delay, it
was necessary for him to introduce some competent evi-
dence tending to--show the length of time ordinarily re-
quired to transport a shipment from the place where re-
ceived to the point of delivery, and that a longer time was
actually consumed than was necessary for that purpose.
Johnston v. Chicago, B. & Q. R. Co., 70 Neb. 364; Cleve
v. Chicago, B. & Q. R. Co., 77 Neb. 166. In Chicago, St.
P, M. & O. R. Co. v. Kroloff, 217 Fed. 525, it was held to
be reversible error to refuse to withdraw unsupported
charges of negligence from the jury. e are thercfore of
opinion that by refusing defendant’s request the court
committed reversible error.

The overwhelming weight of the evidence shows that
plaintiff’s horses were unloaded into the company’s yards
at Northville for that purpose about midnight of Septen-
ber 7; that they were fed and watered by persons who testi-
fied to that fact and who were wholly disinterested in the
outcome of this litigation. Tt is true that the water was
not the best, but it appears that other horses were kept



14 NEBRASKA REPORTS. [VoL. 100

Cohn v. Chicago & N. W. R. Co.

in the yards and they drank the water. The testimony of
the defendant’s witnesses was that the horses in question
drank when the watering troughs were filled. Again, the
plaintiff testified on his direct examination that the horses
were not unloaded, fed and watered on the night of the
8th at Huron, South Dakota. Ile admitted, however, on
cross-examination, that he went to the hotel and went to
bed before 12 o’clock that night; that he paid no attention
to feeding and watering his horses, and insisted that it
was up to the defendant to perform that duty, and the
only reason he gave for his statement that they were not
fed and watered was that he found the horses loaded in
the cars ready to go forward the next morning at about
6 o’clock. Witnesses who were wholly disinterested in
the result of this suit testified that they assisted in un-
loading, feeding and watering the horses at Huron. There-
fore, that fact was clearly established.

On the question of rough handling, the evidence is not
so clear, and it is possible that plaintiff might have been
entitled to some recovery on that branch of the case, but
the evidence does not sustain the amount of plaintiff’s
judgment.

As we view the record, the verdict of the jury was ex-
cessive. It seems apparent that defendant did not have a
fair trial.

The judgment of the district court is reversed and the
cause is remanded for further proceedings.

REVERSED.

SEDGWICK, J., dissenting.

The rule stated in Johnston v. Chicago, B. & Q. R. Co.,
70 Neb. 364, that there must be evidence of the length of
time ordinarily required in a shipment, does not seem to
me to be applicable in this case. The plaintiff alleged that
the time usually required was 30 hours. The only
answer made to this allegation is a general denial, which,
of course, could be made if the time was 31 hours, but
would not in such case constitute a defense. The defend-
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ant should have alleged the regular time if it was much
more than the time alleged by the plaintiff. The defend-
ant in its answer said: “If said consignment of horses
encountered any unnecessary delay,” etc. This, together
with its evasive denial, would in law amount to an ad-
mission that the time was at least very nearly as alleged
by the plaintiff.

It would appear that this is the only point of law upon
which the reversal is predicated. The first paragraph of
the syllabus makes this the principal point determined,
and it is said in the opinion: “In order to recover for
such delay, it was necessary for him to introduce some
competent evidence tending to show the length of time
ordinarily required to transport a shipment from the
place where received to the point of delivery.” I suppose
the second paragraph is predicated upon the first. The
third paragraph simply says that the evidence does not
support the verdict. Of course, that is for the reason
stated in the first paragraph of the syllabus. As “the
length of time ordinarily required to transport the ship-
ment, from the place where it was received to the point of
delivery” is fixed by the pleadings,, 1 cannot see that the
opinion states any ground for reversal.

Fawcerr, J., concurs.

Amo0s A. GALT ET AL., APPELLEES, v. CARSON HILDRETH,
APPELLANT.,*

FrLep JunE 3, 1916. No. 18938.

1. Compromise and Settlement. A settlement of a matter in contro-
versy between the officers and directors of a bank on the one hand,
and other persons interested as alleged debtors in the transaction
on the other hand, where no fraud is alleged or proved, is bind-
ing on all parties to such settlement.

#0Opinion modified. See opinion, p. 422, post.
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2. Banks and Banking: SALe oF STock: CoONTRACT: ENFORCEMENT.
‘Where, in making a sale of bank stock, the president of the
bank agreed to pay to the purchaser notes held by the bank on
a given date amounting to $3,000, to be selected by the purchaser,
the contract may be enforced after the purchaser has exercised
his right of selection.

3. : : . An agreement on the part of the seller
to pay to the purchaser three-fifths of the difference between the
profits of the bank for a designated year and $8,000 net profit is
an enforceable agreement.

: ProFITS. In estimating the amount of the net prof-
its, the guaranty fund required by the banking department to be
set apart under the banking laws of the state may be deducted
from the gross profits.

6. Judgment: ConcLusIVENEsS. The defense successfully made by one
of the signers and indorsers of a note, if not made on purely
personal grounds, will bar a future action by the same plaintiff
on the same obligation against another joint defendant.

APPEAL from the district court for Lancaster county:
WiLLarp E. STEWART, JUDGE. Affirmed.

Flansburg & Flansburg, for appellant.
Stewart & Stewart, contra.

BARNES, J.

This was an action brought in the district court for
Lancaster county by Amos A. Galt and Reuben P. Galt
against Carson Hildreth and the Franklin State Bank, to
recover a balance alleged to be due on the following con-
tract: “Carson Hildreth hereby gives the parties of the
second part the privilege on January 1, 1913, of selecting
notes to the value of $3,000 out of the notes on hand be-
longing to the bank in the regular loans and discounts on
November 10, 1911, and the said Carson Hildreth agrees
to pay the bank the face value with accrued interest from
November 10, 1911, to January 1, 1913, on said notes. It
is further agreed that, if the net profits of the bank for
the calendar year 1912 shall not equal $8,000 after al-
lowing salaries to the amount of $3,600, the said Carson
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Hildreth shall make good to the said second parties three-
fifths of the amount of the deficiency, but if the net profits
of the bank exceed $8,000, then the second parties agree to
pay to the said Carson Hildreth one-half of the three-fifths
of said excess. It is further agreed that the said Carson
Hildreth is to be retained as president of the said bank at
a salary of $50 per month to the end of the calendar year
19127

Plaintiffs’ amended petition alleged that the liability of
Hildreth was to make good three-fifths of the deficit in the
net profits of the bank for the year 1912, which was al-
leged to be $5,000. The plaintiffs further alleged that they
had selected certain notes, among which was a note made
by one Curtis to the bank for $2,100, which they insisted
Hildreth should pay to the bank, and, in order that a re-
covery might be had in the suit, the Franklin State Bank
was named as a party defendant.

To the amended petition the bank filed an answer and
cross-petition, by which it adopted the contract between
the Galts and Hildreth, which provided for the selection by
the Galts of $3,000 out of the notes on hand belonging to
the bank in the regular loans and discounts on November
10, 1911, and which Hildreth, by his contract, agreed to
pay with accrued interest from November 10, 1911, to
January 1, 1913.

The cross-petition alleged that only $514.70 was paid
on March 12 and $502.50 on February 5, 1913, on the Curtis
note, leaving due the bank $2,301.17 with interest from
January 1, 1913, at 7 per cent. per annum. Hildreth by
his answer alleged that he paid $514.70 on March 12, 1912,
and later on, in a settlement of the Curtis matters with
the bank, he took up the note for $2,100, and a note for
$152.50, which notes had been selected by plaintiffs under
the contract, making in all a payment of $2,767.20, leaving
a balance only of $232.80, and that plaintiffs had not
selected any note of that amount, but, when so selected,
Hildreth by his answer alleged he would pay the same

under the contract. By his answer to the bank’s first
100 Neb.—2
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cause of action, Hildreth alleged that the bank had settled
with him in relation to the Curtis transaction. He alleged
that the title to the Curtis land was taken to himself for
the benefit of the bank to secure the debt of $2,100; that
the directors of the bank met on or about February 5,
1913, and agreed to exchange the Curtis land of 280 acres,
free and clear of incumbrances, with one Deichen, for a
mortgage of $5,000 on said Curtis land to be executed by
Deichen to the bank, and a transfer to the bank of the
160 acres of land owned by Deichen at an agreed valuation
of $7,000, with a $1,000 mortgage thereon. Hildreth fur-
ther alleged that he had made advances on account of
the Curtis matters, which he estimated at $1,576.46, with-
out interest, and which did not include his personal ex-
penses, admitted that he had received some rents from the
Curtis farm, and alleged that it was finally by the directors
agreed that he should receive $1,500 for his claim out of
the profits of the transaction, and in order to obtain
possession of the two Curtis notes, which plaintiffs had
requested him to pay to the bank, he paid $502.50 to the
bank in settlement of the balance of its claim against
Curtis; that the aggregate of its claim, without interest,
~amounted to $11,502,50; that the proceeds of the Deichen
transaction yielded the bank $11,000; that said transaction
was completed, and that he paid the bank $502.50 in full
settlement of the Curtis account, receiving $1,500 out of
the profits from the bank, and thereupon conveyed the
premises at the request of the bank to Deichen, and re-
ceived the Curtis notes for $2,100 and $152.50 uncanceled,
while at the same time all of the other Curtis notes were
canceled and paid, and the Curtis land which had secured
their payment was transferred by him to Deichen; that
the settlement was full and complete so far as all of the
Curtis notes were concerned.

It was alleged in the cross-petition of the bank that
Hildreth, in June, 1909, had guaranteed the payment of
the Curtis notes at the time ke sold certain of the bank
stock to other individuals. As to that guaranty, Hildreth
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alleged that he had agreed that, if any loss accrued to the
stockholders on account of such notes, he would make their
share good to them without loss. He further alleged that
at the settlement of the Curtis matter it was estimated
that the bank would suffer a loss of $1,000, and that he
paid to the stockholders, to whom his guaranty was made,
that sum in settlement of their demand.

By the bank’s cross-petition it sought to recover from
defendant Hildreth for and on account of a note for the
sum of $887.75, due July 6, 1904, with interest, which was
signed by Carson Hildreth, W. H. Chaney and Thomus
Gettle. It was alleged that Hildreth, in violation of his
duty, failed to pay that note, but instituted a suit by the
bank thereon, causing himself to be sued, together with
the other makers; that Gettle and Chaney answered sepa-
rately for themselves, denying their liability, and setting up
as defenses to the action that the note was executed by them
without consideration, and, further, that they had been re-
leased and discharged by the defendant subject to the ex-
ecution thereof from all liability thereon. Upon trial, a
verdict of the jury was rendered without special findings
in their favor, and judgment was rendered thereon by the
court. It was further alleged that defendant Hildreth pros-
ecuted an appeal to the supreme court from that
judgment, where the same was affirmed; that Hil-
dreth did not answer in that action, but was in de-
fault, and therefore the judgment in that case did
not release him from his liability for the payment
on said note. Answering this cause of action, Hildreth
denied that the bank had loaned him any money ; admitted
the execution of the note; admitted the guaranty in-
dorsed by Gettle, Chaney, Doher and Hildreth; admitted
the bringing of the suit in Franklin county in which the
liability of Gettle, Doher, Chaney and Hildreth was al-
leged to be that of joint makers; admitted that Doher,
Gettle and Chaney filed answers; admitted the execution
and delivery of said note, but alleged that the Franklin
State Bank and the other defendants had been interested
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as creditors in the management of a brickyard which was
turned over to them, the bank to the extent of $1,000,
Gettle $500, Chaney $200, and Doher $200, secured by
chattel mortgages which were superior to that of the bank;
that it was agreed that the mortgages should be released,
which was done, the bank agreeing to operate said prop-
erty and pay the claim of the bank and the other creditors
pro rata out of the profits. The answer alleged that the
Franklin State Bank requested defendants to sign the
note in suit as evidence of its interest in said property,
and for its convenience; that it was also agreed that said
note was of no force or effect except for the convenience
of said bank in carrying its interest in said property on
its books as a resource expressed in an item as a promis-
sory note, rather than as a resource in an item of personal
property ; that the defendants received no money or credit,
nor did any consideration whatever move from the plain-
tiff bank to the defendants or any one else for the same,
and that the defendants received no benefit or consider-
ation for signing said note.

There was a further plea of the statute of limitation.
Replies were filed denying the allegations of the answer,
and it was stipulated that the cause should be tried to the
court on those issues. A trial was had, and the court by
its decree found all of the issues in favor of defendant
Carson Hildreth, and against the bank upon all causes of
action set out in its cross-petition, “other than the right of
said bank to compel specific performance of the condition
of said contract for the payment by said Hildreth of cer-
tain promissory notes owned by said bank November 10,
1911, and to be designated by plaintiffs. The court finds
that said plaintiffs designated the notes of C. P. Curtis,
$2,100, F. T. Burnham $500, and Clement Chase $500, of
which the $500 Chase note has been by said Carson Hil-
dreth duly paid; and that said bank, as to the $2,100 Cur-
tis note, has by its own act placed it beyond its power to
enforce collection thereof. The court finds that it is the
right of the plaintiffs to designate $2,500 of notes, includ-
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ing the $500 Burnham note, owned by said bank on Novem-
ber 10, 1911, within twenty days from the entry of this
decree, and, upon failure of said Carson Hildreth to pay
notes so selected by plaintiffs to the said bank, in the
amount of $2,500, with interest thereon from November 10,
1911, within forty days from the date of this decree, then
defendant Franklin State Bank shall have judgment
against said Carson Hildreth for said amount. The
court further finds that, by the terms of the contract here-
inbefore mentioned, the defendant Carson Hildreth agreed
to pay said plaintiffs three-fifths of any deficiency in the
net earnings of said bank for the year 1912, under the
sum of $8,000. The court finds that the net earnings, as
aforesaid, amounted to the sum of $5,562.10, and that
plaintiffs are entitled to recover from the defendant
Carson Hildreth, on account of such deficit, the sum of
$1,607.78.” Judgment was entered on the findings, fromn
which Hildreth appeals. Cross-appeals were likewise tak-
en by the Galts and the bank from the decree which found
in favor of Hildreth on the other issues.

The cross-appellants, Galt and the Franklin State Bank,
each complains of the finding and decree of the trial court
that Hildreth was not liable as guarantor for the payment
of the Curtis notes. They contend that the finding on that
question is not sustained by the evidence. The record
discloses that in 1909 Hildreth was the owner of the
majority of the stock of the bank, in fact was the owner
of the bank. At that time the bank had among its assets
the note of C.-P. Curtis for $2,100, secured by mortgage
on his 280-acre farm. Hildreth had indorsed the note or
guaranteed its payment. Curtis was largely indebted {o
other persons, and as a matter of precaution he was in-
duced to make a deed of the farm to Hildreth, in order to
prevent other creditors from obtaining liens thereon. Hil-
dreth took the title to hold for the benefit of the bank.
Certain persons had purchased some stock in the bank,
and Hildreth at that time guaranteed that he would make
¢ood any loss they might sustain by reason of the trans-
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action. In November, 1911, the Galts purchased a major-
ity of the stock of the bank, and obtained from Hildreth
the guaranty and agreement which is set out in the first
part of this opinion. The Galts then took possession of
the bank, and thereafter, with the directors, conducted its
business. A short time before the meeting of the directors,
which was held in February, 1913, an opportunity occurred
for the bank to exchange the 280 acres of land, the title to
which was held by Hildreth, with one Deichen, for 160 acres
of land owned by him, on which there was a mortgage for
$1,000, and obtain the difference in value between the two
tracts. Curtis and one Mahin, his attorney, went to
Franklin, and the exchange was made. Hildreth, acting
for the bank, conveyed the 280-acre farm to Deichen, and
he executed a mortgage thereon for $5,000 in favor of
the bank. The Deichen land was conveyed to the bank at
the agreed value of $7,000; there still being a mortgage on
the land for $1,000. In order to even up the values,
Curtis executed a note for $2,000 to Mahin, which Hildreth
guaranteed. When the directors of the bank met on Feb-
ruary 3, 1913, the matter of the Curtis deal came up for
consideration. The evidence shows that the transaction was
approved and adopted. The value of the Curtis land was
agreed to be $11,500. Hildreth gave the bank his check for
$502.50, and surrendered all claims on the Curtis land, and
was exonerated from all charges as to rents which he might
have collected while he had possession of it. He was al-
lowed $1,500 for advances made by him on account of the
transaction, and the whole matter was closed up. The
minutes of the meeting are as follows:

“Special Directors’ Meeting, February 3, 1913.

“Meeting held to consider a proposition to trade the

farm belonging to the bank near Gaylord, Kansas, to Mr.

Deichen for his 160-acre farm near Reamsville, Kansas.

It was voted to make the trade along the lines outlined
in the option given by Mr. Deichen to the Bank.

“(Signed) R. P. Galt, Secy.”
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The old notes were then canceled, with the exception of
the Curtis note for $2,100, and the small note for $152.50.
Those notes were not canceled, and Hildreth took possess-
ion of them without objections by any one. Hildreth testi-
fied to the foregoing facts, and his evidence was corroborat-
ed by the testimony of the directors, and in part by the
Galts themselves. We are therefore of opinion that the
evidence was sufficient to sustain the finding of the trial
court on that issue. ’

Appellant Hildreth contends that the court erred in
allowing the cross-appellants to select notes, other than the
Curtis notes, to the amount of $3,000 and require him to
pay the same. On this question it may be said that the
contract hereinbefore referred to does not mention any
particular notes. It is an agreement on Hildreth’s part
to pay notes held by the bank on January 1, 1912, to
the amount of $3,000, with interest thereon. The Curtis
notes having been paid in the manner above stated, the
Galts were at liberty to select other notes to the amount
which Hildreth had agreed to pay. We are therefore of
opinion that the court was right in its judgment on that
question.

Hildreth also contends that in estimating the net prof-
its of the bank for the year 1912 the court erred in de-
ducting the sum of $723.06, which was the guaranty fund
charged by the state against the bank under the existing
banking laws. This sum was required to be set apart and
segregated from the funds of the bank. The bank held
it as a reserve fund for the payment of assessments under
the provisions of the law, the state requiring it to be kept
on hand at all times subject to call. This being so, we are
unable to say that it was error for the court to deduct that
amount from the profits of the bank. The parties on
both sides are strenuous in their contentions as to the
question of what should be considered as net profits for
the year 1912, but, after considering all of their claims and
the evidence contained in the record, we have concluded to
adopt the finding of the trial court on that question.
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This brings us to the consideration of the question of
the liability of Hildreth to pay the bank the disputed items
of the so-called brickyard notes.

It appears that the bank commenced an action on one
of the brickyard notes, making Hildreth and all of the
other joint makers defendants. The other defendants filed
answers setting up as their defenses that there was no
- cause for the note; that the bank had taken over the brick-
~ yard and had conducted it for a time; that the enterprise
had failed, and the bank had made certain payments on
the notes out of the profits of the transaction, and there-
fore they were relieved from liability on the note. Hil-
dreth filed no answer, but gave testimony on the trial
which, if believed by the jury, would have authorized a
judgment in favor of the bank. The jury found for the .
defendants, and judgment was rendered in their favor on
the verdict. The bank appealed to this court, where the
judgment was affirmed. Franklin State Bank v. Chaney,
94 Neb. 1. The bank then brought another action on one
of the notes against another of the signers, and the same
defense was pleaded. The jury found for the defendants,
and judgment was rendered on the verdict. The bank ap-
pealed, and again the judgment was affirmed. Franklin
State Bank v. Gettle, 96 Neb. 60.

It is contended by the bank that the judgment in those
cases did not release Hildreth’s liability on the notes be-
cause he did-not answer in those cases. There is some
conflict in the authorities, but in Chase v. Miles, 43 Neb.
686, it was said: “A judgment rendered by a court which
had jurisdiction of the parties and of the subject-matter,
as between such parties, conclusively settled all questions
litigated.”

In Upton v. Betts, 59 Neb. 724, it was held: “A matter
in issue covered, either generally or specifically, by the
decree of the court cannot be again litigated without a
modification or vacation of that decree.”

In the cases of the bank against Hildreth and others,
no judgment was rendered against him. If Hildreth was
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an indorser and guarantor, that is, if he was an indorser
with enlarged liability, the bank could not now sue him
because the prior and subsequent indorsers were re-
leased by the jury and the judgments of the court in the
actions on these notes. We are therefore of opinion that
the district court was right in holding that the bank was
not entitled to a judgment for the balance of the brick-
yard notes.

Without further discussion of the issues involved in tlus
suit, the judgment of the district court is

AFFIRMED.
SEDGWICK, J., concurs in the conclusion.

MorrisseEy, C. J., and LETTON, J., not sitting.

First NATIONAL BANK OF SIDNEY, APPELLEE, V. J. C.
BALDWIN ET AL.,, APPELLEES; J. M. SWENSON, APPEL-
LANT.

FrLep June 3, 1916. No. 18941.

1. Bills and Notes: NEGOTIABILITY. A clause in a promissory note
which reads as follows: “The makers and indorsers hereof waive
demand, notice, and protest, and all defenses on the ground of
any extension of the time of payment that may be given by the
holders to them or either of them"—does not render the note non-
negotiable.

. ActioN: PArTIES. A payee who indorses such a promis-
sory note as follows: “I hereby guarantee payment of the within
note and waive demand and notice of protest on same”—thereby
assumes the liability of an indorser, and may properly be sued
with the maker in the same action.

3. Appeal: FinpiNes BY CourT. The finding of a court in a law ac-
tion based on conflicting evidence is entitled to the same weight
as the verdict of a jury.

APPEAL from the district court for Cheyenne county:
Hanson M. GRIMES, JUDGE. Affirmed.
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C. Petrus Peterson, R. W. Devoe and J. M. Swenson, for
appellant. '

Wright & Mothersead, B. A. Jones and Miles & Mc-
Intosh, contra.

BARNES, J.

This is an appeal from the judgment of the district court

for Cheyenne county. The action was brought by the
IFirst National Bank of Sidney, Nebraska, against J. C.
Baldwin, J. M. Swenson and M. Radcliff on a promlssory
note w thh reads as follows:
“$1,000. Sidney, Nebraska, Dec. 29, 1910,
“June 26, 1911, for value received, we jointly and severally
promise to pay to the order of J. M. Swenson, of Sidney,
one thousand and no/100 dollars at the First Nation-
al Bank of Sidney, Nebraska, with interest at the
rate of ten per cent. per annum from maturity until
paid.

“The makers and indorsers hereof waive demand, notice,
and protest, and all defenses on the ground of any ex-
tension of the time of payment that may be given by the
holders to them or either of them. (Signed) J. C. Baldwin.

“M. Radcliff.
“No. 5605. Due June 26, 1911.”

The note bore the following indorsement: “J. M.
Swenson.” There was also another indorsement as fol-
lows: “I'or value received I hereby guarantee payment of
the within note and waive demand and notice of protest
on same when due. (Signed) J. M. Swenson.”

By agreement the cause was tried to the court, and re-
sulted in judgment for the plaintiff and against Baldwin
and Swenson. Swenson alone has appealed.

The answer admitted the execution, indorsement and
delivery of the note to the plaintiff, but it was alleged by
appellant that, subsequent to the maturity of the note, the
plaintiff, without the knowledge and consent of the de-
fendant, and for a valuable consideration, extended the
time of payment thereof to the makers, by reason of
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which he was released and discharged from the liability
imposed upon him by his contract of guaranty. Swenson
further alleged that, before the date of the maturity of the
note set out in plaintiff’s petition, to wit, June 26, 1911,
and before any extension was made by the plaintiff for
the time of payment of said note, he notified the plaintiff
not to make any extension whatever for the payment there-
of; that on the same day the maker of the note, .7. C.
Baldwin, applied for an extension in the time of payment
for a period of six months; that, the plaintiff being de-
sirous of granting an extension of time for a period of
six months, it was then and there agreed by and between
the plaintiff and this defendant, for and in consideration
of this defendant’s consenting to an extension for that
length of time, that no further extension of time for pay-
ment of said note should be made by the said plaintiff to
the makers thereof, after the expiration of six months,
without the consent of the defendant; that, relying upon
the terms of said contract, this defendant consented that
the time of the payment of said note might be extended
for a period of six months from June 26, 1911, and that
thereupon this defendant indorsed his consent to said ex-
tension on the back of said note in words and figure® fol-
lowed, to wit:
“June 26, 1911.

“Please extend the within note for six months from tlns
date. (Signed) J.M. Swenson.”

The reply of the plaintiff was in effect a general denial.

The appellant contends that the note was not a negoti-
able instrument, and authorities from a few states are cited
in support of his contention. On the other hand, it seems
clear that a majority of the more recent authorities, and
especially those under the present negotiable instruments
law, clearly hold to the contrary. The clause waiving all
defenses on the ground of extension of time has been held
not to destroy the negotiability of the note. First Nat.
Banlk v. Buttery, 17T N. Dak. 326; National Bank of Com-
merce v. Kenney, 98 Tex. 293; Jacobs v. Gibson, T7 Mo.
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App. 244; City Nat. Bank v. Goodloe-McClelland Com-
mission Co., 93 Mo. App. 123; Farmer, Thompson and
Helsell v. Bank of Graettinger, 130 Ia. 469; Stitzel v.
Miller, 250 Ill. 72; Navajo County Bank v. Dolson, 163
Cal. 485; Missouri-Lincoln Trust Co. v. Long, 31 Okla. 1;
De Groat v. Focht, 37 Okla. 267; Longmont Nat. Bank .
Loukonen, 53 Colo. 489.

By section 5323, Rev. St. 1913, it is provided: ¢“An
instrument which contains an order or promise to do any
act in addition to the payment of money is not negotiable.
But the negotiable character of an instrument otherwise
negotiable is not affected by a provision which: * * =
Third—waives the benefit of any law intended for the ad-
vantage or protection of the obligator.” We therefore hold
that the note in question was a negotiable instrument.

It is further contended by the appellant that there was
a misjoinder of causes of action, in that the appellant
could not be sued jointly with the makers of the note.

Again, this precise question was ruled on in Weitz ».
Wolfe, 28 Neb. 500. In that case the payee of a note, when
selling the same, indorsed it as follows: “I guarantee the
payment of the within note, waiving demand and notice of
protest.” It was there held that the liability of the de-
fendant was not that of a mere guarantor who could not
be joined in the same action with the maker of the note,
but, like the appellant in this case, was an indorser with
an enlarged liability. Therefore the action was properly
brought against the appellant and the makers of the note.

Appellant also contends that he had the right to forbid
the bank from giving any extension of time for payment,
and it is argued that no consent to any extension of time
can be found in the clause waiving all defenses by reason
of an extension. It is further argued that the defendant
Swenson had the right at any time to prevent an extension
being given. However, on the question of the extension
the evidence is conflicting. The plaintiff testified that
Swenson never notified him not to give any further ex-
tension of time on the note. Under the rule often an-
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nounced by this court, where a cause is tried to the court
without the intervention of a jury, the findings and judg-
ment of the court are of the same effect as the verdict of
a jury.
From an examination of the record, we find no reversible
error, and the judgment of the district court is
AFFIRMED
LerTON, J., not sitting.

ENTERPRISE PLANING MiLL, COMPANY, APPELLANT, V.
METHODIST EPISCOPAL CHURCH OF STERLING ET AlL..
APPELLEES.

FiLep JUNE 3, 1916. No. 186486.

1. Appeal in Equity: TrRiAL DE Novo: CoNFLICTING EVIDENCE. On appeal .
in an equity case, this court tries the case de novo; but where the
witnesses appear in person before the district court and their
testimony is conflicting, the conclusions reached by that court as
to the credibility of the testimony are entitled to consideration.

2. ILdiens: BURDEN oF Proor. The burden of proof is upon one who
seeks to establish an equitable lien on real estate to produce facts
sufficient to authorize the interposition of a court of equity.

APPEAL from the district court for Johnson county:
JoHN B. RAPER, JUDGE. Affirmed.

Boehmer & Boehmer and Hugh La Master, for appellant.
S. P. Davidson, contra.

LETTON, J.

This is an action in equity for the purpose of establish-
ing an equitable lien on certain church property in Sterl-
ing on the ground that the officers of the church induced
plaintiff to refrain from filing a mechanic’s lien by promis-
ing to pay the debt if such lien was not filed. It is also
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alleged that by reason of the promise the lien was not filed,

the time for filing has expired, defendant refuses to pay
the debt, and that unless a lien is allowed plaintiff will
lose the amonnt due. The vice-president of plaintiff cor-
poration testified that a promise and agreement was made
by two members of the building committee of the church
that if he would not file a lien they would see the debt was
paid or furnish security for its payment. That such a
promise or agreement was ever made was denied by the
men by whom it was said to be made, though the fact that
they did not desire a lien filed and had so stated to the
officer mentioned was admitted, and that he had requested
payment or security. It is shown that the account was
left with them in order to consult the third member of the
committee, who was absent, and that six days before the
time for filing the lien expired it was returned to the

plaintiff with the words: “O. K. as to lien, but not as
to amount due from L. A. Schlosser, contractor.” - This
was signed “C. E. Zink, Stanley Ostrander, and E. Ross
Hitchcock, Committee.” The vice-president testifies that,
when the paper thus indorsed was returned to Lincoln, he
showed it to his partner, who said in effect that this made
them safe now, and that this was his idea also, and there-
fore no lien was filed. The paper was received by plaintiff
on the Tth of April, and the time for filing a lien expired on
April 13.

The district court, which had the witnesses before it,
found for the defendant. It evidently believed the testi-
mony of the members of the committee that they refused
to give security as requested and sent back the account
marked “O. K. as to lien” to indicate they had no objec-
tions to a lien being filed, and that this was done promptly
80 as to allow the lien to be filed within the time allowed.
It is clear from the testimony on behalf of plaintiff that,
on account of a mistake being made by its officers as to
the force of the memorandum written on the account,
it failed to file a lien. No deceit or fraud is shown on
the part of the committee. The church paid the contractor
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more than was due him for labor and material before the
account was presented to the committee. The committee
then had no power to mortgage or bind the church prop-
erty.

Plaintiff has not sustained the burden of proof as to
the disputed fact. Under such circumstances there is no
ground for the interposition of a court of equity. The
conclusion reached by the district court was right under
the proofs, and its judgment is

AFFIRMED.

MorrissEy, C. J., and Rosg, J., dissenting.

JAMES W. RADCLIFFE, APPELLANT, V. ED A. LAVERY ET AL.,
APPELLEES.

FiLEp JUNE 3, 1916. No. 19009,

Action: Joinper. In order that causes of action may be united, it is
essential under section 7658, Rev. St. 1913, that they must affect
all the parties to the action.

APPEAL from the district court for Dawson county:
HaNson M. GRrIMES, JUDGE. Affirmed.

H. D. Rhea, for appellant.

A. J. Shafer, George C. Gillan, George W. Ayres, E. A.
Cook and D. H. Moulds, contra.

LETTON, J.

This is an action by a taxpayer of Dawson county to
enjoin the board of county commissioners of Dawson coun-
ty, the board of county supervisors of Phelps county, and
the state engineer from carrying out certain contracts
made with J. E. Doty and Thomas Gass for the construc-
tion of two bridges and approaches across the Platte river,
one at Lexington and the other at Overton, upon the























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































