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JUDICIAL DISTRICTS, AND DISTRICT JUDGES
OFFICIATING AT THE ISSUANCE OF THIS
VOLUME.

NUMBER OF CounNTIES IN DISTRICT JupGEs IN Di1sTRICT RESIDENCE

DisTRICT oF JUDGE

First......... Johnson, Nemaha, Pawnee { John B. Raper....... Pawnee City.
and Richardson.

Second....... Cass, Otoe and Sarpy. James T. Begley.... | Papillion.

Third........| Lancaster. ‘Albert J. Cornish....| Lincoln,

P. James Cosgrave...| Lincoln.
‘Willard E. Stewart...| Lincoln.

Fourth.......| Burt, Douglas and Wash- | George A. Day......| Omaha.

ington. Lee 8. Estelle. ...... Omaha.
Charles Leslie....... Omaha.
‘William A. Redick...| Omaha.
Willis (3. Sears...... Tekamah.
Alexander C. Troup..| Omaha.
Arthur C. Wakeley | Omaha.

Fifth ..| Butler, Hamilton, Polk, | George F. Corcoran...| York.
Saunders, Seward and | Edward E. Good.....| Wahoo.
York.

Sixth........ Boone, Colfax,Dodge,Mer- | Frederick W. Button | Fremont.
rick, Nance and Platte. George H. Thomas. ..| Schuyler.

Seventh...... Clay, Fillmore, Nuckolls, | Leslie G. Hurd...... Harvard.
Saline and Thayer. .

Eighth....... Cedar, Dakota, Dixon { Guy T. Graves...... Pender.
and Thurston.

Ninth........ Antelope, Cuming, Xnox, | Andrew R. Oleson,..| Wisner,
Madison, Pierce, Stanton | Anson A. Welch. . ... ‘Wayne.
and Wayne.

Tenth. ...... Adams, Franklin, Harlan, | Harry S. Dungan....| Hastings.
Kearney, Phelps and
‘Webster.

Eleventh.....| Blaine, Garfleld, Grant, | James R. Hanna... Greeley.
Greeley, Hall, Hooker, | James N. Paul....... St. Paul.
Howard, Loup, Thomas,

Valley and Wheeler.

Twelfth...... Buffalo, Custer and Sher- | Bruno O. Hostetler...| Kearney.
man.

Thirteenth. . .| Arthur, Cheyenne, Dawson,| Hanson M. Grimes....| North Platte.
Deuel, Keith, Kimball,

Lincoln, Logan and Mc-
Pherson. :

Fourteenth.. .| Chase, Dundy, Frontier, | Ernest B. Perry..... Cambridge.
Furnas, Gosper, Hayes,

Hitcheock, Perkins and
Red Willow. :

Fifteenth. ....| Boyd, Brown, Holt, Keya | Robert R. Dickson O’Neill.
Paha and Rock.

Sixteenth... . .| Box Butte, Cherry, Dawes, {| William H. Westover{ Rushville.
Sheridan and Sioux.

Seventeenth..| Banner, Garden, Morrill | Ralph W Hobart....| Mitchell.
and Scott's Bluff.

Eighteenth...| Gage and Jefferson. Leander M. Pember-

ton........ ..... Beatrice.

(iv)
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Comp1ON, CHARLES H.
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Cover, EFrie
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Davis, CLARENCE A.
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DoEpyns, JouN G.
DoucHERTY, EbWARD F,
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KELLEY, WIirLiAM P.
KraTz, GorLpEN P.
KuPpINGER, HERMAN E.
LANE, DARrern T.

LEE, GEORGE A.
LoorBoURROW, WILLIAM C.
LorHEROP, GRANT

Lovery, WiLLiaM E.
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(v)



During the period covered by these reports, in addition
to the cases reported in this volume, there were 33 cases
affirmed by the court without opinion, and 140 cases dis-
posed of by the supreme court commission.
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CASES DETERMINED:

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1915.

SALEM GENHO, APPELLEB, V. GEORGE R. JACKSON,
APPELLANT. ‘

Froer NovEMBER 13, 1915. No. 18289.

1. Pleading: DEMURRER: WAIVER. Where a party demurs to a petition
because several causes of action are improperly joined, but answers
over after an adverse ruling thereon, and goes to trial on the merits
of an issue he has elected to join, he waives the error, if any, in such
ruling.

. 'When a petition purports to set out several causes of
action, it will be held good against a general demurrer, if one, or more,
cause of action is well pleaded.

AprprEAL from the district court for Phelps county:
HARrY S. DUNGAN, JUDGE. Affirmed.

Dravo & Dilworth, for appellant.
H. M. Sinclair and 4. J. Shafer, contra.

Morrissey, C. J.

Action for libel and slander and damages flowing there-
from. November 8, 1911, plaintiff consigned a car-load of
cattle to Wood Brothers Commission Company of South
Omaha. The cattle had been penned in the railroad stock-
yards at Holdrege. Defendant also had cattle in these
stock-yards, and claims that four head of his fat cattle
were taken out of his pen and four head of smaller cattle
substituted. Discovering the exchange of cattle, he left
Holdrege to follow plaintiff’s shipment to South Omaha,

99 Neb.l ¢)]
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and, when passing through Lincoln, sent the following
telegram: :
“Lincoln, Neb., Nov. 8, 1911.

“Wood Bros. Commission Co. Hold cattle and proceeds
consigned to you by Salem Genho, Bertrand. Way-bill No.
20, Nov. 8, car C., M. & St. P. 1253. Part contents stolen.
Am replevying same. Have officer arrest party in charge.
Am following car. George R. Jackson.”

It is alleged that this telegram was intended to, and did,
charge the plaintiff with the crime of larceny. There is
also an allegation that because of this telegram the sale of
plaintiff’s cattle was delayed and they were subsequently
sold on a falling market, etc. Items of damage on this
cause of action aggregating $124.69 are set out. There is
a further allegation of slander because of words spoken
to the sheriff of Phelps county, wherein defendant charged
plaintiff with the larceny of his cattle. There is a prayer
for judgment in the sum of $1,124.69. By general de-
murrer to the petition it was alleged that several causes of
action were improperly joined, and that the petition did
not state facts sufficient to constitute a cause of action.
The demurrer was overruled, and defendant answered,
denying certain of the allegations of the petition, pleading
specially to others, and finally asking an affirmative judg-
ment against plaintiff for what he alleged to be the differ-
ence in the value of his cattle and of those substituted.
There was a verdict and judgment in favor of plaintiff
for $275.

It is insisted that several causes of action are improperly
joined, and therefore the court erred in overruling the
demurrer. A like question was presented in Worraell
Grain Co. v. Johnson, 83 Neb. 349; but the court held that
in answering over after the ruling on the demurrer, alleg-
ing that several causes of action were improperly joined,
defendant waived his right to complain, citing with ap-
proval Becker v. Simonds, 33 Neb. 680; Buck & Green-
wood v. Reed, 27 Neb. 67; Pottinger v. Garrison, 3 Neb.
221; Lederer v. Union Savings Bank, 52 Neb. 133; and
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Dorrington v. Minnick, 15 Neb. 397. In Dinges v. Riggs,
43 Neb. 710, plaintiff pleaded three causes of action,
namely, malicious prosecution, damage to plantiff’s busi-
ness by arresting occupants of her place, and slander.
The court said: “Dinges assigns here that the district
court erred in overruling his motion to compel the plain-
tiff below to elect upon which one of the three causes of
action stated in her petition she would rely. There was no
error in this ruling of the court. The causes of action, and
each of them, stated in the petition sounded in tort, and
they all grew out of and were connected with the same
transaction, and were therefore properly joined.”

As to the contention that the petition did not state a
cause of action, it is sufficient to say that as to one of the
causes of action there is no complaint. The demurrer
went to the sufficiency of the petition as a whole, and, if
any cause of action was well pleaded, no error can be
predicated on the ruling thereon.

The succeeding assignments of error are aimed at the
instructions of the court; but, when the instructions are
considered in connection with the pleadings and the proof,
no ground of criticism appears.

The cause was fairly tried and the judgment is

ATFFIRMED.

SyLviA KISER, APPELLEE V. CHARLES B. DENNEY,
APPELLANT.

Fruep NoveEMBER 13, 1915. No. 18347,

Contracts: TIME FOR PERFORMANCE: QUESTION FOR COURT. In the con-
struetion of an executory contract, whick does not by its terms fix a
time for its performance, when there is no fact in dispute, the question
of reasonable time for its performance is one of law to be determined
by the court.
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APPEAL from the district court for Douglas county:
GEORGR A. Day, JUDGE. Reversed.

Weaver & Giller, for appellant.

James B. Kelkenney and John E. Quinn, contra.

Mogrrissey, C. J.

March 8, 1909, plaintiff paid defendant $100 on a con-
tract for the purchase of certain real estate at the agreed
price of $5,000. The contract, which was in writing, pro-
vided: “A complete abstract of title, brought down to
date, is to be furnished. Should any defect be found in
the title and insisted upon, this agreement shall be null
and void, unless otherwise agreed, and all moneys paid
over by said Kiser shall be returned to her.” A few days
later an abstract was furnished plaintiff which disclosed
a suit pending, in the district court for the county where
the real estate was situated, against the holder of the
record title. It is conceded that the suit constituted at
least a contingent defect in the title. Plaintiff demanded
a return of the money, and March 23, 1909, commenced
this action to recover the amount paid. April 1 follow-
ing, defendant secured the dismissal of the suit in the
district court, and made a tender of the deed and abstract.
The tender was not accepted. On the trial of this cause
the jury was requested to determine whether or not de-
fendant tendered the deed and abstract within a reason-
able time. The jury found that he did not, and returned
a verdict in favor of plaintiff for the amount paid on the
contract.

We are called upon to decide whether there was a ques-
tion of fact to submit to a jury, or merely a question of .
law to be determined by the court. There is no dispute in
the evidence. But 23 or 24 days elapsed between the mak-
ing of the contract and the tender of a sufficient deed and
an abstract showing a clear title. There is nothing in the
language of the contract to indicate that time is of its
essence. It provided for the usual formalities in the
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transfer of the title to real estate. The contract contem-
plated the preparation of the deed and abstract, and their
submission for examination, but did not fix a time within
which this should be done. An abstract was prepared,
counsel for plaintiff made objection because of the pend-
ing suit, steps were taken to secure its dismissal, it was
dismissed, and on April 2 a complete tender was made.

In Spoor v. Spooner, 12 Met. (Mass.) 281, in the body
of the opinion, it is said: “As to contracts where something
is to be performed, and the contract is silent on: the
subject, what is a reasonable time for its performance is
held to be matter of law. And so, where the facts are
agreed, reasonable time is matter of law. But where the.
facts are controverted, and the motives of the parties are
involved in the question, there reasonable time is a question
for the jury.” This is cited with approval in Williams v.
Powell, 101 Mass. 467, 3 Am. Rep. 396. To the same effect
is Pratt v. Farrar, 10 Allen (Mass.) 519. The court said:
“The facts not being in dispute, what was reasonable time
was rightly treated as a question of law.” And the same
doctrine is reiterated in Lewis v. Worrell, 185 Mass. 572.
In Chicago, R. I. & P. R. Co. v. Boyce, 73 Il1. 510, an action
by a passenger for loss of his baggage while in the ware-
house of the railroad company, the question was what con-
stituted a reasonable time or opportunity for the passenger
to claim and take away his baggage. There the court said:
“What constitutes such reasonable time and opportunity
is 2 mixed question of law and fact, depending very much
upon the peculiar facts of each individual case; but when
the facts are undisputed it is purely a question of law, and
the court should decide it.”

In the case at bar there was no controverted question,
and it follows that there was nothing to submit to the jury.
The facts not being in dispute, the question of reasonable
time was purely a question of law. The briefs of parties
are silent as to what constitutes reasonable time under
the circumstances in this case, and we are not asked to
offer a suggestion on the question. However, in order that
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the litigation may be ended, we think it is well to say that,
taking the record as it stands, and construing the contract
in accordance with the usual rules of business, a tender
was made within a reasonable time.

: REBVERSED AND REMANDED.

SepewicK and HAMER, JJ., not sitting.

ErxpsT J. I'LUCKIGER, APPELLANT, V. CHICAGO & NORTH-
WESTERN RAILWAY COMPANY, APPELLEE.

Fep NovemBER 13, 1915. No. 18196.

Carriers: NEGLECT OF LiveE ST0CK: LIABILITY OF CARRIER. A shipper of live
stock, furnished by an interstate carrier with transportation under a
contraet to care for, feed, water and unload his own stock when neces-
sary, who actually accompanies his shipment on the train in which
they are transported, and consents to and participates with the carrier
in a violation of the federal statutes relating to such shipment, is not
in a position to maintain a civil action for damages against such
carrier, alleged to have been caused by such violation.

APPEAL from the district court for Holt county: R. R.
DICKSON, JupeE. A ffirmed.

M. P. Harrington and Hugh J. -Boyle, for appellant.

Lyle Hubbard, Wymer Dressler and A. A. McLaughlin,
contra. '

BARNES, J.

Action in the district court for Holt county to recover
damages to an interstate shipment of live stock from At-
kinson, Nebraska, to Chicago, Illinois, by reason of a
failure to comply with the provisions of chapter 3594, 34
U. S. St. at Large, p. 607.

It was alleged in the petition, in substance, that the
defendant company wrongfully and unlawfully kept 67
head of plaintiff’s cattle, which constituted three car-
loads of the shipment in question, in the cars for 54 hours
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without unloading and feeding them, and without water
and food during all of said time; that they were thereby
caused to shrink in weight, to plaintiff’s damage and loss
in the sum of $659.49, for which amount he prayed
judgment.

The defendant, by its answer, denied specifically and
generally every allegation contained in the petition except
those expressly admitted. It admitted that, on or about
the time complained of, it was a carrier organized under
the laws of the state of Illinois, and owned and operated
a line of railway from Atkinson, in Nebraska, to Chicago,
in Illinois, and was at that time, and is now, a common
carrier for hire of freight and passengers over its said line
of railway. It was further admitted that, on orf about
September 9, 1911, it received from plaintiff at Atkinson,
Nebraska, for transportation to Chicago, Illinois, four car-
loads of cattle, and alleged that it forwarded the same to
destination with all due haste and dispatch, and was with-
out fault or negligence in handling or forwarding the ship-
ment. Defendant further stated that it received said
cattle under and by virtue of the terms of a written con-
tract by which plaintiff agreed to load, feed, water, and
take care of said stock in transit at his own expense and
risk, and in consideration of such agrecment, and to enable
‘plaintiff to comply therewith, he was given transportation
on the train in which said stock was transported to Chi-
cago, Illinois; that he actually accompanied said stock
in compliance with the agreement and assumed the duty
of feeding, watering, looking after, and caring for the
stock in transit; that if said cattle, or any of them, were
injured in transit, the same was caused by reason of the
failure or negligence of the plaintiff, and not by reason of
the fault or negligence of the defendant. A copy of the
contract was attached to and made a part of defendant’s
answer, :

The cause was tried to a jury, and resulted in a verdict
and judgment for the defendant. The plaintiff has ap-
pealed.
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The act of congress cited by appellant (34 U. 8. St. at
Large, ch. 3594, p. 607) provides that a railroad company
engaged in carrying or transporting cattle from one state
to another shall not “confine the same in cars, boats, or
vessels of any description for a period longer than twenty-
eight consecutive hours without unloading the same in a
humane manner, into properly equipped pens for rest,
water, and feeding, for a period of at least five consecutive
hours, unless prevented by storm or by other accidental or
unavoidable causes which cannot be anticipated or avoided
by the exercise of due diligence and foresight; Provided,
that upon the written request of the owner or person in
custody of that particular shipment, which written re-
quest shall be separate and apart from any printed bill
of lading, or other railroad form, the time of confinement
may be extended to thirty-six hours,” and imposes a pen-
alty upon the railroad company if the act is violated.
These animals were confined for more than 3G hours,
which constituted a violation of the act. The question
presented is whether this plaintiff is in a position to
recover damages from the defendant. The plaintiff accom-
panied this stock as caretaker under a written contract
with the defendant, whereby he assumed the duty of feed-
ing, watering, and caring for the stock in transit. He made
no request of the company to unload the stock for feeding
and watering, but testified upon the trial that the cattle
were fed in racks provided for that purpose, and that he
preferred to have the cattle taken through to the place of
destination as rapidly as possible without unloading. It
seems clear that where the shipper, as a caretaker, par-
ticipates with the company in the course pursued, con-
nives with and helps bring it about, he should not be per-
mitted to recover damages thus occasioned to which he
himself contributed. This was the view taken by the trial
court, and the jury was so instructed.

The judgment of the district court is therefore

AFFIRMED.

Fawcert and HAMER, JJ., not sitting.
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McNamara v. McNamara.

Mary E. MCNAMARA, APPELLEE, V. WirLLram C. Mo
NAMARA ET AL, APPELLANTS.

FiLEp NovEMBER 13, 1915. No. 18349.

1. Witnesses: CONFIDENTIAL COMMUNICATIONS. Threatening letters by a
husband to his wife while they are living apart in contemplation for
a suit for divorce are not confidential communications.

o

Statements by one contemplating marriage, to his
intended wife, as to the nature and extent of his property interests,
are admissible in evidence in a proceeding to subject his property to
the payment of a judgment rendered in an action for a divoree.

3. Divorce: CrREDITORS’ SUIT: SUFFICIENCY OF EvIDENCE. Evidence exam-
ined and found sufficient to sustain the judgment of the district court.

APPEAL from the district court for Brown county: WIL-
LIAM H. WESTOVER, JUDGE. Affirmed. ,

H. @. Mclntire, E. C. Page and Alfred Pizey, for ap-
pellants.

R. E. Evans and M. F. Harrington, contra.

BARrNES, J.

This was an action in the nature of a creditor’s bill to
subject the land of the defendant William C. McNamara
to the payment of a judgment for permanent alimony and
an allowance for the support of his infant children, ren-
dered by the district court for Dakota county on January
4, 1912. The judgment was transcripted to the district
court for Brown county, where the defendant’s land was
situated. Ixecution was issued thereon on the 17th day
of June, 1912, and returned wholly unsatisfied. The
action was commenced on the 8th day of July, 1912.

It was alleged in the petition that the judgment of the
district court for Dakota county was in full force and
effect, and had never been reversed, modified, superseded
or appealed from; that there was due from William C.
McNamara, to his wife, the sum of $6,000 and interest,
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and in addition instalment sums aggregating $300 and
interest; that on June 17, 1912, for want of goods and
chattels, execution was levied on the land in suit; that
the decree is a valid lien on the defendant’s land, subject
to a first mortgage lien of $10,000 and interest; that the
mortgage for $12,888.80, executed to defendant’s brother,
Cornelius, is fraudulent, void, and without consideration;
that William C. McNamara and his brother, Cornelius
J. McNamara, connived and conspired together to cheat
and defraud the plaintiff out of the alimony which he,
William C. McNamara, then owed her, and which had
been allowed by the distriet court for Dakota county,
Nebraska. Separate answers were filed by the defendants,
admitting the entry of the decree of divorce of January
4, 1912, the filing of a transcript thereof in Brown county,
Nebraska, the issuance of an execution thereon, but denied
that the decree had not been appealed from, or that there
was any fraud in the execution of the mortgage in ques- |
tion ; alleged the bona fides of the indebtedness of William
C. McNamara to his brother, Cornelius, resulting in the
execution of the mortgage claimed to be fraudulent. Sep-
arate denials were filed by the plaintiff to the answers of
the defendants. The cause was tried to the district court
for Brown county, Nebraska, without the intervention of
a jury, and resulted in findings and a judgment for the
plaintiff. The defendants have appealed.

Appellants contend that the court erred in permitting
the plaintiff, Mary E. McNamara, to testify against the
defendant, who was her former husband, for the reason
that the conversations in question constituted confidential
communications between husband and wife.

The record discloses that plaintiff left her husband some
considerable time before she commenced her action for
divorce; that she resided at that time at her father’s home
in Dakota county, Nebraska. Plaintiff had informed her
husband that she was about to commence her action. In
response he wrote a letter to her, in which he stated, in
substance, that if she commenced the action he would beat
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her out of every dollar; that he would arrange it so that’
it would be lawed through the courts of Dakota county,
and that she would be hauled into the United States
courts. This was the letter which the trial court was asked
to exclude. It appears that when this letter was written
the parties were living apart, and were dealing with each
other at arm’s length. It cannot be claimed that this was
a confidential communication between husband and wife.
The court, therefore, did not err in refusing to exclude this
letter. Reed v. Reed, 70 Neb. 779.

The other evidence to which objection was made was a
statement to plaintiff by her husband, before they were
married, that the ranch in Plymouth county, Iowa, was
owned by himself and brother and he had a half interest
therein. The evidence discloses that at the time they were
residing on the Plymouth county ranch they were visited
by defendant’s brother, Cornelius, who lived in Montana,
and in a conversation with plaintiff Cornelius told her
that her husband owned an interest in the Plymouth
county ranch. He said: “He does really own the place,
but it was put in my name for protection, and I am willing
to deed it back to him any time he wants it.” He further
said that if the ranch was sold he “would give my husband
his share of it” We think this evidence was properly
received.

It is next contended that this action was prematurely
brought, and in support of this contention appellants cite
section 47, ch. 25, Comp. St. 1911, which reads in part
as follows: “A decree of divorce shall not become final
or operative until six months after trial and decision
except for the purpose of review, by proceedings in error
or by appeal and for such purposes only, the decree shall
be treated as a final order as soon as rendered.” It will be
observed that the decree was rendered on the 4th day of
January, 1912, and this action was not commenced until
the 8th day of July of that year. It follows that, so far as
the rights of the parties were concerned, the decree at
the time of the commencement of this action had become
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final, and was subject only to review or modification by
appeal. It is true that the defendant William C. Me-
Namara had appealed to the supreme court of this state,
but no supersedeas was ever filed or allowed. The judg-
ment was finally modified as to the amount of alimony,
and it therefore cannot be successfully contended that the
action was prematurely brought. '

Finally, it is contended that the evidence does not sup-
port the decree. The testimony shows that when the
Plymouth county ranch was sold it brought at least
$45,000. The plaintiff testified that she was told that it
brought $75,000, and there was evidence tending to show
that William received $5,100 from his brother, with which
le settled a claim with his former wife; that he received
$10,000 from his brother, which was used in part pay-
ment of the purchase price of the land now in controversy,
but as to any subsequent sums paid him by his brother
the evidence is such that the trial court was justified in
the conclusion that the mortgage executed by him to his '
brother on March 26, 1907, was without consideration,
and was made and received with the intent to prevent the
plaintiff from obtaining anything as the avails of her
divorce suit, which as above stated, was commenced on
March 7 of that year.

After a careful review of all of the testimony, we have
reached the independent conclusion that the findings of
the trial court are fully supported by the evidence, and we
fail to see how a court of conscience could have rendered
any different decree than the one here complained of.
The judgment of the district court is therefore

AFFIRMED.

LerroN, Fawcerr and HAMER, JJ., not sitting.
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FRANK HOOKER, ADMINISTRATOR, APPELLEE, V. WABASH
RAILROAD COMPANY, APPELLANT.

s Fiep NoveMBER 13, 1915. No. 18373.

1. Railroads: TRESPASSER ON TrACK: CARE REQUIRED. A person walking
upon a railroad track at a point where there is wo public crossing,
and where pedestrians have no right to the use of the track, is a
trespasser; and, if he is deaf, he is required to use extraordinary
care and exercise his sense of sight to learn of the approach of trains.

: CONTRIBUTORY NEGLIGENCE. In such a case, if the
trespasser fails to use his remaining senses and is struck by an ap-
proaching train, he is guilty of contributory negligence, and, unless it
is shown by a preponderance of the evidence that the engineer in
charge of the train carelessly ran him down, the company is not liable
for his injury or death.

: NEGLIGENCE. Where the undisputed evidence shows
that none of the train crew had any knowledge that an adult person
walking upon the track was deaf, or was afflicted with any other in-
firmity, that the engineer used all proper signals to warn him of the
approach of the train up to the instant when it appeared that he was
not going to step off of the track, and at that instant did everything
possible to stop the train and avoid a collision, it cannot be said that
the engineer carelessly ran the pedestrian down.

: LasT CLEAR CHANCE. The facts shown by the evi-
dence set out in the opinion are not sufficient to warrant the applica-
tion of the rule of the last clear chance.

AprpEAL from the district court for Douglas county:
WiLLis G. SEARs, JUDGE. Reversed and dismissed.

John L. Webster and James L. Minnis, for appellant.

Earl R. Ferguson, C. R. Barnes and Harry W. Shaclel-
ford, contra.

BARNES, J.

Appeal from a judgment awarding the administrator of
the estate of William Davies $15,000 against the Wabash
Railroad Company for alleged negligence in the killing of
plaintiff’s intestate.
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It appears that the accident which caused the death of
Davies occurred in Page county, in the state of Iowa,
where the plaintiff was appointed administrator of the
estate of the decedent. Thereafter the administrator com-
menced an action in the district court for Douglas county,
in this state, and on the trial had a verdict and the judg-
ment complained of.

It is appellant’s first contention that because the stat-
ute of the state of Towa was neither pleaded nor proved,
authorizing a recovery for death by alleged wrongful act,
no recovery could be had in this action. In other words,
appellant contends that the courts of this state should not
presume that the statute law of a sister state, in deroga-
tion of the common law, and which alone gives a right of
recovery, is the same as the statute of this state. There
is much force in this contention and there are respectable
authorities which support it, but we prefer to base our
judgment on another ground, and therefore decline to
decide this question.

It appears that William Davies, on the 16th day of Octo-
ber, 1910, at about 3 o’clock in the afternoon, started from
Coin, a little town in Page county, Iowa, to go to Blanch-
ard, which was about six miles distant; both towns being
situated on the line of the Wabash railroad. Decedent,
without permission, license or invitation, started to walk
along the railroad track on his way to the last-named town.
After he had proceeded some distance, the second section
of freight train No. 62, running from Council Bluffs to
Stenberry, Iowa, approached him from the north, and,
when distant about half a mile, the engineer sounded the
whistle of the locomotive for a road crossing, to which
Davies paid no attention. There is no dispute in this evi-
dence.

H. E. Wilson, the conductor of the tiain, testified, in
substance, that his train was made up of a locomotive
and 10 or 12 cars; that the scheduled running time was
from 10 to 12 miles an hour; that the train was behind
time from one to one and a half hours; that he was riding
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in the cupola of the caboose; that, after the freight train
had passed around the curve at a point about a mile east
of Coin, he noticed a man on the track ahead of the engine;
that the engineer gave a road crossing whistle at a dis-
tance of about half or quarter of a mile before the engine
reached the place where the accident occurred; that after-
wards the engineer gave successive short blasts of the
whistle; that from his position he could not see the man
after the time when the engineer began giving these short
blasts; that the engine struck the man and knocked him
to the west side of the track; the train was backed up;
the man was picked up by the brakeman and “myself”
and put in the caboose; his arm and leg were broken, but
he was still alive. The accident occurred between 3 and
4 o’clock in the afternoon on a bright, sunny day. The
train proceeded to Blanchard, where Davies was taken
into the waiting room of the depot, placed on a cot, and .
a doctor sent for. On cross-examination the witness testi-
fied that, when he saw Davies walking upon the railroad
track, there was nothing about his appearance to indicate
that he could not or would not get off of the track. The
witness also testified that he applied the air by working
an appliance in the caboose, after the engineer had applied
the emergency stop.

J. G. Kinslow, the engineer, testified, in substance, that
he first saw Davies when the engine had rounded the
curve east of Coin, at which time he was about half a mile -
ahead of the train; that when he first saw him he whistled
for the road crossing, and when he came close he gave
what is known as the “stock whistle,” consisting of short,
sharp blasts of the whistle. When he ceased giving the
whistles, the locomotive was probably from 50 to 100 feet
away from Davies. He did not observe Davies pay any
attention to the signals, and when he became aware of
that fact he reversed the engine, applied the air and did all
in his power to stop the train, but failed to bring it to a
stop until after Davies had been struck. On cross-exam-
ination the witness testified that the train was equipped
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with Westinghouse automatic air brakes, and that all the
appliances of the locomotive and train for stopping were
suitable and in proper condition ; that there was nothing on
either side of the right of way to have prevented Davies
from stepping from the railroad track in time, and nothing
to prevent him from seeing the train if he had looked;
that the whistle which was blown could have been heard
for a mile and a half; that, after he ceased giving the short
blasts of the whistle, he instantly applied the air brakes;
that from his experience in the railroad business he would
say the stop made was a good one; that, when he observed
Davies upon the track, he did not notice anything in
his manner of walking to indicate that he was physically
disabled, nor to indicate that he would not step off the
track in time to avoid an accident; that Davies did not
look back, but that there was nothing peculiar about him
to arouse any suspicion as to his inability to avoid an
accident; that at the time he applied the air brakes he put
the engine in emergency.

A. V. Hughes, the locomotive fireman, testified, in sub-
stance, that he remembered the giving of the whistles,
and that when they were stopped the brakes were applied.
On cross-examination he further stated, in substance, that
he was looking ahead as the train approached Davies and
observed hiw until the time when the pilot of the engine
struck him. There was nothing about his appearance
which indicated that he was not aware of the approach
of the train or that he did not know the train was coming.
What the engineer, Mr. Kinslow, did, by way of setting
the brakes and applying the air and using the sand, was
the proper thing for him to do; that after he quit whistling
he endeavored to stop the train as fast as he could.

W. L. Dunmire testified, in substance, that he was ac-
quainted with Davies and saw him on the day of the acci-
dent; that they dined together that day, and after dinner
they walked down to the Wabash railroad to a point where
there was a dredge boat used in digging a ditch; that they
remained there for 15 or 20 minutes, and from that point
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Davies started to go to Blanchard on foot; that he went
south to the railroad track, and after he got on the track
he started south to the town of Blanchard; that he (Dun-
mire) heard the whistle of the locomotive, but was not
where he could see the accident. The testimony shows that
Dunmire cautioned Davies to be careful, as there were a
great many trains passing along the railroad track about
that time; that Davies said he “would have to keep a look-
out for the train, keep his peepers open, because he had
to use his eyes mstead of his ears.”

G. W. Means, a resident of Coin, who had been ac-
quainted with Dav1es for 10 or 12 years, testified that he
talked with him on the afternoon of the day he was killed;
that Davies understood the lip language, or that, in other
lwords, a man he was well accuainted with could talk to
him in ordinary conversation, and he could generally
repeat right after you what you said, and if it wasn’t
correct you shook your head and repeated it over, and
then he would repeat it over right after you; that Davies
said he came down on the morning train, and that he was
going to Pan Dunmire’s for dinner, and was going from
there to the dredge boat, and was going to walk from there
down to Blanchard. The witness testified that he said to
Dayvies, “Billy, you want to be careful on the railroad
track, for they are running a good many extras on the
Wabash now, they might pick you up,” and that Davies
replied, “O, I am not afraid. I will be careful.”

W. L. Annan testified that he saw Davies at Coin at
the time when Means was present, and heard part of their
conversation; that he had known Davies for 20 or 25
years and talked with him frequently; that Davies would
watch one’s lips when they were talking to him, and if
he did not understand them he would so indicate, and
if they would tell him over he would repeat it. The
witness stated that Davies said: “I am going to Blanch-
ard, by way of the dredge boat which was working near
the tracks;” that Means had spoken to him about the extra

99 Neb. 2.
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trains, and had said: “You had better be careful;” and
that witness himself had said, “Billy, you want to be
awful careful;” that, after Means had called his atten-
tion to Davies being deaf, he (Annan) told him he wanted
to be awful careful, and that Davies had replied, “All
right, I hain’t afraid.”

W. L. Dunmire, on being recalled, further testified that
Davies had said he “would have to keep his eyés open for
that train, because he had to depend on his eyes for his
ears.”

It was conceded that none of the train crew had any
acquaintance with Davies or knowledge of his infirmity.

At the close of the evidence the defendant requested
the court to direct a verdict in its favor, which request
was refused. Defendant contends that this was prejudi-»
cial error, for the reason that plaintiff was not entitled
to a verdict in his favor on the law and the facts of this
case.

It clearly appears that plaintiff’s decedent was totally
deaf, and that he knew the necessity of using his sense
of sight to protect himself from danger. Before he went
upon the railroad track, he was cautioned by two of his
friends and acquaintances to look out for the approach of
trains. He responded that he would look out, because
he had to use his eyes instead of his ears. He said: “O, '
I am not afraid. I will be careful.” It therefore devolved
upon Dayvies to use extraordinary care and exercise his
sense of sight to learn of the approach of the train.
Toledo, P. & W. R. Co. v. Hammett, 220 111. 9; Mclver v.
Georgia S. & F. R. Co., 108 Ga. 306.

Davies was a trespasser upon the track, was deaf, and,
having failed to use his remaining senses in order to
ascertain the approach of the train, was clearly guilty of
contributory negligence. Unless it was shown by a pre-
ponderance of the evidence that the defendant’s engineer
carelessly ran him down, no recovery could be had in this
case. Chicago, B. & Q. R. Co. v. Wymore, 40 Neb. 645;
Chicago, B. & Q. R. Co. v. Grablin, 38 Neb. 90; Chicago,
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B. & Q. R. Co. v. Wilgus, 40 Neb. 660; Omaha & R. V. R.
Co. v. Cook, 42 Neb. 577.

We are of opinion that the evidence in this case does
not sustain the contention of the appellee that the defend-
ant’s engineer wilfully ran decedent down. It clearly
appears that none of the agents or servants of the rail-
road company had any reason to suppose that Davies was
deaf, and that he would not get off the track in time to
avoid being struck by the engine; that, as soon as the
engineer became aware of the fact that Davies would not
get off the track, he immediately applied the air brakes,
reversed his engine and sanded the track, in order to stop
the train and avoid the collision. Therefore, it cannot be
said that the engineer was guilty of a want of reasonable
care. It must be remembered that the railroad company
was entitled to have its track clear in order that it might
operate its trains for the benefit of the public. The safety
of the traveling public also demands that the right of way
of the railroad company should be unobstructed. If the
company owed a duty to run its trains with reference
to trespassers upon the track, look out for them, slacken
speed and promptly stop whenever they had reason to
expect them to be upon the track, the public would suffer
thereby. The railroad company, as a public servant, owes
a duty to the public to give prompt and rapid transit to
its patrons as carriers of both passengers and freight. An
individual who is a trespasser cannot justly claim that
the railroad company shall forget, even for any moment of
time, its duty to the general public and look out for him
who shall be, first, guilty as a trespasser, and, second,
guilty of gross negligence in not looking out for himself.
Illinois C. R. Co. v. Hicher, 202 11l. 556. The rule of law
is that, where a man walking upon the track is a tres-
passer, and is negligent in failing to keep a lookout for
approaching trains up to the time of the accident, and
there is nothing to prevent him from getting out of the
place of danger by stepping off of the railroad track,
the defendant company is not liable, unless its engineer
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is guilty of a want of reasonable care under all the circum-
stances.

Appellee contends, however, that the right of recovery
in this case depends upon the doctrine of the last clear
chance. It is clear, however, from the great weight of
authority, that in the case at bar the facts are not suffi-
cient to invoke that doctrine, There was no time after
Davies was discovered upon the track, up tu the very min-
ute when he was struck by defendant’s engine, that he
could not have avoided the injury to himself by merely
stepping off the railroad track, and we think it cannot
be said that he was discovered to be in a state of peril
at any point of time before the engineer used his utmost
endeavor to stop the train. French v. Grand Trunk R.
Co., 76 Vt. 441 ; Carrier v. Missouri . R. Co., 175 Mo. 470;
Green v. Los Angeles T. R. Co., 143 Cal. 31; Holwerson v.
St. Louis & 8. R. Co., 157 Mo., 216; Merritt v. Foote, 128
Mich. 8367; Qilbert v. Erie R. Co., 97 Yed. 747; Drown v.
Northern 0. T. Co., 76 Ohio St. 234; Dyerson v. Union P.
R. Co., 74 Kan. 528; Dunlap v. Chicago, R. I. & P. E. Co.,
87 Kan. 197; Missouri P. R. Co. v. Prewitt, 59 Kan. T34.

As we view the record, the district court erred in refus-
ing to direct a verdict for the defendant. The judgment
of the district court is therefore reversed, and the cause
dismissed.

REVERSED AND DISMISSED.

SeEpewICK and HAMER, JJ., not sitting.

LuTHER C. WORLEY ET AL., APPELLEES, V. MATILDA INEZ
WIMBERLY ET AL., APPELLEES; HENRIETTA GRIM ET AL.,
APPELLANTS.

Frnep NoveEMBER 13, 1915. No. 18413.

1. Wills: CoxsTrucTION. In the construction of a will the intention of
the testator, if it can be ascertained, must govern. Such intention
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should be ascertained from a liberal interpretation and comprehensive
view of all of the provisions of the will.

. Under provisions of the testator’s will set out in the
opinion, held, that he intended to convey to his widow only a life
estate.

AprprEAL from the district court for Butler county:

GEORGE F. CORCORAN, JUDGE. Affirmed.

R. D. Fuller, for appellants.

Hastings & Cowfal, C. M. Skiles, F. H. Mizera, J. J.
Thomas and N. Dwight F'ord, contra.

BarnEs, J. .

This is an appeal from a judgment of the district court
for Butler county. The purpose of the appeal is to obtain
a construction of the will of one Joshua Worley, who
was a resident of that county at the time of his death.
The trial court construed the will in question to devise
to the widow of the testator a life estate in his property.
The appeal is prosecuted by the guardian ad litem of cer-
. tain minor heirs of the testator who were made defend-
ants in the action. The will, so far as it relates to the
disposition of testator’s property, after the introductory
declaration, reads as follows:

“Second 2. I give and bequeath to my beloved wife,
Eliza Jane Worley, all of my real estate (describing it).

“Third 3. And all the personal property of every de-
scription whatsoever moneys notes bankable paper of ev-
ery description belonging to me at my death.

“TFourth 4th. And the said LKliza Jane Worley my be-
loved wife is to have the use of all lands and personal
property so long as she lives or remains my widow but if
she should marry then all property both real and personal
shall be divided up equally between the children and at
any time the property is divided and each child shall
choose one man each and they shall divide the property
equally and if the said Eliza Jane Worley wants to help
any one of the children she can do so and it be charged
up to their estate and taken out at final settlement — and
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this settlement must be final and if any one of the children
become dissatisfied and go to law he or she shall only be
allowed one dollar as it is my will that there be no law
suit in the settling up my estate.

“Fifth 5. And the said Eliza J. Worley my beloved
wife is to let my son Luther have the farms on the same
terms that he now has them or had them in the past years
as long as he sees fit or till the final settlement is made.

“6 sixth. All houses and lots belonging to me at this
time or in the future at my death shall belong to my be-
loved wife Eliza Jane Worley on the above conditions.”

It is the contention of the appellants that this will de-
vised to Eliza Jane Worley all of the estate of the testator
in fee simple, and it is argued that the district court erred
in construing it to devise to her only a life estate. It is
argued by the appellants that the widow took the estate
in fee simple, for the reason that it does not clearly appear
that the testator intended to convey to her a lesser estate.
In arriving at a satisfactory solution of the question, it
must be observed that the notary public employed by the .
testator to draft the will was an inexperienced scrivener;
that, notwithstanding that fact, the writer of the will was
anxious to clothe it with all necessary formalities. Neither
he nor the testator had a careful regard as to the rules of
technical construction. It is argued, however, that by
the terms of the first paragraphs in the will the testator
devises all of his real and personal property to his wife,
and that the same is not qualified by the clause which
reads as follows: “And the said Eliza Jane Worley my be-
loved wife is to have the use of all lands and personal
property so long as she lives or remains my widow.” Sev-
eral cases are cited from other jurisdictions in support of
this contention. We think this court, however, has settled
the question in the case of Loosing v. Loosing, 85 Neb. 66.
It was there said: “The rule does not of necessity apply
merely for the reason that the first clause considered by
itself might be construed as conveying a fee simple. The

“later clause, or clauses, may be read in connection with
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the first one for the purpose of advising the court whether
it actually did transfer the fee, and if it does not in itself
clearly and unequivocally do so, and by a comparison
. 'thereof with the remaining parts of the instrument the
court is convinced that the testator did not in fact intend
to vest the greater title in the first taker, the instrument
will be construed accordingly. In other words, quoting
Mr. Justice Strong in Sheets’ Estate, 52 Pa. St. 257: ‘Sub-
sequent provisions will not avail to take from an estate
previously given qualities that the law regards as insep-
arable from it, as, for example, alienability; but they
are operative to define the estate given, and to show that
what without them might be a fee, was intended to be a
lesser right.” ”

It is further contended by appellants that the intention
to invest the widow with a fee simple is further evidenced
by the clause by which it is stated by the testator that
“if the said Eliza Jane Worley wants to help any one of
the children she ean do so and it be charged up to their
estate and taken out at final settlement.” We think this
contention is unsound.

The sole and controlling question in the case is: What
was the intention of the testator and by what method may
it be determined? In Clarke v. Boorman’s Exr’s, 18 Wall.
(U. 8.) 493, Mr. Justice Miller said: “To these considera-
tions it is to be added that of all legal instruments wills
are the most inartificial, the least to be governed in their
construction by the settled use of technical legal terms, the
will itself being often the production of persons not only
ignorant of law but of the correct use of the language in
which it is written. Under this state of the science of the
law, as applicable to the construction of wills, it may well
be doubted if any other source of enlightenment in the
construction of a will is of much assistance than the
application of natural reason to the language of the in-
strument under the light which may be thrown upon the
intent of the testator by the extrinsic circumstances sur-
rounding its execution, and connecting the parties and
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the property devised with the testator and with the instru-
ment itself.”

The testator, when the will in question was drawn, and
at his death, had a wife and three children, the objects of
his bounty. He also had a half section of land and some
personal property. He bequeathed his personal property
and devised his real estate to his wife, in conclusion of
which bequest and devise he declared: “And the said Eliza
Jane Worley my beloved wife is to have the use of all
lands and personal property so long as she lives or remains
my widow.” This seems to be clearly a limitation upon
the extent of her estate in the real and personal property,
and is a valid and effective limitation defining the extent
of her estate.

There is some evidence in the record which tends to show'
that the widow had recognized that she was devised a life
estate only.

Considering the evident intention of the testator, we are
of the opinion that the district court correctly construed
the will, and the judgment is therefore

AFFIRMED.

LETTON, J., I concur for the reason that, in addition to
the portions of the will discussed in the opinion, there are
other expressions which clearly indicate the testator’s in-
tention to give the wife a life estate only.

Fawcerr and HAMER, JJ., not sitting.

SAM BAILEN, APPELLANT, V. E. P. BADGER IMPORT COM-
PANY ET AL., APPELLEES.

FiLep NovEMBER 13, 1915. No. 18231.

1. Appeal: MoTION FoR NEW TRIAL: SUFFICIENCY OF EvipENCE. This
court will not, upon appeal, determine questions that were not fairly
presented to the trial court. Ordinarily an assignment in the motion
for new trial that “the judgment was erroneous because it was con-
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trary to law” will not be considered sufficient to challenge the atten-
tion of the trial court to the question of the sufficiency of the evi-
dence to support the judgment. But when there is no substantial con-
fliet in the evidence, and the sole question is whether upon the con-
ceded facts the law will support the judgment, so that the court must
have considered the sufficiency of the evidence in passing upon the
motion for mew trial, this court upon appeal should also consider
that question and determine the case accordingly.

2. Fraudulent Conveyances: SALES IN BULK. The bulk sales law (Rev.
St. 1913, sec. 2651) does not prohibit the transfer of an entire stock
of goods to a creditor in payment of a pre-existing debt, or to a -
trustee for the bemefit of certain ereditors, but, in order to be valid,
such a sale or transfer must comply with the requirements of that law.

ArPEAL from the district court for Holt county: R. R.
DICKSON, JUDGE, Affirmed.

v W. K. Hodgkin, J. F. Power and Sears & Snyder, for
{ppellant. ' ‘

J. J. Harrington, contra.

Lerron, J.

On July 9, 1912, Chambers & Company, who for some
.years prior thereto had been in the retail merchandise
“business ‘at Atkinson, finding themselves unable to meet
their liabilities, executed and delivered to their principal
creditor, C. Shenkberg Company, a corporation of Sioux
City, Iowa, an instrument reciting that they “hereby sell,
grant, convey and assign” unto the second party their stock
of merchandise, consisting of dry goods, groceries, boots
and shoes, ete.; also the furniture and fixtures used in
connection with the stock. The instrument also trans-
ferred and assigned to the second party all their book ac-
counts, bills receivable, and evidences of indebtedness.
They constituted the second party their “agent, trustee,
and attorney in fact, and in their place and stead, to take
over, manage, run, and to continue said business, or to
sell at public or private sale” all or part of the stock, fix-
tures and personal property conveyed. It was provided
that, if the second party deem it advisable, they may keep
up the stock by the purchase of new goods. The instru-
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ment recites that suits at law are pending to recover debts
" for goods, and that it is deemed best, for the purpose of
keeping the assets together, “to place the business in such
shape that all creditors of the same class will receive the
same treatment with reference to the payment of their
debt.” It was further agreed that the second party, after
disposing of the property, should pay all the expenses of
carrying out the trust, including a charge for his services
and for the services of his attorney, pay for new goods
purchased, pay all taxes, rents and clerk hire now due, pay
and discharge in full, if the residue of the funds is suffi-
cient, all the debts, liabilities due and owing “to whole-
salers, or other unsecured creditors of the same class, or
such creditors as shall become parties hereto and file their
claims or demands with the party of the second part.” I°
is further recited that one of the considerations for the ex
ecution of this instrument is that the party of the firs:
part shall be released and absolved from liability on any
unpaid portion of the claims against them as to claims of
creditors who accept this trust deed and indicate their
acceptance thereof in the manner provided for, and that
creditors who file their claims “shall execute an instrument
in writing agreeing that the first party and the individual
members of the firm shall be and stand released on any
unpaid portion of the claims filed with the second party.”
The second party took possession of the stock and sent let-
ters to the creditors inclosing a copy of the instrument and
a blank form of acceptance and release. The defendant,
the E. P. Badger Import Company, one of the creditors,
paid no attention to this communication, but proceeded
with an action which it had already begun and obtained
judgment against Chambers & Company for the amount of
its claim. The assignee concluded it would be advisable to
sell the property at public sale, and this was done on Au-
~ gust 8,1912. On the next day the defendant obtained judg-
ment for the sum of $399.10 and costs. Execution was
issued three days later and placed in the hands of defen-
dant Grady, as sheriff of Holt county, who on the same
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day levied the execution upon the goods as the property
of Chambers & Company and took possession of the same.
On August 15 plaintiff commenced the present action and
retook the merchandise under a writ of replevin. The case
was tried without the intervention of a jury, and from the
findings and judgment in favor of defendant, plaintiff ap-
peals.

Defendant insists that plaintiff is not in a position to
question the judgment on appeal, for the reason that in
his motion for a nmew trial his only assignment was that
the judgment “was erroneous because it was contrary to
law.” The office of a motion for new trial is to give the
trial court an opportunity to correct errors. When the
record is complicated and many questions are presented
and decided upon the trial, an assignment in the motion
for new trial that the judgment is contrary to law may not
challenge the attention of the court to the errors relied up-
on and give opportunity to correct them. It is generally
held that such assignment is not sufficient to call attention
to the sufficiency of the evidence to support the judgment.
When, however, the record shows that there is no substan-
tial conflict in the evidence, and that the sole question is
whether upon the conceded facts the law will support the
judgment, and that the court must have considered the
sufficiency of the evidence in passing upon the motion for
new trial, this court upon appeal should also consider that
question and determine the case accordingly. Technical
rules intended to secure the substantial rights of the par-
ties are not to be strictly enforced when it is manifest that
their application would defeat, rather than promote, jus-
tice. This matter is more fully discussed in the opinion
in Wazham v. Fink, 86 Neb. 180.

Defendant also contends the assignment constitutes a
sale in bulk and is void as to creditors, for the reason that
it was made without compliance with the provisions of
section 2651, Rev. St. 1918. This section provides: “The
sale, trade or other disposition in bulk of any part or the
whole of a stock of merchandise, otherwise than in the
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ordinary course of trade and in the regular and usual pros-
ecution of the seller’s business, shall be void as against the
creditors of the seller,” unless certain provisions with re-
spect to the making of an inventory of the goods and a list
of the creditors and the giving of notice to such creditors
be complied with. It is conceded that the requirements
of this statute were not followed, and it is contended by the
appellant that such a trausfer for the Lenefil of creditors
who release their claims is not embraced within the pro-
hibition of the statute. It will be noticed that the statute
specifically prohibits a disposition in bulk “otherwise than
in the ordinary course of trade and in the regular and
usual prosecution of the seller’s business.” The appellant
contends that in this state it is lawful for a debtor to pre-
fer any one or more of his creditors, that the assignment
was made in good faith, with no intention of evading the
provigions of the law, and was not in violation of its spirit
or intent. By the terms of the assignment no creditor was
entitled to share in the proceeds unless he accepted, or
agreed to accept, a possible pro rate payment in full of his
demand, and released the individual members of the part-
nership from liability for any balance that might exist.
A creditor who refused these terms could receive nothing,
and thus would be prevented from receiving the benefits
the legislature intended by the passage of the bulk sales
law. The debtor sought to compel each creditor to accept
a share of the proceeds of the firm assets, and to release
a valid claim against the individual members of the part-
nership.

A similar question was considered by the supreme court
of Massachusetts (in which state, as in this, debtors may
lawfully prefer creditors) in a case where an insolvent
debtor in that state transferred his stock in bulk to a bona
fide creditor without compliance with the bulk sales law
of that state, which is substantially the same as that of
this. After holding that the transfer might be valid by
way of accord and satisfaction as between the debtor and
creditor themselves, the court say:
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“But the transaction had another phase, so far at least
as respected Kopec’s other creditors. There was a change
in the ownership of the property, which, if valid as against
them, freed from liability property which theretofore
could have been attached by them; and thus their secur-
ity was impaired. While it is true that in its strictest
sense a sale is a transfer of personal property in consider-
ation of money paid or to be paid, still in the interpreta-
tion of statutes it is often held to include barter and any
transfer of personal property for a valuable considera-
tion. * * * ‘We are of the opinion that the statute in
question was intended to prevent a trader from disposing
of his stock of merchandise in 2 manner outside his usual
course of business, so that the same should be taken away
from his creditors in general, and that the transfer
under the circumstances disclosed in this case was a sale,
although made to a creditor.” Gallus v. Elmer, 193 Mass.
106. :
Construing a similar statute, the supreme court of Geor-
gia, in Sampson v. Brandon Grocery 0o.,127 Ga. 454, said:
“Construing the act of 1903 and section 2697 together, we
may easily reach the conclusion that sales of stock in bulk
by a debtor to a creditor, in extinguishment of his debt, in
whole or in part, are still permissable, but that such sales
are null "and void unless there be compliance with the
terms of the act of 1903.” (Bulk sales law.) In discuss-
ing the matter the court suggested that, if the value of
the goods exceeded the amount of the debt and the excess
was paid in cash or by the giving of a promissory note,
could it be said that such a transaction would not be with-
in the statute? And that, if such a sale for acquittance
of the debt and an additional consideration comes within
the act, why should a sale in extinguishment of the debt
be excluded?

To the same effect are the cases of Humphrey v. Coquil-
lard Wagon Works, 37 Okla. 714, and Youghiogheny &
Ohio Coal Co. v. Anderson, 152 N. W. (Mich.) 1025. The
object of the statute is pointed out in the.cases followed,
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which is the protection and benefit of all creditors. The
legislature was of the opinion that a disposition of a stock
of goods otherwise than in the usual course of business in-
terferes with the just rights of creditors. If the provis-
ions of the law are followed, the end attained will be to put
creditors more nearly upon an equality than before with
respect to the collection of claims, in cases of a disposition
of a whole stock. The supreme court of Washington seem
to take a contrary view, but we believe the rule adopted
by other courts is more in accordance with the purpose
and intention of the legislature.

It has been suggested that by remaining silent and mak-
ing no objections to the assignment and sale the defendant
was estopped to proceed against the goods. But there
. could be no estoppel, because by the very terms of the as-
signment no creditor could be bound by it unless he filed a
claim with the trustee, and, in addition, filed a release of
the debtor for all liability for his debt in excess of any
dividend received. Under such a provision notice by a
creditor that he did not or would not agree to the assign-
ment was unnecessary. His silence could not give con-
sent. On the contrary, it clearly indicated his nonassent
and his purpose to rely on the legal proceedings he had
instituted. The purchaser at the trustees sale was bound
to take notice of the title he was buying and of the limita-
tions of the instrument. He could not be an innocent pur-
chaser under the circumstances.

The judgment of the district court is

AFFIRMED.

HAMER, J., concurring.

The dissent of Judges Fawcett and Sedgwick might be
supported without doing any great violence to the princi-
ples of law applicable to the facts. The justice of the
plaintiff’s claim has much to commend it. This is one of
those cases where arguments may be found on either side.
When Chambers & Company found themselves unable to
meet their liabilities, they executed and delivered to one of
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their creditors, a corporation, C. Shenkberg Company, an
instrument reciting the sale and conveyance of their stock
of merchandise, and also their furniture and fixtures and
all book accounts and bills receivable, together with other
evidences of indebtedness. They undertook to create the
corporation mentioned their agent, trustee, and attorney
in fact to manage and continue the said business or to sell
all the property conveyed. The purpose appears to have
been that all creditors of the same class might receive the
same treatment with reference to the payment of their
debts. It was one of the considerations for the execution
of the instrument made that said Chambers & Company
be released from liability on any unpaid portion of the
claims against them as to the claims of such creditors as
accepted the trust deed and indicated acceptance thereof.
Such of the creditors as accepted the trust deed were by
the terms of the said instrument to execute a release on any
unpaid portion of the claims filed with the trustee. The
corporation to which transfer was made took possession
of the stock, sent letters to the creditors notifying them of
the transfer, and including a blank form of acceptance and
release. The E. P. Badger Import'C'ompany, one of the
" creditors, disregarded the communication and prosecuted
an action, which it had already commenced, and obtained a
judgment against Chambers & Company for the amount
of its claim. The assignee sold the property at public sale
August 8, 1912, The defendant, the E. P. Badger Import
Company obtained its judgment for $399.10 and costs, and
then issued an execution and placed it in the hands of the
sheriff of Holt county. He levied the execution upon the
goods sold as the property of Chambers & Company and
took possession of the same, and then the plaintiff com-
menced this action and retook the merchandise under a
writ of replevin. The court made findings and rendered
a judgment in favor of the defendant, the E. P. Badger
Import Company. The plaintiff appeals from this judg-
ment.























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































