Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
08/15/2026 11:18 PM CDT

REPORTS OF CASES

SUPREME COURT OF NEBRASKA.

JANUARY AND SEPTEMBER TERMS, 1915.

VOLUME XCVIIT.

HARRY C. LINDSAY,

OFFICTAL REPORTER.

PREPARED AND EDITED BY
HENRY P. STODDART,

DEPUTY REPORTER.

COLUMBIA, MISSQOURI.
PRESS OF E. W. STEPHENS PUBLISHING COMPANY,
1915.



Copyright, A. D. 1915,
By Harry C. LiNDsAY, REPORTER OF THE SUPREME COURT,
For the benefit of the State of Nebraska.



SUPREME COURT

DURING THE PERIOD OF THESE REPORTS.

73316

JUSTICES.

ANDREW M. MORRISSEY, CHIEF JUSTICE.
JOHN B. BARNES, ASSOCIATE JUSTICE.
CHARLES B. LETTON, ASSOCIATE J USTICE.
WILLIAM B. ROSE, ASSOCIATE JUSTICE.
JACOB FAWCETT, ASSOCIATE JUSTICE.
SAMUEL H. SEDGWICK, ASSOCIATE JUSTICE.
FRANCIS G. HAMER, ASSOCIATE JUSTICE.

COMMISSIONERS.

WiLLIAM C. PARRIOTT.
GRANT G. MARTIN.
Frep O. McCGIRR.

. OFFICERS.
WHLIS E. REED. .. .o oovv e ei e e e Attorney General
DexXTER T. BARBRETT........... Deputy Attorney General
CHARLES S. ROR......... "....Assistant Attorney General
GEORGE W. AYRES....Special Assistant Attorney General
HABRY C. LINDSAY. ... oo v n s Reporter and Clerk
Hexry P. STopparT. ...l Deputy Reporter
VICTOR SEYMOUR......covvvrinnnnrnnnns Deputy Clerk?
PHILIP F. GREBNBE. . . ..civiiiiiinivnnnen Deputy Clerk 2

1 Resigned October 15, 1915.
2 Appointed October 16, 1915.

98 NEB.] (111)



JUDICIAL DISTRICTS, AND DISTRICT JUDGES
OFFICIATING AT THE ISSUANCE OF THIS
VOLUME.

NUMBER OF CounTIES IN DIsTRICT Jupages 1N DisTRICT RESIDENCE

DisTricr OF JUDGE

First.........| Johnson, Nemaha, Pawnee | John B. Raper.......| Pawnee City.
and Richardson.

Second. ...... Cass, Otoe and Sarpy.... | James T. Begley.... | Papillion.

Third........ Lancaster............... Albert J. Cornish. . ..| Lincoln.

P. James Cosgrave...| Lincoln.
Willard E. Stewart...| Lincoln.

Fourth....... Burt, Douglas and Wash- | George A. Day...... Omaha.

ington. James P. English. . ..| Omaha.
Lee 8. Estelle....... Omaha,.
Charles Leslie....... Omaha.
William A, Redick...[ Omabha.
Willis G. Sears...... Tekamah,
Alexander C. Troup..| Omaha.

Fifth.........| Butler, Hamilton, Polk, | George F. Corcoran...] York.
Saunders, Seward and | Edward E. Good.....| Wahoo.
York.

Sixth........ Boone, Colfax,Dodge,Mer- | Frederick W. Button | Fremont.
rick, Nance and Platte. George H. Thomas. ..| Schuyler.

Seventh...... Clay, Fillmore, Nuckolls, | Leslie G. Hurd......| Harvard.
Saline and Thayer.

Eighth....... Cedar, Dakota, Dixon | Guy T. Graves......| Pender.
and Thurston.

Ninth........ Antelope, Cuming, Knox, | Andrew R. Oleson,..| Wisner,
Madison, Pierce, Stanton | Anson A. Welch. . ... ‘Wayne.
and Wayne

Tenth....... Adams, Franklin, Harlan, | Harry S. Dungan....| Hastings.
Kearney, Phelps and
‘Webster.

Eleventh.....| Blaine, Garfleld, Grant, | James R. Hanna... .| Greeley.
Greeley, Hall, Hooker, | James N. Paul....... St. Paul.
Howard, Loup, Thomas,

Valley and Wheeler.

Twelfth...... Buffalo, Custer and S8her- | Bruno O. Hostetler...| Kearney.
man.

Thirteenth. . .| Arthur, Cheyenne, Dawson,| Hanson M. Grimes....| North Platte.
Deuel, Keith, Kimball,

Lincoln, Logan and Mc-
Pherson.

Fourteenth.. .| Chase, Dundy, Frontier, | Ernest B. Perry. .... Cambridge.
Furnas, Gosper, Hayes,

Hitchcock, Perkins and
Red Willow.

Fifteenth.....| Boyd, Brown, Holt, Keya | R. R. Dickson....... O’Neill.
Paha and Rock.

Sixteenth... . .| Box Butte, Cherry, Dawes, | William H. Westover | Rushville.
Sheridan and Sioux.

Seventeenth..| Banner, Garden, Morrill | Ralph W. Hobart.. ..] Mitchell,
and Scott’s Bluff.

Eighteenth...| Gage and Jefferson..... ...| Leander M. Pember-

ton............... Beatrice.
(1) [98 NEB.



PRACTICING ATTORNEYS

ApMITTED SINCE THE PUBLICATION OF VoL. XCVII.

ALDRICH, GEORGE S.
ArLison, J. Nep
Byron, Osmonp F.
CHARLESWORTH, LLoYD W.
CraBorNE, HeENnRI H,
CLARK, JAMES I,
CoMPTON, BARL V.
Coor, WIiLLtaM M.
CurTtiss, HERBERT D.
CurrTiss, JoHN BE.
DAvis, LeN J. )

DE BARDELBEN, J. ARTHUR
DE LAMATRE, HARRY C.
DIvISER, FRANK O.
DrEpLA, THOMAS J.
EckErsoN, WiLriam T.
ELLSASSER, ALBERT W.
EmMrEY, ALBAN M.

For, Howarp S.
FRAKER, LLoyp R.
FriepMAN, JacoB J,
G1LsoN, CHARLES H.
GRODZINSKY, WILLIAM
Gross, JoHN J.
GURNETT, JouN M.
Harping, HARVEY A.
HarMAN, DEwEY J.
HARRISON, PETER I.
HaviLaNnDp, HowARrD W.
HENRrY, Don. J.
Higeins, Ray M.
Hines, Leon L.
HuMmMEL, Lors C.
KiNgsBURY, LEsLiE H,
KNOEPFLER, KARL J.
KrANz, LEsLiz H.
KyLE, HENRY 1.
LooMmis, Howarp W.
MaNN, GEORGE R.
MarsH, H. V.

MARTIN, PAUL L.
MAY, ALBERT E.

98 NEs.]

MAay, EarL E.

MuUNGER, ALFRED C:
MUNN, GEORGE A.
MurpHY, DANIEL M.
NelcaBORS, THOMAS F.
NEwEIRK, L. Ross
Noran, THOMAS F.
NorvarL, HARRY L.
O’BRIEN, SAMUEL L.
O’Connrog, Joun J., Jr.
PAYNE, HENRY S.
PEASINGER, CHARLES W.
PrincE, HaroLD A.
READY, JAMES HOWARD
REIN, CLIFFORD L.
RoHRBOUGH, MERRILL C.
Ross, CruinTon T.
RunyanN, MERLE M.
SADILEK, WALTER B.
SAMUELsoN, Lro W.
ScoviLLE, RareH J.
S1MMonNg, RoOBERT G.
STANDEVEN, HoORACE S.
STEWART, DoN W.
SULLIVAN, JoHN L.
SWARR, DaviD W,
SwirT, RusserL F.
Travis, J. CLYDE P.
Van DuseN, Dana B.
‘Warrorp, Roy H.
WALKER, LoweLL W.
‘WARE, ARTHUR HALE
‘WARNER, FRANK A.
‘WERNLI, WALLACE H.
‘WESTOVER, BERNARD G.
‘WHITE, SHELLY P,
‘WiLsoN, Evererr C.
‘WILSON, STELLA
‘WILSON, WADE

‘Woop, NELson C.
YEAGER, JOHN W.






IN MEMORIAM

CONRAD HOLLENBECK

At the session of the Supreme Court of the State of Ne-
braska, April 5, 1915, there being present Honorable An-
drew M. Morrissey, Chief Justice, Honorable John B.
Barnes, Honorable Charles B. Letton, Honorable William
B. Rose, Honorable Jacob Fawcett,” Honorable Samuel H.
Sedgwick, and Honorable Francis G. Hamer, Associate
Justices, the following proceedings were had:

May It Please the Court:

Your committee, appointed to prepare and report reso-
lutions in memory of the late Chief Justice Conrad Hollen-
beck, respectfully submit the following:

Whereas, on the 21st day of January, 1915, the Honor-
able Conrad Hollenbeck, who less than a month before
had taken the oath of office and entered upon the duties
of Chief Justice, was removed from the scene of his earthly
activities, and )

Whereas, it is fitting that his learning as a lawyer, his
fidelity and efficiency as a public servant, and his rugged
virtues as a man should receive formal and solemn recog-
nition by this Court, therefore,

Resolved, That we profoundly regret that the Honora-
ble Conrad Hollenbeck was permitted to wear for so short
a time the honors pertaining to the office of Chief Justice
of this Court, which he had well earned by a life of recti-
tude and devotion to duty:

That in his death the bar lost an able and honorable
member; the bench, a learned and just judge; and the
state, a useful and exemplary citizen.

That these resolutions be entered at length on the rec-
ords of this court, and that the clerk be directed to trans-
mit a copy of the same to the widow of the deceased.

I. L. Albert,

A. M. Post,

George L. Loomis.
98 NEgB.] : (vir)
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Jupce I. 1. ALBERT:

May It Please the Court: In presenting the foregoing
resolutions in memory of the late Chief Justice Hollen-
beck, it would seem proper to present therewith a short
sketch of his life and character.

Conrad Hollenbeck was born at Hebron, Potter county,
Pennsylvania, on the 19th day of November, 1847. In the
spring of 1864, at the age of sixteen, he enlisted as a pri-
vate in the Two-hundred Seventh regiment of Pennsylvania
volunteers, and with his regiment participated in all the
battles of the army of the Potomac, from the Battle of the
Wilderness to the surrender at Appomattox. After his
discharge from the army, he entered Mansfield College,
Pennsylvania, from which he graduated in 1869. e then
took up the study of law, and was admitted to the bar in
1871, and for about six years practiced his profession in
Coudersport, Pennsylvania. He was a member of the Leg-
islature of Pennsylvania in 1874 and 1876. On the 9th
day of May, 1877, he was married to Miss Janett Knox,
and, leaving his native state, took up his residence in the
same month at Fremont, Nebraska, where he continued to
reside until his death. In 1890 he was elected County
Attorney of Dodge county and served in that capacity until
1895. In 1898 he was elected Judge of the Sixth Judicial
District of Nebraska and held that office continuously
thereafter until January, 1915, when he resigned to take
the office of Chief Justice of this Court, to which he had
been elected at the general election in 1914. He died Jan-
uary 21, 1915, having served but three weeks of his term.

As a soldier, he was brave and ever ready to respond
to the call of duty. As a legislator, he was reckoned among
those who could be depended upon to act wisely, uninflu-
enced by personal considerations. As a practitioner, he
was able and conscientious and true to the best ideals of
the profession. Through all the mazes and intricacies of
the relations of the attorney to his clients and the court, he
threaded his way without once finding his feet on doubt-
ful ground. As a judge, he was fearless and impartial.
He weighed carefully, but, when the time for decision came,
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moved confidently. While seemingly slow in his mental
processes, few could grasp more readily or discern more
accurately the real points in a controversy. He was more
of a student than a reader; more given to reflection than to
research. But his record as a judge leaves no room for
doubt that he had drank deeply at the fountain heads of
the law. He was a man of broad sympathies, kindly in
his dealings with his fellow men, and charitable in his
judgments. He was easy to approach, but there was that
in his bearing which forbade undue familiarity. The peo-
ple trusted him implicitly. While many litigants left his
presence disappointed, no one ever went away with any
doubt that he had received the benefit of his best judg-
ment.

Fulsome praise and finely polished sentences, were they
at my command, would be out of place in speaking of a
man like Judge Hollenbeck. His is one of those fine char-
acters that words of praise cannot embellish nor words of
criticism mar. _

The foregoing resolutions are offered as a slight tribute
to the memory of Conrad Hollenbeck, late Chief Justice
of this Court, who, in the course of his life, proved himself
a gallant soldier, a wise lawmaker, a just judge, and a
worthy man.

HONORABLE GRANT G. MARTIN:

May It Please the Court: I knew Judge Hollenbeck in-
timately for twenty-five years. I knew him as a man, a
friend independent of and separate from his professional
career. His was-a genial, affable, generous nature. These
characteristics seemed to draw to himall classes of men.
His office was a sort of community Mecca where the young
lawyer and law student went for encouragement; where
the poor and downtrodden went for help and advice in
personal matters; where the more fortunate of the commu-
nity sought counsel on questions of public welfare. In
him they found one devoid of impetuous, dictatorial, and
domineering qualities, but they also found a man wonder-
fully gifted with mental equipoise, one cool and deliberate,
yet open and sympathetic. I have never known another
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who, seemingly without effort, made so many friends in the
circle in which he moved and who held his friends to the
last. In his private practice he was pre-eminently the poor
man’s lawyer.

I knew him as a public prosecutor for four years. In
a county of over twenty thousand people he was vigilant
and fearless in prosecuting offenders, but in the conduct
of criminal cases he seemed to be guided by a determination
to learn the guilt or innocence of those charged with crime.
I do not think he ever asked for the conviction of a man
whom he believed innocent, even when popular clamor or
prejudice demanded it. This I regard as the highest duty
of a public prosecutor.

I have heard some men characterized as natural trial
judges. If such there are, he belonged to that class. Na-
ture had abundantly endowed him with a judicial tempera-
ment, a powerful intellect. In judgment of men and things
he excelled. In the business of the court, when possible,
he called to his command those great equitable principles
which are said to be the foundation and glory of our law.

JUpee J. R. DEAN:

May It Please the Court: To your Honors and to the
distinguished gentlemen of the Committee having in charge
this memorial service, I am truly grateful for the oppor-
tunity your invitation gives me to join publicly in paying
a brief tribute of respect to the high character of your
late distinguished associate, a man whom in life we all
loved, and whose memory a bowed and stricken state re-
veres. .

For the second time in the history of our state death
has removed a Chief Justice of the Supreme Court while
holding that exhalted office. It is only in recent years that
I came to know the late Chief Justice Conrad Hollenbeck
at all intimately. But for almost twenty years I have
known of the splendid reputation that he bore in his home
county, and in his home judicial district, where he was so
many times and so signally honored by election to public
office; first as public prosecutor, an office that among law-
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yers often marks the beginning of a public career; and
then as district judge for sixteen consecutive years. In
both capacities he served his constituents with that dis-
tinguished ability that marked all of his public service.
But it was on the bench that his genius found its best ex-
pression, and it is on the work he did there that his fame
securely rests. '

The popular conception of a judge is that he is a relic
of the past. Indeed there are some who would have you
believe that he is an individual who has survived the ages
from remotest antiquity. It is believed by many that in
his interpretation of the law the judge is governed by its
letter, and that he altogether ignores its spirit; that he so
delights in the laws’ technicalities, out of which have grown
in part its delays and many unjust oppressions, that he
loses sight of the substantial rights of men, whether those
rights pertain to life, liberty or property. It has come to
be believed by some that to be in good and regular stand-
ing-as a judge the gaze must be fixed for the most part
backward; that the judge’s horizon is at his back; that he
must live and move and have his being in the murky mists
of the lower ground and among the tombstones of the past;
that a lookhout ahead is to be desired in every calling and
in every legitimate human activity, except in the practice
of the law and in its interpretation and in its application
to human affairs; that man was made for the law; that the
early interpretations placed thereon under conditions dif-
fering vastly from present conditions are unchangeable,
and that it is sacrilegious, and perhaps treasonable, to hold
to any other view. I have not said these views express
the true conception of the judicial office, but merely the
popular conception. But how far removed from the pop-
ular conception of the judicial office, as here depicted, was
the late Chief Justice Hollenbeck.

In the long ago there was a philosophic observer who
said: “Four things belong to a judge: To hear cour-
teously, to answer wisely, to consider soberly, and decide
impartially.” I submit your Honors, and my brethren of
the bar, that the judicial career of the man whose memory
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today we honor met these requirements in full and heap-
ing measure.

Conrad Hollenbeck was a just Judge. But he was more
than a judge. He was a man who did not wander aimlessly
about in the winding pathway of legal lore. He looked to
see where justice led, and that determined direction for
him. He humbly followed in the footsteps of the Master,
whom we are taught to believe was touched with a feeling
of our infirmities. Judge Hollenbeck was learned in the
law. And he was not only learned in the law, but he was
a master in the interpretation and in the application of the
spirit of the law. He did not seek asylum in the laws tech-
nicalities, nor did he tolerate them in those who practiced
before him. He was in entire accord with the pronounce-
ment of that greatest advocate of the ages who, in speaking
of the law, said: “The letter killeth, but the spirit giveth
life.”

A few weeks before his untimely death, if in the Divine
plan there be such a thing as untimely death, I met the
Judge by appointment at a neighboring town. It was in
December of last year, and it was the last time that we met.
The object of our meeting was soon accomplished. We
then- engaged for a little while in social converse. He
talked a little about some of the plans he had in view with
respect to his work that was about to begin as one of the
judges of the Supreme Court. He then became reminis-
cent, and he talked tenderly about his friends and those
who were endeared to him by the ties of many years. He
dwelt upon his close relationship with the good people of
his district among whom he had lived and labored for so
long a time, and, as he talked, I thought I could detect a
tone of sadness in his expressed thought that those relation-
ships were soon in part to be severed. As I listened to his
voice and looked into his kindly face, his words seemed to
me like a benediction.

This man was a veteran of the Civil War. At its close
he was an honorably discharged soldier, and he was then
" only nineteen. In my home town lives Melvin Hagadorn,
a veteran and a comrade of the late Chief Justice in that
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war. He told me only a few days ago that when Conrad
Hollenbeck enlisted there were those who urged him, on
account of his extreme youth, to remain at home. To all
entreaties he replied: “Lincoln has called me to the front.
There is a place for me on the firing line that I must fill.
If T remain at home it will be vacant. No man can take
the place of another when duty calls to fight in defense of
the flag.” How well the soldier boy bespoke the man ma-
tured. But Conrad Hollenbeck was more than a soldier;
he ruled his own spirit, and we are told that a man who
can do that is greater than a man who takes a city. Tt
has been said of him that in a marked degree he was
strong-willed. He was strong-willed, but that strength of
will he nobly exercised in control of himself. It is for us
to emulate his virtues and glory in the strength that was
perfected in him.

We are assembled, not alone to mourn, nor alone to be-
stow fulsome praise upon the departed, but to learn les-
sons from his life of service, to the end that we too may
make our lives worth living. The career of Conrad Hollen-
beck is an inspiration; it ought to be; it is an incentive to
honorable achievement. As he is now recalled to memory,
I know I saw in him some of the qualities that are com-
mon to men who have become honorably prominent in the
world’s work. He was a modest man. He exercised the
virtue of patience. The trumpeting of the noisy egotist,
vain glorious and self-centered, was to him distasteful. He
was plain in speech, in manner, in appearance, and even
in the garb he wore. Here was a man lacking in lavish
outward adornment, whom the people delighted to honor.
The people always delight to honor a man who honors
himself and his position by keeping faith with them. The
trickster, the tinseled charlatan, may by caprice or by
accident attain to high position, but the people do not
honor them. They merely endure them.

What a living mystery is man! Some one has said his
span of life is compassed in this brief expression: “He
lived, he loved, he toiled, he disappeared.” We know that
mortal man is here today, tomorrow he is but a memory,

98 Neb. ii
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may be of good report, may be of ill. So true itis: “Their
works do follow them.”

When Judge Hollenbeck was in his prime, how strong
and massive he appeared, in mind how vigorous. And yet
so gentle was his nature that often he was moved to tears
by the story of distress. But he was not content alone to
give the outward sign of sympathy, the spoken word of
cold condolence. He was not of those who looked on the
plight of the unfortunate, and, shaking the head, passed by
on the other side. He was of those who are compassionate,
and give of their time and of their means to relieve the
distress of those who fall by the wayside. Time fails me
to speak of all the virtues of this manly man. The few that
in a faltering manner are here recounted were known to
me while yet he lived, but through all the years I main-
tained a stoic silence, and now that God’s finger has touched
his heart and it is still, T bring at this late hour a feeble
tribute to his memory and reverently lay it on his tomb.

It is altogether fitting that this grateful service should
be held during the Easter season when the silent miracle of
life springing from the bosom of apparent death appeals to
our every sense. The annual resurrection that we observe
in nature in the springtide of the year leads our minds to
meditate upon the influence that brings this phenomena
to pass, and, as one has said, we “look through nature up
to nature’s God.” We are led, then, to believe that, if for
bud and blade and leaf there is life after death, for man,
with all his hope, his aspiration, and his longing to live
again, there too is a resurrection. Let this be the thought
of our minds, the language of our hearts: “I know that my
Redeemer liveth.”

To human sight, to human sense, the passing of the be-
loved Chief Justice bears almost the mark of tragedy.
But can the finite mind fathom the Infinite? “Canst thou
by searching find out God?”’ Let us not forget there is a
Divine hand that holds in its grasp the destinies of men and
of worlds. Let us be content. Let us be reconciled to the
Divine decree. Let us believe that, when the light of his
life went out in the deepening darkness of dissolution, on
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the further shore the light of the eternal morning rested
on his wasted brow.

HoNORABLRE FRANK D. WILLIAMS:

May It Please the Court: Judge Conrad Hollenbeck
began his public career with his election as District J udge
of the Sixth Judicial District of Nebraska in 1898. It
was in that position that he developed those qualities that
later qualified him for the highest judicial position in the
State. When he retired from the actual practice of the
law and entered upon his duties as District Judge, he was
in the prime of his vigorous manhood, a strong and sturdy
character. Nature had done much for him. He was large
of stature, had great mental power, and a fine sense of
justice, inherently honest, and endowed with a full meas-
ure of common sense. He was unusually well-grounded
in legal principles,.and early gave evidence of having read
with understanding the fundamental principles of the law.
He was blessed with retentive memory, given much to re-
flection, fine mental poise, and of a judicial bent of mind.
He soon learned that his place was of the judiciary, and,
with singleness of purpose, he devoted many of the best
years of his life to that work. He was not a bookish man,
but he was a good judge of men, and possessed of unusual
power of analysis, and had the rare faculty of being able
to eliminate nonessentials, and with almost unerring judg-
ment point out with clearness and precision the vital is-
sues in the controversy. It was in the District Court work
that he was his best. Modest, unassuming, and soft-spoken,
yet coupled with an ever present dignity, the work moved
smoothly along in an orderly manner, and with accuracy
and dispatch. While District Judge he presided at many
important trials, impressing those with whom he came in
contact with his power to grasp the matters in controversy.
When these contests were at their height he never failed
to retain full command of the situation. And in the tensest
moments, when life, liberty or property hung in the bal-
ance, he was the same patient, kindly Judge, free from biag
and free from prejudice. Among the older members of the
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bar of his District are some of the most capable lawyers
of the middle west. These men often met as opposing
counsel in his Court. On their part they were outspoken
in admiration of his ability. On his part he took a per-
sonal interest in their success and was proud they were of
his District. Lawyers of learning and experience say it
is very doubtful whether his superior as a District Judge
has occupied that position in this State. Men intuitively
trusted him. The Legislature of 1911 attached Boone coun-
ty to his District, and he was so well received that when the
next general election took place he was elected without op-
position.

For some time he had under advisement the wisdom of
being a candidate for Chief Justice of this Honorable
Court. TIl health deterred him in the early part of 1914,
but he finally filed for the place in the state-wide primary
campaign, and was chosen as one of the two candidates in
the general election of 1914. The result of that contest
was his election. In the counties of Boone, Platte, Colfax,
Dodge, Nance, and Merrick, comprising his Judicial Dis-
trict, he received 11,764 votes, and his opponent received
3,357 votes. This expression of confidence on the part of
his voters was a wonderful tribute to the man, and touched
him deeply. Few men in this state have lived to receive
such a gratifying testimonial at the hands of the voters,
It was indeed a refutation of the too oft-heard statement
that the electorate is ungrateful for the services rendered
it by its public men.

In his intercourse with men he was uniformly kind and
courteous. He never indulged in senseless criticism of his
fellow men, but was quick to recognize the worth of those
who may have differed from him. Judge Hollenbeck’s life
was like an open book. His friendship was wholesome
and radiated good cheer, and he was in truth a manly man.
In person, he had few of the graces of the courtier or of
the frequenter of the drawing room, but he was rich in his
love for his home, his family, and his friends.

On being elected Chief Justice, he viewed its duties with
grave concern, and appreciated its responsibilities. He
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brought to it the benefit of his long experience and ripened
judgment, which would have been of real and lasting value
to this Court. A few days before he took his seat he came
to the capitol, weakened in body, but strong in the hope
that he might be spared to do his work; but the change in
his simple habits, together with the strain incident to his
assuming his official duties, was too great a burden, and a
higher Judge decreed that the silver cord should be loosed,
and on the 21st day of January, 1915, Chief Justice Conrad
Hollenbeck, like a tired child, passed into a peaceful sleep
from which there was no awakening. By his death, his
beautiful home life was broken. By it, the State lost a
valuable citizen, and this Court one of its strong mem-
bers.

We bid the good friend, the kindly Judge, farewell, and
leave him, with an abiding faith that he has returned to
the Creator who gave him life.

HonorABLE T. J. MAHONEY:

May It Please Your Honors: The occasion suggests re-
flection upon life, upon fame, upon service to mankind.
The conspicuous place one may occupy in life, or the im-
portance which history may attach to his career, is not al-
ways a true measure of his work or his service. Fame is
often the outgrowth of accident, while worth and really
meritorious service are ofttimes unnoticed. Against the
few who are placed upon the pinnacle are the many who
build the eminence. But the so-called “mute inglorious
Milton,” though often mute, is likewise often really glo-
rious. We are prone to worship him who has wrought
in the spot-light and whose achievements have redounded
to the glory of the state, but we are all too apt to forget
one whose life has been wanting in notoriety, though his
labors may have yielded a greater contribution to the wel-
fare of his fellows.

In some parts of the world, the power, the prestige, the
glory of the state is everything, to which all considera-
tions of personal happiness and individual well-being must
be subordinated. Under such a régime, the function of
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the people is the aggrandizement of the state. With us the
function of the state is the individual well-being of its in-
habitants, and whoever, in the discharge of public duty,
contributes to that end is great, though he may not be fa-
mous.

Though he died the occupant of the highest position in
the judicial system of our commonwealth, Conrad Hollen-
beck’s place in the history of the Nebraska judiciary must
depend upon the discharge of his duties on the nisi prius
bench. And, let it be remembered, the duties of that
position are not mean. Whoever is called upon to admin-
ister justice between man and man, to vindicate the maj-
esty of the state in the enforcement of her laws, but, most
of all, to shield the unfortunate, and even the criminal,
against a wrongful exercise of the state’s great power—to
that man are committed prerogatives so nearly approach-
ing the authority of Omniscience that, if the necessities
of human government did not compel the vesting of such
power, we would stand aghast at its assumption by any
mortal. Yet such is the power that organized society has
found it necessary to commit, not merely to the courts of
last resort, but to the nisi prius judges. Some parts of
their work are subject to review, to modification, to cor-
rection, by the reviewing court, but justice without delay,
justice that is free from bias, from considerations of per-
son, justice tempered by mercy and unmixed with ven-
geance must depend in great measure on the trial court.

Whoever performs well the duties of such an office may
not be conspicuous, but he is truly great. Such a man was
Conrad Hollenbeck. He possessed a powerful intellect, a
broad and true grasp of the law, an acumen that pene-
trated the subtle sophistries of the casuist, and, above all,
a moral sense that is so often an unerring guide to a re-
sult that is just as well as lawful. He possessed the judi-
cial temperament and remained serene and undisturbed
in the midst of forensic battles that sometimes threatened
to convert the temple of justice into an arena of oratorical
gladiators. His impulses were generous and kindly. His
voice was mellow and his speech deliberate. He bowed
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without reluctance to the mandates of the law, but he al-
ways regarded the judicial tribunal as an institution for
the furtherance of justice, rather than as affording an op-
portunity for the triumph of the most skilful.

By his career as a district judge, he inculcated rever-
ence for the law and respect for individual rights. He cul-
tivated a moral tone in the profession and among the peo-
ple of his district. The impulses for good that sprang
from his career do not end with his life, but will be per-
petuated and multiplied and will continue to bring forth
good fruit among many who did not have the happiness
of his acquaintance. In this way, his influence is immor-
tal. Such men do not die. What they wrought in their
day, and according to their opportunities, will continue
from generation to genmeration to enrich humanity, to pu-
rify and sweeten life, to mitigate the sorrows of the af-
flicted, and to lighten the burdens of those who are weary
and heavy laden.

HoNORABLE GEORGE L. LoOMIs:

May It Please the Court: I came here without a thought
of attempting to add anything to the report of the com-
mittee, or to what might be more eloquently said by other
members of the bar, and yet it is suggested to me that, in-
asmuch as I enjoyed a longer, and perhaps more intimate,
acquaintance with Judge Hollenbeck than any other at-
torney, I ought not to let the occasion pass without adding
something of perhaps a more intimate and personal na-
ture.

It was my good fortune to locate at Fremont in Au-
gust, 1876. The same fall came Judge William Marshall,
and the spring following, Judge Hollenbeck. For one or
two years after his coming, Judge Hollenbeck officed with
me; we were office-mates, daily associates, and soon warm
friends. Being both newcomers, and to some extent in-
experienced, we were not overburdened with legal busi-
ness, and had plenty of time to talk politics and law.
Naturally we soon became familiar with each other’s man-
ner of thought, reasoning and investigation concerning
legal questions.
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In January, 1887, I became county attorney, and served
four years, to be followed by Judge Hollenbeck for the next
succeeding four years. I was both associated with him,
and opposed to him, in the trial of important cases, as well
civil as criminal. In practice he was eminently fair. I
never saw about him even a suggestion of anything in
the nature of trickery or sharp practice; nor did I ever
know him to try to cover or suppress any feature of a case
that court or jury ought to know as an aid to reaching a
just decision. His ideas of the duty and responsibility of
an attorney were in harmony with the best ideals of the
profession.

To Judge Albert belongs the credit of placing Judge
Hollenbeck on the bench. Judge Albert was serving as
district judge by appointment, and was a candidate for the
nomination and election to succeed himself. The two con-
ventions—that of the People’s Independent party of which
he was a member, and that of the Democratic party of
which Judge Hollenbeck was a member—met on the same
evening at Columbus. A majority of each was in favor
of uniting on a candidate. For some reason—I never
knew why—his convention refused to honor itself by nom-
inating Judge Albert, although he had proved himself an
able and satisfactory judge. The Democratic convention
favored Judge Albert. The contest continued until long
after midnight, when Judge Albert, seeing that he could
not win, threw his strength to Judge Hollenbeck and gave
him the nomination, which was quickly and unanimously
concurred in by the other convention. It was greatly to
the credit of Judge Albert that he made such an unerring
choice of a successor on the bench, and equally to the credit
of Judge Hollenbeck that as able a judge as Albert should
select him from among the many able lawyers of the dis-
trict as the one hest fitted for the place, even though his
home was in the same city with Judge Marshall, who was
then the other district judge.

I well remember an incident that occurred the next fore-
noon while standing with others in the street near the
depot at Columbus waiting for a train home. A sturdy
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farmer—I never knew his name, I wish I did—came up to
me and asked whom we had nominated. I pointed out
Judge Hollenbeck, who stood half the street’s width away.
He walked around to where he could get a good, unob-
structed view of Hollenbeck’s face, stood and studied him
for a little until apparently satisfied, then came back to
me and said: “Well, he looks to me like an honest man.”
And that is the way he looked to every one. There was
something about him that impressed people with the con-
viction that he was honest. Lawyer and litigant, winner
and loser, all left his court with the feeling that they had
at least had the benefit of his honest, unbiased judgment.

I have heard the most groundless and unjust criticism
of our courts. I have heard it from laymen, and, I regret
to say, attorneys as well go to the extent of questioning,
not only the ability, but the very integrity, of the court
itself; but I have never known the miasmatic breath of
cruel suspicion to be breathed against the personal or judi-
cial probity of Judge Hollenbeck.

In these days when criticism of our courts is altogether
too common and popular, when it strikes at the very life
of our judicial system by tending to breed distrust in the
minds of the people, and shake their confidence in the
integrity of the courts, it is an armor of defense if we
can point to the personnel of the court, to the judges, indi-
vidually and collectively, and say the blighting breath of
suspicion has never been, and cannot be, breathed against
them.

It has been said of Judge Hollenbeck that he was not a
great student. This depends upon the sense in which we
use the word “student.” If we restrict its meaning to the
study of books and exclude every other means of study and
source of information, I grant you he was not a great stu-
dent. But, if used in its broader and truer sense as in-
cluding original investigation, observation, thought, and
the pursuit of information through sources other than
printed pages, then Judge Hollenbeck was a student. One
who arrives at the truth through the exercise of his own
mental faculties, power of concentrated thought, clear an-
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alytical reasoning, correct deduction, is certainly no less
a student than one who reaches the same goal by follow-
ing a printed guide. One may study nature in the fields
and forest, he may study chemistry in the laboratory, as-
tronomy under the starry canopy of the heavens, or com-
plex questions in the solitude of his office, in the workshop
of his own mentality, and if he discover the truth, if he
reach a true and just conclusion, who would deny that he
was in fact a student.

Judge Hollenbeck was more of a thinker than a reader.
He would sit for hours with his mind intently fixed upon
some question under consideration. He would examine it
from every point of view suggested by attorneys; but he
would study it in the light of accepted principles of law
and justice, and his decision, when reached, must, in his
mind, square with them. Given a correct premise from
which to start, he could “think without confusion, clearly,”
in other words, could think along a straight line, could
draw correct deductions from conceded facts, and he sel-
dom failed to reach a correct conclusion.

I regarded Judge Hollenbeck as one of the greatest equity
judges I have ever known. .In this, his great strength lay
in his deep sense of right and wrong, his thorough ground-
ing in the fundamental principles of equity, his mental
and moral integrity, and, by no means the least, his power
to judge of men, to look through a witness, so to speak,
and determine with almost unerring certainty whether he
was telling the truth. Any purpose of a witness to evade
the truth, or to testify otherwise than with perfect frank-
ness and sincerity, could not escape detection by him. In
his power to judge of the truthfulness of a witness, and
of the weight that his testimony was entitled to, I have
never seen his superior. To say that a man is infallible
in any field is to ascribe to him more than human powers,
but in this particular I think Judge Hollenbeck was as
nearly infallible as it is reasonably possible for a judge
to be. His ability to trace the thread of truth through a
maze of contradictory evidence was indeed remarkable.

As a lawyer he was a credit to the profession; as a judge
he was an honor to the bench. In his death, which seems
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too untimely, the state has lost an experienced jurist of
unquestioned ability and integrity just as he had entered
upon the broadest field of usefulness open to a member of
the bar—that which lies before the Chief Justice of our
highest court. We who knew him best will remember him
longest, and most keenly regret his loss.

HONORABLE ANDREW M. MORRISSEY, C. J.:

While yet a young man at the bar, it was my good for-
tune to become acquainted with Judge Hollenbeck. From
the beginning of that acquaintance till the close of his
life T knew him intimately and well. He was a man of
unimpeachable character, faithful, earnest, honest. He in-
dulged neither frills nor foibles. He was gentle, affable,
and easy of approach, but, notwithstanding his simplicity
and modesty, as a judge he was firm, forceful, and efficient.
He reasoned accurately, ruled firmly, and in his court jus-
tice ever held the lighted torch. Of him it may well be
said: .

“None knew thee but to love thee
Nor named thee but to praise.”

By TaE COURT:

As a tribute to his memory, it is ordered that the resolu-
tions presented and remarks made be spread upon the rec-
ards of the court, and published in the reports. :

ANDREW M. MORRISSEY,
CHIEF JUSTICE.
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ALLEN WESCOTT FIELD.

At the session of the Supreme Court of the State of Ne-
braska, November 1, 1915, there being present Honorable
Andrew M. Morrissey, Chief Justice, Honorable John B.
Barnes, Honorable Charles B. Letton, Honorable William
B. Rose, Honorable Samuel H. Sedgwick, and Honorable
Francis G. Hamer, Associate Justices, the following pro-
ceedings were had:

May It Please the Court: The undersigned, members
of the committee to whom was assigned the duty of pre-
paring and presenting resolutions in memory of Honorable
Allen Wescott Field, deceased, beg leave to submit the fol-
lowing report:

On June 9, 1915, all that was mortal of Allen Wescott
Field passed from among us, but his life remains as a
comfort and inspiration to all who knew him.

In 1864, when but a lad, he settled with his parents on
a homestead overlooking this city, in the then territory of
Nebraska. The privations of a primitive life aroused his
youthful ambition, and excited a longing for a broader
field of work and influence. He hungered for mental equip-
ment and training, qualifying him to participate in mould-
ing and shaping the development of the new state. Thus
inspired, he was among the first to enter the University of
Nebraska. Here he won honors and was recognized as a
leader in the various activities of college life. He grad-
uated with the class of 1877, and was subsequently awarded
honorary degrees.

He chose the legal profession, for which he immediately
began careful preparation, and soon made a practical ap-
plication of the knowledge acquired by serving acceptably
as a Justice of the Peace. He was admitted to the bar in
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1878, and at once entered upon active practice of his pro-
fession. Possessed of an active mind and strong convic-
tions, with an energetic delivery as a speaker, he made
rapid progress. From 1882 to 1886, while yet on the
threshold of his profession, he was elected to the lower
house of the state legislature, where his pronounced lead-
ership won for him the distinction of speaker during his
second term.

Following his legislative service he was called to the po-
sition of City Attorney of Lincoln. In 1887 a vacancy oc-
curred on the district bench of the Second Judicial Dis-
trict of our state, then comprising the counties of Lancas-
ter, Otoe and Cass. The district had many able and ex-
perienced jurists, but the Governor selected Mr. Field as
the most available and promising to fill the vacancy. The
appointment was approved by the voters of the district at
the ensuing election. His administration of the office met
with general approval, both by the bar and the general
public, and he was re-elected in 1891 as one of the three
judges of the Third Judicial District, then, as now, com-
prised of Lancaster county alone.
~ As a judge he was cool, deliberate, conscientious and
courageous. He swept aside the element of influence. The
merits of the controversy alone appealed to him. Person-
ally he was courteous, unassuming and approachable, but
demanded absolute respect for the dignity of the court, and
unquestioned obedience to its orders and decrees. From
the bench he gave forth decisions, not doubts.

In 1892 he resigned his place on the bench to accept the
republican nomination for congress from the First Nebras-
ka District. While he was defeated at the polls by a small
majority, the campaign is still remembered as one of the
most vigorous and spectacular in the history of the district,
if not of the state. After this campaign, and until his
death, he devoted his energies to the practice of his profes-
sion, and refused to be lured therefrom, though often
tempted.

He was a safe and able lawyer, one of the strongest in
the state, and a good counselor. He won a large and in-



XXVI IN MEMORIAM. [98 Nes.

fluential clientage; participated in much important litiga-
tion; was frank and courteous to the court and to his
adversaries. He never misled nor deceived; was always
cool and under self-control ; he was never ruffled except un-
der extreme provocation. He possessed the confidence of
the courts and the profession to an unusual degree. He
never encouraged litigation, and did not hesitate to refuse
a retainer when the merits of the question involved did
not appeal to him. He possessed that rugged common
sense to which men turn for guidance in the affairs of life,
and his advice on legal, educational and legislative ques-
tions was, until his death, in great and growing demand.
The influence of his life is impressed on much that now is,
and will continue as an inspiration in shaping and mould-
ing much that is yet to be.

BE IT THEREFORE RESOLVED:

1. That the Supreme Court and bar of the State of
Nebraska unite in expressing sincere and deep regret for
the loss which the state and its people have suffered in
the untimely death of Allen Wescott Field. He served
them faithfully and well, in private and public station,
without fear or reproach. In the two score years of his
active life, he did much to preserve the standards of sane,
useful conduct and work in the every-day walks of life, as
well as in the halls of legislation and in the courts. The
influence of his life and the result of his work have con-
tributed largely to promote confidence in, and respect for,
the fixed rules of order and stability so essential to the
preservation of the fundamental institutions of our coun-
try.

2. That in his death the state has lost one of its strong-
est, most useful and dependable citizens, the bar a highly
esteemed and able member, his colleagues one of their most
valued and respected fellow citizens.

3. That we request these resolutions be entered upon
the records of this court, and the clerk thereof be directed
to send a copy of the same to the family of the deceased
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as an expression of our unfeigned sympathy for them in
the loss they have sustained, and in which we share.

A. C. Ricketts,

E. J. Hainer,

Edward P. Holmes,

A. J. Sawyer,

J. B. Strode,

F. M. Hall,

Edward P. Brown.

BY ™am COURT:

The resolutions presented and the remarks so aptly ex-
press the sentiments of the court, it is ordered that they
be spread upon the records and printed in the reports, as
a lasting tribute to his memory.

A. M. Morrissey,
Chief Justice.



During the period covered by these reports, in addition
to the cases reported in this volume, there were 34 cases
affirmed by the court without opinion, and 24 cases dis-
posed of by the supreme court commission.
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CASES DETERMINED
IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1915,

Louis FINK, APPELLEE, V. CHARLES M. MURDOCK ET AL,
APPELLANTS.

FiLEp MarcH 13, 1915. No. 17994,

Mortgages: FORECLOSURE: SALE: APPRAISEMENT. Record examined, and
its substance set out in the opinion. Held free from error.

APPEAL from the district court for Gage county:
LeANDER M. PEMBERTON, JUDGE. Affirmed.

E. 0. Kretsinger and Erncst L. Kretsinger, for appel-
lants.

A. D. McCandless, contra.

FawcerT, J.

Appeal by defendant from a judgment of district court
for Gage county confirming a-sale in a suit for the fore-
closure of a mortgage.

The errors assigned are: (1), that the judgment was
not sustained by sufficient evidence; (2) that the apprais-
ers were not disinterested and impartial appraisers; (3)
the published notice of the time and place of sale was not
given by publication for 30 days before the time of the
sale; (4) the property sold for a sum grossly less than
its fair market value, so much so as to make it appear
to have been the result of fraud on the part of the apprais-
ers; (5) that the appraisers were not selected by the cor-
oner who made the sale, but by outside parties.

Vor. 98] (1)
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The first and fourth assignments are practically the
same and will be considered together. The decree of fore-
closure was for $1,052.38. After a nine months’ stay taken
by defendant had expired the property was appraised at
$1,825. At this sale plaintiff bid two-thirds of the ap-
praisement, and the property was declared sold to him.
This sale was set aside. A second order of sale was issued
and the property appraised by two new appraisers at
$2.305. Under this appraisement the property was twice
advertised and offered for sale, and not sold for want of
bidders. A third order of sale was then issued, and the
property appraised by two new appraisers at $1,920. It
was twice offered under this appraisal, and not sold for
want of bidders. A fourth order of sale was then issued
to the coroner, plaintiff having filed objections to the sher-
iff and his deputy. Under this order the property was
appraised by two business men of Wymore, neither of
whom had acted under either of the other appraisements,
at the sum of $2,000, and the property was sold to plain-
tiff for $1,337. This sale was the one confirmed by the
lower court. It will be seen that the property had been
appraised four times, and offered for sale six times. Plain-
tift was the only bidder at any of these sales. The amount
of the highest appraisement, under which there were no
bidders, was $2,305. Defendant filed his own affidavit fix-
ing the value of the property at $5,000, and the affidavit
of three freeholders fixing the value at $4,800. This affi-
davit was sworn to before defendant himself as a notary
public, and is not entitled to be considered. Even if the
affidavit of the three freeholders could be considered in
connection with the affidavit of defendant, it would not
justify a reversal of this case on the ground of inadequacy
of the valuation fixed by the appraisers. The fact that the
property had been offered for sale six different times, un-
der four different appraisals, in none of which the value
was fixed above $2,305, and that no person other than
plaintiff ever made a bid of any amount, even at such valu-
ations, constitutes a complete refutation of the value of
the property as fixed by defendant and his three freehold-
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ers. The rule is well settled in this state that, to justify
the setting aside of a sale on the ground that the prop-
erty was appraised too low, the actual value of the prop-
erty must so greatly exceed the appraised value as of itself
to raise a presumption of fraud in the making of the ap-
praisement. We think the facts above outlined clearly in-
dictate that the property was appraised by the appraisers
called by the sheriff and coroner under the several orders
of sale at substantially its fair value.

The second assignment is without merit. There is no
competent evidence in the record to show that the apprais-
ers Huston and Jeffrey were not disinterested and impar-
tial appraisers.

The third assignment is also without merit. The sale
was made September 16, 1912. The proof of publication
shows that the notice was published in the “Weekly Wy-
morean” for five consecutive weeks, the first publication
being on August 15, 1912. It appears, therefore, that there
was a strict compliance with the settled rule in this state,
as announced in Cuyler v. Tate, 67 Neb. 317: “Notice of
a judicial sale published in every issue of a weekly news-
paper for thirty days before the day of sale is sufficient.”

The fifth assignment is likewise without merit. The only
ground which we can discover for the complaint set out
under this assignment is that the coroner made inquiries
as to who would make suitable appraisers, and in the course
of his inquiries talked to Jesse 8. Newton and the ap-
praiser Huston. An attempt is made to-show that New-
ton was prejudiced against the defendant, but there is no
competent evidence to show that the appraisers Huston
and Jeffrey were not reputable business men in the city
of Wymore, and disinterested and impartial appraisers.
That the appraisal which they actually made was a fair
appraisal is fully established by what has already been
said.

Finding no error in the record, the judgment is

AFFIRMED.

Morrissey, C. J., RosE, and HAMER, JJ., not sitting.
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Burge v A'dan;s Co.

ErHEL BURGE, APPELLEE, V. C. I'. ApAMS COMPANY,
APPELLANT.

FILEpD MArcH 13, 1915, No. 17995.

Appeal: REvERsAL. “A verdict so clearly wrong as to induce the be-
lief on the part of the reviewing court that it must have been
found through passion, prejudice, mistake, or some means not
apparent in the record, will be set aside and a new trial awarded.”
_Qarfield v. Hodges & Baldwin, 90 Neb, 122.

Arpear from the district court for Douglas county:
Ler S. ESTELLE, JUDGE. Reversed.

Morsman, Mazwell & Thompson, for appellant.
| Lambert, Shotwell & Shotwell, contra.

FawcerT, J.

This action was instituted in the district court for
Douglas county to recover damages which plaintiff claims
to have sustained as the result of fright occasioned by an
assault with a revolver. The jury returned a verdict in
favor of plaintiff for $1,933, upon which judgment was
entered, and defendant appeals.

The record shows that defendant is a corporation en-
gaged in the sale of household goods upon the instalment
plan. Plaintiff purchased some quilts on that plan, agree-
ing to pay 25 cents a week on the purchase price. At the
time of the alleged assault she was in arrears for three or
four weeks’ payments. One Grabill, a collector for de-
fendant, called at her apartments to collect her past-due
payments. The house appears to have been a duplex house,
plaintiff’s mother and sister living on the first floor, and
plaintiff, with her husband and family, occupying the sec-
ond floor. Plaintiff testified that she saw Grabill ascend-
ing the stairs, and met him at the top and before he had
quite reached the landing. Being told by him the pur-
pose of his call, she told him that she did not have the
money that week on account of the recent death and burial


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































