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JUDICIAL DISTRICTS, AND DISTRICT JUDGES
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VOLUME.
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DistrICT OF JUDGE
First......... Johnson, Nemaha, Pawnee | John B. Raper.......| Pawnee City.
and Richards_on.
Cass, Otoe and Szrpy.... | James T. Begley.... | Papillion.
Lancaster............... Albert J. Cornish. . . .| Lincoln.
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Willard E. Stewart...| Lincoln.
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CASES DETERMINED

IN THE

s

' SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1914.

JoN E. DENOON, APPELLEE, V. LINCOLN TRACTION
COMPANY, APPELLANT.

Fiep OcToBER 16, 1914. No. 17,785.

1. Appeal: PiNDINGS: CONFLICTING EvVIDENCE. In an action at law and
upon a trial by a jury, all questions of fact upon conflicting evidence,
upon which reasonable minds might differ, are for the consideration
of the jury, and their finding will ordinarily be considered as final.

2. Street Railways: INJURIES TO PEDESTRIANS: NEGLIGENCE: QUESTION
For JURY. Plaintiff sought to cross a street upon which there was a
double line of street car tracks. As he started across the street and
tracks, a street car was slowly approaching, crossing another street,
with the evident purpose that the car should be stopped for receiving
and discharging passengers. Another street car was approaching the
same crossing on the track nearest to plaintiff. Plaintiff, supposing
that the car first referred to would make its stop in the usual way,
leaving the crossing clear so that he could safely cross both tracks
to the opposite side of the street, proceeded on his way, safely crossing
the first track, but the car stopped and stood across his way, and,
in order to cross, it became necessary for him to wait for the car
to move on, or change his course and pass into the cross street around
the rear of the car. At that time the car going in the opposite direc-
tion was close upon him, pursuing its way toward the opposite side
of the cross street, or further on if not flagged. The space between
the passing cars was some 15 or 16 inches in width. He stood close
to and against the car which had stopped on the crossing, but the
passing car struck him, inflicting injuries. In an action by him for
the resulting damages, it is held that, under the circumstances, the
questions of defendant’s negligence and of plaintiff’s contributory
negligence were questions of fact to be passed upon by the jury.
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De Noon v. Lincoln Traction Co.

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

C. 8. Allen, F. E. Bishop and 0. B. Clark, for appel-
lant.

Morning & Ledwith, contra.

REEsE, C. J.

This is an action against the Lincoln Traction Company
for personal injuries alleged to have been received by
plaintiff by being struck by one of defendant’s cars, and
injured, at the street crossing on Twelfth and O streets in
the city of Lincoln. The pleadings are in the usunal form,
plaintiff charging negligence on the part of defendant, and
defendant denying negligence, but charging contributory
negligence on the part of plaintiff. As no-question is raised
on the pleadings, they need not be stated. The prayer of
the petition asks judgment for $10,000. There was a jury
trial, which resulted in a verdict and judgment in favor
of plaintiff for $1,000. Defendant appeals.

The facts, as alleged by both parties and substantially
proved, are that there is a double street car track running
-east and west on O street crossing Twelfth street, and a
single track running north and south on Twelfth street,
the tracks being in the middle of the streets. Plaintiff was
walking south on the east side of Twelfth street, approach-
ing O street for the purpose of crossing to the south side.
As hé entered O street on the foot crossing, there was a
car going east just crossing Twelfth street, and which
would, and did, stop at the farther or east side for the
purpose of receiving and discharging passengers. At the
same time a street car, going west, was approaching from
the east about one-half block away. Plaintiff, supposing
the car going east, and which was in the act of stopping,
would pass the foot walk in the usual way, and thinking
- he would have ample time to cross the tracks before the
west moving car would reach the crossing, started to cross
the street, but, after crossing the north track, discovered



VoL. 97] SEPTEMBER TERM, 1914. 3

De Noon v. Lincoln Traction Co.

that the east moving car had stopped directly on the cross-
walk, so that in order to pursue his way he would have
to walk around the rear end of the car into Twelfth street.
Just then he observed the west moving car was approach-
ing at what he alleges and testifies was a high rate of
speed, and which would'not give him sufficient time to re-
trace his steps or to pass around the rear of the other
car. He stopped, and crowded up to the standing car in
order that the west running car might pass by without
striking him. The passing car struck him, rolling him
between the cars to the rear of the car headed to the east-
ward, when he was thrown to the ground and rolled on the
pavement some distance by the west moving car, receiving
the injuries complained of.

With the exception of the question of the rate of speed
of thé west moving car at the time it struck plaintiff, there
is little conflict in the evidence. It is conceded that, had
the car headed for the east not stopped upon the cross-
walk, and thus prevented plaintiff from passing, he would
have had sufficient time to cross both tracks to safety, but
it is insisted that the fact that the car stopped on and
across the crosswalk is no evidence of negligence. The
distance between the two tracks is about 414 feet, and the
distance between the two cars in passing is about 15 or 16
inches. There are few questions of law presented. As
the case was submitted to the jury, it presented the is-
sues: Was the westbound car, which struck plaintiff, run-
ning at a high or dangerous rate of speed, under the cir-
cumstances? As we have seen, there was a conflict in the
evidence as to this, and the question was for the jury.
Was defendant guilty of negligence in stopping its east-
bound car as it did, with about the middle of the car
over the crosswalk, those in charge knowing that another
car would pass it in’ going in the opposite direction, and
that persons would be crossing the street at that time?
This question was also for the jury. Was plaintiff guilty
of contributory negligence in presuming that the cross-
walk would be cleared, and in trying to cross the street as
he did? If the court could not say that his act was so
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reckless as to render him guilty of contributory negligence
as matter of law, the question would also be for the jury
under proper instructions by the court. These proposi-
tions are too well-settled to require the citation of authori-
ties in their support. All questions of fact upon which
reasonable minds might differ must be solved by the jury.
McLean v. Omaha & C. B. R. & ‘B. Co., 72 Neb. 450. This
we take it is the settled law.

Defendant asked the court to instruct the jury as fol-
lows: “You are instructed that the operation of the east-
bound car was not negligent under the circumstances in
the case. Whether the car stopped with the rear platform
over the crossing or west of the crossing is immaterial,
and you will find for the defendant on the issue of negli-
gence in the operation of this car.” The court refused to
give the instruction, and the refusal is assigned as error.
It is argued with considerable force that the fact of stop-
ping at the point named cannot be held to be negligent;
that defendant has the right to stop its cars “at any place
on the track.” As an abstract proposition, this is prob-
ably true, but, when considered in the concrete, the circum-
stances must be taken into consideration. As an extreme
case, suppose a fire department is called out in an emer-
gent case, and in making the run it is necessary to cross
a street car track, has the street car company the right
to stop'its cars directly in the way of the fire department,
standing its car directly in the road, thus preventing the
department from crossing? The argument claims too
much. While a car “may be lawfully stopped at any place
on the track,” as a general rule, yet the rights and safety
of others must be considered. While, by a segregation
and division of the evidence, we might conclude that de-
fendant had the right to stop and hold its car as it pleased,
without negligence, and, if the testimony of the motorman
is true, there was no negligence in the speed of his car, we
might consider that defendant was free from negligence,
but, if all the circumstances chargeable to defendant in
the management of both cars are to be considered, different
conclusions might be arrived at, and that defendant should
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be held liable; all of which goes to demonstrate that the
questions presented were for the consideration of the jury.
The court, therefore, did not err in refusing to give the
instruction asked.

So far as the record discloses, the case was properly
submitted to the jury, under proper instructions, and we
are unable to detect any error prejudicial to defendant.

The judgment of the district court is therefore

ATFFIRMED.

Lovuis FINK v. STATE OF NEBRASKA.
FLep OcToBER 16, 1914. No. 18,617,

Assault: SUFFICIENCY oF EVIDENCE. The evidence, substantially set out im
the opinion, is examined, and held insufficient to sustain a convietion
of assault.

“ERroR to the district court for Gage county: LEANDER
M. PEMBERTON, JUDGE. Reversed.

A. D. McCandless, for plaintiff in error.

Grant G. Martin, Attorney General, Frank E. Edgerton
and Jean Cobbey, contra.

REESE, C. J.

A complaint was filed in justice court in Gage county
charging that plaintiff in error, who will hereafter be re-
ferred to as defendant, on the 6th day of November, 1913,
“ynlawfully and maliciously did assault and threaten in a
menacing manner to shoot and kill one Anna Harms.”
A trial was had before the justice, who found defendant
guilty as charged, and imposed a fine of $50, with $46.60
costs, and adjudged that he stand committed until the
fine and costs were paid. He appealed to the district
court, where a trial was had in which the court instructed
the jury in effect that the prosecution was for an assault
only. The jury found defendant “guilty as charged.” Af-
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ter the filing of a motion for a new trial and the overruling
of the same, the court sentenced the defendant to pay a
fine of $25, and the costs of prosecution, taxed at $82.30.
Defendant brings error.

It is contended that the court, in its instructions, and
after the introduction of the evidence, erred in limiting
the prosecution to a simple assault. e can see nothing
in this which could be of any prejudice to defendant. So
far as the instructions of the court to the jury are con-
cerned, we can see no cause for complaint.

The principal contention of defendant is that the evi-
dence is insufficient to sustain a verdict of guilty of even
an unlawful assault. At the time of the alleged assault,
defendant was between 82 and 83 years of age. He owned
a farm near Wymore, upon which were two houses, barns,
etc., some distance apart, in one of which houses defend-
ant resided, the other being occupied by Harms, who was
his tenant. Defendant procured his son-in-law Mr. Bet-
ting, who resided in Kansas, to come upon the farm, take
charge of its management to some extent at least, and re-
main thereon. On the day before the alleged assault, de-
fendant and his son-inlaw Betting met Harms, and de-
fendant informed Harms that Betting was there looking
after defendant’s interests on the farm, and to which
Harms assented by saying, “All right.” Many of the ma-
terial statements of the state’s witnesses were contradicted
by witnesses for the defense, but the testimony of the wit-
nesses for the state alone will be here considered. Those
witnesses were Harms, his wife, and their hired man,
Lewis. Mrs. Harms testified that on the day before the
altercation, Betting came to where she was digging pota-
toes. As what there occurred constitutes the basis for
what followed next day, we copy the essential portion of
Mrs. Harms’ testimony: “Q. When did you first see him
on that day? A. I seen him cross the yard in the morn-
ing, and about an hour and a half before or right after
dinner I seen him go down towards our house, and in about
an hour and a half I seen him standing right behind me.
Q. You were busy digging potatoes at that time? A. Yes,
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si. * * * Q. Did you hear him approach? A. When
I looked up and saw him, he said, ‘How do you do, and
I said, ‘How do you do, and he said, ‘Getting any pota-
toes? and I said, ‘No, and he asked me whether 1 tried
to raise potatoes on that ground before, and I told him,
‘No, and he began and examined the potatoes in the
bucket, and he said, ‘Late potatoes? and I told, him I
didn’t know what kind of potatoes they were. He exam-
ined the potatoes in my bucket, and he said, ‘Yes, they are
late potatoes,” and I told him I didn’t know what kind they
were, and he talked on, and said, ‘Is this all the potatoes
you have got? I didn’t answer that, and he walked off
to the creek bank, and he stood there 10 or 15 minutes
with his hands in his pockets and his cap pulled over his
eyes doing nothing in particular; he was looking down
the creek.” She states that it frightened her when she
first saw him. “I told Mr. Harms that evening that if that
fellow was coming around every time I went outside and
follow me around I wasn’t going to stay there.” It must -
be observed that no word was spoken by Mr. Betting, nor
was there any act upon his part, which could give the least
offense to any lady, nor did he, by word or act, violate
the most stringent rules of decorum and politeness. ‘When
we consider that he had but a day or two before entered
upon his duties to take charge of the management of the
farm, it was but natural that he should examine the land
and learn what he could as to its quality and what it could
produce. It may be that at that time Mrs. Harms may
not have known of Betting’s relation to Fink, or to the
land, but her husband did, and if she made the complaint
to him that evening, as testified by her, it would be but
patural for him to give to his wife the information which
he possessed. There is a presumption that he did, but
that is not material, for he well knew of the fact. There
is a small artificial lake upon defendant’s farm, which,
as was his daily custom, defendant visited morning and
evening. The next morning early, and without any knowl-
edge of what had passed between Harms and his wife the
evening before, he and Betting started to the lake, and, as

<



8 NEBRASKA REPORTS. [VoL. 97
Fink v. State.

ducks sometimes visited its waters, he took his gun with
him for the purpose of shooting, if any ducks were there.
The road passed by the part of the farm occupied by
Harms, his tenant, and the two men were walking orderly
on their way. Mrs. Harms saw them approaching and went
to where her husband and Lewis were. She says in her
testimony: “I knew that Mr. Harms was going to ask
this fellow who he was and what business he had around
there.” Harms did know who he was and his business
there. Mrs. Harms knew that an altercation was to be
had, and of which defendant and Betting were wholly ig-
-norant.  When their approach was discovered, Harms
waited for them to come to where he was, when he stepped
toward Betting, and asked him, whose slave driver he was,
and to explain what business he had there. It appears
from the evidence that Betting was an invalid, and de-
fendant presented his gun and said, “Stand back, or I will
shoot.” TLewis ordered him to “put up” the gun, and he
pointed it at Lewis. Mrs. Harms appears to have been
standing behind her husband, and at that time she stepped
around and said: “What do you mean by hiring strange
men to follow me about the place?”’ when defendant pre-
sented the gun toward her. Just then Lewis spoke up and
said, “Fred, that is plenty. You can have him pulled for
that.” Nothing further was said or done. Mrs. Harms
testified that, when Harms walked up to Betting and asked
him whose slave driver he was, he was shaking his finger
at Betting. There can be no possible doubt, from the ac-
tions of the Harms party, that the three were there for an
unlawful purpose, viz., that of assaulting a man over 82
years of age and his invalid son-in-law, but with no possible
excuse therefor. The first salutation, “Whose slave driver
are you,” was calculated to provoke trouble, and was no
doubt intended for that purpose. Mrs. Harms testified
that the episode in the potato patch was the only time
Betting had ever accosted her, and that he had never at
any other time “followed her around.” Defendant, no
doubt realizing his inability at his infirm age to cope with
the three, scared them off with the only weapon he is
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shown to have had, and when they retreated, or as. Mrs.
Harms expressed, “backed off,” he passed on his way,
Lewis remarking “That is plenty. You can have him
pulled for that.” It is not contended that defendant made
any attempt to shoot any one. His act was at all times
purely defensive. He did not seek the quarrel and never
at any time sought to prolong it. The witnesses say he
used rough language to them as he presented the gun.
The two combined seem to have had the intended effect
of scaring off his assailants, which was all he ever tried
to do. The testimony on the part of the defense presented
a different contention, but we do not base our conclusion
upon any conflict in the evidence. If every word stated
by the witnesses for the state is true, there was nothing
more than an effective defense offered by defendant, and
there was nothing upon which a conviction can rest.

The verdict and judgment are set aside, and the cause
is remanded.

REVERSED.
RosE, J., not sitting.

ALFRED E. HAYWARD V. STATE OF NEBRASKA.

FLEp OCTOBER 16, 1914. No. 18,645.

1. Burglary: SUFFICIENCY OF EVIDENCE. The evidence, the substance of
which is stated in the opinion, is keld insufficient to sustain a conviction
of burglary.

9. Instructons 6 and 7, copied in the opinion, held to have been erro-
neously given.

Error to the district court for Lancaster county:
P. JaMEes COSGRAVE, JUDGE. Reversed.

' Morning & Ledwith and ‘Bruce Fullerton for plaintiff in
error.

Grant G. Martin, Attorney General, and Frank E.
Edgerton, contra.
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REEsE, C. J.

An information was filed in the district court charging
plaintiff in error, who will hereafter be referred to as de-
fendant, with the crime of burglary, by breaking and en-
tering into a public building in the city of Lincoln, known
as the “Young Men’s Christian Association Building,”
with the intent to steal property of value therein. A jury
trial was had, which resulted in a verdict of guilty, when
he was sentenced to pay a fine of $300 and the costs of
prosecution, and that he be imprisoned until the fine and
costs were paid. He brings the case to this court by pro- .
ceedings in error; his principal contentions being that the
court erred in certain instructions, and that the evidence
is insufficient to sustain a conviction.

The evidence shows that there is a telephone booth sit-
uated in the office or the lobby of the building referred to,
and that the first that was noticed of defendant being
present was when he applied to the person in charge, at
the clerk’s counter, and asked that the fan, which was
running in the booth, be turned off, which was done, and
the fan stopped. The defendant entered the booth as
though for the purpose of telephoning to some one. The
money drawer in the booth cabinet was connected by a
secret wire to an instrument, termed a “buzzer,” at the
clerk’s desk, so as to set in motion said buzzer upon the
opening of the money drawer. The buzzer gave an alarm,
Wwhen two of the men in charge hastened to the hooth and
found defendant therein, apparently in the act of tele-
phoning to some one, the money drawer open with a key
protruding from the keyhole in the lock therein. The
contention on the part of the state is that defendant
must have broken into the main building, as all the doors
by which an entry could have been made were equipped
with strong springs, which automatically closed the doors
upon any one passing through and releasing the open
doors. There were no locks nor latches on the doors, they
being held closed by the springs. While there is no direct
evidence as to how or by what method defendant gained
access, it is contended that he must have pushed open one
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of the swinging doors, and thus made his entrance to the
lobby; the assumption being that such entry was with
felonious intent. There was evidence that another drawer
of the same kind, in another building, was operied that
afternoon, a short time before defendant’s appearance in
the lobby, and money extracted; certain marked coins hav-
ing been taken therefrom and found on his person at the
time of his arrest. This evidence was competent for the
purpose of showing, as a circumstance, his intent to steal.
It is fundamental that, in order to prove burglary, there
must be evidence tending to prove the unlawful breaking
and entry, and that such unlawful acts were with felo-
pious intent, as described in section 8643, Rev. St. 1913.
The act of breaking may be shown by proof, either direct
or circumstantial. The breaking may be by the mere push-
ing open of a closed door, even though unlatched or un-
locked; but there must be proof of the breaking. The
breaking must be accompanied by an unlawful intent; if
not, it is not burglary. This intent may also be proved by
direct or circumstantial evidence. If the criminal intent
or purpose is not formed at or before the entry, it is nog
purglary. The intent must be accompanied by the act of
breaking and entry. These rules are fundamental and
well understood, are included in the statute, and the cita-
tion of authorities in their support is not necessary. It is
also well understood that every material element of a crime
charged must be proved beyond a reasonable doubt. The
jury were so instructed in this case. :

The Young Men’s Christian Association Building is a
public building. In a sense it is similar to a hotel. The
public is invited to enter. Meals are furnished at specified
rates for all who may desire them. While nothing was
stolen, it is contended that an attempt to rifle the money
drawer was made, and that defendant was frustrated in
the attempt. This might be true, and yet he may have
been innocent of the breaking. The evidence shows that
defendant was within the booth about 7 o’clock P. M. that
he had prior to that time asked to have the fan turned
off, and no one testified to any knowledge of when or how
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he entered the building. It is to be presumed that it was
some minutes before he entered the booth. The evidence
is that from 6 to 7:30 o’clock in the afternoon about 500
people enter the building, passing through the doors. It
must be that, in such a rush, many pass through an open
doorway, the spring door being held open by those pass-
ing through. The evidence tends to show that defendant
entered during that time. Did he open the door to make
the entry, or did he pass through an open doorway? There
is no hint in the evidence upon this subject. When two
equal presumptions—one in favor of innocence, the other
in favor of guilt—are presented, the one in favor of in-
nocence is to be preferred and applied. In this regard
the evidence fails to establish defendant’s guilt beyond a
reasonable doubt,

Complaint is made of instructions numbered 6 and 7,
given to the jury by the court. They are here copied.

No. 6. “It is a familiar principle that a ‘breaking’ nec-
essary to constitute the crime of burglary may be any act
of physical force, however slight, by which the obstruc-
tion to the entering is removed. The lifting of a hook
with which a door is fastened, or the opening of a closed
door in order to enter a building, is ‘breaking’ within the
accepted definition of burglary, although the entry might
have been effected through a door already open.”

No. 7. “The jury are further instructed that, if in this
case you believe beyond a reasonable doubt that the ac-
cused, Hayward, entered the building without unlocking
the door, or without using force in opening a door so as
to enter, then you will find defendant not guilty, and will
acquit him of the crime charged.”

The principal objection to the sixth instruction is to
the closing or last clause thereof, to wit, “although the
entry might have been effected through a door already
open.” It must be conceded that the language might tend
to leave one in doubt as to its meaning. If it meant that
defendant would be guilty if he entered through an open
door, the instruction is clearly wrong, for in that case there
would be no “breaking.” If it meant that the fact the
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other doors were open and defendant broke in through a
closed door it would be breaking, the instruction would
not be objectionable. In any event the instruction is am-
biguous, and should not have been given in the form
adopted.

The seventh instruction was, no doubt, an oversight on
the part of the court, for it reverses the rule of law ap-
plicable to the case. It was not necessary for the jury to
believe beyond a reasonable doubt that defendant had not
done the things charged in order to acquit him. The in-
struction is clearly erroneous. Flege v. State, 93 Neb.
610.

The judgment of the district court is reversed and the
cause is remanded.

REVERSED.

Rosg, J., not sitting.

FAWCETT, J., dissenting.

There is nothing in the point that the Young Men’s
Christian Association Building was a public building and
that from 6 to 7:30 in the evening a large number of
people passed through the doors into the building. People
who so pass into the building do so by invitation of the
Young Men’s Christian Association for lawful purposes.
This invitation does not extend to one who desires to enter
for the commission of a larceny. That the defendant en-
tered the building for the purpose of committing a larceny
is established beyond a reasonable doubt. The uncontra-
dicted testimony shows that on the afternoon and evening
in question the doors of the building were closed. Defend-
ant entered the building through the door. There was no
other way he could enter. In order to gain an entrance
through the door, every reasonable probability is that he
opened the door himself. No one saw him enter, and so
it is held, in the majority opinion, that there is no proof
of a forcible entry, so as to make the crime burglary. In
order to reach this conclusion, the improbable presump-
tion is drawn that some one, who was lawfully entering,
may have preceded the defendant into the building and
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held the door open for him .to enter. While such a cir-
cumstance is possible, it is too remote a probability to
warrant the setting aside of the conviction of a man who,
the evidence shows beyond a reasonable doubt, upon any
reasonable hypothesis, is guilty of the crime charged. If
criminals can thus escape their just deserts, then verily
the proverb, “The way of the transgressor is hard,” is re-
versed.

Instruction No. 6 could not by any possibility have prej-
udiced the defendant. ‘

Instruction No. 7, quoted in the opinion, standing alone,
might be held to have been prejudicial; but, when taken
in connection with No. 8, which immediately follows it, it
is idle to claim that the defendant was prejudiced. In-
struction No. 8 reads: “The jury is further instructed
that, in order to find the defendant guilty of the charge
of burglary, it is necessary for the state to establish that,
at the time that defendant entered the Young Men’s Chris-
tian Association Building, he had an intention of stealing
property from said building, and that he forcibly broke
into said building for the purpose of carrying out his in-
tention to steal property from said building.” This in-
struction clearly and properly told the jury what the
state must prove to warrant a conviction, and, it follow-
ing immediately after instruction No. 7, the jury could
not have been misled.

The doors of the penitentiary should swing evenly. The
outward swing is easy these days, and the inward swing
should not be made too hard.

EMMET HILEMAN, APPELLEE, V. CHARLES H. MAXWELL,
" APPELLANT.

FEp OcroBEr 16, 1914. No. 17,840.

1. New Trial: EVIDENCE. A new trial should be allowed, when it is clear
that material uncontradicted evidence has been disregarded by the jury,
and which, if considered and given due weight, would have required
a different verdict from that returned. :
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2. Compromise and Settlement: CONSIDERATION. ¢“Where there is a bona
fide dispute between parties as to the amount due upon an account,
and the debtor tenders a less amount than the claim in full settlement,
which the creditor accepts, with knowledge that it was tendered as a
full settlement, the dispute will be a sufficient consideration to uphold
the settlement, and will bar a recovery upon the remainder of the
claim.’’ Partridge Lumber Co. v. Phélps-Burruss Luwmber & Coal Co.,
91 Neb. 396.

APPEAL from the district court for Da,kota. county: GUY
T. GRAVES, JUDGE. Reversed.

R. E. Bvans, for appellant.
J. J. McAllister and W. V. Steuteville, contra.

BARNES, J.

This is an appeal from a judgment of the district court
for Dakota county, in a suit brought by one Emmet Hile-
man against Charles H. Maxwell to recover the. sum of
$334.05, alleged to be due the plaintiff for work and labor
by himself and team from the 3d day of April, 1907, to
January 5,1910. To plaintiff’s petition defendant filed an
answer, setting out certain payments made to plaintiff
during the time he was employed, amounting to $559.15,
and a claim against plaintiff for $430 alleged to be due
defendant for feeding and housing certain domestic ani-
mals belonging to plaintiff during the time he was em-
ployed by defendant, and the cost of keeping plaintiff’s
team when it was not working. Defendant denied that
- plaintiff worked for him during all of the time mentioned
in his petition, and alleged that during that time there
were ten days in which the plaintiff performed no labor
for the defendant. As a further defense defendant pleaded
a settlement between himself and the plaintiff on January
5, 1910, in which it was found and agreed that the de-
fendant owed the plaintiff the sum of $47.35; that plain-
tiff then and there paid defendant in full, by giving him.
$20 in cash and a check for $27.35, which plaintiff aec-
* cepted, retained and cashed in full payment of all of his
demands and claims against the defendant. The reply
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put in issue the allegations of the answer. On the issues
thus joined a trial resulted in a verdict and judgment for
the plaintiff for the sum of $326.35, and the defendant
has appealed.

It is defendant’s contention that the verdict and judg-
ment are not sustained by the evidence. It appears from
the record, without dispute, that on the 3d day of April,
1907, the parties entered into an agreement whereby de-
fendant employed the plaintiff to work for him about his
place in town and on his farm near-by for $50 a month
when he used his team, and $40 a month when he worked
without his team; that plaintiff accepted such employ-
ment, and in a day or two commenced to work for the
defendant. Shortly thereafter plaintiff asked the defend-
ant if he could turn his domestic animals into defendant’s
yards and sheds, and defendant replied that he could do
80, provided he would pay for the feed consumed by them.
Some talk was had as to what such feed would be worth,
and it was agreed that whatever the neighbors would say
it was worth the plaintiff should pay the defendant. There
is no disagreement as to the terms of the contracts. The
testimony shows that there was a partial settlement be-
tween the parties on June 3, 1908, at which time the de-
fendant owed the plaintiff $63. The parties were not
-agreed as to what plaintiff should pay defendant for feed-
ing and housing his stock, and that matter was left open
for further consideration. The plaintiff testified that he
worked for defendant from June 8, 1908, to January 5,
1910, and that a greater part of that time he worked with
his team. This defendant admitted, but showed that plain-
tiff lost ten days during that time, doing no work at all,
and that for five months during his employment his team
was not used in working for the defendant, and those
facts were not disputed by the plaintiff. So it may be
said that it was fairly established that plaintiff’s wages
for himself and his team amounted to the sum of $983,
including the $63 due him at the June settlement of 1908,
The testimony shows, without dispute, that defendant had
paid the plaintiff the sum of $559.15, without allowing
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anything for the feed and care furnished plaintiff for his
stock. This would leave defendant indebted to plaintiff
in the sum of $422.85.

It appears from the testimony that plaintiff had in de-
fendant’s yards two cows all of the time of his employ-
ment, three head of horses about two months, a mare and
colt about 45 days, one colt from May 9, 1909, to January
5, 1910, two calves for November, 1909, two colts from
October 20 to December 26, 1907, one mule for a month
and a half, in April and May, 1907. Plaintiff’s animals
were fed hay, alfalfa, kafir-corn, grain, corn, and straw.
In fact, they were fed and cared for the same as was
defendant’s own stock. In addition to this, defendant fed
plaintiff’s team five months during which time plaintiff
did not work them for the defendant. Plaintiff by his
own testimony fixed the value of the feed furnished his
stock at the sum of $146.50. This would leave as a balance
due him the sum of $276.35, while the verdict and judg-
ment in his favor was for $326.35. We find from the bill
of exceptions, however, that plaintiff furnished no com-
petent evidence of the value of the feed and care furnished
by defendant for his stock. No witness testified for him on
that question, and his own evidence was clearly incompe-
tent. He testified at first that he did not know what the
feed was worth, and after an adjournment he stated he
knew what some of it was worth, and so the only competent
evidence on that point was the testimony of the defend-
ant’s witnesses, who were farmers, and knew the value of
the feed and care for such animals as plaintiff testified
had been kept and fed in defendant’s yards, barns, and
sheds. The-lowest amount, according to the testimony of
defendant’s witnesses, which the plaintiff should pay the
defendant, was $348.75. This, if the jury had regarded
the evidence, would have entitled the defendant to a ver-
dict of something like $72.40. It thus appears beyond all
question that the verdict and judgment were not sustained
by plaintiff’s own evidence. We are therefore constrained
to hold that defendant’s contention on this point should
be sustained. :

97 Neb. 2
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On the question of the final settlement between the par-
ties, the evidence shows that plaintiff asked the defendant
for a settlement. They took their books and went over the
matter, and it was found that defendant owed the plain-
tiff '$47.35. Defendant testified that he asked the plain-
tiff if he wanted his money, and he said he did; that he
thereupon paid the plaintiff by giving him a $20 bill, which
he had in his pocket, and a check on the bank for $27.35, on
the face of which he plainly wrote “Bal. in full to date 3
that plaintiff accepted the check, retained it some little
time, and cashed it. This the plaintiff admitted, and the
check was introduced in evidence; but the plaintiff claimed
that he did not read the check, and did not see the plainly
written statement thereon that it was the payment of the
balance due him in full.

Defendant produced one J. P. Rockwell as a witness
in his behalf, who testified that he was well acquainted
with both parties to the transaction, and that soon after
the 5th day of January, 1910, the plaintiff told him that
he had quit working for Maxwell. He said he was some-
what disappointed; that he did not get as much money as
he expected; that he expected to do some things that he
could not do because he did not get as much money as
he expected when they settled; that Maxwell did not owe
him as much, according to the settlement, as he expected;
that he did not think the settlement was right; that he
was not satisfied with it; and that he was not going to
stand by it. On cross-examination witness said, in sub-
stance, that plaintiff stated that Maxwell charged him too
much for keeping his stock. The plaintiff testified that
no such conversation occurred between himself and the
witness Rockwell. His only explanation of why he re-
tained the check and cashed it was that he did not see
the indorsement of “payment in full” which appeared
upon the face of the check itself. Upon this branch of
the case it is clear that the jury paid no attention whatever
to the evidence.

It is contended by the defendant that, plaintiff having
received and accepted the check and the $20 in cash, such
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payment should be held to be a complete satisfaction of
the matter in controversy. In support of this contention
counsel for the defendant cites a large number of cases,
among which is found Partridge Lumber Co. v. Phelps-
Burruss Lumber & Coal Co., 91 Neb. 896, Chicago, R. I.
& P. R. Co. v. Buckstaff, 65 Neb. 334, and Treat v. Price,
47 Neb. 875.

In the first of these cases it was said: “Where a cer-
tain amount of money is tendered by a debtor to a creditor
on condition that he accept it in full satisfaction of his
demand, the sum due being in dispute, the creditor must
either refuse the tender or accept it as made, subject to
the condition. If he accepts it, he accepts the condi- .
tion also, notwithstanding any protest he may make to
the contrary.” It was further held in that case: “When
there is a bona fide dispute between parties as to the
amount due upon an account, and the debtor tenders a
~ less amount than the claim in full settlement, which the
creditor accepts, with knowledge that it was tendered as
a full settlement, the dispute will be a sufficient consid-
eration to uphold the settlement, and will bar a recovery
upon the remainder of the claim.” This rule was also an-
nounced in Chicago, R. I. & P. R. Co. v. Buckstaff, 65 Neb.
334.

In Treat v. Price, 47 Neb. 875, it was said: “The rule
that when a certain sum is due from one to another, the
payment of a lesser sum is no discharge as to the remain-
der, notwithstanding an agreement to that effect, is
founded upon the fact that the latter agreement is without
consideration. Such rule does not apply where the amount
due is disputed or unliquidated.” It was further held:
«Where a certain sum of money is tendered by a debtor
to a creditor on condition that he accept it in full satis-
faction of his demand, the sum due being in dispute, the
creditor must either refuse the tender or accept it as made,
subject to the condition. If he accepts it, he accepts the
condition also, notwithstanding any protest he may make
to the contrary.” :
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This rule seems to be well settled by the great weight
of authority. In opposition to this rule the plaintiff has
directed our attention to Rapp v. Giddings, 4 S. Dak. 492.
In that case it was said: “Where payment is made by
check, which recites on its face, ‘in full of all demands,
such words will constitute a receipt in full, as against the
payee, only when it is shown that he had knowledge of
the presence of such words, or facts are shown which in
law would charge him with such knowledge.” Counsel
also cites National Life Ins. Co. v. Goble, 51 Neb. 5. In
that case it was held: “In the absence of an express agree-
ment or other circumstances avoiding the operation of the
rule, the remittance of a bank draft is not a payment in
fact until the draft has been received, presented, and hon-
ored. A written acknowledgment or receipt of payment
is not conclusive, when the medium of the remittance upon
which it is based has failed.” Defendant’s counsel also
cites 30 Cye. 1223, and 9 Ency. of Evi. 728. These au-
thorities are not directly in point, and it is difficult for
us to see, in the light of the evidence, how the plaintiff
could have been mistaken or have failed to observe the
plainly written words “Bal. in full to date,” which are
found upon the face of the check which he accepted, held
for some little time, and finally cashed at the bank. As
we view the evidence, it was sufficient to require the jury
to return a verdict for the defendant. It is not necessary
to consider the rest of the errors assigned.

For the foregoing reasons, the judgment of the district
court is reversed and the cause is remanded for further
proceedings. ’

" REVERSED.

LerroN, Rose and SEDGWICK, JJ., not sitting.
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SUNDERLAND & SAUNDERS, APPELLANTS, V. FRANK B.
HiBBARD, APPELLEE.

FmLep OCToBER 16, 1914. No. 17,861,

1. Gaming: INTENT: ACTION For COMMISSION. In an action by an agent
against a principal to recover for alleged commissions and money
advanced for the principal in transactions involving alleged purchases
of grain on the Chicago board of trade for future delivery, the question
is whether the intention was that the principal should become the
actual buyer of grain through the agency of the commission mer-
chants, or whether they expressly or impliedly agreed to act as the
principal’s agents in gambling purchases of grain which the principal
had no intention of receiving.

. TRANSACTIONS OF BoaRD OF TRADE: EVIDENCE. KEvidence ex-
amined, and held, that the only conclusion to be reached from the
testimony is that the contract was based on a wagering transaction;
that there was in fact no intention on the part of the parties to engage
in a bona fide purchase, to be followed by an actual delivery -of the
commodity in which they nominally dealt; that such transaction was
a gambling venture and speculation in the fluctuation in the price of
wheat in the market, and was a violation of the provisions of section
8816, Rev. St. 1913, and contrary to public policey.

. ENFORCEMENT OF CONTRACT. In such a case the courts of
this state will not aid either party to the transaction.

APPEAL from the district court for Douglas county:
Lee S. ESTELLE, JUDGE. Affirmed.

Duncan M. Vinsonhaler, for appellants.
George A. Magney, contra.

BARNES, J..

Action in the district court for Douglas county to re-
cover the sum of $5,593.75, with interest thereon at the
rate of 7 per cent. per annum from June 1, 1910, alleged
to be due from defendant to plaintiffs for money paid and
commissions earned for him by plaintiffs in dealing in
wheat on the Chicago board of trade from the 16th day
of June, 1908, to the 31st day of May, 1910. Plaintiffs’
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amended petition set out the several transactions in full.
To this petition the defendant filed an answer, denying
every allegation contained therein, except such as were
specifically admitted, and as one of his defenses to the ac-
tion it was alleged that on the date set forth in the peti-
tion the plaintiffs were in the commission business in
Omaha, Nebraska, and Chicago, and during all of said time
dealt and traded in what are known as options on ’change
in Chicago and Omaha in grain and provisions by selling
and putting in the market on ’change certain grain for
future delivery, when in fact no delivery was ever intended
and demanded, and no grain was bought or sold or in-
tended to be bought or sold; that on the dates stated in
said petition the defendant took an option of said plain-
tiffs on grain as aforesaid for future delivery, when in
fact no delivery was ever intended or demanded, and no
grain was bought or sold or intended to be bought or sold,
and that the same is true in every instance whether the de-
fendant bought grain for future delivery or sold grain for
future delivery, as stated in said petition. Defendant fur-
ther alleged that all the transactions referred to in said
petition were ventures and speculations on margins de-
pending for profit or loss on the fluctuations of the market,
and were purely fictitious and gambling transactions, and
that in all of said transactions no consideration was re-
ceived or paid, and that the amount claimed in said peti-
tion is for a pretended loss in said dealings in said options
at the time stated in said petition, and is without consid-
eration and wholly void, and in violation of the law and
contrary to public policy, all of which the said plaintiffs
well knew. As a further defense it was alleged that it was
understood and agreed between plaintiffs and defendant,
in reference to all of said transactions set forth in said
petition, that whenever the margins paid to the plaintiffs
by defendant in said transactions were exhausted by the
raising or falling of the market the plaintiffs were to close
out the deal before there should be any loss; that defend-
-ant never in any manner authorized plaintiffs to pay or
be responsible for any sums of money whatever for the
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defendant. Plaintiffs filed a reply which, in substance,
was a special denial of the facts alleged in defendant’s an-
swer. The cause was tried to a jury, and resulted in a
verdict and judgment for the defendant, and the plain-
tiffs have brought the case to this court by an appeal.
On the trial plaintiffs called one M. P. Miller as a wit-
ness, who testified, in substance, that he was employed by
the plaintiffs; that plaintiffs were engaged in the grain,
commission and provision business, and acted as commis-
sion merchants between parties who bought or sold through
them ; that he had been acquainted with the defendant for
five years; that the defendant had been a customer for
fully three years, and that he had frequently received or-
ders from the defendant in plaintiffs’ office, either in per-
son or by telegraph; that upon receipt of the orders plain-
tiffs would telegraph the sanie at once over their wire to
Bartlett, Patten & Company, their correspondents, who
would thereupon wire back that they had executed the
order, and he would enter it on plaintiffs’ books and notify
defendant, sending him a confirmation by mail addressed
to defendant at Irvington, Nebraska. The witness identi-
fied exhibits 1, 2, and 11 as having been sent to Mr. Hibbard
by plaintiffs over the Western Union Telegraph. Exhibit
11 reads as follows: “5/27/10. F. B. Hibbard, Irvington,
Neb. Market very weak. Please come in if possible.”
The witness then testified that the next day after sending
this telegram Mr. Hibbard called at the plaintiffs’ office;
that Hibbard stood by the desk of the witness watching
the market reports; that the market was still going down;
that witness said to defendant, “What do you wish to do?”
and defendant replied, “I will go down and see Carl first
(that meant his son at South Omaha),” that defendant
went down, and the witness expected him to come back in
the afternoon and fix the matter up; that the defendant
at that time had purchased through plaintiffs 130,000
bushels of September wheat; that at the time the defend-
ant was in the office he had told him that his margin was
just about exhausted, and that plaintiffs needed more mar-
gins; that defendant did not return, and he heard noth-
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ing from him; that on the 31st day of May plaintiffs wired
their Chicago correspondents to sell the 130,000 bushels of
September wheat, and that their correspondents wired back
that they had done so; that thereupon he mailed to defend-
ant exhibits 4, 5, 6, 7, 8, 9, 10 and 12; that the loss as a
result of this sale was $17,087.56. Plaintiffs thereupon
offered in evidence exhibits 3 to 12, inclusive, to which
defendant objected as being irrelevant, immaterial and in-
competent. The objection was overruled, and the exhibits
were received in evidence. A copy of one of them will be
sufficient for the consideration of this appeal. Leaving out
the letter-head, exhibit 10 reads as follows:

“F. B. Hibbard, Omaha, Neb., May 31, 1910. Subject
to the rules, regulations and customs of the board of trade
of the city of Chicago, or the exchange in which this order
is executed; and any rules, regulations and requirements
of its board of directors, and all amendments that may be
made thereto, we have this day sold for your account and
risk through Bartlett, Patten & Company 10 Sep. wheat
9014. Sunderland & Saunders.”

The witness explained that the item of commissions ap-
pearing on exhibit 12 was a charge made by the plaintiffs
of one-eighth of a cent a bushel for all grain bought and
sold, and of this commission plaintiffs received one-half
and their Chicago correspondents one-half; that the plain-
tiffs were required to keep and deposit with their Chicago
correspondents a sufficient margin to protect all their
trades made through that correspondent, and that the
plaintiffs had paid to Bartlett, Patten & Company the
loss resulting from this transaction with Hibbard, and of
that loss the sum of $5,593.75 had never been repaid by
defendant or any one in his behalf,

On cross-examination Miller further testified that he
had been in the employ of plaintiffs since the 25th day
of May, 1907; that he was at present the manager having
general supervision of the business; that the orders for
purchases and sales were handled by him; that he handled
all of the orders of defendant during the year 1909, and
from 1909 up to date; that the plaintiffs required a deposit
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of one cent a bushel at the time of placing the order, and
at the time of the conversation with defendant on May
28 defendant’s margins were exhausted, but previous to
that time he had had a margin; that he had told defendant
that his margin was about exhausted, and in response to
the question, “So that it was not entirely exhausted when
you talked with him at that time? A. It may have been;
it may have been a little more than .exhausted. * * *
Q. Well, now, then, what did you mean a while ago when
you said it was about exhausted? A. Because, when we
accept an account which is nearly exhausted we notify -
the party to that effect, and we would expect him to put
up more margin to protect us in case the market goes
further down.” Without quoting further from the testi-
mony of the witness, it is sufficient to say that he testi-
fied, in substance, as follows: When the plaintiff pur-
chased wheat for the defendant it was always for future
delivery; that all of defendant’s transactions were in the
future; that when they telegraphed an order to Bartlett,
Patten & Company in Chicago they would go on the board
of trade and buy or sell; and that Bartlett, Patten & Com-
pany would wire them of the execution and the same day
mail them confirmation; that plaintiffs did not notify the
defendant of the name of the party who bought or sold
the wheat; that when they bought or sold wheat for de-
fendant they did not inquire where the wheat was, and
that defendant never asked, nor did they ever tell him,
where it was; that they did not give him any receipt for
it; that the only thing they gave him was a written con-
firmation ; that they had never during all of the dealings
with the defendant delivered a bushel of wheat to him;
that, in regard to the 130,000 bushels of wheat sold to
defendant Hibbard, they did not know that the wheat was
in a warehouse in Chicago, and did not give Hibbard any-
thing showing where it was, because they could not until it
was delivered; that the transactions of the plaintiffs for
the defendant were executed in the pit of the board of
trade in Chicago; that all defendant ever paid on the
transaction, or all that he was ever asked to pay, were



26 NEBRASKA REPORTS. [Vor. 97
Sunderland & Saunders v. Hibbard.

margins; that as a rule two cents a bushel is all the mar-
gin required for wheat, and that they always aimed to keep
in defendarit’s account about one cent a bushel ahead of
the market.

It must be observed that of the 130,000 bushéls of wheat
above referred to there never was a word said by either
party about where the wheat was or where it was to come
from. The plaintiffs did not know where the wheat was
or whether it would be in existence or not when September
came. They never gave the defendant a warehouse receipt,
and all they ever required him to pay was margins, and
all the transactions were executed in the pit of the board
of trade in Chicago.

The defendant Hibbard testified, in substance, that in all
of the transactions set out in the petition he had never
received any of the grain purchased ; that there never was
anything said about receiving or delivering the grain at
any time; that he never asked, nor was he ever told, where
the corn was; that he never had any of the grain that he
sold, and that they never gave him any warehouse receipt,
or ever spoke to him about a warehouse receipt; that he
was never told where the wheat or corn was stored or
where it would come from; that he was never told where
they got their market report, except from Chicago; that
the statements that were furnished in each instance showed
that whatever was done was done on the Chicago board of
trade; that he had not raised any kind of grain for years,
that he was never asked by plaintiffs to pay for any grain -
he bought, nor did he ever receive pay for the grain he
sold, except where there were margins in his favor, and
that the only money he was required to pay was to keep
up the margins at two cents a bushel.

_The foregoing statements from the testimony of Mr.
Miller and the defendant Hibbard cover practically all
of the evidence on this branch of the case, and there is no
testimony given by any other witness that contradicts their
statements. It therefore seems clear that neither party
to these transactions ever intended the actual delivery of
a single bushel of wheat or corn supposed to be involved
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in the transactions set out in plaintiffs’ petition. Usually
when men actually buy and sell 130,000 bushels of wheat
within a short time, it is expected to be delivered and paid
. for. They usually say something about where the grain
is, and where and how it is to be delivered, and business
men who buy and sell in good faith are not likely to close
transactions of such magnitude and importance without a
thorough understanding as to all of such ‘details. Suther-
land & Saunders never expected to be called upon to de-
_ liver this wheat, and certainly the defendant Hibbard never
dreamed of such a thing. The question therefore is:
Were the transactions within the inhibition of sections
8816-8819, Rev. St. 1913?

Section 8816 provides, among other things: “Every
person who shall, as principal or as agent of any corpora-
tion or person or persons, set up and carry on a bucket-
shop, or any person who shall accept employment from
any person or persons or corporation engaged in the car-
rying on of a bucket-shop, and shall, under such employ-
ment in any manner or capacity, assist in carrying on a
bucket-shop * * * shall be guilty of a felony. A ‘buck-
et-shop’ is defined to be an office, store, board-of-trade
room, or other place wherein the proprietor or keeper
thereof, or other person or agent, either in his or its own
behalf, or as an agent or correspondent of any other per-
son, corporation, association or copartnership within or
without the state, conducts the business of making or of-
fering to make contracts, agreements, trades or transac-
tions respecting the purchase, or purchase and sale, of
any stocks, grains, provisions, cotton or other commodity
or personal property wherein said proprietor or keeper or
patron contemplates or intends that the contracts, agree-
ments, trades or transactions shall be, or may be, closed,
adjusted or settled according to or upon the basis of the
market quotations or prices made on any board of trade
or exchange where there is competitive buying and selling,
and upon which the commodities or securities referred to
in such contracts, agreements, trades or transactions are
dealt in, and without a bona fide transaction on such board











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































