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[
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& QUINCY RAILROAD COMPANY, APPELLANT.
Firep ApriL 17, 1914. No. 17,476.

Constitutional Law: DRAINAGE DISTRICTS: VALIDITY OF STATUTE. The
drainage act of 1905 (laws 1905, ch. 161) reexamined, and para-
graphs 1 and 2 of the syllabus in Barnes v. Minor, 80 Neb. 189, re-
affirmed.

: Dur ProceEss. Section 5, ch. 161, laws 1905, ex-
amined, and held not void as wanting in due process under the fed-

‘eral constitution.

: EMINENT DomaIiN: COMPENSATION. Section 12, eh.
161, laws 1905, examined, and held, not void as authorizing the tak-
ing of property without due compensation to the owner thereof; nor
does the fact that it allows a drainage district two years from the
filing of the report of the commissioners or appraisers appointed
to ascertain the compensation to be made to the owners or parties
interested, within which to enter upon and appropriate the lands
appraised, render the act void as being in conflict with section 13,
bill of rights, constitution of 1875.

VALIDITY OF STATUTE. Section 36, ch. 161, laws
1905, examined, and its validity not determined, but held, that, even
if void, its invalidity would not render the entire act void.

The act of 1905 (laws 1905, ch. 161) ex-
ammed in re the question as to whether or not the aet is void in
conferring public functions upon private corporations, and Neal v.
Vansickle, 72 Neb. 105, and Drainage District No. 1 v. Richardson
County, 86 Neb. 355, upholding the act, reaffirmed.

NEB.] (1)

®
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6. Evidence: SurriclENcY. The evidence referred to, but not set out im
the opinion, examined, and held sufficient to sustain the finding and
judgment of the distriet court as to the benefits received by defend-
ant from the system of drainage of the plaintiff distriet.

7. Drains: ASSESSMENT: RAILROADS. Section 19, ch. 161, laws 1905,
examined, and held sufficient to authorize the legislature to confer
upon the supervisors of a drainage district, organized under such
act, the power to assess a railroad company for special benefits ac-
eruing to it from a drainage improvement, the same as private indi-
viduals, and in proportion to the benefits conferred by such dis-
triet.

8. : : : OFFSET. The defendant, for the protec-
tion of 1ts railroad right of way, road-bed, bridges and other property,
dug two ditches, in and by which the channels of the Nemaha river
and Linn creek were straightened at two given points within the
limits of the district subsequently organized by plaintiff, thereby
accelerating the flow of water in those streams, and to the extent
thereof specially benefiting defendant’s property. After the organ-
ization of plaintiff district it inaugurated a general system of drain-
age, which consisted of straightening the channels of said two streams
from points above to points below the ditches so dug by defendant,
and, in digging its ditches for the purpose of carrying out such
general system of drainage, it extended the ditches so dug by defend-
ant, both above and below such ditches, thereby appropriating the
same and making them a part of its general system of drainage.
Held, that defendant is entitled to set off, against the special benefits
which it has derived from the entire scheme of drainage, that portion
of such benefits as was caused by the work which it had itself done
in producing those benefits; and that the rule for determining the
amount of such offset is the sum which it would have cost plaintiff’
to dig those portions of its general drainage ditches which the de-
fendant had previously dug.

APPEAL from the district court for Pawnee county:
JoHN B. RAPER, JUDGE. Affirmed on condition.

Byron Clark and C. C. Flansburg, for appellant.
Kelligar & Ferneaw and A. R. Keim, contra.

FAwcerT, J.

Defendant appeals from a judgment of the district court
for Pawnee county, in a trial had in that court on an ap-
peal by the defendant from the action of the board of
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supervisors of plaintiff, fixing the amount of special bene-
fits accruing to the defendant from the operations of
plaintiff in providing new channels and straightening the
Nemaha river and Linn creek, in Pawnee county. The
several assignments of error presented and argued in de-
fendant’s brief will be considered in the order in which they
appear therein. ,

The first assignment assails the constitutionality of the
law under which the plaintiff district was organized, being
the act of 1905. Laws 1905, ch. 161. This assignment is
divided into subdivisions from A to I, inclusive.

Under subdivision A it is claimed that “Corporations,
under the constitution, must be created by general law.
A law giving courts the power in their discretion to create
corporations by judicial decree violates such provision.”
We thihk the point here made is fully covered and cor-
rectly disposed of adversely to defendant’s contention in
Barnes v. Minor, 80 Neb. 189.

In subdivision B it is contended that “the act of 1905
is void as denying the equal protection of the laws under
the federal constitution.” In Barnes v. Minor, supra, it
is said (p. 194): “It seems clear that neither a county
nor a railroad company, under the circumstances shown
to exist in the case at bar, is a necessary party to the
proceeding in the district court to declare the drainage
district a public corporation.” (Counsel say in their brief
that this construction by the court is the basis for their
second contention; that the drainage law is unconstitu-
tional because it denies to the railroad company the equal
protection of the law. It is argued that a railroad com-
pany, by this holding, cannot become a member of the
drainage district, cannot be incorporated within the bound-
aries or be a member of the drainage district, so that it
is unnecessary to name it as a landowner or to summon -
it into court as other landowners are brought in; that
every other landowner is summoned, has a right to appear,
and under section 3 of the act may file objections; that, act-
ing under the construction of the statute given in Barnes
v. Minor, supra, defendant was not brought into court and
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given an opportunity of showing those things which other
persons, who were brought in, were permitted to show.
We think the discussion in Barnes v. Minor, supra, fairly
answers the argument made on this point. In that opin-
ion it is said (p. 193) : “From the nature of quasi public
corporations, such as counties, and public service corpora-
tions, like railroad companies, it would seem clear that
neither of them could become a member of a drainage dis-
trict. From the very nature of their organization, and the
powers conferred upon them by law, they would be unable
to exercise the duties and claim the privileges required
of and given to private owners of land situated within
such district.” As argued by counsel for plaintiff in their
brief, if a railroad company is assessed for a benefit aris-
ing from the construction of a'drainage improvement, and
it has notice of the assessment, and a time and place fixed
for a hearing, and actually is heard on its objections, and
is accorded an appeal to the courts on the justice of such
assessment, it occurs to us that such company has had
due process of law, and the equal protection of the law,
and it is not in a position to complain because it was not
summoned into court as a party on the preliminary pro-
ceedings for the organization of such district.

In subdivision C it is argued that “the act is void as
wanting in due process under the federal constitution.”
The gist of this contention is that the tribunal which levies
the assessment is disqualified by reason of the interest of
the individual members comprising said board. This board
is by statute made to consist of landowners within the
district, and it is argued that they therefore sit in judg-
ment, not only upon their own claims, to determine the
amount of their own assessment, but the assessment of
every other individual in the district; that a judgment by
such a tribunal does not constitute due process. This con-
tention was considered in Nemahe Valley Drainage Dis-
trict v. Marconnit, 90 Neb. 514, 525, and decided adversely
to defendant’s contention. The argument now made upon
this point fails to shake our confidence in that case.
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Under subdivision D it is argued that “the law is void
because it authorizes the taking of private property with-
out compensation to the owner thereof.” Section 12 of
the act provides that the drainage district shall have the
right to the appointment of a commission to ascertain the
compensation to be made to owners or parties for right of
way ; that the same proceedings for condemnation of right
of way shall be had as provided by law in condemnation
proceedings by railroads; that property shall not be en-
tered upon or appropriated by the district until the dam-
ages awarded are paid to the county judge for the use of
the owner; and that, if the property is not taken and paid
for within two years from the time of condemnation, the
proceedings shall abate at the cost of the district. It is
argued that in the case at bar there is no fund whatever for
the payment of defendant’s right of way; that the special
assessment may or may not be paid; that the .amount of
the levy may or may not be sufficient; that, until the fund
is actually paid “or provided for,” no condemnation can
be had. It will be conceded that no condemnation can be
had until the fund for the payment of the land is actually
paid “or provided for.” Under the provisions of section
24 of the act, a contract cannot be let until after the levy
of the assessment provided for in section 18, and, of course,
no lands are needed or are taken until the construction
work is to be entered upon. The record shows the total
benefits levied against the property in this district to be
$331,555, which is levied against agricultural lands within
the district. The cost of the improvements are estimated
at $107,982, so that there remain benefits unlevied and un-
collected, which are subject to levy and collection, to pay
for right of way, damages, and other items of cost, over
$200,000. As the assessments are by section 21 made a
lien “against the said property assessed,” the fact that the
special assessments may or may not be paid can only de-
pend upon the question as to whether or not the work is
ever entered upon. In the present case, we are not left in
doubt upon that point, as the work has been entered upon.
The fear, therefore, that the special assessments may not
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be paid, or that the amount of the levy may not be suffi-
‘cient, appears to us quite groundless. It is urged that it
is unfair to allow a corporation to condemn property and
appraise damages to-day and take no further action for
two years, and then, when the property has risen greatly
in value and the damages would be much enhanced, per-
mit the corporation to then elect to pay the damages and
appropriate the property. Possibly this may be unfair,
but it is within the law, as enacted by the legislature, and
we do not think is in conflict with section 13, bill of rights,
constitution of 1875.

Under subdivision R it is claimed that “the act is void
because it denies the right to enjoin void assessments, but
requires payment thereof to the county treasurer; denies
any recovery from the party to whom payment is made.”
This refers to section 86 of the act, which provides that
the collection of assessments to be levied to pay for the
location, construction, maintenance or repair of any ditch,
etc., “shall not be enjoined nor declared void; * * *
and no injunction shall be allowed restricting the collec-
tion of any assessment until the party complaining shall
first pay to the county treasurer the amount of his assess-
ment, which amount so paid may be recovered from said
district in any action brought for that purpose in case
said injunction is made perpetual.” We are unable to
discover the materiality of this assighment of error as
applied to the issues in this case. This is an appeal from
a judgment of the district court, based upon an appeal
from the action of the board of supervisors of plaintiff
district in levying an assessment against defendant over
its written protest and objections filed with and heard
by the board at the time of making the assessment. No
pleadings were filed in the district court, but the case was
tried there and must be determined here upon the issues
tendered by such protest and objections so filed with the
board. In those objections defendant objects to the ap-
proval of the engineer’s report and every part thereof in
any manner affecting the classification of the lands of the
defendant or its right of way; objects to the apportion-
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ment of benefits and to the proposed special assessment,
and to everything connected with the proposed assessment
of the lands,; property, right of way, road-bed, and track
of defendant, for the following reasons: (1) That the
track, road-bed, and right of way of the defendant is not
swampy or overflowed land, and does not come within the
character of land embraced within the statute concern-
ing the establishment of drainage districts; (2) because
the establishment of the drainage district will not and
canrtiot confer any benefit of any kind upon the right of
way of defendant or upon its lands located within the dis-
trict; (3) because the road-bed, track, and right of way
cannot be affected or damaged by any flood in the Nemaha
river and within the district that is likely to occur at any
time, for the reason that defendant has at its own expense
and at large cost raised its road-bed, traveled track, ties
and property above the highest flood that can possibly
oceur in said river within the district; (4) because none
of its land is swampy, marshy, boggy, or flooded, nor does
its traveled track, road-bed, embankment and right of way
cross or traverse any swampy, boggy, marshy or over-
flowed land, and no drain or ditch to carry off surface
water from any of that character of lands within the
drainage district could be of any possible benefit to the
road-bed or right of way of defendant; (5) that the trav-
eled track, road-bed, and right of way of defendant is ele-
vated to such a degree that it is not subject to overflow,
does not need the protection of any drainage canal, and
would not be benefited in any manner or to any extent by
the construction of the canal contemplated by plaintiff;
(6) “because any assessment levied against the right of
way lands, track, road-bed or property of this railroad
company would be a taking of its property without any
compensation, would confer no benefit upon this object-
ing railroad or its right of way, road-bed or other prop-
erty mentioned.” During the hearing, by leave of the
board, defendant amended its objections so as to claim
the sum of $18,000 against the plaintiff district on the
ground that it appeared from the evidence at the hear-
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ing and the plat filed that the project contemplated the
adoption and use, as a part of plaintiff’s plan, of the cut-
off made by defendant in section 20, which it had made at
its own cost and after purchasing the right of way there-
for at a cost of $11,000, and also uses and adopts the work
done in straightening Linn creek at a cost to defendant
for labor and right of way of $6,000, and that the taking of
such property by the drainage district, without any com-
pensation, is in violation of the law and constitution. In
the light of the issues as thus made, the only considera-
tion we need now give to section 36 is to determine whether
or not that section, even if void, would render the entire
"~ aet void. We cannot so hold. An examination of section
36 shows that every provision therein might be stricken
down without in any manner affecting or impairing the
remainder of the act.

In subdivision F it is contended that “the act is void
in conferring public functions upon private corporations.”
This point has been decided adversely to defendant’s con-
tention in Neal v. Vansickle, 72 Neb. 105; Drainage Dis-
trict No. 1 v. Richardson County, 86 Neb. 355. We are
satisfied with our holding in those cases, and must decline
to reconsider the question. It follows from what has been
said that defendant’s first assignment of error must fail.

By the second assignment it is contended that “there is
no evidence to show that the railroad company -would re-
ceive any benefit by reason of this improvement.” The
evidence upon this peint is voluminous, so much so that
we will not attempt to give even the substance of it. Suf-
fice it to say that we have carefully examined the evi-
dence submitted on both sides, and, while it must be con-
ceded to be conflicting, it is not only ample to sustain
the finding of the district court, but in our judgment pre-
ponderates in favor of the same.

By the third assignment it is contended that “there is
no power, under the act, to lay any assessment against
appellant.” TUnder this head it is argued that, ‘“before
there can be laid an assessment against a railroad, under
this act, there must not only be ‘protection, derived from
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the drainage works and improvements,” but the benefit to
be assessed is limited ‘to the increased efficiency and value
added thereto by reason of said improvements.’” Section
19 of the act confers power to assess a railroad for bene-
fits accruing from a drainage improvement “the same as to
private individuals, and in proportion to the benefits con-
ferred by said ditch.” We are unable to discover any rea-
son why the legislature has not the right to confer this
power upon a drainage district. The only reason any
property owner within the district can be assessed is be-
cause his property is benefited by the improvement, for,
unless benefits accrue, there is no liability to assessment.
If, therefore, a railroad company derives protection to its
road-bed, bridges, and depot grounds, there is n¢ reason
why it should not be assessed, as increased efficiency and
added value necessarily follow from such protection. In
this case the defendant company had nine miles of road-
bed, at least two bridges, and valuable depot grounds with-
in the limits of the district. While the evidence is con-
flicting, it is ample to show that the improvements made
by plaintiff have been of great value to defendant as to all
of these items of property. It shows that, by reason of the
straightening of the Nemaha river and Linn creek, the de-
fendant’s embankments and other property are relieved of
the accumulation of water after heavy rains in one-fourth
of the time that it was relieved before plaintiff’s improve-
ments were made, and that the work has resulted in les-
sening the amount of care and work upon the road-bed, in
the protection and care of its bridges, and in the delay of
its trains, incident to the action of the water prior to the
making of the improvements. That such a result is a ma-
terial benefit to the railroad and a manifest increase of its
efficiency and added value must be apparent even to a
layman in such matters. The estimate of this value in dol-
lars and cents may be problematical, but so are many other
questions of fact which courts are called upon to decide.
As said in O’Brien v. Schneider, 88 Neb. 479, 482: “No
system of assessment can bring about absolute equality
or attain exact justice among property owners or taxpay-
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ers. The best that can be expected is a substantial ap-
proximation of burdens according to benefits, and the leg-
islature is vested with great discretion in providing the
methods by which that approximation shall be attained.”

By the fourth assignment it is contended that “the rail-
road has a right to offset, against any assessment for ben-
efits, the value of its property taken and used by the drain-
age district in making improvements and not paid for by
said district.” It appears that before the plaintiff dis-
trict was organized defendant at its own expense pur-
chased a strip of land one-half mile long and 350 feet wide,
and dug a canal across an ox-bow of the Nemaha river,
by which the river was diverted into this channel and its
course thereby straightened, at a cost of about $11,000, and
that at a cost of about $6,000 defendant made a similar
straightening of the channel of Linn creek. By the gen-
eral scheme of drainage adopted by plaintiff it is appro-
priating the work thus done by defendant. The straight-
ening of the channels of the Nemaha and of Linn creek are
both admitted by a stipulation of the parties. It is also
stipulated that Linn creek is a regular water course with
channels and banks, and that the Nemaha river is one of
the regular streams of the state; that the plaintiff in lay-
ing out its plan of drainage straightened out Linn creek
and the Nemaha river both above and below the channels
cut by defendant. It is further stipulated: ¢“(7) That
the cut-off channels of both Linn creek and the Nemaha
river thereby became part of and were incorporated in the
canal and ditches of the said drainage district. (8) No
condemnation proceedings were had, and no contract, or
payment made by the drainage district to the railroad
company for either of the cut-off channels. (9) That, if
the drainage district had made the channel on Linn creek
which was excavated by the said railroad company, it
would have been compelled to purchase 2 acres of right
of way at $60 per acre, and excavate 7,310 cubic yards of
earth at 10 cents per yard, and to have grubbed out 76
squares at a total costs of §851; that, if the drainage dis-
trict had made the channel on the Nemaha river which
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was excavated by the said railroad company, it would
have been compelled to purchase 84 acres for right of
way at $60 per acre, and excavate 27,600 cubic yards of
earth at 8.25 cents per yard, at a total cost of $2,787. It
is agreed that the two blue-prints marked defendant’s ex-
hibit 3 are correct representations of the location of the
cut-offs mentioned and the territory through which the
streams mentioned pass.”

An examination of the blue-prints referred to shows that
the two cuts made by the defendant company now form a
part of the continuous scheme of the straightening of these
two streams. The defendant contends that, plaintiff hav-
ing appropriated “the labor and property of the railroad
company, built by the railroad company for its own pro-
tection,” it must pay to the railroad company “the rea-
sonable value of its property.” Plaintiff contends that
there is no legal theory upon which it can become liable
to the railroad company for the expense incurred by it
in the construction of these cut-off channels, for the rea-
son that it is not claimed that liability in this respect
rests on contract, express or implied, and that, if the de-
fendant can offset or recover in any manner the expense
of this work, it must found its claim on some recognized
theory of legal liability. It is argued that these improve-
ments were made in 1897, long before the drainage im-
provements were deemed necessary or even possible in that
section of the state; that the expense was incurred in the
betterment of the track, grade and embankment of the de-
fendant, and to enable it to keep its track in condition
for transportation of goods and passengers; that when a
cut-off is constructed from one bend to another, and the
water of a stream flows through the cut-off, then the cut-
off is the river, just as much as any other portion of the
stream ; that this is just as true of Linn creek and of the
Nemaha river, and the stipulation agrees that each of the
cut-off channels became part of the stream; that the com-
pany could not claim any proprietary interest in either
of these streams, or that it had any power to change the
course of the running waters of either, and the fact that
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neither the state nor any private citizen interfered to pre-
vent such use of the streams cannot be construed as im-
parting life or vitality to its claim for compensation; that
defendant’s act in this respect was a violation of the pub-
lic right in these streams, and cannot be made the basis of
a claim of legal liability against any other corporation
which comes along later and lawfully and rightfully em-
ploys the channel as part of a public improvement; that
plaintiff did nothing which in any manner affected the
rights, interests or property of the defendant; that, when
it examined the valley with a view to designing drain im-
provements, this cut-off channel was found in operation,
and what plaintiff did was to construct similar channels
above and below on lands purchased by it, and the waters
of the stream still continue to flow through the railroad
cut as they formerly did; that, even if some legal princi-
ple existed upon which a liability for the claim could be
predicated, a set-off or counterclaim cannot be presented
and sustained in this proceeding; that under certain sec-
tions of the act the board of supervisors, acting on the re-
port of the engineer, and after due notice, hears all ob-
jections which property owners desire to present to the
proposed assessment of benefits, and this procedure in-
cludes railroads; that after ascertaining the benefits to all
property within the district the drainage board fixes and
assesses the benefits, assessing to each property its due
proportion, and then apportions the cost of construction
to each property; that from this procedure any person
aggrieved may appeal; that under other sections of the
act a different procedure is provided for the ascertainment
of any damages that arise out of or for the construction
of the improvements, which procedure ultimately leads to
a trial by jury; that this is true, whether the damage
comes from a direct condemnation action, or flows indi-
rectly from some other form of injury; that it thus appears
that, in the ascertainment of the amount of benefits and
the levy of the amount of tax for apportionment of cost
of construction which will be paid by any particular prop-
erty, the forms of procedure are practically the same as
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those employed under the general law for the ascertain-
ment and levy of any other form of tax for the use of city,
county and state governments; and that the ascertainment
of damages, if any, is a regular court proceeding, culmi-
nating in a jury trial; that under this condition of legis-
lation damages or claims in the nature of set-off or coun-
terclaim cannot be used against the levy, assessment or col-
lection of benefits, unless the statute under which the pro-
ceeding is held so provides, and that in this statute there
is no authority for any such proceeding; that in Nemcha
Valley Drainage District v. Stocker, 90 Neb. 507, a claim
for damages was made in a similar proceeding, and both
the trial court and this court disregarded such claim and
refused to consider the same in arriving at the amount of
benefits. They also refer to Nemaha Valley Drainage Dis-
trict v. Marconnit, 90 Neb. 514. In the Stocker case the
point under consideration, so far as it appears there, is
held to have been ruled by Nemaha Valley Drainage Dis-
trict v. Marconnit, supra. In the latter case, on pages
518 and 519, to which counsel for plaintiff particularly
refer, after considering the point raised, it is said: “But
this question is not involved here and is not decided.”
They also cite cases to the effect that an assessment on
land to pay for levies must be paid without regard to any
claim for damages or compensation the owner may have
against the district, the statute authorizing the assessment
making no provision for set-offs for such claims; that a
special assessment is a tax, and that a tax is not liable to
counterclaim or set-off, nor is it subject to execution or-
attachment; that the general trend of authority every-
where is to the effect that taxes are not debts in the ordi-
nary sense of that term, but enforced contributions made
by the state, which are neither the subject of set-off, nor
may they be used for that purpose.

We do not think the cases cited should be applied to the
case at bar. We think the facts stipulated by the parties
present the situation in this case thus: Plaintiff is seek-
ing to assess the defendant for benefits accruing to it from
a general system of drainage by straightening for a con~
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siderable distance the channels of the Nemaha river and
Linn creek. This straightening of the channels of these
two streams extends from points above to points below
the road and other property of defendant. For a certain
distance the channel of each of these streams had already
been straightened by and at the expense of the defendant.
Defendant has been specially benefited by this system of
drainage, but it was benefited by that part of the system
which it made before the plaintiff district made its part.
To the extent that defendant was benefited by what it had
done in the way of straightening these two channels prior
to the organization of the district, the district by its opera-
tions has not benefited the defendant. If the defendant
had not done this work itself, the plaintiff would have
been compelled to do it. In that case the entire benefit
which the defendant derives from the drainage scheme
would have been properly assessable against it; but
we are unable to see why it should be assessed for
benefit which it has received from the. work which it had
itself done. To so hold would be unjust and inequitable.
To the extent, therefore, of the expense which the plaintiff
would have had to bear had it done the work which the
defendant had already done, the defendant has not been
benefited and should not be assessed. It is not, therefore,
strictly speaking, a case of taking property from the de-
fendant. Conceding that the defendant had no proprie-
tary right in the channel of the river which it had created,
we nevertheless think that it had a right to have deducted
from the benefits which it has derived from the entire
scheme of drainage by straightening these rivers the value
of what it has itself done in producing those benefits.

In County of Blaine v. Brewster, 32 Neb. 264, Brews-
ter owned a bridge across the North Loup river. The
county commissjioners subsequently located a public road
to and over the bridge and appropriated the same by the
. public. An appraiser was appointed by the commission-
ers, who fixed the value of the bridge at $610. A claim for
that amount was filed against the county and rejected by
the board. Brewster then appealed to the district court,
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where judgment for the amount of his claim was rendered
in his favor, and that judgment was approved by this
court. In the concluding paragraph of the opinion it is
said: “A public road was created in this case across the
bridge, evidently for the purpose of enabling the county
to appropriate the bridge in question. It thereupon be-
came a public bridge and has been used by the public ever
since. It is but justice, therefore, that the defendant in
error be paid the value of the same.” Bearing in mind
the fact that Brewster’s bridge was across a public stream,
in which he had no proprietary right, the analogy be-
comes plain. In that case the public laid out a road to
each end of the bridge and appropriated the bridge. In
the case at bar the district located ditches both above and
below and connecting with the ditches which had been dug
by the defendant. It thereby appropriated the work which
the defendant had done in digging those ditches. We
think it is but justice, therefore, that the defendant be al-
lowed the value to plaintiff of defendant’s contribution
to the continuous ditch which now constitutes the main
work of improvement done by the plaintiff, and for which
it is levying an assessment upon property within the dis-
“trict. The stipulation shows that, if plaintiff had dug the
two channels which had been dug by the defendant, the
cost to it would have been: For the cut in the Nemaha
river $2,787, and for the cut in Linn creek $851, a total of
$3,638. This amount the court should have permitted de-
fendant to offset against the amount of benefits as found
by the court.

If plaintiff, within 60 days from the handing down of
this opinion, enters a remittitur in this court of $3,638,
the judgment of the district court will stand affirmed.
Failing so to do, the judgment will stand reversed, ana
the cause remanded.

AFFIRMED ON CONDITION.

LETTON, J., dissenting in part.
I am unable to concur in the doctrine set forth in the
eighth paragraph of the syllabus. To hold that this court
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has the right or the power arbitrarily to assume that the
cost of excavating the cut-off channel is a proper deduc-
tion to be made from the special assessment of benefits
made by the proper officers of the district, and has juris-
diction to offset the same against the sum assessed, is, in
my judgment, opposed to every authority upon the sub-
ject, and is unauthorized by law. No authority has been
presented by the appellant or in the opinion to sustain
such an offset, and every authority I have been able to
find is directly against it. “In the absence of specific
statutory provision, no set-off can be allowed.” 1 Page
and Jones, Taxation by Local and Special Assessments,
- see. 73, citing many cases. The question is fully discussed
in Hedge v. City of Des Moines, 141 1a. 4.

The statute requires the engineer, in the first place, to
make an estimate of the benefits sustained, and provides
for the filing of objections before the board of supervisors
to the assessments stated in his report; that a hearing
shall be had upon such objections, and if the board finds
the “assessment of benefits to the lands and other prop-
erty to be in any respect inequitable, either less than or in
excess of the benefits accruing to the lands and property
from the drainage improvements, or in any particular un- -
fair or unjust, they shall so order, and they shall there-
upon so amend, adjust and equalize the classification and
benefits as may appear fair, just and equitable to them.”
Rev. St. 1913, sec. 1822. An appeal may be taken to the
district court, which “shall hear and determine all such
objections in a summary manner as a case in equity, and
shall increase or reduce the amount of benefit on any
tract where the same may be required in order to make the
apportionment equitable.” Section 1824. Section 1816
of the same statute gives the district the right to acquire
“any real estate, easement or franchise” necessary for
right of way, and provides that damages shall be paid.
It was settled in the early history of this state that county
commissioners or other boards with special powers granted
by statute could exercise no powers not specifically granted
to them or incidentally necessary to carry them into ef-
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fect (McCann v. Otoe County, 9 Neb. 324 ; Lancaster Coun-
ty v. Green, 54 Neb. 98) ; and it is equally well settled that
‘upon appeal from such tribunals neither the district court
nor the supreme court is vested with any greater or wider
jurisdiction than that conferred on the original tribunal.
Blaine County v. Brewster, 32 Neb. 264, cited in the opin-
ion, is not authority for the holding, but, on the contrary,
supports the view taken by the writer. In that case the
county had taken the bridge, but proper proceedings had
been taken under the statute to ascertain the damages by
the appointment of an appraiser, and an award was made
which the county refused to pay, but the courts on ap-
peal enforced.

Appellant argues that this is an equity case, and that’
a court of equity having obtained jurisdiction will retain
it for all purposes; but this is a mistake. While under the
statute the procedure on appeal follows the method in
courts of equity, the whole proceeding is purely statutory,
and neither the district court nor this court has any greater-
powers than the hoard of supervisors of the drainage dis-
trict.

If the original estimate of the engineer or the findings:
of the board of supervisors had shown that the benefits to
the road-bed, etc., derived by the railroad company by rea-.
son of the excavations made by it which had been taken
and used by the district amounted to a definite sum, and
that the total benefits to its property within the district:
by reason of the general scheme of drainage had amounted
to a greater sum, an assessment derived by deducting the.
partial benefits caused by the excavations, from the total
benefits derived from the general scheme would show the
actual benefits derived, but there is no evidence in the rec-
ord upon which such an assessment can be predicated.
The testimony of the engineer for the district is that the
benefits to the whole nine miles of road amount to a defi-
nite sum, and there is no proof as to the monetary value
of the benefits arising from the construction of the short
cut-offs. ‘

96 Neb. 2



18 NEBRASKA REPORTS. [VoL. 96
Egner v. Curtis, Towle & Paine Co.

For these reasons, I cannot agree to the proposition em-
braced in the eighth paragraph of the syllabus or that
portion of the opinion upon which it is based.

SEDGWICK, J., dissenting.

I think that the supervisors of the district in determin-
ing the benefits received by any person or corporation
should consider all the equities arising in favor of the
person whose benefits they are determining, and the courts
should do the same on appeal. The benefits to the rail-
road company by the improvements of the district should
be determined by considering the improvements made by
the railroad company itself, and the company should be
held liable only for the additional benefit caused by the
district improvements, as expressed in the dissenting opin-
jon of Mr. Justice Letton. I cannot agree to the rule ex-
pressed in the eighth paragraph of the syllabus.

Davip P. EGNER, APPELLEE, V. CURTIS, TowLE & PAINE
COMPANY, APPELLANT.

FrLep ApriL 17, 1914. No. 17,540.

1. Trial: JUurY: VoiR DIRE EXAMINATION. Where a defendant, in a
personal injury action, is indemnified by an employers’ casualty in-
surance company, it is proper for plaintiff’s counsel to show such
fact when impaneling the jury, and to inquire of each juror upon
his voir dire if he is a stockholder or agent, or in any manner inter-
ested in sueh company.

°

2. EBvidence: ACTION FOR PERSONAL INJURIES: ADMISSIONS. In an ac-
tion for personal injuries, plaintiff, to prove an admission of lia-
bility, may show a demand made on defendant for payment for his
injuries, and that defendant, through its gemeral manager or duly
authorized agent, made such admission.

3. : . And in such a case, if such general man-
ager or duly authorized agent puts a refusal of defendant to pay
solely on the ground that it is insured and for that reason it cannot
pay, plaintiff is entitled to have the conversation admitted and the
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evidence submitted to the jury, under suitable instructions, for them
to determine what the true import of the conversation was.

4. Trial: WITNESSES: EXAMINATION. It appears that after plaintiff
was injured a physician, unknown to, and without authority from,
him, was called to treat his injuries, and without any subsequent
employment by plaintiff continued to treat him for a considerable
period of time. Upon the trial plaintiff’s counsel called such phy-
sician to the witness-stand, and attempted to show by him who employed ~
him. Held, not misconduct on the part of counsel.

: ARGUMENT OF COUNSEL. Ordinarily, in a ecivil action, state-
ments made by plaintiff’s counsel in his closing argument will not
justify a reversal of the judgment, where it appears that exception
was taken to the statement at the time it was made, the exception
sustained, and the jury duly admonished by the court.

6. Appeal: HarMLESS Error. The fact that plaintiff, in a personal
injury suit, is permitted, over objections, to show that he has a
family consisting of a wife and four children will not be held to be
prejudicial error, where it does not appear that the admission- of such
testimony could have influenced the jury in arriving at the amount
of their verdict.

7. Instructions Approved. The action of the court in refusing certain
instructions requested by defendant, and in giving the instruections
given by the court on its own motion, examined and approved.

-8. Appeal: ConrLICTING EVIDENCE. The verdict of a jury, rendered
upon conflicting evidence and sustained by the trial court, will not,
ordinarily, be disturbed on appeal.

AppPEAL from the district court for Lancaster county:
LiNcoLN FRrost, JUDGE. Affirmed.

Morning & Ledwith, for appellant.

George W. Berge, contra.

Fawcerr, J. ,

From a judgment of the district court for Lancaster
county, on a verdict for $3,000 in favor of plaintiff in an
action for personal injuries, defendant appeals.

Defendant is a corporation, and, among other things, is
engaged in running a planing mill. In connection with
its business it owns a four-story building and has in use
therein a freight elevator. The petition alleges: That the
defendant, through its foreman, ordered plaintiff, who was
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one of its employees, to leave his work in another part
of the building and help the foreman break a hole in the
pit of the elevator shaft, for the purpose of permitting
accumulated water to run into an adjacent sewer; that
there was about a foot of water in the pit; that as soon
as they entered the pit the foreman directed plaintiff to
~ reach down into the corner and into the water where the
foreman had been digging a hole during the forenoon, for
the purpose of removing a stone or obstruction in the pit, .
so as to let the water flow out; that plaintiff, in stepping
down to reach the stone, and on account of the water in the
pit, was obliged to and did place his right hand against
the wall of the elevator shaft in order to support himself,
and while so stooping down and endeavoring to reach the
stone with his left hand, and while in the exercise of due
care and caution, and without any fault or negligence on
his part, the elevator was suddenly moved upward, throw-
ing the counterweights, suspended by ropes attached to
the elevator, and weighing approximately 2,500 pounds,
onto the right hand of plaintiff, thereby completely crush-
ing and breaking the bones of his right wrist and arm and
completely and permanently destroying his right hand.
Numerous grounds of negligence on account of what had
- happened are alleged in the petition, among them negli-
gence of the defendant in directing plaintiff “to go into
said elevator basement, without notifying him that said
elevator was not fastened or chained, as was the custom
when working about said elevator, and because of the neg-
ligence of the defendant in not fastening or chaining said
elevator while plaintiff was directed to work under the
same.” The trial court withdrew from the consideration
of the jury all of the acts of negligence charged in the
petition except these two. The answer admits the corpo-
rate character of defendant, the business in which it was
engaged, and that plaintiff was in its employ at the time
he received the injury set out in the petition; alleges that
he had been so employed for several weeks; that the labor
in which he was engaged at the time he received the injury
was within the scope and terms of his employment; denies
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in detail all the acts of negligence alleged in the petition;
and alleges contributory negligence. The reply is a gen-
eral denial.

The assignments of error argued in ‘defendant’s brief
will be considered in the order in which they are therein
presented.

Misconduct of plaintiff and his attorney. When the
jury were being impaneled, counsel for plaintiff, in exam-
ining the first juror, asked: “Mr. Fox, are you acquainted
with the American Fidelity Company, or Williams &
Walt, its agents?” An objection was made to this ques-
tion on the ground that neither the Fidelity Company
nor Williams & Walt are “parties to this suit, or cou-
nected therewith.” The objection was sustained, and no
further question of that kind was asked by counsel for
plaintiff in his voir dire examination of the jury. De-
fendant argues that, notwithstanding the fact that the
objection was sustained, to ask the question and make it
necessary for defendant to object was misconduct, enti-
tling defendant to a new trial. We are unable to give our
assent to this contention for two reasons: First, in our
judgment, it could not have prejudiced the defendant with
the jury; second, the error of the court was in not over-
ruling the objection, as it should have done. Upon this
point we concede that the authorities, cited from other
states, are conflicting ; but we think the correct rule is the
one announced in Foley v. Cudahy Packing Co., 119 Ia.
246 ; Brusseau v. Lower Brick Co., 133 Ia. 245; Spoonick
v. Backus-Brooks Co., 89 Minn. 354; Antletz v. Smith, 97
Minn. 217; Citizens Light, Heat & Power Co. v. Lee, 62 So.
(Ala.) 199; Swift v. Platte, 68 Kan. (on rehearing) 10;
Iroquois Furnace Co. v. McCrea, 191 T11. 340. In Spoonick
v. Bachus-Brooks Co., supra, it is said (p. 359): “It is
no answer to this to say that the insurance company is not
named as a party to this action, for the bias of the juror
is not to be determined by this fact. Nor is it an answer
to say that counsel may protect his client by using a per-
emptory challenge. It is his right first to learn the facts,
and he must do so to exercise intelligently his right to
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challenge peremptorily. The authorities all go to show
that a very insignificant interest in the result of an ac-
tion, and frequently a very trifling relationship to one of
the parties, is sufficient to disqualify a person from sitting
as a juror. In order to secure to litigants unbiased and
unprejudiced jurors, we are compelled to hold that plain-
tiff’s counsel had a right to ascertain whether there was
such a relationship between the persons called as jurors
and the insurance company, a corporation vitally inter-
ested in the result, which would disqualify these persons,
because, by implication, they would be biased and preju-
diced.”

It is further argued under this assignment that plain-
tiff’s counsel, “under the pretext of trying to get his client
to testify to a statement made by Mr. Towle, general man-
ager and treasurer of the defendant, as to defendant’s
liability, sought through several pages of record, over
repeated objections, to draw into the case an alleged state-
ment of Mr. Towle that the defendant carried insurance
against liability for such accidents, and he succeeded in
doing s0.” We do not think the record sustains the asper-
sions thus cast upon counsel. We think it shows, as
stated by counsel in his brief, that he was earnestly en-
deavoring to show by his client, who had a very imperfect
understanding of English, a conversation had with Mr.
Towle after plaintiff was able to leave the hospital, in
which Mr. Towle, the general manager, admitted the lia-
bility of his company, but gave as a reason for not pay-
ing plaintiff his damage that defendant’s employees were
all insured, and for that reason defendant could not pay.
The court ruled so constantly with the defendant through-
out the examination of plaintiff by his counsel that about
all counsel for plaintiff obtained was an answer to the
question, “What did Mr. Towle say about the liability of
the Curtis, Towle & Paine Company for that injury? A.
He told me the people is all insured and so it is not right
to pay me.” This answer was on motion stricken out.
Thereupon counsel for plaintiff stated: “Q. Mr. Egner,
we will try it again. Let the reporter read the question.”
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The question was read, and after persistent objections the
witness answered: “A. Well, he gave an address and
sent me over on the office, I guess Williams & Walt.” This
answer was stricken out. The court then put the question
to the witness: “Mr. Egner, in making your answer, con-
fine your answer to what Mr. Towle said about the Cur-
tis, Towle & Paine Company. A. That is all what was
said ; he sent me over to the insurance company, and they
helped me out in the suing.” On motion of defendant
all of this answer was stricken out except the words, “That
is all what was said.” Here, again, we think the court
erred against the plaintiff. Plaintiff, in attempting to
prove an admission of liability, had a right to show a de-
mand made on defendant for payment for his injuries, and
what defendant’s general manager said in answer thereto.
If the general manager put the refusal of defendant to
pay solely on the ground that it was insured, and for that-
reason defendant could not pay, plaintiff had a right to
show that fact, and have it go to the jury, and leave it for
them to say whether the true import of the conversation
was an admission of liability on the part of defendant.

Anderson v. Duckworth, 162 Mass. 251, holds: “In
an action for personal injuries occasioned to the plaintiff
while in the defendant’s employ, it is competent for the
judge, in the exercise of his discretion, to admit in evi-
dence the whole of a conversation offered by the plaintiff
for the purpose of showing an admission of liability on the
part of the defendant, and in which reference was made by
him to the fact that he was insured against accidents, with
a caution to the jury that the fact of insurance is not to
be taken as an admission by the defendant, and then in
the charge, after saying again that the insurance is not to
be regarded as an admission, to leave it to the jury to find,
under suitable instructions, what the true import of the
conversation was.”

It is next urged that counsel for plaintiff was guilty of
misconduct in the examination of Doctor Hummel, called
as a witness for plaintiff. The record shows that after the
injury Doctor Hummel was called to see plaintiff at his
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(the doctor’s) office, where he found him when he “came
down.” The doctor testified that he did not know who
it was that called him; that it was not Mr. Egner; that
he was not the physician of the Curtis, Towle & Paine
Company. He was then asked: “Q. What company are
you a physician for?’ An objection to this question was
sustained. He then testified that Mr. Egner had never
paid him for his sérvices, nor had the defendant. He was
then asked: “Q. You are not looking for any pay from
Mr. Egner, are you? A. Well, T am looking for pay from
Mr. Egner. I see no reason why he should not pay. He is
able. I presented the bill to him. Q. He never employed
you, did he?” The record, as set out in defendant’s brief,
shows that an objection to this question was sustained,
yet it gives the answer: “A. I don’t hardly know how to
answer that, your honor. As I answered before, I was
called to attend him, and I kept on treating him until he
quit coming. Q: Where were you called to attend him;
what was the reason for it?” Objection sustained. Q.
Of course, you expect pay from some source for your work
on Mr. Egner, don’t you?” Objection sustained. “Q. You
have already received it, haven’t you? A. Pay for treat-
ing Mr. Egner? Q. Of some sort? A. No, sir; not a
penny.” We are unable to discover how this examination
of the doctor could have prejudiced the defendant. It is
too apparent for serious discussion that Doctor Hummel
is the physician of the insurance fompany. He was the
one called to treat plaintiff after his injuries, and treated
him for a considerable time. Plaintiff was practically
driven to calling Doctor Hummel to the stand in order to
properly prove his injuries. If, as a matter of fact, Doctor
Hummel was the physician of the insurance company, and
by reason of that fact was called to treat plaintiff after
his injury, plaintiff had a right to show the fact as a cir-
cumstance tending to show that defendant recognized a
liability. In cases of this character, an insurance com-
pany that has contracted to indemnify a master for inju-
riés to his servants, but which refuses to pay for those in-
juries until liability has been fastened upon its client,
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should in all fairness come forward and openly defend
the action. If the defendant was not itself resisting plain-
tif’s demand, plaintiff had a right to show that fact. If
some insurance company was defending it under the cover
of defendant’s name, it was proper to uncover it. We
know of no rule of justice which permits an employers’
liability company to resist a claim, for which it has con-
tracted to assume liability, under the name of another,
while denying that privilege to other corporations or pri-
vate individuals.

It is further argued under this assignment that counsel
for plaintiff in his closing argument stated to the jury, in
substance, that the defendant had not taken much interest
in the case, and that, in fact, it wanted the plaintiff to
cet a big verdict against it. Exception was taken to this
statement, and the jury were instructed not to consider the
remark. In its ruling the court went to the limit in sus-
taining defendant’s objections, and after the trial was over
it evidently did not consider that what had transpired
- could have prejudiced the defendant with the jury, or it

would have granted a new trial. The trial court, who
saw and heard what transpired, was not able to discover
any prejudice, and we are not able to discern any.

The next assignment is that the court erred in permit-
ting plaintiff to testify, over defendant’s objection, that
he had a wife and children. This point is covered by two
questions and answers: “Q. You got a family? A. ~ Yes,
sir. .Q. A wife and children? A: Yes, sir; wife and four
children—four girls.” Counsel for plaintiff admits that,

~while it would have been proper to have excluded this evi-
dence, it was not error to admit it. Conceding that,
strictly speaking, it was error to admit it, it affords no
ground for reversal. Yhen we consider the serious in-
jury which plaintiff had received, that he was but 37 years
of age, and the amount of the verdict returned by the jury,
it is very apparent that no extra allowance was made on
account of plaintiff’s wife or children.

It is next urged that the court erred in refusing to give
instructions 2, 3, 4, 5, 6, 7, 10 and 12, requested by de-



26 NEBRASKA REPORTS. [VoL. 96
Egner v. Curtis, Towle & Paine Co.

fendant. We deem it unnecessary to set out these instruc-
tions, or to comment upon them, for the reason that every-
thing contained in them which defendant was entitled to
have submitted to the jury fairly appears in the instruc-
tions given by the court.

The next objection is that the court erred in giving in-
structions 5, 7 and 11. These instructions are all three so
clearly in line with the rule in cases of this character, re-
peatedly sustained by this court, that we shall not take
the time to consider them. They were properly given.

The last assignment is that the verdict is contrary to
the evidence. The court in its instructions withdrew from
the jury all of plaintiff’s allegations of negligence except:
“(a) The allegation of plaintiff that the defendant was
negligent in directing the plaintiff to go into said ele-
vator pit and do the work that he was there directed to do,
without notifying the plaintiff that the elevator was un-
fastened; and (b) the further allegation that the defend-
ant was negligent in inviting the plaintiff into said ele-
vator pit for the purpose of doing what the evidence dis-
closes he was directed to do, without fastening the ele-
vator.” The evidence is uncontradicted that the elevator
was not fastened. The court would therefore have been
warranted in instructing the jury that that allegation had
been established. The evidence that plaintiff was sent into
the pit, without notifying him that the elevator was not
fastened, is conflicting, but it is sufficient to sustain the
verdict of the jury.

Finding no prejudicial error in the record, the judg-
ment of the district court is

AFFIRMED.

LeTTON, J. Being unable to assent to a number of state:
ments made in the opinion which I deem not essential to
the disposition of the case, I concur in the conclusion only.
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JosepH E. FREDERICKS, APPELLEE, V. CHICAGO & NORTH-
WESTERN RAILWAY ‘COMPANY, APPELLANT.

FmEp APriL 17, 1914. No. 17,552,

1. MASTER AND SERVANT: INJURY TO SERVANT: LIABILITY OF MASTER.
Where a brakeman on a freight train, without the knowledge or con-
sent of his master and in violation of its known rules, in the absence
of the engineer, takes possession of the engine and runs and operates
the same in switching cars in the master’s yard, and while so engaged
his fellow brakeman is injured, the master cannot be held liable for
such injury, even though the injured servant may not have known.
that the engine was being operated by his unauthorized fellow brake-
man.

2. Appeal: REvERsAL. ‘‘A verdict so clearly wrong as to induce the
belief on the part of the reviewing court that it must have been found
through passion, prejudice, mistake, or some means not apparent
in the record, will be set aside and a new trial awarded.”’ Garficld
v. Hodges & Baldwin, 90 Neb. 122,

ApPPEAL from the district court for Holt county:
WiLLiAM H. WESTOVER, JUDGE. Reversed.

A. A. McLaughlin, Edgar R. Hart and Wymer Dressler,
for appellant.

M. F. Harrington, contra.

FAwCETT, J.

Appeal by defendant from a judgment of the district
court for Holt county, in favor of plaintiff, for personal
injuries.

Plaintiff was a brakeman on a freight train of defend-
ant. The train on which he was employed left Norfolk,
in this state, and was bound for Missouri Valley, in the
state of Iowa. The briefs filed are quite voluminous. They
argue a number of questions, notably the question as to
whether or not the work, in which plaintiff was engaged
at the time be received his injury, was interstate or intra-
state business. The question is an interesting one, and,
were it at all necessary in the determination of this case,
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we would gladly consider the able briefs presented upon
that point. We find it unnecessary to consider any of the
questions, however, for the reason that we are met at the
very threshold of the case with the contention of defend-
ant that the evidence fails to show any negligence on its
part. This question being decisive of the case, we shall
consider it and no others.

The evidence shows that the train reached YWest Point
at about 5:20 in the evening. When it arrived there,
some empty flat cars, used as gravel cars, were standing
upon the main line. The crew of the freight train switched
‘those cars onto a side-track and then ran their own train
upon another side-track. On account of a strong wind
that had been blowing, the engine was found to be short
of coal. By reason of that fact the engine was detached
from the train, and the engineer, fireman and conductor
ran it to Scribner, for the purpose of coaling. While they
were gone, plaintiff and the other brakeman, Uecker, ate
their supper. The engine returned from Scribner, accord-
ing to the testimony of plaintiff, “between 6:30 and 7
o’clock,” when it was headed in on the track where the
train was standing and coupled on to the caboose. Up to
this point there is no conflict in the evidence. After the
engine had been coupled on to the caboose, the overwhelm-
ing weight of the evidence is that the engineer, fireman
and conductor all left the train and went to a hotel or
eating house, where, together they ate their supper. While
they were eating supper, the plaintiff and his fellow brake-
man, Uecker, without any instructions or permission from
either the conductor or engineer, uncoupled the engine
from the caboose, ran it over onto another side-track, and
proceeded to the switching of certain cars; Uecker run-
ning the engine and plaintiff acting as brakeman. While
they were engaged in this unauthorized work, plaintiff
undertook to climb down from a flat car as they were ap-
proaching a switch, for the purpose of manipulating the
switch when it was reached. In so doing he took hold of
a stake which was one of a number of stakes upon the
flat car resting in sockets and used for the purpose of
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supporting the sideboards of the car when being filled with
gravel, or other ballasting material. He took hold of this
stake for the purpose of supporting or steadying himself
while resting his foot, or possibly both feet, upon the jour-
nal, or “oil house,” as it is termed by the conductor, so
as to be ready to drop from the ear when they reached
the switch. The stake either broke or slipped out of the
socket, causing plaintiff to fall and to receive the injury
for which he seeks to recover. It is conclusively estab-
lished that the engineer, fireman and conductor had gone
to supper and had not returned to the train at the time
plaintiff and Uecker commenced their independent switch-
ing, or at the time of the injury. Uecker testified that he
and plaintiff engaged in this independent work at the sug-
gestion of plaintiff. Plaintiff denied this, and testifies
upon his direct examination that the engineer was on the
engine at the time; but upon cross-examination he says he
does not know who was on the engine. He and Uecker
both agree that they were in the caboose together at the
time they decided to do the switching referred to.
Plaintiff testified, on cross-examination, that he was tak-
ing his orders from Uecker; ‘“he told me what to do.”
Previous to that, on direct examination, he had testified :
“Q. Is five (the freight train) a freight or passenger
train? A. Passenger train. Q. Who give you directions
what to do? A. My superior officer. Q. Who was he?
A. The conductor. Q. What is his name? A. Dorsey.”
On his direct examination he was asked: “Q. What did
the engineer do? A. He was on the engine.” On cross-
examination he was asked: “Q. When this moving of
the train was going on, where was the engineer? A. Well,
he was sixteen carlengths from me. Q. 'Well, he was on
the engine, was he not? A. Supposed to be; it was
around a curve. Q. Do you know whether he was or not?
A. No, sir; I do not; I think he was.” Further on in the
cross-examination he was asked: “Q. Did you see the
conductor or engineer or fireman after they came back
from Scribner before you got hurt? A. Yes, sir. Q.
Where did you see them? A. Why, Conductor Dorsey



30 NEBRASKA REPORTS. [VoL. 96
Fredericks v, Chicago & N. W. R. Co.

went over to the depot; they all went over there. Q.
You saw them going over? What did they go there for?
"A. Going over there, I suppose Dorsey was going to re-
port. Q. You were then in the way car? A. Yes, sir.
Q. And it was then standing on the passing track? A.
Yes, sir. Q. Where was the engine standing? A. The
engine was then headed in on the way car. Q. How far
yaway? A. Coupled right on. Q. Did you couple that
engine on to that way car? A. Yes, sir.” He was then
asked: “Q. Now, after the engine was coupled on to the
way car, did you see the engineer and fireman go over
toward the depot? A. I saw Dorsey, and I think the fire-
man. Q. You saw Dorsey and the fireman? A. Yes, sir.
"Q. Was the engineer with them? A. No, sir. Q. Where
was French (the engineer) then? A. I don’t know, I
. went down to make this cut, cut off these cars. I started
up along the track to make the cut. Q. Who told you
to do that? A. Heine Uecker. Q. Where was he at that
time? A. He was in the caboose cleaning lamps.” He
was further interrogated about a statement he had made
to a representative of the defendant, after he had received
his injury, as follows: “Q. Did you know at that time,
when Mr. Hunter was there and you made that statement,
that this engine which was moving this train wasn’t being
operated by the engineer at all at the time you were hurt?
A. No, sir. Q. You did know that the brakeman had no
business or authority to be running an engine at all, didn’t
you? A. T don’t think that he has. Q. And you don’t
think that a brakeman ought to be engaged in cutting out
cars and moving the train over switches and on the track
if the engineer and fireman are both absent from the en-
gine? A. No, sir.”

We have then this situation: It is clear, beyond pos-
sible contradiction, that neither the engineer nor fireman
was on the engine at the time plaintiff was injured; that
neither the engineer, fireman nor conductor was on or
near the engine when it was taken by plaintiff and Uecker
to do the switching referred to. Plaintiff has shown his
own unreliability as a witness by testifying at first in posi-















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































