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IN MEMORIAM.

ELEAZER WAKELEY.

At the session of the supreme court of the state of Ne-
braska, January 6, 1914, there being present Honorable
Manoah B. Reese, Chief Justice, Honorable John B.
Barnes, Honorable Charles B. Letton, Honorable William
B. Rose, Honorable Jacob Fawcett, Honorable Samuel H.
Sedgwick, and Honorable Francis G. Hamer, Associate
Justices, the following proceedings were had:

MAY IT PLEASE THE COURT:

On November 21, 1912, in the winter of his patriarchal
age, there passed away from this material life to a spirit-
ual existence our dearly loved and venerable friend, Judge
Eleazer Wakeley. From his long experience, wisdom and
legal learning he had become commonly known to his as-
sociates and the general public as the Nestor of the Ne-
braska State Bar. It was a name which Homer gave to
the legendary King of Pylos, whom he described as the
wisest of the Greek Princes at the Siege of Troy. It was
a laurel on the brow of Judge Wakeley which needed no
inscription to inform us that it signalized him as the old-
est, the wisest and the most experienced of Nebraska law-
yers.

The distinction which he achieved was due to many
strong personal qualities and mental endowments. From
lis earliest boyhood he was a painstaking student of es-
sential details, and searched with ceaseless and indefati-
gable energy after all manner of knowledge that might bhe
useful to him in his chosen profession. With him no ques-
tion of law was ever taken for granted, and up to his latest
days in the active preparation of cases he aimed to sup-
port and amplify every principle of law he presented by
a list of authorities collected after the most diligent and ™
recent investigation. He had the ability to fix his whole
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viii IN MEMORIAM. [95 NEs.

mind and thought upon the subject under consideration
with an unusual and remarkable power of concentration.
He had the faculty of analyzing and reducing to elemental
simplicity the legal propositions which he had occasion to
present to the court in argument.

In announcing his opinions from the bench as a judicial
officer, he spoke with extreme deliberation, but only after
the most thorough examination of the questions of fact
and principles of law in their various shades and color-
ing to the end that even-handed justice should be admin-
istered without prejudice or favoritism.

He was recognized by persons of all classes, both as man
and lawyer, as possessed of an unimpeachable character
and of unquestionable integrity. While dignified in de-
portment, he was always courteous in intercourse and easy
to approach. He possessed and exhibited the utmost kind-
ness of heart. He loved and lived the life of the simple
virtues. ‘He scorned the methods adopted by the modern
scramblers after wealth. He was intensely devoted, and
to his oldest days loved with the fervor of youth his family
and his church. He possessed all those sterling qualities
of manhood which adorn the character and beautify the
life of a lovable and successful man.

In philosophizing on a useful life, Judge Wakeley once
said:

“When the man who has had a large part in the activi-
ties of life passes to his final account, the world asks: Has
he been a success? * * * Yet, in the final balance of
merit the question is, must the larger credit be given to
the man of millions who from his abundance gives for
worthy ends, or to the widow who of her penury gives her
mite, or of the nameless rustic buried in the country
churchyard?

“‘Large was his bounty, and his soul sincere,
He gave to misery all he had—a tear.” -

* #* % * # *

“And what is the criterion of a successful life? Does
it mean only that a man has gained millions that he does
not need? That he has won civil honors, and moved in
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the high places of the land? That he has achieved fame
and renown for genius, or exploits that will live long in
history? That may be success, but it is not all. If he has
helped the world by invention, or discovery, to better liv-
ing, or greater comfort, or higher opportunities, if he has
helped toward lessening vice, cruelty, injustice, ignorance
and misery ever so little, he has been a benefactor. If he
has been a citizen whose life and example have inspired
others, and tended to the improvement and elevation of
the community in right living, and in struggles for better
conditions and higher aims, his life has been a success.
If in the sphere of life which may have fallen to him, he
has been faithful and earnest, if he has searched for his
duty, and done it, if he has met the calls and responsi-
bilities of life as they arose, according to his judgment,
and his conscience, if he has been a good father, a good
husband, a true and reverent man, his life has been suc-
cessful, and worth the living. He may not have lands or
goods to leave to his children, but he is blameworthy if
he does not leave them the heritage of a good name, and
the record of a just life.”

Judge Wakeley lived the ideal life which these beauti-
ful sentences portray. They must have come from the
fullness of his own heart, as they are a perfect picture of
himself.

Your committee, concurring in the foregoing expres-
sion of their sentiments touching the life and the charac-
ter of Judge Eleazer Wakeley, recommend that they be
spread upon the minutes of this court, and that the clerk
transmit a copy to the members of the family of our dearly
beloved departed friend, whom we will long remember as
the Grand Old Man of the Nebraska Bar.

JOBEN LEr WEBSTER,
F. S. HOwELL,
B. E. B. KENNEDY,
A. J. SAWYER.
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JOHN LEE WEBSTER:

MAy It PreAseE THE COURT:

The life of Judge Wakeley is a most interesting study.
He lived so long; he saw so much; he did so much. It
is a life where his knowledge and experience were closely
linked with the romance of the history of his time.

It may be well said of Judge Wakeley that he was a
lawyer of the old school—a class of men who studied the
fundamental principles of law for the reason that with-
out a complete knowledge of them they were skeptical of
success.

It was during the early life of Judge Wakeley that Mr.
Justice Story gave to the public his volumes on Equity
Jurisprudence; Chancellor Kent his valuable Commen-
taries; and Professor Greenleaf his work on Evidence; and
Parsons his volumes on Contracts. All of these volumes
are yet recognized as depositories of great legal learning
and judicial knowledge. They are still regarded as stand-
ard text-books of excellent authority.

Judge Wakeley studied Story, Kent, Greenleaf, and
Parsons until he became as familiar with them as are the
interpreters of the dramas of Shakespeare, and their vol-
umes of legal lore were as fascinating to him as are the
writings of men of genius to the student of literature.

He had a comprehensive understanding of the common
law, which grew up out of the necessities of mankind, and
was slowly adapting itself to the situations in the Ameri-
can communities. He himself once spoke of it as “Expand-
ing with the multiplied needs and complications of busi-
ness; keeping pace with the human advancement; ever
growing, but growing only as man grows and extends his
dominion; permanent in its general body and substance,
but flexible in details; plastic to conditions and surround-
ings; imperfect, as all human productions are imperfect,
but pointing the way to its own improvement.”

Since Judge Wakeley was admitted to the Bar, nearly
every state in the Union has adopted simpler methods of
procedure on the philosophical theory that technicalities
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shall not stand in the way of Justice, and that forms are
immaterial.

It was within his memory when that absurd dogma—
and hindrance to justice—which refused to hear the liti-
gant testify in his own behalf, was swept away. We are
yet apt to lay too many charges of intrigue and corrup-
tion, of oppression and wrongdoing, to the posséssors of
great wealth, but we recognize them as having the same
sacred regard for the solemnity of dn oath as do their fel-
low men, no matter how humble in life, and that all stand
equal in the presence of a Court of Justice.

It was within his time that the barbarous system of
imprisonment for debt was abolished; a system so incon-
gruous with civilization that it seems as incredulous to
believe that it ever existed, as that once men and women
were persecuted and burned as witches.

It was within his day that homestead and exemption
laws were established for the protection of the family.
They had their origin in the progressive West. Their pur-
pose was that the head of a family, although in debt,
should be permitted to keep a roof over the heads of his
wife and children, and that they would not be driven out
of the humble tenement, built, it may be, by their own
contributed toil, or saved by their pinching frugality. It
was left for the reformatory days of western life to enact
into law the principles that the poor man’s home was a
fortress which the exacting creditor could not take away.

It was within the memory of Judge Wakeley when there
was not a single state in the Union in which married wo-
men had a separate legal existence. IHe lived to see the
time when women were given all the legal and property
rights which are granted to men. He once said of this great
change in the law that no recent reform had been more to
the honor of the age, more in unison with advancing in-
telligence, more in accordance with Christian teaching,
more in obedience with divine ordinance, than the legal
emancipation of women.

The changes in material conditions that have taken
place during his lifetime are marvelous. It was during
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his boyhood days that the first steamship crossed the
ocean; that the first railroad was built. 1t was during
his mature years that electricity came into use, that mys-
terious thing which links the natural with the supernat-
ural as it carries messages on the telegraph wires, or un-
der the oceans on lines of cables, or delivers its wire-
less messages as winged spirits, unseen and unheard—
a realization of something more wonderful than the myth-
ical legend of the daughters of Wotan carrying on horse-
back through boundless space the souls of military heroes
to the far-off Valhalla.

There are thousands of inventions which have been
coined by the human brain, which have brought into new
uses millions upon millions of wealth. Through these new
instrumentalities the recesses of the earth have been opened

~up, and treasures brought from their depths. These
changes have induced the creation of vast corporations
through which a thousand men may act as one, and under
a single control. The productive power of the nation has
been increased, commerce has been extended, and luxury
become unrestrained.

The lawyer of the time of Pinckney and :Choate is not
the lawyer of today. The opinions of the courts of those
times are not the opinions which are cited as precedents
today. In those olden times the ability of the lawyer was
measured by the strength of his reasoning, and the apti-
tude of his illustrations, and the force of his eloquence in
presenting them. To a degree it is true today that the
strong lawyer dealing with the modern conditions may
not always find precedents in the books which fit the new
facts with which he may have occasion to deal. But, if
he can do so, likewise can his adversary find the same re-
ported cases, and he who best succeeds will be the one who
'~ may add force to his presentation by the brilliancy of il-
lustrations that may be presented from his general store-
house of knowledge, or suggested by the study of human
life, or gathered from the pages of history or the fields of
literature, and now and then enlivened and brightened
from the beautiful in art, or a sympathetic touch of music.



95 NEB. ] IN MEMORIAM. xiii

Judge Wakeley was born twenty-three years before Tex-
as was annexed to the Union, and twenty-six years before
California and New Mexico were secured by the treaty of
1848. In his childhood all the lands west of Lake Mich-
igan, all the forests and openings of the prairies, beautiful
in their wildness, were homes of American Indians. Up
to the date when Judge Wakeley was admitted to the bar,
all the territory west of the Missouri river was a solitude,
save here and there on its eastern fringe an embryo settle-
ment, or a trapper’s hut, or a missionary abode. When
he received his appointment from President Franklin
Pierce as one of the Associate Judges of the Nebraska Ter-
ritory in 1857, it took him three weeks to travel from his
home in Wisconsin to the little city of De Sota, which was
then ambitious in time to become a rival of Detroit or St.
Louis; but scarcely a vestige remains to tell of its location.

The Judge’s jurisdiction extended over the surrounding
counties and the adjacent unorganized territory extending
to the British dominions on the north, and westward across
the prairies and over the mountains to the limits of the
Louisiana Purchase. He lived to see “judicial supremacy
spread silently, steadily, over the immense territorial
realm, protecting the denizens of the cities which have
sprung like magic creations from its soil; following the
peaceful communities whose aggressive industry has con-
quered, acre by acre, the virgin valleys from river to
ocean; shadowing the pioneer in his prairie dugout; the
miner in his far cabin on the mountain side; the freighter
on his lonely path to the outposts; the herder in the soli-
tude of the unmeasured plains; the citizen wheresoever
his remote home, or rude abode.” Out of all these great
changes the state of Nebraska came budding forth as a
flower blossoms in a cultivated garden. He had a right
to say—and a just pride in saying it—a part of this T was.

From 1822 until 1912, what an epoch in the progress
of events. Those years have witnessed America’s greatest
development and progress, and the world’s greatest
achievements. No wonder that we say of him that he was
the Nestor of the Nebraska Bar, as our forefathers of old
said of Benjamin I'ranklin that he was the Nestor of Amer-
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ica’s statesmen. So, too, we say of Judge Wakeley that he
was the Grand Old Man of the Nebraska Bar, just as Amer-
ica once said of Henry Clay that he was the Grand Old
Man of the common people.

Reesg, C. J.:

My acquaintance with Judge Wakeley dates from the
spring of 1872. This, of course, was after his retirement
from this court. His connection with the court was in ter-
ritorial days, and his opinions are reported in the first vol-
ume of Nebraska reports. From the beginning of our ac-
quaintance until the day of his decease, our relations,
though not specially intimate, were of the most friendly
and cordial character. I met him frequently in the vari-
ous courts of the state, observed his methods in the trial
of causes, and never saw a single movement or action on
his part which betrayed the least disposition to vary from
the exact line of truth, or seek to take any advantage of his
adversaries not warranted by the strictest adherence to
just and proper legal ethics. The more and better I be-
came acquainted with him, the more he seemed to merit the
respect and admiration, not only of myself, but of all who
observed his course. Judge Wakeley was one of nature’s
noblemen. A finished lawyer, a capable and painstaking
judge, and withal a truly honest and conscientious man.
So long as the judicial and historical records of this state
shall endure, the name of Eleazer Wakeley will be honored
by the profession, which he loved, and by the citizens of the
state, all of whom respected and honored him.

It is ordered by the court, that the resolutions submit-
ted by the committee and these proceedings be spread upon
the records of this court, and a copy thereof sent to his fam-
ily by the clerk.

By TR COURT:

It is ordered that the resolutions reported by the ecom-
mittee be spread upon the records of this court, and that
they be published in the next volume of the reports.

M. B. REESE,
Chief Justice.
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EDWARD RANDOLPH DUFFIE.

At the session of the supreme court of the state of Ne-
braska, January 19, 1914, there being present Honorable
Manoah B. Reese, Chief Justice, Honorable John B.
Barnes, Honorable Charles B. Letton, Honorable William
B. Rose, Honorable Jacob Faweett, Honorable Samuel H.
Sedgwick, and Honorable Francis G. Hamer, Associate
Justices, the following proceedings were had:

MAY 1T PLEASE THE COURT:

Your committee, appointed by the order of this court to
draft resolutions in commemoration of the life and service
of the late Judge Edward Randolph Duffie, presents the
same to this court and moves that they be spread upon its
records.

Resolved, That the Bar of the supreme court of Nebraska
deeply deplores the death of the late Judge Edward Ran-
dolph Duffie; that there be placed upon the enduring rec-
ords of this court an expression of the respect and esteem
in which Judge Duffie was held, and of regret for the loss
which is suffered in his demise.

Born October 31, 1846, on a farm in Lewis county, New
York, educated at Lowville Academy and at Albany Law
School, he came to Sac county, Iowa, in 1866, and entered
upon the practice of his profession. Before attaining the
age of thirty years, he was elected judge of a district in
Towa, comprising eleven counties, where he served for two
terms. After removing to Omaha in 1887, he was twice ap-
pointed to the district bench to fill vacancies; he was ap-
pointed a commissioner of this court on April 9, 1901, serv-
ing until March, 1904 ; reappointed April 5, 1905, serving
till April 10, 1909 ; and in the fall of that year he removed
to Scott’s Bluff county, where he engaged in the practice
of law until his death early in the present year.

His industry and application will be best appreciated
when it is known that, during his term as a commissioner

95 NEB.) (xv)
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of this court, he prepared and filed three hundred and fifty-
two opinions, or one for every seven days of his incum-
bency, in addition to the dissenting and special concurring
opinions, and other work connected with his position.

His personality was kindly and attractive; his friend.
ships warm and enduring; his love of justice was whole-
hearted, and his devotion to it supreme.

His published opinions are noted for the logical sequence
of their statement, the clear and lucid exposition of the
question for decision, the soundness of his reasoning, and
the righteousness of his judgment. He served upon the
bench during his professional life for upwards of twenty
years, and during his varied judicial career he served the
cause of Justice without fear, without favor, and without
reproach.

Resolved, That these resolutions be spread upon the rec-
ords of this court and a copy be sent to the widow and
family of the deceased.

C. C. FLANSBURG,
J. E. PHILPOTT,
FRANK H. GAINES.

By THE CoUugr:

It is ordered that the resolutions reported by the com-
mittee be spread upon the records of this court, and that
they be published in the next volume of the reports.

: M. B. REESE,
Chief Justice.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1914,

ALFRED HALLOWELL, APPELLANT, V. THoMAS L. SLOAN,
APPELLEE.

FILED JANUARY 7, 1914. No. 17,360.

1. Judgment: VAcatioN: Tisme For Firing PerrrioN. Section 318 of
the code, which permits the commencement of a suit to vacate
a judgment previously rendered, provides that “no such petition
shall be filed more than one year after the final judgment was
rendered.” Where the final judgment was rendered on the 8th
day of April, 1907, and the petition for a new trial was not filed
until the 3d day of November, 1909, it is held that the petition
was filed too late to confer jurisdiction or authority upon the
district court to entertain the suit, and that a general demurrer
to the petition was rightly sustained.

2. : H . The taking of an appeal from the original
Judgment to the supreme court will not have the effect of extend-
ing the time within which a petition for a new trial may be
filed. See Hellman v. Adler & Sons Clothing Co., 60 Neb. 580.

ApPPEAL from the district court for Thurston county:
Guy T. GRAVES, JUDGE. Affirmed.

Hiram Chase, for appellant.
Herman Freese and Thomas L. Sloan, contra.

Reesg, C. J.
This is an action brought to vacate a judgment and
for a new trial in an action by defendant against plaintift

95 Neb.] (1)
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then pending in the district court for Thurston county,
and in which the judgment was rendered on the 8th day
of April, 1907. The petition in this case was filed on
the 8d day of November, 1909. The action is based upon
the provisions of section 318 of the code, which provides
that “no sueh petition shall be filed more than one year
after the final judgment was rendered.” From the 8th
day of April, 1907, to the 3d day of November, 1909,
was more than one year. Therefore there was no juris-
diction or authority for the filing of the petition or for
any action to be taken by the district court.

An appeal was taken from the entry of the original
judgment by the district court (Sloan v. Hallowell, 83
Neb. 762), and a final order of affirmance was rendered
March 20, 1909. From that date to the filing of the peti-
tion in this case was less than one year, but in Hellman
v. Adler & Sons Clothing Co., 60 Neb. 580, it was held
that the “final judgment” referred to in section 318 of
the code is the judgment rendered by the district court,
and that an appeal to the supreme court does not ex-
tend the time within which the petition might be filed.

The judgment of the district court sustaining a gen-
eral demurrer to the petition and dismissing the suit
is therefore

AFFIRMED.

LETTON, J., concurring.

I concur for the reason that there are no facts set
forth in the petition which make the case one for the
intervention of a court of equity.

BarNEs, Fawcerr and HaMER, JJ., not sitting.
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JONATHAN HIGGINS, APPELLEER, V. J. I. Casg THRESHING
MACHINE COMPANY ET AL., APPELLANTS.

FiLep JaNuary 7, 1914, No. 17,477,

1. Interest: RECOVERY: PLrADING. Under the provisions of section
92 of the code, “where the plaintiff in an action does not pray
for interest, none can be recovered.” City of South Omaha v.
Ruthjen, 71 Neb, 545.

2. Appeal: AcTioN oN BonND: ATTORNEYS' FEES. In an action upon an
appeal bond, unless provided for by statute, or the usual course
of the law, attorneys’ fees will not, ordinarily, be allowed as having
been incurred in resisting an unsuccessful appeal from a judg-
ment or final order of the district court to the supreme court.

ArPrAL from the district court for Ifurnas county:
ROBERT C. ORR, JUDGE. Affirmed on condition.

0. A. Abbott and R. J. Harper, for appellants.
Lambe & Butler and W. S. Morlan, conitra.

ReEsg, C. J.

This action was commenced in the district court for
Furnas county upon the provisions of an appeal or super-
sedeas bond executed by the J. I. Case Threshing Ma-
chine Company with the National Surety Company as
surety. The history of the case dates from the year
- 1878, when defendant and appellant herein obtained a
judgment against the plaintiff herein and others for the
sum of $799.19 in the district court for Nemala county.
A transcript of the judgment was filed in the office of
the clerk of the district court for Custer county in 1889,
and proceedings were there instituted for a 1evivor of
the judgment, and an order of revivor was entered.
This plaintiff had become a resident of Furnas county.
A transcript was taken from Custer county and filed in
Furnas county, where a proceeding in garnishment was
commenced against him, and debts to the amount of about
$19,050 were seized by the garnishee process. At =a



4 NEBRASKA REPORTS. [VoL. 95
Higgins v. Case Threshing Machine Co.

subsequent session of the district court the garnishment
was set aside and vacated. The threshing machine com-
pany appealed to the supreme court and executed a super-
sedeas bond in the sum of $5,200 in favor of this plain-
tiff, and thus held the garnishment good until the final
decision of the supreme court was rendered, which af-
firmed the judgment of the district court. The decision
was rendered October 22, 1909, and is reported in Case
Threshing Machine Co. v. Edmisten, 85 Neb. 272. By
the appeal the whole garnishment was held in force from
the 27th day of June, 1908, until the 3d day of December,
1909, when finally vacated by the mandate from the su-
preme court. The allegations of the petition are, in sub-
stance, that the garnishment was wrongful and mali-
cious; that the appeal and supersedeas bond by which
so much of plaintiff’s property was tied up was oppres-
sive and deprived plaintiff of all interest and income
therefrom for the time specified, to wit, one year, five
months and seven days. The bond bound defendants to
“pay all costs and damages that may accrue to the said
Jonathan Higgins on account of appealing from the said
order of the said court discharging said garnishees, and
shall hold the said Jonathan Higgins harmless on ac-
count of said appeal” The suit is for interest on the
funds which were tied up by the appeal, they being largely
in the banks on deposit without interest, and that plain-
tiff was driven to borrow money from his other resources
and credit and pay interest thereon. The damages al-
leged were $2,666, including $500 for attorneys’ fees, for
which judgment was demanded.

The defendants answered separately, the issues pre-
sented being substantially the same, admitting the legal
proceedings set out in the petition, but denying that the
garnishment or appeal was wilful or malicious; alleg-
ing the validity of the judgment against plaintiff, the
validity of the revivor by the district court for Custer
county; admitting the issuance of the garmishee sum-
mons, that the same was quashed, the appeal, and exe-
cution of the bond, that final judgment in the supreme
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court was adverse to defendant; denying all allegations
as to the amount of money impounded by the garnish-
ment and appeal proceedings; alleging that it was the
duty of plaintiff to adopt all reasonable precautions to
reduce and avert any loss or damage le or defendants
might sustain, by applying to the district court for leave
to have the garnishees deposit with the clerk such sum
as might be necessary to satisfy the judgment and costs,
including the probable costs in the supreme court in case
the judgment of the district court should be reversed, and
order the residue paid over to plaintiff by the garnishees
so that all parties to the proceedings might be protected,
but, instead of so doing, plaintiff neglected to disclose
‘to defendants the amount claimed by him to have been
in the custody of the garnishees, but carefully concealed
the same, whereby plaintiff was estopped to claim or re-
cover interest on the same.

Plaintiff replied by a general denial of the new mat-
ter set up in the answer.

A jury trial was had, which resulted in a verdict in
favor of plaintiff, finding due him as interest - ‘he
funds impounded from the 27th day of June, 1908, to the
3d day of December, 1909, the sum of $401.80, and for
expenses and attorneys’ fees incurred the sum of $325,
and assessing the total at the sum of $726.80, with inter-
est at the rate of seven per cent. from the 3d day of
December, 1909, upon the amount so found due, aggre-
gating the sum of $799.71. A motion for a new trial was
filed and overruled, and judgment rendered on the ver-
dict. Defendants appeal. ,

On the trial defendants asked and the court gave the
following instruction: “You are instructed that, while
the defendants admit that some amount is due for the
impounding of the money and property of the plaintiff
under the garnishee proceedings, they contend that noth-
ing is due for attorneys’ fees claimed, and that the
amount claimed is excessive.” In the brief of defend-
ants it is said that “defendants do not contend that the
damages due the plaintitfl on account of interest on the
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moneys impounded from June 27, 1908, to December 3,
1909, to wit, $401.80, is excessive,” but that “no inter-
est should have been allowed on the amount of the dam-
ages found to have been incurred from December 3, 1909,
to October 25, 19117 (the date of the trial). By this
we are given to understand that it is defendants’ conten-
tion that no interest should have been allowed on the
$401.80, which was found due as interest on the moneys
impounded, but that the $401.80 is not objected to.
Should that sum have drawn interest to the time of the
trial from the time it matured as found by the verdict
of the jury?

After stating the facts in the amended petition con-
stituting plaintiff’s cause of action, it is alleged: “This
plaintiff has been damaged by reason of the foregoing
the sum of at least $2,666. Wherefore, by reason of the
foregoing, the plaintiff prays judgment against the said
defendants, J. I. Case Threshing Machine Company and
National Surety Company of New York, for the sum of
$2,666 and costs of suit.” It will be observed that the
subject of interest is not mentioned, nor interest demand-
od.  Section 92 of the code provides: ¢If the recovery of
money be demanded, the amonnt thereof shall be stated;
and if interest thereon be claimed the time from which
interest is to be computed shall also be stated.” In City
of South Omaha v. Ruthjen, 71 Neb. 545, it is said in the
syllabus: “Where the plaintiff jin an action does not
pray for interest, none can be recovered.” In the body of
the opinion we said: “The verdict was for $220.71, when
the prayer of the petition was for $200 and costs. The
court in its instruction authorized the jury to add inter-
est to whatever amount it might find due to plaintiff as
damages. This should not have been done, as the plaintiff
does not pray for interest, but simply prays a judgment
for $200 and costs. Plaintiff should, therefore, enter a
remittitur for $20.71.” Over the exceptions of defendants
in this case, the court instructed the jury that “the plain-
tiff is further entitled to interest at the rate of 7 per cent.
per annum upon such sums” (interest on the money im-
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pounded and attorneys’ fees) “from the 3d day of Decem-
ber, 1909, to the present date, to wit, October 25, 1911,”
the giving of which was assigned for error in the motion
for a new trial and in the assignments in this court. This
same question was raised in Rewlings v. Anheuser-Busch
Brewing Ass'n, 1 Neb. (Unof.) 555, and a decision sim-
ilar to City of South Omaha v. Ruthjen, supra, was ren-
dered; the plaintiff being required to remit the interest.
The statute and those decisions settle the question in this
state, that no interest can be allowed, and we are bound
thereby.

The next question presented is as to plaintiff’s right
to collect attorneys’ fees incurred in resisting the ap-
peal taken to this court in the case of this defendant
against this plaintiff, Case Threshing Machine Co. v.
Edmisten, 85 Neb. 272. As we have hereinbefore said, .
the appeal bond bound the defendants to pay all costs
and damages that may accrue to plaintiff on account of
the appeal, and shall hold him harmless on account there-
of. There is a strong reason, under the circumstances
of this case, for holding defendants liable for such rea-
sonable attorneys’ fees as plaintiff had to pay. Money
many times over the amount of any claim defendant could
have had against plaintiff was tied up by the garnishee
process and of which he was deprived the use and in-
come, and, were it not for the legislation and the hold-
ings of the courts upon that subject, we would be strongly
inclined to hold that reasonable attorneys’ fees could be
recovered. It is the practice in this state to allow the
recovery of attorneys’ fees only in- such cases as are pro-
vided for by law, or where the uniform course of pro-
cedure has been to allow such recovery. As a general
rule of practice in this state, attorneys’ fees are allowed
to the successful party in litigation only where such al-
lowance is provided by statute. Such fees in an action
on an appeal bond have not been allowed, so far as we
are advised in any case, although, so far as we know,
the question has not been squarely presented in this state.
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In Williams v. Fidelity & Deposit Co., 15 Am. & Eng.
Ann. Cas. 723 (42 Colo. 118), it is stated in a syllabus
prepared by the annotator that “an appeal or superse-
deas bond in an ordinary civil action or will contest,
which provides for the payment of ‘all damages’ which
the obligee may sustain by reason of the appeal, does
not entitle the obligzee to recover as part of such dam-
ages attorneys’ fees paid in resisting the appeal or writ
of error.” The case is quite fully annotated, and it is
said: “The reported case is in harmony with the gen-
eral rule that, in an action on an appeal bond stipulating
for the payment of damages, attorneys’ fees expended
in resisting the appeal cannot be recovered as part of
such damages.” A large number of cases are cited as
supporting the note. .In a note to 2 Cyc. 958, it is said
that “attorneys’ fees expended in resisting an unsuccess-
‘ful appeal, cannot be recovered as damages in an action
on the appeal bond,” citing a number of cases, some of
which at least are cited in the note herein above referred
to. But see Shows v. Pendry, 93 Ala. 248, 9 So. 462;
Drake v. Webb, 63 Ala. 596.

Owing to the peculiar conditions of the bond, and the
unreasonable amount of plaintiff’s money impounded
thereby, we are not entirely free from doubt as to the
correctness of this holding, but are persuaded that un-
der the authorities cited the judgment for the amount of
attorneys’ fees cannot stand.

The judgment of the distriet court is reversed and the
cause is remanded for further proceedings, unless plain-
tiff enter a remittitur therefrom of all except the $401.80
as of the date of the judgment. In case such remittitur
is filed in the office of the clerk of this court within 60
days from this date, the judgment of $401.80 will be
affirmed, the same to draw interest at 7 per cent. per an-
num from the date of its entry in that court.

AFFIRMED ON CONDITION.

BARNES, Rose and SEDGWICK, JJ., not sitting.
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Cornell v. Maverick Loan & Trust Co.

LYMAN B. CORNELL, APPELLANT, V. MAVERICK LoOAN &
TrUST COMPANY ET AL.; APPELLEES.*

FILEp JANUARY 7, 1914, No. 17,480.

1. Taxation: SulT To REpEEM: REFUSAL oF REQUEST To Fmk SUPPLE-
MENTAL PETITION. A petition to redeem from a tax sale of real
estate was filed on the 2d day of November, 1910, a summons
was issued on the same day and subsequently served. The law
requires the tax list for the current year to be delivered to the
county treasurer on or before the first of that month. The tax
for the year 1910 was not paid. After the tax had become delin-
quent, plaintiff paid it, and, before the final decree dismissing his
suit was entered, he asked leave to file a supplemental petition
alleging such payment. Leave was denied, to which he excepted.
Held, That the leave should have been granted.

: WHEN DELINQUENT. Taxes on real estate are not due so
that their collection can be enforced until the 1st day of May
following the time when the tax list is placed in the hands of the
county treasurer for collection.

3. Affidavits. “An affidavit subscribed and sworn to before a person
not authorized by law to administer oaths is void and no affidavit.”
Lanning v. Haases, 89 Neb. 19.

ApPEAL from the district court for Box Butte county:
WiLLiAM H. WESTOVER, JUDGE. Reversed with directions.

Burkett, Wilson & Brown and Ralph P. Wilson, for
appellant. '

Albert W. COrites and C. Patterson, conira.

REEsg, C. J.

This is an action to redeem the northwest quarter of
section 19, township 26, range 49, in Box Butte county,
from a sale for the taxes of 1902 and subsequent years.
The property is alleged to have been sold at administra-
tive sale by the county treasurer on the 14th day of
November, 1903. The petition to redeem was filed on
the 2d day of November, 1910, and summons issued on
that day and subsequently duly served. It is alléged,

*Rehearing denied. See opinion, p. 842, post.
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among other things, that there was no legal and regular
notice of the delinquency of said taxes published by the
treasurer prior to the sale; that no’ legal sale book was
kept by the treasurer, as the book in which the sale was
entered failed to show the name of the owner of the land
sold, or the date of the certificate of sale; that the treas-
urer made no return of the sale to the county clerk as
the law required; that the sale was made to the Mav-
erick Loan & Trust Company; that prior to the applica-
tion for deed the said trust company pretended to serve
and publish a notice of the time for redemption, but that
said notice contained no legal description of the prop-
erty; that it was not served upon the occupant of the
land, nor was any search made for the plaintiff in said
county, and no proof thereof was made to the treasurer;
that none of the proceedings were ever filed with the
county treasurer, nor was there any evidence thereof
transmitted to the county clerk by the treasurer for rec-
ord, nor was the same ever recorded, nor did the tax re-
ceipts issned to the purchaser show whether the prop-
erty was sold at public or private sale; that the tax deed
did not describe any particular lands as the subject of
conveyance, did not state in what county or state the
lands were situated, nor otherwise describe them with
certainty ; that the notice of the time for redemption gave
the date of the expiration of the time for redemption
as the 2d day of November, 1905, when the time for re-
demption would not expire before the 14th day of said
month, that being the date of the sale in 1903; that the
certificate of sale was void, for the reason that it recited
that the purchaser would be entitled to a deed on the 2d
day of November, 1905; that, by reason of the incorrect
statement of dates, the certificate, sale and deed were
void; that the Maverick Loan & Trust Company had
transferred its interest in the land to the Sheridan Realty
Company, but that the transfer was colorable only. The
Sheridan Realty Company is made a defendant. A ten-
der to the county treasurer of the amount of taxes, in-
terest and costs, and the refusal of that officer to accept
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the money in redemption, is alleged, with prayer that
upon payment into court of the amount due the redemp-
tion might be made and plaintiff’s title quieted, and for
general relief. The Sheridan Realty Company answered,
denying the unadmitted averments of the petition, and
alleging that the land in question was subject to taxa-
tion for the year 1902; that the land was duly assessed
and listed for taxation for that year and for the subse-
quent years, and was sold on the 2d day of November,
1903, as advertised, for the sum of $2.93, which was then
paid; that the notice of the tax sale was duly published,
and proofs thereof furnished the county treasurer. In
general, the proceeding leading up to the sale and deed
are alleged to be regular and legal, which it is not deemed
necessary to here recite in detail, and that all subsequent
taxes have been paid, except those of the years 1909 and
1910, which are past due and delinquent. Prayer for
quieting of the title in defendant and for general relief.
This answer, as an amended answer, was filed May 24,
1911. The reply is a general denial. A trial was had
to the court, resulting in a general finding in favor of
defendants, with decree dismissing the plaintiff’s action.
It was specially found that plaintifft had not paid the
taxes levied upon the taxed premises for the year 1910,
and that without such payment said plaintiff should not
be permitted to question the title acquired by defendant
under the treasurer’s tax deed mentioned in the petition.
Plaintiff appeals.

The decree was filed in the office of the clerk of the dis-
trict court on the 25th day of July, 1911. On the 20th
day of the same month plaintiff lodged with the clerk
and asked leave to file a supplemental petition, alleging
that since the commencement of the action, to wit, on
the 11th day of July, 1911, plaintiff paid the taxes levied
upon the land in controversy in the year 1910, amount-
ing to the sum of $5.70, leaving no taxes due and unpaid
upon the premises. Leave to file this supplemental
petition was denied, and upon the ruling thereon error
is assigned. It appears from the record that the cause
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was tried and submitted to the court on the 22d day of
May, 1911, and, while not so shown by the recitals, it is
evident that it was taken under advisement by the court,
and, while so held, the application to file the supplemental
petition was made. We are persuaded that under the
circumstances and in the interest of justice the leave
should have been granted, and that proof of the pay-
ment of the taxes should have been heard. This, how-
ever, must depend upon the construction to be given to
section 141 et seq., art. I, ch. 77, Comp. St. 1911. We
quote the following from defendants’ brief. “Section
141 provides that the tax list shall be completed and
delivered to the county treasurer for collection on or be-
fore November 1 of each year, and a warrant shall be
attached commanding such collection. Section 144 pro-
vides that no demand for payment of taxes shall be nec
essary, but it is the duty of every person liable to taxation
to attend at the treasurer’s office and pay his taxes. Sec-
tion 150 provides that personal taxes shall become delin-
quent on December 1 and real property taxes on May 1
following the levy.” So far as we have been able to
discover, this is a correct summary of the provisions of
the statute. This suit was commenced on the day after
the date fixed for the delivery of the tax list to the county
treasurer. The taxes did not become delinquent until
May 1 following. During the interval there is an option
to the taxpayer which enables him to anticipate the pay-
ment should he so desire. The tax list was presumptively
in the hands of the county treasurer on the day the peti-
tion was filed, but, if not, the validity of the tax would
not be affected thereby. In Black, Law Dictionary
(2d ed.) in the definition of “delinquent,” it is said: “‘As
applied to a debt or claim, it means simply due and un-
paid at the time appointed by law or fixed by contract;
as, a delinquent tax.” In 2 Words and Phrases, p. 1956,
it is said: “Delinquency of taxes necessarily includes
present obligation to pay, for such delinquency is the
neglect of that obligation to pay.” The word “due” 1is
defined by Black as “owing; payable; justly owed;
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* * * that which law or justice requires to be paid
or done.” There is nothing in the statute that requires
the taxes on real property to be paid before the 1st of the
following May. It draws no interest. The state cannot
enforce payment before that time, because it is not due.

Sections 194-196, art. I, ch. 77, Comp. St. 1911, pro-
vide for the publication of the delinquent tax list. Sec-
tion 197 requires proof of the publication to be made by
affidavit to be furnished the treasurer. What purports
to be an affidavit of publication is attached to the news-
paper containing the printed list, but is sworn to before
a United States commissioner. In Lenning v. Haases,
89 Neb. 19, it was held that such officer had no authority
to administer oaths in matters of this kind, and that
“an affidavit subscribed and sworn to hefore a person
not authorized by law to administer oaths is void and no
affidavit.” Such must be the holding.in this case, and
that there was no legal proof of the publication of the
delinquent tax list.

Objection is made that the defects complained of are
not alleged and pointed out in the petition. While this
is in some instances true, the evidence of th- facts upon
which this decision is based was o® .. and received
without objection, and we are compenled to decide the
cause on the theory of the trial. It follows that plaintiff
is entitled to redeem. , '

The decree of the district court is reversed, the cause
is remanded thereto, with directions to permit the filing
of the supplemental petition, hear the evidence upon the
question of the alleged payment, and, should the same be
sustained, enter a decree canceling the treasurer’s deed
to the Maverick Loan & Trust Company, the deed of the
latter to the Sheridan Realty Company, permit plaintitf
to redeem and quieting his title upon the payment into
court of the amount of the bid, taxes, interest and costs
paid by defendants, within a reasonable time to be fixed
by the court.

REVERSED.

Rose, FAwcerT and SEDGWICK, JJ., not sitting.
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IDAER A. CORNELL, APPELLANT, V. MAVERICK LOAN & TRUST
COMPANY ET AL., APPELLEES.

Fitep JAnuary 7, 1914. No. 17,481.

APPEAL from the district court for Box Butte county:
WiLriaM H. WESTOVER, JUDGE. Reversed with directions.

Burkett, Wilson & Brown and Ralph P. Wilson, for
appellant.

Albert W. Crites and C. Patterson, contra.

REEsE, C. J. _
The petition in this case is in all respects similar to
" the petition in Cornell v. Maverick Loan & Trust Co.,
ante, p. 9, except that there is a different plaintiff,
and the land sought to be redeemed is the southwest
quarter of section 33, township 27, range 49. In all
other respects the issues and evidence are the same. The
cases are submitted on the same bill of exceptions and
briefs. As the decision will have to be the same as in
that case, it is not deemed necessary to formulate a sep-
arate opinion, nor to prepare another syllabus.
The decision of the district court is reversed, the cause
‘remanded, and plaintiff allowed to redeem the land upon
the same terms and conditions as in No. 17,480 (Cornell
v. Maverick Loan & Trust Co., ante, p. 9).
. REVERSED.

RosE, FawceTT and SEDGWICK, JJ., not sitting.
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MAREE A. CORNELL, APPELLANT, V. MAVERICK LOAN & TRUST
COMPANY ET AL., APPELLEES.

Foep JANUARY 7, 1914. No. 17,482,

ArPEAL from the district court for Box Butte county:
WiLLiAM H. WESTOVER, JUDGE. Reversed with directions.

Burkett, Wilson & Brown and Ralph P. Wilson, for
appellant.

Albert W. Crites and C. Patterson, contra.

REEsg, C. J.

The petition in this case is in all respects similar to
the petitions in Cornell v. Maverick Loan & Trust Co.,
ante, pp. 9, 14, except that there is a different plaintiff,
and the land sought to be redeemed is the southwest
quarter of section 4, township 26, range 49. In all
other respects the issues and evidence are the same. The
cases are submitted on the same bill of exceptions and
briefs. As the decision will have to be the same as in
those cases, it is not deemed necessary to write a sep-
arate opinion, nor to restate the syllabus.

The decision of the district court is reversed, the cause
remanded, and plaintiff allowed to redeem the land upon
the same terms and conditions as directed in No. 17,480
(Cornell v. Maverick Loan & Trust Co., ante, p. 9).

REVERSED.

Rosg, Fawcerr and SEDGWICK, JJ., not sitting.
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WILLIAM A. BROOKS, APPELLANT, V. HUGH MACLEAN ET
AL., APPELLEES.

FiLEp JANUARY 7, 1914, No. 17,289.

1. Counties: CouNTY BOARDS: SPECIAL MEETING. The failure of a
county clerk to make a record of a call for a special meeting of
the county board does not invalidate such call, where it was in
fact made and due notice given; the record of the county board
showing a meeting pursuant thereto.

: SpECIAL ELECTION: VALIDITY OoF CALL. Two mem-
bers of a county board composed of three members may call
a special election to vote on a proposition to issue bonds, though
the other member signed a petition for the election.

3. : : : PETITION: RESIDENCE OF PETITIONERS. The
statute, requiring that ‘“‘a petition signed by not less than fifty
freeholders” of the precinct shall be presented to the county
board for the purpose of calling an election to vote bonds, does
not mean that the petitioners shall be residents of such precinct.
Comp. St. 1911, ch. 45, sec. 14.

4. Pleading: CoxsTRUCTION: PuBLIC INTERESTS. In a matter of public
concern, the court will be liberal in its construction of pleadings
in the interest of the proper conduct of public business and for
the protection of the taxpayer, and the same rule will be applied
with reference to briefs and arguments.

5. Counties: PrECINCT BoNDS: VALIDITY: INJUNCTION. A proposition
to vote bonds to aid a corporation in the construction of a bridge
was submitted to the voters of Riverside precinct in Dawson
county. In the petition to call the election no donee of the bonds
was named. No proposition was on file with the county board
to build the bridge either at the time of the call of the election
or, so far as the record shows, at any time since. So far as the
record shows, the county board inserted in the call on its own
volition the name of a proposed donee. In the petition and in the
proposition submitted the proposed site of the bridge was so
indefinite and uncertain that it might be located at any point for
a mile along the bank of the stream. No road, either public or
private, was in existence to the banks upon either side or across
the stream within the mile limit at the time of the call, or at the
time of the election. The proposition was to vote bonds in the
sum of $12,800. The capital stock of the proposed donee, the
Riverside Bridge Company, was the sum of $250, “to which shall
be added any sums which may be voted by any precinct or
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municipal corporation to aid in the construction of said bridge.”
Other provisions of the articles provided that the corporation
might sell the bridge “on such terms and to such persons or
corporations as shall seem best for the maintenance of said
bridge.” There is no provision anywhere that the donee shall
maintain the bridge. Held, That the proposition was unauthor-
ized; that the location of the proposed bridge was too indefinite
and uncertain; that the rights of the taxpayers were not suf-
ficiently guarded; and that the issuance of the bonds should be
enjoined.

APPEAL from the district court for Dawson county.:
BruNo O. HOSTETLER, JUDGE. Reversed with directions.

H. M. Sinclair and W. D. Oldham, for appellant.

W. A. Stewart, John H. Linderman, John J. Halligan
and T. M. Hewitt, contra.

LeTTON, J.

This action was brought by the plaintiff, for himselr
and in behalf of all other taxpayers similarly situated,
for the purpose of enjoining the issuance and delivery of
certain precinct bonds voted by Riverside precinct of
Dawson county to aid in building a bridge across the
Platte river. The defendants are the board of county com-
missioners of Dawson county and the Riverside Bridge
Company, the proposed donee of the bonds. The principal
reasons given in the petition to show that the bonds were
illegal are: (1) Illegality in the formation of the pre-
cinct; (2) that the petition for the calling of an election
was not signed by 50 freeholders; (3) that the proposed
donation was in aid of a private enterprise; that the
donee is a private corporation with a capital stock of
$250; that there is no road either private or public that
leads to or from the proposed bridge, nor is there a road
or bridge across the river at that point; that the land
along the stream, as well as the bed, belongs to private
owners; that the donee has no power to take land by
eminent domain; that the bridge, when -constructed,
would be inaccessible to the public, and the property of

95 Neb. 2
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the plaintiff will be taken to pay the bonds without due
process of law; (4) that a proposition to levy annually
“a tax equal to the entire interest charge on the said
bonds and equal to 10 per cent. of the principal of the
same for a sinking fund, until all of said bonds are
paid,” is invalid upon its face.

The answer is substantially a general denial. The dis- -
“trict court found generally for the defendants, and dis-
missed the action. Plaintiff appeals.

The first point argued for a reversal is that the order
of the county board organizing Riverside precinct is void
for the reason that the petition presented to the county
board for that purpose did not contain a majority of
the legal voters. In his application for injunction plain-
tiff sets out a petition containing only 37 names, but the
answer denies that this is a correct copy of the petition
presented to the county board, and there is testimony
that a similar petition containing 51 additional names
was also filed with the county board.

“’laintiff insists that the order forming Riverside pre-
+ .ct is void for the further reason that it was made at

special meeting, which the record of the county board

ecites was called by the county clerk, and that this meet-
ng was illegal because the county clerk had no authority
to call it, because there is no record of the calling of the
meeting, and because the county board had no authority
to create a precinct for the purpose of voting bonds.

The county clerk has authority to call a special session
when the interest of the public demands. Comp. St. 1911,
ch. 18, art. I, sec. 57. The call was made and the meeting
held pursuant thereto. The meeting itself is proved by a
proper record, and the presumption is that it was proper-
ly called. The failure of the clerk to make a record of
the call did-not invalidate it. Green & Van Duyn v. Lan-
caster County, 61 Neb. 473, 483.

The statute provides that each board of county com-
missioners shall divide the county into convenient pre-
cincts, and, as the occasion may require, erect new ones,
subdivide the precincts, or establish better precinct lines.
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Comp. St., ch. 18, art. I, sec. 60. This is sufficient to
confer the authority upon the county board. The facts
with respect to the creation of this precinct are not par-
allel to those involved in the case of Morton v. Carlin,
51 Neb. 202; hence, it furnishes no authority against the
validity of the organization of the precinct.

The point argued that the board was not legally con-
stituted, since it was composed of three members, one
of whom signed the petition, is not well taken. The joint
action of two qualified members of the board was suffi-
cient. State v. Piper, 17 Neb. 614. We conclude, there-
fore, that the attack upon the organization of the pre-
cinet made in the petition has not been sustained.

Coming now to the validity of the election: The dis-
cussion of this subject assumes several phases. In the
first place it is contended that the petition for the elec-
tion did not contain the names of 50 freeholders, as re-
quired by the statute. Sixty names are affixed thereto.
Tt is claimed that four of the signers of the petition were
made freeholders for the purpose of signing the petition;
but we are satisfied that the finding of the district court
to the contrary is sustained by the evidence. It was also
contended that a number of nonresident owners of land
in the precinct signed the petition, and that if such names
are deducted there would not be the names of a sufficient
number of resident freeholders signed to the petition to
authorize the calling of an election. The right to peti-
tion the county board to call an election to vote on a
proposition to issue precinct bonds does not depend upon
the elective franchise. The statute does not say that the
petitioners shall be “resident freeholders” or electors.
The requirement is that a “petition signed by not less
than fifty freeholders of the precinct” shall be presented
to the county commissioners. Comp. St. 1911, ch. 45,
sec. 14. To show that the word “freeholders” means
“pesident freeholders” plaintiff cites State v. Babcock,
21 Neb. 187; Wullenwaber v. Dunigan, 30 Neb. 877;
Morton v. Carlin, 51 Neb. 202. In the first of those cases
the term “resident freeholders” is neither used in the
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statute construed, nor in the opinion of the court. In
the second case it was distinctly stated that the ques
tion relating to “freeholders” was not necessary to a
decision. The words “resident freeholders” do not ap-
pear in the opinion, nor in the statute construed, and evi-
dently crept into the syllabus through inadvertence. In
the third case cited, this syllabus inadvertently contain-
ing the word “resident,” is copied in the opinion. Peti-
tioners for a license to sell intoxicating liquors must be
“resident freeholders.” Comp. St. 1911, ch. 50, sec. 1.
There is no provision of statute, however, requiring pe-
titioners for an election to vote bonds to be “resident
freeholders.” The terms “freeholders” and “resident
freeholders” in the different statutes are not synonymous,
and cannot be so construed. Nonresident and alien free-
holders of the precinct may petition the county board to
call an election to vote bonds. Rizx v. Johnson, 5 N. H.
520; Matthews v. People, 159 T11. 399. In this view of the
law the petition assailed is sufficient.

The objections that the bonds were not voted and will
not be delivered for a public purpose are more serious.
The pleading of the specific defects in the proceedings
and as to the character of the donee is by no means a
model in form, but the court in a matter of public con-
cern will be liberal in its construction of pleadings in
the interest of the proper conduct of public business and
the protection of the taxpayer.

The same rule will be applied with reference to the
briefs and arguments; and, as section 675¢ of the code
provides, the court may consider a plain error not as-
signed.

The petition to the county commissioners to call the
election specified ‘“that the work for which bonds are
desired to aid is the construction and operation of a
wagon bridge across the Platte river in said county, ex-
tending from section 5 on the north bank to section 8 on
the south bank, both in town. 10 north, of range 24 west
of the 6th P. M.” It failed to set forth whether the
bridge was to be built by the county, by the precinct, or
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by a private corporation, whether it should be a free
bridge upon a public highway, or whether it should be a
toll bridge owned by a private corporation. At the spe-
cial election the board submitted the questions whether
bonds should be issued and a tax levied “to aid in the
construction and completing of a wagon bridge across
the Platte river, extending from section 5 on the north
bank of said river to section 8 on the south bank of said
river,” etc., and, also, “shall said bonds be delivered to
the Riverside Bridge Company, a corporation, upon giv-
ing sufficient security, to aid in the construction of said
bridge, upon the execution thereof by the board of county
commissioners of Dawson county, Nebraska, * * *
and shall said bonds be delivered to the said bridge com-
pany on its giving bond, to be approved by the board of
county commissioners, to apply the proceeds thereof to
the construction of said bridge.” There is no condition
in the bonds, or in the proposition to vote bonds, requir-
ing the bridge to be maintained by the corporation. There
is no provision that the bridge shall be a public one,
whether toll or free. A proposition to vote bonds is in
the nature of a contract which, when accepted, is binding
with respect to the parties. Wullenwaber v. Dunigan,
supra; Nash v. Baker, 37 Neb. 713. No proposition had
been filed with the county board by the Riverside Bridge
Company at the time the election was called, and no such
proposition is shown to have been on file when the elec-
tion was held, or has since been put on file.

Section 3 of the articles of incorporation of the Riv-
erside Bridge Company is as follows: “That the cap-
ital stock of said company shall be the sum of $250 to
which shall be added any sums which may be voted by
any precinct or municipal corporation to aid in the con-
struction of said bridge; that the capital necessary to
construct said bridge is $12,800.” Another section pro-
vides: “The business to be transacted by said corpora-
tion shall be the construction and operating of a wagon
bridge across the Platte river at a point between sec-
tions 5and 8; * * * that the company * * * may
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purchase or otherwise acquire real estate for roads and
approaches to the said bridge, may borrow money and
issue bonds, may, if necessary, collect tolls for the use
thereof, may purchase and sell materials necessary for
the construction thereof, and may after the construction
of the same, when deemed best, sell, convey, and trans-
fer the said bridge with all appurtenances on such terms
and to such persons or corporations as shall seem best
for the maintenance of the said bridge.”

No county road had been established to any definite
point on the river bank between sections 5 and 8, nor any
road running across the river. The bridge corporation
may, so far as anything in the proposition goes, build
at any point within the limit of one mile along the river
bank. When a taxpayer is called upon to vote upon the
granting of public money in aid of the building of a
bridge, the locality of the bridge should be definitely fixed,
or should be fixed at least within a much narrower lati-
tude than one mile.

We are also of the opinion that the county commis-
sioners have no authority upon their own initiative and
without any proposition ever having been made and filed
by any one, to insert in a proposition to be voted upon
the name of any particular person or corporation.

To sum up: The condition of the record in these re-
spects is that, without any tender or offer to build a
bridge having been made to the county board, that body,
acting by two of its members, the third member being
disqualified by reason of being an active petitioner, sub-
mitted a proposition to the voters to issue bonds in the
sum of $12,800 to a corporation with a capital stock of
$250, which was organized to build a bridge. The loca-
tion of the bridge was not fixed within a mile. One per-
son might vote for the bonds with the idea that: the bridge
would be located at one point on the river bank, another
might vote for it under the impression that it was to be
located nearly a mile away. If there had been a road lo-
cated and established to and across the river at a definite
point before the election, it is possible that this objection
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might have been overlooked; but, when it is sought to
levy a tax for the purpose of making a donation, each
voter is entitled to know definitely just how and where
the money is to be expended, and to have definite and
specific information before he is called upon to vote.
If this is not furnished, and the proposition is indefi-
nite and uncertain, if a majority vote for the proposed
issue, a taxpayer may stand upon his legal rights®and
call upon the courts to aid him in restraining the illegal
issue.

‘While it is not the province of the courts to act as the
voluntary guardians of taxpayers, where they are called
upon for relief it is their duty to furnish it. It is prob-
ably true that a majority of the people of Riverside pre-
cinct earnestly desire a bridge to be built over the Platte
river, and that the purpose is entirely proper and com-
mendable; but, before being compelled to pay taxes to
help a. private corporation build, each taxpayer should
have a clear idea as to where the bridge is to be built,
and whether upon the public highway or otherwise. It
would be better to have the proposition designate whether
the bridge is intended to be a toll bridge or a free one,
although the supreme court of the United States has held
that this is not absolutely essential to the validity of the
bonds. This court in the past has, for the protection of
the taxpayer, consistently and repeatedly stood upon
and required the letter of the law in such proceedings
to be strictly complied with. While everything in the
matter has in all probability been done in the utmost
good faith, we cannot uphold the laxity of the methods
pursued. George v. Cleveland, 53 Neb. 716; Nash wv.
Baker, supra.

Holding these views, we find it unnecessary to con-
sider the other points presented. The judgment of the
district court is therefore reversed and the cause re-
manded, with directions to render a decree as prayed in
the plaintiff’s petition.

REVERSED.
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HamER, J., concurring in part, and in the conclusion.

I do not like to burden the taxpayer with a liability
which starts in an irregular way. The formation of the
precinct was in pursuance apparently of an agreed plan
to vote the bonds on the territory. There is nothing in
the construction of a bridge which requires undue haste
and irregular methods; and, while there was probably
no intent to defraud, the method of forming the pre-
cinet was not for the general purposes of government,
but to cause the bonds to be issued, which is only one
purpose and therefore not in accordance with the general
purposes of the law. The law calls for the creation of
a precinct so that it may exercise all the legitimate func-
tions of government for which a precinct is created. The
- petition to form the precinct was sworn to by William
Ralston before the county clerk on the 1st day of Decem-
ber, 1910. It contemplated the formation of a precinct
“to be called Riverside precinct.” Up to that time
there had been no such precinct. On that same day, De-
cember 1, 1910, the board of county commissioners of
Dawson county met to create this particular proposed
precinct. Oun that day the board granted the petition
as petitioned, and the new precinct was constituted to in-
clude the sections described in the petition; said precinct
to be known as “Riverside precinet, Dawson County,
Nebraska.” =~ The board then adjourned to meet Decem-
ber 15, 1910. At this meeting on December 15, 1910, the
board considered the matter of voting the bonds in ques-
tion. It found that the petition was signed “by more
than 50 resident freeholders of said Riverside precinct.”
It provided for the submission of a proposition to vote
the bonds at an election to be held in TFebruary, 1911.
The proposition proposed to be submitted was for the de-
livery of $12,800 in bonds to a bridge company with a
capital of $250.

The first question to be considered is the organization
of the precinct.

(a) Was it legal to organize it for the express pur-
pose of voting bonds to build a bridge?, A precinct is
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unot a municipality, and the creation of a precinct ought
only to be contemplated for the legitimate purposes for
which it may exist. It can only aect through and by
means of the board of county commissioners or super-
visors who are trustees on behalf of the people who live
in the precinct. A precinct is not a legal entity having
the power to act. It does not act on its own account.
The thing done was done by the board of county com-
missioners, and the men who prepared and presented the
petition to them must have known at the commencement
that there was no municipality asking for the creation
of these honds. A precinet is a mere territorial division.
State v. Dodge County, 10 Neb. 20.

(b} The meeting was called November 18, 1910, by
the deputy county clerk. He had not been ordered to
call it by the board or by his principal, the county clerk.
I do not understand that he had the power to substitute
himself for his principal, or of substituting himself for
the board of county commissioners. He was only their
clerk. According to the testimony of the county clerk
:here was no order from the board to call the meeting.
I am not satisfied that the board had any jurisdiction to
act under the circumstances.

(¢) There is another reason why it would seem that
there was no jurisdiction to proceed. There was noth-
ing before the board; that is, there was nothing in the
office in the shape of a petition to the board at the time
it 18 claimed that this deputy county clerl acted. And
how could he act unless there was a petition, even though
it be admitted that he might otherwise have the right to
act. Under the statement made, with nothing in the of-
fice, with nothing pending, he makes the order. It is anal-
ogous, seemingly, to the issuance of a sammons by the
clerk of the district court when no petition has been filed.

(d) 'The connty board changed the lines of the pre-
cinet for the special purpose of enabling the voters who
would thereafter be in the precinct to carry the bridge
bonds. They gerrymandered the territorv. Section 7,
ch. 35, Gen. St. 1873, provides: “Any precinct in any or-


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































