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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICI-

ATING AT THE ISSUANCE OF THIS VOLUME.

NUMBER OF

DISTRICT CouNTIES IN DIsTRICT |JUDGES IN DISTRICT %?“3';’;2?
First..covose Johnson, Nemaha, Pawnee| John B. Raper.......| Pawnee City.
__and Richardson.
Second. ......{ Cass, Otoe and Sarpy. ..... _James T. Begley. ... Papillion.
Third........| Lancaster.......eoees vees.| Albert J. Cornish ....} Lincoln.
P. James Cosgrave...| Lincoln.
Willard E. Stewart...| Lincoln,
Fourth ......| Burt, Douglas and Wash- | George A. Day..... «.| Omaha.
ington. James P. English....| Omaha.
Lee 8. Estelle........| Omaha.
Charles Leslie....... Omaha.
Willis G. Sears....... Tekamah,
Abraham L. Sutton..] South Omaha.
_Alexander C. Troup..| Omaha.
Fifth ........] Butler, Hamilton, Polk, | George F. Corcoran..] York.
Saunders, Seward and | Edward E. Good....| Wahoo.
York.
Sixth ........| Boone, Colfax, Dodge, Mer-| Conrad Hollenbeck..| Fremont.
rick, Nance and Platte. | George H. Thomas...} Schuyler.
Seventh......| Clay, Fillmore, Nuckolls, Leslie G. Hurd.......| Harvard.
Saline and Thayer.
Eighth....... Cedar, Cuming, Dakota, | Guy T. Graves....... Pender.
Dixon, Stanton and
Thurston.
Ninth........ Antelope, Knox, Madison, | Anson A, Welch...... Waymne.
Pierce and Wayne.
Tentb........| Adams, Franklin, Harlan, | Harry 8. Dungan....! Hastinga.
Kearney, Phelps and
Webster.
Eleventh.....| Blaine, Garfield, Grant, | James R. Hanna.....| Greeley.
Greeley, Hall, Hooker, | James N. Paul.......| St. Paul.
Howard, Loup, Thomas,
Valley and Wheeler.
Twelfth...... Buffalo, Custer and Sher- | Bruno O. Hostetler...| Kearney.

man.

Thirteenth ..

Arthur, Cheyenne, Dawson,
Deuel, Keith, Kimball,
Lincoln, Logan and Mec-
Pherson.

Hanson M, Grimes., .

North Platte.

Fourteenth...| Chase, Dundy, Frontier, | Ernest B. Perry.....| Cambridge.
Furnas, Gosper, Hayes,
Hitchcock, Perkins and
Red Willow.

Fifteenth ....| Boyd, Holt, Keya Paha | R. R. Dickson.,......| O'Neill.
and Rock.

Sixteenth....} Brown, Box Butte, Cherry,| William H. Westover| Rushviile.
Dawes, Sheridan and
Sioux.

Seventeenth..| Banner, Garden, Morrill | Ralph W. Hobart....| Mitchell.
and Scott’s Bluff,

Eighteenth ..| GQage and Jefferson........ Leander M. Pember-

L0 + S Beatrice.
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RULES OF THE SUPREME COURT.
In force February 1, 1914.

1. SITTINGS OF THE COURT.—The regular public sessions
of this court will be held on the first and third Mondays
of each month at 9 o’clock A. M., standard time, during
each term, except at the beginning of the respective terms,
when the first day of the session shall be on Tuesday.

2. SUBMISSION OF CASES.—A case shall be regarded as
regularly reached for submission at the expiration of the
time hereinafter provided for the service and filing of
briefs; provided, that if no briefs are filed on or before
the day fixed by the clerk as rule day and no extension of
time has been granted, the appeal will be dismissed on
motion unless good reason is shown for the delay.

3. CONTINUANCES.—Cases upon the proposed call may
be continued by order made at the next session of the court
after such call is issued. The order may be made unpon
stipulation of the parties, or on motion and notice unless
grounds for refusing the same are then presented. No
oral argument will be allowed.

When placed upon the final call, cases will not be con-
tinued except on motion and for urgent necessity shown.
4. DEFAULTS.—Whenever a case is reached and the briefs

of the party having the affirmative are not on file, the judg-
ment will be affirmed or the proceedings dismissed, unless
otherwise ordered on sufficient showing. When default
has been made by the other party and there is due proof
of service of process and the briefs of the party holding
the affirmative are on file with proof of service thereof
within the time provided by Rule 11, he may proceed e
parte. The hearing of no case shall be delayed by default
of either party in serving ov filing briefs. To avoid such
result the casc will be disposed of as if the delinquent

(vii)



viii RULES OF THE SUPREME COURT.

party’s briefs had not been served and filed; provided that
the court may under special circumstances and on suit-
able terms otherwise order.

5. ORDER oF HEARING.—The court, in advance, shall, by
order, designate what cases shall be submitted and when,
having reference to the order of time in which such cases
were originally docketed. Advanced cases and cases in
which rehearings shall have been granted will be placed
on the call for the sitting of court next following the ex-
piration of the time for serving briefs as provided by the
rules.

6. ADVANCEMENT OF CasES.—Criminal cases will stand
advanced for hearing without motion. The court will, on
motion, which motion shall be submitted without argu-
ment, advance for hearing cases which have previously
been regularly upon the docket of the court. The court
will likewise advance cases within the original concurrent
jurisdiction of this court, which have been prosecuted in
the district court and brought to this court by appellate
proceedings, and will also advance cases in which a case
stated has been prepared and filed in accordance with
Rule 14. The court may also in its discretion advance
other cases if they involve questions of public interest;
but this power will not be exercised except in cases of
grave import and serious urgency; and may also advance
cases where it is apparent that, if not advanced, the litiga-
tion may be fruitless.

7. TIME FOR ORAL ARGUMENT.—In the oral argument
of a case, the time allowed the parties on each side shall
not exceed thirty minutes, unless for special reasons the
court shall extend the time. Oral arguments on a motion
will be limited to five minutes on a side.

8. MOTIONS,

a. Notice of—Every application for an order in any
case shall be in writing, and, except as to motions for a
rehearing, shall be granted only upon the filing of such
application at least two days before the hearing, together
with due proof of service of notice on the adverse party
or his attorneys at least three days before the hearing.
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b. Form of-—The notice herein provided for shall con-
form to the provisions of section 7726, Revised Statutes
1913, and shall be accompanied by a copy of the motion
with copies of all affidavits which are to be used upon the
hearing. It may be served by a bailitf of this court, or by
any sheriff or constable in this state, or by any person;
in the latter case, however, the return must be under oath.
Jees for service of said notice shall be allowed and taxed
as for the service of summons in proper cases.

c. Mandamus—Notice—In all cases of application to
this court for a writ of mandamus, a reasonable notice
must be given to the respondent of the time when it will
be made, accompanied by a copy of the affidavit on which
it is based, unless for special reasons it is otherwise or-
dered.

d. For Reheuring.—All motions for rehearing must be
printed and may be filed as of course at any time within
forty days from the filing of the opinion or rendition of
the judgment of the court in the case. Such motion must
gpecify distinctly the grounds upon which it is based and
include the brief in support thereof, which shall be pre-
pared as pearly as possible in accordance with Rules 12
and 13. Tifteen copies must be filed with the clerk. In
original cases where the error assigned is that the court
erred as to the legal principles involved or in its applica-
tion of the law to the facts, the foregoing provisions shall
apply; but as to all other assignments the motion must
be made as provided in section 7884, Revised Statutes
1913, and may be typewritten. '

9. MANDATES.—No mandate shall issue in any civil case
during the time allowed for the filing of a motion for re-
hearing, or pending the consideration thereof,” unless
specially ordered by the court, or stipulated by the parties.

10. TRANSCRIPTS AND BILLS OF ExcerTioNs.—The tran-
script shall contain the final judgment entered in the court
helow and in addition thereto only those parts of the
record mecessary to a determination of the case. If any
objection is made to the giving or refusing to give any
instruction they must all be copied in the transcript. If
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no such objection is made they can all be omitted. The
appellant shall cause the transcript to be neatly and
securely bound, and to be paged at tke foot, and the ques-
tions in the bill of exceptions to be numbered. He shall
also cause marginal notes on each page to he placed on
the transecript in their appropriate places, indicating the
several pleadings in the case, the exhibits, if any, the rul-
ings of the court, the verdict or special finding, if any.
The appellant shall also note on the margin of the tran-
script all motions and rulings thereon, the instructions
given and refused, and shall prepare an index referring to
the initial page of each pleading, motion and other paper
or ruling in the record, such index to form the first page
of the transcript. The bill of exceptions shall be paged at
the foot, and shall have an index forming the first page
thereof, referring to the initial page of the direct, cross
and re-examination of each witness, and of each deposition
or other paper or exhibit. Where the evidence is set out
by deposition or otherwise, the name of each witness, and
whether the examination is direct, cross or redirect, shall
be stated at the top or on the margin of each page. All
depositions, exhibits or papers contained in the bill must,
when practicable, be inserted immediately following the
rulings of the court thereon.

11. BRIEFS.

a. Time of Service.—At the time of docketing each civil
case the clerk of this court shall estimate the probable
date on which the same will be reached for hearing, and
thereupon fix and enter on the appearance docket the time,
to be known as Rule Day, within which the plaintiff, ap-
pellant or relator shall serve his brief on the opposite
party or his attorney of record, which Rule Day shall be
not less than ninety days before the date of hearing so
estimated by the clerk. Within sixty days after Rule Day
or within sixty days after such service the opposite party
shall serve his brief on the first party, who may reply
thereto within ten days thereafter, at his own expense,
except in case of cross-appeal, when costs shall be taxed
as usual for the answer brief of cross-appellee.
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b. Criminal Cases—In criminal cases the fortieth day
after the docketing of the case shall be Rule Day, by which
day the plaintiff in error shall serve his brief. The state
shall serve its brief in thirty days thereafter.

¢. Advanced Cascs.—In advanced cases Rule Day shall
be the thirtieth day after the order of advancement is en-
tered, unless the court shall otherwise order, by which day
the appellant shall serve his brief. Appellee shall serve
lhis brief in thirty days thereafter.

d. When Filed—Fifteen copies of each brief so pre-
pared by either party, together with proof of service of the
same on the opposite party, shall be filed in the clerk’s
office before the case is submitted.

e. On Relearing-—Within thirty days after a rehearing
has been allowed, the party holding the affirmative may
serve a printed brief on the opposite party or his attorney
of record, by whom in turn a like brief in answer may be
werved within thirty days after the service of the first re-
quired brief, or after the service of a notice that the party
lolding the affirmative will stand on his original brief, to
which answer brief the first party may reply within ten
days at his own expense. T'ifteen copies of cach brief so
prepared and served on rehearing, together with proof of
service, shall be filed in the clerk’s office before the case
is submitted.

f. Leave to File—A party in default for want of briefs
shall only be permitted to serve and file them out of time
bhv leave of court upon satisfactory showing of diligence
and at his own costs.

12. BrIieFS—HOW PREPARED.

(1) Appellant’s Brief.—The brief of appellant shall
consist of the statement of the case and the propositions
of law relied upon, with authorities supporting them.

The statement of the case shall consist of :

(@) The nature of the case.

(b) The issues,

(¢) How the issues and case were decided.

(d) The errors relied upon for reversal, with a concise
statement, in connection with each point presented, or
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Separately, as will best present the error relied upon, of the
substance of so much of the record as is necessary to
present each question to be determined, referring to the
pages and paragraphs of the transcript and the page of
the bill of exceptions and the number of the interrogatory,

If the insufficiency of the evidence to sustain the verdict
or finding of fact or law is assigned, the statement shall
contain a concise statement of the substance of the evi-
dence bearing upon the point so presented, referring with
particularity by question and page to the evidence in the
record supporting the contention made. The statement
will be taken to be accurate and sufficient for a full under-
standing of the questions presented for decision, unless the
opposite party in his brief shall deny the correctness or
accuracy of the statement, specifying with particularity
the defects and inaccuracies therein, with citation of the
page and paragraph of the transcript or page and question
of the bill of exceptions, as the case may he, relied upon
by him in support of his contentions in that regard. Fol-
lowing this statement the brief shall contain the proposi-
tions of law relied upon as necessarily involved in the de-
cision of the case; each proposition must he numbered and
separately stated, concisely and without argument or
elaboration, and authorities relied upon as supporting
them must he cited with each proposition, respectiv ely.

Every reference to an adjudicated case shall be by the
title thereof, as well as hy the volume and page where it
may be found, and the particular edition of any text-book
referred to muqt be given in connection with the mted page
or section thereof.

(2) Appellee’s Brief.—The brief of appellec on the as-
signment of errors shall point out any omissions or inac-
curacies in appellant’s statement of the record, and shall
contain a short and clear stateinent of the propositions by
which counsel seek to meet the allegations of errors and
sustain the judgment or decree, or by which such errors
are obviated. Tollowing this statement, the brief shall
contain the points and anthorities relied on, in like manner
as required in the appellant's brief. The brief of appellee
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on cross-errors shall be prepared in the manner required
in the case of appellant’s brief. The brief of appellant, in
answer to the cross-assignment of errors, shall be pre-
pared in the manner required of appellee in answer to the
assignment of errors. Reply briefs shall be prepared in
like manner to answer briefs,

(3) Printed Argument.—The brief of any party may
Le followed by an argument in support of such brief,
which shall be distinct therefrom, but shall be bound with
the same. The avgument shall be confined to discussion
and elaboration of the points contained in the brief.

13. Briers—IHow PRINTED AND TAXED.

a. How Printed.—All briefs shall be printed on good
hook paper on pages eight inches wide and eleven inches
long, small pica type, leaded lines; the printed matter to
e four inches wide and seven inches long, with a margin
of two inches on each side and end; but the type in which
extracts are printed may be small pica solid or brevier
leaded. The heading of each brief shall show the title of
the case, the county from which the case was brought, the
name of the trial judge, the names of counsel filing the
hrief and shall also indicate in whose behalf the brief is
filed.

b. Cost of Printing.—When the parties or their attor-
neys shall furnish their printed briefs and cases stated in
conformity to the rules of this court, it shall be the duty
of the clerk to tax a printer’s fee, at the rate of one dollar
for every five hundred words embraced in a single copy of
the same, against the unsuccessful party, not furnishing the
same, to be collected and paid to the successful party as
other costs. No costs shall be taxed for printing briefs or
cases stated unless printed, served and filed in conformity
with the foregoing rules. When unnecessary costs have
been made by either party the court will, upon applica-
tion, order the same to be taxed to the party making them,
without reference to the disposition of the case.

14. CasE STATED.—The parties may by agreement state
the case to be presented to this court on appeal. The case
stated shall in plain language briefly recite the facts upon
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which the questions of law arise and also any substantial
conflict in the evidence as to any fact involved, and sepa-
rately state and number the rulings of the court com-
Plained of, with so much of the record as will fully show
the law question involved in such ruling and the excep-
tions and contentions of the parties thereon. The case
stated will in such case constitute the bill of exceptions,
and must be allowed and certified by the judge who tried
the case, and filed with the clerk pursuant to sections 7880
and 8194, Revised Statutes 1913. The case stated must be
printed and bound with appellant’s brief. A case so sub-
mitted will be advanced for hearing, if hoth parties desire.

15. SEcUrIrY ror Costs.—In each case brought to this
court the appellant, plaintiff in error, or relator, shall,
before the entry of the same upon the docket, give security
for costs by filing a bond in the sum of $30 with one or
more sureties, conditioned for the payment of the costs of
this court, which bond must be approved by the clerk of
this court. The obligation of the surety shall he complete,
simply Dy indorsing the summons in error or notice of
appeal, or by the execution of a formal hond for costs,
and such surety shall be bound for the pavment of all costs
which may be adjudged against the appellant, or relator,
whether either of them obtain judgment or not, and after
final judgment this court, on motion of the appellee, or
respondent, or any other person having a right to such
costs, or any part thereof, after ten dayvs’ notice of such
motion, may enter up judgment in the name of the ap-
pellee, or the respondent, or the legal representatives of
either, against the surety for costs, his executors, or ad-
ministrators for the amount of the costs adjudged against
the appellant, or the relator, or so much thereof as may
remain unpaid, and for accruing costs. Execution may he
issued on such judgment, as in other cases, for the use and
benefit of the persons entitled to such costs. But these
provisions shall not apply in cases where a bond or under-
taking has been filed in the court below, in accordance with
the provisions of section 8189, Revised Statutes 1913,
where such bond is conditioned to pay costs, but in such
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cases the transcript filed must show the giving of such
bond or undertaking, with the names of the sureties
thereon. Besides the security for costs above required to
be given wlen a case is docketed, the party docketing such
case shall deposit with the clerk $10 to cover clerk’s
costs that may be made by such party in the case; and if
the deposit shall at any time be exhausted by the party -
making the same, the clerk may from time to time require
such party to deposit a further sum of $5. Upecn the ter-
mination of a case any sum remaining from such deposit
not applicable to the clerk’s costs incurred by the party
making the deposits shall be returned to him.

16. CAPITAL CASES—SUSPENSION OF SENTENCE—In all
criminal cases hrought on error to this court, where it ap-
pears that the court below has passed sentence of death
upon the plaintiff in error, it shall be the duty of the clerk
to enter the constitutional suspension of sentence upon
the journal, and he shall immediately transmit to the
officer charged with the execution of the sentence a certi-
fied copy of such suspension.

17. QUESTIONS NOT INVOLVED IN LiTIcATION.—Only ques-
tions involved in matters of actual litigation before the
court will be entertained or judicially determined, and no
opinion will be filed in answer to any merely hypothetical
question.

18. PRACIPE.

a. On Appeal.—The party or parties appealing shall file
with the transcript a preecipe, which shall state the court
from which the appeal is taken, the date of the judgment
appealed from, the names of all parties and their relations
to the case as they appeared in the court below. The
preecipe shall also specify the party or parties appealing,
and designate all others made parties to the appeal as ap-
pellees.

b. On Cross-Appeal.—Coparties of appellants may join
in the appeal or take cross-appeal, or any appellee may
take cross-appeal, by filing with the clerk of this court,
within thirty days before the time fixed as rule day, a
praecipe, which shall designate the name of such party as
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cross-appellant, and the names of all adverse parties as
cross-appellees.

19. NoTiCe or ArresL.—Upon the filing of said tran-
script and precipe, where no notice of appeal has been
filed in the district court within ninety days after the ren-
dition of the judgment or decree, the clerk shall issue a
‘notice of appeal, which shall designate as appellants the
names of parties joining in the appeal, and as appellees
the names of all other parties. It shall also designate the
court from which the appeal is taken, the date of judgment
appealed from, and separately state the names of the par-
ties plaintiff and the parties defendant, respectively, in the
district court. The notice shall be returnable within thirty
days after it is issued, and shall be served upon the ap-
pellees named therein or their attorney or attorneys of
record in the district court. The service shall be made by
the sheriff of the county in which the parties or attorneys
may be found, and as provided by law for the service of
summons in civil actions in the district court. The issuing
and service of the notice may be waived by writing, signed
by the parties to be served, but neither such waiver nor the
filing of notice of appeal in the district court will dispense
with the filing of the pracipe.

20. ATTORNEYS OF RECORD BELOW ATTORNEYS IN THIS
CourT.—The attorneys of record and guardians ad litem.
of the respective parties in the court below shall be deemed
the attorneys and guardians of the same parties, respec-
tively. in this court, until others are retained or appointed
and notice thereof served on the adverse party.

RULES FOR ADMISSION OT' ATTORNEYS.,

1. ADMISNSION OF ATTORNEYS: TIME OF EXAMINATION.—
Examinations of applicants for admission to the bar will
be held on the second Tuesday of June and the third Tues-
day of November each year; provided, however, that the
commission may hold examinations at such other times
and at such places as the commission, or a majority
thereof, shall deem advisable, applications of candidates
for such examinations being on file with the clerk of this
court as provided in Rule 2.
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2. APPLICATION AND SHOWING: CERTIFICATE OF SPON-
sors.—Each applicant for admission shall, at least four
weeks before the day set for examinations, file with the
clerk of this court a written request, in his own handwrit-
ing and subscribed by himself, for admission, together
with his personal affidavit, as to his age, residence and tiine
and place of study, or admission and period of practice in
courts of record in another state or a territory, and the cer-
tificate or affidavit of at least two citizens of good standing
in the community where the applicant resides, or formerly
resided, that they are well acquainted with him and that
he is of good reputation in that community and that they
believe him to be of good moral character.

3. ADMISSION ON EXAMINATION: SHOWING BY APPLI-
GANT AND PRECEPTOR: EDUCATIONAL QUALIFICATIONS!
REPUTABLE LAw ScHOOL—Each applicant for admission
upon examination shall, in addition to making the show-
ing set out in Rule 2, make proof by his own affidavit, and
by the affidavit or certificate of his preceptor or preceptors,
that he has regularly and attentively studied law under
his or their personal direction or supervision in a repu-
table law school or in the office of a practicing attorney, or
partly in such school and partly in such office, for a period
of at least three years, at least one year of which office
study shall have been passed in a law office in this state;
provided, also, that each applicant shall prove, either by
school, college or teacher’s certificate or diploma or in ex-
amination before the bar commission, that he has had
preliminary education, other than legal, equivalent to that
involved in the completion of the first three years of a
high school course accredited by the State Department of
Public Instruction. A reputable law school within the
meaning of the act for admission to the bar is one having
a three years’ course of study of not less than thirty-four
weeks a year, and actually requiring for admission to
regular class standing a preliminary education equiva-
lent to a Nebraska high school course of three years, and
requiring of each regular class recitation averaging at
least ten hours a week. If it be shown by the affidavit of
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an applicant that his preceptor is dead, or that for other
satisfactory reasons his certificate cannot be obtained,
there may be substituted therefor the certificate of any
member in good standing of the bar of the county in which
the applicant pursued his studies, and who may be per-
sonally cognizant of the facts. )

4. OTHER PROOF OF CHARACTER AND QUALIFICATONS OF
APPLICANT.—None of the facts required for qualifying an
applicant for admission shall be conclusively established
by the foregoing proof, but the applicant shall in his ap-
plication give the names and addresses of at least three
(3) persons, other than those whose certificates he pre-
sents, of whom inquiry can be made in regard to the ap-
plicant’s character and other qualifications.

5. PAYMENT AND DISBURSEMENT OF FEES.—The appli-
cant shall also, with his application, deposit with the clerk
the sum of five ($5) dollars. The clerk shall enter all
sums so received in a book or account kept for that pur-
pose, showing date and name of applicant, and shall pay
the same out on order of the Chief Justice, in payment of
the expenses of such examination, and for no other pur-
pose; that is to say, the cost of necessary printing and
stationery; to the clerk for each oath and certificate of
admission issued to an applicant, $1.50; to each member
of the commission conducting the examination, his neces-
sary traveling expenses, and for personal expenses while
actually engaged in the performance of his duties, not
exceeding §5 a day. The secretary shall receive a salary
of $50 per annum.

6. ADMISSION FROM ANOTHER STATE OR A TERRITORY.—
Any practicing attorney in the courts of record of another
state or a territory, having professional business in either
the supreme or district courts of this state, may, on mo-
tion to such court, he admitted for the purpose of trans-
acting such business, upon taking the required oath. Any
such attorney having hecome a resident of this state, de-
siring to be admitted to practice generally in the courts
of this state, must make his application as required by
these rules and present proof by satisfactory certificate
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that he is a licensed practitioner in a court of record of
another state or a territory where the requirements for
adnission when he was admitted were equal to those now
prescribed in this state, or, that he has practiced law five
full years under license in any state or territory within ten
years next preceding the date of his application.

7. REGISTRATION AT COMMENCEMENT OF STUDY: FORM:
TFAILURE TO REGISTER: CHANGE OF PRECEPTOR: IFEE—The
clerk of this court shall keep a register, in which every per-
son applying for admission upon examination as having
studied in the office of a practicing attorney in this state
must have registered at the beginning of his term of study,
unless good cause, other than ignorance of this rule, satis-
factory to the commission, be shown to the contrary. Such
register shall disclose the name of the student, his resi-
dence, and the name and addvess of the attorney in whose
office he is studying. The application for registration
shall be in writing and may be formal or informal. 1In
case of change of preceptor or removal from one office to
another, such change must be notified to the clerk, who will

"note it on the register. The clerk may require a fee of
fifty cents from every applicant registered.

8. COMMISSION: APPOINTMENT: DuTiES.—The court
will, on or before the opening of the September term in
each year, appoint a commission, compesed of five (5) per-
sons learned in law, to conduct examination for the en-
suing year. The commission so appointed shall, prior to
the examinations, examine the proofs of qualifications
filed in accordance with the foregoing rules, and may wake
such further investigations as to the qualifications of any
applicant as it shall deem expedient. On the day ap-
pointed it shall commence the examination of applicants.
The method of conducting the examinations shall be left
to the discretion of the commission, it being expected that
the commission will, in the conduct of such examinations,
and in the investigation of the qualifications of applicants,
take care that no person shall be recommended for admis-
sion who has not in all particulars shown himself to be
well qualified. 9
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9. REPORTS.—As soon as practicable, after the conclu-
sion of the examination, the commission shall make a writ-
ten report to the court of its conclusion, and all persons
who shall be recommended for admission by a majority of
the commissioners shall thereupon be admitted to practice,
on taking the oath prescribed by law.

10. REJECTION OF APPLICANT: FURTHER CERTIFICATE.
If an applicant shall be rejected, he shall not again be
admitted to an examination for one year from the time
of such rejection, and until he shall file a certificate that
he has studied law for one year since his rejection.

11. GRADUATES OF COLLEGES OF LAW.—Graduates of the
College of Law of the University of Nebraska and Creigh-
ton College of Law shall make application and present
preofs of qualifications in the same manner as other ap-
plicants. If found otherwise qualified by the commission,
they shall be admitted without examination.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1913.

FRANKLIN STATE BANK, APPELLANT, V. WiLLiam H.
CHANEY ET AL., APPELLEES.

FiLep Jusk 16, 1913. No. 17,121.

1. Note: CONSIDERATION: PAROL EVIDENCE. In an action between a
bank, the original payee in a promissory note, and the makers,
parol testimony may be received to establish the defense of no
consideration and to show that the note was given merely for
the convenience of the bank and as a memorandum of a collateral
transaction.

2. Appeal: CoxrricTiNg EVIDENCE. The verdict of a jury based upon
conflicting evidence will not be interfered with by this court if
there is sufficient competent evidence to support the same.

APPEAL from the district court for Franklin county:
FLARRY S. DUNGAN, JUDpGE. Affirmed.

W. C. Dorsey and A. H. Byrum, for appellant.

H. W. Short, E. U. Overman and George W. Prather,
cOntra.

LETTON, J.

This action was brought to recover a balance of $532.50,
with interest, upon a promissory note for $887.75, dated
January 6, 1904, signed by defendants Chaney, Gettle and
Hildreth. Verdict and judgment for defendants Chaney
and Gettle. Plaintiff appeals.

The defendants Chaney and Gettle answered admitting

4 (1)
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the execution of the note. They further alleged that de-
fendant Hildreth was the president and practically the
owner of the plaintiff bank and was in full charge of its
business; that defendants, together with plaintiff and one
Doher, had been interested as creditors in a certain brick-
yard owned by Fitz and Bruce and which was turned over
to them; that Fitz and Bruce owed plaintiff $1,000, Gettle
$500, Chaney $200, and Doher $200; that plaintiff agreed
to operate the brickyard for the benefit of these creditors,
paying the claims pro rata out of the proceeds of the yard;
that to evidence the interest of the bank in the property,
and for its convenience solely so that it might carry its
interest in the yard as an item of loans and discounts
rather than as an item of personal property, and for no
other consideration, the note in question was signed by
these defendants with their codefendant Hildreth, who
was then acting for the plaintiff bank. It is further alleged
that afterwards in 1904 it was agreed between the parties
that the bank should take the ownership and control of the
property without regard to the claims of these defendants,
and should sell and dispose of the same to pay its own
claim against Fitz and Bruce without accounting to these
defendants, and that the surrender of the property and
the waiver of their claims should be accepted as payment
of any possible liability of defendants on the note.

The reply pleads that from about August 1, 1903, until
January 6, 1904, when the note in suit was given, the
brickyard was operated by the three defendants, Chaney,
Gettle and Hildreth ; that the bank advanced various sums
of money to them at various times in this period for use in
the business; that before the note was executed the bank
prepared and submitted to defendants a written state-
ment showing each and every item of the running ac-
count, and all debits and credits, and that the balance due
the bank on the account was $887.75; that the defendants
were afforded an opportunity to inspect and verify each
item and make objections thereto, and that™ defendants
executed and delivered the note in payment and settlement
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of the stated account and are therefore estopped from set-
ting up the defense of want of consideration. It is further
alleged that no part of the indebtedness of Bruce and
Fitz is included in the note sued upon. A motion was filed
by plaintiff to require the defendants to elect whether
they would rely on the defense that the note was a
mere memorandum made for the convenience of the bank
and without consideration, or upon the defense of settle-
ment or release of liability by a subsequent agreement.
This motion was overruled, and this ruling is assigned as
error. It is said these defenses are plainly inconsistent,
and it is argued that proof introduced to show that when
the note was signed by the defendants they incurred no
liability in signing it must necessarily disprove the allega-

tion that afterwards they were released from liability by
a subsequent agreement. We think these defenses are not
so inconsistent that they cannot be pleaded in the same
answer. Even if there were no actual liability upon the
note for the reasons alleged, the fact that the plaintiff was
in possession of a promissory note upon which the de-
fendants’ names appeared as makers showed that a lia-
bility apparently existed, and this apparent liability might
be the moving cause for a subsequent agreement between |
the parties by which it was extinguished or removed. The
test of inconsistency is whether the proof of one defense
necessarily disproves the other. Blodgett v. McMurtry,
39 Neb. 210; Nelson & Co. v. Brodhack, 44 Mo. 596.

After both parties rested, plaintiff moved the court for
an order striking from the record and instructing the jury
to disregard aul that part of the testimony of Chaney and
Gettle to the effect that, at the time or just prior to the
time the note was executed, they were assured by the
plaintiff that they would never be called upon to pay the
note, and that the same was and should be no liability
against them, for the reason that parol testimony is in-
admissible to contradict and vary the terms of a written
instrument. This motion was sustained.

Plaintiff now contends that, because the court sustained
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its motion to strike this testimony, there was no evidence
left upon which this issue should have been submitted.
It appears from the record that when the court came to
submit the case to the jury, while it instructed them that
they should disregard any testimony relative to statements
made by the bank or its officers that the defendants were
not to be liable upon the note, it further stated in the same
instruction: “You may and should consider all the other
evidence introduced touching the circumstances surround-
ing the signing and execution of the note in question, and
all testimony of statements made by the parties at the
time of the execution of the note which show the purpose
for which the note sued on was given, and all other evi-
dence introduced touching the consideration for the sign-
ing of said note by the defendants, if any, as defined in these
instructions.”

By the latter portion of this instruction the testimony
as to what was said at the time the note was given with
regard to the purpose for which the note was given was
again submitted to the jury for its consideration. If the
testimony was admissible in the first place, the defendants
alone were prejudiced by it being stricken out, and that
portion of this instruction which tells the jury to dis-
regard the testimony of defendants in this respect would
only be prejudicial to them, and not to plaintiff; so that
the fundamental question presented is: Was this testi-
mony proper to be considered by the jury? Plaintiff relies
upon the first opinion in First Nat. Bank v. Burney, 90
Neb. 432; but the law laid down in this opinion was over-
ruled upon a rehearing of that case (91 Neb. 269), and it
was held that as between the parties such testimony may
be received to explain the purpose for which the note was
given and to show that it was a mere memorandum.

The controlling issue which was presented to the jury
for its determination was whether the note was executed
and delivered by the defendants to the bank in settlement
of a stated account, or whether it was given in renewal of
a $1,000 note, which was originally given merely as a con-
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venience for the bank and without consideration. It is
not practicable in the brief space of this opinion to detail
the testimony upon either contention. The testimony with
respect to the relations of the parties with each other and
with Fitz and Bruce, and to the brickyard property up to
the time of the execution of the $1,000 note, is not in-
harmonious, but as to what was said at that time, what
the purpose was of that instrument, and what were the
further transactions between the parties with reference
to the operation of the brickyard, it is in almost irrecon-
cilable conflict. The evidence of Mr. Hildreth, corrobo-
rated as it was by documentary evidence, would seem to
be convincing that the note in suit was given in settlement
of the money paid out by the bank for the defendants while
they were operating the brickyard; but, as has been said,
there is a decided conflict in the evidence on almost every
material point, and we are unable to say that there is not
sufficient evidence on behalf of the defense te support the
verdict on the issue as to want of consideration. There is
likewise a sharp conflict in the testimony with reference
to a later settlement between the parties. Defendants
testify that such was made upon a sufficient consideration,
to wit, their release and cancelation of their respective
claims against the brickyard, while the plaintiff testifies
that no such release of the defendants from liability ever
took place. There seems to be sufficient evidence on this
issue also to justify its submission.

While we might have reached the conclusion that the
defendants were liable if we had been the triers of fact,
the settled rule is that we are not entitled to interfere with
the verdict of a jury on conflicting evidence, unless it is
manifestly wrong.. The instructions, while not entirely
consistent, submitted every question of fact in the case,
and we do not feel authorized to set aside the verdict.

The judgment of the district court is

AFFIRMED.

Rosk, FawcErT and HAMER, JJ., not sitting.
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NEBRASKA TELEPHONE COMPANY, APPELLANT, V. CITY OF
REp CLOUD, APPELLEE.

Firep JUNE 16, 1913. No. 17,127,

Municipal Corporations: LIABiLITY FOR MATERIAL: PLEADING. Where
a city receives and retainsg property for a purpose authorized by
statute, and under a contract which it has the general power to
make, but which is invalid for failure to follow some of the
requirements of the statute, the fact that the petition, in an
action to recover the reasonable value of the property, does not
allege the existence of facts necessary to a valid contract, such
as the prior making of an appropriation, the letting to the lowest
bidder, etc., does not make the pleading vulnerable to a general
demurrer.

APPEAL from the district court for Webster county:
Harry 8. DUNGAN, JUDGR. Reversed.

Edgar M. Morsman, Jr., and Bernard McNeny, for ap-
pellant.

J. 8. Gilham and L. H. Blackledge, contra.

LETTON, J.

The only question presented is whether the amended
petition in this case states facts sufficient to constitute a
cause of action. In substance, its allegations are that the
city of Red Cloud in 1906 decided to erect a municipal
electric light plant, and that on or before September, 1906,
said city entered into a valid contract with plaintiff,
whereby plaintiff agreed to furnish and install for the city
certain poles of the kind and character mentioned in
certain memorandum, which was attached to and made a
part of the amended petition ; that the poles were necessary
for the construction of the plant; that defendant agreed to
pay plaintiff for the same the sum of $1,404.50; that plain-
tiff delivered the 500 poles, and the same were accepted
by the defendant city and were used by it in the construe-
tion of the plant; that $1,404.50 was the reasonable mar-
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ket value of the poles so delivered; that the city has paid

to plaintiff on account of the purchase price the sum of
$1,000, leaving a balance due and unpaid of $404.50; that
as evidence of the balance due it delivered to plaintiff its
warrant for $404.50, a copy of which is attached to the
petition ; that the warrant was duly presented for payment
and payment refused; and that the city has refused to pay
the balance due on the poles, though often requested so to
do by plaintift. A general demurer to this petition was
sustained and the action dismissed.

Counsel for the city contend that the amended petition
is insufficient to state a cause of action, because it fails to
allege the appropriation of any sum of money for the pur-
pose for which the contract was made; that it is also de-
fective in that it fails to aver that the council advertised
for bids, that plaintiff was the lowest bidder, and that the
contract entered into was in -conformity with the bid;
that it fails to allege that the contract was entered into
on behalf of the city by its mayor and council; and that
each and all of these are necessary averments—citing Gutte
Percha & Rubber Mfg. Co. v. Village of Ogalalla, 40 Neb.
775; Tullock v. Webster County, 46 Neb. 211; City of
Kearney v. Downing, 59 Neb. 549 ; De Wolf v. Village of
Bennett, 3 Neb. (Unof.) 470; City of Plattsmouth wv.
Murphy, 74 Neb. T49; Murphy v. City of Plattsmouth, 78
Neb. 163; and School District No. 16 v. School District
No. 9,12 Neb. 241.

While the writer would be inclined to take a different
view upon the question of pleading from that taken in
those cases cited which involve this point, and to hold that
the presumption of regularity of official conduct applies,
that the general allegations of the petition are sufficient
prima facie to state a liability of the city on the contract,
that the failure to perform any acts required by statute
in order to make the contract a valid one, such as failure
to make a prior appropriation or to advertise for bids, are
matters of defense, which should not be anticipated, but
which the adverse party should set forth in the answer, it -
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seems that this question has been foreclosed by the de-
cisions holding that these matters must affirmatively ap-
pear in the petition. These decisions, however, apply
purely to pleadings in actions founded solely on the con-
tract. The petition before us, however, does not predicate
the right to recover upon the contract alone, but asks for a
recovery of the reasonable market value of property re-
ceived and retained. In such a case, the later decisions of
this court indicate that, even though the statutory re-
quirements as to the making of a contract have not been
carried out, if the city authorities are vested with the gen-
eral authority to do the act for the performance of which
the materials are supplied, and there are no elements of
other than fair dealing shown, and the city elects to keep
the property, there may still be a recovery for the reason-
able value of the same.

By the act of 1889 (laws 1889, ch. 19, Comp. St. 1911,
ch. 14, art. T, sec. 124) the city is given power to establish
and maintain an electric lighting plant. The eity council
has power to establish the plant without submitting the
question to a vote of the people. A levy of 5 mills may be
made by the council every year for the purpose of estab-
~ lishing, extending and maintaining the plant. If this
amount is insufficient, bonds may be issued for the purpose
(sec. 125). The facts stated in the petition show that the
city procured the poles from the plaintiff upon a promise
to pay for the same; that it accepted them, used them in
the construction of its plant, and still retains them, while
refusing to pay either the reasonable value of the same or
the contract price. While it is true that municipal corpora-
tions are governed by the provisions of their charters, and
that in the absence of powers granted, either expressly or
impliedly by the charter, they have no authority to con-
tract, still, when a city is engaged in an enterprise author-
ized by its charter, and by virtue of its apparent authority
to contract procures property which it uses in such enter-
prise and retains in its possession, it may become liable
for the reasonable value of the same. Rogers v. City of
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Omaha, 76 Neb. 187 ; Cathers v. Moores, 78 Neb. 13; Rogers
v. City of Omaha, 80 Neb. 591; Nebraska Bitulithic Co. v.
City of Omaha, 84 Neb. 375.

It is somewhat difficult to reconcile the cases in this and
other courts, but the pivotal point under our former de-
cisions seems to be whether the city had the general power
to make such a contract. If it had no such power, its acts

-are ultra vires and void, and the rule of the cases cited by
defendant applies with full force. If it had the power, but
the manner of its exercise was irregular or defective, and
the city accepts, makes no offer to return, and still retains
property obtained by virtue of the irregular proceedings,
it is bound, both morally and legally, to pay the reasonable
value thereof, not under the void contract, but by way of
compensation. 2 Dillon, Municipal Corporations (5th ed.)
sec. 794. The principle has been fully discussed in former
opinions, which are collected in Miles v. Holt County, 86
Neb. 238. See, also, note to McCormick v. City of Niles,
27 L. R. A. n. s. 1117 (81 Ohio St. 246).

We are of the opinion that the petition states a cause of
action, and that the court erred in sustaining the demurrer
and dismissing the case. The judgment of the district
court is therefore.

REVERSED.
RosE, J., dissents.

FAWCETT, J., not sitting.

FREDERICK B. ISKE, APPELLEE, V. MISSOURI PACIFIC RAIL-
wWAY COMPANY, APPELLANT.

Fep JUNE 16, 1913, No. 17,185,

1. Railroads: SURFACE WATERS: DIVERSION: NEGLIGENCE. When in
the construction of a railroad it becomes necessary to cross &
patural channel or waterway through which storm or surface
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waters have been accustomed to flow, it is negligence upon the
part of the company to construct its embankment in such a man-
ner as to obstruct or dam the natural waterway and thereby
divert the waters which may reasonably be expected to flow
therein upon the lands of others.

2. : : : DAmagEs. “Damages are recoverable by a
landowner against a rallway company for negligently maintaining
an insufficient culvert or drain in an embankment, whereby his
lands are flooded, although damages may have been recovered by
plaintiff or his grantor for the location of the road, because the
damages then recoverable were to be estimated upon the theory
that the road would be constructed and maintained in a reason-
ably proper and skilful manner.” Chicago, R. 1. & P, R. Co. v. Ely,
77 Neb. 809.

3. Waters: SURFACE WATERS: DIVERSION: CONTRIBUTORY NEGLIGENCE.
A landowner is entitled to rely on the belief that an adjoining
proprietor will refrain from wrongfully and negligently diverting
flood waters upon his premises, and it is not his duty to antici-
pate such wrongful action by digging a ditch before floods come,
or by deepening or cleaning out one already constructed,.

APPRAL from the district court for Sarpy county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

E. M. Morsman, Jr., for appellant.
W. R. Patrick, contra.

LETTON, J.

Action to recover damages to plaintiff’s crops, which the
petition alleges were caused by the negligent obstruction of
a natural drainage channel, whereby storm and surface
waters were diverted from their natural course upon plain-
tiff’s land. The answer was a denial of negligence, a denial
that defendant diverted the waters contrary to their nat-
ural flow, and a claim that the damage to the land was
included in the compensation paid for the right of way.
The jury returned a verdict for the plaintiff, and from a
judgment on the verdict defendant appeals.

Defendant relies for a reversal upon three main points
argued in its brief. The first is that in charging the jury
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the court erred by omitting all reference to the question of
negligence, and by permitting the jury to find against de-
fendant if they found certain facts to exist, irrespective of
whether these facts in the opinion of the jury constituted
negligence. Tn this connection it complains specially of
instruction No. 6, given by the court. It is unnecessary to
set this instruction forth at length, but, in substance, it
told the jury that, if before the erection of the embank-
ment by defendant the surface waters flowed across the
defendant’s right of way through a well-defined channel
or course, then it was the duty of the defendant in the erec-
tion of the embankment to so construct it as to leave an
opening “sufficient to afford an outlet for all waters that
might reasonably be expected to flow through said chan-
nel or waterway,” and, “if defendant failed to do so, it
would be liable in damages for such injuries as were the
direct and natural result of such failure.”

Defendant’s position is that the evidence shows that its
track was considerably lower than the ground at the mouth
of the draw or drainage channel, and that, since it could
not construct a culvert at that point, it should have been
left to the jury to say whether or not failure to do so was
negligence. We cannot take this view. We have re-
peatedly held that, when in the construction of a railroad
it becomes necessary to cross a natural channel or water-
way through which storm or surface waters have been
accustomed to flow, it is negligence upon the part of the
company to construct its embankment in suchk a manner
as to obstruct or dam the natural waterway and thereby
divert the waters which may reasonably be expected to flow
therein upon the lands of others. Defendant’s railroad
may be constructed without negligence so far as the opera-
tion of trains is concerned, and yet at the same time it may
be negligently constructed so far as relates to the right of
of adjoining proprietors upon whose lands such waters are
diverted. The negligence in the latter case exists in failing
to provide for the natural flow of the waters in their ac-
(nstomed channel and their consequent diversion,



12 NEBRASKA REPORTS. [VoL. 94

Iske v. Missouri P. R. Co.

By other instructions the jury were told that the gist
of the action was negligence in the closing of a natural
channel and the diversion of the waters, and that before
the plaintiff could recover it must appear that such over-
flow and the injury sustained thereby were directly and
naturally the result of the negligent or wrongful act on the
part of said defendant which is charged against it in the
petition. The law relating to this subject has been so re-
peatedly declared that it seems almost unnecessary to cite
authorities. Fremont, B. & M. V. R. Co. v. H arlin, 50 Neb.
698; Chicago, R. I. & P. R. Co. v. Andreesen, 62 Neb. 456;
Chicago, R. I. & P. R. Co. v. Shaw, 63 Neb. 380; Missouri
P. R. Qo. v. Hemingway, 63 Neb. 610 ; Roe v. Howard
County, 75 Neb. 448; Ohicago, R. I. & P. R. Co. v. Bly, 77
Neb. 809 ; Reed v. Chicago, B. & Q. R. Co., 86 Neb. 54.

Defendant also claims that, even under this theory of
the law, appellant was not liable unless in constructing an
embankment it caused the waters to flow in a direction
contrary to the natural low thereof—meaning the direction
in which they flowed before the intervention of any act of
man—and say in this connection that the construction of
the line of the Chicago, Burlington & Quincy railroad di-
verted the waters prior to the building of defendant’s road.
It is shown, however, that this railroad has a sufficient
culvert at the point where it crosses the ravine so that the
waters flowed in their accustomed course. The evidence
shows, also, that the defendant constructed an embank-
ment and ditch on the west side of its track opposite the
mouth of the ravine, extending for a distance of 40 or 60
rods, and that before this was built the water flowed in a
southeasterly direction across the line of both railroads,
but that afterwards all the waters coming from the ravine
were directed in a northeasterly direction to the plaintiff’s
land. The evidence is clear, therefore, that these waters
were diverted from their natural course.

It is also contended that defendant paid to the owner
of the Iske farm at the time it acquired its right of way by
condemnation the value of all future damages caused by a
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non-negligent construction and maintenance of the rail-
road, and that this contention should have been submitted
to the jury. It has been repeatedly decided by this court
that for such damages as are claimed in this case the fact
. that condemnation money has been paid is no defense.
When such proceedings are had, the damages are appraised
upon the theory that the railroad company will provide the
necessary outlet for waters flowing in such a ravine; and,
if the company is negligent in that respect, the person
damaged thereby may recover. Missouri P. R. Co. v. Hem-
ingway, 63 Neb. 610; Ohicago, R. I. & P. R. Co. v. Andree-
sen, 62 Neb. 456; Chicago, B. & Q. R. Co. v. Mitchell, T4
Neb. 563; Chicago, R. I. & P. R. Co. v. Ely, 77 Neb. 809;
Reed v. Chicago, B. & . R. Co., 86 Neb. 54. .

It is next urged that the plaintiff was guilty of contrib-
utory negligence by reason of his failure to open or deepen
a ditch upon his land which would carry off all the waters.

If the defendant by its wrongful act diverted water
upon the plaintiff’s premises, we know of no principle of
law which made it his duty to anticipate such wrongful
action by digging a ditch before floods came, or by deepen-
ing or cleaning out one already constructed. A landowner
is entitled to rely on the belief that an adjoining proprietor
will refrain from wrongfully and negligently diverting
flood waters upon his premises.

We find no error in the record, and the judgment of the

. '. i
district court is ATFFIRMED.

BARNES, SEDGWICK and HAMER, JJ., not sitting.

KATE L. GLEESON, APPELLANT, V. WILLIAM J. GLEESON,
APPELLEE.

FiLep JUNE 16, 1913. No. 17,194,

Divorce: ADJUSTMENT oF PROPERTY RiIgHTS. The decree in this case
which finds the defendant entitled to a share of the property ac-
cumulated by the joint efforts of husband and wife during the
existence of the marriage relation is sustained by the evidence.
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APPEAL from the district court for Lancaster county:
LiNcor.n Frost, JUDGE.  Affirmed.

C. 8. Polk, for appellant.
Price & Abbott, contra.

LuTTON, J.

This is an action for divorce on the ground of non-
support and extreme cruelty. The defendant denied that
he was guilty of the commission of the acts charged and
of failure to support his wife, and by way of cross-petition
alleged that during marriage a large amount of real and
personal property had bheen accumulated by their joint
efforts, which was held in the plaintiff’s name, and that he
was entitled to one-half of the same. He asked that if a
divorce he granted he be declared the owner of one-half of
the property. The court found that the plaintiff was en-
titled to a divorce, and also found that certain real estate
in plaintiff’s name was accumulated by the joint efforts
of the parties during marriage. It adjudged that plaintiff
should pay the defendant $1,000 for his equity therein and
the title quieted in her when that was done. Plaintiff ap-
peals.

It is unnecessary to detail the evidence. In 1898, at
the time the parties were married, the plaintiff had been
keeping a rooming house in Lincoln for some years; she
continued to do so until a short time ago, when the busi-
ness and furniture was sold and the proceeds, together
with $2,200 which she inherited, were invested in other
real estate, which is the property described in the defend-
ant’s answer. According to plaintiff’s account of the joint
affairs, the husband was a worthless loafer, a drunkard, and
addicted to the use of opium. He would leave home with-
out cause and be gone for periods of three to ten months,
and while he was at home she performed most of the work
in the rooming house without much assistance from him.
She also testifies he took money from her a number of times
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when he went away, usually in sums of about $100. Her
testimony as to the failure of defendant to work does not
seem to be corroborated to any extent. On the other hand,
the defendant admits that he occasionally became intoxi-
cated, and confesses that he left home on a few occasions,’
as testified to by the wife, but he introduces a material
variation in the plaintiff’s story by declaring that he was
practically driven away by her. He testifies positively
that while at home he did nearly all the work connected
with the care of the rooming house, making beds, sweeping,
scrubbing, varnishing woodwork and furniture, etc., and
that when the new property was acquired he painted the
rooms, worked in the yard, took care of those rooms that
were rented, as in the other house, and did other work
about the premises. His testimony as to his work in the
rooming house is corroborated by several other witnesses.

It is impossible for this court to tell from the cold record
which of these witnesses is telling the truth. Where a
person is accused of being a drunkard and confirmed
opium user, his personal appearance upon the witness-
stand may often throw liglc upon the truth or falsity of
the charge. The trial court had both parties before it, and
is better qualified to determine the truth of their respective
stories than this court. It evidently believed the defend-
ant, in part at least, as to his share in the joint accumula-
tion.

The new house was purchased for $7,400; there is a
mortgage upon it for $1,600, leaving the equity of the
plaintiff therein $5,800. Twenty-two hundred dollars of
this was derived from her inheritance, so that $3,600 from
the proceeds of the business had been invested in this
property. There is also $500 from the profits of the room-
ing house invested in a farm in Wyoming. At the time
the parties were married the wife’s property was worth
from $50 to $100, leaving about $4,000 net as their joint
accumulations. We think the division of the property
made by the district court is fair. No objections were
made in the district court to the settlement of these prop-
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erty rights, and hence none will be considered here. Greene
v. Greenc, 49 Neb. 546.

We find no error in the judgment of the district court,
and it is therefore

AFFIRMED.
BArNES, FAwceTT and HAMER, JJ., not sitting.

JaMEs V. MEDLIN, APPELLEE, V. WILLIAM L. HUFFMAN,
APPELLANT.

FILep Juxe 16, 1913. No. 17,255.

Appeal: INSTRUCTIONS: HARMLESS ERROR. Where a statement of law
contained in a portion of an instruction complained of as error
relates to facts which the jury found did not exist, the alleged
error is immaterial and will not be considered.

APPEAL from the district court for Douglas county:
WiLLIS G. SEARS, JUDGE. Affirmed.

Charles W. Haller, for appellant.
Clement L. Waldron, contra.

LerTOoN, J.

Action to recover for damages and for money expended
in repairs to a motor buggy left with the appellant for
sale. The answer is a general denial. Plaintiff recovered,
and defendant appeals.

Plaintiff bought the vehicle in June, 1908, paying $475
for it. After being used more or less, he brought it to
defendant, who is a dealer in automobiles, about February,
1909, and left it with him at his place of business. There
is a direct conflict in the testimony as to what arrangement
was made when this was done; the plaintiff testifying that
the agreement was that it was left with defendant for
sale, defendant then claiming to have a customer, and that
it was further agreed $200 of the purchase price should be
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paid to plaintiff, and all money received above that amount
should be retained by defendant for his services in selling
the buggy. Plaintiff’s wife corroborates this testimony,
while defendant denied that any such conversation was
had. His testimony is to the effect that he told plaintiff
that he might leave the machine at his place of business,
and that it would not cost him anything. Five witnesses
testify that the buggy was in fair or good running order
when it was left with the defendant, and an equal number
testify to the contrary. A letter was introduced in evi-
dence from.the plaintiff to the manufacturers of the ma-
chine, introducing Mr. Huffman, complaining that the ma-
chine had never worked well, suggesting that they make
the defective parts good, and concluding that Mr. Huffman
“will explain the matter fully to you.” Medlin testified
that he wrote this letter at Huffman’s request and under
his direction. A number of witnesses testify to the value
of the machine at the time Huffman received it, fixing the
value from $250 to $300, while Mr. Huffman testified it
was worth from $35 to $100. Other witnesses testify it
was worth only $35 to $40 when received by Huffman. Mr.
Huffman also denies knowing the contents of this letter
until he received it in Chicago.

The trial court instructed the jury: “Should the proofs
show the buggy was left for sale on commission, then the
defendant owed an ordinary and reasonable degree of care
during such custody. Should the proofs show a simple
storage without charge therefor, then the defendant owed
simply the duty of keeping with slight care and not wan-
tonly injure. You are instructed that by the term ‘slight
care’ is meant such degree of care as one ordinarily takes
of his own property.”

The appellant claims that the court erred in defining
slight care in this instruction. Since the jury found that
the buggy was left for sale on commission, this portion of
the instruction, whether right or wrong, had no effect upon
the verdict and could not be prejudicial error if erroneous.

The only other complaint made is that the court erred in

5
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permitting one witness to testify as to the value of the
vehicle without being properly qualified as to his knowl-
edge of values. Since a number of other witnesses fix the
value much higher than did this witness, and since the
verdict was for much less than the value fixed by him, we
do not think this affected defendant’s substantial rights
or constitutes reversible error.
The judgment of the district court is

AFFIRMED.
BARNES, FAWCETT and HAMER, JJ., not sitting.

CHARLES 8. EASTON ET AL., APPELLEES, V. SNYDER-TRIMBLE
COMPANY, APPELLANT.

Foep June 16, 1913. No. 17,270.

1. Witnesses: CRoSS-EXAMINATION. “The cross-examination of a wit-
ness should be restricted to the facts and circumstances drawn
out on his direct examination. If it is desired to examine the
witness upon other matters, the party desiring such examination
must make the witness his own, and call him as such.” Davis
v, Neligh, T Neb. 84,

2. Contracts: PAROL MODIFICATION: CONSIDERATION. “While executory
and before a breach, the terms of a written contract may be
changed by a subsequent parol agreement; and such subsequent
agreement requires no new consideration.” Bowman v. Wright,
656 Neb. 661,

APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Affirmed.

De Bord, Fradenburg & Van Orsdel, for appellant.
C. J. Garlow and Welter 8. Stillman, contra.

LETTON, J.

Plaintiffs seek to recover from defendant upon an al-
leged oral contract the price of 525 barrels of apples at
$2.50 a barrel, which it is alleged were sold and delivered
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to them under the contract. Defendant’s answer denied
the existence of an oral contract, but admitted the pur-
chase of 1,600 barrels of apples by a written contract under
which 524 barrels had been delivered and accepted. It
also, by way of counterclaim, alleged that defendant had
purchased 1,600 barrels of apples; that the apples de-
livered were of the value of $1,310; that, on account of the
failure of plaintiffs to deliver the apples purchased accord-
ing to contract, the defendant lost the difference between
the contract price and the market value of the apples. It
also alleged that the plaintiffs were indebted for the ex-
penses and wages of the men furnished by it at the plain-
tiffs’ request in the sum of $88.90. It prays judgment for
the difference between the amount due the plaintiffs and
its loss of profits, and expenses amounting to $582.65. By
reply the plaintiffs admitted the execution of the written
contract, but alleged that it was afterwards orally waived
by the parties. Plaintiffs had judgment, and defendant
appeals.

The defendant is a wholesale fruit merchant in Omaha.
The plaintiffs were engaged in 1909 in buying apples from
the owners of orchards, picking and sorting the same, and
selling them to dealers. On September 18, 1909, plaintiffs,
by Mr. Easton, entered into a written contract with the
defendant to sell it 1,600 barrels of apples, “800 barrels
hand-picked Jonathans, 800 barrels Ben Davis, Winesaps
and Genetons, to be barreled and loaded on board cars at
Bellwood to be shipped to Omaha, bill of lading attached.”
On October 4, 1909, plaintiffs shipped a car-load of Jona-
than apples under this contract. Easton sent the bill of
lading to defendant by mail, and in the letter inclosing the
same intimated plaintiffs would be unable to furnish the
full amount of Jonathans, saying also that he ‘“would be
able to fill the whole contract with other varisiies * * *
and I may be able to send you in another car of Jonathans.”
Some doubt wes also expressed as to the car shipped com-
ing up to the standard, and he requested to be notified if
they were not accepted. The car was received in Omaha,

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































