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i Saline and Thayer. o
Lighth....... Cedar, Cuming, Dakota, | Guy T. Graves....... Pender.
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Thurston. -
Ninth........ Antelope, Knox, Madison, | Anson A. Welch...... Wayne.
Pierce and Wayne. o B
Tenth. Adams, Franklin, Harlan, | Harry S. Dungan....| Hastings.
Kearney, Phelps and
R Webster. . ~
Kleventh..... Blaine, Garfield, Grant, | James R. Hanna,.. Greeley.
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Valley aild Wheeler. |
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Dawes, 8heridan and
Sioux, o
Scventeenth.. Banner, Garden, Morrill| Ralph W. Hobart....| Mitchell.
i . and Scott’s Bluff. ~
Eighteenth ..| Gage and Jefferson........ Leander M. Pember-
{1) . P Beatrice.




PRACTICING ATTORNEYS.

ADMITTED SINCE THE PUBLICATION OF VoL. XCIL

ANKENY, HARRY R.
ARMSTRONG, ROBERT M,
BAscoy, VERNON
BASKINS, C, LESLIE
BOEHMER, RUPERT A.
BRENN, JOSEPH P.
BRUNGARDT, A. F.
BUCHANAN, CHARLES CoOE
Cain, J. B.

CALDWELL, LESTER M,
COLEMAN, ADELBERT P,
CONNELLY, JAMES F,
CRANEY, Howarp H.
CRITES, FREDERICK A.
CURRY, EARL R.
DELEHANT, JoHN W,
DoyLE, OraHO H,
DurHAM, HARRY B.
FARLEY, F. L.
FINLAYSON, KENNETH STEWART
FLANERY, CHARLES
FLETCHER, CHESTER D.
FRANEK, OWEN A.
FULLER, WILLIAM G.
GILMORE, ROBERT L.
GoGaINs, HARRY C.
GRAHAM, JoHN W..
HAGENSTEIN, GUSS, JR.
HAGGART, RALPH A,
HAHNE, ErRNEST H,
HALg, GIFFOrRD N.
HARRINGTON, GERALD F.
HARRISON, BENJAMIN
HaRrRTSON, FRANK A.
HARTWELL, JOHN G.
HASTINGS, ROBERT R.
HoPrINs, Joun H.
HorAN, PHILI? E.
Horxtui: o, 127 axs Z.

HorToN, WILLIAM A.
HowaArp, GEORGE E.
HowaArp, MERLE H,
Hypg, Epw, L.
JAMIESON, THOMAS
JAQUITH, ARTHUR B.
JoHNSON, CLARKE W.
JoaNSON, WIL.LTAM NEWTON
JONES, ORVILLE L.
KEYSER, GEORGE A,
KRYGER, RALPH M,
KYLE, HoMER L.
LAWLER, JOHN A,
LUDDEN, A. J.
McCoN~ELL, FrEDERIC C.
McCoRMICK, LEROY
McKEE, E. C.

MADDEN, RAPHAEL J.
MAGNEY, LLoYD A.
MaLy, CARL R.
MATsoN, Evor K.
MATTHEWS, FRANCIS P,
MeAp, J. F,

MILLER, H. J.

MILLER, MARTIN HAROLD
MiLLER, O, W,

O’KEEYE, TBOMAS J.
PARMENTER, GUY NORRIS
Percy, 0. W.
RADCLIFFE, C, S.
RADEMACHER, GERARD V.
RANDALL, WILLIAM L,
RAY, JoHN E.

RAYMOND, ANAN
RoBBINS, HARRY E.
RobMAN, J. A.

Ross, WINFIELD R.
SATRANEK, FRANXK A,
SCHIEFELBEIN, ERnEsT S,

(v)



vi PRACTICING ATTORNEYS.

ScHREMPP, CHARLES F,

Scort, MELVIN ROSCOE
Scort, W. HOWELL
SHEPPARD, CHARLES C,
SLADE, BARTI ETT P.
STEINHART, MORTON
SwaxN, JEsSSE R.
TEWELL, J. LEONARD

TaOMPSON, T. GRIER
VAN CLEAVE, FRANK H.
VAN CLEAVE, O. JUDSON
‘WALTER, OTTO F\.
‘WENSTRAND, W. W,
WHELAN, JOHN W,
WriLsoN, RarpH C,
WISE, Ray H.



TABLE OF CASES REPORTED.

. PAGE
Abbott v. Johnston ..... ettt teiierieeeeec e, veee 726
Adams V. ANderson .......coeceensaeses ettt 416
Adams V. SCOLL +.vvvrrnneenanranranaasossoanansassansascareenns 537
Adams County, BMDErson V. .ceuuiuveeinnneeecannunraraannsnees 823
Allen, State V. covievrirererarinnneennnnssicatonannensenenes 826
Alter V. SKIleS +voverrvrnnreneernsrereonsssesososesaasunnassones 597
American Case & Register Co. v. Catchpole. .......ccevvninneeenn. 276
American Radiator Co., Taylor v. ... .iiiiiiiiiniirieereaneens 24
Anderson, AdAmMS V. c.oovvvnnerarrcnnnieairaasarnsanunaettaons 416
Armstrong v. Randall ............... e eeee e e 722
Armstrong v. Union Stock Yards Co. ....ccoovvvrceniennreveens 258
Aronson V. CATISON . ..cuvrieiverueensstruannsenona sy 317
Ayres V. Barnett «...ooeverciintneiie it 350
Bailey V. YaeS «ouovivrnnrentranatronetnnte i 121
Baker v. Central Irrigation District.............. e P 460
Ball, StALE V. +vvervrnrennnasusennnanunruroatannionae tenintnes 358
Bank of Staplehurst v. Yates .....oeuniiniiiiiiiiiiiaene 121
Darnett, AYTES Vo «ueevvnveecrnassnenasosentssasanaonsesnensss 350
Beelg.v. Globe Land & Investment CO. ..-cn.uvivenaanmneeceens 733
Berger, MOreland V. ..c.eeoereuenrneriesnaranaracecnrinesnsnaees 724
Blunt v. Chicago, B. & Q. R. CO...ooviiiiiiarciniieninrienenns 815
Blunt v. National Fidelity & Casualty Co.......covvieniereneens 685
Boardman, MIIIEr V. ..o.evviercoranrererienrnraaanraunanenes 321
BOde V. JUSSEIL «voeovereronaneconsosassasssesnrtanaasanss s noaes 482
Bode, JUSSEI V. «ueererrcensucsansanenssnannetisenstnncsatenns 490
Bradford Lumber Co. v. Creel......coviiiiennrinriraancrneenes 573
Bradley & C0., MEAAOWS V. «ovvrvumnrorrns vormonensensceosaeuss 694
Brecks, ButschKowsKi V. ..oeoueiireinnncirareneniienneennns 604
Bride V. Riffe +cevreearnirannnteterneanaceneatratenaesanceee s 355
Broehl v. Broehl ..ooiiiirmnreniiiiiineneisiiniinannenens ... 166
Broehl, In re Estate 0f ...covneiiineriiiitiiiiinriaiereaaenes 166
Brooks v. Kauffman ......c.cenevennreeecnnen P 682
Brown, Otoe COUBLY V. cvvvernruerurvnrrmannnranrreanes SRR 235
Brugman V. BruSMAan ......cceeevsntennceraantence o eraeee 408
Buettner, BulloCK V. ...eoreeenruenmoeariunanreaneantuereennnens 761
Buffalo County v. Hull «.ooiiniiinireriernniniineecneees 586
Bulger V. PreniCa ....ecneetererneerriirataiaratatirtees 697
Bullock v. Buettner ......cooovieeeienenenens et 761



viii TABLE OF CASES REPORTED.

PAGE

Burt Cofinty v. Lewis .. tesestannn s ereerteannons e rereiieaena, 690
Butschkowski v, Brecks ... 604
Cady v. Travelers Ins. Co................................ 634
Callfas v. World- Publishing Co............................. ... 108
Carlson, Aronson v. ................... ... 317
Catchpole, American Case & Register Co. v...................... 276
Catlett, Moran v, ................... . 158
Central Irrigation District, Baker v. ........................... 460
- Champlon Iron Co. v. City of South Omaha.................... 56
Chicago, B. & Q. R. Co, Blunt v. ..o..ooooiiiiiiii 815
Chicago, B. & Q. R. Co, Conn v. ... 83
Chicago, B. & Q. R. Co, McKee v. ............................ 294
Chicago, B. & Q. R. Co, Painter v. ...... e 419
Chicago, B. & Q. R. Co, White v. .......................... 736
Chicago, R. I. & P. R. Co., Disher v. ................oooiiiii ... 224
Chicago, R. 1. & P. R. Co, State v. ......................... .. 263
Chicago, St. P, M. & O. R. Co., Katz-Craig Contracting Co. v...... 674
City of Franklin, Western Union Telegraph Co. Ve i iiiee, 704
City of Hartington, Macrill v. e 670
City of Hastings, Lanning v. ... 665
City of Lincoln, Henry v. ..... e i 331
City of Lincoln, Morning v, ... 364
City of Lincoln, Norris v. ............ e e, 658
City of Lincoln, Stocking v. ... 798
City of South Omaha, Champion Iron Co V. vvniiniii 56
Clute v. Clute ......................... ... 756
Conn v. Chicago, B. & QR.Covvvvvnnnnnnnnnn 83
Connelly, Pulver v. ................. ... ... 188
Connor, In re e i e 118
Cooper v. Hickman .......................... .. 731
Cornell, Walkup v. ...................... .. .00 32
Corson, Lindeman v. ................ .. .. 0.0 548
Coulter v. Cummings ................. .. .. 646
Counselman v. Samuels ................... ... ...~ 168
Cox, Patterson v. ... 318
Crandell v. Nichols ..................... ... ... 80
Creel, Bradford Lumbsr CO Ve 573
Crelghton, In re Estate of ....................... ... """ 90
Cummings, Coulter v. ..................... ... ... 646
Currier v. Teske ..o, 7, 23
Darling v. Kibp ...oo.oooooiii 781
Darr v. Dawson County........oooooiiii T 93
Davis v. Halre ........................ 0 819
Dawson County, Darr v. ....................... ... 93
Delatour v. Wendt ....................... ... 175
De Wolf v. Retzlaff .................... . N i e 449



TABLE OF CASES REPORTED. ix

PAGE
Disher v. Chicago, R. 1. & P. R. CO..cveervnnenrrnenanvaneereerers 224
" Drainage District v. Wilkins ........ eeeeaesaaaaes esesasesneee 567
Dringman v. Keith ........... R R 180
Edwards v. Hatfield .........c..0 R R R R R 712
Blliott v. General Construction Co.........ccovinnimrrvrvmroennere 453
Emberson v. Adams COUDLY ......cvieriarrrrranoncrrieenernes 823
Tverson, SANAErSON V. oeeececrennarsrecssrsnranesvsensoneestes 606
Farmers & Merchants Bank, State v. ........c.vemenvnves . A
Farmers & Merchants State Bank v. Sutherlin .........vvveenenne 707
Fetzer & Co. v. Johnson & NelSOD. ... covviiiiiiacenrneranenenes 763
Fink, Parry Mfg. Co. V. .....ocvuvvnnn eeer e e vereresaees 137
First Trust Co. v. Lancaster County..........ocveannrenencres 792, 7195
Fisher V. OHANION eeceeruorenracssoronaasssssssasesssserees 529
Flege v. State ....... R R R R R ) 610
Forbes v. State ..... JR R R R R 574
France ¥. RUDY ..voeenutenurronrneeniosranasnessnreanuaaacenens 214
Franklin, City of, Western Union Telegraph Co. Vo...coivnnecann 704
Frenzer, MACKEY V. ...coconeennercncsartonnancnasnnees veeeessss D84
Furnas County, MEYErS V. «ceeveveescansetrneseaannesstaescrenes 313
Garbe, MUTTEIL V. +evueovncnsmeronnomresesusmaanseses ennrers 589

Garry Iron & Steel Co. v. Omaha Coal & Building Supply Co....... 367

General Construction Co., Blliott V. ...covvviiniieerirronenee ... 453
Gergens V. GOTGENS . ...ovoronrranrrrearssnsotenssnstastennencs 546
Globe Land & Investment Co, Beels V...ooriuenivureceeenneeens 733
Graham v. HANSOM .....ceccverrernrerscettnesaanasans e 394, 605
Green v. HOOpS ...eccu-n Cereeaeeians e teeseesereseseanssaranans 571
Hadlock v. Tucker ....... D PP 510
Haire, DAVIS V. «ovvirrrencsrasrsanrac e orasnaneeacncnsonenne 819
Hanan v. McLeod ..... PPN e 783
Hanson, Graham V. ....ccevteeeeeanieeens e ereer e, 394, 605
Hartford Fire Ins. Co., Peterson v. ....coviiiieinnnrincnnennnes 448
Hartington, City of, Macrill v......coveiiiiiiiiiiiireinineee 670
Hastings, City of, Lanning V.......ooeehciriinaircneranrnennns 665
Hatfield, BAWArds V. cooeeeeveeacaesmaerane iraaseranrensaceees 712
Henig, Willard v. ........... ettt ee et easene 298
Henry v. City of Lincoln..... e et tee et 331
Henze v. Mitchell ............ S 278
Hickman, Cooper V. «...... ettt e 731
Hill, MAINE V. +rovvnreenrneraean ot anss et 466
Hinrichs, In te Bstate of.....coneeiiiiriiernineriimanierens 551
Hinrichs, Vette V. . ...vieearorrerionuerariana et e 551
Hoellworth v. MceCarthy ....o.uiiiiiniiis criiiiinnnanens 246
Tolladavy v. RICh .« ouiiiiiii e 491
HOODS, GIEEIL V. svuernenoannunsnoasrnereosuonsenete et nssenes b71

House, Scott v. .ecveecnnns R I 326



X TABLE OF CASES REPORTED.

PAGE
Howell v, North R 505
Hudson, Jores v. ........... e e e R 561
Hull, Buffalo County v. ... 586
fams v. Mellor ........................... 438
TO0eSs V. MeYer ........oooiui i 43
Tore Comnor ... 118
T re Hstate of Broehl .............. . .7 166
In re Hstate of Creighton ................ ... 90
In re Estate of Hinrichs ... 551
In re Estate of Lyle oo 768
In re Estate of Nichols ... 80
Tn re Estate of Sasse ... ... 640
In re Estate of Strahan ... 828
In re Estate of Walkup ... 32
Imre Phillips ... . 152
In re Willard ....... R 298
Jobst, Thomsen v. ... 375
Johnson v. Payne Investment Co........................ ... . 652
Johnson & Nelson, Fetzer &Cove oooiiii 763
Jobnston, Abbott v. ....................... ... 726
Jones v. Hudson ................... T 561
Jones Nat. Bank v. Yates................. ... T 121
Joslyn, Kiplinger v. ...... R 40
Joslyn, Sutphen v. ... 34, 45
Jussen, Bode v. ...... e 482
Jussen v. Bode ... 490
Katz-Craig Contracting Co. v. Chicago, St. P, M. & O. R. Co....... 674
Kauffman, Brooks v. .............................. " 682
Keith, Dringman v. ................ooo 0 e, 180
Kiplinger v. Joslyn ........ R R U 40
Kipp, Darling v. ... 781
Kloke, Tate v. ... T 382
Knauf v. Mack ... ... 524
Koenig, Nebraska Power Co. v............................ . " 68
Korab v. State ... 66
Kyner, Upstill v. ................ e e 255
Lancaster County, First Trust Cove oo 792, 795
Lanning v. City of Hastings..................... i, 665
Larson v. State ... 242
Lashmett v. Prall ................. R 184
Leamer, O'Neill v. ...................... ... 786
Lewls, Burt Covnty v. .................... ... 00 690
Lincoln, City of, Henry vo oo 331

Lincoln, City of, Morning v. ... 364



TABLE OF CASES REPORTED. xi

PAGE
Lincoln, City of, NOrris v. ...eeuiiniiiiiiiiiirnnrnnrenscnseensens 658
Lincoln, City of, Stocking v. ....oviiiiiiiiiiinneriineienenns 798
Lindeman V. COISOIL ... vviveecneersiononssessssassossesssosnsas 548
Lipps v. Panko ........ e et eean e ety 469
Lyle, In re Estate of ... it iannn 768
McCarthy, Hoellworth v. ... .o ittt 246
Mack, Knauf V. ...oiueniniitininiiiiiieiienneianneenasaecasansas 524
McKee v. Chicago, B. & Q. R. CO....evviiiniiinirivinnnanana. s 294
Mackey V. FrehZer ..iceeeeniniinriniionnsnrecanneroeseasnsanns 584
McLeod, HADAN V. «.iteeenearronennrioneenornressiessetnanseass 83
McNamara v. MCNAMATG o .ovvrrotne e enteneirearasaroaeanasss 190
MeNeer V. PatriCK . .voeennr et ittt iiiiatenrenvaaanaennas 746
Macrill v. City of Hartington ........... ... . . i, 670
MceShane, State V. voiiene it ittt 46
MceShane V. State . vvvvee it onnirieenneren cvtneerenrauiannannss 54
Macy, SEALe V. tevurieiintioeteinnniroineenrnrnienananeeersonens 113
Maine V. Hill ..ottt iienetenntitiieioensenasassnansonnananes 466
Mallory, Northwestern Mutual Life Ins. Co. v....cvvvveniiains 579
Maxwell V. SteEN . .vuvtiiiurrisstnereteenonsossssssesansocansnn 29
Meadows v. Bradley & CoO. .. vvivir it iiiiirrenanatocnanaens 694
Mellor, Iams v. ........ ettt eeeraeeee ettt ea et ey 438
Meyer, INNESS V. teueioerersorisaanrseresoseassassasansensneens 43
Meyers v. Furnas County .....evviiuiniiniinniniiecsananeennans 313
Milbourn, ROPEr V. .ouiieiiiiiiii ittt iiieisanreaaenaesenns 809
Millard, WIlder V. ...iiuniniririeniiinnnreianoaeeneananaosennns 595
Miller V. BOATAIIAT .« v e ennnren s aneseessennsanenansannnens 321
Mitchell, HenNze V. «ioiunennntiiiniiiii e eaannass 278
Moran V. Catlett ...vuveiiiiiii i i it e 158
Moreland V. BeIZer uuvniiet ittt ittt aaaean 724
Morning v. City of Lincoln.........coiiiiiiiiniiiiniiieeannens, 364
Morris, Still College and Infirmary v........ ....iviiinnennann, 328
MUTEENL V. GAIDE v evreeiecene e oeeenenneneeaeoranensnasssonnns 589
National Fidelity & Casualty Co.,, Blunt v................. ... ... 685
Nebraska Power Co. v. Koenig.....ooiiiiiiiiiiiiiiiiiiieninnnns 68
Nelson v. Omaha & C. B. Street R. Co...ovvinvniiiniiiniiinian. 154
Nelson V. SUBHTUE o iinnrn ittt ittt e iiiiineienaeenns 480

- Nemaha County v. Richardson County.........c.cvvveviinnnnn.. 171
Neylon, Piper v. ...covvenernnan.. et e 51
Nichols, Crandell V. ....oeuvveeecnnnnnienn. ettt 80
Nichols, In re Estate of ..... ... i, 80
Norris v. City of Lincoln.........coiuiiiiiiiiiii i, 658
North, Howell V. . .coniiii i i it it 505
Northwestern Mutual Life Ins, Co. v, Mallrry..........ooi.t. 579
O’Hanlon, Fisher v, ..... e te ettt et et i e 529

Omaha Coal & Building Supply Co., Gar;'y Iron & Steel Co. v...... 367



xii TABLE OF CASER REPORTED.

PAGE
Omaha & C. B. Street R. Co., NelS0OD V. vveverrnnernrennnnnn.. . 154
Omaha & C. B. Street R. Co, Zancanella v. ............0ovuennn. 774
Omaha Folding Machine Co. v. Striplin. ...........ovvuvenrnnn. .. 740
O’Neill v. Leamer .............. P 786
Orleans Flour & Oatmeal Milling Co., Stannard V................. 389
O'Rourke, Scott v. ......oovvven... et it tee e ... 768
Otoe CoUNtY V. BrOWIL «.ovvvnrrenrnrrnneeerrnnnnnennss Cieesane. 235
Painter v. Chicago, B. & Q. R. CO.vvvvvrrrrrnrnnnn... Cebrieaean 419
Panko, Lipps V. .....ovvuuvnn.... ettt e seeeresess.. 469
Parry Mfg. Co. v. FIDK. ..0vuvnniis i e e 137
Patrick, McNeer v. ......... et te et it ittt e 746
Patterson v. Cox ......covniuiiiiin 318
Patterson v. Steele ............... e e e e et e et e, 209
Paxton & Gallagher Co., State V......... ..ooveirirenninnnnn.., 216
Payne Investment Co., JOADSON V. ......covurvrvnnennnnnnnnnn., 652
Peden v. Platte Valley Farm & Cattle CO....ovuovnrrnrinnsnnn., 141
Peterson v. Hartford Fire Ins. Co......... P 448
Peterson, Springfield Fire & Marine Ins. CO. V.oovoon'rnrornennnn.. 446
Phillips, In re ........... [N ettt it 152
Phillips, RONTer 7. .uvivevninnnvninuneiit e 152
Piper v. Neylon ............. e ettt i ettt e 51
Platte Valley Farm & Cattle Co., Peden V......ovvenrennonon... .. 141
Prall, Lashmett v. ......... e ettt e et coe. 184
Prenica, Bulger v. ....... e e e e ... 697
Pruyn v. State ...uvuieiiiniiiiiiniiiii i, eees 237
Pulver v. Connelly .......cvuvvnunininiine e eannnninin, oo, 188
Rakow v. Tate ....voinniniii i, 198
Randall, Armstrong v. .....cc.oooiieirininin e, 722
Rathjen v. Woodmen Accident Ass'n........ PPN 629
Reed v. State ..... Cereseens L R A 163
Retzlaff, De Wolf v. ....... [ ettt ettt 449
Rich, Holladay v. ........... [ e R TP 491
Richardson County, Nemaha County v.................ovuvun.n.. 171
Riffe, Bride V. ...vvuiuniniinninniiinieneae i 355
Ritchie v. Steger ........viviiiiiniiiiiinie i 63
Rogers v. State ..ouveiniiiii i, 554
Rohrer v. Phillips «.vuvuiinieiun i, 152
Roper v. MIIDOUITL «uutnuitt et itsneei i, 809
Rownd v. State ...... et et et e e 427
Ruby, France V. .....cvvuu.... et te et e ese 214
Samuels, Counselman v. ..... b et i eer e, ... 168
Sanderson V. EVEISON ......uviuienenriiaineninnereaan e, 606
Sasse, In re Estate of................ P 640
Sas8€ V. SAS8E ..ttt 640

Schultz v. Wise ............ 718



TABLE OF CASES REPORTED. xiii

PAGE
Scott, AGAINS V. oivuversvronroscssosossosasonsatonnssosnssress 537
Scott v. House .........cuns e eetesnsnecnnsareaanbenar s saonas 325
SCOtt V. O'ROUTKE  tvvvevrenienrnanoeeenonnacaerssnoascassonsnns 768
Scott’s Bluff County v. Tri-State Land Co...........cveeececoenns 805

Severn, Smith v, «.oviiiuiiiiiieiiiiaiiiiiiiii i veesa. 148
Skiles, Alter v. ...... s esecaceseanarsateccannaantaneuns veeeses B9T
Smith V. SEVAEIM . cvvierrrenrsrornsanscersosancns eteeeeeeane .. 148
South Omaha, City of, Champion Iron Co. v..... eereneeeereiean 56
Springfield Fire & Marine Ins. Co. v. Peterson..........cccv0nnne 446
Stannard v. Orleans Flour & Oatmeal Miling Co.........cvvvenns 389
State v. Ball .....civiieencnnne e eneesaeee sttt eaes 368
State, FIEZE V. vvernccnraostsssnnectasiassranoarosccene ceves.. 610
State, FOrbes V. covvvierenrcnnioonennes et eesdreeisatseeeaaan 574
State, KOTAD V. covnerrrenrncnursnesaroieeaacassonurooons ceer.. 66
State, LATSON V. ceverrvveonncrrssastiaronnsesansstacssasssonsas 242
State, MCShane V. ......ceetriiinaerioneiaraseanancaaens PP 54
State v. Paxton & Gallagher Co......coiiiiiiiiieiinrnrannn, 216 -
State, Pruyn v ........ e er et eee e o heerienaecaaanaas 237
State, REEA V. +eeveeceesaaasnarssesessrersoananeaccssiannnsesns 162
State, ROZETS V. sesvveveccasconsranosnsronaonectcscase Ceraeaea 554
State, ROWIA V. +euvererinaneonrranasrtonareanasrsrostceseonsess 427
State, ex rel. Ballmer, v. Strever ...........ocveineiiiiianenan. 762
State, ex rel. Cily of Lincoln, v. Chicago, R. 1. & P.R. Co.vuun.n. 263
State, ex rel. County of Douglas, v. McShane................0ven 46
State, ex rel. Martin, v. Farmers & Merchants Bank.......... e 1
State, ex rel. Rakow, v. Allen......c.oeeeviivnninraetainenenn, 826
State, ex rel. Rebman, v. Macy ...coertevnenereeccancetonnnnees 118
Steele, Patterson v. ........ O 209
Steen, MaxWell V. oivueruiunannecronnnnitiirasaraneennncnns ee. 29
Steger, Ritehie V. ...o.vreiieer it 63
Still College and Infirmary v. MOrris......cocvvvniniieieneeenenn 328
Stocking v. City of Lincoln........ PO 798
Strahan, In re Hstate of ....cecieeiniiei it 828
Strahan v. Strahan ..... PN 828
Strever, State v. ... iiieciie i PN PP 762
Striplin, Omaha Folding Machine Co. V....ovvvnnvnen ecteenreas. 140
Sughrue, NelSON V. «vvveiroiinerontiiasineneasaeecasaesstones 480
Sutherlin, Farmers & Merchants State Bank v........c.o00vnnenn 707
Sutphen v. Joslyn ....... Cerereaenas e e teneaer e 34, 45
Svanda V. Svanda ....c.cccesenrroaserscccnnaraons R 404
Tate V. KIOKE «evreenetnnsserersooroonnscoscnasssssssessnnanns 382
Tate, RAKOW V. ..ceeetnrnromnnancsosannmanseetaatancantoosasans 198
Taylor v. American Radiator Co........coiviiiniuininnininn 24
Teske, CUITIET V. . oviiiire ittt aeiaiitennns 7, 23
Thomsen v. Jobst ....coivvevenannn et e 375

Travelers Ins. C0., CadY V. o vvvvieenn e iiiiienieniecsenanonns ... 634



xiv TABLE OTF CASES REPORTED.

PAGR
Tri-State Land Co., Scott’s Bluff County v..... PN 805
Tucker, Hadlock v. .....iiiiiiiiuninnnnnnn e te e 510
Union Stock Yards Co., Armstrong v..... ettt e, 258
UDStIll V. KYNET .ottt it itirin e aine e sieeneeneennaeenenenennnns 255
Utica Bank v. Yates. ....oovveiiniiinniierivirnnnnnenns Ceeesen 121
Vette v. HInrichs ...ovviniiiiiniriiiiiiiiieieieieennennnns 551
Walkup v. Cornell ......ccvvuiienniinnnennnennns R RPN 32
Walkup, In re Estate of.......c.vviriiiiniinireneeneennnanns 32
Wendt, Delatour V. ...iviiintrirninnrerenrnenreiienenennns cee.. 175
Western Union Telegraph Co. v. City of Franklin............. oo 704
White v. Chicago, B. & Q. R. CO.cvriiiiiiii ittt iiiaannenn, 736
Wilder v. Millard ......coiiiiiinnniniiiiiiniineannnnnn.s Ceieaea 595
Wilkins, Drainage District v. ... ...t . 567
Willard v. Henig . ..vtiiniii ittt ittt iennnreaernnnennnnnnn 298
Willard, In re ...vvveunnns et ettt ettt et 298
WIISON V. WlSO0D v oviiiiit ittt it it it ittt et eenrennennnns 182
Wise, Schultz v. .. ..t i i i i it ettt 718
Woodmen Accident Ass'n, Rathjen v. ......c.viiiiiirunnnnvnnnnn 629
World Publishing Co., Callfas V. ....coiiivrnieriinnnnnnnnnns ... 108
Yates, Bailey v. ......0..0.. cerenresians et etieceiae e 121
Yates, Bank of Staplehurst v. ............. et tirat ettt eenen 121
Yates, Jones Nat. Bank v. ...ovvtnriiiiiiiiiieiiinniiiniiinnnas. 121
Yates, Utica BaDK V. .t ivveeiieininntiroieinerunrecnreennnenannss 121



CASES CITED BY THE COURT.

CASES MARKED * ARE DISTINGUISHED IN THIS VOLUME.

PAGE
Aachen & Munich Fire Ins. Co. v. City of Omaha, 72 Neb. 518..... 664
Acken v. Tinglehoff, 83 Neb, 296...... ... i iiiiiinrarnneens 701
Ackley School District v. Hall, 113 U. 8. 135......cconvuiaannnn 533
Adler & Sons Clothing Co. v. Hellman, 55 Neb. 266................ 288
ZAtna Ins. Co. v. Simmons, 49 Neb. 811......cimniniiieninenns 818
Aldrich v. Steen, T1 Neb. 83, .. ccvvverrnecosccoscsnnrnannanecens 537
Allig v. McLean, 48 Mich. 428. .. ... iiuitieuioninnrinannenees 815
Alpena Portland Cement Co. v. Jenkins & Reynolds Co., 224 111. 354, 78
American Savings Bank v. Harrington, 34 Neb. 598............... 501
Anderson v. Hancock, 64 Cal, 455....... . it 290
Andrews v. Clark, 5 Neb. (Unof.) 361.......00iivenineaceninennns 17
Anonymous, 4 Pick (Mass.) 32......c0iiveitiitiinriacaeciinenn 539
Armstrong v. Mayer, 60 Neb, 423. ... ..o iiiuiraiiiiainnnennes 50
Arterburn v. Beard, 86 Neb. 733. ... vetenrneiiiniiiiseeacsnnnens 19
Arthur v. Israel, 15 C0l0. 147 ..vurvenvanrnionanransnusineneonss T 757
Atking v. Atkins, 9 Neb., 191. ...t vuivniennciiiiniierennerenens 324
Atlanta & R. A. L. R. Co. v. Ayers, 53 Ga. 12.......covvnniiacannss 231
Atwood v. Arnold, 23 R. T. 609. ... ... iiiiii i eee 288
Aylesbury Mercantile Co. v. Fitch, 22 Okla. 475. ........covevnenns 651
Ayres v. West, 86 Neb. 297..... o ciiiiiirriiniiiieerieeineicoan 721
Bailey v. People, 130 Pac. (Colo.) 832........voviiiiininneinnnns 626
Bangs v. Gray, 60 Neb. 457......ccviieiinitninniiieronetinees, 6501
Barnes v. Minor, 80 Neb. 189 .....cciiiiiiireriiienaeneacenenns 789
Barnes V. State, 40 Neb. 545 ... .covvinirsiineiiriaiienenenns 67
Barry v. Deloughrey, 47 Neb. 354 ....ccovovieeniiiiinannenenns 807
Barry v. Wachosky, 57 Neb. 534 .....ccueiiianriiininiionen 721
Batty v. City of Hastings, 69 Neb. 511......c.cevvuvnne. e 29
Beals’ Exrv. Storm, 26 N. J.Eq. 372, .. ..o vivieniniiiiiiaienns 289
Beck v. Staats, 80 Neb. 482. ... c.iiiirerruinrenrreaniarctiones . 814
Bee Building Co. v. Dalton, 68 Neb. 38......ccvvuveiienninenns 154
Beickler v. Guenther, 121 Ia. 419. ... .. iirierioniiniiiieeieenns 330
Beidler v. Branshaw, 200 T11. 425. . ...c0vive i inniieninnnnnenn, 230
Bell v. Paul, 35 Neb. 240. ... c..cuiveiiiirinenanericeanntonanens 693
Benefield v. Albert, 132 I1L 665. .. ccuttieneinnieeriaeneenenass 170
Berggren v. Berggren, 24 Neb. T64.....ccovivviviiinniiiienenn, 730
Berryman v. Schalander, 85 Ncb. 231, .. cvienininiieeennn. 823

(xv)



xvi CASES CITED BY THE COURT.

PAGE
Beste v. Cedar County, 87 Neb. 689........................... ees. 807
Biester v. State, 65 Neb. 276........oovuuuvnnieennenn . 246
Bixby v. Jewell, 72 Neb. 755..........coouiiiiiiinnnns 167
Blair v. Thompson, 11 Grat, (Vay 441 .. ooiiiii o, 287
Blaker v. Sands, 29 Kan. 551..........ooooiieeinniio o 717
Bleving v. Smith, 104 Mo. 583.......covvueennrinnnn . 283, 294
Bodine v. Killeen, 53 N. Y. 93................ooouiin 331
Borden v. Daisy Roller Mill Co., 98 Wis. 407......ooeuo ..., 379
Borough of New Brighton v. United Presbyterian Church, 96 Pa.

St. 831 .o T 801
Borough of Youngsville v. Siggins, 110 Pa, St. 291................ 348
Bowden v. Kansas City, 69 Kan. 587............................. 345
Bowie v. Hume, 13 App. D. C.286. ... 533
Bradley v. City of Eau Claire, 56 Wis. 168.................. ...... 347
Bradley & Co. v. City of Richmond, 110 Va. 321................... 662
Brennan v. Clark, 29 Neb. 885................................ . 693
Briggs v. Spaulding, 141 U. 8. 182............0oooiiee . 128
Brinegar v. State, 82 Neb. 558.......................... ... 618
Bronson v. Albion Telephone Co., 57 Neb, 111.........uuuoon. ... .. 800
Brophy v. Harding, 137 1L 621............................ ... 170
Brown v. Chicago, B. & Q. R. Co.,, 88 Neb. 604..................... 739
Brown v. State, 116 Ga. 559...................oooii 68
Buffalo County v. Kearney County, 83 Neb. 550.................. 587
Buffalo County Nat, Bank v. Sharpe, 40 Neb. 123................ 489
Bullard v. Bowers, 10 N, HL 500................................ 285
Burke v. City of South Omaha, 79 Neb. 793.......ccovuvnn. ... 335, 345
Burlington & M. R. R. Co. V. Wendt, 12 Neh. 76.................. 739
Bush’s Appeal, 33 Pa. St. 85............................ ... ..o 764
Butler v. Farmland Mortgage & Debenture Ce., 92 Neb. 659....... 481
Butler v. Fitzgerald, 43 Nob. 192............................ .. 288
Butler v. Smith, 84 Neb. 78 ..............oooooinnni . 282, 482
Buzick v. Buzick, 44 Ta. 259............... 288
Cahill v. Hilton, 106 N. Y. 512.......0ouuiiuinnnnnnes o 379
Cain v. State, 44 Ind. 435........................... ... .. 166
Caldwell v. Iowa State Traveling Men's Ass'n, 136 N. W. (Ta.) 678, 632
Callies v. Modern Woodmen of America, 98 Mo App. 521.......... 818
Campbell v. Nesbitt, 7 Neb. 300 ................................ 534
Campbell v. Youngson, 80 Neb. 322 790
Canfield v. Tillotson, 25 Neb. 857................................ 814
Cannon v. Canfield, 11 Neb. 506............................ ... 53
Carleton v. State, 43 Neb. 873............................ ... 2490
Carlow v. Aultman & Co., 28 Neb. 672..........oiiinii . 80
Carlson v. Benton, 66 Neb. 486................................ 771
Carlson v. Jordan, 4 Neb. (Cmof) 329, 651
Carlson v. Stcre-Crdean-Wells Co., 40 Mont. 434.............. esss 815



CASES CITED BY THE COURT. xvii

PAGE
*Carson V. Broady, 56 Neb. 648. .. .c.ctitteencansnracrocaseinans 525
Carter v. Carter, 2 Bush (Ky.) 288................ i eeeerenseas 751
Cary v. Preferred Accident Ins. Co.,, 127 Wis. 67.........c.cvtnnnn 632
Cass County v. Sarpy County, 63 Neb. 813, 66 Neb. 476, 72 Neb. 93.. 587
Catron v. State, 52 Neb. 389 ... .ivtieetiriiieiinnreansesesannaes 427
Caulking v. Mathews, 5_Kan, 191. ... ... ieeriereecncccscsnsons 231
Central Granaries Co. v. Ault, 75 Neb. 249.. .. cieiviiieriiinnenn 378
Central Irrigation District v. De Lappe, 79 Cal. 351.............. 465
Centre & K. T. R. Co. v. M’Conaby, 16 Serg. & Rawle (Pa.) 140.... 79
Chapman v. Foster, 6 Allen (Masgs.) 136........cccviiiiiiieanns. 331
Chenault v. Chenault, 22 Ky. Law Rep. 122......c0ciiviiiieanae. 753
Chicago, B. & Q. R. Co. v. Dewey, 26 IIl. 266................cvus 229
Chicago, B. & Q. R. Co. v. Healy, 5 Neb. (Unof.) 2256............ 234
Chicago, B. & Q. R. Co. v. Mann, 78 Neb, 541............cvvennn 426
Chicago, B. & Q. R. Co. v. Spirk, 581 Neb. 167. ... ... ciiiiiieenns 672
Chicago, R. I. & P. R. Co. v. Sattler, 64 Neh. 636................ 426
Chicago, R. I. & P. R. Co. v Sporer, 69 Neb. 8............ccve.e 83
Chicago, St. L. & P. R. Co. v. Hutchinson, 12v Ill. 587.......... oo 230
Chicago, St. P. M, & O. R. Co. v. Lundstrom, 16 Neb, 254.......... 29
Christian v, State, 46 Tex. Cr. Rep. 47. .. cevereiiieienenneennas 619
Christner v. Hayes County, 79 Neb. 157. ... .ceevnt i, 825
Church v. First Nat. Bank of Chicago, 87 I1L. 68................... 17
Cincinnati, N. 0. & T. P. R. v. Holland, 117 'enn. 257............. 234
Citizens Bank v. Ryman, 12 Neb. 541............ ... ... iiennenn 53
City Council of Augusta v. Clark & Co., 124 Ga. 254............... 661
City of Lincoln v. Finkle, 41 Neb. 575... ... ..ot iiiiinennnn. 349
City of Lincoln v. Grant, 38 Neb. 369............. ... 0o0iht 338, 348
City of New Orleans v. Kerr, 50 Ta. Ann. 413......... ... . ..o, 336
City of Omaha v. Flood, 57 Neb. 124.......civeevvi i, 800
City of Omaha v. Williams, 52 Neb, 40.......... ... ..., 801
City of Philadelphia v. Wright, 100 Pa. St. 235................... 803
ity of Toledo v. Cone, 41 Chio St. 149................. ... .. ..., 345
City of York v. Chicago, B. & Q. R. Co., 56 Neb. 572.............. 664
Clague v. Tri-State Land Co., 84 Neb. 499.......... ... oiut, 142
Clarence v. Cunningham, 86 Neb. 434......ccvv i innne. 282
Cleaver v. Jenkins, 84 Neb. b65...ccuvei ittt iiiiiiiiaeen, 706
Clements v. Bostwick, 38 Ga. 1...ceuiiniiiriiiiiineinnincnacaes 287
Clifford v. Kampfe, 147 N. Y. 383............ fe et e 288
Clough v. Buck, 6 Neb. 343.......ccviiiiiiiii it iiiiaaan, 536
Cobb v. Covenant Mutual Benefit Ass'n, 153 Mass. 176............ 818
Cochran v. United States, 167 U. 8. 286...................oo0oe... 127
Cole v, State, 45 Tex. Cr. Rep. 225. ... .. iitieeiiiiiiiiiiiniinnas 619
Collins v. City of Spokane, 64 Wash, 153. ....................o0ue 339
Commonwealth v. Bubser, 80 Mass. 83.......ccoveiitiiiiiinnnn, 245
Commonwealth v. Harris, 74 Mass, 470.......cciviii .. 245
Condon v. City of Chicago, 249 I1l. 596...........coviiiiiiaiL, 339

Connell v. Moore, 70 Kan. 88..ccviveveearacenenn ereeitrtreenaas 118



xviii CASES CITED BY THE COURT.

PAGE
Conners v, City of Lowell, 209 Mass, 111........vuvuuunrnnnnnn... 290
Corbett v. Littlefield, 84 Mich. 80............oovvrnrirrnnnnn.. 709
Corey v. Schuster, Hingston & Co.,, 44 Neb. 269................... 206
Cottom v. Holliday, 59 TIL 176............oooouee oo, 76
Council Bluffs Savings Bank v. Smith, 59 Neb. 90................. 482
Courtnay v. Price, 12 Neb. 188.................c..oviinnn. ., 29
Cowart v. City Council of Greenville, 67 S. Car. 35................ 662
Cox v. Chicago & N. W. R. Co., 87 Neb. 136....................... 739
Crawl v. Harrington, 33 Neb. 107...................0oooooooo... 161
Cudney v. Cudney, 68 N. Y. 148..........oooooouuoi ., 415
Cunningham v. McDonald, 98 Tex. 316.. ........................ 534
Cunningham v. State, 80 Ga. 4...............oooiiini i, 245
Currier v. Teske, 84 Neb. 60..............oooiunnniooo ... 11
Curry v. State, 4 Neb. 545. ......uvuuuiiiinaiiiinennnnn, 617
Cutler v. Meeker, 71 Neb. 732.......ooueiir e 163
Dailey v. Kastell, 56 Wis. 444..............ccoovvrerirononn .., 415
Daniels v. City of Racine, 98 Wis. 649............................ 337
Danielson v. Goebel, 71 Neb. 800...............oovuuoononnon .. 505
Davidson v. City of Muskegon, 111 Mich. 454..................... 348
Davis v. Green, 102 Mo. 170............ e ittt e e aeaea, 285
Davis v. John Mouat Lumber Co., 2 Colo. App. 381.......cvu...... 162
Dayton v. City of Lincoln, 39 Neb. T4......c.vverrnnrrnnnn.... 338, 349
Delaney v. Linder, 22 Neb. 280............oooiiueeeinnnn, 600
Delaney v. Modern Accident Club, 121 Ta. 52%..................... 632
Dennison v. Christian, 72 Neb, 703........................... 299, 305
Dewey v. Richardson, 206 Mass. 430............................. 662
Diemer & Guilfoil v. Grant County, 76 Neb. 78.................... 174
Dodd v. Skelton, 2 Neb. (Unof.) 475..........cccooeveiiooooo ... 501
Dodd v. Wakeman, 26 N. J. Bq. 484............ooovevunnn oo, 76
Dodge County v. Saunders County, 77 Neb. 787................... 587
Donahoe v. Kansas City, 136 Mo. 657............................. 345
Douglas County v. Kountze, 84 Neb. 506......................... 837
Dovey v. City of Plattsmouth, 52 Neb. 642........................ 338
Downing v. Hartshorn, 69 Neb. 464........................... ... 13
Drainage District No. 1 v. Richardson County, 86 Neb. 355........ 789
Dringman v. Keith, 86 Neb. 476...................... ... ... ... 180
Driscoll v. Modern Brotherhood of America, 77 Neb. 282.......... 638
Dunham v. Courtnay, 24 Neb. 627........cooooviuiineooioooooo. .. 29
Dunn v. Sargent, 101 Mass. 336...........uuueiiiinei oo, 285
Dunning v. Massachusetts Mutual Accident Ass'n, 99 Me. 390...... 818 -
Durward v. Hubbell, 149 Ta. 722. ..o i, 822
Easton v. Montgomery, 90 Cal. 807............................... 814
Edney v. Baum, 2 Neb. (Unof.) 173............o.oouuuiiono ... 727
Eldridge v. Collins, 75 Neb. 65.......ccuuuuueono oo, 807
Elzey v. Elzey, 1 Houst. (Del.) 808.............................. 407



CASES CITED BY THE COURT. Xix

PAGE
Enewold v. Olsen, 39 Neb. 59......0ciiuieiiininiiininnnnnnnen 282, 482
Erdman v. State, 90 Neb, 642. .....0utrtr i iirirernecarneoraesons 434
Bsberg Cigar Co. v. City of Portland, 34 Or. 282........... P 336
Estabrook v, Messersmith, 18 Wis. 572.. ...... ... ..iiiintn 717
Everett v. Connecticut Mutual Life Ins. Co., 4 Colo. App. 509...... 162
Ewing v. Goode, T8 Fed. 442. ...t iivtiieniineeennnaernaninns 611, 622
Ex parte Burke, 58 Miss. 50...ceiiriiierniireneieranesarsasness 245
Farley v, Lovell, 103 Mass. 387. ... ceeetrrnrnrronacenccancancans 17
Farmers Bank v. Boyd, 67 Neb. 497................. e 329
Farmers & Merchants Nat, Bank v. Dearing, 91 U. 8. 29........... 122
Ferry v. Campbell, 110 Ta. 290...... ... vttt inenan, 839
Field v. Barber Asphalt Paving Co.,, 194 U. 8. 618................. 658
Fladung v. Rose, 58 Md. 13........ [P 809
Foley v. State, 42 Neb. 233. ... iieiiiiiiiirnnnr i 30
Foster v. Hickox, 38 Wis. 408. ... .o iiiiiiimmiiiieniniioaens 289
Foster v. State, 79 Neb. 250. . .iveitrriviiriveianerenrnasoreannns 431
Foster, Adm’x, v. Means, 42 Am. Dec. (8. Car.) 332............... 545
Foxworthy v. City of Hastings, 25 Neb. 133........ccco ittt 338
Frecking v. Rolland, 53 N. Y. 422....... . .ciiiiiiiiiiienneneannn 331
Fremont, E. & M. V. R. Co. v. Hagblad, 72 Neb. 773............... 426
Fritts v. Palmer, 132 U. S. 282. . ctteeetrrtmrnrcncaarsnoeassises 80
Fulton v. Ryan, 60 Neb. 9....cvuuiiiiniiiiiiiiinietatnereaennsas 327
Gabriel v. State, 44 Fla. 57.. .ot tiirereinnierionracnanansarcenns 63
Gage v. Bailey, 100 T 530....ccuveeririnnnnneierninirionaneccnns 170
Gage v. Davis, 129 I11. 236..... . iietiriniiiiieiaicinnenonennns 170
Gallagher v. St. Patrick’s Church, 45 Neb. 535........00vvnnenntn, 693
Gandy v. Wiltse, 79 Neb. 280.......iueerreirinniinneiniannen 447
Gaster v. Estate of Gaster, 92 Neb. 6......ccovvviniiiaian N 832
Gate City v. Richmond, 97 Va. 337.......cioiiiiiiiiiiiinieneenss 366
Gaughan v. City of St. Paul, 137 N. W, (Minn.) 199............... 334
Geisler v. Brown, 6 Neb. 254. ... ..t iiiiiiinirerrineiiieiansnes 117
General Conference of Free Baptists v. Berkey, 156 Cal. 466....... 78
George v. Edney, 36 Neb. 604............oiiiieiiitiiivinrntnnens 327
Georgia R. & B. Co.'v. Neely, 56 Ga. 540.......00cnniiiiiiiieniias 231
German-American Bank v. Stickle, 53 Neb. 221.......... ... vvee 734
German-American Fire Ins. Co. v. City of Minden, 51 Neb. 870..... 705
Gerner v. Mosher, 58 Neb. 135. ... vt irneeneirneaneenraareroanas 134
Getchell v. Dusenbury, 145 Mich. 197.......c. .. iiiriiiereeerenroaas 312
Gibson v. Arnold, 5 Neb. 186. ... ciuviruieerntieriniessnenronns 29
Gillette v. Morrison, 9 Neb. 395. .. vvteriiriivranassaneasanaeaans 493
Gillian v. McDowall, 66 Neb, 814. ... .ceueceroerrvntnsacaccnrasns 482
Gitchell v. Kreidler, 84 Mo. 472, ..t ivvriiesiatnnresnassaoncsnons 284
Giuricevie v. City of Tacoma, 57 Wash, 329............ovvtunnins 347
Goddard v. Chaffee, 2 Allen (Mass.) 395.......cviiiiiannnas, 330
Grady v. McCorkle, 57 Mo. 172. ... covvneiiineiiii i iaeenen. 285
Gran v. Houston, 45 Neb. 813.... ..o iiiiiiiieieaannen, 218, 697
>3

[}



XX CARES CITED BY THE COURT.

PAGE
Grand Island Banking Co. v. Wright, 53 Neb. 574.............. 329, 489
Grandjean v. Beyl, 78 Neb. 349. ...........oitiirenunnnininnn, 161
Grattan v. Prudential Ins. Co., 98 Minn. 491............vevunn... 639
Graves v. Ewart, 99 Mo, 18...cuuteiniiin oemeraeaanonn, 284
Greer v. State, 54 Miss. 378. .. .uvuirirunreneeinene e, 165
Gregory v. Higgins, 10 Cal. 339, ....ovueeeneneneinion . 535
Greiner v. Klein, 28 Mich. 12......cuuuiinenernnennennnnnn. ., 289
Griffin v. Colver, 16 N. Y. 489.........oviuiunennnenn . 815
Griffiths v. Wheeler & Barber, 31 Kan. 17........ovuvenovnnnn. ... 708
Guetzkow v. Andrews & Co., 92 Wis. 214.......oovinernnnnn .. 815
Gulf C. & S. F. R. Co. v. Bllis, 165 U. S. 150.......00uvvnernn. .. 662
Gwin v. Freese, 90 Neb, 15 «..vivuinivinninninnerenannnnnnn .. 324
Hacker v. Hoover, 89 Neb. 317.........cuvuninnrenennnnnn . 408
Hadley v. Baxendale, 9 Exe. (Eng.) 341........ccoiiinn. 815
Hale v. Hess & Co0., 80 Neb. 42....ooouviininnennnn e 814
Hall v. Crabb, 56 Neb. 392.......0ouuuinienenenn e 161
Hall v. Hooper, 47 Neb. 111.........ooiiuiieien . 15
Hamilton v. Mohun, 1 Will. P. (Eng.) 118... .ot 286
Hamilton v. State, 46 Neb. 284.....................0 .00 e .. 312
Hammond v. City of Harvard, 31 Neb. 635....................... 801
Hammond v. Edwards, 56 Neb. 631............................. 453
Handley v. Harris, 48 Kan. 606......................0.oooooio ... 710
Hanlon v. Union P. R. Co., 40 Neb. 52......o.uvuvernnennen . 80
Hanson v. Towle, 19 Kan. 273.........oooinininnnannn . 215
Haring v. Great Northern R. Co., 137 Wis. 267... .. ..ovoonn. ... .. 230
Hart v. Beardsley, 67 Neb. 145. ..o.ouoiinnr e 19
Hay v. City of Baraboo, 127 Wis. 1................coveeeunion. .. 348
Hayes v. State of Missouri, 120 U. 8. 68.......................... 662
Hays v. Perkins, 109 Mo. 102.......ouoeieoeennnn . 366
Heist v. Heist, 48 Neb. 794................. oo 194
Helming v. Forrester, 92 Neb. 284............................... 19
Hendrick v. Chicago & A. R. Co., 136 Mo. 548. ............\o\o.. .. 426
Hendricks’ Appeal, 103 Pa. St. 358........................... 801, 804
Henry v. Omaha Packing Co., 81 Neb. 237...........oouevvnnn. ... 28
Henry v. Ward, 49 Neb. 892......ccouuies oo, 807
Herbage v. McKee, 82 Neb. 854....0uuuruiinennnnnnnnnnnnnn., 282, 482
Herrick v. Humphrey Hardware Co., 73 Neb. 809.................. 651
Herrington v. Coburn, 108 IIL 613 ................c..oooui ... 289
Hess v. Culver, 77 Mich. 598.......................... Peeerenena 312
Hewes v. Chicago & E. I. R. Co,, 217 T1. 500...................... 230
Hill v. Campbell Commission Co., 54 Neb. 58..................... 650
Hill v. Chamberlain, 91 Neb. 610.......0.iiuinyvnennnnnnnn. ..., 170
Hiskett v. Bozarth, 75 Neb. T0.........oovvuuviuninnunnn ... 493
Hitchcock County v. Cole, 87 Neb. 43.............ooovvunnn. . .. 727
Hitchens v. Hitchens, 2 Vern. (Eng.) 403...................... .. 286 .

IZobson v, Huxtable, 79 Neb. 340..,........ Cerersreaaaneeoaea, 12, 18



CASES CITED BY THE COURT. xxi

. PAGE
Hoellworth v. McCarthy, 93 Neb. 246. .........c.ccvvinnns eeesaas 488
Holladay v. Rich, 92 Neb. 91 ......cooeveiiiiiiiiieenienenenens 504
Hollenback v. Ess, 31 Kan, 87 ....vuivueriieiiiiaecennrrnnennns 170
Hollifield v. Landrum, 31 Tex. Civ. App. 187.........cootvnervenns 814
Hollman v. City of Platteville, 101 Wis. 94.........ccvoverivennns 345
Home Fire Ins. Co. v. Bredehoft, 49 Neb, 152........ccieeeninnn 447
Homer v. Wood, 11 Cush. (Mass.) 62.....cc.vriirrurranearrenanes 717
Howard v. Board of Supervisors, 54 Neb. 443.........ccovtneenen 807
Howard v. Stillwell & Bierce Mfg. Co., 139 U. S. 199........c.cnn 815
Hubbard v. Haley, 96 Wis. 578. ... it iiiiiiiiiiinnrinnenennns 720
Hubbard v. State, 72 Ala. 164........ v iiiiiiiieiiienenns 557
Hugunin v. Cochrane, 51 Il 302.........c..coitiiiieerineannnnns 286
Humphrey v. Hays, 85 Neb. 239..... ...coiiiiiiinnineen, 282, 291
Hutchinson v. City of Parkersburg, 256 W. Va. 226............. 800, 804
Tman v. Inkster, 90 Neb. T04. . vevueeneaenaeneernarnmmnorraaenns 65
In re Appropriations, 25 Neb. 662........ccoiiiiiiiiiienns 442
In re Barnes, 83 Neb. 443. ... ... itieeriiiitiiaaiiiniinennn, 441
In re Briscoe, 51 How. Pr. (N. Y.) 422..........ccoiiinnnninen 306
In re Estate of Frederick, 83 Neb. 318..........cooviieiiinn. 504
In re BEstate of Paisley, 91 Neb. 139......coiiviviiiiaiianen, 504
In re Estate of Sanford, 91 Neb, 752......cccvvniiiiiiiiiiann., 828
In re Home Discount Co., 147 Fed. 838. ... ..coiveviinntn 662
In re Lambrecht, 137 Mich. 450............cooiiieiennn. AP 578
In re Railroad Commissioners, 15 Neb. 679.......coviieeviae. . 442
Inter-State Galloway Cattle Co. v. McLain, 42 Kan. 680............ 708
Iske v. State, 72 Neb. 278. .. cvviivreiriieiiriiiiiiriarineinenone. 587
Jobst v. Hayden Bros.,, 84 Neb. 735 .......c.vvieeinvinnny U 637
Johnson V. Mutual Benefit Life Ins. Co., 143 Fed. 950..:.......... 637
Johnson v. Phifer, 6 Neb. 401 ... .cmuueiiiimiinin e, 413
Johnson v. Samuelson, 82 Neb. 201 ....cociiiuiiiviiiiirinnn, 207
Johnson v. State, 14 Ind. 574 ....ovvreereeenieonnn. e 165
Johnston v. New Omaha T.-H. E. L. Co., 86 Neb. 165............... 170
Jones v. City of Albany, 151 N. Y. 223...... e e e e 348
Jones v. Devore, 8 Ohio St. 430.........cvuiiiiiiiiiiiiinn 294
Jung v. City of Stevens Point, 74 Wis. 547..........c.cvvvvvnnnnt 347
Kelley v. City of Madison, 43 Wis. 638........c00vveniiiinennin, 347
Kelly v. City of Faribault, 95 Minn. 293.......c..coeeneinenninnnn 334
Kelso v. Norton, 65 Kan. TT8...cveeneuiiriiiiiniineneneeenesn 16

_Kennedy v. Chicago, B. & Q. R. Co., 80 Neb. 267. i 419, 739
Kennedy v. Nedrow, 1 Dal. (U. 8.) *415........cvenniniiinnnn. 284
Kennison v. State, 83 Neb, 391 ... iiiiiiiiiiniiiiiiinann, 618
Kentucky v. Dennison, 24 How. (U. 8.) 66...............coennne 302
Kentucky Railroad Tax Cases, 1156 U. 8. 321.....covvininiiininn, 662
Kenyon v. City of Cedar Rapids, 124 Ia. 105, it e 348

I.aifoot v, Faimers & Merchants Bank, 218 U, 8. 281...cveeeveeves 80



xxii CASES CITED BY THE COURT.

PAGE
Kerner v. McDonald, 60 Neb. 663.........ccoovevuunnnnnennnnn.... 608
Khrut v. Phares, 80 Kan. 515....ccuieuviisnieennnnnnennnnnnnn., 813
Kiley v. Chicago, M. & St. P. R. Co., 138 Wis. 215................. 230
King v, Central of G. R. Co., 107 Ga. T84+ .eveineeneinnnnnnnnnn. 426
Kingsbury v. Tharp, 61 Mich. 216..........ooeerersinrrnnnnnnnn.. 717
Kitchen Bros. Hotel Co. v. Philbin, 2 Neb. (Unof.) 340............ 814
Kittle v. De Lamater, 3 Neb. 325........0u.vnnnvnnnnnnnnnn. .. 782
Knight v. Denman, 64 Neb. 814.............cooooeiiiueonnnn . 175
Knight v. Lancaster County, 74 Neb. 82............cvvunr ... 50
Knight v. Linzey, 80 Mich. 396 ...............ccovennonrnnnn... 312
Kocher v. Cornell, 59 Neb. 315 ........ooovieiuninnnnn. ., 329
Koerts v. Grand Lodge Hermann’s Sons, 119 Wis. 520............. 818
Kohny v. Dunbar, 21 Idaho, 268 .....covviinniiiin i, 833
Kroh v. Heins, 48 Neb. 691 ..vvvveerninnvninnnnnenrnnnannennnnn., 494
Lafferty v. Jelley, 22 Ind. 471 ....oveurnviesinnnnennnnnnnnnn, 76
Lancaster County v. Green, 54 Neb. 98 .... ..................... 824
Lancaster County v. Lincoln Auditorium Ass'n, 87 Neb. 87........ 824
Lane v. Lane, 106 Ky. 530 ...........oooiiieeeneninnnon 752
Lanham v. Wilson, 15 Ky. Law Rep. 109 ..., 752
Larson v. Dickey, 39 Neb. 463 .....oouuviineennenersien, 289
Lashmett v. Prall, 2 Neb. (Unof.) 284 ............................ 184
Lay v. City of Adrian, 75 Mich. 438............00vvvnerrnnnennn., 347
Leader v. Plante, 95 Me. 339 ..........cooooviuiin i, 534
Leahy v. State, 31 Neb. 566 ..uvuurennnerivenneeennnnnnnnnn., 626
Lear v. Fickweiler, 92 Neb. 621 ..........oooieeeeeiinninnnnnn ., 163
Lee v. Smart, 45 Neb. 316 ........oouuuinnnnneeeiennnnnnn, 378
Leigh v. Green, 64 Neb. 533 ........c.vviiineneeneennnnnnnnnn., 324
Leonard v. Omstead, 141 Ta. 485 .........ovvuennnnnnnnnnnnnnnn., 822
Lett v. Hammond, 59 Neb. 339 ..........cooovuniuonnnnn e . 597
Lewis v. Lewls, 44 Minn. 124 ...........oo0 oo, 545
Liniger v. State, 85 Neb. 98 ........covuiiieennneinnnnnn 614
Loney v. Courtnay, 24 Neb. 580 .........oovvunvunnnnnnnnnnnn... 15
Louisville Banking Co. v. Gray, 123 Ala. 251 .................... 533
Louisville Banking Co. v. Howard & Kornezay, 123 Ala. 380...... 533
Love v. Miller, 53 Ind. 294 ...........c.ooiiinnenennnn ., 509
Lowe v. Keens, 90 Neb. 565 ..........ooieiiieninuunnnnnnnnon, 453
Lowe Mfg. Co. v. Payne, 30 L. R. A. n. 5. 442. .................... 378
Lucas v. State, 50 Tex. Cr. Rep. 219 ............................ 619
Lukehart v. State, 91 Neb. 219 .........ooo.ovunniine 575
Lunney v. Healey, 56 Neb. 313 ........vuuuunen oo 509
Lynch v. Egan, 67 Neb. 541 ..........oouviiiiioooon oo 827
McCabe v. Equitable Land Co., 88 Neb. 453 ..................... .. 15
MacCall v. Looney, 4 Neb. (Unof.) T15..... .oooiiiinuunnnnin. .. 729
McClure v. Harris, 12 B. Mon. (Ky.) 2610 yuininnin. 286
McClurg v. Schwartz, 87 Pa. St. 521............................. 288
McCormick v, Malin, 5 Blackf, (Ind.) #509. ... . ... vvunii .., . 75



CASES CITED BY THE COURT. xxiii

PAGE
McCoy v. Conrad, 64 Neb., 160...ccccrecnarioimnnaacnnnaaneenns 492
McElroy v. People, 202 Il 473 ..........cociines e 312
Macfarland v. West Side Improvement Ass’n, 53 Neb. 417......... 79
McKay v. State, 90 Neb, 63 .........viiianierrrinrrennnenn: 611, 626
McKay v. State, 90 Neb. 63, 91 Neb. 281 ....ccoveovenacrocscnnss 619
McLain v. Maricle, 60 Neb. 3563 . ..covueivniiiiieiernenvononens 549
MacLaren v. Cochran, 44 Minn. 2556 ... ...cviiitiiiiiiniiiionen, 357
McLaughlin v. Equitable Life Assurance Society, 38 Neb. 725...... 639
McMahon v. State, 70 Neb. 722 ..cviiiivieniciiiiiiinnenenens 443
McMillan v. Richards, 9 Cal. 365 ...ciieveeiniiiiierennnianeeaens 536
McNeny v. Campbell, 81 Neb. 754 ... niiiriiiiernsrennaene, 814
Magneau v. City of Fremont, 30 Neb, 843............cccvnvnnnn 663, 706
Magoun v. Illinois Trust & Savings Bank, 170 U. S. 283............ 662
Mandel v. McClave, 46 Ohio St. 407 ........ ..cieiiiiiieiiiannes 288
Manhattan Life Ins. Co. v. Wright, 126 Fed. 82..............c0vas 637
Mann v. Keene Guaranty Savings Bank, 86 Fed. 51..........cc0.nn 413
Marion v. State, 16 Neb. 349 ....cocieiiitiiiirieneetrnrnianeones 577
Marsh v. Chickering, 101 N, Y. 396 ....c.ciiiiiiirinnenniieaeens 379
Martin v. Bond’s Estate, 64 Neb. 868.......0cvieviiana s 167
Martin v. Mershon, 3 Neb. (Unof.) 174.......00ceeieervnaicennns 416
Marvin v, Foster, 61 Minn. 154........ccieiiiiiiiii e 757
Massillon Engine & Thresher Co v. Prouty, 65 Neb. 496............ 447
Matter of Brooklyn Bridge, 75 Hun (N. Y.) 558..........c...0nn. 289
Viattison v. Marks, 31 Mich. 421 ...... o i, 534
reech v. City of Buffalo, 29 N. Y. 198. .....ivinniiiiiiiiiinnnnne. 667
Meigs v. Dimock, 6 Conn. 458. . ... coiniiiiiiiniiiiiiiiiaent 287
Melton v. State, 47 Tex. Cr. Rep. 451........ooiiiiiiiennnen .. 619
Mercantile Incorporating Co. v. Junkin, 85 Nob. 561........c0vv0en 664
Merrill v. State, 65 Neb. 509....ocvieeiiiiiiiiaiii i 443
Merwin v. People, 26 Mich. 298.....cccvviieianaiin.y e iiaeneens 68
Mette v. Feltgen, 148 TIL 35T, .. cvetiarnnetirimmnnennannaennnees 609
*Metz v, State, 46 Neb. 54T .. vivererrerenniiistrreanrenananacess 163
Meyers v. Smith, 59 Neb. 30......oiiieiiiiiiiiiiii e 727
“Miller v. Hanna, 89 Neb. 224 .......c.cviiiiviiieiiiniiiaenenns 166
Miller v. State, 16 Neb. 179 . ..ienrnterutiininrreanrteearanenes 312
Mills v. Kansas Lumber Co., 26 Kan. 574. ... .co.eieeniiiiiannenns 708
Missouri, K. & T. R. Co. v. Kansas P. R. Co, 97 U. S.491.......... 807
Missouri Valley Land Co. v. Bushnell, 11 Neb. 192. .. cvnrieinnennn 80
Moinett v Days, 60 Tenn, 431, ....veniiiririnrontiaiiinconeasnnn. 76
Moore V. City of Albany, 98 N. Y. 396 .......coveineniiivneneeenn. 667
Morse v. Chicago, B. & Q. R. Co., 81 Neb. 745......oovuniiin.n, 594, 297
Mowery v. Mast & Co., 9 Neb. 445. . .oovvneninininiieniiannnn, 721
Mulloy v. Ingalls, 4 Neb. 115 «.vruirnranerriiiennnniiinines 413
Munro v. Callahan, 55 Neb. T5.cceverieenvinrereiiieneiiinane.., 727
Murphey v. Sloan, 24 Miss. 658 ......veeetiitiiiiiiiiiiinain. 78
Murphy v. Commonwealth. *72 Mass. 2T 578

Myers v. McGavock, 39 Neb. 883 . ..oncvuomiimriniianirernannenn 80



xxiv CASES CITED BY THE COURT.

PAGE
Nance v. Falls City, 16 Neb. 85 «..evuvuuiineenennnnnnnn e 347
National Bank v. Matthews, 98 U. 8. 621......................... 80
Neal v, Vansickle, 72 Neb. 105 ..................o 0 789
Nebraska Central Building & Loan Ass'n v, McCandless, 83 Neb. 536, 252
Nebraska City v. Lampkin, 6 Neb. 27................ .. ... ... 798, 802
Nebraska Loan & Trust Co. v. Smassal, 38 Neb. 516.............. 189
Nebraska Telephone Co. v, City of Lincoln, 82 Neb. 59............ 664
Nebraska Telephone Co. v. Cornell, 59 Neb. 737.................. 443
Nederland Life Ins. Co. v, Meinert, 199 U. 8. 171.................. 638
Nelson v. Becker, 32 Neb. 99 .............................. .. 214
New Brighton Borough' v. Peirsol, 107 Pa. St 280, ..uuui L, 800
Nichols v. City of Minneapolis, 30 Minn, 545................... ... 339
Nickolizack v. State, 75 Neb. T 626
Nightingale v. State, 62 Neb., U 428
Nonnemacher v. Nonnemacher, 159 Pa. St. 634................... 539
Noreen v. Hansen, 64 Neb. 858 ................................ . 327
Northwall Co. v, Osgood, 80 Neb. T64............................ 329
Nortnass v. Pioneer Townsite Co., 82 Neb. 882................... 161
Norton v. Nebraska Loan & Trust Co., 40 Neb. 394................ 29
Nothdurft v. City of Lincoln, 75 Neb. 76.:......oviunniinn .. 338
O’Brien v. Philadelphia, 150 Pa. St. 589, 802
O’Connor v, Pittsburgh, 18 Pa. St. 187............................ 802
Ogden v. City of Philadelphia, 143 Pa. St.430.......... 803
Olmsted v. Noll, 82 Neb. 147...............o.ooi 28
Omaha & R. V. R. Co. v. Talbot, 48 Neb. 627...................... 739
Omaha S. R. Co. v. Beeson, 36 Neb. 361.......................... 718
Omnium Investment Co. v. North American Trust Co., §5 Kan. 50.. 179
Orchardson v. Cofield, 171 TII. 4o 504
Ord Nat. Bank v. Massey, 48 Kan, 62 711
Pacific Express Co. v. Cornell, 59 Neb. 864....................... 443
Parker v. Knightg Templar’s & Masons’ Life Indemnity Co., 70
Neb. 268 ... 638
Parker v. Lake S. & M. S. R. Co., 20 T1l. App. 280.................. 230
Parker v. Starr, 21 Neb. 680 ................................... 40
Parker v. Wells, 68 Neb. 647 ................................ 501
Parrish v. McNeal, 36 Neb. 727 ...........oooooiionio o 501
Payne v. Anderson, 80 Neb. 216 ............................ ... 291
Pearl v. Walter, 80 Mich. 317................................. 312
Peck v. Garfield County, 88 Neb. 635............................. 289
Pennington County Bank v, Bauman, 87 Neb. 25.................. 710
People v. Commissioners of Taxes, 23 N. Y. 242.................. 330
People v. Davenport, 13 Cal. App. 632 ... 626
People v. Fairchild, 105 Mich, BT 311
People v. McDaniels, 137 Cal. 192 ........................... . . 245
People v. Seeley, 117 Mich. 263 .............- - S
People v. Wadsworth, 63 Mich. 500, .o 310



CASES CITED BY THE COURT. XXV

PAGE
Peterson v. State, 79 Neb. 132...... PPN R 706
Pickens v. Knisely, 20 W. Va. 1...... R R AR 487
Pilisbury v. Alexander, 40 Neb. 242 . .. vvenenneniacnrearsaacannes 814
Piper v. Neylon, 88 Neb. 1% S b1
pittsburgh, C. & St. L. R. Co. v. Krouse, 30 Ohio St. 222........00¢ 426
Poessnecker v. Entenmann, 64 Neb. 409.........ccoovverercnereer 167
Porter v. Sherman County Banking Co., 36 Neb. 271.ccvivenennunn 720
Porter v. Woodruff, 36 N. J. Hq. 174. . coccevrrivennnrcareennrcers 76
Postel v. City of Seattle, 41 Wash. B30 e 339
Powell v. Greenstreet, 95 Mo. 13. ..o iiuunrinrreninineennennnee 284
Powers v. Bohuslav, 84 Neb. 179.....o0vieniiiinrererrnnnanencees 510
Preston v. Stover, 70 Neb. 632. . ..ot vinnrenrsnenee 50
Price v. Hobbsg, 47 Md. 353. ... .ccvureinneiarnnrannerinnns R 288
Pritchard v. James, 93 Ky. 306 .......coivvirinnirerrenmnenns 752
Pulver v. State, 83 Neb. 446 ... uvriaannnnanrinurenens 706
Purcell v. Lang, 97 Ta. 610 ... covriiieiiiniii e 832
Quackenbush v. Village of Slayton, 139 N. W. (Minn.) 716........ 334
Radzuweit v. Watkins, 53 Neb. 412 . ....oonrenonnnererenneeeres 27
Railroad Company v. Baldwin, 103 U. S. - R PRI 807
Rawling v. Kennard & Son, 26 Neb. -3 R 708
Raymond Bros. & Co. v. Miller, 5O Neb. 806...cvensvenrencanoennns 650
Reagoner v. Yates, 90 Neb. T87.....cvviirieninrmniinrnereernneens 509
Redemptorist Fathers v. Lawler, 205 Pa. St. 24, . it 609
Reed v. Gould, 105 Mich. 368.....cuvniiiriranrnirirneeneeeens T
Reed v. Village of Syracuse, 83 Neb. L, J P 336, 345
Reeder v. City of Omaha, 73 Neb. 845......ccivvnininvrianeene. 338
Reining v. City of Buffalo, 102 N, Y. 308, cirieeee i eraraennenes 339
Relyea v. Tomahawk Paper & Pulp Co, 102 Wis. 30L.........ccuvs 337
Ringo v. Binns, 10 Pet. (U. S) *¥269. .. 78
Robbins v. Barron, 32 Mich. 86 .....eveiaieiinniieecnenencenes 294
Roberts v. Moseley, 51 Mo. 282 .....ociiionnverrancannnnnconnns 754
Roberts v. Thompson, 82 Neb. 458 .........vveennirnneerercenns 825
Roberts v. Welgh, 192 Mass. 278 ...... .o 290
Roehner v. Knickerbocker Life Ins. Co., B2 N. Y. 167.....c0vvennen 639
Rosenbloom v. State, 64 Neb. 342 .. ....oociviiiriiiienerenens 658, 704
Royal Neighbors of America v. Wallace, 73 Neb. 409.............. 818
Russell v. Rumsey, 35 T1L 362. .. ... oviiiiniiiitiinaneceens 285
Russell v. State, 62 Neb. 512 .....c.ociiniivierereoans raereneane 431
Rye v. New York Life Ins. Co., 88 Neb. T07. ..o viiirienaveanarnes 639
St. Louis, I. M. & S. R. Co. v. Beecher, 35 ATk, 64. ... cieiieennnnnn 426
Saline County v. Gage County, 66 Neb. 844, ... 587
Salt Lake City v. Christensen Co., 34 Ttah, 88. ... coiiiii e 706
Sanning v. City of Cincinnati, 81 Ohio St. 142. . ... .o onn 662
Sanxay v. Hunger, 42 Ind. 44 ....oovvneriirniiiiii e 206

Sapp v. Christie Bros,, T9 Neb. TOL v ovverrrroranereieneseennans 378



xxvi CASES CITED BY THE COURT.,

PAGE
Sayre-Newton Lumber Co. v. Park, 4 Colo. App. 482............... 162
Scace v. Wayne County, 72 Neb. 162......................... ... 807
Schaefer v. City of Fond du Lac, 99 Wis. 833, ...oviiiiiiin. ... 337
Schley v. Horan, 82 Neb. 704 ....................... ....""" 413
Schmedding v. Northern Assurance Co., 170 Mich. 528............ 639
Schofield v. Walker, 58 Mich. 96.............o.oooo 415
Schoonover v, Saunders, 48 Neb. 463........................... 733
Schrandt v. Young, 2 Neb. (Unof.) 546........................ 814
Schumacher v. Great Eastern Casualty & Indemnity Co., 197 N.
Y88 T 632
Schuylkill Navigation Co. v. Thoburn, 7 Serg. & Rawle (Pa.) *411, 803
Scott v. Flowers, 61 Neb. 620 ..........o...coovvninn 50
Scott v. Howard, 3 Barb. (N. ¥.) 319 ... 288
Seaver v. Hall, 50 Neb. 878 ....oovviiiivunnnnnn, Cere i, 814
Sedgwick v, Tucker, 90 Ind. 271............... ... . 0 288
Seibert v. Todd, 31 S. Car. 206, 285
Selders v. Brothers, 88 Neb. 61 ..........................7"""" 701
Sellers v, Chicago, B. & Q. R. Co., 87 Neb. 222.................. . 379
Seymour v. Slide & Spur Gold Mines, 163 U. S 528................ 80
Shallenberger v, First State Bank, 219 U. S. 114............... ... 2
Sharpe v. New York Life Ins. Co., 5 Neb. (Unof.) 278........... .. 638
Sheehy v, Kansag City Cable R. Co., 94 Mo. 574............ ... 801, 804
Sheets & Grover v, Culver, 14 La. 449........................ . 536
Sheibley v, Fales, 81 Neb. 795.......................... " ... 113
Shepard v. Easterling, 61 Neb. 882....... L, 825
Sherman County v. Nichols, 65 Neb. 250.................. ... 727
Shields v. Town of Durham, 118 N. Car. 450.......... .. ... 347
Simar v. Canaday, B3 N. Y. 298............ . . . [ 288
Sindelare v. Walker, 137 UL 43 717
Sioux City & P. R. Co. v. Finlayson, 16 Neb. 578............. . ... 378
Slabaugh v. Omahg Electric Light & Power Co., 87 Neb. 805....... 801
Slade v, Swedeburg Elevator Co., 39 Neb. 660.................... 447
Smails v. White, 4 Neb. 353............... ... 49
Small v. Sandall, 48 Neb. 318 ... 327
Smith v. Cleveland, 17 Wis, TBE6 337, 346
Smith v. Neufeld, 57 Neb. 660.................... """ 206
Smith v, Potter, 92 Neb. 39............... ... T 282, 292
Smith v. State, 5 Neb. 181 ................. 7" 618
Smith v, Supreme Lodge, K. & L. G. P, 123 Ta. 676............... 818
Snyder v. Yates, 112 Tenn. 309 ... 709
Solomon v. Fleming, 84 Neb. 40.............. . ... /7T 549
Southern Bell Telephone & Telegraph Co. v. Francis, 109 Ala. 224 .. 801
South Platte Land Co. v. Buffalo County, 7 Neb. 253.............. 102
Spence v. Miner, 90 Neb. 108.................. ... 727
Springer v, City of Detroit, 102 Mich. 300............. . ... 348
Springfield Fire & Marine Ins. Co. v. Peterson. 93 Neb, 446........ 449

Squire v. Compton, 9 Vin. Abr, (Eng) 227...................... . 286



CASES CITED BY THE COURT. - xxvii

PAGE
Stahnka v. Kreitle, 66 Neb. 829........cvtirviernrsconssnoseoeens 698
Standard Life & Accident Ins. Co. v. Sale, 121 Fed. 664............ 818
Standard Oil Co. v. Helmick, 148 Ind. 457.....c.coviviirnneenns 379
Starke v. Chicago, B. & Q. R. Co., 82 Neb. 800....ccvveeennrennnnn 739
State v. Ball, 90 Neb. 307 . .vvurrinieennriconasorerrancsanenons 358
State v. Barton, 88 Neb. 576 ..cueivieerinerniiiienieenneeunnans 825
State v. Boyd, 63 Neb. 829 ... ciuuiiiinieniriiiraarnianenans 664
State v. Brown, 15 Kan, 400 .....ccevetieiiiiiiniiiineiianen 618
State v. Campbell, 40 Wash. 480 ....... ..o 245
State v. Clough, 71 N. H. 594 . .viivtiiniineeeecionniraiinneanns 301
State v. Culver, 5 Neb. (Unof.) 238.....c.cciiiiiiiiaeeienes 312
State v. Edwards, 26 Neb. 701 ... .. itieietiiiiaeenroneens 102
State v. Eskew, 64 Neb. 600 ..........ooiiiiiiieiioinieinines 443
State v. Gillett, 56 Ta. 459 ... .o vt 246
State v. Green, 27 Neb. 64 . ...t immiiiiiieiiraes e 663, 706
State v. Hanson, 80 Neb. 724.......c.criiiiiiiernerrantnncenes 789
State v. Hattabough, 66 Ind. 223......... . cciiiiieiacnccnensnnn 245
State v. Hay, 45 Neb. 321 ..tvvireeraniiriionconcartsanncsnsanns 763
State v. Irwin, 9 Idaho, 35 ..ccovievecrieniiannns erevenasevenns 626
State v. Xarr, 64 Neb., 5Lld.....iooieinieitiiiimininrnenanieeens 796
State v. Kearney County, 12 Néb. A..ccuuetiiniinnieneereenns 586
State v. Kent, 22 Minn. 4L ..ccvveniiaiiiiiiiiiiiiiiiiiiiiinnn 312
State v. Kosky, 191 MO, Leverreeaneerneneiiiieerunnnnaesonsicnens 68
State v. Lancaster County, 6 Neb. 474 ..c.ciivinieeieniiineennen 49
State v. Lancaster County, 17 Neb. 85 .....ocviieeiiniiinenss 49
State v. McCoy, 87 Neb. 385 ..vcvvrrevnenerrieniieieieeeenns 677
State v. Mason, 19 Wash. 94 ... ..iiuiiiiiaiiii e, 165
‘State v. Merchants Bank, 81 Neb. 704 ......cocuiiiiiieniianens 727
State v. Pacific Express Co., 80 Neb. 823 ......cooviiiinnennnnnen 681
State v. Porter, 69 Neb. 203 ...cveeeariireiiiietiirinenenns 438
State v. Reiff, 14 Wash, 664 ... ..coeeriiiiiiiiiaines 245
State v. Smith, 35 Neb. 13 .....oovvvireninnn e 763
State v. Stuht, 52 Neb. 209 ....oiimieniiiiiiiii e 50
State v. Wickenhoefer, 6 Del. 120. .. ... .ot iiiiiiiiieiiioreesenn 662
State v. Williams, 139 Ind. 43 ....... e e it 430
State Journal Printing Co. v. City of Madison, 148 Wis. 396....... 336
Steacy v. Rice, 27 Pa. St. 5. .cvvvriiirieririiiiiiiiinanan, 754
Steele v. Gellatly, 41 I11. 39 ..... e s ieasas st seras ety .. 285
Steiner v. State, 78 Neb, 147 ...vvvet e rerrionnraieenrannnens 30
Steinkamp v. Gaebel, 1 Neb. (Unof.) 480 ..........oooovviiiiinns 730
Stephenson v. Empire Life Ins. Co., 76 8. E. (Ga.) 592............. 638
Steuart v. Beard, 4 Md. Ch. 319 ....covviiemieniiiiiiiiinnns 287
Stewart v. Jenkins, 6 Allen (Mass.) 300.......0ccviviiieinan . 331
Stone v. Omaha Fire Ins. Co., 61 Neb. 834..........cccccivnnn.nn. 91
Stoney Creek Woolen Co. v. Smalley, 111 Mich. 321, ... c0ceennn.. 312
Stratton v. MeDermott, 89 Neb. 622 .....cocvvveiininiennnnnn 163, 481

Strayer v. Long, 86 Va. 55T . ..cueiurorereiiieiiiionantiniannns 2388



xxviii CASES CITED BY THE COURT.

PAUE
Streeter v. Stalnaker, 61 Neb. 205. . ...uuuvuunenreunnnne ... 807
Stricklett v. State, 31 Neb, 6T4....0uuvernreenrnn s, 49
Stull v, Masilonka, 74 Neb. 309 ........covuenriinennnnninn.. 15, 162
Stull v. Masilonka, 74 Neb. 322........coverunnsirmnnnnnnnn.. 480
Succession of Marsal, 118 La. 212.........o.uunrirrnnrunnnnn.. 833
Sully v, Goldsmith, 32 Ta. 397...........cocviiinrinnnnn, 53
Sutton v. Snohomish, 11 Wash, 24.............o0ovueniinnn s, 347
Suydam v. County of Merrick, 19 Neb. 155. .. .....oovnnrennnn.. .. 102
Svanda v. Svanda, 93 Neb, 404.................oo0oirnn 545
Sweeney v, Berlin & Jones Envelope Co.,, 101 N. Y. 520............ 379
Swett v. Antelope County Farmers Mutual Ins. Co., 91 Neb. 561.... 639
Sylph Mining & Milling Co. v. Williams, 4 Colo. App. 345.......... 162
Tate v. Kloke, 93 Neb. 382 ......uvvuniirrnrnnnsssnsannnnn . 582
Tate v. Rakow, 84 Neb. 459. ... ..uotuirirennnnnnnernan ., 207
Taylor’s Heirs v. Watkins, 43 Ky. 561...... .couvureuunnnrnnnnn. .. 162
Templeton v. City of Tekamah, 32 Neb. 542.................. 663, 706
Territory v. Harris, 8 Mont. 140 ................................ 32
Thomas v. Grand Lodge, A. O. U. W., 12 Wash. 500............... 818
Thomas v. Taylor, 224 U. 8. 73........ovvvineenneininn . 135
Thompson v. Chicago, B. & Q. R. Co., 84 Neb. 482................. 294
Thompson v. Insurance Co., 104 U. 8. 25%..........5 ............ 638
Thompson v. State, 6 Neb. 102 ...............ooooveiinni. .. 242
Thompson & Sons Mfg. Co. v. Nicholls, 52 Neb. 312............... 650
Thomsen v. Dickey, 42 Neb. 814......oovvviuneneerinnnno oo, 289
Thornburg v. Wiggins, 135 Ind. 178....c.ovvvunnenonnnnnnn ... 609
Thurman v. State, 27 Neb. 628........coovvnuinns i, 618
Tindall v. Peterson, 71 Neb. 160...............00euuunernnnnnn. .. 13
Tisdale v. Tisdale, 2 Sneed (Tenn.) £95..............o.ovonooo... 76
Tonkawa Milling Co. v. Town of Tonkawa, 15 Okla. 672........... 275
Touzalin v. City of Omaha, 25 Neb. 817.............ovvvnenno ..., 49
Tracy v. Talmage, 14 N. Y. 162......oviunnenenennnn . 782
Trainor v. Maverick Loan & Trust Co., 80 Neb. 626....00eveee.. ... 664
Trester v. Missouri P. R. Co., 33 Neb. 171...............00ooii.. 791
Trisler v. State, 38 Ind. 473.............ooooiiiiiiiin . 165
True v. Nicholls, 2 Duval (Ky.) 547, oo, 752
Trumble v. Trumble, 37 Neb. 340............oo.oeuiunionnn ... 49
Trustees v. Greenough, 105 U. 8. 5%7.................ooooooiio .. 92
Trustees of Columbia College v. Lynch, 47 How. Pr. (N. Y.) 273.... 330
Tukey v. City of Omaha, 54 Neb. 370:........................... 62
Tyler v. Winder, 89 Neb. 409........coou o, 331
Unger v. Leiter, 32 Ohio St. 210...............coooiiiiiunn. .., 288
Unlon P. R. Co. v. Keller, 36 Neb. 189.................o0ooni . 295
Union State Bank v. Hutton, 61 Neb. 571......................... 709



CASES CITED BY THE COURT xxix

PAGE
vanderpool v. Partridge, 79 Neb. 11 T 379
Van Etten v. State, 24 Neb. 734............ T 312
Van Frachen v. City of Fort Howard, 88 Wis. 570....cocvevnrrvens 348
Van Wanning v. Deeter, 78 Neb. 282.......cocnneerernomcnorrannes 807
Varner v. Interstate Exchange, 138 Ia. P11} D 822
Vestal v. Morris, 11 Wash. 451, ... .o vveiiiornnnnrremnemonests 290
Village of Dodge v. Guidinger, 87 Neb. LV T DI 663
Voght v. City of Buffalo, 133 N. B 1.3 T R LR R 667
Wade v. Belmont Irrigating Canal & Water Power Co., 87 Neb. 732.. 147
Waldow v. Beemer, 45 Neb, 626........cccovenieiererrrrrereee 167
Wallace v. Myers, 38 Fed. 184. . ... . .viuernnnirarennnrneeneses 839
Wallace v. State, 91 Neb. 158 ... .o..vvmunirrranocnenenmeess 441, 576
Walters v. City of Ottawa, 240 TH. 259. ... ..oonvmrnerrrencnners 339
Ward v. AZ0tna Life Ins. Co., 82 Neb. 1T D 632
ward v. Dulaney, 23 Miss. 410 .. ..oooiiiiiiniiineriinnrrenens 539
Warren v. Brown, 31 Neb. 8...couiiivnenniiiarrreranenoneneees 366
Warren v. State, 79 Neb. 526. ... ..ccviveiinmranrennnrameeens 245
Waters-Pierce Oil Co. v. Texas, 177 U. S, 28......cvvmvenncnrnenees 5
Watts v. Gantt, 42 Neb. 869 ......ovvirancriinnmrnrerreneees 489
Weitzel v. Leyson, 23 S. Dak. 367......couvenrmenennrnnmeeens 814
Wells v. Pennington County, 2 S. DaK, 1.eerenreaanannaescosonans 807
Wells v. State, 90 Miss. B16...c.enviernrninneruarenenencree 68
Welsh v. Briggs, 204 Mass. 540. . ....oviiiniiiurnnaerranurrees 290
Werk v. Illinois Steel Co., 154 T11. 427.. .. .cvuurnarrcrnnerrnre - 230
Werth v. City of Springfield, 78 Mo. 197.....coverircvenvennres 800, 804
Western Commercial Travelers Ass'n v. Smith, 85 Fed. 401........ 632
Western Travelers Accident Ins. Ass’n v. Munson, 73 Neb. 858.... 632
Western Union Telegraph Co. v. Wilhelm, 48 Neb. 910............ 814
Weston v. Syracuse, 158 N. Y. 274 ... ovevhinnnnanvennnnererees 667
West Point W. P. & L. L. Co. v. State, 49 Neb. 223....0cviienennens 49
Wheeler v. Kirtland, 27 N. J. Eq. 15,7 A 289
Wilcox v. Saunders, 4 Neb. 569.....cicvarvnrennennerrreraenees 721
Wilkie v. New York Mutual Life Ins. Co., 146 N. Car. 513.......... 639
Wilkinson v. Parish, 3 Paige Ch. (N. Y.} *658.....cceerervvevenns 289
Williams v. Courtney, 77 Mo, 587.. ... ccivevienenrrvmncennneevees 285
Williams v. Kinney, 43 Hun (N. D20 T T e R R 286
Williams v. Miles, 68 Neb. 463 ....ccccierravneannnne e 494
Williams v. Miles, 73 Neb. 183 ...cvieereenrrarnnaennnmvnnerens 727
Williams v. State, 91 Neb. 605. ..o voveenrariiinriannrmeenens 576
Williams v. State, 61 Tex. Cr. Rep. 356.....ccooiuiiiinenniennens 619
Wilson v. State, 87 Neb. 638 ... icvreerreriimtancnrinerans 626
Wilson v. Wernwag, 217 Pa. St. 82 ... .cuceerrvrccannirrneenns 815
Wirth v. Weigand, 85 Neb. 115 . coveivvuinnnenrenneaerertenens 727
Wiruth v. Lashmett, 82 Neb. 375...cocovivarenneinianennnns e 822
Wisner v. Chamberlin, 117 TIL 668 ......cvienrarreccenrene cnees 170

Wittenberg v. Mollyneaux, 55 Neb. 420 . .1 ittt 814



XXX CASES CITED BY THE COURT.

PAGE
Wright v. Smith, 23 N. J.EQ. 106« vvvrernvnineerennnnnnnnn.. .. 75
Wylie v. Charlton, 43 Neb. 840 .............cooovuiisnnno .. 288
Yager v. Exchange Nat. Bank, 52 Neb. 821....................... 603
Yates v. Bailey, 206 U. 8. 181 «.vvvvneeinnniinniiannnnn . 123
Yates v. Bank of Staplehurst, 206 U. 8. 3 123
Yates v. Jones Nat. Bank, 206 U. S. 83 o, 122
Yates v. Utica Bank, 206 U. 8. 181 «.ovvvvannnnennnnnnn ... 123



STATUTES AND CONSTITUTIONAL PROVIS-
IONS CITED AND CONSTRUED.

NEBRASKA,

CONSTITUTION. PAGE
Art. I, s8ec. 12 ... . iieiiiiiiiiienonns e reseieserstetenanasanes 244
Art. T, 86C. 21 vttvvnenunnuinuacnsaonetin e 800
B T 0 Y- I A R 1, 47.
ATt JIT, 8€C. 1B wuvvrvvnerrvananuere covtotnnnranasstascansassns 48
Art. V, 8668. 1, 26 .ovvevuinirnneennncenneriniirinaieieaannns 438
ATE. V, SEC. 2 vvenerrsevnnoannsaasaaaae noiossanassosstnessenses 440
ATt IX, 8€C. 1 tieevuncverennronansossansoresrsonsacsasnsccsnens 658
ATt IX, 8€C. 3 cuveeneronerronnocssssosnsssosannnsaarnonses 169, 289

SEsSSION LAWS,
Laws 1879,

P. 180, SEC. 46 «uvevrnnrriuncnnratsineontae i e 805
P. 334, secs. 144, 145 ... 0t iniearrnteintaiartonaeriieanteanaen, 98
Laws 1881
Ch. 61, BEC. 15 uveevennsnnerroonenensconentsneaneonsansans ee. T02

. Laws 1887
Lo): T -1 T g R R R R R 99
(o) T 11 < O R RELEERRRR: .. 49
Laws 1907
(o) T 1 T E R R LR R RN PR R R 831
P 7 TP 46, 55
CH, 90 cvvvteevnannunsueessnnnonnsoanasssans N reeree e taans 679
Laws 1909
Ch. 10, secs. 4547 ...cvnvierrtiiioaaaes ettt rer et eiiaaaae 2
Laws 1911 .
Ch. 8, SEC. 45 ...cevvenoronnnosarsosssrossionastotanansasensens . 1
Ch. 8 P. 85, BEC. 2 cuvvervrranastansssiesonnasuronscracesssnecs . 4
Ch. 105 «eeeveenrooascsssoessssanasstsosossarsessnsssassasannans 792
ANNOTATED STATUTES.
1903.
1. 11 A TR R R TR R 284
808, T606, TOLL teuvvrvnenrereeuenarnenetonieeriensnsiseanasasss 140



XxXii STATUTES, ETC., CITED.
. 1907.

Bec. 4440 .. e

Becs. 6135, 6136 ...ttt e

Secs. 8290, §291, 8410 ...ttt e

Bec. B304 ..t
1909.

8eC. 10856 ..ot e e

Bec. 10941 ..ot e
1911

L

Sec. 7165 ........iveuuvu.... e e e e i e,

Bec. BI05 i

COMPILED STATUTES.

1893.

Ch. 13a, art. I, sec. 67, subd. IV_ ...................

Ch. 77, art. I, 8ec. 123 ..oovvuninneninnnninn e,
1899,

Ch. 77, art. V, 86C. 4 «vvvnnenniinn it iiiee e e
1901,

Ch. 77, art. I, 8eC. 154 ..oivnnerniniininneeaeineen .

Ch. 93a, art. II, sec. 28 ....ooouiuiiiniiie i

Ch. 93¢, art. III, 8€C. 2 . ..ooivvniine et iie e
1905.

Ch. 12¢, sec. 160 ..ottt NS

Ch. 28, s6C. 5 ..o

Ch. 78, secs. 1829 ....oooiiiiiiiiiit i i

Ch. 78, sec. 46 ...t
1907,

Ch. 13, art. T oot e e
1909.

Ch. 14, art. I, 8€C. 59 -vvvnivnniii it

Ch. 89, art. IV ...ooiiiiii i e 567,

Ch, 89, art. IV, secs. 1, 8 ..ovoviiineiiinnni i

Ch. 89, art. IV, sees. 1, 12 ...vovuieninninnnnnnnnnnn. ...
1911.

Ch. 13, art. T, sec. 126 «....ovvuvinniiniinne e,

Ch. 13, art. I, sec. 129, subd. 14 ...........oooeuinionio. ..

Ch. 13, art. IIT, sec. 48, subd. 55 .......ooovuivunnrnennnnnon. ...

Ch, 13, art. IIT, S€C. 83 ....iiiiiiiinneiniiiniin e,

Ch. 16, secs. 126, 215 ......ooiiuiiiiiinaii i

Ch. 21 ..ovviiiiii i, e

Ch. 21, 8€C. 4 .oovvinn it

Ch. 23 oo

Ch. 23, scc. 1 ..ot Ceeeae i,



STATUTES, ETC,, CITED. XXXiil

PAGE

Ch. 23, 8668, 1, 176 «.vinrenrenineneinneenusncnoanonssaoneenenns 831
Ch. 33, S€C. T cevvervnoasreriacnnnacacenses W eseeessnssssesseans 220
Ch. 33, S6CS. 8, 22. .t turenrenrtoirranvnneaonsatasaancanrastuecnns 216
Ch. 34, SEC. 2 +vvvvvvnenronenaoannsosaasasiassonsocees [P 118
Ch. 40, SEC. 20 «onveeanuerornnrsaseosssanssnsasansonesnersanes 236
Ch. 40, SEC. B0 1 vveervinrnneneseanseeansareoneseenaasesntecense 235
Ch. 41, SEC. 1 «eeurvnivnnannnesarrueannaesarsenttsasnsssrssncess 534
Ch. 41, SEC. B2 teveuennirerrsessrrenesnasucecsattonaanocconenns 529
OI 5O vnee e enasonennnesnsassoossnsnenecatsossosasssasossnnsons 152
Ch. 53, S8EC. 1 +evvuueverrannannoresssoasoaasnesnssnarasonatcaccns 325
Ch. 53, SEC. 2 vervvrvrorssnnacesosooanuassusssascsnnanntssatens 488
Ch. 67, SEC. 14 .vuvvuevuriuonaroarontonnnennsssosnonnsasonansenns 313
Ch. 72, art. I, SEC. 3 . ivterareennaurareanitonacrononsnaranenens 419
Ch. 72, art. VII, SEC. 5 ..rvrneireneneneornneaessaerstaanoansans 679
Ch. 72, art. VII, sec. 14, subd. @ ......ooivmiininnimrinonrannsns 679
Ch. 72, art. VII, sec. 15, subd, € «vovvnnnniieinnnieniiaaaieonen 680
Ch. 73, SEC. Bl teuvrnnterrnerennsaeonnnn s eitoostntnaecrenes, 189
Ch. T3, SEC. B3 +evvreerrnvinnnnceosocstonneanaotorcmasenanaaene: 609
Ch. 77, art. I, S€C. 56 «oevrrrineitiinerneaniaeeearniitnarencns 792
Ch. 77, art. I, s€C. 110 ... .cnnoiiiiiiiirnnan e 103
Ch. 77, art. I, sees. 112b, 112C .. .cvvivrnaveinnennnnineraeenonne 793
Ch. 77, art. T, secs. 120-124 ....covviimnniriiiannitinuaanaanees 106
Ch. 77, art. I, secs. 162, 163 ..eovveinnnnimrmnnenneiiinniinnns 3
Ch. 77, art. I, seC. 212 . ...eurennrinnnrannracnannnuaaenernns 169
Ch. 77, art. VIII, S€C. 1 . ..vuuurreeansannaroonensucscinrssaonnns 836

CopE

T R LR R PR PR R LR 214
BCS. 23, B9 L ent e 283
L 7 R LA 730
T . T R R R 158
SEC. 106 +ovvvcvnmerunuaaesnonassesiosoresasssaseetatosassacnos 188
SecS. 181, 182 1 ovuretiiet i e 593
Ty 1. S R EEEREEREE 147
SEC. 148 4ottt iiee et bttt 282
T . 7 R LR R PR 650
BEC. 320 tetttieieic et 491
SEC. 890 vverierine b e e st a ettt e e 771
SO0, 442 ottt et a e 42
Secs. 581, 582 . .iiiiiiiriareiiii i et 167
T 11 7. N R P R R R PR 726
S8, 602, B0 - vurrerrnnat i e 41
T T .. 1 T R R 170
SeCS. 958, 9580 « v veeinrr st et 416
S0, 100D v v s e eee e et e e e e 572

Secsg. BOD, 502a ....vciiiie ity B RN



N
XXXiv STATUTES, ETC., CITED.
PAGE
Secs. 116, 419, 493 .. ...ttt e 67
SC. 124D .o 592
BeC. 251 e 219
Sec. 327 et e, 244
Secs. 883, 364 ..ttt e e e 302
BeC. 465 ... 164
UNITED STATES.
CONSTITUTION.
Amendment XIV ......oooiiiiiiiiiii i 1
COMPILED STATUTES, 1901.
PoBBLb . 134
REVISED STATUTES.
I L 805
Sec. 8893 ... 429

Sec. 5239 ............ seseseenceaanns ceteitseeas tetiaeceniiinans 121



CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1913.

STATE, EX REL. GRANT G. MARTIN, ATTORNEY GENERAL,
APPELLANT, V. FARMERS & MERCHANTS BANK OF OAK-
LAND, APPELLEE.

FiLEp JANUARY 16,1913, No. 17,505.

1. Statutes: AMENDMENT. Section 11, art. ITI of the constitution, “No
law shall be amended unless the new act contains the section or
sections so amended, and the section or sections so amended shall
be repealed,” required that the section as amended shall contain
all that is substituted for the original section, and the original
section shall be entirely repealed.

9. Banks: “BANKING Acr”: CoNsTITUTIONALITY. The proviso to sec-
tion 45 of the banking law, as amended by the act of 1911 (Laws
1911, ch. 8), and the proviso to the repealing clause of that act
which attempt to keep the amended sections in force as to such
banks as change to national banks before a specified time, and to
repeal the amended sections as to all other state banks, violate
the clause of amendment XIV of the federal constitution which
guarantees the equal protection of the laws, and are void; but this
does not affect the validity of the remainder of the act, since these
provisos cannot be regarded as inducement to its passage.

APPFAL from the district court for Burt county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

Grant G. Martin, Attorney General, and E. J. Clem-
ents, for appellant.

Stout & Rose, contra.
4 @
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State v. Farmers & Merchants Bank.

SEDGWICK, J.

In 1909 the legislature enacted a statute entitled “An
act for the regulation, supervision and control of the busi-
ness of banking, and to provide penalties for its viola-
tion.”  Laws 1909, ch. 10. Section 43 provided for state-
ments to the state banking board once in six months show-
ing the average daily deposits for the period subsequent
to the next preceding statement, and that the state bank-
ing board shall within 30 days after such statement levy
assessments thereon, the first four assessments to be one-
fourth of one per cent. of the average daily deposits, and
afterwards one-twentieth of one per cent. It was pro-
vided that the first statement should be made within 30
days after the act took effect, and the second on the 1st
day of December, 1909. Section 46 of the act, as origin-
ally enacted, provided that as soon as the assessments
were made the bank should “set apart, keep and maintain
in their said banks the amount thus levied against them,”
and that the amount so kept should constitute a “deposi-
tors’ guaranty fund,” payable to the state banking fund
on demand for the uses and purposes hereinafter pro-
vided. Section 47 of the original act provided that if the
funds from any cause prior to July 1, 1910, should be
reduced to an amount less than one-half of the one per
cent. of the average daily deposits, or after that date
should be reduced to an amount less than one per cent,
of the average daily deposits, a special assessment should
be levied to cover such deficiency not exceeding one per
cent. of the average daily deposit in any one year. All
proceedings under the act were enjoined by the federal
courts. The injunctions were continued in force until the
supreme court of the United States determined that the
act did not violate any provision of the federal consti-
tution. Shallenberger v. First State Bank, 219 U. 8. 114.
The mandate of the supreme court reversing the decision
of the lower court was received and filed in the ecircuit
court on the 30th day of March, 1911, Thereupon the
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legislature of 1911 enacted chapter 8 of the laws of that
vear, entitled “An act to amend sections * * * 45, 46,
47 and 58 of chapter 8 of the Compiled Statutes of 1909
(being sections 45, 46, 47 of the act of 1909 above quoted,
and other sections) * * * and to repeal said original
sections * * * as the same now exist, and to declare
an emergency.” As amended by the act of 1911, section
45 provides that the first statement should be made on the
1st day of Jume, 1911, and every six months thereafter,
and that the assessment should be made on the first day
of the month next succeeding the statement. There was no
other change made in the section, except that the proviso
- hereinafter quoted was added thereto. Section 47, as it
now is by the act of 1911, substituted the date July 1,
1912, for July 1, 1910, as it was before the amendment.
Otherwise the section is unchanged. Nothing had been
done under the act while its operation was suspended dur-
ing the litigation in the federal courts, and the plain pur-
pose of the legislature in amending these two sections was
to postpone the commencement of proceeding under the
act; that is, to make the statute express the result that had
already been brought about by the action of the federal
court. This respondent, prior to the year 1909, was a cor-
poration organized under the laws of this state and doing
a general banking business, and continued until on the
26th day of May, 1911, when it surrendered its state char-
ter and became a national bank under the act of congress.

In October, 1911, the attorney general began this action
in the district court for Burt county to procure a writ of
mandamus to compel the respondent to file with the state
banking board a statement “showing the average daily de-
posits in the Farmers & Merchants Bank of Oakland, Ne-
braska, for the six months next preceding the 25th day of
June, 1909 ; for the six months next preceding the 1st day
of December, 1909 ; for the six months next preceding the
1st day of Jume, 1910; for the six months next preceding
the 1st day of December, 1910; and for the period between
the 1st day of December, 1910, and the 26th day of May,
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1911, exclusive of public money otherwise secured.” The
district court refused the writ and dismissed the action,
and the relator has appealed.

By the act of 1911 the following proviso was added to
section 45: “Provided, however, that if any bank now
operatinig under a charter issued by the state desires to
go into voluntary liquidation or change to a national bank
before the assessments provided for in this section become
due and payable, the provisions of this section shall not
release said bank from the payment of any assessments
now due from it to the depositors’ guaranty fund as pro-
vided for in chapter 8 of the Compiled Statutes for 1909.
In the event that any bank now operating under a charter
issued by this state voluntarily liquidates or changes to
a national bank before the assessments provided for in
this section become due and payable, the provisions of
chapter 8 of the Compiled Statutes for 1909, shall, in so
far as said banks are concerned, be in full force and effect
and shall govern and control, and in the event said bank
goes into voluntary liquidation or changes to a national
bank before the assessments provided for in this section
become due and payable, the provisions of chapter 8 of
the Compiled Statutes for 1909 shall be and remain in
full force and effect, and the amount due from said bank
on the assessment provided for in chapter 8 of the Com-
piled Statutes for 1909 shall be paid by said bank to the
secretary of the banking board; said amount shall be by
the secretary of the banking board placed on deposit to the
credit of the depositors’ guaranty fund in any bank to be
designated by the secretary of the banking board, said
funds to be subject to the order of the banking board.”
Also the act of 1911 (laws 1911, sec. 2, p. 85) repealed all
of the aforesaid sections “as the same now exist,” and to
the repealing clause added the following proviso: “Pro-
vided, however, that nothing in this act contained, re-
pealing any part of chapter 8 of the Compiled Statutes
for 1909, shall be construed to release any chartered bank
in this state that goes into voluntary liquidation or chan ges
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from a state to a national bank before the assessments
provided for in this act become due and payable, and in
the event any bank operating under a charter voluntarily
liquidates or changes from a state to a national bank be-
fore the assessments provided for in this section become
due and payable, then the provisions of chapter 8 of the
Compiled Statutes for 1909, in so far as they affect said
bank, shall be in full force and effect and are not repealed
by this repealing clause.” The purpose of these two pro-
visos and the effect thereof, if they are valid, was to
classify state banks, putting those which should continue
as state banks after July 1, 1911, into one class, and those
which shonld become national banks or cease to do busi-
ness as state banks, before that date, into another class,
and requiring the one class to pay into the banking fund
the amount of all assessments that would have been made
under the original act prior to the 1st day of July, 1911,
if the operation of that act had not been suspended, and
relieving the other class from the obligation to make such
payments. _

1. The respondent insists that the original sections
were entirely repealed by the act of 1911, and that no
liability can be predicated thereon; that the provision of
section 11, art. IIT of the constitution, that “no law shall
be amended unless the new act contains the section or
sections so amended, and the section or sections so
amended shall be repealed,” requires the legislature to re-
peal the whole section when it is amended, and that it is
incompetent to repeal it in part only. The relator insists
that, if the constitution forbids such repeal, then the
whole act of 1911 is invalid, and the defendant is liable
under the original act. He cites Waters-Picrce 0il Co. v.
Texas, 177 U. S. 28, upon this proposition. In that case
it was held: “A repeal of Tex. act 1889, permitting for-
eign corporations to do business in the state, does not re-
sult from the provision of Tex. act 1895, exempting labor
organizations, on the ground that this provision is un-
constitutional, since, if it were so, the entire act would
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be void and could not operate as a repeal of the former
act.” (44 L. ed. 657.) The court in that case, however,
was considering the fourteenth amendment to the federal
constitution. It was not considering, and had no occa-
sion to declare, the force and effect of the clause of our
constitution above quoted. The meaning of this provi-
sion is that the section as amended shall contain all that
is substituted for the original section, and the original sec-
tion shall be entirely repealed. The legislature could, of
course, repeal the original section, and then so frame the
amended section as to contain such parts of the orig-
inal section as desired. If we consider that the proviso,
which is a part of the section as amended, re-enacts the
former law, so far as it relates to banks which nationalized
before July 1, 1911, and that the whole of the former
sections specified in the repealing clause are repealed, and
so evade the provision of our constitution in that regard,
the question still is, whether, in connection with the other
proviso quoted, it is valid legislation.

2. Can banks be classified upon such basis for such a
" purpose? Amendment XIV to the federal constitution
extends the equal protection of the laws to banks and in-
dividuals interested in banks. It is contended that to dis-
tinguish between banks that continue as state banks and
those that become national banks would be allowable for
some purposes under the authorities, and that when so
classified they may be subjected to different restrictions.
The basis for classification must have some relation to the
purpose for which the classification is made. Banks may
be classified upon the basis of the amount of their capital
stock for some purposes. Our statute so classifies them.
A bank with a capital stock of $25,000, or more, may be
located in towns and villages of 1,000 inhabitants, but
banks with less capital stock cannot. A statute that pro-
vided that banks with a capital stock of $25,000 should
be exempt from assessments for the guaranty fund while
participating in the benefits theréof, but banks with a less
capital should not be exempt from such assessments, would
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not afford the small banks the equal protection of the
laws. The federal statute authorizes banks to become
national banks and provides the manner of so doing. The
statute cannot prevent such action, nor add to the qualifi-
cations or conditions prescribed by the general govern-
ment. Our statute prescribes a penalty of $50 for each
day that the statement of average daily deposits is de-
layed. If the time fixed for making these statements has
not been changed as to banks that nationalized prior to
July 1, 1911, it would seem that they are liable to this
penalty also, as well as for the specified assessments. If
such legislation is valid, banks would be effectually de-
terred from making such a change. It seems clear that
banks cannot be classified upon such a basis for the pur-
pose of subjecting one class to such burdens from which
the other class is relieved. It would manifestly refuse the
banks so burdened the equal protection of the law. These
provisos cannot be considered as an inducement to the
passage of the act. It cannot be supposed that so reason-
able and necessary legislation, relieving state banks in
general from such unconscionable burdens, would not be
- enacted if banks which became national banks, while the
operation of the former act was suspended, were also re-
lieved. .
The judgment of the district court is
AFFIRMED.

CHARLES A. CURRIER, APPELLER, V. SETTY SCHMIDEKE
TESKE ET AL., APPELLANTS.

FrLEp JANUARY 16,1913, Nos. 16,859, 16,862.

1. Mortgages: FORECLOSURE SALE: INTEREST CONVEYED. The sale of an
jnterest in real estate on foreclosure of a mortgage can only con-
vey the interest of the mortgage debtor, and where he only owns
a life estate that s all that is sold, although the purchaser may
have supposed he bought and acquired the whole title.
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2. Ejectment: LIMITATIONS: REMAINDERMAN, When the mortgage
debtor whose life estate had been sold at the mortgage foreclosure
died, the title vested in the purchaser at the mortgage foreclosure
sale terminaied, and the remainderman owning the fee was then
entitled to bring his action in ejectment for possession.

3. Mortgages: FORECLOSURE SALE: RIGHTS oF PURCHASER, Where the
decree in a case of mortgage foreclosure upon real estate is against
the mortgage debtor and his interest in the premises is sold under
the decree to satisfy the same, the purchaser at the foreclosure
sale will not be deemed to have purchased any greater interest in
the premises than that which was appraised and offered for sale;
and, where the mortgage sale satisfied only the mortgagor’s debt,
the purchaser will not be deemed to have acquired any right
against an interest in the land which belonged to another who wag
not made a party to the suit.

APPEAL from the district court for Madison county:
ANSON A. WEICH, JUDGE. Reversed,

John J. Sullivan and M. D. Tyler, for appellants.
William V. Allen and Willis E. Reed, contra,

HAMER, J.

This is not the original case reported in 82 Neb. 315,
and on rehearing in 84 Neb. 60, although the facts were
the same, with one exception hereafter stated. That case
was an action of ejectment, and this case is an action of
ejectment, and the names in each case are the same; but
that case was brought by the plaintiff in this case during
the lifetime of Eugene R. Currier, the plaintiff’s father,
and Eugene R. Currier’s interest had been sold under fore-
closure proceedings, which are set out in the case re-
ferred to. He had owned a life estate in the property in
controversy, which the defendants in that case pur-
chased, and the interest which they held expired when
Eugene R. Currier died, October 17, 1901. In that case it
was held that the action of ejectment was prematurely
brought, for the reason that when it was commenced
Eugene R. Currier was still alive.
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In the instant case the plaintiff and appellee, Charles A.
Currier, who is also cross-appellant, brought ejectment in
the district court to secure possession of the N. W. +
section 30, township 21 N., range 1 W, in Madison county.
The petition was filed April 17, 1909. Before February
10, 1874, Eugene R. Currier entered the land above de-
scribed, and on that day received the patent for the same.
On the 20th day of September of the year before, he con-
veyed the land by deed to his wife, Mary J. Currier, in
consideration of the sum of $1. They oceupied the land
together as their homestead. October 2, 1873, she and her
husband, Eugene R. Currier, mortgaged the land to one
John Campbell to secure a promissory note for $300. The
note was not paid, and about March 2, 1881, Campbell be-
gan an action to foreclose this mortgage. Before this time
the owner of the fee, Mary J. Currier, had died. In the
foreclosure suit her son, Charles A. Currier, the plaintiff
herein, was not made a party defendant, but Eugene R.
Currier, the survivor of Mary J. Currier, was made a party
defendant, and service upon him was had by publication,
and a decree of foreclosure against him was rendered for
$367.87. An order of sale was issued under this decree
January 14, 1881, and the “interest of Eugene R. Currier,
defendant,” was appraised at $740.07, after deducting
taxes as per county treasurer’s certificate of $59.93. This
appraisement of the “interest of Eugene R. Currier, de-
fendant,” was made July 5, 1881, under an order of sale di-
rected against the land described, “taken as the property
of Eugene R. Currier to satisfy a judgment * * * against
the said Eugene R. Currier and in favor of John Camp-
bell.” The note sued on is described in the petition as
signed by Mary J. Currier and E. R. Currier, and the
petition recites the following condition alleged to be in
the mortgage: “That, whereas said Eugene R. Currier
has executed and delivered to John Campbell one promis-
sory note for the payment of $300; now, if the said Eugene
R. Currier shall pay to said John Campbell said sum of
money or to his heirs and assigns when the same shall be-
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come due, according to the terms and effect of said note,
then these presents shall be null and void, otherwise to be
and remain in full force.” The petition also alleged that
“the defendant (Eugene R. Currier) has not paid the
amount secured by said mortgage as required by the con-
ditions thereof, whereby said mortgage deed has become
absolute.” The prayer is “that said defendant may be
foreclosed of all equity of redemption or other interest in
said mortgaged premises.” The legal notice published in
the newspaper is addressed “to Eugene Currier, nonresi-
dent.” It undertakes to notify the “defendant” that
plaintiff “prays for decree that defendant be required to
pay,” ete. The judgment is against “Eugene Currier.”
The confirmation of sale is against “Fugene Currier.”
There was a default upon the part of Eugene Currier to
pay his debt. In consequence of this default, the decree
was rendered against him. The order of sale was issued
because he did not pay and satisfy the decree. Under the
order of sale it was “the interest of Eugene Currier” in
the land that was appraised and sold. That interest was
Eugene Currier’s life estate. It sold for $500 to John
Campbell, by his agent, F. W. Barnes. If Eugene Cur-
rier’s life estate in the land sold for enough to pay Eugene
Currier’s debt as evidenced by the decree, then is there any
debt? Seemingly it sold for enough to pay the debt.
When the plaintiff’s mother died, he inherited the fee from
her because she owned the land at the time of her death.
When John Campbell purchased the life estate of Eugene
Currier at the sheritf’s sale, Eugene Currier wag thereby
divested of such life estate, and the interest sold would
have become John Campbell’s property but for the fact
that the title was taken in the name of Herman Schmideke,
through an arrangement with Barnes and Tyler by which
they furnished the $500 for Schmideke, and he apparently
was substituted for John Campbell, probably by- John
Campbell’s consent, and by the acquiescence of everybody.
but not by an order of the court, and the sheriff’s deed
was then made to Herman Schmideke and John Campbell
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has made no objections since that time. This sheriff’s deed
bears date November 28, 1881, and by it Herman
Schmideke then became entitled to the possession of the
land during the life of Eugene Currier, who, as already
said, died October 17, 1901, and his debt should have ter-
minated the right of possession of Herman Schmideke as
to the plaintiff, who had been the owner of the legal title
since his mother’s death, and he, by the death of his father,
then became entitled to the possession of the land. The
return of the sheriff must have advised the court that the
bid made by Campbell was confirmed, and a fair inference
from the facts is that Schmideke was substituted in his
place by consent of the parties as the purchaser, and that
he paid the amount of Campbell's bid, because his name
appears in the sheriff's decd as grantee. It would seem
that the judgment was then extinguished by what was
done.

In Currier v. Teske, 84 Neb. 60, it was held: “That the
sale on foreclosure could only convey the life estate of the
defendant, even though the purchaser may have believed
he acquired the whole title.” This would seem to be too
apparent to require a decision. In any event it was so
determined in that case. In the same case it was also
held: “That an assignment of the bid and purchase will
be presumed, and the sheriff’s deed will be held sufficient
to pass all the rights of the original purchaser to the
grantee.” It was also said by Judge LErroN, delivering
the opinion of the court: “Eugene Currier died Oc-
tober 17, 1901. The defendants’ estate and right of
possession were contemporaneous Wwith Currier’s life,
and died with him. This action in ejectment (the old
action) was begun nearly ten months hefore the death
of Eugene Currier, and while the defendants were
fully entitled to possession of the land. Proper serv-
jce was had upon all the defendants except Walter
Schmideke. As to him, the first service was quashed, and
a new summons was served in 1906 after the termination
of the life estate.” The judgment of the district court in
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the former ejectment case brought by Charles A. Currier
was in favor of the defendants, and properly so, because
Eugene R. Currier was still living, and it was his interest,
a life estate, that was purchased under the original fore
closure proceedmg@ Of course, until Eugene R. Currier
died, it must be taken that Charles A. Currier could not
successfully maintain his action of ejectment. Hobson v.
Huaztable, 79 Neb. 340. The present action was brought
after Eugene R. Currier died.

Judge LETTON, in the opinion, discusses the effect of the
sale that took place, and he says: “The proceeds of the
defendants’ interest, therefore, paid the mortgage debt
and extinguished the lien on the plaintiff’s equity of re-
demption. So that, when Campbell sold to Schmideke,
he sold the life estate which he had foreclosed npon and
purchased and that alone.” He further says: “The
purchaser at a foreclosure sale must advise himself of the
title he buys, and when tHfe real owner of the fee is not
made a party he cannot deprive him of any of his rights
by the purchase.” The doctrine here laid down in the
former case would seem to dispose of the present case.
The former case was about the same land, between the
same parties, and it failed simply because Eugene R. Cur-
rier was still living, and therefore the estate of the defend-
ants was not yet terminated, being contemporaneous with
the life of Eugene R. Currier.

In the same case Judge LETTON says: “The evidence in-
dicates that one Frank Barnes of Madison had been acting
as Mr. Campbell's agent in the matter of the mortgage,
and that prior to the sale he had also been negotiating
with Mr. Schmideke for the sale of the land to him. Mrs.
Teske says he was to buy the land for her then husband,
Schmideke, and that Barnes procured the sheriff’s deed to
Schmideke and delivered it to him. The sheriff's deed re-
cites that Schmideke was the purchaser at the sale. Under
these circumstances, after the lapse of so many years, and
considering that Campbell never made any claim that the
deed was void, and through his agent accepted and re-
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tained the purchase money and caused the deed to be
made to Schmideke, it will be considered that he became
by equitable assignment the owner of Campbell’s interest
in the bid, that the deed was made pursuant to such as-
signment, and that he thereby became vested with all in-
terests that Campbell then had.” In the same case Judge
LETTON says, referring to the district court: “The court
did not err in directing a verdict for such defendants.
This, however, does not constitute a bar to an action
brought within the statute of limitations to recover the
possession of the land.” It will be seen that this court,
in disposing of the former case, took occasion to declare
that what was then being done would not constitute a bar
to a subsequent action by Charles A. Currier to recover
possession of the land. As the writer understands, what
has heretofore been done in this case leaves an open field
for the plaintiff to assert his right to the land and to
recover possession of it.

We will consider some of the contentions made by the
appellants.

1. Tt is contended that the right of Charles A. Currier
was the right to redeem; that he was the owner of the re-
mainder in the premises after the termination of his
tather’s life estate; that upon the whole estate there was
a valid mortgage, and that the burden of keeping down
the interest upon this mortgage rested upon the owner of
_the life estate, but that the burden of paying the mort-
gage itself rested upon the owner of the remainder. Tin-
dall v. Peterson, T1 Neb. 160, 166, and Downing v. Harts-
horn, 69 Neb. 364, are cited in support of this contention,
as, also, 2 Pomeroy, Equity Jurisprudence (3d ed.) sec.
1223. In Tindall v. Peterson, supra, there was an appeal
from a decree quieting title in the plaintiffs. One Thomas
Tindall had died intestate seized in fee of the land in con-
troversy, subject to two mortgages. At the time of his
death the land was occupied as a homestead by himself and
his family. When the widow applied to the district court
tor a license to sell the homestead, or so much thereof as
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might be necessary to pay the mortgage debt, and such
order was granted and the homestead was sold, it was
held that the proceedings were void—“that a sale of the
homestead by an administrator, under a license for the
payment of debts, is witlout authority of law.”. In
Downing v. Hartshorn, supra, there was also a consider:-
tion of the homestead question. The cases cited are un-
like the case at bar, because in the instant case the debt
was the debt of Eugene R. Currier, and the purchaser at
the mortgage sale was bound to take notice of what he
purchased. He knew that he only purchased Eugene R.
Currier’s life estate, and that he was not purchasing the
legal title held in the first instance by Mary J. Currier,
and after her death by her son, Charles A. Currier. If
there was an obligation upon the part of the owner of a
life estate to pay the mortgage, and he has paid the same
through foreclosure, his grantee through foreclosure is
cntitled to nothing more than what he bought. This court
said in Tindall v. Peterson, supra: “We are of opinion
that justice, as complete as possible, will be done between
the parties, by so modifying the former decision of this
court as to charge the appellants, as of the date when the
first mortgage was paid off, with a sum equal to the then
present value of the amount of interest the life tenant,
the mother, would have been required to pay during the
actual continuance of her life, as shown by the record.”
The material difference between the cases cited and the
instant case is that, in the instant case, the owner of the
life estate was also a debtor. He was directly indebted
to the plaintiff, John Campbell, in the mortgage fore-
closure case, and the mortgage was foreclosed against
him, Eugene R. Currier, and not against any one else,
and the title of the owner of the fee was freed from the
lien of the mortgage by such foreclosure. When Eugene
R. Currier’s life estate was sold, it was sold to pay his
own debt. It was sold to pay a judgment against him.
Eugene R. Currier did not object to paying his own debt.
Can anybody object for him, when he himself neglects to
object?
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2. It is also contended that Charles A. Currier, the
plaintiff, cannot assail the title of the defendants obtained
through the foreclosure without first redeeming, or offer-
ing to redeem, and in support of this proposition Loney
v. Courtnay, 24 Neb. 580, is cited. In that case it was
said: “Where a sale was had under a void foreclosure of
a mortgage of real estate, and a sheriff’s deed executed,
held, that the mortgagor in an action to cancel the deed
as a cloud upon his title must offer to do equity by paying
what is equitably due under the decree, with interest and
taxes.” In that case the foreclosure was void, or void-
able, and there was a sale under a void or voidable decree.
In the instant case the foreclosure is not void. It is
valid. But it covered only the life estate of Eugene R.
Currier, and that only was sold, therefore Loney v. Court-
nay is not in point. Hall v. Hooper, 47 Neb. 111, is also
cited. In that case the foreclosure is against a deceased
person. The mortgagee was in possession under a void
foreclosure sale. In Stull v. Masilonka, 74 Neb, 309, it
was held that if a valid real estate mortgage has been
foreclosed, even- though the proceedings are void, the
mortgagor will not be heard to question the title acquired
thereby, unless he pays or tenders the amount of the debt
and interest. But in that case the purchasers under the
foreclosure, or their grantee, were in possession. The
"extent to which these cases go is that the foreclosure,
though void or voidable, operates as an assignment of the
mortgage foreclosed, and that the mortgagor cannot ques-
tion the regularity of the decree as to one in possession
under such foreclosure, without attempting to redeem.
Along the same line is McCabe v. Equitable Land Co., 88
Neb. 453. But the cases cited are not analogous to the
instant case. In the instant case the foreclosure was valid
in so far as it sold the life estate of Eugene R. Currier.
That was all that was attempted to be foreclosed. But it
was not claimed that the foreclosure was void for any
reason. It was valid in any event as to Eugene R. Cur-
rier. The owner of the legal title, Charles A. Currier, did
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not have to be made a party in order that there should be
a legal foreclosure of the life estate held by him, and
Charles A. Currier was not made a party and his owner-
ship of the legal title to the land was not sought to be
foreclosed. In all the cases cited, the debt under which
the foreclosure proceedings were had was not the direct
debt of the mortgagor under which only his property was
foreclosed and sold, leaving no claim against any other
property, as in this case. Kelso v. Norton, 65 Kan. 778,
70 Pac. 896, is also cited. In that case it was held that
when the mortgagor surrenders possession of the premises
to a purchaser at a void foreclosure sale, and the pur-
chaser enters into possession believing himself to be the
owner of the premises, the mortgagor will be deemed to
have waived his legal right to retain possession and to
have assented to the possession thus taken, and the pur-
chaser will henceforth be deemed to be “a mortgagee in
possession.” But that case is not at all parallel with this
one. In the instant case there was no foreclosure against
Charles A. Currier. He has all the rights that he ever
‘had. He could have waived nothing, because he was not
brought into court, and is not shown to have had any
knowledge whatever of the proceedings. Neither can it
be said that Charles A. Currier was a debtor to the plain-
tiff in the mortgage foreclosure proceedings. Eugene R.
Currier was a debtor, and the proceeding was against him,
and his property properly paid ‘the debt after a decree
had been rendered against him, and he never complaineé
about it.

3. It is also contended that Herman Schmideke became
the owner or transferee of every right and interest of all
the parties to the suit. In support of this proposition
Young v. Brand, 15 Neb. 601, is cited, and it is alleged:
“The purchaser under a decree of foreclosure of a mort-
gage obtains the title of all the parties to the suit, whether
their title be that which is set forth in the pleadings or
not.” To this it may be said that Charles A, Currier was
not a party to the suit brought against Eugene R. Currier.
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It would not seem that it ought to be seriously contended
that a purchaser under a decree of foreclosure obtains the
title to that which is not sold or attempted to be sold.
Charles A. Currier’s inherited title to the land was not
sold or attempted to be sold. Some other cases are cited
along this line, but they do not seem to be analogous. No
greater interest could be sold than the court got, jurisdic-
tion of. The thing which the court got jurisdiction of
was the life estate of Fugene R. Currier. When the de-
cree was rendered against him it became a lien on the
interest which he had in the premises, and at the sale all
the interest he had in the premises was sold to John
Campbell. When the return of the sheriff showed the
sale to John Campbell and the payment of the money,
John Campbell was placed in a position where the deed
from the sheriff might be made to him, but by his will-
ingness, and because of the fact that Schmideke paid in
the $500 out of which John Campbell received enough to
pay the debt which Eugene R. Currier owed to him, the
debt and mortgage were extinguished, and Herman
Schmideke’s name was substituted in the sheriff’s deed
instead of John Campbell’s. Of course, if John Camp-
bell had insisted in court that the deed should be made to
him, the court would have so directed the sheriff, but in
that event John Campbell would not have received the
money. Suppose that after John Campbell received the
money he had insisted that the deed should be made to
him, would the court have directed the sheriff to so make
the deed, and would the court have allowed John Camp-
bell to hold both the interest in the land and the money?
Appellants are contending in this case that Schmideke
purchased more than John Campbell had to sell if the deed
had been made to Campbell instead of being made to
Schmideke. This would hardly seem to be a reasonable
position.

4. Tt is said on behalf of the defendants that Charles
A. Currier will not be permitted to redeem because his
right to redeem is barred; that he became 21 years of

5
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age in December, 1890, and that he could have commenced
an action at that time to redeem. To this the answer is
that if under the decree against the father, Fugene R.
Currier, his interest in the property was sold and paid
the debt, there is no necessity for redemption because
there is no debt to redeem from.

5. It is said in appellants’ brief that ®chmideke went
into open, notorious and adverse possession of the prem-
ises in 1881, and through himself and his heirs has been
in such possession ever since. It is then contended that
Charles A. Currier might have maintained an action to
redeem at any time after he became of age. He certainly
did not have to redeem if the mortgage had been satisfied
in a proceeding against his father and hy a sale of his
father’s life estate in the premises. But there is a dis-
cussion of the right of redemption, and it is c¢laimed that
there is a bar to any proceeding upon the part of Charles
A. Currier, the plaintiff. The action which Charles A.
Currier brings is ejectment. He inherited the title from
his mother. No proceedings have been had against him
by which that title has become divested. The statute did
not begin to run against him as to the right to maintain
ejectment until his father died. The statutory ten years
necessary to constitute a bar have not elapsed. There is
therefore no bar to his maintaining the action brought.
In Hobson v. Huxtable, 79 Neb, 340, this court held: “The
remainderman’s estate in the homestead will not support
an action in ejectment during the lifetime of the life
tenant, and the statute of limitations will not commence
to run against that possessory action until the demise of
the surviving spouse.”

6. It is next contended “that, as the legal title to an un-
divided one-half interest in the premises was in William
V. Allen and Willis E. Reed, the plaintiff could recover
only an undivided one-half interest. This was right. The
record shows conclusively that Charles A. Currier has
decded an undivided one-half interest in the premises to
Allen and Reed, and that this deed stands of record in
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Madison county.” Charles A. Currier testifies: “I have
deeded away a half interest in the land to cover the costs
of this suit and attorney fees.” Further on it appears from
his evidence that, if Allen and Reed should be paid a sum
of money equal to one-half the value of the land, they
would reconvey the land to the plaintiff. The conveyance
was therefore made to secure fees, expenses and costs.

In the recent case of Helming v. Forrester, 92 Neb. 284,
this court held, as announced in the syllabus: ‘“Where
parties entitled to the possession of land, in arranging for
the commencement of an action to recover such posses-
sion, execute to their attorneys a quitclaim deed to an un-
divided half of such land under an agreement that such
deed is to be held as security only for the services to be
rendered by such attorneys in their behalf, such deed is
in effect a mortgage, and does not render it necessary to
join the grantees therein named as plaintiffs in such ac-
tion.” In that case tnere was the same objection to a
judgment for the plaintiffs that there is in the instant
case. They had executed to their attorneys a quitclaim
deed “to an undivided one-half of the land in contro-
versy.” This was beld in effect to be a mortgage, and not
a bar to a judgment for the plaintiffs. In the concurring
opinion in that case it was said: “The quitclaim deed
given in the instant case was treated by the parties to it
as a mortgage, and was so intended by them. We know
of no reason why the defendant should be allowed to have
it considered as an absolute conveyance contrary to the
intention of the parties to it.”

7. It is said in the brief of counsel for appellants: “A
foreclosure sale of lands and tenements, unless the decree
otherwise provides, transfers to the purchaser every right
and interest in the property of all the parties to the ac-
tion”—citing Hart v. Beardsley, 67 Neb. 145, and Arter-
burn v. Beard, 86 Neb. 733. That Charles A. Currier was
not a party to the action brought against Eugene R. Cur-
rier disposes of the contention. Nothing helonging to
Charles A. Currier could le sold, or was sold, in the
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proceeding to which he was not a party, and in a case
where the judgment was against another.

At the same time it is proper to call attention to the
fact that the cases cited have nothing in common with
. the instant case. In Hart v. Beardsley, supra, the mort-
gagor, Hart, had made two mortgages. One was for
$1,800 and one was for $500, and the latter mortgage re-
cited that it was ‘“subject and second to a mortgage here-
inafter to be given for $1,800.” In the decree of fore-
closure the $1,800 mortgage was declared a first lien, but
in selling the property the appraisers erroneously de-
ducted the $500 mortgage from the appraised value of
the premises sold. The decree itself showed that the
$1,800 mortgage was a prior lien, and therefore the $500
supposed lien should not have been deducted. In Arter
burn v. Beard, supra, this court held that, where prop-
erty had been sold and the defendants at the time of the
sale were in full possession of an easement relating to
irrigation, and the plaintiff purchased the premises, he
took the property with notice of the easement, and that
he did not purchase the right of action which belonged
to the former owner, and that the same did not pass by
the deed. As we view the case, the contention of counsel
for the appellants, if successful, would enable the heirs
to real estate to be sold out and dispossessed of every in-
terest, without being made parties and without being
brought into court in any way.

In Tindall v. Peterson, 71 Neb. 166, it is suggested:
“That the right of contribution is personal to the life
tenant and expires with the termination of her estate, or,
at most, survives to her personal representative, and can-
not be availed of by her successors in the possession of
the premises.” It is assumed by the opinion that this is
true. If it is, the appellants have no standing. But,
whether true or not, it is unnecessary to discuss the ques-
tion. If the life tenant was the debtor, and the judgment
was against the life tenant, and it was extinguished by
the sale of the life tenant’s interest in the premises, the
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life tenant himself or his successor in interest may not
complain. The contention made seems to ignore the ac-
tual condition of the case.

This is a consolidation of numbers 16,859 and 16,862.
There is only one bill of exceptions and one abstract and
one set of briefs for the two cases. The petition in No.
16,862 is shown by the abstract and transcript to have
been filed on the 17th day of April, 1909, and the petition
in No. 16,859 seems from the transcript to have been filed
on the same day. The cases seem to have been tried to-
gether in the district court. The same judgment is shown
by the abstract to have been rendered in each case. The
journal entry in the district court shows that one of these
cases in that court was numbered 3,185 and the other was
numbered 3,907, and that they came on for hearing upon
the motion to consolidate both cases, and by agreement of
parties in open court they were consolidated; No. 3,185
being consolidated with No. 3,907. At the close of the
evidence in the trial in the district court, the plaintiff
moved to enter judgment in favor of the plaintiff, award-
ing him possession of the land in suit and the damages as
shown by the testimony and stipulation of the parties, and
to find that he had a legal estate in the land in controversy
and was entitled to the present and immediate possession
thereof. The motion was overruled. There seems to have
been no controversy over the fact that the plaintiff was
the son of Mary J. Currier, and therefore he must have
inherited whatever interest she had. She is shown by the
record to have owned the fee to the land, subject only to
the life estate of Lier husband. When she died the plain-
tiff immediately became the owner of the land, subject to
the termination of the life estate of Bugene R. Currier,
which had been purchased by Herman Schmideke at the
mortgage foreclosure sale.

We think that, since the testimony was undisputed that
the conveyance to Allen and Reed was intended as a mort-
gage and was a mere lien or security on the land for the
payment of fees and expenses, the district court erred in
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submitting that question to the jury. The verdict was
wrong in giving only an undivided one-half interest in the
premises to the plaintiff. The plaintiff seems to be en-
titled to recover possession of the whole of the premises
according to the prayer of the petition. The judgment of
the district court is reversed and the case is remanded for
further proceedings in accordance with this opinion.

REVERSED.
BARNES, J., took no part in this decision,

SEDGWICK, J., dissenting.

The purchaser of land at a sale upon foreclosure of a
mortgage takes the interest of the plaintiff as well as the
defendant. If one who is not a party to the suit has an
equity of redemption, that equity is subject to all the
rights that the purchaser has by his purchase, including
the lien of the mortgage foreclosed. In such case, if the
purchaser takes possession of the land, he becomes a mort-
gagee in possession. As against the holder of the equity
of redemption he must apply the rents and profits of the
land in satisfaction of the mortgage and interest thereon.
The statute of limitations will run against an action to re-
deem. Ejectment cannot be maintained against a mort-
gagee in possession.

The petition in foreclosure described the land. The
order of sale directed the sheriff to sell the land itself, and
not a life estate. The sheriff published the notice that he
intended to sell the land, and reported that he had done
so. The court ordered that the sheriff “convey to the pur-
chaser, John Campbell, by deed in fee simple, the lands
and tenements so sold.” The sheriff’s deed described and
conveyed the land itself, and not a life estate. The con-
clusion that the life estate of Eugene R. Currier alone was
sold is derived entirely from the statement in the ap-
praisement that “the interest of Eugene R. Currier, de-
fendant, we value at $740.07.” The appraisement de-
scribes the land, and says that the land is valued at the
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sum of $800; that the taxes thereon are $59.93. They de-
ducted these taxes from the total value of the land, and
appraised the remainder as the interest of Eugene R.
Currier; that is, they appraised the land itself as the land
of Fugene R. Currier. They were clearly justifiable in
doing this, as there was nothing in the record of fore-
closure indicating that Eugene R. Currier had only a life
estate in the land. They considered that the land be-
longed to Eugene R. Currier, and therefore his interest
was the value of the land, less the taxes due thereon.

The attempt was to foreclose the mortgage and sell the
land, and, so far as they sold anything, it was the land
itself. This sale did not foreclose the plaintiff's equity of
redemption, because he was not a party to the proceed-
ing. His right to redeem remained after the sale the same
as it was before, and he might have exercised that right
at any time within the statute of limitations.

If the defendant in the foreclosure had held a mortgage
upon the land, or a quitclaim deed of an undivided por-
- tion, the reasoning of the majority opinion would have led
to the same erroneous conclusion.

FawcETT, J., concurs in the above dissent.

C11anrrEs A. CURRIER, APPELLEE, V. ‘SETTY SCHMIDEKE
TESKE ET AL., APPELLANTS,

TiED JANUARY 16,1913, No. 16,859.

ApPPEAL from the district court for Madison county:
ANSON A. WELCH, JUDGE. Rcuersed.

John J. Sullivan and 1. D. Tyler, for appellants.

William V. Allen and Willis E. Reed, contra.
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HAMER, J.

The opinion in Currier ». Teske, ante, p. 7, is also the
opinion in this case, the two cases being heard and de-
termined together in this court.

REVERSED.

SEDGWICK and Fawcerr, JJ., dissent.

BARNES, J., toug no part in this case,

DANIEL B. TAYLOR, APPELLEE, V. AMERICAN RADIATOR
COMPANY, APPELLANT.

FiLED JANUARY 16,1913. No. 17,100.

1, Contracts: PERFORMANCE: STATUTE oF FrAgDs. An oral contract for
Dersonal services which have been performed for almost the full
ttme of the period for which they were engaged cannot be succeess-
fully questioned after they have been performed, because alleged to
be within the statute of frauds.

2. Appeal: CoNFLICTING EVIDENCE. The length of plaintift’s service was
made to depend upon whether he “made good”; if he made good
his employment was to continue for a period of three years, and
he was retained in service three years lacking ten days, and in-
creased compensation was voluntarily paid him after the first year.
Held, That, in view of the conflicting evidence, the jury were
authorized in reaching the verdict announced, and that it would
not be set aside where it was within the limit permitted by the
testimony of the witnesses.

3. Trial: INsTRUCTIONS. The instruction complained of in appellant’s
brief examined, and held not to be prejudicially erroneous.

APPFAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Affirmed,

Sullivan & Rait, for appellant,

G. W. Shields and Robert J. Shields, contra.
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HAMER, J.

The plaintiff, Daniel B. Taylor, sues to recover an al-
leged remainder due for wages. He claims to have been
employed by the defendant, the American Radiator Com-
pany, as a traveling salesman. He alleges that he began
work on the 15th of January, 1906. 'The evidence seems
to show that he worked for the defendant three years lack-
ing ten days. He alleges he was to receive for the first
year a salary of $75 a month and expenses; for the second
year a salary of $100 a month and expenses; and for the
third year a salary of §125 a month and expenses. There
are also some items of alleged extra expense money. The
plaintiff also sets up that the defendant holds his note for
$79.17, and prays to recover a balance of $555.85, and in-
terest from January 15, 1909, and costs.

The radiator company answered, admitting the employ-
ment of the plaintiff, and alleging that -he continued in
the employ of the defendant at the rate of $75 a month
from the 15th day of January, 1906, to the 1st day of June,
1907; that from January 15, 1906, to June 1, 1907, the
defendant paid the plaintiff $1,237.50, being the sum of
$75 a month for each month during that period; that on
the 1st day of June, 1907, it was agreed between the plain-
tiff and the defendant that the plaintiff should be paid
$91.66 a month, and that the plaintiff entered upon said
employment for the sum of $91.66 a month, and continued
in it from the 1st day of June, 1907, until the 1st day of
January, 1909; that from the 1st day of June, 1907, to the
1st day of January, 1909, the defendant paid the plaintiff
$1,741.75, or $91.66 for each month during that period;
that on the 5th day of January, 1909, it was agreed be-
tween the plaintiff and the defendant that the plaintiff’s
employment should terminate, and that the plaintiff should
not thereafter be employed by the defendant in any ca-
pacity whatever; that on the 5th day of January, 1909,
plaintiff and defendant had a settlement, and that at the
time of the settlement it was agreed that the plaintiff was
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indebted to the defendant in the sum of $125 because of
loans and advancements made to him; that on said 5th
day of January, 1909, it was agreed that the plaintiff
should have a credit in the sum of $45.83, being one-half
of a month’s salary, and that the said sum would be re-
ceived by the plaintiff in full settlement of all services
rendered ; that the plaintiff, after receiving credit for said
sum of $45.83, was still owing the defendant a balance of
$79.17; that on said January 5, 1909, the plaintiff ex-
ecuted and delivered his note to the defendant for the sum
of $79.17, and the same was received as a full and com-
plete settlement; that the note was dated January 5, 1909,
and was made payable on demand; that there never was
any agreement that the defendant should pay the plain-
tiff $100 a month and expenses for the second year; that
it was never agreed that the defendant should pay $125
a month and expenses for the third year; and the defend-
ant denies that the plaintiff expended $10.75 for its bene-
fit on the 10th day of October, 1909 ; and also denies that
the plaintiff spent for its benefit $3.25 on the 1st day of
January, 1909. The defendant alleges that it is the holder
and owner of plaintiff’s note for $79.17; that it has de-
manded payment thereof and the same has been refused;
and it prays judgment against the plaintiff for $79.17,
with interest at 7 per cent. per annum from the 5th day of
January, 1909, and costs.

The reply denies each allegation of new matter; denies
that any new contract was entered into on June 1, 1907;
and denies that the plaintiff ever entered into a contract
to receive $91.66 a month after June 1, 1907; and denijes -
that he continued in the employ of the company for that
sum a month, and also makes other denials. The plaintiff
admits making the note for $79.17 set forth in the de-
fendant’s answer,

Mr. Arthur H. Williamson testified that he succeeded
Crary as the Nebraska manager of the defendant com-
pany; and also that he dismissed Taylor from the service
of the company, and that the note was given in payment
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for the balance of a loan made to Taylor, “plus a certain
traveling fund.” Whether this note was given in final set-
tlement of a balance admitted to be due from the plaintiff
to the defendant might well be in doubt but for the testi-
mony of the witness Williamson, who confines it to a part
of the transaction. e testified on cross-examination:
“We simply settled up those two notes by taking this
other note. That is all we settled.” This would seem to
exclude any claim of actual final settlement between the
parties. Crary seems to have been in charge of the affairs
of the radiator company. Herman I. Lund testified that
Crary said that he would pay $75 a month the first year,
and give Taylor a raise to $100 a month for the second,
and $125 a month the third year, provided that he made
good ; that after Taylor had been working there a while
Crary told him that Taylor was doing his work well. The
plaintiff testified that, before entering upon his employ-
ment with the company, Crary told him that there was
an opportunity for him if he would work. “He told me it
was not an easy job; that if I made good the first year he
agreed-to pay me S0 much; if I didn’t he could not use
me.” The plaintiff also testified that Crary told him that
if he did not make good he would soon find it out. He
also testified that he saw James Sheahan and explained
the agreement with Crary, and that as yet he had not been
paid the money, and that Sheahan told him: “You are
worth more money and you are going to get it.”

It is perhaps apparent that the plaintiff “made good,”
because the defendant (1) kept him in his employ three
years lacking only 10 days, (2) voluntarily began to pay
him more money, and (3) because Crary, who employed
him on behalf of the company, recommended in a letter to
Sheahan an increase in his pay, and (4) it is not denied
that James Sheahan told Taylor: “You are worth more
money and you are going to get it.”” Dut this was for the
jury under the instructions. On a conflict of evidence
the verdict of the jury, under proper instructions, should
be allowed to stand.



28 NEBRASKA REPORTS. [VoL. 93

Taylor v. American Radiator Co.

Part of the first instruction is quoted by the appellant
in its brief, and it is sajd that this instruction, in connec-
tion with the ruling of the court touching the value of the
services rendered, constitutes error. That part of the in-
struction quoted reads: “Should you find from the evi-
dence that the plaintiff entered the defendant’s employ,
under a contract for $100 per month for the second year of
service, and of $125 per month for the third year of serv-
ice, and that said contract was still in force at the end of
the plaintiff’s work during the third year of service, and
had not been changed by the attitude of the parties, then
you will find for the plaintiff on said claim of service, and
fix the amount of his recovery at the difference between
what he actually did receive and what his contract called
for during the time of the service, together with interest
at the rate of 7 per cent. on his balance from the termina-
tion of the contract time to the day of the verdict; other-
wise, you will find for the defendant, as to said last
claim.” Counsel do not point out the error in this in-
struction. Tt is also said that the jury disregarded this
instruction, and as evidence of the fact their alleged writ-
ten communication to the court, claimed to have been re-
turned with the verdiet, is quoted in affiant’s brief:

“A party cannot predicate error in the giving of an in-
struction upon the ground that the same is not sufficiently
explicit and particular, unless he has first called the at-
tention to the court to such defect, and the court has re-
fused to correct the same.” H enry v. Omaha Packing Co.,
81 Neb. 237; Olmsted v. Noll, 82 Neb. 147. Our attention
is not challenged by appellant’s brief to any disregard of
this rule by the trial court. Defendant is not shown to
have presented to the trial court g proposed instruction
in place of the instruction sought to be criticised. As'to
the method by which it is claimed in appellant’s brief that
the jury reached their conclusion, the affidavit of Mr. Rait
is not made a part of the bill of exceptions, allowed by
the court, and it is not referred to in the motion for a new
trial. The record therefore does not disclose that the at-
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tention of the trial court was called to the affidavit.
Neither is the matter sought to be reviewed properly be-
fore us, because it is not in the bill of exceptions. For
these reasons, it cannot be considered. To obtain a review
in the supreme court, the parties seeking such review must
have presented the questions of law to the lower court.
Gibson v. Arnold, 5 Neb. 186; Courtnay v. Price, 12 Neb.
188; Chicago, St. P., M. & O. R. Co. v. Lundstrom, 16 Neb.
254 ; Norton v. Nebraska Loan & Trust Co, 40 Neb. 394 ;
Dunham v. Courtnay, 24 Neb. 627; Batty v. City of Hast-
ings, 69 Neb. 511.

Tt is next claimed that the court erred in overruling the
defendant’s motion for a directed verdict. It is undis-
puted that the plaintiff did the work. He was to be kept,
in the employ of the company if he made good. 'That he
made good is perhaps settled by what the company itself
did. It kept him. It also voluntarily gave him imore after
a time than it gave him when he began. If the company
did not want him and he was unsatisfactory, it could have
discharged him, instead of keeping him three years lack-
ing ten days only. We think there was abundant evidence
to submit to the jury. We are unable to discover error in
the instructions. The verdict of the jury is conclusive.

It is not the province of this court to reverse a judgment
" of the district court, where the verdict is rendered upon
. conflicting evidence and under proper instructions. It
follows that the judgment of the district court is

AFFIRMED.

N. J. MAXWELL ET AL., APPELLANTS, V. WILLIAM STEEN,
APPELLEE.

FrLEp JANUARY 16,1913, No. 17,656,

i. Intoxicating Liquors: LICENSE: APPEAL: REcorD. Where, on appeal
to this court from a judgment of the district court affirming the
action of & village board in granting a liquor license, the record
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is silent on the question as to whether or not the granting of the
license was by authority of an existing ordinance, this court will
not indulge the presumption that there was no such ordinance.

: SUFFICIENCY OF PETITION. The remonstrance against
the issuance of a liquor license recited: “The names to the said
petition are not, and were not freeholders in any sense at the time
of the filing of said petition, * * * and, if freeholders, were
made freeholders for the only and express purpose of permitting
them to sign the said petition for the said license.” Held an ad-
mission that the signers to the petition were freeholders, and,
there being no evidence that they were not freeholders in good
faith, the license was properly issued.

2.

APPEAL from the district court for Platte county :
GEORGE H. THOMAS, JUDGE. Affirmed,

A. M. Post and R. P. Drake, for appellants.
Albert & Wagner, contra.

HAMER, J.

This is an appeal from an order of the district court for
Platte county finding in favor of the applicant, William
Steen, for a liquor license. )

The appellants, who are remonstrants, make the con-
tention that the judgment of the district court should be
reversed because it does not appear from the record that
there was a valid village ordinance authorizing the issu-
ance of the license,

In Foley v. State, 42 Neb. 233, we held that municipal
corporations will take notice of their own ordinances, since
they stand in the same relation to the municipal laws as
do courts of general jurisdiction towards the general laws
of the state; and that, on appeal from a judgment of con-
viction before a police judge for the violation of a city
ordinance, the district court will, upon a trial de 7novo,
take notice of whatever facts the former could have noticed
judicially before the removal of the cause. Counsel for
appellants, recognizing the rule there announced. seek to
escape its application by citing Steiner v. State, 78 Neb.
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147, where, after quoting the above holding, we said: “But
a different rule will prevail with respect to this court,
where such matters are not triable de novo.” DBut in that
connection we also said: “This court cannot undertake to
notice the ordinances of all the municipalities within its
jurisdiction, nor to search the records for evidence of their
passage, amendment or repeal. A party relying upon such
matters must make them a part of the bill of exceptions,
or in some manner present them as a part of the record.”
Taking these two cases together, we think the rule is fairly
deducible that the village board could take judicial notice
of the ordinances of the village, and that the district
court may have properly considered that, when the vil-
lage board issued the license, it did so because authorized
to do so by an ordinance of the village, and, the record
heing silent on the question of the existence of an ordi-
nance, this court will not presume that there was no such
ordinance. If the district court erred in taking judicial
notice of an ordinance which did not exist, it was the
duty of the remonstrants to present some evidence of that
gact in the record, which was not done. We cannot there-
fore indulge the presumption that the district court erred
in that respect. As further said in Steiner v. State, supre:
“A party relying upon such matters must make them a
part of the bill of exceptions, or in some manner present
them as a part of the record.”

The remonstrants further objected to the issuance of a
license, upon the jurisdictional ground that the petition
was not signed by the requisite number of freeholders.
The remonstrance recites: “The names to the said petition
are not, and were not, freeliolders in any sense at the time
of the filing of said petition, so made and constituted for
the purpose of becoming signers to said petition, and, if
freeholders, were made freeholders for the only and ex-
press purpose of permitting them to sign the said petition
for the said license.” Under the oft-repeated holdings of
this court, the above language amounts to an admission
that the signers were freeholders, and an allegation that
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they were made freeholders for the only and express pur
pose of permitting them to sign the petition for a license.
This was, in substance, an allegation of a fraudulent at-
tempt on the part of the applicant to obtain a license by
investing certain persons with a mere nominal title to
real estate, for the purpose of enabling them to sign his
petition; an act which we have condemned and held is
insufficient to qualify such persons as signers. We are
not unmindful of the fact that remonstrances to the grant-
ing of liquor license are often prepared by persons not
learned in the law, and freely concede that the strict rule
of pleadings should not be applied to them. No formality
of language should be required in such cases, but they
should be vequired to point out in reasonably plain lan-
guage, informal though it may be, the persons whom they
claim have been fraudulently or in bad faith made free-
holders, and support their allegation with evidence, so
that the applicant may meet the charge with proof to the
contrary, if he is able so to do. In the record before us,
there is an entire absence of proof to sustain the charge as
to any of the signers of the petition of the applicant.

Finding no error in the record, the judgment of the dis-
trict court is

AFFIRMED.

IN _E ESTATE OF SARAH E. WALKUP.

JosePH H. WALKUP, APPELLANT, V. ISABEL CORNELL,
APPELLEE,

FiLep JANUARY 31,1913, No. 17,931,
APPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Dismissed.

John M. Macfarland and Charles E. Foster, for appel-
lant.

John P. Breen, contra,
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PER CURFAM.

When an appeal to this court is manifestly frivolous, the
record presenting no debatable question, it will be dis-
missed upon motion. ,

Upon full hearing, all parties being represented, judg-
ment was entered in the district court for Douglas county
upon the pleadings. It appears from the pleadings that
in the settlement of an estate of a deceased person in the
probate court, while the matter was pending upon a mo-
tion for final distribution, the court was about to consider
a deed conveying the interest of one heir to another, and
an objection was filed to the deed on the ground that it
was obtained by fraud. In the objection it was suggested
that the objector intended to bring an action in the proper
court to set aside the deed. Afterwards, the court having
considered the matter from time to time for about three
months and no action having been begun in a court having
jurisdiction to set aside the deed, the probate court re-
fused to delay the matter longer and entered an order of
distribution. Trom that order the objector appealed to
the district court. The above facts appear from his plead-
ing, and upon the hearing a judgment was entered against
the objector upon the pleadings. No one will contend
that the probate court had jurisdiction to set aside the
conveyance on the ground that it was obtained by fraud,
and if the probate court had no such jurisdiction the dis-
trict court could not obtain it by appeal. The district
court therefore manifestly did right in entering judgment
upon the pleadings. The objector appealed to this court,
and a motion is now presented to dismiss his appeal,
which, for the reason above given, is sustained, and the
appeal

DIsMISSED.






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































