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In Memoriam.

ELISHA C. CALKINS.

At the session of the supreme court of the state of Nebraska, Oc-
tober 23, 1912. there being present Honorable Ma~NoAH B. REEksg, Chief
Justice, Honorable JouN B. BArXEs, Honorable CHARLES B. LETTON,
Honorable WirriaMm B. Rosg, Honorable JacoB FAWCETT, Honorable
SaMUEL H. Sepewick, and Honorable Francis G, HaMER, Associate

Justices, the following proceedings were had:

MAY IT PLEASE THE COURT:

The committee appointed by your Honors to prepare and report a
memorial and resolutions concerning the recent death of the Honor-
able ELisHA C. CALK1NS, respectfully submit the following:

On the eighth day of July, 1912, the Supreme Ruler, in His wisdom,
removed from earthly scenes ELiSHA C. CALKINS, a veteran of the Civil
war, an honored member of this bar, and formerly a Supreme Court
Commissioner.

Judge CALKINS was an accomplished scholar, a learned jurist, and
beyond all a man of absolute integrity. The opinions written by
Judge Carkixs, while an assistant of this court, are convincing evi-
dence of his great learning, searching analysis, and masterful com-
position.

Judge CALKINS attained his high estate unaided by inherited wealth,
or kindly circumstances; and after he had served his country one year
as a soldier in the ranks. During all the years of his laborious ad-
vance his character remained unsullied.

Although not an office seeker, Judge CALKINS responded to the civic
call to duty, as in early manhood he answered his country’s call to
arms, and, in the many places of trust and honor he was called upon
to fill, more than fulfilled his most sanguine friends’ just expectations:
Therefore,

Be it Resolved, That the members of this court, in common with the

people, and the bar of this state, deeply regref the death of the Hon-
* (vii)



viii  IN MEMORIAM—ELISHA C. CALKINRS.

orable Erisua C. CALkINS; that we will ever hold in reverential re-
membrance his wonderful attainments, his magnificent character and
his patriotic record;

Be it Resolved, That he honored the state of his adoption, and the
bar of which he was a most distinguished member; that he leaves to
his family a priceless heritage, and that his career will be an inspira-
tion for years to come;

Resolved, That these resolutions be spread upon the records of this
court, and that a copy be sent to the family of the deceased.

WARREN PRATT.
NORRIS BROWN,
Frang M. HAILL,
- JEssE L. Roor.
THOMAS F. HAMER.

BY THE COURT: .
It is ordered that the resolutions adopted by the committee be spread
upon the records of this court, and that they be published in the next

volume of the reports.
M. B. REESE,

Chief Justice.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1912,

AMERICAN SURETY COMPANY, APPELLANT, V. DUNCAN M.
VINSONHALER, APPELLEE.

Frnep SepTEMBER 28,1912. No. 16,771.

1. Principal and Surety: AcCTION AGAINST PRINCIPAL: PETITION®
SurFrFICIENCY. The defendant held the officeé of county judge for
three successive terms; the plaintiff was surety on his official
bonds. The agreement between them was that the defendant
should indemnify the county and save it harmless from all
claims, etec., arising out of the suretyship, and should place the
surety in funds to meet any claim, etc., “before it shall be re-
quired to pay the same.” The.defenda.nt, as principal, and the
plaintiff, as surety, were sued by the county for the alleged un-
lawful detention of fees by the defendant; it was found that the
county had no cause of action and the suit was dismissed.
Afterwards the plaintiff began this action to recover from de-
fendant expenses incurred by plaintiff for attorney’s fees and
other expenses in defending the original suit. It appeared from
the petition that the defendant herein employed counsel and de-
fended the original suit, and it was not alleged that this de-
fendant had failed to indemnify the plaintiff, and place the
plaintiff in funds to meet all claims arising out of the surety-
ship as agreed, or that there v us any real or apparent necessity
of incurring the expenses sued for, or that the surety had any
reason to, or did, consider that such expenses were necessary for
its protection. Held, That the petition failed to state a cause of
action, and that a general demurrer thereto was rightly sus-
tained.

Liasmiry or PrINcIpAL. Also, held, that the surety under
the alleged contract was entitled to be protected against all
necessary expenses incurred in defending itself against liability
on these bonds, and should be allowed to exercise a reasonable
discretion as to necessary measures of defense.

d €Y




2 NEBRASKA REPORTS. [Vor. 92

American Surety Co. v. Vinsonhaler.

X 'Also, that when the petition itself indicates that
the expenses sued for were unnecessary, and no circumstances
are alleged showing any necessity therefor, or that the surety
had any reason to, or did, regard such expenses necessary, there
can be no recovery.

3.

APPEAL from the district court for Douglas county:
WiLLiAM A. REDICK, JUDGE. Affirmed.

Montgomery & Hall, for appellant.
Gurley & Woodrough, contra.

SEDGWICK, J.

This defendant wags county judge of Douglas county for
three several terms, and the plaintiff was surety upon his
official bond for each of the terms. After the end of the
third term the county began an action against the defend-
ant and against this plaintiff as his surety, upon the three -
official bonds, to recover several thousand dollars for fees
of the office which it was claimed had been received by
the defendant and not accounted for. It was finally de-
termined in that action that the defendant was not liable
to the county, and the action was dismissed; and the
plaintiff brought this action to recover its attorney’s fees
and other expenses incurred in the former action. A gen-
eral demurrer to the amended petition was sustained and
the action dismissed, and the plaintiff has appealed.

The amended petition, after alleging the above facts
and the usual formal matters, alleged that the defendant
made application to the plaintiff in writing, requesting
the plaintiff to become surety upon his official bonds in
the sum of $50,000, and, as a part of his said application,
agreed in writing with the plaintiff as follows: “That I
will, at all times, indemnify and save the surety harmless
from and against every claim, demand, liability, cost,
charge, expense, suit, order, judgment and adjudication
whatsoever, and will place the surety in funds to meet
every claim, demand, liability, cost, charge, expense, suit.
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order, judgment or adjudication against it by reason of
such suretyship and before it shall be required to pay the
same.”

The bonds executed by the plaintiff are alleged in the
petition to have contained the following: “XNow the con-
dition of the above obligation is such, that if the above
bounden Duncan M. Vinsonhaler shall faithfully and im-
partially perform and discharge the duties of said office
according to law and shall promptly account for and pay
over all money, papers, or other property that may come
into his hands in virtue of his said office, to his successor
in office, or Lo the person or party entitled thereto, then
this obligation to be void, otherwise to be and remain in
full force and virtue.”

The several applications do not appear to have been
worded precisely the same, and it is alleged that the third
application contained the following agreement on the
part of this defendant: “And I do further hereby bind
myself, my heirs, executors and administrators, to save
the said surety company harmless, and on demand to pay
it any and all claims, demands, loss and damages of every
nature and kind and on demand to pay it all legal and
other costs, counsel fees, and expenses directly or indi-
rectly which said surety company shall at any time sustain
by reason or in consequence of such suretyship, and any
and all renewals,. extensions and continuations thereof,
whether before or after legal proceedings by or against
said surety company, and without notice thereof to me.”

Tt is alleged that the action begun by the county was
jointly against the principal and surety, and that after
the principal had answered the surety answered sepa-
rately, and “employed attorneys to represent, look after
and so act as might be decmed necessary to protect the
‘the interests of this plaintiff as defendant in said action.”
Tt appears from the petition that this defendant also an-
swered and defended the original action. There is no
allegation in the petition that the defendant failed or
neglected to indemnify the surety and protect it against
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the claim of the county, or to “place the surety in funds
to meet every claim or demand” that might be made
against it by reason of its suretyship, or that the defend-
ant in any other way failed to perform his agreement
with this plaintiff, or that the defendant failed in any
respect to properly and fully defend the original action
against him and the surety.

The plaintiff insists that by the terms of the contract
between the parties it was left to the discretion of the
surety to employ attorneys if it saw fit to do so, and that
unless the defendant showed that the plaintiff acted in
bad faith, so that its action would amount to a fraud upon
the defendant, the fees so paid to attorneys constitute a
proper charge against the defendant. To support its posi-
tion the plaintiff relies npon the decision of the supreme
court of Towa in United States Fidelity & Guaranty Co. v.
ITittle, 121 Ta. 352. Without determining whether we
would be willing to follow that court to the full extent of
its opinion in that case, we are satisfied that the language
there used should not be applied in a case of this kind.
In that case, it does not appear that the principal upon
the Lbond agreed to place funds in the hands of the surety
sufficient to protect it against any claim or demand, and
we cannot believe that that court would hold that in such
case, if the defendant complied with that agreement, and
while there were funds in the hands of the surety, furnish-
ing protection against the claim that was being urged
against the principal, and while the principal was prop-
erly and sufficiently defending the action, the surety
could, without the knowledge or.consent of the principal,
. incur additional and apparently unnecessary expense, and
recover the same from the principal. The case at bar is
more clearly analogous to American Surecty Co. v. Lehr,
93 8. W. (Tex. Civ. App.) 681. In that case, the agree-
ment between the principal and the surety also contained
the agreement on the part of the principal to place the
surety in funds to meet every claim and demand, and the
opinion in the case shows that this was done by the prin-
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cipal. Their contract also provided that in case the
principal requested the surety to defend the action he
would defray any cost, charges and expenses which it
might incur in so doing. While the surety held these
funds for indemnity, and, without any request to do so
from the principal, it employed counsel to defend the
action brought against the principal and surety upon the
bond. That court held that under these circumstances
the surety, which was fully indemnified by the deposit of"
collaterals, could not defend the action at the expense of
the principal without the principal’s request so to do. In
the case at bar, we have very much the same conditions.
The petition shows that the agreement was that the
principal should furnish funds to the surety suffi-
cient to indemnify it against any claim, and, in the
absence of any allegation that he failed to do so, or failed
to properly defend the suit, it must be considered, as
against the pleader, that the principal had complied with
all of his agreements in that regard. If the surety was fully
protected by the prinicpal against any possible judgment
that might be obtained by the county in its action, and
the principal had employed attorneys who were fully and
properly defending the action, further expense on the part
of the surety must have been unnecessary and wanton.
No doubt under this contract the surety ought to be pro-
tected against all necessary expenses incurred in defend-
ing iteelf against liability on these bonds, and should be
allowed to exercise a reasonable diseretion as to necessary
measures of defense, but the allegations of this petition
indicate that the expenses sued for were unnecessary, and
there is no allegation of circumstances showing any neces-
. sity for such expense, or even that the surety regarded
such expense necessary. In these respects the petition
failed to state a cause of action and the demurrer was
properly sustained.
The judgment of the district court is thelefore

ATFFIRMED.
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JOHN GASTER ET AL., APPELLEES, V. ESTATE OF FREDERICK
GASTER, APPELLANT.

Fiep SepreEMBER 28, 1912, No. 17,057.

1. Statutes: INHERITANCE LAW: CONSTITUTIONALITY. Chapter 49, laws
1907, does not violate the provision of section 11, art. III of the
constitution, that “no bill shall contain more than one subject,
and the same shall be clearly expressed in its title.”

2. Wills: RIGHTS oF SURvVIVING SPOUSE. A husband cannot lawtully
devise his real estate or lawfully dispose of his personal property
by will so as to deprive his wife of all interest therein given by
the said act. .

If a married man by his will disposes of all his
property, real and personal, to others, and gives nothing to his
wife, she will be entitled to take the distributive share given
her by the statute as though he had died intestate.

OPINION on motion for rehearing of case reported in 90
Neb. 529. Rehlearing denied.

SEDGWICK, J.

The first opinion in this case, 90 Neb. 529, considered
principally the alleged antenuptial agreement. The right
of election under section 7 of the statute, commonly known
as “King’s Inberitance Act” (laws 1907, ch. 49), was also
discussed. 1In that discussion the constitutionality of the
act was assumed, and it was also assumed that under that
act the widow inherited one-fourth of the property of the
decedent, although he left a will disposing of all of his
property and making no provision for her. The question
as to the constitutionality and proper construction of the
act was necessarily involved in the case. Upon the motion
for rehearing the importance of this question was pointed
out, and the motion was set down for argument and fur-
ther consideration. In considering the difficult and some-
what complicated question so presented, we have had the
assistance, not only of the able counsel employed in the
case, but also several other eminent attorneys who have
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appeared as friends of the court. The act is entitled :
“An act to provide for succession to the estates of decedents
and to repeal sections 4901, 4902, 4903, 4904, 4905, 4906,
1907, 4908, 4909, 4910, 4911, 4912, 4913, 1914, 4915, 4916,
1017, 4918, 4919, 4920, 4921, 4922, 4923, 4924, 4925, 4926,
1927, 4928, 4929, and 4930, and, also, sections 4940 and
3041 of Cobhey’s Annotated Statutes of Nebraska of 1903
(C. 8. ch. 23, secs. 1-30 inc., 40, 176).” Sections 4901 to
1928, inclusive, gave the widow dower in the lands of her
deceased husband and were the general provisions of our
statute relating thercto. Section 4929 provided for the
descent of estates of married women. Section 4930 pro-
vided for the descent of real estate when not lawfully
devised. Section 4940 provided that nothing in the chapter
should affect curtesy or dower or any limitation of any
estate by deed or will. Section 5041 provided for the
descent of personal property not disposed of by will. Ap-
parently the legislature attempted to give the wife a
share in the estate of-her deceased husband in lien of
dower. The statute is said to be unconstitutional because
it legislates npon more than one distinct subject, and be-
~ause the subject or subjects of legislation are not clearly
expressed in its title, and so violates section 11, art. ITY
of the constitution.

The act is very vigorously assailed upon general prin-
viples. Tt is said that, whereas the tendency of legislation
in this state has continually been to enlarge the rights of
married women, and it is to be presumed that the legisla-
ture attempted to do so in this act, still the effect of it is to
rob them of valuable rights that they already enjoyed, and
{o give them nothing substantial in lieu thereof. Section
1 of the act, which attempts to give the wife a share in the
real estate of her deceased husband, describes it as real
estate “which has not been lawfully devised;” and section
3 of the act, which relates to personal property, gives her
a share in personal property “not lawfully disposed of by
his last willL” And so, if this language is literally con-
strued, the husband may dispose of all his property, real
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and personal, except the homestead, without the consent
or even the knowledge of his wife. By the terms of the
act, whatever interest in the real estate of her husband
the wife takes is subject to his debts, and, dower being
abolished, the wife may thus be deprived of all interest
in his real estate, except her homestead right. It is also
said that section 7 of the act gives the wife a right of elec-
tion when her husband has provided for her in his will ;
but when he has devised his property to others she has no
election, but is deprived of all interests therein ; she is left
no election to take her dower free from the claims of cred-
itors in lieu of her rights under this statute, and so what
the creditors leave, if anything, her husband may deprive
her of by his will.

The objections to the constitutionality of the act are
quite serious. It is said that the word “succession” in the
title, “An Act to provide for succession to the estates of
decedents,” has a well-defined and technical meaning; that
it denotes the “coming in of another to take the property
of one who dies without disposing of it by will.” This
seems to be its meaning in the civil law and in those juris-
dictions which have adopted that procedure. The term
is expressly so defined in the statutes of some of the states,
Estate of Headen, 52 Cal. 294. Tt has not been so defined
in this state, and neither by statute nor judicial construe-
tion has it received any technical meaning. In Webster’s
New International Dictionary we find the following defi-
nition: “The change in legal relations by which one per-
son (called the successor) comes into the enjoyment of, or
becomes responsible for, one or more of the rights or lia-
bilities of another person (called the predecessor), * * #
when it is to a right to be enjoyed, as property, it is called
active.”” We think that the title to this act might suggest
to the legislators and others interested g subject of legis-
lation as broad as that indicated by this definition, par-
ticularly when as a part of this title specific sections of
the statute are named relating to the subjects legislated
upon. The title specifi-s various sections of the statute
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relating to dower, with the statement that they are to be
repealed by the act, which is accordingly done, and so,
also, the section which provides for the descent of the
estates of married women together with the sections which
provide for the descent of property both real and personal.
Prior to the enactment of this statute, section 4940 pro-
vided that nothing in the decedent law should affect es-
tates by curtesy or dower, and this section is also named
in the title of the act. We think therefore that by this
title the attention of the legislators and others interested
must have been called to the purpose and scope of this
legislation.

We do not feel justified in holding the act unconstitu-
tional as legislating upon more than one distinct subject.
Its subject of legislation is the passing of property from
the dead to the living, and would include either the title
to property or the possession, or both. The act purports
to be complete in itself. Having this broad general title,
it may incidentally affect some matters that might be
connected with other legislation and not for that reason
be invalid. The general statute upon the subject of wills
provides: “Every person of full age and sound mind,
being seized in his own right of any lands, or any right
thereto, or entitled to any interest therein descendable to
his heirs, may devise and dispose of the same by his last
will and testament, in writing.” Comp. St. 1911, ch. 23,
sec. 123. By the statute on the subject of dower, as it
existed before the enactment of the law in question, the
husband’s right to devise his real estate was limited, and
by the homestead act the widow could not be deprived of
her right of homestead by will. Neither the dower nor the
homestead statute referred to the statute of wills, and yet
their validity was never questioned for that reason.

The first, and perhaps one of the most prominent, diff-
culties in the construction of this act is that, in defining
the rights of the husband or wife in the property of the
deceased spouse, the statute contains the expression, “not
lawfully devised,” in the case of real estate, and “not law-
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fully disposed of by will,” in the case of personal property.
Section 7 of the act undertakes to give the widow the right
of election, but gives her such right only in case provision
is made for ler in the will; so that, if these provisions are
taken literally, she has the right of election if she is re-
membered in the will; but, if nothing is given her in the
will, she has no right of election nor any other right in
the property of the husband other than the homestead.

The duty devolved upon this court to construe and en-
force the limitations which the constitution has placed
upon the several departments of the state government is
a very important and delicate duty. All presumptions are
in favor of the validity of acts of the legislature. The
construction which that branch of the government placed
upon the constitutional limitations of its own powers
must be considered, and no act of the legislature will be
held to violate the constitution unless such conclusion is
unavoidable. The presumption that the legislature in-
tended to regard constitutional limitations is so strong as
to control the meaning of the language used in all doubt-
ful cases. Every act will be so construed, if reasonably
possible, as to harmonize it with the fundamental law.
No duty of this court is more manifest and exacting than
the duty to avoid trespassing upon the province of the
legislature. The tendency of the courts in recent years
has steadily been towards a more liberal construction of -
legislative enactments in this regard. It is not for this
court to determine the legislative policy, nor to criticize
that policy when adopted by the lawmakers. If ap-
parently matters have been omitted in legislation which
would have been supplied if brought to the attention of
the lawmakers, it is not within the province of the court
to supply such omissions. Hasty and ill-considered legis-
lation can be revised only by the legislature itself. The
difficulties presented in this legislation may suggest reme-
.dies which the contemplated revision of the statutes will
supply. '

In this case the deceased devised all of his property, but
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made no provision for his widow: She insists that she
ought to share in the property as though there were no
will. The statute says that, when the real estate is not
lawfully devised, she may do so. We are asked to hold
that the property was lawfully devised, and that therefore
the provision of the statute giving her a distributive share
in the property has no application. Did the legislature
intend such a result? Under the former statute she had
her well-defined right of dower that neither the other heirs,
nor the creditors of her husband, nor the will of the hus-
band himself, could take from her. DBy the divorce law
(Comp. St. 1905, ch. 25, sec. 23), also, the right of dower
was secured to her if she obtained a divorce for certain
canses. This gection was amended in a special act of the
same legislature. Laws 1907, ch. 50. The amended sec-
tion leaves it to the discretion of the court to award to the
innocent party a share or interest in the real estate of the
euilty party. It would seem that if it was intended to
suhject her right to a distributive share of the property,
which this new statute gives her, to the claims of the cred-
itors, and to the will of her husband, the right of dower
would have been preserved so that she might elect that
right in case it was more valuable to her than such pre-
carious provisions as this statute makes for her. Section
7 of the act gives her the right to elect between the pro-
vision made for her by the statute itself and the provision
of the will. Did the legislature intend that when she was
provided for in the will she might enjoy this right of elec-
tion, but if she was given nothing in the will she should
have no right at all? Language of a statute, not used in a
technical sense, will be given its ordinary meaning, and
every word used will be given its proper force and effect,
if possible; but words that are inconsistent with the stat
ute as a whole, so that their literal sense could not pos-
sibly have been intended by the legislature, will be dis-
regarded or so construed, if possible, as to give effect to
the will of the lawmakers. We find but one way to rec-
oncile these provisions of the statute and sustain them.
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If the property which by this statute is given to the sur-
viving spouse cannot be lawfully devised to others, the
principal difficulty in construing the statute disappears.
A statute of Wisconsin presented a similar difficulty. It
implied the ability of the husband to lawfully devise the
homestead. If not lawfully devised the homestead went
to the widow. And this statute, like section 7 of our act,
gave her the right of election if provision was made for
her in the will. Referring to this apparent anomaly in
the law, the supreme court of that state said: ‘“What
would be her rights in that regard where no provision is
made for her in such will, may be difficult to tell. Whether,
in such case, further legislation is necessary in order to
properly protect the wife and widow is a matter addressed
to the wisdom of another department of the state govern-
ment.” Albright v. Albright, 70 Wis. 528. In a later case
that court said: “In Albright v. Albright, 70 Wis. 528,
attention was called -to the difficulty felt to exist, and, as
it is not necessary now to decide the question, we mention
it again, so that the legislature in its wisdom may settle
the uncertainty in accordance with the wise and liberal
policy of our laws in favor of the wife.” Church v. Mec-
Laren, 8 Wis 122. The Wisconsin court did not find it
necessary to determine the proper meaning of the statute
in either of these cases.

The supreme court of Ohio appears to have definitely
construed a similar statute. Their statute provides that, if
the husband dies “intestate” and leaves children, the widow
“shall be entitled to a specified share of the personal prop-
erty. In Doyle v. Doyle, 50 Ohio St. 330, the husband
died leaving a will whereby he disposed of all of his prop-
erty to his children and others, “making no provision
whatever for his wife,” thus presenting the same question
we have here. The supreme court of that state held that
the wife was entitled to ler distributive share of the estate.
That court stated the question as we now have it before
us, in these words: “Noting the fact that section 4176,
giving her this portion of her husband’s estate, is limited
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to where he dies ‘intestate’ leaving children, and .that
sections 5963 and 5964 of the chapter relating to wills
apply in terms only to where provision is made for her in
the will of her deceased hushand, they claim, that as he
did not die ‘intestate’ and made no provision fer her in his
will, she is within the provisions of neither of these sec-
tions, and is, therefore, entitled to no part of his person-
alty sub]ect to dmtrlbutlon, since, in the exercise of the
power given him by statute to make a will, he has be-
queathed it ail to his children.” The court then said:
“We do not accept this construction. A careful consid-
eration of the language of these sections shows, as we
think, a clear recognition of the right of a widow to a
portion of the personalty of her-deceased husband on dis-
tribution, that is beyond his power to affect by any will
he may make, unless she assent to it. And this is in ac-
-cordance, not only with the general understanding on the
subject, but, also, with the liberal policy that has always
prevailed in our law toward the widow. * * * Where
he makes a will containing a provision for his wife, she is
not compelled to accept the provision so made, but may
renounce it and take under the provisions of section 4176,
as if ier hushand had died intestate. But where provision
is made for her in the will of her deceased husband, the
statute requires that she shall be cited by the probate court
to elect. * * * Why cite her to make an election, if she
has not a right at law which she may retain if she
chooses? No election can be made by any one between
something and nothing. There is no alternative. The
term necessarily connotes at least two things between
which a choice can be made” The circuit court after-
wards followed this construction of the statute and stated
the law to be: “When the wife dies leaving a will in which
no provision is made for her surviving husband, her estate
will be treated (as) to him as if she had died intestate
within the meaning of secs. 4176 and 5963, Rev. St.” Coon
v. De Moore, 25 Ohio C. C. Rep. 776. See, also, Cummings’
Ea’r v. Daniel, 9 Dana (Ky.) *361.
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No other view as to the legislative intention can be
reconciled with the act as a whole and the general purpose
and policy of its provisions. Section 5 of the act is as
follows: “The right of a married man.or woman to in-
herit a part or all of the real estate of which his or her
spouse was seized of an estate of inheritance at any time
during the marriage, may be barred by a conveyance ex-
ecuted by such husband and wife while residents of this
state, and, if either such husband or wife be not a resident
of this state, by a deed of conveyance executed either by
both of said parties or by the one seized at the time of such
conveyance; and such right to inherit may also be barred
by the sale of such real estate under execution or other
judicial sale, during the lifetime of the owner of the title.”
It is wholly inconsistent with the idea that the right can
he defeated by will. Tt recites the right of a married man
or woman in the property of his or her spouse, provides in
express terms how that right may be barred, and excludes
the power to bar that right by will. If the husband in his
will makes such provision for the wife as she will prefer to
the property rights that the law gives her, she may elect
to take by the will, but, if he fails to do so, she may insist
upon her rights under the statute.

The motion for rehearing is

OVERRULED.

FRED F. KANERT V. STATE OF NEBRASKA.
Fiep SEPTEMBER 28, 1912. No. 17,453.

1. Rape: EVIDENCE. A conviction for rape cannot be sustained upon
the uncorroborated testimony of the complainant.

CORROBORATIVE EVvIDENCE. The testimony of the complain-
ant as to the commission of the crime by the defendant may be
corroborated by evidence of facts and circumstances showing a
disposition on his part to commit the crime and an opportunity
to do so.

‘WEIGHT OF EVIDENCE: QUESTION FoR JURY. If the crime
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itself is established beyond question, and there are Inconsist-
encies in the evidence of the defendant, as to material matters,
from which it may reasonably be inferred that the testimony of
the complaining witness implicating the defendant is substan-
tially correct, it presents a case for the jury, under suitable in-
structions.

INSTRUCTIONS: CORROBORATIVE Evmmng. It is the testi-
mony of the prosecuting witness as to the guilt of the defend-
ant that must be corroborated. When there is evidence tending
to prove several distinct crimes, and the prosecution has elected
upon which to proceed, a requést to instruct the jury that de-
fendant must be acquitted, “unless you find from the evidence,
beyond a reasonable doubt, that the defendant committed the act
so elected, and as to this act you cannot find the defendant guilty
on the evidence of Mary Waddick alone, as to the act she must
be corroborated by testimony other than her own,” was properly
refused, for, although this language might be considered a cor-
rect technical statement, still, in the connection asked, the
language might probably be misleading to the jury.

5. Criminal Law: INSTRUCTIONS: DisTINCT CRIMES : ELECTION. When
upon the trial there is evidence tending to prove several distinct
crimes, and the prosecution has been required to elect upon
which it will proceed, the court should so instruct the jury in
the submission of the case. It is erroneous under such circum-
stances to instruct the jury: “You are instructed that if you
should find from the evidence, beyond a reasonable doubt, that
an act of sexual intercourse did take place between the defendant
and said Mary Waddick, and that at the time of said intercourse
the said Mary Waddick was under the age of 15 years; then you
should find the defendant guilty as charged in the indictment.”

6. Rape: WITNESSES: KEVIDENCE: ADMISSIBILITY. In a prosecution for
rape of a female child under 15 years of age, it is not a defense
that others have also abused the child in the same manner; but
when the fact that the prosecuting witness has given birth to a
child is relied upon by the state as evidence, and in her testimony
she has denied having had intercourse with any one other than
the defendant, she may properly be cross-examined as to cir-
cumstances tending to show that another than the defendant is
the father of her child.

7. Criminal Law: TRIAL: IMPROPER ARGUMENT. Arguments and in-
sinuations to the jury, not based upon competent evidence, are
improper, and, although not so wilful and prejudicial as to re-
quire a reversal of the judgment, are indicated in the opinion to
be avoided at a future trial.
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8. Rape: SENTENCE. The crime of rape upon a child under the age
of consent is a serious one, and we cannot say that, if the de-
fendant is guilty as charged, a sentence of seven years’ imprison-
ment in the penitentiary is beyond the reasonable discretion of
the trial court.

Error to the district court for Hall county: JAMES N.
PauL, JUDGE. Reversed.

Harrison & Prince, for plaintiff in error.

Grant G. Martin, Attorney General, and Frank E.
Edgerton, contra.

SEDGWICK, J.

The defendant, who is plaintiff in error here, was con-
victed in the district court for Hall county of the crime
of statutory rape upon one Mary Waddick, then under 15
vears of age. MHe alleges that the complaining witness is
wholly uncorroborated; that the evidence is entirely in-
sufficient to support the conviction; that by various er-
roneous rulings of the trial court he was prevented from
having a fair trial; and that the prosecuting attorney was
auilty of misconduct which tended to prejudice the jury
against him. When. the first complaint was filed against
the defendant, it was charged that the crime was com-
mitted on the first day of May, 1911. In a second com-
plaint it was alleged that it was committed on the first
day of April, and in the indictment afterwards found by
the grand jury it was charged that the crime was com-
mitted on the first day of May. This indictment was re-
turned on the 15th day of November, 1911. The complain-
ing witness gave birth to a fully developed child on the
24th day of November, 1911, The complaining witness
testified that she went into defendant’s store in the evening
and asked to see a pair of roller skates; that the defendant,
who was alone in the store at the time, showed her a pair
of skates, and told her that the price was $3.50; that she
told him she couldn’t buy them for she hadn’t the money,
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and that he then offered to give her the skates if she would
sometimes run errands and otherwise accommodate him.
She knew what he meant and at first refused, but after-
wards consented. Thereupon the crime was committed
in the back room of the defendant’s store while she was
sitting on the back part of an automobile. It was repeated
in about a week later. She was a witness in the prelim-
inary examination hefore the justice of the peace, and tes-
tified that this crime was first committed in the latter part
of March and while she was sitting upon a sewing ma-
chine. The defendant was in Illinois from the 10th to the
25th of March. There was no sewing machine in his back
room, but it appears that there was a dismantled auto-
mobile there during the month of March. It was shown
by the evidence of experts that the average period of ges-
tation is about 280 days, varyving considerably, but seldom
less than 260 days. If the first statement of the time
of the crime was correct, it would allow about 240
days for this period. The evidence of other witnesses
established the fact that, if this crime was committed by
the defendant, it must have been in the first part of March,
and, if so, the period: of gestation was about 265 days. It
does not appear that this girl had any satisfactory means
of fixing in her own mind the precise time of the commis-
sion of the erime, and the discrepancies in her testimony
in that regard are perhaps of little importance, except as
showing that slie was ready to swear positively to matters
of which she had but little knowledge.

1. The principal question as to the sufficiency of the
evidence to support the conviction depends upon the
corroboration of her testimony. It has been uniformly
held that in such prosecutions a conviction cannot be
sustained upon the wholly unsupported testimony of the
complaining witness. It was shown by a clerk of the de-
fendant that early one morning in the fore part of March
the prosecuting witness brought a pair of roller skates to
the store, and that he was told by the defendant to oil
them for her, which he did. There was, however, no dis-

5
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pute in the evidence that she obtained a pair of skates
from the defendant, and this eircumstance merely cor-
roborates that fact. It was also shown that the girl was
several times at the store, but this was not denied by the
defendant. He admits seeing her there at times, and
admits that she obtained the skates from him,

The defendant was a witness in his own behalf, and
denied emphatically and positively ever having had inter-
course withh her or having taken any liberties with the
complaining witness. He testified that, when she said
that she could not buy a pair of skates at $3.50, he showed
her a pair that had been hanging in the show window and
offered to sell them to her for $2; that she said she did
not have that much money, but had some, and that she
was working and would pay 75 cents on the skates and
the remainder in a week or two. He agreed to that, and
told her to get her 75 cents. This was in the afternoon,
and a couple of hours later, in the evening, she returned,
paid her 75 cents and took the skates. She brought them
in the next morning and had them oiled, as the other wit-
ness testified. If the evidence of the complaining witness
was corroborated, it is, so far as we can see, in the cross-
examination of the defendant himself. He testified that
the skates were procured from him on the 25th of March,
after he returned from Illinois, and to substantiate this
testimony he offered in evidence a slip of paper on which
was written the name of the complaining witness, the
charge of $2 for the skates, and the credit of 75 cents,
showing a balance due of $1.25, and bearing the date of
March 25, 1911. This memorandum he testified was made
at the time, or soon after the transaction. He was not
certain whether he or his clerk made it. If he falsely
dated this memorandum for the purpose of deceiving the
jury, it might discredit his testimony in other particulars.
He also testified to selling the complaining witness a
bicycle soon after the sale of the skates. He produced in
evidence two sheets of paper, which he said were taken
from his account book, upon which appeared an entry of
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the sale of the bicycle for $5, on the 16th day of June. In
this transaction he said the girl’s employer was in the
store with her and paid the money for her. Afterwards
the bicycle was returned-as unsatisfactory, and the defend-
"ant returned $4 of the money, one dollar apparently being
retained for injury to, or use of, the wheel. During all of
this time the $1.25 balance for the skates had been unpaid,
and was still unpaid at the time of the trial. The defend-
ant forgot, as he says, that circumstance when he returned
the $4. Other circumstances disclosed in the cross-exam-
ination tend to show that he received no money for the
skates and never expected any. In this rcspeet the girl’s
story is corroborated. TIf he gave the skates to the girl
and has failed to explain satisfactorily any motive for
so doing, the jury might perhaps be justified in considering
that the explanation of the complaining witness was more
credible. There are other inconsistencies in the evidence
of the defendant, and the whole matter must be determined
by a jury. We cannot see that the court should have taken
this case from them.

2. The complaining witness festified to a repetition of
the crime on several different occasions. When this evi-
dence was received the defendant’s counsel asked the court
to then instruct the jury that, “by the introduction of
plaintiff’s evidence, the state has elected to ask for a con-
viction upon the first act of intercourse alleged to have
occurred about March 1st, or March 5th, or 6th, 1911, to
wit, the first act of intercourse testified to by Mary Wad-
dick,” and the court answered that the question will stand
open until the evidence is received. This ruling was ob-
jected to, but we think it was in the line of universal prac-
tice and was not objectionable. The defendant then aske:]
the court “to at this time require the state to elect upon
which of the alleged offenses he will ask for a conviction
in this case as shown by the testinony.” This request was
also overruled. When the witness was excused from the
witness-stand the defendant again moved the court to in-
struct the jury “that the state, by the introduction of its
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evidence, has elected to ask for a conviction upon the first
offense testified to by Mary Waddick.” To this it appears
that no objection was made, and there was no ruling
thereon. When the evidence of the state was all in, the
_defendant made the following motion: “The defendant
‘now asks that the state be required to elect on what al-
leged act of intercourse it will ask for a conviction, fixing
the date of the same.” The court sustained the motion in
the following order: “Motion sustained, and the prosecut-
ing attorney is now required to fix the time of the alleged
offense on which he asks for a conviction in this case.”
The prosecuting attorney elected to ask for a conviction
“on the first act of intercourse proven, to wit, on or about
the 7th day of Mareh.”

The defendant duly requested the following instruction:
“You are instrncted that the prosecutor has elected the act
which he claims to have taken place on or about the Tth
day of Maveh, A. D. 1911, as the one upon which he will
depend for a conviction of the defendant, and you are
further instructed that in your consideration of this case
your verdict will be for the defendant, unless you find from
the evidence, beyond a reasonable doubt, that the defend-
ant committed the act so elected, and as to this act you
cannot find the defendant guilty on the evidence of Mary
Waddick alone, as to the act she must be corroborated by
testimony other than her own.” This instruction was re-
fused by the court, and the defendant excepted. The eigh-
teenth instruction given by the court on its own motion
was as follows: ‘“You are instructed that if you should
find from the evidence, beyond ‘a reasonable doubt, that
an act of sexual intercourse did take place between the
defendant and said Mary Waddick, and that at the time
of said intercourse the said Mary Waddick was under the
age of 15 years, then you should find the defendant guilty
as charged in the indictment”—and the defendant ex-
cepted.

No other instruction was given to the jury by the court
as to the election made by the prosecution. The order of
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the court made at the close of the evidence requiring the
prosecution to elect upon which crime, testified to by the
complaining witness, it would rely for a conviction, was
correct. The defendant was entitled to this protection.
It is true that the time of the commission of the offense is
immaterial, providing it is within the statute of limita-
tions, but a defendant cannot be tried and convicted of
more than one crime in the same trial, and, when several
distinct crimes are testified to and circumstances sur-
rounding each crime are in evidence so as to identify the
several distinct offenses, the state is required to designate
the crime for which it will ask a conviction. The attorney
. general admits that the order requiring the state to elect
was proper and necessary in this case, but insists that
those orders made by the court in the presence of the jury
were sufficient, and that a formal instruction to the jury
upon this point in submitting the case was unnecessary.
No authorities are cited supporting this suggestion, and
we are not aware of any. The jury may or may not heed
the orders given to the prosecuting attorney in the prog-
ress of the trial. At the close of the evidence they were
instructed by the court as to the matters to be determined
hy them and as to the law governing those matters. Er-
roneous rulings of law made at the trial are frequently
corrected by the instructions, and the jury should be
governed as to the law of the case by the instructions
alone. -

The instruction asked by the defendant was properly
refused. That the prosecuting witness must be corrobo-
rated as to the particular act of which the defendant is
found guilty may in one sense be technically correct, but,
in the connection proposed to be given to the jury, might
and probably would be misleading. The request, however,
was a suggestion to the court of the necessity of an in
struction upon this point, and the eighteenth instruction
given by the court amounts to a direct refusal to so in-
struct, and would, if taken literally by the jury, be incon-
sistent with a proper instruction. We think, therefore,
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the eighteenth instruction, under the conditions in this
case, was prejudicially erroneous.

3. The complaining witness admitted that she had.
sometime before the commission of this alleged offense,
frequently after night been in the rooms of one Snyder,
and that he had taken undue liberties with her; that the
matter had become somewhat notorious and her brother
had interfered to prevent her visiting Snyder’s room. She
was then asked if Snyder had ever had intercourse with
her; to which she objected, and the objection was sustained
on the ground that the evidence was incompetent and im-
material. She was under the age of consent, and if the
defendant had had intercourse with her, as she testified,
it was immaterial whether others had. In this case, how-
ever, it was in evidence that she had given birth to a child.
The crime therefore had been committed, and the question
was, who was guilty. She had already testified that no
one but the defendant had ever so used her. If that tes-
timony was true, it was important evidence in the case;
in fact, conclusive against the defendant, and the defend-
ant should have been allowed to cross-examine her in that
regard.

4. After the prosecuting witness had testified that the
defendant and no one else was guilty of the crime, she was
asked by her attorney: “Did you ever tell your folks any-
thing about this?” She answered: “No, sir.” She was
then asked: “Well, you did later on, didn’t you?” and
again, “What do you mean by that answer?”’ and she re-
plied: “I didn’t until about the middle of September.”
She was then asked: “And then to whom did you tell it?”
This was objected to as an improper question. The ob-
jection was overruled, and she said: “I told it to my
brother.”” She further testified that, when her condition
became known, her mother and brother several times asked
as to who was to blame, and that she finally told her
brother and then her mother that it was this defendant.
The prosecuting attorney in his address to the jury stated :
“The parents of the little girl had to tease to get her to tell
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who this man was.” This was objected to, and it is now
insisted that it constituted misconduct on the part of the
prosecuting attorney. What she told her mother and
brother several months after the transaction as to the
guilt of the defendant was of course incompetent.

Again, it appears that the defendant’s wife had died in
Illinois and was buried on the 25th of September. In
cross-examination the prosecuting attorney asked the de-
fendant: “Have you ever been in Illinois since last
March?” This was objected to, but the question was al-
lowed, and he answered that he had not. This immaterial
evidence was also made the basis of a remark to the jury
in the argument of the prosecuting attorney, iu which he
attempted to infer that one who would not be present at
his wife’s funeral would be more likely to commit a crime
such as that with which the defendant was charged. With-
out further discussion of this unpleasant matter, we take
it for granted that this course of questioning and argu-
ment will not be repeated.

5. Tt is insisted that the sentence, seven years in the
penitentiary, was excessive. The crime charged is a se-
rious one. If the defendant is guilty, we cannot see that
the court has abused its discretion in fixing the punish-
ment. '

For the errors indicated, the judgment of the district
court is reversed and the cause remanded.

. REVERSED.

Rosw, J., dissenting.

I do not think the rulings held to be erroneous in-
fluenced the jury in arriving at their verdict, nor that de
fendant was prejudiced thereby. In my judgment, the
conviction should not be reversed for any reason stated in
the opinion. I do not put upon the conduct of the county
attorney the interpretation suggested in the opinion, and
I think that the prosccution as a whole should be com-
mended by an affirinance.
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FRANK V. LARSON v. STATE OF NEBRASKA,
Foep Sepremser 28, 1912.  No. 17,490.

1. Criminal Law: TRIAL: SANITY OF AcCCUSED: QUESTION TOR JUry.
When the contested issue in a criminal case is as to the mental
condition of the defendant as affecting his responsibility for his
act, that issue is to be determined by the jury; it is not a ques-
tion for the court.

2. : : . ¢ NONExXPERT WITNESS. One not an expert
is not allowed to testify to his opinion of the sanity or insanity
of the defendant without first showing such knowledge of the
defendant as would enable him to form an opinion.

3. Quaere. Whether g physician and surgeon who hag treated the
defendant in his professional capacity on various occasions for
several years, and has also seen and conversed with him oe-
casionally unprofessionally, and who testifies that he can give
his opinion as to defendant’s sanity based solely upon his
knowledge of him derived unprofessionally, can be allowed to
state that opinion when objected to by defendant on the ground
of privilege under the statute—queere,

4. Criminal Law: TRIAL: SANITY OF ACCUSED: ExpERT EVIDENCE, If
an expert witness fails to testify to the facts and conditions
which he has observed upon which to form an opinion as to the
'sanity or insanity of the defendant, or that what he had ob-
served was sufficient to enable him to form an expert opinion,
" it is erroneous to allow him to testify that he has not observed
anything that led him to the conclusion that the defendant was
insane.

WITNESSES: PRIVILEGED COMMUNICATIONS: WAIVER. The
defendant, without objection, answered questions of the prose-
cuting attorney upon cross-examination relating to treatment of
defendant by his physician and the physician’s opinion of his
condition. Held, That by so doing he did not waive his privilege
to object that the physician could not as a witness for the state
testify to confidential communications beiween them,

TRIAL: ADMISSION OF WRITING: HARMLESS ERrorR. It is
erroneous to allow a writing in evidence as the writing of the
defendant without proof of his signature or otherwise identify-
ing it as written or authorized by him. But, if the substance
of the writing is testified to by defendant and otherwise clearly
proved without conflict, the error is without prejudice.
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INSTRUCTIONS. An instruction that, if the state
has failed to establish “each and every” of the material allega-
tions beyond a reasonable doubt, the jury must acquit, is not
prejudicially erroneous, because of the use of the words “each
and every” instead of the word “any.”

ERROR to the district court for Burt county: GEORGE A.
DAy, JUDGE. Retvcersed.

J. A. Singhaus and Smyth, Smith & Schall, for plaintiff
in error, '

Grant G. Martin, Attorney General, and Frank E.
Edgerton, contra.

SEDGWICK, J.

In October, 1911, the defendant killed his brother,
Charles Larson, by shooting him in the head. The defend-
ant was convicted of murder in the first degree in the dis-
trict court for Burt county and sentenced to imprisonment
in the penitentiary for life. He has brought the case here
for review upon petition in error.

There is no dispute as to the principal facts in the case.
The question is as to the mental condition of the defend-
ant and his responsibility for the act. The defendant is a
small man, was in poor health and very hard of hearing,
so that it was necessary to use an ear trumpet in ordinary
conversation. IFor many months there had been criminal
relations of intimacy between the defendant’s brother,
Charles, and the defendant’'s wife. The defendant had
suspected these relations for some time, and had at
various times questioned his wife closely in regard to the
matter, but she had continually denied that there were
any improper relations between them. About the first of
October she confessed to her husband that his brother
Charles had attempted to take undue liberties with her,
but insisted that it had not gone to extreme criminal rela-
tions. She seems to have fully repented of her part in the
transaction, and had fully resolved to do everything in her













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































