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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICI-
ATING AT THE ISSUANCE OF THIS VOLUME.

NUMBER OF |

|
COUNTIES IN DIsTRICT JUDGES IN DISTRICT

ResipeNcE

DysTRICT OF JUDGE
First....o..., Johnson, Nemaha, Pawnee. John B. Raper....... Pawnee City.
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Second. .. ..., Cass, Otoe and Sarpy. ..... ‘_}_-I:lrvey D._'l‘}"g\zig._._.| Plattsmouth.
Third........ Lancaster. ..ooveee oo, Albert J. Cornish ....| Lincoln.
P. James Cosgrave...| Lincoln.
B L Willard E. Stewart...| Lincoln.
Fourth ...... 1 Burt, Douglas and Wash- = George A. Day....... Omaha.
ington. . Lee 8. Estelle........ Omaha.
I Howard Kennedy....| Omaha.
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X ) l»Alexander C. Troup. . Omaha.
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) Thurston.
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. Webster. o
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man.
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Hanson M. Grimes...
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Dawes, Sheridan and
Sioux.
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. and Scott's Bluff.
Eighteenth ..| Gage and Jeflerson........ Leander M. Pember-
(73 1 YN Beatrice.
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CASES DETERMINED

IN THE

SUPREME COURT OF N EBRASKA

JANUARY TERM, 1912.

HENRY AMEND, ADMINISTRATOR, APPELLER, V. TINCOLN &

3.

(1]

NORTHWESTERN RAILROAD COMPANY ; CHICAGO, BUR-
LINGTON & QUINCY RAILROAD COMPANY, APPELLANT.

FLep MarcH 12, 1912. No. 16,886.

- Negligence: Liapitiry ror DEATH FRrOM DrowNiNG: Act or Gop,

‘What is known in law as the “Act of God” is an accident or
unexpected occurrence due directly and exclusively to natural
causes, without human intervention, the resulting injury or
damage not-having been produced or contributed to by the hand
of man. If a resulting injury is in part produced by the wrong-
ful or negligent act of any person, such person will be held
liable therefor.

QUESTION FOrR JURY. “Whether the natural connection of
events is maintained or interrupted by the introduction of a
new and independent cause is usually a question of fact and not
of law.” 8t. Joseph & G. I, R. Co. ». Hedge, 44 Neb, 448,

Railroads: OBSTRUCTION oOF FLOOD-WATERS: LIABILITY FOR DEATH, '
Where a good faith effort, without negligence, is made to rescue
one from a place of danger, wrongfully or negligently caused by
another, such effort, even if unsuccessful, will not relieve the
wrongdoer from liability for the consequences of his act.

- Evidence; INToxTcATION. The evidence, copied in the opinion, is

examined, and found not sufficient to prove the intoxication of a
rescuing party.

. Instructions, a portion of which are sget out in the opinion, are

examined, and no prejudicial error found in them,

. Evidence. The evidence is found sufficient to support the verdict

of the jury.
4 1
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APPEAL from the district court for Tancaster county:
WILLARD E. STEWART, JUDGE. Afirmced.

James E. Kelby, Byron Clark and Stout & Rose, for ap-
pellant.

IVilmer B. Comstock, contra.

REEsE, C. J.

This is an action for damages alleged to have heen sus-
tained hy reason of the death by drowning of the daughter
of the plaintiff, who sues as the administrator of her es-
tate. The decedent was drowned on the 6th day of .July.
1908. There is no serious question as to the sufficiency of
the pleadings, and there is little conflict in the evidence.
Neither the pleadings nor evidence will be set out except
so far as may appear from the practically conceded facts.
Plaintiff recovered, and defendant appeals.

The plaintift with his family resided in that part of the
western portion of the city of Lincoln generally known as
the “S8alt creck Lottoms.” Prior to the date of the drown-
ing of the decedent (in 1906) the defendant, in connection
with other improvements in that vicinity, constructed a
railroad grade across the principal portion of the Salt
creek valley, the surface of which, with the ties and rails,
was several feet above the general level of the valley, de-
pending upon the topography of the ground. There was one
opening left in the embankment for the passage of water,
heing a concrete bridge 250 feet in length across Salt creek.
The bridge rested on nine concrete piers four feet thick
at the bottom and two feet thick at the top,.and which
were 25 feet apart from center to center, leaving a water-
way of about 220 feet in length under the bridge. Resting
on these piers was a concrete “slab” two and one-half feet
thick, above which were placed the ties and rails. The
remainder of the work was a solid fill. We have been un-
able to ascertain the exact length of the embankment. It
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is said by appellee in .lis brief to be three-quarters of a
mile long.

An important question of fact is as to the capacity of
the bridge to permit flood-waters to pasgs through. The
evidence shows without conflict that the whole vallev is
subject to occasional overflow and has been since the first
settlement of the country, and that the flood-waters have
with more or less frequency covered the whole surface
of the valley, which was known to defendant long prior to
the final construction and completion of the grade. The
channel of a stream known as “Middle creek,” coming
from the west and subject to overflow, was changed so as
to empty its waters into Salt creek above the bridge, thus
very materially increasing the quantity of water which
would have to pass under it. During the forenoon of the
- 6th day of July, 1908, owing to very heavy rains, the
waters from Salt creek and Middle ereek came down to the
embankment and flooded the valley above it so that the
water at and around plaintiff's residence rose to the depth
of six or seven feet. Later on, but on the same day, the
impounded waters broke over the fill and railroad tracks
and ran down onto the lower side. It is said by some of
the witnesses that at that time the water above the fill
was five or six feet higher than the water below. This,
with other facts which we do not detail, was sufficient to
Justify the jury in finding that the outlet was inadequate.
Water when at rest seeks its level, and had it not been for
the obstruction the flood would have presented practically
a level surface, and as a consequence the water would not
have been so deep above the fill. Judged by this evidence,
there was sufficient to justify a finding by the jury that
there was a faulty construction of the track bed, and by
reason thereof the waters were held back and the depth
of the flood greatly increased.

It is shown that the rainfall at the city of Lincoln on
the 5th and 6th of July, 1908, was greater than at any
time sinece the year 1884 (the government records having
heen first kept in 1885) and .86 of an inch greater than
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the flood of August 15 and 16, 1900. That there was an
unprecedented precipitation to that extent cannot well be
doubted. It is urged that this constituted an act of God
and for which defendant could not be held responsible.
This might be urged with more persuasive force had it not
been for the construction of the obstructing fill which acted
as a dam and greatly augmented the danger.

The question of the negligence of defendant in construct-
ing its fill and roadbed and its provision for the escape of
flood-waters was one of fact for the consideration of the
jury. The jury having found by their verdict, supported
by sufficient evidence, that such was the fact, we must for
the purposes of this appeal accept it as final. It is pretty
well settled that if a wrong or act of negligence is com-
mitted and that act contributes proximately to the injury,
even though combined or in conjunction with the act of
God, the wrongdoer will be liable. It is not deemed neces-
sary to discuss this subject further, as we think it clear
that, whenever any wrongful, careless or negligent act of
man contributes to an injury, he cannot escape liability
by showing that such injury was produced in part by the
act of God. Hence, if in negligently damming a stream
and such floods come as might with propriety be denomi-
nated the act of God, and by reason of the negligently con-
structed dam an injury resulted greater than would have
been suffered had the dam not been so constructed, the
wrongdoer cannot escape liability by showing that the
storm flood was, of itself, the act of God. As stated by
the decisions and authorities, if by any act of man in con-
junction with the act of nature an injury is inflicted, he
will be held to respond for the injury suffered. In 1 Cye.
758, it is said that the act of God “may be defined to be .
any accident, due directly and exclusively to natural
causes without human intervention, which by no amount
of foresight, pains or care, reasonably to have been ex-
pected, could have been prevented”—citing cases in note.
1 Words and Phrases, 118.

It is shown that early on the morning of the 6th of July,
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1908, the water above the railroad embankment, or grade,
rapidly accumulated over the surface of the valley. Plain-
tiff had left his home at an early hour to go into the busi-
ness section of the city of Lincoln on an errand. During
his absence, which was not prolonged, the water rose to
such an extent as to prevent his return to his home. His
family were in the residence. As the flood increased
plaintiff’s wife placed their children upon the table. The
water rose in the house to a depth of over three feet. Find-
ing that she could not save the family in that way she
made her way to the porch, and with the help of a son she
and the children were lifted to the roof of the porch. The
rain was falling and they were unprotected when two men
came to the house in a small boat. The water was at that
time six or seven feet deep in the street and yard in front
of the house, and all escape by the unaided efforts of the
family was completely cut off. ‘A part of the family, in-
cluding decedent, were lifted from the porch roof into the
boat, and as thus laden the boat started for a place of
safety. On the way toward the shore the boat came in
collision with a telegraph or telephone pole, was over-
turned, and plaintiff’s daughter drowned. There is no
evidence of any wilful or wrongful act on the part of thosc
in charge of the boat. The overturning of the craft is not
shown to be other than accidental and without fault. A
great number of boats were in use, and hundreds of people
were transferred from their places of danger in their homes
to safety.

It is insisted that plaintiff’s family were in a safe place
and out of danger while upon the porch roof ; that their
removal therefrom was the interference by a new and in-
dependent element or agency which caused the accident,
but which was not in any way procured, set on foot or
contributed to by defendant; that there could be no con-
nection in natural sequence between the construction of-
the embankment, even if negligently and wrongfully made,
and the drowning of plaintiff's daughter. The rule of law
upon this subject is well stated by Post, J » in St. Joseph
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& Q. 1. R. Co. iv. Hedge, 44 Neb. 448 where it is said: “The
question in all such cases is whether the facts shown con-
stitute a continuous suceession of events so linked to
gether as to make a natural whole, or was there a new an
independent cause intervening between the wrong and the
injury. The intervening cause must be one not produce:l
by the alleged wrongful act or omission, but independent
of it, and adequate to produce the result in question. There
may be, it is evident, a succession of intermediate causes,
cach dependent upon the one preceding it and all so con-
neeted with the primary cause as to be in legal contempla-
tion the proXimate result thereof (citing cases). Whether
the natural connection of events is maintained or broken
Ly the intervention of a new and independent cause iz,
according to the authorities cited, a question of fact.”  See,
also, Cornelius v. Hultman, 44 Neb. 441,

Accepting this as a correct statement of the law upon
the subject, it is left for us to inquire whether the evidence
disclosod suflicient to justify the submission of the case
to the jury. As we have seen, there was enough to justify
the jury in finding that defendant by its servants and
agents Pad full knowledge of the habits of Halt creek as
to the overfiowing of its waters at the place where the:
embankment was construeted.  This, and the question of
the neglicent construction of the embankment, and that
that constinetion was the cause of the damming up of the
water, by which the valley was flooded to the depth named.
were questicns of fact to be solved by the jury. Assum-
ing, as we must from the verdict, that the jury found these
facts in favor of plaintiff, the inquiry would be whether
the action of the persons in charge of the relief hoat con-
stituted a new and independent cause of the accident, so
far disconnected from the original cause as to relieve de-
fendant of lability? As we have seen, the valley was so

- covered with flood-waters as to render it impossible for
the p.eople residing in that part of the city to eseape from,
or go to, their homes hy their usual methods of travel. The
only method by which this could be done was in the use
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of boats or rafts by which the people could be floated out
or in. The decedent, with her mother and other members
of the family, had taken refuge on the roof of the porch,
having been driven there by the depth of water in the
house. The rain was falling during the time they were
s0 situated, and had been so falling during the entire day.
They were drenched with water, and, beyond doubt, in a
very precarious situation. One of the chilren was a babe
in arms. Acting upon the humane impulse to relieve the
distressed and render aid to the suffering, the people more
fortunately situated undertook to assist those thus ma-
rooned and in danger to places of safety. One of the
hoats, in charge of two men, one of whom was a special
policemen, went, or was sent, to the relief of plaintiff’s
family. A part of the family, including decedent, were
placed in the boat and started for the shore. There is no
proof that the boat was overloaded. The mother and others
were left on the porch roof to be taken off later. On the
way to the shore the boat was cast against or, in some way,
struck the obstruction, was capsized, and plaintiff’s daugh-
ter and the child referred to were drowned. There is no
evidence that those in charge of the boat were guilty of
. any wrongful act or negligence causing the accident, All
efforts were directed to the relief of those who had been
placed in danger by the increased depth of the flood, found
by the jury to have been caused, in part at least, by the
negligent construction of the embankment. It is not
necessary for us to decide what the effect upon defendant’s
liability would have been had the rescuers been shown to
have been guilty of negligence, for no such negligence is
shown. It could hardly be claimed that, where a good
faith effort, without negligence, were made to rescue one
from a peril wrongfully or negligently caused by another,
such effort, if unsuccessful, would relieve the original
wrongdoer.

There is an intimation in the evidence, and referred to
in defendant’s brief, that the men in charge of the boat,
which removed decedent from the house, were under the
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influence of intoxicating liquor. They were working in
the rain and were doubtless very wet. When they came to
the house they asked for whisky, but none was given to
them. The brother of decedent was standing in the porch
in some three feet of water and assisted in transferring
a portion of the family to the boat. We quote the follow-
ing from his testimony: “Q. Your mother was not very
willing to trust the children in the boat without being
with them? A. Yes, sir. Q. Didn’t you say she wanted to
go with them? A. Yes, sir. Q. Was Mr. Coburn the other
man besides Mr. Hudson? A. I don’t know. I heard his
name was Heny. Q. Were the boatmen under the influ-
ence of liquor? A. That is what they asked for when they
were there. Q. They asked for whisky? A. Yes, sir. Q.
Did you give it to them. A. No, sir. Q. Did they really
wet whisky at the house? A. No, sir. Q. What is the rea-
son your mother did not want the children to go with
them without being with them? A. That was the vason.
Q. They had the appearance of being somewhat under the
influence of liquor? A. Not while they were sitting down
in the boat. Q. DBut when they got up? A. Yes, sir.
They showed the star, and he said he would send down
and get them, and of course we could not do anything else,
and they pushed the bhoat away from the porch and took
them anyhow. Q. That is the reason your mother did not
want them to take the children without being along? A.
Yes, sir. Q. But they did not get any whisky at your
liouse? A. No, sir.” The mother did not testify as to
the condition of the men, nor give any reason why she
desired to accompany her children. Without reference to
the competency of the testimony of the son as to the
mother’s reasons for desiring to enter the boat, we are
unable to find any proof that the rescuing men were so
intoxicated as to interfere with their effective labors on
behalf of the family, if under the influence of liquor at all.
There is nothing in this evidence requiring further notice.

It is insisted by defendant that the trial court erred in
oiving numbers 4, 11, 12 and 13, of the instructions given
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to the jury. Imstruction numbered 4 is as follows: “The
burden of proof in this case is upon the plaintiff to estab-
lish all the material allegations of his petition by a pre-
ponderance of the evidence, and if you find that the evi-
dence is equally balanced, or that it preponderates in
favor of the defendant, then you should find for the de-
fendant. The material allegations of said petition are: (1)
That the defendant’s railroad improvements complained
of in the petition were negligently constructed and caused
flood-waters to accumulate at number 228 T street in the
city of Lincoln, which would not have accumulated except
for such improvements. (2) That in consequence of such
diversion and accumulation of said flood-waters the life of
Catherine M. Amend was imperiled, and that she was com-
pelled to flee for safety. (3) That her death was caused
by the negligence of the defendant in the construction of
the embankments and inefficient openings therein, near
her home. (4) That her parents have sustained a pecu-
niary loss by her death.” The objection to this instruction
is the failure of the court to include, or add to the third
clause, the words, “and not by any other intervening
cfficient force or cause,” as requested in number 2 of
those asked by defendant. While it may be that the in-
struction is not open to criticism, as it was given, if stand-
ing alone, yet, even if it is not complete, the subject is
sufficiently covered in instructions numbered 8 and 10, in
which all necessary information upon that part in question
was given.

Objection is made to number 11. The consideration of
this instruction carried with it the tenth. They are here
copied: “Number 10. Where the casual connection be-
tween the negligence complained of and the injury in-
flicted is interrupted by the interposition of an indepen-
dent human agency, which of itself inflicts the injury, the
independent agency, in law, is regarded as superseding
the original wrong complained of. In such case, the new
intervening cause becomes the proximate cause of the
injury, while the original wrong becomes the remote cause
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only, and is not actionable. Number 11. It is contended
by the defendant that, even though it did negligently, by
its railroad grades and embankments, accumulate and
divert the waters of Middle creek and Salt creck, and
thereby imperil the life and safety of Catherine M. Amend,
it would not be liable for her death, because the proximate
cause of her death was the overturning of the boat in
which she was being conveyed from her home to higher
and more elevated ground. But, before you could find
that the overturning of the boat was the proximate cause
of the death of Catherine M. Amend, you must find that
the intervening cause of the overturning of the boat was
not procured or produced by the original act of accumula-
ting and diverting the waters of the creeks aforesaid, if
vou find they were wrongfully and negligently accumu-
lated and diverted. Where the evidence discloses a suc-
cession of intermediate events, each dependent upon the
one immediately preceding it, and all depending upon the
original act complained of, such original act is, in legal
contemplation, the primary and proximate cause of the re-
sultant injury.” No criticism is made on number 10, but it
treats of substantially the sume subject as the other. The
objection to number 11 is in the use of the words, “it is
contended by defendant that,” at the beginning, and the
words, “before you could find that the overturning of the
boat was the proximate cause of the death of Catherine M.
Amend,” you “must find” that the intervening cause of
the overturning of the boat ‘“was mnot” procured or pro-
duced by the original act of accumulating and diverting
the waters, ete. As to the first words quoted, it is ap-
parent from the whole record that the instruction stated
the contention of defendant correctly. It is claimed that
the use of this language tended to discredit the general
-ule stated in the tenth. It is possible that the proposi-
tton might have been stated in other language, but we
are unable to detect any prejudice in the phrase adopted.
The other clause correctly stated the law.  If the construc-
‘jon of the embankment was negligent and “the evidence
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discloses™ a succession of intermediate events, each de-
pendent upon the one immediately preceding it, and all
depending upon the original act,” ete., it would be neces-
sary for the jury to find that the overturning of the boat
was the independent, intervening, proximate cause of the
death.

The twelfth instruction is complained of, but it is not
deemed necessary to set it out here, as it is in harmony
with the law as stated herein upon the concurrence of the
negligent acts of a wrongdoer with the act of God. It
peed not be further noticed.

The thirteenth instruction is in harmony with our hold-
ing in St. Joseph & G. L. R. Co. v. Hedge, 44 Neb. 448, and
Tneed not be set out.

The final contention, that the evidence is not sufficient
to sustain the verdict and judgment, has been sufficiently
noted in the body of this opinion, and the evidence will
not he further reviewed.

IFinding no reversible error in the record, the judgment
of the district court is

AFFIRMED,

Rosg, J., took no part.

ELIZABETH A. NEFF, APPELLEE, V. EMIL BRANDEIS, Ap-
PELLANT,

FiLep Marcr 12, 1912, No. 16,584,

1. Moster and Servant: INJURY To THIrD PERsoN: Liasmiry. To
sustain a recovery for injuries caused by being run down by an
automobile owned by the defendant, the plaintiff must show by
a preponderance of the evidence that the person in charge of
the machine was the defendant’s servant, and was, at the time
of the accident, engaged in the master’s business or pleasure
with the master’s knowledge and direction.

9. Torts: NEGLIGENCE: LitaiLrry. The defendant agreed with a third
party, for a stated monthly compensation, to take charge of his
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automobile, keep it at a garage, wash it, polish it, keep it ready
for running at all times, and furnish a chauffeur to the de-
fendant whenever he might desire to use his car. Defendant
loaned the car to another, and the keepers of the garage sent it
out in charge of their man for the use of the borrower. After
such use, and while the chauffeur was returning the car to the
garage, he ran into a vehicle driven by the plaintiff and her
husbar;d, and injured her. Held, That at the time of the accident
no such relation of master and servant or of principal and agent
existed between the defendant and the chauffeur as would render
defendant liable for such injuries.

APPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Reversed.

Greene, Breckenridge & Matters, for appellant.
W. J. Connell and Walter P. Thomas, contra.

BARNES, J.

Action in the district court for Douglas county by Eliza-
beth A. Neff against Emil Brandeis and Arthur Brandeis
to recover damages alleged to have been sustained by the
plaintiff as the result of a collision with an automobile of
which Emil Brandeis was the owner. There were two trials
in the district court. On the first trial the jury were di-
rected to return a verdict in favor of the defendant Arthur
Brandeis, and upon the question of the liability of Emil
the jury disagreed. On the second trial the plaintiff had
the verdict and judgment, and the defendant Emil Bran-
deis has appealed.

It appears that in April, 1906, Emil Brandeis was the
owner of two automobiles, one of which was called the
“White Steamer,” which was kept for him by the Powell-
Bacon Automobile Company of Omaha, Nebraska, under
an agreement which was described by Mr. Powell in sub-
stance, as follows: I was to wash the machine, polish it,
store it, and keep it ready for running at all times. I
was to furnish a man any time Mr. Brandeis might call
for it. Mr. Brandeis was to pay me so much a month for
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storing the machine, washing it, keeping it in good shape,
and was also to pay me a stated sum for the man. Mr.
Brandeis could call on the man—for that man—any time
of day or night, and keep him as long as he wanted him.
Mr. Brandeis said that he did not want to have the care
of a man, to keep his eye on him all the time, and he would
prefer to pay me a certain sum per month, with the under-
standing that I should keep the man at work, but have
him subject to his call. I told Mr. Brandeis that I was
perfectly willing to do that; that a man would be at his
call and disposal at any time he should telephone or give
instructions to have him sent out. The defendant cor-
roborated this statement, and further testified as follows:
“Q. Who furnished the chauffeur that drove your cars on
April 15, 1906, and prior to that time? A. The Powell-
Bacon Automobile Company. Q. Did you have some agree-
ment or arrangement under which the chauffeurs were
furnished by them? A. Yes, sir. Q. What was it? State
what was said as nearly as you can. A. I kept my auto-
mobiles at the Powell-Bacon garage. They looked after
them in the way of furnishing oil and gasoline, and repairs
and extras, and furnishing chauffeurs whenever I wanted
to use the cars. Q. How much did you pay? A. $80 a
month.

It appears from the record that on the 15th day of April
1906, the defendant loaned his antomobile to his brother,
Mr. Arthur Brandeis; that he did not use or even see his
car on that day. Defendant also testified as follows: «Q.
Who did use it, if you know? A. My brother. Q. Your
brother, which one, A. D.? A. A, D. Q. That is Arthur
Brandeis? A. Yes, sir. Q. State whether that car wus
used at all or out for your personal pleasure or business.
A. No,sir. * * * Q. How did your brother Arthur hap-
pen to be using this machine on this particular day in
question? A. Well, he asked me, I believe it ws in the
forenoon, whether he could use my car, and T think he said
he wanted to go out to his farm; and T said yes, and he
telephoned to the Powell-Bacon garage. Q. In other
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words, you loaned it to him for that afternoon? A. Yes,
sir. Q. You made no use of it yourself, at all? A. No,
sir.”

With respect to the delivery and return of the machine,
Mr. Brandeis further testified: “Why, T had an arrange-
ment at any time I wanted to use either of the cars 1
would telephone, and they would furnish a man to take
me out riding and take the car back to the garage. Q.
Who would take the car back? A. The man that ran it—
the chauffeur that ran the car. Q. You may state whether
or not the driver, Arthur Bell, who drove that car on the
afternoon of the day when the collision with M. and Mrs.
Neff occurred, had to your knowledge ever driven you?
A. Why, I did not know Mr. Bell. Q. And had he to
your knowledge driven either of your cars before this par-
ticular day? A. I would not know that either. Q. State
whether or not you had the same chauffeur continuously?
A. No, the agreement was that they were to furnish any
chauffeur they had there that was at leisure that they
could furnish. There was not any particular chautfeur.
Q. So you would have sometimes one and sometimes an-
other? A. Yes,sir. * * * Q. You had nothing to do
with selecting the particular chautfeur for a particular
trip? A. No; I just telephoned them to send the car
‘around.” It also appears that the defendant never paid
the chauffeur anything, but paid the Powell-Bacon Com-
pany for his services, which payment was included in the
$80 per month, as above stated.

It further appears that on the afternoon of the 15th day
of April, 1906, the Powell-Bacon Company sent the de-
fendant’s automobile out in charge of a chauffeur named
Arthur Bell, who testified that, acting upon the order of
Mr. Powell, he took the car in question to the home of
Arthur Drandeis, and waited there for some time; that
Mr. Arthur Brandeis and his family came out, got into
the car, and he drove them to Arthur's farm; that upon
his return he left them at their home, and started to take
the car back to the garage; that on his way there he had a
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collision with a vehicle driven i)y the plaintiff and her hus-
band, which caused the injuries of which she complained.

On cross-examination Mr Powell stated: “I cannot give
the exact conversation, hut the snbstance was that I told
Mr. Brandeis that he could have the man any time he saw
fit, and that the man would be subject to his direction
when he left my place. * * * There was something
said. T told Mr. Brandeis that he had the direction of the
man, and that he was responsible for the man after he left
my place.” On cross-examination the defendant gave the
following testimony: “Q. Tt was your arrangement with
the Powell-Bacon Clompany that, while he was out in the
service with your automobile, running it for vou or your
friends by your authority, he was doing that for you, was
it mot? * * * A, T presume so. Q. And he would so
continue to run the machine for you and by your authority
until he returned the machine to the garage, was not that
true? And is not that correct under the arrangements
you had with the Powell-Bacon Company? A. Tt would be
if he took the car to the garage after he got through.
* ® * Q. Then, after he got back to the garage and had
delivered it, he would then be out of your direction and
no longer subject to it? Ts not that correct? A. Yes,
Powell might send him out with some other man’s car-
right away. Q. When he came back and returned the
machine to the garage then he would no longer be sub-
ject to your control, his connection with you then ceased
for the time being? A. I suppose so.”

The foregoing is the evidence, but not all of it, and
about the facts thus established there seems to be no dis-
pute. At the close of the evidence the defendant requested
the court to instruct the jury to return a verdict in his
favor. His motion was overruled, and that ruling is
‘now assigned as error. It is strenuously contended by
counsel that upon the evidence contained in this record
there can be no recovery against the defendant. It ap-
pears from the pleadings and the evidence that this suit
was brought against Emil Brandeis on the theory that
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Bell, the chauffeur, was his servant, and it is contended
that the facts do not support that theory. It is the well-
settled rule that, where one person has sustained an injury
from the negligence of another, he must in general proceed
against him by whose negligence the injury was occa-
sioned. If, however, the negligence which caused the in-
jury was that of a servant, while engaged in his master’s
business, the person sustaining the injury may disregard
the immediate author of the mischief and hold the master
responsible for the damages sustained. The master se-
leets the servant, and the servant is subject to his control,
and, in respect to the civil remedy, the act of the servant
is, in law, regarded as that of the master. But it is not
enough, in order to establish a liability of one person for
the negligence of another, to show that the person whose
negligence caused the injury was, at the time, acting under
an employment by the person who is songht to be charged.
It must be shown, in addition, that the employment cre-
ated the relation of master and servant lLetween them.
King v. New York C. & H. R. R. Co.,, 66 N. Y. 181. 1In
Wyllie v. Palmer, 137 N, Y. 248, it was held that the doc-
trine of respondcat superior applies only when the relation
of the master and servant is shown to exist between the
wrongdoer and the person sought to be charged, for the
result of some neglect or wrong at the time and in re-
spect to the very transaction out of which the injury arose.
Higgins v. Western Union Telegraph Co., 156 N. Y. 75;
Doran v. Thomsen, 74 N, J. Law, 445. In Lotz v. llanlon,
217 Pa. St. 339, the court held that, where plaintiff’s suit is
.to recover for injuries received by being run down by an
automobile owned by the defendant, he must show not
only that the person in charge of the machine was the de-
fendant’s servant, but also that he was at the time en-
gaged on the master’s business with the master’'s knowl-
edge and direction. It was said in the body of the opinion:
“But it comes to nothing that the driver was the defend-
ant’s servant, if it appears that at the time the accident
happened lie was not on the master’s errand or business.™
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In Slater v. Advance Thresher Co., 97 Minn., 305, the su-
preme court of Minnesota said: “The expro.sw.on “4n the
course of his employment’ means, in contemplation of
law, ‘while engaged in the service of the master,” and noth-
ing more. It is not synonymous with ‘during the period
covered by his employment.’ ”

Counsel for the plaintiff vigorously assert that the
cross-examination of the defendant and the witness Powell
established the relation of principal and agent. between
the defendant and the chauffeur, and was sufficient to sus-
tain the verdict. This seems to h.we heen the theory upon
which the trial court submitted the case to the jury. We
are of opinion that the testimony of witnesses on their
cross-examination, and upon which plaintitf’s counsel
rely to. sustain the judgment, is not sufficient to render the
defendant liable for the negligence of the chauffeur. It
did not change the terins of the agreement, as stated by
the witnesses on their direct examination. Tt was nothing
more than their opinion of the legal effect of that agree-
ment.  As such it was entitled to little, if any, considera-
tion. It must be remembered that the evidence clearly
shows that the chauffeur, whose negligence caused the in-
jury of which the plaintiff complains, was the hired sery-
ant of the Powell-Bacon Company, and not of the defend-
ant; and where, as in the case at bar, the defendant had
not used his car for any purpose, but had merely loaned it
to another, and had no control over its movements or the
conduct of the chauffeur, we are of opinion that the owner
of the car would not be liable for the negligence of the
servant of another. Again, it would seem clear, from the
evidence, that if the chauffour, in returning the defend-
ant’s car to the garage, had by his negligence injured or
wrecked it, the Powell-Bacon Company, whose servant he
was, would have been liable to the defendant therefor; and
it cannot be said that the chauffeur was his agent to such
an extent as to make defendant liable to third persons for
the chauffeur's negligence while returning the car to the
garage,

5
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While the legal questions involved in this case have
heen often decided, it has been difficult to find an adjudi-
cated case where the facts are the same as those in the case
at bar. Parsons v. Wisner, 113 N. Y. Supp. 922, is per-
haps the nearest in point of any of the cases. There the
owner of an automobile loaned it to his brother, and the
keeper of a garage furnished the chaunffeur to run it. The
court, in passing on the liability of the owner, said:
“Upon the case presented it is established by a clear pre-
ponderance of the evidence that the chauffeur in charge
of the machine at the time of the aceident was not in the
employ of the defendant, and had never been in his em-
ploy, and that he was not engaged in the business of the
defendant, or under his direction or control, at that time."
Upon the facts there stated, and for those reasons, a judg:
ment against the owner of the automobile was reversed.
It appears that the rule there announced is approved and
supported by Babbitt, Law Applied to Motor Vehicles,
cee, 3825 Berry, Law of Automobiles, sec. 1483 Cuniing-
ham . Castle, 127 App. Dive (N, Y.) 5803 Reynolds r.
Bucl. 127 Ta. 601. To hold the defendant liable upon the
facts of this case, we are required to infer that the chauf:
feur, whove negligence was the cause of the accident, was
at that point of time the servant of the defendant and
ander his control. We are of opinion that such an in-
ference is too far fetched and is not warranted by the
evidenee.

For the foregoing reasons, we are unable to sustain the
judament in this case upon either the law of master and
corvant, or of principal and agent.  We arve of opinion
that the trial court erred in overvuling the motion for «
dJivected verdict.  The judgment of the district court is
therefore reversed and the cause is remanded for further
proceedings in harmony with this opinion.

REVERSED,

LETTON, J., concurs in the conclusion.
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PERRY & BEE COMPAXNY, APPELLER, V. TTOLRROOK OPERA
HOUSE COMPANY, APPELLANT.,

FiLep MagrcH 12, 1912. No. 17,025,

1. Corporations: INDEBTEDNESS: LIMITATIONS 1N CHARTER, A cor-
poration, when sued on its promissory note executed in settle-
ment of a debt contracted for materials used In the erection of
a building which it was the corporate purpose to construct, at a
time when it had contracted no other debts, and had a sufficient
amount of money on hand to pay for such materials, cannot
defeat a recovery because of a provision contained in its charter
limiling the amount of its indebtedness,

-

: : The fact that by the action of a majority
of the stockholders and directors of the corporation it used its
funds for purposes other than paying for the materials so pur-
chased affords no legal excuse for its refusal to pay for such
materials.

APPEAL from the district court for IFurnas county:
HoBERT C. ORR, JUDGE. A flirmed,

W. 8. Horlan and J. . Fults, for appellant.
Perry, Lambe & Butler, contra.

BARNES, J.

Action on a promissory note dated July & 1907, for
fhe sum of 83503.74, due in one year from the date thereof,
with interest at 8 per cent., given in settlement of an in-
debtedness due from defendant to plaintiff for lumber
and materials used in the erection of defendant’s oper:
house.  The execution and delivery of the note was ad-
mitted, but defendant alleged want of power to execute it,
and plead that by its articles of incorporation it was
limited in the amount of its indebtedness to the sum of
$700; that the sum which it owed plaintiff was £2,503.74,
which far exceeded that limit; that the defendant exccuted
a mortgage for the sum of $2,000. and the proceeds thereof
were paid to the plaintiff; that the note in question was
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given to cover the balance of said indebtedness, all of
which transactions were void hecause of the limitations
contained in its charter or articles of incorporation. The
plaintiff, by its reply, denied the limitation, and alleged
that the defendant had amended its charter by a provision
increasing its capital stock to $4,000, and the limit of its
indebtedness to $2,000. The reply also contained allega-
tions creating an estoppel. The cause was tried to the
court without the intervention of a jury. Plaintiff had
the judgment, and the defendant has appealed.

The bill of exceptions establishes the following facts:
In the month of June, 1906, certain persons residing in
the village of Holbrook organized the defendant corpora-
tion for the purpose of constructing, managing and con-
ducting an opera house in that village. The defendant’s
charter or articles of incorporation provided, among other
things, that the capital stock of the company should be
£3,000, divided into shares of $10 each; that the indebted-
ness of the company should not exceed the sum of $700.
and that each stockholder should be entitled to one vote
for every share of his stock, and that a majority of the
stock represented at any regular or special meeting should
constitute a quorum for the transaction of business.
About $2,800 worth of stock was subscribed and paid for,
and thercupon a lot was purchased on which to erect a
huilding, which together with the excavating and grading,
cost $250. Plans for the building were procured and
adopted, and the lumber and other material for its con-
«truction to the amount of $2,503.74 was thereupon pur-
chased of and furnished by the plaintiff.

The undisputed evidence discloses that at that time the
company was not otherwise indebted to any one, and had
on hand a sum of money sufficient to pay the plaintiff’s
¢laim. Tt appears, however, that, instead of applying the
money then on hand to that purpose, a majority of the
directors and stockholders determined to use it for the
purpose of seating and heating the building, together with
vther necessary furnishings, including stage and scenery.
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The effect of this proceeding was to defer the payment of
plaintiff’s claim until about the 1st of M ay, 1907, when at
a meeting of the stockholders, at which there was repre-
sented 171 shares of stock, a resolution was adopted in-
creasing the capital stock of the company to $4,000, and
authorizing an indebtedness to the amount of $2,000; that
thereupon the defendant company executed a mortgage
upon its property to the bank of Holbrook for the sum of
$2,000, obtained that amount of money thereon and paid
it over to the plaintiff. At the same time it was voted to
execute the note in suit for the balance of plaintiff’s claim,
which amounted to $3503.74. This was accordingly done,
and the plaintiff received the same in settlement of the
indebtedness. It also appears that in August, 1907, the
defendant paid to the plaintiff the sum of $100 upon the
note which was indorsed thereon. The record contains
no evidence of fraud, and the testimony tends to show
that no objection was raised to the proceedings by any of
the directors or stockholders until about the time this suit
was instituted. Upon the foregoing facts, the district
court found generally for the plaintiff and rendered the
judgment of which the defendant now complains.

In disposing of defendant’s contentions, it is sufficient
to say that from a careful reading of the bill of exceptions
we are satisfied that the defendant failed to establish any
of the several defenses set forth in its answer. It is ap-
parent that at the time the defendant purchased the ma-
terials used in the construction of its opera house, and
contracted to pay the plaintiff therefor, it was not in-
debted in any sum whatever, and had a sufficient amount
of money in its treasury to pay for the same in full; and
the fact that defendant used the funds which had been
raised for the payment of the plaintiff’s claim for other
purposes cannot be successfully urged as a reason for
defeating the payment of its just debt.

TMinally, it may be said that the defendant lawful]y
procured the material furnished to it by the plaintiff, has
received and retained the benefit thereof, and has estab-
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lished no valid or legal defense upon which it can escape
payment for the same. '
Therefore, the judgment of the district court was clearly
right, and it is
AFFIRMED.

STATE OF NEBRASKA, APPELLANT, V. AMERICAN SURETY
COMPANY, APPELLEE. '

FiLep MarcH 12, 1912. No. 16,559.

1. Statutes: POWER OF LEGISLATURE: DeriNtTioN oF TErMs., It is
within the power of the legislature within reasonable limitations
to define the terms used in its enactments. It cannot extend
the definition of a term so as to denote ideas entirely without its
province, but it may properly use the word in the broadest sense
and include within its meaning any thought not unwarranted
by usage, though perhaps not entirely within its ordinary defini-
tion.

2. Monopolies: CONSPIRACY TO Frx INSURANCE RaTEs. By the pro-
vigions of chapter 79, laws 1897, commonly known as the “Gond-
ring act,” combinations to prevent competition in insurance of any
kind, or to settle the price of the same, are declared to be a
trust and an unlawful conspiracy against trade and business.

: «“TpADE AND BUSINESS”: “Trust.” The words
“trade and business” in this act are intended as a generic term
embracing all the transactions and practices mentioned in the
act, and the term “trust” is properly made to include combina-
tions or contracts in restraint of competition in insurance.

4. Statutes: CONSTRUCTION: MONOPOLIES. The entire series of statutes
directed against combinations and monopolies should be con-
gidered as parts of a connected system, and recourse may be had
in considering the intention of the legislature in the later acts
to definitions of terms used in prior acts in connection with the
same subject matter.

UNLAWFUL COMBINATIONS: SCOPE OF Act. Considering the
prior legislative definitions, a combination to prevent competi-
tion in insurance may properly be a subject for legislation under
the title of “An act to protect trade and commerce against un-
lawful restraints and monopolies,” etc. Laws 1905, ch. 162.

6. — : : . The purpose of section 4 of that act
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requiring certain statements and undertakings to be filed in the
office of the attorney general is to aid him in enforcing the
statute, and the subject matter of the section falls properly within
the scope of the title of the act.

7. Insurance: FOREIGN CORPORATIONS: STATUTORY PRrovisioNs. Per-
miesion granted by former statutes to foreign surety companies
to do business in this state, under certain conditions, does not
create a contract between such companies and the state, but, even
if it did, the state, under its police powers, would still have the
right to regulate the business and by additional legislation to
require such reports and statements as seemed to it necessary to
that end.

8. : : . A state may impose additional condi-
tlons on the rlght of a foreign corporation to do or engage in
business within this state, and, unless such additional require-
ments change or affect those imposed by prior acts of the legis-
lature, the act imposing the additional conditions is not amend-
atory.

0. Monopolies: EXNVORCEMENT OF STATUTE. Under the terms of the
Junkin act (laws 1905, ch. 162),'its administration and enforce
ment are committed to the attorney general and the governor of
the state, and it is made the duty of the attorney general to in-
stitute and prosecute such proceedings in any court of competent
jurisdiction as may be necessary to carry into effect its provisions.

REHRBARING of case reported in 90 Neb. 154. Former
judgment vacated, and judgment of district court reversed.

LETTON, J.

The former opinion in this case is reported in 90 Neh.
154. The principal contention now made by the attorney
general on rehearing is that the provisions of chapter 79,
laws 1897, commonly known as the “Gondring act,” when
considered in connection with the provisions of chapter
162, laws 1905, commonly known as the “Junkin act,”
made it the duty of the defendant to file the statements
and undertakings required by section 4 of the latter act;
that these statutes must be considered and construed to-
gether, and that, since a combination to prevent competi-
tion in insurance is within the definition of a “trust” by
the terms of the former act, it was the intention of the
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legislature to protect trade from such an unlawful re-
straint on competition by the latter act, and, consequently,
that a foreign insurance company is among those corpora-
tions required to make report thereunder.

The defendant insists that the Junkin act is by its title
restricted to “trade and ecommerce;’ that insurance does
not fall in either of these classes; that insurance is a dis-
tinet and separate subject of legislation ; that since 1905
the state has not required such reports to be filed and that
its right-to the same, if one ever existed, has been waived,
and it is now estopped to insist upon it; that section 4 is
in violation of the constitution; that the penalties imposed
by the act are not for failure to file the statements re-
quired by section 4; and that if insurance is held to be
commerce the act is an attempted regulation of interstate
commerce, and therefore void.

At the outset of the discussion it is proper to say that
we agree with the defendant that the requirements of sec-
tion 4 can only apply to such persons or corporations as
may reasonably be considered as being embraced within
the title of the Junkin act. We adhere to the view ex-
pressed in the former opinion that generally the words
“trade and commerce” would not include the business of
insurance, but we have no doubt that it is within the
power of the legislature within reasonable limitations to
include within the concept and definition of a term ideas
which may not unreasonably be included therein, though
perhaps not strictly within its ordinary definition. The
line of demarcation between the ideas expressed by the
words “trade and business” and “trade and commerce”
is somewhat hard to draw, and the legislature may with-
out violence to any constitutional limitations and with
propriety embrace within the definition of one term or the
other transactions which may lie close to the border line.
Statutory definition often relieves the court of questions
otherwise hard to solve when endeavoring to ascertain
the meaning of the legislature, and is a practice which is
to be commended if exercised withim proper limitations.



VoL.91]  JANUARY TERM,1912. 25
»b»‘t:rlte v: American Suietyr(!o.r

As was said in In re Pinkney, 47 Kan. 89, 27 Pac. 179,
which was quoted in the former opinion: “While the legis-
lature cannot extend the scope of the title by giving to
a word therein a definition which is unnatural and un-
warranted by usage, still, if the word admits of the con-
struction given to it by the legislature, and can be properly
used in a sense broad enough to include the provisions of
the act, the intention of the legislature is entitled to great
weight in determining the sufficiency of the title.”

Was it the intention of the legislature that the preven-

tion of competition in insurance should be included
~ within the title?

The title of the Gondring act, so far as necessary to
consider here, is “An act to define trusts and conspiracies
against trade and business, declaring the same unlawful
and void, and providing means for the suppression of
same.” Section 1 of that act, so far as essential here, is
as follows: “That a trust is a combination of capital,
* * * gkill or acts by two or more persons, or by two
or more of them for either, any or all of the following pur-
poses: ¥ * * (3) to prevent competition in insurance,
either life, fire, accident or any other kind. * * * (5)
To make or enter into, carry on or carry out any contract,
obligation or agreement of any kind or deseription
* * % Dby which they shall in any manner establish or
settle the price of any article of merchandise, commodity,
or of insurance, fire, life or accident, * * * or by
which they shall agree to pool, combine or unite any in-
terest they may have in connection with the sale, produc-
tion or transportation of any such arti¢le of merchandise,
product or commodity or the carrying on of any such busi-
ness, that its price might in any manner be affected
thereby.” By section 2 it is declared: “That any and all
acts by any person or persons carrying oun, creating, or at-
tempting to create, either directly or indirectly, a trust
as defined in section one (1) of this act, are hereby de-
clared to be a conspiracy against trade and business and
unlawful,” ete. DBy section 13 of the act it was provided:
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“That the word ‘person’ or ‘persons’ wherever used in this
act shall be deemed to include firm, firms, corporation,
corpurations, partnerships, copartnerships amd associa-
tions existing under, permitted or authorized by the laws
of the United States, this state or any other state, or the
laws of any foreign country or territory of the United
States.” By this statute, therefore, a combination for the
purpose of preventing competition in insurance of any
kind is defined as a trust, and a trust is declared to be a
conspiracy in restraint of trade and business, and unlaw-
ful. Tvidently the words “trade and business” are in-
tended as a generic term to embrace all the transactions
and practices set forth in the preceding section, and
properly include the regulation of insurance contracts in
restraint of competition,

At the same session there was passed “An act to prevent
combinations between fire insurance companies and pro-
viding penalties therefor,” commonly known as the
“Haller act.” Laws 1897, ch. 81. This act prohibited
combiuations to fix rates and commissions by fire insur-
ance companies, but made no attempt to prevent such
combinations to prevent competition in other classes of
insurance.

Eight years later the Junkin act was passed. Laws
1903, ¢h. 162. It was a further development of the legis-
lative campaign against the evils of combinations to en-
hance prices and to prevent competition in all lines of
trade and business. The legislature necessarily must have
had in mind the existing statutes on the general subject
and the prior definitions of the terms used therein. Our
views on this subject are plainly expressed in the opinion
in State v. Omaha Flevator Co., 75 Neb. 637, as follows:
“We think it clear that the whole series of statutes di-
rected against combinations and monopolies should be
considered as parts of a connected system, and that no one
act should be singled out for construction and be consid-
ered apart from the general trend of legislation upon the
subject. * * * It is apparent that the Junkin act of
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1905 in a large measure covers the same subject matter as
the Gondring act of 1897. Tts provisions in some respects
are more specific. It is preventive in its nature as well as
remedial, and it is apparent that it was intended by the
legislature to cover the same subject matter and to fur-
nish like and additional remedies to those provided by
the Gondring act. It evidently was intended to be a sub-
stitute for that act, in so far as the preventive and
remedial features are concerned. Tt fails, however, to
specifically define or construe or determine what a ‘trust’
is. We think that recourse may be had, however, to the
definition of ‘trust’ in the first section of the Gondring act
to throw light upon what the legislature meant when it
prohibited ‘every combination in the form of trust’ in the
Junkin act. The extent of the repeal of the former act is
measured by the extent to which it covers the subject mat-
ter, and if any portion of the former act is not inconsistent
with or repugnant to the latter, and it can fairly be said
that it was within the contemplation of the legislature
when the later statute was enacted, it will be upheld and
construed as forming a part of the later enactment.” The
legislature in the Junkin act did not again define the
words “trust” or “conspiracies against trade and busi-
ness,” for this it had already done in the Gondring act.
The title of the new act, so far as pertinent here, is “An
act to protect trade and commerce against unlawful re-
straints and monopolies,” etc. By section 1 it is declared:
“That every contract, combination in the form of trust
or otherwise, or conspiracy in restraint of trade or com-
merce, within this state, is hereby declared to be illegal.”

Since a combination to prevent competition in insur-
ance had already been defined as a trust, it seems evident
that the protection of trade from such trust or unlawful
combination was within the intent and purpose of the leg-
islature. We are of opinion that the prior legislative
definitions made in the Gondring act, to which our atten-
tion was not directed upon the argument at the former
hearing, when considered in connection with the Junkin
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act, bring the case within the rule of I re Pinkuey, supra,
Becechley v, Mulville, 102 Ta. 602, and Queen Tas. (o, v
State, 86 Tex. 250, c¢ited in the former opinion. FFurther-
more, we are satisfied that by the passage of the Junkin
act it was not the intention of the legislature to narrow
the field of the protection given by the Goudring act. and
that in both acts the same purpose is manifested, namely,
the protection of “trade and business” or “trade and com-
merce” from unlawful restraints.  As used by the legis-
lature in these acts, we think the terms are practically
synonymous. In fact, the latter term is, if anything,
broader than the former, for, while the terms “trade and
business” may have to some extent a somewhat local sig-
nificance, “trade and commerce” connotes the widest lati-
tude of commercial transactions, interstate or even inter-
national in extent. We conclude, therefore, that by prior
legislative definition a combination to prevent competi-
tion in insurance may properly be a subject for legislation
under the title of the Junkin act. The conclusion must
follow that the purpose of section 4 in requiring the state-
ments and undertakings therein menticned to be filed in
the office of the attorney general is to furnish that officer
with information necessary to aid him in his duty to en-
force the law, and that the subject matter of that section
falls properly within the scope of the title.

We are not convinced by defendant’s argument that by
the passage of the IIaller act the legislature evidenced
the thought that an insurance combination was a separate
subject, and therefore not included in the Gondring act.
Perhaps this may be true as to fire insurance, but it cannot
be so as to other classes of insurance, for they are spe-
cifically mentioned in the latter act.

We are not impressed with the contention that section
4 is unconstitutional because it applies to a subject differ-
ent from the general subject matter of the act. It merely
provides a detail the legislature believed to be necessary
to carry out the purpose of the law, and, as said before,
is clearly within the general scope of the title.
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So, also, as to the claim that the act is amendatory of
the act of 1885 (laws 1885, ch. 23, Ann. St. 1911, sec.
6711), setting forth the requirements to be met by foreign
surety companies as a condition of doing business in this
state. True it adds another duty, but it leaves the former
act unaffected. The legislature may impose additional
conditions if it so desire, but such imposition would not
be amendatory, unless the former requirements were
changed or affected.

Neither can we agree to the assertion that the permission
eranted by former acts to such corporations to do busi-
ness in the state creates a contract which is violated by
this act. A license or permission is not a contract; but,
even if it were, the state under its police powers would
still have the right to regulate the business and to require
such reports and statements as seemed necessary to pro-
teet its people from unlawful exactions. State v. Stand-
ard Oil Co., 61 Neb. 28.

The contention that the state is estopped by reason of
the failure of its officers to call for the report for several
vears, and that thereby the right of the state in this re-
gard has been waived, does not present much difficulty.
There is nothing in the record on which this argument
can be based. . Moreover, no officer is empowered by non-
action to repeal mandatory provisions of a statute. It is
not infrequent that laws imposing fines and penalties are
not enforced, but the penalties are not abrogated thereby
Tor the laws repealed. 1If the failure to enforce laws in
this country should have the effect of abrogating or re-
pealing them, the bulky and ponderous volumes of both
state and federal statutes might easily shrink to pocket
size.

The object of this action and the prayer of the petition
is that the defendant be enjoined “from further transact-
ing or carrying on its business within the state of Ne-
braska, and for such other and further relief as equity and
justice may require.” Defendant contends that the pen-
alties imposed by the act are not imposed for the failure
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to file the statements and undertakings required by sec-
tions 4 and 5 of the act, but arve only imposed for the
violation of its provisions with respect to contracts in ve-
straint of competition in buying and selling merchandise
and commodities, or in restraint of trade and commerce in
the general acceptation of these words. Section 4 (laws
1905, ch. 162) provides, in substance, that no corpora-
tion of the class described in the section “shall engage in
business within this state, or continue to carry on such
business, unless it shall comply with the following con-
ditions:™  (Then follows an enumeration of the reports
required.)  Section 5 provides that the attorney general
may at any time require any statement he may think fit
in regard to the conduct of the business of such corpora-
tion.  Section 6 is still broader in its provisions, and
makes penal a violation of its terms by “every corporation
% % engaged in business within this state.” Section
8 provides, in substance, that all the books of record and
papers of every corporation, joint stock company or other
association engaged in business within this state shall be
subject to inspection by the attorney general and shall
make such further returns as shall be by him prescribed.”
Sections 11 and 16 provide, in substance, that a default-
ing corporation may be enjoined against further engaging
in such business in this state by a suit brought by the
attorney general in behalf of the state, and “that the sev-
eral courts of record of this state having equity jurisdic-
tion are hereby vested with jurisdiction to prevent an'
restrain all violations of this act, and especially” the giv-
ing or receiving of rebates or concessions.

IFrom a consideration of these sections and of the act
as a whole, it is clear that its administration and enforee-
ment is committed to the attorney general and the gover
nor of the state. By section 22 it is expressly provided :
“It is hereby made the duty of the attorney general and the
county attorneyvs of the state under direction of the at-
torney general to institute and prosecute such proceed-
ings as may be necessary to carry into effect all of the pro-
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visions of this act.” Since the relief prayed for in this
action is that a foreign corporation which fails, neglects,
and refuses to obey the law as to filing reports be enjoined
from continuing to do business in this state, while so vio-
lating the provisions of the act, we are of opinion that the
petition states a cause of action,

Under the provisions of section 11, the court may enter
a modified or conditional decree or a decree to take effect
at a future time as justice shall require. It is not obli-
gatory to render a decree in the first instance absolutely
barring the defendant from doing business in the state.
It is within the power of the court to enter a conditional
decree providing that, if the reports and undertaki ings
vequired by the statute are not filed within a specified
time, a final decree may be entered as prayed. Holding
these views, the former judgment of the court must he
set aside, the judgment of the district court reversed, and
the cause remanded for further proceedings.

REVERSED.
REisE, C J., not sitting,

NTATE, BX REL. WILMOT T.. BATGHN, JR., RELATOR, V. VWII.-
LIAM G. URE, CITY TREASURER, RESPONDENT,

Frep Mawvcw 12, 1912. No. 17,501.

1. Statutes: ENACTMENT: CONSTITUTIONAL Provisioys. Where an act
is passed as original and independent legislation and is complete
in itself so far as applies to the subject matter properly embraced
within its title, the constitutional provision respecting the
manner of amendment and repeal of former statutes has no
application. '

2. H : . The mere fact that an act of the legis-
latul(' adopts the provisions of prior acts by reference thereto
does not render the new act amendatory of the acts to which
refercnce is made if in other respects it is a complcte act in
itself.
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CONSTITUTIONALITY ; Cou\msm\ Prax or Crity GOVERN-
MENT. The provisions of the constitution dividing the powers
of government into three distinct departments, legislative,
executive, and judicial, and prohibiting any person of one de-
partment from exercising the powers belonging to the others,
apply to the government of the state, and not to the government
of local subdivisions such as municipal corporations; therefore,
the Commission Plan of City Government provided for in chapter
24, laws 1911, which permits the exercise of all such powers by
certain officers named therein is not invalid as violating such
constitutional provisions.

‘Where a law is general and uniform
throughout the state, operating alike upon all persons and locali-
ties in the same class, it is not open to the objection that it is
local or special legislation.

: . There is no requirement in the constitu-
thIl that the details of local government shall be the same in all
cities of like population. Although under the operation of the
act allowing the adoption of the Commission Plan of City Gover:
ment some cities, within the class deseribed in the act, may not
adopt the provisions thereof, this docs not render the act violative
of the constitutional provision that no local or special act shall be
passed ‘‘changing or amending the chaiter of any town, city or
village.”

Trrie or Acr. The provisions of soctlon 11,
art. III of the constitution, that “no bill shall contain more ~
than one subject, and the samc shall be clearly expressed in its

title,” are intended to prevent surreptitious legislation. The

court will not be warranted in holding that an act of the legis- -
lature is void because more appropriate or a better arrangement

of the language in the title might have been adopted, if the

general purpose of the act is expressed and the matter contained

in. the body of the act is germane thereto.

Varipity. Where a portion of a statute is in violation of
the constitution, if the objectionable part was not an inducement
to its passage and may be eliminated without interfering with
the general purpose of the act, and the remainder of the act is
valid and capable of being enforced, the act will be upheld.

CONSTITUTIONALITY: ELEcTIoONS. The provisions of the
act in question, that the only candidates “whose names shall be
placed upon the official ballot” at the city clection shall be those
nominated at the preceding primaiy election, does not prohibit
any voter from inserting in such Lallot the name of any person
for whom he may desire to vote, and docs not violate the pro-
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visions of the constitution with regard to the freedom of elec-
tions.

9. Officers: LEGISLATIVE CONTROL. As a general rule offices created by
the legislature may be controlled by that body. The term of
officers may be shortened, the office abolished, or changes made in
the duties to be performed, without thereby violating any con-
stitutional provision.

10. Statutes: CONSTRUCTION. A statute of doubtful meaning should
be construed, if reasonably possible, so as to carry out the pur-
posc and intention of the legislature, and when this purpose Is
manifest it will prevail over a seeming conflict in the language.
The meaning must be ascertained from a consideration of all
that is said in the act upon the same subject matter, and later
expressions will usually control the language used in preceding
portions of the statute.

ORIGINAL application for a writ of mandamus to com-
pel respondent to accept filing fee, to enable relator to
become a candidate for city clerk of the city of Omaha.
Writ denied.

Isidore Zcigler, for relator.
John P. Breen and John A, Rine, contra.

E. 0. Kretsinger, A, M. Morrissey and Meier & Meier,
amici curie.

LErTON, J.

This is a proceeding in mandamus to compel William G-
Ure, as city treasurer of the city of Omala, to receive
from the relator the filing. fee of $5 provided by law to
enable him to file his application to have his name placed
upon the ballot at the primary election in 1912 as a can.
didate for the office of city clerk provided for in chapter
12a, Comp. St. 1909, governing cities of the metropolitan
class,

Relator alleges his tender and the refusal by respondent
of the lawful fee; the reason given being that the office
of city clerk is no Ionger an elective office in said city,
and that he as such treasurer had no authority or power

6
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to receive said fee because of the provisions of chapter 24,
laws 1911, commonly known as the “Commission Plan of
Gity Government,” which act it is alleged was regularly
and legally adopted by the electors of that city at a special
election and so declared by the duly authorized officers
~of said city.

Relator in substance alleges that the statute last re-
ferred to is in violation of the constitution and void for
the following reasons:

(1) Because, although the act purports to be an act
complete in itself, it modifies and repeals various prior
laws and sections thereof, without naming the same, or in
express terms repealing or re-enacting such prior laws and
sections. Certain sections in chapter 12a, Comp. St. 1909,
being the general law governing cities of the metropolitan
class, and also several sections of the general primary
election laws of the state are alleged to be amended and
repealed by the act, without naming them, which is said
to be in violation of section 11, art. III of the constitu-
tion.

(2) Because it becomes operatlve and goes into effect
only upon, and not until, the electors of any city desiring
to come under its opel‘ation and be governed by it vote
upon its adoption, and that the legislature thereby has
unlawfully attempted to delegate its powers of legislation
to that portion of the people of the state adopting said
act.

(3) Because whenever the provisions of the law are
adopted by any city, then the act becomes special legisla-
tion as to the city adopting the same, in that such city is
not thereafter governed by the same law as cities of the
same class not adopting the act, which result is prohibited
by section 15, art. III of the constitution.

The cause is now before us for hearing upon a de-
murrer to the petition, which, of course, admits all the
foregoing facts well pleaded.. If the act is void, then it
was the duty of respondent to receive the filing fee ten-
dered, and the relator is entitled to the writ; but, if
valid, the writ must be refused.
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The title of the act under consideration is “An act for
the government of all cities having, according to the last
preceding state or national census, five thousand or more
population, and to enable such cities to adopt the provi-
sions of this act called the ‘Commission Plan of City Gov-
eroment.’ ”  Laws 1911, ch. 24,

The relator concedes that, so far as its title is concerned,
this may be deemed an act complete in itself, but it is said
that the officers whose election is provided for in the act
have to resort to other and prior laws governing the cities
in the state adopting the plan to ascertain the powers and
duties of the government of such cities, and that for that
reason the act is not complete in itself but amendatory;
that it does not clothe the officers with power sufficient
to govern a city by its own terms, and that consequently,
it cannot be said to be an act complete in itself, although
the title so indicates. Tn support of this contention relator
cites Smails v. White, 4 Neb. 333; Sovereign v. State, 7
Neb. 409; /'n.re House Roll 284, 31 Neb. 505 ; Stricklett ».
State, 31 Neb. 674; Haverly v. State, 63 Neb. 83; German-
American Fire Ins. Co. v. City of Minden, 51 Neb. 870;
. Van Horn v. Stutc, 46 Neb. 62; City of »S'outh Omaha v.
Taxpayers’ League, 42 Neb. 671 Trumble ». Trumble 37
Neb. 340; Board of Hducation v. Moses, 51 Neb. 288.

These cases to some extent give countenance to this ar-
gument. The law is firmly settled by the later decisions in
this state, however, that, where an act is passed as original
and independent legislation and is complete in itself so far
as applies to the subject matter properly embraced within
its title, the constitutional provision respecting the man-
ner of amendment and repeal of former statutes has no
application. It is pointed out in 1 Sutherland (Lewis)
Statutory Construction (2d ed.) sec. 239, that the later
cases in this state are in harmony with the current of
authority in other jurisdictions. We deem it unnecessary
to do more than refer to the following decisions: Allan v.
Kennard, 81 Neb. 289 ; Zimmerman v. Trude, 80 Neb. 503 ;
State v. Cornell, 50 Neb. 526; Affholder v. State, 51 Nel.
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91; Van Horn v. State, 46 Neb. 62; De France v. Harmer,
66 Neb. 14; Wenham v. State, 65 Neb. 394 ; Nebraska Loan
& Building Ass'n v. Perkins, 61 Neb. 254; State v. Moore,
48 Neb. 870.

In Smails v. White; supra, the opinion seems to indi-
cate that because the act denounced changed the time in
which to file an undertaking on appeal and left the man-
ner of taking the appeal as it was, so that reference was
necessary to the former act to ascertain the manner of ap-
pealing, this made the law obnoxious to the constitution.
This point is considered in Pucific Bupress Co. v. Cornell,
59 Neb. 364, 377, where it is said of the new law: “It but
placed the companies, to which it was made applicable,

under the supervision of certain officers, cast further
" duties upon the latter, and for the extent of their jurisdic-
tion or power, and the manner of procedure in its exercise,
refers to another law of prior existence. This was not
fatally objectionable legislation.” Also, in Nebrasku
Loan & Building Ass’n v. Perkins, 61 Neb. 254, where dis-
cussing it, this court said: “Nor is the fact that it refers
to another law, making it requisite to follow the require-
ments of the latter in forming these corporations, a reason
why the rule should not prevail. This does not constitute
the act so uncertain as to render it difficult to ascertain
just what the law is intended to be. The object of the
coustitution in requiring the portion of the law amended
to be included in the new legislation is to preclude the
amendment of laws in so blind a maner as to render it
difficult to ascertain just what law is intended to be
amended.” The mere fact that the act requires reference
to the existing laws governing cities of the class embraced
within this act for matters of detail and administration
does not operate to change the character of the act as a
complete act. State v. Junkin, 87 Neb. 801.

In People v. Knopf, 183 I11. 410, 415, where the validity
of a new revenue law was assailed .on the ground that the
act was amendatory and violated the provisions of the
constitution with reference to amendment of statutes, the








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































