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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1911.

SAMUEL W. HOCKETT, APPELLEE, V. LEVI BURNS ET AL,
APPELLANTS,

FiLep OcrosER 6, 1911, No. 16,908.

1. Mortgages: CONDITIONS: vaLmiTy. “A stipulation in a mortgage
authorizing the mortgagee to accelerate the maturity of the mort-
gage debt, if the taxes on the mortgaged premises are not paid at
or before the time they become delinquent, is not forbidden by
statute, nor contrary to public policy, and may be enforced.”
Plummer v. Park, 62 Neb. 665.

DEFAULT: RIGHTS OF MORTGAGEE. ‘“And the payment of
such delinquent taxes after the commencement of an action to
foreclose the mortgage does not deprive the mortgagee of the
right secured by the exercise of his option.” Plummer v. Park,
62 Neb. 665.

" APPEAL from the district court for Clay county: LESLIE
G. Hurp, JUDGE.  Affirmed.

Ambrose C. Epperson, for appellants.
.Paul E. Boslaugh, contra,

Ressg, C. J.

This is an action to foreclose a mortgage on real estate.
The mortgage was executed on the 18th day of November,
1908, to secure a debt of $3,500, due November 1, 1912,
with interest at the rate of 6 per cent. per annum. The
exact provision of the mortgage over which the conten-
tion in this case arises is not set out in the ahstract of the

4 _ (1)
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petition, as should have been done, but it is sufficiently
shown by the abstract and briefs that the mortgage con-
tained a stipulation that, if the taxes on the property
were not paid before they became delinquent, the debt se-
cured by the mortgage should become due and collectible
at once. It is alleged in the petition that the taxes of
1909, amounting to the sum of $32.06, had not been paid,
and had become delinquent. For that reason the suit was
instituted to foreclose the mortgage.

The answer admitted the execution of the note and
mortgage declared upon, but alleged that the mortgage
contained the further provision that upon the nonpayment
of the taxes by the mortgagors the “mortgagee may pay
taxes, and the same, with interest at 10 per cent., shall he
repaid by said mortgagor, and this mortgage shall stand
as security for the same; that a failure to pay any of said
money, either principal or interest, when the same be-
comes due, or a failure to comply with auny of the fore-
going agrecments, shall cause the whole sum of money
herein secured to become due and collectible at once.”
After the filing of the answer, plaintiff moved the court
for a judgment and decree in his favor, on the ground
that the answer did not present a defense to the suit.
The motion was sustained, and a decree of foreclosure en-
tered. Defendants appeal.

The contention of defendants is that the clause in the
mortgage, that the “mortgagee may pay taxes” and add
the amount paid to the principal debt, created a duty on
the part of the mortgagee to pay the delinquent taxes;
‘that, having failed to do so, he cannot maintain the suit
to foreclose, and that the district court erred in entering
the decree.

In our view of the case, every phase of the question in-
volved has been decided by this court in Hartsuff v. all,
58 Neb. 417; National Life Ins. Co. v. Butler, 61 Neb. 449;
Plummer v. Park, 62 Neb. 665; and that the clause per-
mitting plaintiff to pay the taxes simply conferred an
option upon him to do so if he so desired, provided he was
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willing to increase the amount of his investment in the se-
curity to that extent, but imposed no obligation upon him
g0 to do. In National Life Ins. Co. v. Butler, supra, we
said: “We think by the plain terms of the contracts be-
tween the parties the creditor was given not only the right
to make the payments which the debtor, in violation of his
contract, failed to make, but also the further right, at its
option, to declare the, entire debt due and proceed im-
mediately to collect it by suit.”” In Plummer v. Park,
supra, we held: “A stipulation in a mortgage authorizing
the mortgagee to accelerate the maturity of the mortgage
debt, if the taxes on the mortgaged premises are not paid
at or before the time they become delinquent, is not for-
bidden by statute, nor contrary to public policy, and may
be enforced.” Nor is the plaintiff’s right to foreclose de-
feated by the payment of the delinquent taxes by the mort-
gagor after the commencement of the suit to foreclose, but
before decree. Plummer v. Park, supra.

We find no error in the ruling and decision of the dis-
trict court, and its decree is

AFFIRMED.

FERDINAND J. O’CHANDER, APPELLEE, V. DAKOTA COUNTY,
APPELLANT.

Fmep OcrosEr 6,1911. No. 16,531.

1. Bridges: REpairs. It is the duty of a county, when repairing a
bridge situated upon and constituting a part of one of its pub-
lic roads or highways, to make it safe and suitable for the uses
to which it is ordinarily exposed prior to and at the time the
repairs are made, and render it sufficient to meet the present
ordinary necessities of the public. Kowverik v. Saline County, 86
Neb. 440, '

2. Appeal: CoxrricTiNg EvIDENCE. In an action at law, the judgment
of the district court, rendered upon conflicting evidence, will not
be set aside by a reviewing court, unless it can be said that it is
unsupported by the evidence and is clearly wrong.
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APPBRAL from the district conrt for Dakota cdunty: Guy
T. GRAVES, JUDGE. Affirmed.

J. J. McAllister, for appellant.
R. E. Evans, contra.

BARNES, J.

Action in the district court for Dakota county to re-
cover damages sustained by the plaintiff by reason of the
defective condition of a bridge situated upon, and which
was a part of, one of the defendant’s roads or highways.
The record discloses that by agreement of the parties the
cause was tried to the court without the intervention of a
jury. The plaintiff had the judgment, and the defendant
has appealed.

The facts as disclosed by the record are in substance
that the bridge in question was built a number of years
ago; that in November, 1907, it was repaired under the
direction of the defendant’s board of county commission-
ers; that the contractor who repaired it at that time in-
formed the board that he had repaired it according tc
their directions but that further repairs were needed, and
asked the board for permission to drive threec piles at
the north end of the bridge and place a new cap thereon,
and that such repairs were needed to put the bridge in a
safe and suitable condition. This additional work the
board refused to authorize, and so the bridge was not
properly repaired. The person who made the repairs was
a witness in this case, and testified that the bridge ap-
peared to be in good condition.

It further appears that on the day when the accident
occurred the plaintiff was moving his threshing outfit,
which consisted of an ordinary traction engine and sep:-
rator, together with another wagon, which carried the
tools and was used as a water tank, along the defendant’s
road and across the bridge in question; that, on arriving
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at the bridge where the accident occurred, the threshing
crew planked it in the usual manner, and ran the engine
upon the bridge until it rested about the middle of the
structure; that the separator was attached, and when it
was pulled up over the approach and onto the bridge
proper the engine was stopped; that it was then the pur-
pose of the plaintift to uncouple the engine from the sepa-
rator, after which it was to be run the rest of the way
across the bridge without the separator; that, in attempt-
ing to move the engine for that purpose, it caused some vi-
bration of the bridge, and the defective or rotten cap upon
which the further end of the bridge rested split off or gave
way; that the end of the bridge fell, and the engine and
separator ran into the creek, thus causing the damages of
which plaintiff complained. ‘

1t therefore appears that the defective condition of the
bridge, of which the defendant county had received notice
4t the time the repairs were made, was the cause of the
accident. This state of facts seems to bring the case
squarely within the rule announced in City of Central
Uity v. Marquis, 75 Neb. 233, and Kowvarik v. Saline
County, 86 Neb. 440. In the Kovaril case it was said:
“The sufficiency and state of repairs of bridges upon pub-
lic highways referred to in section 117, ch. 78, Comp. St.
1909, must be applied to the uses to which a bridge is
ordinarily exposed prior to and at the time of the acci-
dent by which it may be claimed injury to person or prop-
erty was suffered. It should be sufficient to meet the
present ordinary necessities of the public.”

It seems clear that when the bridge in question was
repaired it should have been mude safe and suitable for
the then ordinary uses of the public, which may include
the moving of ordinary threshing outfits, which were 1o
doubt known to be in common use at that time. We
therefore think it clearly appears that the plaintiff estab-
lished such a state of facts as entitled him to recover,
anless he was himself guilty of contributory negligence,
which appears to be the main defense interposed to pre-
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vent a recovery. Upon that question the evidence is some-
what conflicting, but, as we view it, it preponderates in
favor of the plaintift, and fails to sustain the defendant’s
contention. The rule is well established that where, as
in the case at bar, there is a conflict of evidence upon the
material facts, touching the cause of action or defense,
in an action at law, a reviewing court will not disturh the
verdict of a jury or the findings and judgment of 4 trial
court,

We find ourselves unable to say that the evidence in thig
case is insufficient to sustain the judgment of the dis.
trict court, and it is therefore

AFFIRMED.

OMAHA & COUNCIL BLUFFS STREERT RAILWAY CoMPANY
ET AL., APPELLEES, V. CITY OF OMAHA ET AL,, APPEI.-
LANTS.

Fep OcroBEr 6,1911. No. 16,541,

1. Injunction: MUNICIPAL CORPORATIONS: INTERFERENCE WITH CoOR-
PORATE PROPERTY. Where g city by the affirmative acts of its
officers and agents has for a long series of years authorized and
acquiesced in the expenditure of large sums of money and in the
acquisition of valuable property by a corporation in establishing
and conducting a business enterprise under a claim or color of
right and contract to and with persons, companies and corpora-
tions to furnish them with valuable and indispensable services
to enable them to carry on their business enterprises therein,
a court of equity will restrain the city authorities from ousting
the corporation by destroying its property and business without
compensation.

2. Evidence examined and found to require a modification and affirm-
ance of the judgment of the district court.

APPEAL from the district court for Douglas county: LEr
S. ESTELLE, JUDGE. Afirmed as modified.
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Harry E. Buriham, T. J. Dunn and John A. Rine, for
appellants.

John Lee Webster and Myron L. Learned, contra.

Baxxgs, J.

Action brought by the Omaha & Council Bluffs Street
Railway Company in the district court for Douglas
county to restrain the ecity of Omaha and Waldemar
Michaelsen, as city electrician, from removing or causing
to be removed all of the plaintiff’s conduits, wires and
poles located in, under, upon or over the streets, alleys,
thoroughfares or public places of the defendant city, main-
tained and used by the plaintiff for furnishing or traus-
mitting electricity to private parties or premises for light,
heat or power purposes.

It appears that when the issues were made up the
Burkley Printing Company, the Omaha Structural Steel
Works, the McCord-Brady Company, Hayden Brothers,
the Klopp & Bartlett Company, the Wilson Steam Boiler
Company, the Williams & Mount Company, Frederick J.
Wearne (doing business as Wearne Bros.) and Thomas
. Stroud (doing business under the name of T. F. Stroud
& Company), persons, companies and corporations to
whom the plaintiff for many years had been and was then
furnishing electricity for those purposes, intervened and
joined the plaintiff in its prayer for equitable relief. The
cause was tried, and the district court found the facts gen-
erally in favor of the plaintiff and the interveners, de-
creed to them a permanént injunction, and from that
judgment the defendants have appealed.

The contention of the parties may be briefly summarized
as follows: The defendants claim that the plaintiff com-
pany had no granchise or right to occupy the streets,
alleys and public places of the defendant city, but was a
trespasser thereon; that, if it had any such right, the
business of furnishing electricity to private parties or
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premises for light, heat or power purposes is outside of
and beyond its corporate powers as a street railway com-
pany; that if the plaintitt had, by ordinance or otherwise,
acquired any right to engage in that business within the
defendant city, the right or power so obtained was a mere
privilege or license, which could be revoked by the mayor
and council of the defendant city at any time, and there-
fore the judgment of the district court was wrong and
should be reversed. On the other hand, the plaintiff con-
tends that it had a franchise as a street railway to con-
duct its business within the city of Omaha, which extends
at least until the year 1917, and therefore it was not a
trespasser upon the streets, alleys and public places of
the defendant; that furnishing electricity for power, heat
and light purposes to private persons, including the in-
terveners, is incidental to and might be properly exercised
as a part of its corporate powers ; that the city had for
some 20 years recognized the fact that the plaintiff had
such incidental right and power, had in fact granted the
same to the plaintiff by ordinance duly enacted by the
mayor and city council in that behalf ; had regulated the
manner of the use of such power, and had ordered the
plaintiff to separate its electric current and wires used for
that purpose from those used for propelling its street
cars, and place the same underground and in conduits;
that the plaintiff had complied with such order at an ex-
pense of about $140,000; that the threatened destruction
of its property used for that purpose without compensa-
tion would result in great and irreparable loss and dam-
age to the plaintiff, as well as to the interveners, and
therefore the city was estopped to claim that it had the
right to destroy plaintiff's ‘property and business without
compensation; that the judgment of the district court was
right, and should he affirmed.

It appears from the bill of exceptions that in the year
1866 the territorial legislature granted to certain persons
a corporate franchise, and authorized them to construct
and operate a horse railway in the city of Omaha for the
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period of 50 years; that in 1868 the city council passed
an ordinance granting to the Omaha Horse Railway Com-
pany the right to maintain and operate a single or double-
track railway over and along such streets within the
limits of the city of Omaha as the company might there-
after select, providing the company should conform to the
provisions of the act of the legislature incorporating it;
that in May, 188R, there was submitted to a vote of the
people of the city of Omaha an ordinance purporting to
grant to the Omalia Cable Tramway Company a franchise
to construct and operate a cable tramway in the city of
Omaha; that the question was submitted to a vote of the
people, and the city clerk thercafter certified that the pro-
posed franchise had been carried or adopted; that the
Omaha Cable Tramway Company was incorporated for
the purpose of building and operating a cable tramway
in the city of Omaha, in April, 1888; that in 1889 the leg-
islature of this state passed a law (laws 1889, ch. 38) au-
thorizing any street railway company existing in pur-
suance of law in this state, or which might thereafter be
organized, whose road had been located and constructed
so as to conform with the road of any other street rail-
way company theretofore organized, thus making con-
nected or continuous lines or routes of travel or trans-
portation, to consolidate its railway property and appurte-
nances with such other street railway and convert its
property and appurtenances into a single corporation;
that after such consolidation should be completed the cor-
poration resulting therefrom should by operation of law
succeed to and hold in perpetuity all of the property, -
rights, powers and franchises conferred upon® said con-
stituent companies; that in March, 1889, the Omaha Cable
Tramway Company and the Omaha Horse Railway Com-
pany, the two corporations which at that time claimed to
own and possess franchises in the city of Omaha for the
operation of street railways, and which were actually
operating street railways in said city, comsolidated by
adopting and filing articles of incorporation and comply-
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ing with the requirements of that law; that in 1887 there
was submitted to and adopted by a vote of the people of
Omaha an ordinance, called No. 1434, proposing to graut
to a corporation called the Omaha Motor Railway Com-
pany a franchise for a period of 30 years, covering a num-
ber of streets in said city (which need not here be fur-
ther described); that on November 1, 1889, the Omala
Motor Railway Company gave a deed of conveyance to
the Omaha Street Railway Company, transferring to that
company all of its rights, title and interest in and to.its
franchise and street railway interests in the city of
Omahaj; that on December 5, 1889, the first amendinent
to what was called the charter of the Omaba Street Rail-
way Company, being the ordinance of consolidation be-
tween the Omaha Cable Tramway Company and the
Omaha Horse Railway Company, was adopted; that on
January 9, 1902, the second amendment to the articles of
incorporation or charter of the Omaha Street Railway
Company was also adopted; that on the Tth day of Oc-
tober, 1902, the stockholders of a corporation, called the
Omaha & I'lorence Street Railway Company, amended its
articles of incorporation, changing the name of that com-
pany to the Omaha & Council Bluffs Street Railway Com-
pany, and increasing its capital stock from $200,000 to
$15,000,000; that on the 22d day of November, 1902, the
Omaha Street Railway Company by deed conveyed to the
Omaha & Council Bluffs Street Railway Company, the
plaintiff herein, all of its properties, rights and franchises,
and it is under the foregoing acts, ordinances and trans-
fers that'the plaintiff company clains the right to conduct
the business of a street railway in the defendant city.
It will thus be seen that it cannot be said that the plain-
tiff has no color of right to operate its street railway
within the defendant city. It appears, however, that
neither the validity of plaintiff’s franchise nor the length
of its duration was considered or determined by the dis-
trict court, and defendants in their brief concede that in
justice to all the parties this court should at this time re-
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frain from passing upon those questions. We therefore
decline to definitely pass judgment upon them.

It further appears that as early as September, 1882,
the city of Omaha, by its mayor and council, recognized
the right of any person, company or corporation to erect
and maintain poles upon and along the streets of the
city of Omaha for the purpose of transmitting electric
current, and by ordinance granted to the Northwestern
Electric Light & Power Company authority to erect poles
and conduct wires along the streets of the city for trans-
mitting electrie current, by which it was also provided
that “the mayor and council may authorize any other

company or person to use the wires and poles that may
be erected, upon just compemsation;” that in May, 1884,
the city council passed ordinance No. 756, which was ap-
proved by the mayor, regulating the construction and
maintenance of wires and conductors for transmitting
electric current in the city of Omaha, which was a general
regulation applying to the business of transmitting elec-
tric current by wires which by its terms applied to any
person, company or corporation that elected or chose to
transmit electric current for power purposes and thereby
the city of Omaha recognized the right of an electric street
railway company, if it chose to do so, to transmit elec-
tricity upon wires or conductors for general electric pur-
poses; that in April, 1886, the city council passed
ordinance No. 1031, which was duly approved, and the
right of electric street railway companies or of any other
person or company to transmit electric current by wires
upon poles or other conduits for any legitimate business
was thereby recognized, and to that end the ordinance
provided, in substance, that any person or corporation,
before making any excavation in any street or alley, or
erecting poles for the placing of electric wires therein,
should first obtain authority in writing so to do from the
chief engineer of the fire department, and any person or
company obtaining such permit was thereby authorized,
empowered and entitled to either erect poles or construct



12 NEBRASKA PEPOI{TS [Vor, 90

Om'xha&( B. Street R. (‘n v. (‘1(\ of Omaha,

mndults for the transmission of electric current for
power and other purposes; that an ordinance was passed
and approved in December, 1892, defining the duties of the
city electrician of the defendant city, and establishing
rules and regulations concerning electric wires and poles,
which provided for the procuring of a license from the
city electrician, and gave him the power over and control
of all wires that might be used to carry an electric cur-
rent for either light, heat or power. It appears that this
ordinance applied to all persons or companies generating
electric current for light, heat or power, and recognized
the right of any person, company or corporation to fur-
nish electricity for those purposes to whom permits should
he granted under the terms of that ordinance; that under
its terms permits were granted to the plaintiff company
and its predecessor, the Omaha Street Railway Company,
for the transmission of electric current for light, heat
and power purposes; that the Omaha Street Railway Com-
pany began the sale of electric current for power purposes
in February, 1892, and for lighting purposes in June,
1892, and the Omaha Street Railway Company and its
successor, the Omaha & Council Bluffs Street Railway
Company (the plaintiff herein), continued to furnish
electric eurrent for light, heat and power purposes to its
customers from 1892 to the present time; that as early as
1893 the Omaha Street Railway Company began selling
electric current to the board of education of the city of
Omaha, to be used for power purposes, and the plaintiff
company has continued so to do until a recent date; that
under and by the terms of the ordinances above mentioned
the plaintiff has contracted with, and has furnished elec-
tric current to, the interveners and others, by and with
the consent of the city, and under the direction of the city
electrician, and has complied with the regulations and
ordinances of the city in that behalf.

It further appears that the city by ordinance required
the plaintiff company to place its wires used for carrying
electric current for power, light and heat purposes in




VoL. 90] '~ SEPTEMBER TERM, 1911, 13

Omsha & C. B. Street R. Co. v. City of Omaha.

conduits underground; that by section 1 of an ordinance
passed and approved in March, 1902, it was provided:
“That all persons and companies owning, maintaining or
operating electric wires or other wires in the city of
Omaha and in the district hereinafter defined, for the .
transmission of electricity for light, heat and power, shall,
on or before the 1st day of October, 1906, place under-
ground all such wires, and after said date no person or
companies shall be permitted to maintain in said district
in any streets, alleys or public grounds of said city, any
electric or other wires, without first complying with the
provisions of this ordinance, excepting, however, such
feeder and trolley wires as may be used for propelling
street cars, and telephone and telegraph wires;” that the
ordinance above quoted was intended and did apply to
the plaintiff herein, and that thereafter the plaintiff com-
plied with its terms by separating its wires used for the
purpose of transmitting electricity for power, heat and
light purposes from those used for propelling its street
cars, purchased and installed machinery to that end, and
placed its wires in conduits underground at a large ex-
pense, approximating $140,000; that the plaintiff in fur
nishing electricity to the interveners and others has since
complied with all of the rules and regulations adopted
by the defendant city and its electrician; that the interven-
ers, relying upon existing conditions and the facts above
stated, have for many years obtained the electric power
necessary to conduct and carry on their several lines of
pusiness in the city of Omaha, and under present existing
* conditions are unable to obtain such electric power from
any other source.

We are therefore of opinion that the general finding of
the district court in favor of the plaintiff and interveners
was right, and should be adopted by this court. With this
view of the case, we are not required to determine the
question of the incidental powers of the street railway
company. It is sufficient to say that the company sup-
posed that it had the power under its charter to engage
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in the business of which the defendants now complain,
and the city by its officers and agents assumed that it
had such power, and by its acts not only permitted, but
induced, the plaintiff to expend large sums of money, ac-
quire valuable property, and enter into contract relations
with the interveners and others to carry on that business.
It follows that it would now be unjust and inequitable to
permit the city to destroy plaintiff’s property and busi-
ness, which it has thus fostered and encouraged, without
compensation, and also deprive the interveners of their
contractual rights therein.

A like question was before us in the case of State v.
Lincoln Strcet R. Co., 80 Neb. 333, where it was said:
“The courts, in a proper case, will apply the doctrine of
laches to a case in which the state is a party plaintiff. The
state, like individuals, may be estopped by its acts or
laches, and should not be allowed to oust a corporation
of its rights and franchises where, for a long series of
years, it has stood silent and seen the corporation expend
large sums in the acquisition of property and improve-
ments made thereon under a claimed right so to do under
its charter.” This is a well-recognized rule of equity, and
is supported by City of Chicago v. Union Stock Yards &
Transit Co., 164 I11. 224; Clicago & N. W. R. Co. v. West
Chicago Park Commissioners, 151 Ill. 204; Village of
Winnetka v. Chicago & M. E. R. Co., 204 TI1. 297; City of
DeKalb v. Luney, 193 111. 185; Spokane Strect R. Co. «.
City of Spokane Falls, 6 Wash. 521, 83 Pac. 1072; Town
of New Castle v. Lake Eric & W. R. Co., 155 Ind. 18; City
of Siouw City v. Chicago & N. W. R. Co., 129 Ta. 694;
Gregsten v. City of Chicago, 145 I11. 451; People v. City
of Rock Island, 215 T11. 488. We deem further citation of
aunthorities in support of this rule unnecessary. We are
of opinion that the facts of this case bring the defendants
within the rule of State v. Lincoln Strect R. Co., supra,
and therefore the judgment of the district court should
be affirmed.

Finally, it is suggested by the defendants that, if the
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judgment of the district court should be affirmed, the in-
junction awarded should be modified. We think there is
much force in this contention. It appears that the in-
junction by its terms was made perpetual, and, if not
modified, may be at some future time construed so as to
forever prevent the city from ousting the plaintiff from its
strects and alleys under any circumstances. It seems
clear that the operation of the order of injunction should
not extend beyond the date of the expiration of the plain-
tifPs franchise, and that the defendant should only be
restrained from interfering with or destroying the plain-
tifP’s conduits, poles, wires and other property without
compensation while the present conditions exist, and until
the expiration of the plaintiff’s alleged or colorable fran-
chige.

It is therefore ordered that the injunction be so modi-
fied, and as thus modified the judgment of the district
court is affirmed.

AFFIRMED AS MODIFIED,

SEDGWICK, J., concurs in affirming the judgment of the
district court.

ALEXANDER D. GWIN BT AL, APPELLANTS, V. T. HENRY
FREESE ET AL., APPELLEES.

Firep OcroBer 6, 1911, No. 16,977,

1. Taxation: FORECLOSURE OoF LIEN: JURISDICTION., In an action to
foreclose a lien for taxes, when the action is against the land
itself, and the petition, duly verified, contains the allegation that
the owner of the land is unknown, the court will not be without
jurisdiction for want of such allegation in the affidavit for serv-
ice by publication.

TAax SALE: COLLATERAL ATTACK. The sheriff’s sale, based
on such a decree of foreclosure, after it has been examined and
confirmed by the court which rendered the decree, is not subject
to collateral attack for irregularity.
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ArPEAL from the district court for Antelope county:
ANSON A. WELCH, JuDGE. Affirmed.

- M. F. Harrington, for appellants.
Charles H. Kelsey and J. W. Rice, contra.

BARNES, J.

Action in the district court for Antelope county to set
aside a sheriff’s deed based on a tax foreclosure decrce
against a quarter section of land situated in that couaty,
and to redeem from the tax lien upon which the decrec was
based. The defendants had the judgment, and the plain-
tiffs have appealed.

The plaintiffs’ petition in this action sets forth the fol-
lowing facts: That one Charles A. Gwin obtained a re-
ceiver’s receipt for the quarter section of land in question
on the 12th day of July, 1887; that thereafter, and on the
31st day of January, 1890, a patent was issued to him
thercfor by the United States government, and that he
thereby became the owner of the land in fee simple; that
he was the owner thereof at the time of his death, which
occurred in Antelope county, Nebraska, on the 4th dav of
December, 1887; that he died intestate, and that plain-
tiffs are his heirs; that on the 5th day of December, 1900,
the county of Antelope commenced an action to foreclose
its tax lien, and named Charles A. Gwin, Mrs. Gwin, his

_wife (name unknown), and the land in question as de-
fendants. '

The petition further sets forth the facts relating to the
tax lien, together with all of the foreclosure proceedings,
including the service, the decree, sale, confirmation and
sheriff’s deed; and alleged that the district court which
rendered the tax foreclosure decree had no jurisdiction of
the parties to, or the subject matter of, that action. Plain-
tiffs also attacked the manner in which the sheriff’s sale
was conducted. To this petition the-defendants filed a
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general demurrer, which the trial court sustained. The
plaintiffs elected to stand upon their petition, judgment
was rendered dismissing their action, and they now con-
tend that the judgment of the district court was erroneous
for the reasons above stated.

It is argued that the land in question was not made a
party defendant in the tax foreclosure proceeding, and
that the affidavit for service by publication was insuffi-
cient to confer jurisdiction upon the court to pronounce
the decree of foreclosure. It appears from the abstract
that the land was named as a party defendant in the title
and petition in the foreclosure suit, and in the notice pub-
lished for service. It was also alleged in the petition that
the owner of the real estate in question was unknown to
the plaintiff, and the petition was duly verified. By sec-
tion 1, art. V, ch. 77, Comp. St. 1899, which was in force
at the time the foreclosure proceedings were had, it was
provided, among other things, that any person might
bring an action to foreclose a tax lien; and in the case of
Lancaster County v. Trimble, 34 Neb. 752, it was held that
in a legal sense a county was a person, and that the provi-
sions of article V applied to counties. By section 3, art. V,

vrovided: “All petitions for foreclosure or satis-
faction of any such tax lien shall be filed in the district
court in chancery, where the lands are situated.” By
section 4 it was further provided: “Service of process in
causes instituted under this chapter shall be the same as
provided by law in similar causes in the district courts,
and where the owner of the land is not known the action
may be brought against the land itself, but in such case the
service must be as in the case of a nonresident; if the
action is commenced against a person who disclaims the
land, the land itself may be substituted by order of the
court for the defendant, and the action continued for pub-
lication.”

The land in question was made a defendant in the fore-
closure suit, and the fact that the land was named as a de-
fendant in the plaintiff’'s petition in that case and in the

5
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published notice for service, togeilier with the allegation
contained therein, which was duly sworn to, “that the
owner of said real estate is unknown to the plaintiff,”
was sufficient upon that point to give the court jurisdic-
tion of the cause of action.

It also appears that the usual affidavit for service
by publication was filed; that thereupon such substituted
service was had, which was regular in all respects ; but
it is contended that the failure to allege in the affidavit
for service by publication that the owner of the land was
to the plaintiff unknown rendered such publication void,
and therefore the court was without jurisdiction to pro-
nounce the decree of foreclosure. On the other hand, the
defendants coniend that the statute nowhere provided for
the filing of aun affidavit in order to procure service by pub-
lication where the owner of the land was unknown to the
plaintiff.

As far as we are able to ascertain, this question is be-
fore us for the first time. The parties have cited no au-
thorities which directly determine this point, and after a
somewhat extended research we have failed to find any;
but in some of our former decisions, and in tax foreclosure
cases determined in other jurisdictions, we find expres-
sions which are of some assistance in disposing of this
question. The case of Leigh v. Green, 62 Neb. 344, was
one attacking a tax foreclosure decree for want of juris-
diction. In that case it appeared that the land was made
a party defendant in the foreclosure suit; service was had
by publication only; there was an affidavit, alleged to be
fatally defective, which contained a statement that the
owner of the land was unknown ; the decree was held valid
and not subject to collateral attack; and it was said,
among other things: “One of the grounds urged against
the sufficiency of the affidavits is that the object of
the action is not set forth. Each affidavit contains the
following statement: ‘This case is one of those named in
section 77, title V, of the code of civil procedure of the
state of Nebraska.” In MNejors v. Edwards, 36 Neb, 56,
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‘this court held that such a statement of the object was
sufficient, although at the same time it intimated that the
hetter practice would be to set out the object of the action
more fully. DBut it will be observed that the language
above quoted is followed by the further statement, ‘and
is an action relating to real property in said state, in
which the defendants have or claim a lien or interest, ac-
tual or contingent, and the relief demanded consists,
wholly or partially, in excluding the defendants from any
interest therein.” Plaintift contends that, assuming that
the object is sufficiently stated by saying that the action
is one of those named in said section 77, the subsequent
statement renders the affidavit invalid, for the reason that
the object thereby stated is different than that sought
in the actions, and that such statement heing specific must
prevail over the general statement. It must be kept in
mind that an affidavit for service by publication is not
required for the information of the defendant as to the
nature and object of the action. The sole purpose of
such an affidavit is to enable the court upon inspection
to determine whether the action is one in which jurisdic-
tion may be obtained by service by publication; when it
is sufficient for that purpose, it serves the only purpose
for which it is intended. The affidavits under consider-
ation, fairly construed, mean that the actions, wherein
they were respectively filed, were those named in section
77, title-V, of the code of civil procedure, and that the re-
lief demanded consisted in part of excluding the defend-
ant Root from any interest in the lands described. The re-
lief sought by those actions was the foreclosure of certain
tax liens on the several subdivisions of the land, and the
sale thereof, for the satisfaction of the amount found due.
In the petitions filed in the several cases it is alleged ‘that
the owner of said land is not known, and the defendant
Henry A. Root has, or claims, some interest therein.” The
prayer of each, in part, is for the adjudication that plain-
tiff’s tax lien is a first lien on the land, and that the deed
issued in pursuuance of such proceediugs be an absolute
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bar against each and all of the defendants, and for such
other and further relief as may be deemed equitable in the
premises. In our opinion, the affidavits were sufficient
to advise the court of the nature of the actions, and that
the actions were of such a character that it could acquire
jurisdiction by service by publication. It follows, there-
fore, that the affidavits were sufficient for all purposes,
especially when assailed in a collateral proceeding.”
That case was again before this court, and our former
judgment was adhered to. See Leigh v. Green, 64 Neb.
533, where it was said: ‘“When the owner of the land is
not known to the holder of a tax-certificate, and cannot be
found upon reasonable inquiry, the holder of such cer-
tificate may make the land a party to foreclosure proceed-
ings; and in such case allegations in the petition and an
affidavit for service by publication on information and
belief, to the effect that the owner is unknown, are suffi-
cient as against collateral attack.” It was further said:
“Whether or not, in such case, the plaintiff may join as
defendants persons claiming some interest in the land, if
the land is properly made a party, such joinder could at
most be an irregularity only, and would not affect the
validity of the proceedings when attacked collaterally.”
It was also held: “If the land is properly made a party,
and jurisdiction over it is duly acquired by publication
of notice, a sale under decree of foreclosure creates a new
and independent title, and bars all pre-existing interests
or liens.” The petition attacked in that case and the one
in the case at bar are alike; and-in view of the foregoing,
when we take into consideration the fact that our statute,
at the time the foreclosure proceeding was had, made no
direct provision for the filing of an affidavit in order to
obtain service by publication when the owner of the land
was unknown, and contained no statement as to what
such an affidavit, if it were filed, should contain, together
with the fact that the plaintiffs’ petition in the foreclosure
case contained a positive and direct statement that the
owner of the land embraced in the tax lien sought to be
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foreclosed was unknown, we are of opinion that the court
had jurisdiction in that case, and that the decree of fore-
closure which was rendered therein is not subject to col-
lateral attack. Therefore the plaintiffs’ contention upon
this point cannot be sustained. We are confirmed in this
view of the question by Black, Tax Titles (24 ed.) sec.
170; Payne v. Lott, 90 Mo. 676; Goldworthy v. Thompson,
87 Mo. 233; Coombs v. Crabtree, 105 Mo. 292; Eitel v.
Foote, 39 Cal. 439; and Truman v. Robinson, 44 Cal. 623.
In the California cases it was held that, where, as in the
case at bar, the findings in the decrees were that due and
legal service had been made upon all of the defendants,
the decrees could not be collaterally attacked on the
ground of defective service.

As to the plaintiffs’ contention that the sale was void,
it may be said that there is no allegation in the petition
that it was not necessary to sell the entire tract of land
to satisfy the decree; or that any less than -the amount
sold would have brought enough to discharge the tax
lien and costs of foreclosure suit. Again, where it ap-
pears, as it does in this case, that the sale was examined
and confirmed by the court rendering the decree, that
question is not an open one in a collateral attack upon
the proceedings in the foreclosure suit. '

For the foregoing reasons, we are of opinion that the
judgment of the district court was right, and it is there-
fore

ATFFIRMED,

VILLAGE OF SCRIBNER, APPELLANT, V. WiLrniaM MOHR ET
AL., APPELLEES.

FiLep OctoBEr 6, 1911. No.16,538.

1. Hawkers: LICENSES. A grocer who takes orders for goods, fills
them at his store and delivers them by wagon to customers in a
neighboring village, is not “a hawker of goods by retail, by
sample or by taking orders or otherwise,” so0 as to be within
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the provision of an ordinance of the village imposing a license
tax on such hawkers.

2. Licenses: CANVASSERS. Where such grocer maintains a delivery
wagon, and an employee delivers goods previously ordered from
him when making a former delivery or which have been or-
dered by letter or telephone from the customer direct to the
store, the fact that a patron receiving goods orders others from
the person delivering, not being asked, solicited or requested
so to do by him, does not establish the fact of “canvassing or
soliciting orders for any article, goods or merchandise,” under
the provisions of an ordinance imposing a license tax on such
occupa:tion, so0 as to render either the agent or his principal
liable for the tax. .

ArPEAL from the district court for Dodge county:
CoxNrAD HOLLENBECK, JUDGE. Affirmed.

A. H. Briggs, for appellant.
Courtright & Sidner, contra.

LyrroN, J.

The village of Scribner is an incorperated village with
less than 5,000 inhabitants. An ordinance of the village
provided that a license tax upon each occupation and
business therein named was levied “on each hawker of
goods by retail, by sample, or by taking orders or other-
wise, per day $2.00. This does not include commercial
travelers selling only to dealers.” Another provision is
“on each person engaged in canvassing or soliciting or-
ders for any article, goods or merchandise, except books
or printed matter, per day $2.00.”

This action is brought to recover the penalty for a vio-
lation of these provisions by the defendants. The amended
petition charges that the defendant, the Moyune Tea
Company, carried on within the village, and on certain
specified dates in 1906 and 1907, the business “of a hawker
of goods by retail, by sample, or by taking orders or
-otherwise.” Another count is that on the dates specified
the defendant, in the village of Scribuer, did “engage in
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and conduct the business of canvassing or soliciting or-
ders for articles, goods and merchandise, not including
books or printed matter, * * ¥ and did so take and
receive from divers persons, within said village, orders
for such articles * * * without paying the license
tax therefor as in said ordinance provided.” A verdict
was returned for defendants, and from a judgment of dis-
missal the village of Scribner has appealed.

A number of defenses are pleaded in the answer, but
as the case stands we think it unnecessary to do more than
refer to two points in order to dispose of appellant’s con-
tentions.

The district court instructed the jury that there was
no evidence that the defendant or its agent was hawking
or peddling goods, and that upon that claim the verdict
should be for the defendant, and that the only question
for their consideration was whether the defendant,
through its agent, was engaged in the soliciting of orders
for the sale of goods at retail in the village at any time in
the months charged. The plaintiff assigns as error the
refusal of the court to give each of instructions Nos. 6,
7 and 8, requested by it. We think the gist of the sixth
instruction was given by the court in the second one given
upon its own motion. We are also of the opinion that in-
struction No. 7 was an erroneous statement of the law,
and therefore was properly refused. This was the view
taken by the district court when it directed the jury that
under the evidence in the case the defendant or its agent
was not guilty of hawking or peddling goods. The sub-
stance of instruction No. 8 was given by the court on its
own motion, hence it was not error to refuse it.

The evidence shows that the Moyune Tea Company
carries on a grocery business in the city of Yremont,
Dodge county, in which county the village of Scribner is
situated, that it maintained a delivery wagon and em-
ployed William Mohr to deliver groceries, teas and . flavor-
ing extracts; that he made periodical visits to the village
of Scribmer, and that on these visits he would deliver
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groceries which had been previously ordered and would
receive orders to be delivered later. It also shows that
some of the goods delivered by Mohr were ordered by
mail or telephone by customers in Secribner. The testi-
mony as to what Mohr actually did in Scribner is meager;
but it is to the effect that Molir delivered goods
there at stated periods to fill orders, and that when he
did so customers needing other articles would give him
orders to be filled at the next delivery. There is no proof
that new customers were sought, or that Mohr ever asked
for, solicited or requested orders from any person or did
any soliciting or canvassing whatever, and there is no
evidence of hawking or peddling. We are convinced that
the defendant was not a hawker or peddler, so as to be
subject to the provisions of the ordinance imposing a tax
on hawkers. Webster’s New International Dictionary de-
fines “hawker”: “One who sells wares from place to place
or by crying them in the street;” and under the definition
of “peddler” says: “In the United States peddier and
hawker are used as synonymous in statutes regulating
the vending of goods.” That this is the generally ac-
cepted definition in this country, see City of Davenport v.
Rice, 75 Ta. T4, 9 Am. St. Rep. 454; Commonwealth r.
Farnum, 114 Mass. 267; State o. Bristow, 131 Ia. 664;
State v. Gibbs, 115 N. Car, 700, 20 S. E. 172; Village of
Stamford v. Fisher, 140 N. Y. 187.

The jury found that the defendant was not guilty of
canvassing or soliciting orders under the other provision
of the ordinance. Under the evidence, we cannot see how
any other verdict would have been proper. Mohr was not
soliciting or canvassing, as these words are usually de-
fined. Webster’s New International Dictionary defines
the word “canvass”: “(2) To solicit or seek orders, con-
tributions, support, subscriptions, votes, or political sup-
port before an election, ete.; to solicit, commonly followed
hy for, as to canvass for a seat in Parliament; to canvass
for a book, a publisher, or in behalf of a charity,” and
defines “solicit”: “To ask earmestly; to make petition to;
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to appeal to (for something), as, to solicit a man for
alms. (2) To endeavor to obtain by asking or pleading;
to plead for, as to solicit an office, a favor, alms.” This
is the meaning applied in the case of Fz parte Sieben-
hauer, 14 Nev. 365. We are of opinion that under the
language of the ordinance the acts of the defendant, so
far as the evidence shows, were not in violation thereof.

The judgment of the district court was correct, and is

AFFIRMED.

ANNA KAST, APPELLEE, V. JACOB LINK, APPELLANT.

Frep OcTosER 6, 1911, No. 16,708.

1. Assault and Battery: EvIDENCE. Evidence examined, and held to
support the verdict.

2.

: DaAMAGES. Instruction set forth in the opinion approved.

APPEAL from the district court for Buffalo county:
BrunNo O. HOSTETLER, JUDGE. Afirmed.

W. D. Oldham, for appellant.
E. C. Calkins, contra.

Lrr1oN, J.

This is an action to recover damages for assault and
battery. The petition alleged that the plaintiff, before the
assault, was a strong and healthy woman, earning from
$500 to $600 per annum, and that the assault resulted in a
permanent injury to her head and nervous system, and has
greatly impaired and diminished her ability to work. The
answer practically admitted the assaulf, and pleaded self-
defense. The evidence showed that plaintiff and defend-
ant were neighbors, and that as the plaintiff was pass-
ing along the highway, looking for some strayed cattle,
she met the defendant. Some words passed between them
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with reference to the cattle Thc plaintiff walked on, and
afterwards the defendant caught up with her, and after a
few words struck lher a blow upon the side of the head
and also upon the shoulder. The defendant in his testi-
mony admits striking her upon the head, so that the blow
“spun her around,” but denies a second blow, and says
that he did not strike her until she made a threatening
movement as if to strike him. The jury returned a verdict
for the plaintiff in the sum of $2,000.

Defendant assigns as error that the judgment of the
district court is not supported by sufficient evidence; that
the damages awarded are excessive; and that the court
erred in giving paragraph 8 of the instructions.

It is clear that the first assignment is untenable. Upon
the oral argument, the latter two assignments only were
discussed. .

If the jury believed the testimony of Dr. Smith, the
family physician, who attended the plaintiff, the damages
are not excessive. He testified that he was called to at-
tend the plaintiff immediately after the assault, and
found she had sustained injuries to the right side of the
head and on the right shoulder near the shoulder blade,
which produced extreme pain; that she was in an appar-
ently prostrated condition, and that the symptoms indi-
cated that she had received a nervous shock, as well as
sustaining an injury to the tissues. He was again called
to attend her on the 10th, 14th and 28th of April, and
one day in May, and medicine was procured from him
at intervals until the latter part of October. He testified
that as the case progressed there were indications of
neuritis and inflammation of the nerves; that she is still
suffering from the injury, and that it will take a long time
for her to recover. There was some testimony on behalf
of the defendant tending to show that the plaintiff was
able to perform farm work of a nature sometimes per-
formed by women, such as feeding hogs, and raking
hay, although this testimony was contradicted by the
plaintiff. There is no substantial conflict in the tes-
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timony as to the nature and extent of plaintiff’s in-
juries, and we are satisfied that the evidence amply
sustains the award of damages made by the jury. In-
struction No. 8 is as follows: “You are instructed that,
if from the evidence and instructions in the case you find
for the plaintiff, you will then allow the plaintiff dam-
ages in such sum as you believe, from all the evidence in
the case, will actually compensate her for the injuries
sustained by her, if any. You will take into consideration
the nature, location and extent of the injury. You will
allow plaintiff the fair and reasonable amount of neces-
sary medical services for which plaintiff may have become
obligated, if any, and for her loss of time from her occu-
pation, if any. You will also allow plaintiff damages for
her mental and physical suffering, if any such has been
proved. Mental suffering and plysical pain are incapable
of measurement by any fixed and arbitrary rule, but must
from its nature depend largely upon the judgment of the
jury, governed by the circumstances of the particular
case. You cannot allow damages by way of punishment.
That is for the criminal law, and not for the jury in a
civil case. The damages, if any allowed, must be com-
pensatory only.” This instruction is complained of on
the ground that “it lets in every remote and speculative
damage that the excited imagination of the ‘triers of fact
might conjecture, whether it be the direct and proximate
cause of the injury or not.” We think, when considered as
a whole, it is not subject to this criticism. It is substan-
tially the same as one which was approved in McClure v.
Shelton, 29 Neb. 370.

One of the contentions of the defendant, and we think
that on which he really relies, is that the verdict is larger
than it would have been if the injured person had been a
man, instead of a woman, and that the instruction per-
mits the jury to take this fact into account. We are not
aware of any distinction in law with reference to the
measure of damages in cases where the assaulted person
happens to be a woman. It may be true that a gallant
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jury may naturally be inclined to award heavier damages
where the assailant is a man and the injured person is a
member of the gentler sex; but, if the evidence sustains
the recovery, a reviewing court can take no account of this
tendency.

We find no error in the record, and the judgment of the
district court is

AFFIRMED.

ALBERT W. BRADLEY, APPELLANT, V. CHICAGO, BURLING-
TON & QUINCY RAILWAY COMPANY, APPELLEE,

Froep OcToBER 6,1911. No. 16,471,

1. Appeal: INsTRUCTIONS. If a defeated litigant tendered no requests
to instruct the jury, a failure by the trial court to include in its
charge some principle of law proper to have been mentioned
will not justify reversing the case, where the issues are stated
and the charge contains no prejudicial misstatements of law.

2. Railroads: FIRES: EQUIPMENT, It is the duty of a railroad com-
pany to equip its locomotive engines with such appliances for
the control of sparks as the progress of science and improve-
ment demonstrate are the best for that purpose, and which are
generally known, or should be known, by those in control of the
construction and repair of its engines.

3. : : INSTRUCTIONS: NEGLIGENCE. 'The plaintiff, in an
action against a railroad company to recover damages for an
alleged negligent setting out of a fire, has no just ground for
complaint because the trial court instructed the jury that the
carrier was not guilty of negligence in using lignite coal as a
fuel, unless thereby the hazard of fire was so materially in-
creased that a reasonably prudent man would not ordinarily
have used the coal for that purpose.

ExcLustoN or EVIDENCE. In an action for mnegli-
gently setting out a fire, where the particular engine from which
the fire escaped is fully identified, it is not error for the court
to exclude evidence that on other occasions fire escaped from
the defendant's other engines.

5. Appeal: INSTRUCTIONS. Where, upon a consideration of the en-
tire record, it is evident that the defendant was not liable, a ver-
dict in its favor should not be disturbed because the instructions
in immaterial matters do not accurately state the law.
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APPEAL from the district court for Adams county:
HarrY S. DUNGAN, JUDGE. Affirmed.

R. A. Batty, T. A. Hollister and H. F. Favinger, for
appellant.

James E. Kelby and Frenk E. Bishop, contra,

Roor, J.

This is an action for damages for the destruction of the
plaintiff’s barn by a fire kindled, as alleged, by reason of
the defendant’s negligence. The defendant prevailed,
and the plaintiff appeals.

There is practically no conflict in the evidence. The
plaintiff principally complains that the instructions are
erroneous. Since the plaintiff did not assist the trial
court by requests to charge, the instructions should be
sustained, unless, when considered together, they are
prejudicially erroneous. '

The fourth subdivision of the second paragraph of the
charge is criticised because the jurors were not told that
the defendant was required to equip its locomotive en-
gines “with the best-known appliances for the prevention
of the escape of fire.” No such burden is by law imposed
upon the defendant. If, at the time the fire escaped from
the engine, the locomotive was equipped with the best or
most improved appliances that were known, or that should
have been known, by the defendant, and in general prac-
tical use under such circumstances as surrounded the
particular locomotive, and these appliances were in good
repair, the defendant was not guilty of negligence in the
matter of that equipment. Spaulding v. Chicago & N. W.
R. Co., 30 Wis. 110; Hagan v. Chicago, D. & C. G. T. J.
R. Co., 86 Mich. 615; Southern R. Co. v. Thompson, 129
Ga. 367. The evidence is uncontradicted that at the time
the plaintifP’s barn was destroyed the locomotive was thus
equipped. The assignment must, thercfore, be overruled.
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Instructions numbered 8 and 4, which relate to con.
tributory megligence, are assailed as not applicable to the
evidence. If these instructions were in no manner aided
by other parts of the charge, the plaintiff might have
cause for complaint; but in the tenth paragraph the jurors
were told that contributory negligence could not be predi-
cated upon the plaintifs proper use of his property, nor
was he required to take unusual precautions to protect
it; and in the eleventh paragraph the jury were told in
precise language that, although the plaintiff failed to use
ordinary care to protect his property, he might recover
if it “was destroyed as the result of the negligence and
carelessness of the defendant company.” So, while there
seems to be some confusion in the instructions on this
subject, and the evidence tending to prove contributory
negligence is slight indeed, we do not believe the jury
were misled by these instructions.

Instruction numbered 6 is criticised. Tt informed the
the jury that the defendant should not be held negligent
in using lignite coal for fuel in its locomotive engines,
unless that use so materially increased the hazard of fire
that a reasonably prudent man would not ordinarily have
used the fuel. We find no allegation in the petition that
the defendant was negligent in using lignite coal; but
evidence was received without objection on this point, and
it may be considered as an issue tried by the parties.
Without deciding whether the plaintiff might predicate a
right of recovery upon the particular kind of fuel con-
sumed in the locomotive engine, we are of opinion that
in any event the instruction is as radical as the plaintiff
had a right to demand.  Ralcigh Iosiery Co. v. Raleigh
& . R. Co.,, 131 N. Car. 238, 42 8. E. 602.

The district court was right in excluding evidence
tending to prove that on other occasions sparks emitted
from the defendant’s locomotive engines kindled fires in
the town of Juniata. The evidence definitely identified
the particular locomotive responsible for the fire, if it was
caused by sparks emitted from the defendant’s engine,






































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































