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RULES OF THE SUPREME COURT.

2. (Amended June 26, 1911.) ~Submission of Cases.—A cause shall
be regarded as regularly reached for submission at the expiration of
the time hereinafter provided for the service and filing of briefs.

"Rules adopted April 25, 1911.
ABSTRACTS.

16. In all cases the party pringing a cause into this court shall
print and furnish a complete abstract or abridgment of the record
with references to the pages of the record abstracted. And where
the record contains the evidence, it shall be condensed in narrative
form in the abstract, so as to clearly and concisely present its sub-
stance; provided, that in felony cases when the question to be pre-
sented is as to the sufficiency of the evidence the abstract may refer
to the bill of exceptions with or without abstracting the same as the
parties elect. Such parts of the evidence as pear upon other ques-
tions presented must be duly abstracted. The abstract shall contain
a complefe index, alphabetically arranged, giving the page where each
paper or exhibit may be found, with the names of the witnesses and
the pages of the direct, cross and redirect examination. The abstract
must be sufficient to fully present every error and exception relied
upon, and it will be taken to be accurate and sufficient for a full
understanding of the questions presented for decision, unless the op-
posite party shall file a further abstract, making necessary correc-
tions .or additions. Such further abstract may be filed if the original
abstract is incomplete or inaccurate in any substantial part.

17. Abstract in Original Cases.——The rules herein established for
printing abstracts shall apply to all cases wherein the court is called
on to exercise original jurisdiction. In such cases the plaintiff or his
attorney must print and serve such abstract on the defendant or his
attorney within thirty days after issue is joined, or, if evidence is
{aken, within thirty days after the evidence is returned to this court;
and the defendant or his attorney in like manner, if he deem the ab-
stract of plaintiif imperfect or unfair, may within twenty days there-
after print and serve upon the plaintiff or his attorney such further
abstract a§ he may deem necessary.

18. Abstracts shall be printed and in all respects, including service
and filing, conform to rule 9, and shall be bound separately from the
brief. The cost of printing abstracts shall be taxed as provided by
rule for taxing costs of briefs.

< (vit)
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viii RULES OF THE SUPREME COURT.

19. Form of Abstract.—Abstracts of record shall be made subp-
stantially in the following form:

SUPREME COURT OF NEBRASKA.

John Doe
V. } ABSTRACT.
Richard Roe.

Appeal from (or error to).......... county.......... Judge.
A. B, for plaintiff and appellant (or appellee or blaintiff in error).
D. B, for defendant and appellant (or appellee or defendant in error).

On the...... day of.......... » 19...., the plaintiff filed petition in
court below, stating the cause of action to be:

(Set out only so much of petition necessary to an understanding
of the questions to be presented and no more. Omit all formal parts;
abbreviate and condense. If there is an appearance, or if no question
is raised about summons, return, etc., omit.)

On the...... day of.......... » 19...., defendant demurred. (State
grounds. If defendant filed motion and the ruling thereon is one of
the questions to be considered, set it out in the same way.)

And on the...... day of.......... » 19...., the court sustained (or
overruled) the same. (In every instance let every abstract be in
chronological order of the events in the case; let each ruling appear
in the proper comnection. If the defendant pleaded over and thereby
waived his right to be heard upon these rulings, no mention need be
made of them.)

And on the...... day of.......... » 19...., the defendant filed his
answer setting up his defense as follows: (Set out substance of de-
fense, and reply, if any, omitting formal parts. Frame the abstract
s0 as to present all questions to be reviewed, rafsed before issue
joined.)

At the trial on the...... day of.......... » 19...., (to a jury or the
court, as the case may be) the following proceedings were had:

(Set out so much of the bill of exceptions as is necessary to show
the ruling of the court to which exceptions were taken and relied upon
during the progress of the trial. In abstracting evidence use the
narrative form, abbreviating and condensing, omitting interrogatories
except such as may be necessary to a correct understanding of the
answers thereto and on which error ig assigned.)

INSTRUCTIONS.

Where no objection is made to the giving or refusing of any in
struction, omit all, but where there is objection as to the giving or
refusal to give any instruction or instructions, set out the whole
charge, peointing out specifically the instructions excepted to.
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RULES OF THE SUPREME COURT, ix

VERDICT.

On the...... day of.......... , 19...., the jury returned the follow-
ing verdict into court: (State substance of the verdict.)

(If the case be tried by the court, instead of the instructions and
verdict of the jury, set out so much of the findings of fact and con-
clusions of law, and requests for findings, if any, together with the
exceptions relating thereto, as may be necessary to present the errors
complained of.)

MOTION FOR NEW TRIAL.

On the...... day of.......... , 19...., the plaintiff (or defendant)
moved for a nmew trial upon the following grounds:

(Set out the grounds for new trial relied upon, and omit all others.)

On the...... day of.......... , 19...., the court sustained (or over-
ruled) said motion. (State exception, if any.)

JUDGMENT.
On the...... day of.......... , 19...., the following judgment was
entered: (Set out the judgment or order appealed from.)
On the...... day of.......... , 19...., notice of appeal was filed in

the district court. (If any question is raised on this notice set out a
copy.)

1f supersedeas bond or other undertaking was filed below, state the
fact with the amount and names of sureties.

On the...... day of......o0.0y 19...0, the cause was filed in the
supreme court.

(This outline is presented for the purpose of indicating the char-
acter of the abstracts contemplated by the rule, which, like all the
rules, is to be substantially complied with. Of course no formula can
be laid down applicable to all cases. The rule to be observed in ab-
stracting a case is: PRESERVE EVERYTHING MATERIAL TO THE
QUESTION TO BE DECIDED AND OMIT EVERYTHING ELSE.)

20. Abstracts will be required pursuant to these rules in all cases
filed in this court on or after the 7th day of April, 1911, and also In
all other cases in which the brief of appellant, or plaintiff in error,
or plaintiff in cases of original jurisdictiom, is not served or filed on
or before June 1, 1911.

In all cases docketed in this court prior to April 7, 1911, either
party may prepare and file abstracts of the record under these rules,
in which case the cause shall be advanced for hearing.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1911.

LENA M. LILLIE, APPELLEE, V. MODERN WOODMEN OF
AMERICA, APPELLANT.

Fuoep Apri 8, 1911. No. 16,365.

1. Appearance. “An appearance for the purpose of objecting to the
jurisdiction of the court of the subject matter of the action,
whether by motion or formal pleading, is a waiver of all objec-
tions to the jurisdiction of the court over the person of defend-
ant.” Perrine v. KEnights Templar's & Masons’ Life Indemnity
Co., T1 Neb. 273.

“A defendant may appear specially to object to the juris-
diction of the court, but if, by motion or other form of applica-
tion to the court, he seeks to bring its powers into action, except
on the question of jurisdiction, he will be deemed to have ap-
peared generally.” Cropsey v. Wiggenhorn, 3 Neb. 108.

3. Ingurance: ACTION: DEFENSES: EVIDENCE: ADMISSIBILITY. In a civil
action upon a benefit certificate, issued by a fraternal beneficiary
society, and which contained a clause that, if the death of the
member shall occur by the hands of his beneficiary, except by
accident, the certificate should be void, the fact, if true, that the
beneficiary had murdered the assured would constitute a defense
to the action. The evidence of the commission of the crime
would depend upon the proof of the fact of the criminal act.
A certified transcript of the record of conviction of the beneficiary
is not admissible as substantive evidence of the facts upon which
the prosecution was founded, nor of the fact of the murder of
the assured hy the beneficiary.

4. Trial: INSTRUCTIONS. An instruction to a jury that the result of a
criminal prosecution for the commission of the acts which would

4 1)
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avoid the certificate was not to be considered by them held prop-
erly given.

5. Evidence: ORAL EVIDENCE T0 EXPLAIN LeTrERs. Certain letters,
written by plaintiff to a bucket shop dealer, were introduced in
evidence by defendant. The meaning of the language contained
in the letters could not be understood by one not acquainted
with the circumstances under which they were written. Held,
That there was no prejudicial error in permitting plaintiff to ex-
plain the circumstances and her meaning in the language used.

6. Insurance: TRIAL: QUESTION OF Facr. The question of the murder
of the assured by plaintiff was exhaustively investigated upon
the trial by the production of oral evidence of circumstances
tending to prove and disprove the charge. The only witness pres-
ent at the time of the killing of decedent was plaintiff, who took
the witness-stand and testified to facts which, if true, established
her innocence. The question of.fact was for the jury, and with
their finding on conflicting and circumstantial evidence the su-
preme court cannot interfere.

APPEAL from the district court for Lancaster county:
LINcOLN Frost, JubeE. Affirmed.

Talbot & Allen, C. J. Garlow and Tibbets & Anderson,
for appellant.

Matt Miller and L. C. Burr, contra.

REEsE, C. J.

This action was commenced in the district court for
Lancaster county, and is upon a benefit certificate for the
sum of $3,000, issued upon the life of Harvey Lillie, pay-
able to Lena M, Lillie; his wife, upon his death. The peti-
tion is in the usual form, and its averments need not be
here specifically noticed, except to say that it is alleged
that defendant is a fraternal beneficiary society, incorpo-
rated and doing business under and by virtue of the laws
of the state of Illinois, with its principal place of busi-
ness in the city of Rock Island, in said state, and author-
ized to transact business in Nebraska. A summons was
issucd and returned by the sheriff of Lan.aster county
as having been served upon the defendant “by delivering
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in person to E. M. Searle, Jr., state auditor, agent for
service and attorney in fact for said Modern Woodmen of
America, a true and certified copy of the same, and also
on A. R. Talbot, head consul for Modern Woodmen of
América, at his office and principal place of business of
the Modern Woodmen of America in the city of Lincoln,
within and for the state of Nebraska, by delivering to him
in person a true and certified copy of this writ with all
indorsements thereon.” -

The defendant filed a paper, of which the following is
a copy, omitting the caption: “Comes now the defend-
ant appearing specially, and for the purpose of this mo-
tion only, and objects to the jurisdiction of the court
over the defendant and also over the subject matter of
the suit for the following reasons: First. Because plain-
tiff’s petition fails to show a legal capacity to bring or
maintain said suit. Second. Because plaintiff’s petition
fails to show that she has any legal capacity to bring or
maintain said suit ¥ _aNCae... county, Nebraska. Third.
Because plaintiff’s petition fails to show that the con-
tract sued upon is one enforceable at law. Tourth. Be-
cause plaintiff’s petition fails to show that she has com-
plied with the statutory provisions of this state to entitle
her to prosecute said action. Fifth. Because the court
has acquired no jurisdiction over the defendant by reason
of defects shown on the face of the petition.”

This objection to the jurisdiction was overruled, and
defendant’s exception noted. It may be doubted if this
was in fact and in law a special appearance for the sole
purpose of challenging the jurisdiction of the court over
the person of defendant. It will be noted that the challenge
includes the contention that the court has no jurisdiction
of the subject matter of the suit. '

In Perrine v. Knights Templar’s & Masons’ Life In-
demnity Co., T1 Neb. 273, we held on rehearing (quoting
the syllabus) that “an appearance for the purpose of
objecting to the jurisdiction of the court of the subject
matter of the action, whether by motion or formal plead-
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ing, is a waiver of all objections to the jurisdiction
of the court over the person of defendant, whether the
defendant intended such waiver or not.” This is prac-
tically a reiteration of the holding of the first opinion
beginning at page 267 (71 Neb. 267), and in the body
of which it is said that such an objection was “in the na-
" ture of a demurrer to the jurisdiction of the court, and
was in itself an appearance in the case.”

It will also be noted that the objections presented in
the first and second grounds of challenge are practically,
if not strictly, the grounds of demurrer contained in see-
tion 94 of the code. The paper filed constituted a general
appearance in the case. ‘Again at a later date defendant
filed a.demurrer to the petition, the second ground of
which was that “the court has no jurisdiction of the sub-
ject matter of the action,” and the third that “the petition
does not state facts sufficient to constitute a cause of
action.” This, also, was clearly a general appearance,
notwithstanding the demurrer contained the statement
that it was filed “without any intention of waiving its
rights to insist upon the special appearance overruled by
this court.” The simple fact of the presentation of the
questions was a waiver of a special appearance, had one
been made. On a still later date defendant filed a mo-
tion for a more specific statement of the petition, and
that the court require certain facts to be set out therein.
This, also, was a general appearance. Cropsey v. Wig-
genhorn, 3 Neb. 108; Crowell ». Galloway, 3 Neb. 215,

It is insisted by defendant that, under the provisions of
section 96, ch. 43, Comp. St. 1909, an action of this kind
cannot, without the consent of a defendant, be maintained
in any court except where some of the conditions pre-
scribed in that section exist. The section is as follows:
“Such society may be sued in any county in which is kept
their principal place of business or in which the bene-
ficiary contract was made or in which the death of the
member occurred, or in the county of the residence of
such deceased member; but actions to recover old age,
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sick or accidental benefits may, at the option of the bene-
ficiary, be brought in the county of his residence.”

In the brief of defendant it is said: “We will not con-
tend that the action is not transitory, nor will we con-
tend that the district court of Lancaster county could
not have jurisdiction of the subject matter of (by) con-
sent of the parties or waiver of defendant as to jurisdic-
tion.” It will appear from this that it is not contended
that where consent is given, or rather where no objection
is made, the judgment would be void, but of full force
and validity. In effect the contention is that, where none
of the condiditions named in the section exists, it will
depend upon the election of a defendant as to jurisdic-
tion of the court to hear and determine the case upon its
merits. If this should be held to be the true effect of the
statute, it would rest with defendant to give or refuse to
give the district court jurisdiction in all cases where none
of the specified conditions exist. Suppose a beneficiary
resided in this state, the assured resided and died in an-
other state, the defendant, a foreign corporation, had no
principal place of business in this state, and the contract
was made in a foreign state, the beneficiary would find
the doors of all the courts of the state closed against her,
or him, and no suit could be maintained in this state in
any court, except by virtue of the consent and permission
of the defendant. We cannot give such construction to
the section under consideration. Just what the purpose
of its enactment was, whether to add to and extend the
jurisdiction of courts, or to make certain the local juris-
diction where any ome of the conditions exist, we need
not now inquire. The district court is a court of general
common law jurisdiction, and the statute has by general
law provided methods of acquiring jurisdiction over the
person of foreign companies of the class to which defend-
ant belongs, and it will not do to say that by the section
ander consideration the method of acquiring jurisdiction
by general law is destroyed and the procedure limited to
cases where the provisions above referred to exist. Such
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could not have been the purpose of the legislature. - How-
ever, if the contention of defendant should be correct,
there can be no doubt of the general appearance by
defendant, and that alone would be consenting to the
jurisdiction of the court over it. It has been suggested by
some of the members of the court that the section (Comp.
St. 1909, ch. 43, sec. 96) is intended to apply alone to
domestic societies, and has no reference to foreign asso-
ciations, to which class defendant belongs. But upon
that question we express no opinion.

The answer, in addition to the presentation of the ques-
tion of jurisdiction, being practically the same as the mo-
tion and demurrer, consisted of certain admissions and a
general denial of unadmitted averments, and set out cer-
tain clauses of the application and benefit certificate, and
alleged that plaintiff, in violation of the express terms of
the certificate, had caused the death of the member by the
wilful, intentional and unlawful act of her, the beneficiary
—in short, that she had murdered him. The fact of her
arrest, prosecution and conviction of his murder, the
verdict of the jury finding her guilty of murder in the
first degree, and her sentence to imprisonment in the
penitentiary for life are set out by copy of the proceed-
ings and judgment. Plaintiff moved the court to strike
out that part of the answer setting out her trial and con-
viction. The motion was sustained, but no exception was
taken to the order. The order did not include the alle-
gation that plaintiff had murdered the assured, leaving
that issue to be tried. Plaintiff replied by a general
denial. A large number of witnesses were sworn, chiefly
upon the issue thus presented, forming a bill of excep-
tions of near 2,300 pages of typewritten matter, This
evidence became material by reason of there being a
clause in the benefit certificate that, if the death of the
member was caused “by the hands of his beneficiary, * * *
except by accident,” the certificate should become null
and void.

In addition to the oral testimony in support of the de-



VoL. 89] JANUARY TERM, 1911. 7

Lillie v. Modern Woodmen of America.

fense that plaintiff had murdered the assured member,
defendant offered in evidence certified copies of the
information filed in the district court for Butler county
charging plaintiff with the murder of Harvey Lillie, the
assured, the verdict of the jury thereon finding the ac-
cused guilty and fixing her punishment at imprisonment
for life, the judgment and sentence of the district court,
. the mandate of affirmance by the supreme court, and the
judgment of the district court thereon. The offered docu-
mentary evidence was objected to by plaintiff as incom-
petent, immaterial and irrelevant. The objection was
sustained, and the documents excluded, to which defend-
ant excepted, and that ruling is now assigned for error.
The purpose of the evidence now under consideration was
evidently to strengthen and support the oral testimony
adduced for the purpose of maintaining the defense
pleaded in the answer. 1t could not be insisted upon as
an adjudication of the fact in issue, or as a bar to a re-
covery, for it was not an action or proceeding between
the same parties. Neither could it have the effect of an
estoppel by record. '
The question then arises: Was it competent as sub-
stantive evidence in this suit upon the benefit certificate -
to prove that plaintiff had, in fact, murdered her hus-
band, the assured? The answer must be that it was
clearly not admissible. In Wisnieski v. Vanek, 5 Neb.
(Unof.) 512, it is held that where a defendant in a crim-
inal prosecution enters a plea of guilty, and judgment is
rendered thereon, proof of the plea may be received in a
civil suit against him for damages growing out of the
same transaction as an admission or confession of the
act charged, but that it is not conclusive of the fact and
may be controverted as any other open question; that it
is not the judgment itself that is admitted against him.
The record offered shows that there was a jury trial of
the criminal prosecution, and therefore there was no
plea of guilty. It is fundamental and elementary that in
a civil suit, where the defense is that plaintiff had by a
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criminal act violated the provisions of the contract upon
which the action is based, the record of his conviction in
a criminal prosecution of such criminal act, which is
pleaded as a defense, cannot be received as substantive
proof of such violation. 1 Greenleaf, Evidence (16th ed.)
sec. 537; 2 Black, Judgments (24 ed.) sec. 529; 7 Ency.
of Evidence, 850, and cases cited in note 80; 23 Cye.
1348, and cases cited in note 28; Jones, Evidence
(2d ed.) sec. 589 (606) p. 745; 1 Wharton, Law of Evi-
dence (3d ed.) sec. 776 ; Underhill, Evidence, sec. 156;
Betts v. New Hortford, 25 Conn. *180. See, also, Sickler v.
Manniz, 68 Neb. 21. As the only purpose for which the
record was offered was to establish the fact upon which the
judgment was rendered and which was pleaded and in-
sisted upon as a defense in this case, there was no error in
excluding it. There is no doubt but that judgments of con-
viction are competent and sometimes important evidence
in cases where they are admissible, as for the purpose of
impeaching a witness, to establish outlawry, the destrue-
tion of civil rights, and the like, but in such cases the
records are admissible only for the purpose of proving
the existence of the judgments, and not to prove the facts
upon which they were founded.

Instruction numbered 9 reminded the jury of state-
ments and references to the alleged conviction of plaintiff
in the district court for Butler county, and directed them
to pay no attention to the result of that prosecution, that
it had nothing to do with their verdict, and they should
disregard all such statements and allusions, There was
no error in the instruction. The fact of that conviction
had mno place in the trial of this cause. -

It is said in defendant’s brief that the court erred in
permitting plaintiff to withdraw testimony of good char-
acter, but there is no indication as to where in the bill of
exceptions the testimony or ruling can be found, as re-
quired by clause “h” of rule 9 of this court, and we will
have to be excused from searching the four volumes of
the bill of exceptions for that specific ruling.
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It is argued that the court erred in allowing plaintiff
to place her interpretation upon certain letters intro-
duced by defendant which she had written to a certain
bucket shop dealer in David City. Those letters were
cautionary in their character, and to one unacquainted
with the facts as she understood them are susceptible of
two constructions—one in her favor, the other against
her—and in some respects they were incomplete and their
meaning was obscure. She was permitted to explain
what she meant by certain phrases and sentences COD-
tained in them. The explanation consisted in a state-
ment of the condition of her whole dealing, instead of a
part only as she sinsisted had been unjustly used to her
disadvantage. This was followed by the application of
those facts to the language used—what she referred to—
and what she meant. Common fairness would seem to
give her the right to make the explanation, of the truth
of which the jury would have to be the judge.

The question of the murder of the assured by plaintiff,
the beneficiary, was thoroughly and quite exhaustively
tried by the introduction of oral testimony, and all the
facts and circumstances in connection with the death of
the decedent appear to have been fully investigated.
Plaintiff was a witness in her own behalf and gave her
version of the death of her husband, which, if true, would
demonstrate that she was not guilty of his murder. She
was thoroughly and searchingly cross-examined. The whole
subject was submitted to the jury, and their finding on
the facts must be accepted as binding upon this court.

Complaint is made of the instructions given the jury
by the court. They have been examined, and appear to
have been given in accordance with the views herein
above expressed, and do not require specific notice here.
The main question of fact upon which the case depended
was for the jury. We detect no reversible error by the
district court.

The judgment is
AFFIRMED.
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JOHN M. MCGOWAN ET AL., APPELLEES, V. GATE CITY
MALT COMPANY, APPELLEE; JAMES STEWART & Com-
PANY, APPELLANT,

Friep Aprin 8, 1911. No. 16,373.

1. Mechanics’ Liens: SUBSTANTIAL PERFORMANCE OF CoNrTrACT. In 2
suit to foreclose a mechanic’s lien for labor performed and ma-
terial furnished in the construction of a building under contract,
relief will not be denied the plaintiff because of omissions in the
performance of the contract in details of the work, or time of
completion, when there has been g substantial performance on his
part; the defendant having his remedy in damages.

The contract between the contractor and subcon-
tractor provided for the payment of 80 per cent. of the value of
material delivered and in place monthly, as the work progressed,
the remaining 20 per cent. to be paid “within 30 days after the
completion and acceptance of thig work,” but did not specify by
whom the acceptance was to be made. The contract being thus
incomplete, it is held that a substantial compliance therewith in
the matter of execution and surrender of the work and material
to the contractor was sufficient to enable the subcontractor to
maintain his action, without waiting for the completion of the
structure by the contractor and its acceptance by the owner, but
subject to any defense the contractor might have for damages on
account of noncompliance with details,

2.

3. Contracts: BUILDING CONTRACT: EXTRAS. The contract between the
contractor and subcontractor provided that no work done or ma-
terial furnished by the subcontractor should be considered as
extra or paid for as such, unless a separate agreement in writing
therefor should be made before the commencement of such work
or furnishing of such material. The contractor was a nonresi-
dent of the state, having its principal places of business out of
the state. The work was under the direction of superintendents
in charge and upon the ground. FEzxtras were ordered by them
and furnished by the subcontractor without such written agree-
ment, that clause of the contract being ignored. It is held that
the absence of such written agreement cannot, under the circum-
stances, furnish the contractor a defense to the claim for such
extras actually furnished.

ConsTRUCTION. Held, also, That the clause in the
contract that no orders for extra work should be given “by em-
ployees upon the job” did not include superintendents in

charge.
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LIABILITY FOR MATERIAL. Where a contractor pur-
chases and furnishes material to a subcontractor, informing him
of the cost and the price that will be charged, the subcon-
tractor has his election, either to accept and use the material
or reject it. If he accepts and makes use of the material he will
be held liable for the price previously fixed by the contractor.

6. Appeal: EVIDENCE: SUFFICIENCY. Where a claim was made by a
subcontractor against the contractor for the wuse of scaffolding
material belonging to such subcontractor, and the evidence
showed that both parties had lumber of the kind upon the ground
and used the same to some extent without discrimination, no
sufficient proof of the quantity used nor value of such use being
made, the evidence in support of such claim held insufficient to
justify its allowance.

APPEAL from the distriet court for Douglas county:
LEE §. ESTELLE, JUDGE. Judgment reduced.

8. N. Taylor, 8. C. Taylor, H. A. Hamilton and W. H.
Hatteroth, for appellant.

Mahoney & Kennedy and McGilton, Gaines & Smith,
contra. :

REEsE, C. d.

This is an action by plaintiffs, as subcontractors,
against James Stewart & Company, as principal contract-
ors, and the Gate City Malt Company, the owner, by
which a judgment is sought against James Stewart &
Company, contractors, and the foreclosure of a mechanie’s
lien on lot 6, in block 16, and lots 1, 2 and 3, in block 18,
in the city of South Omaha, as against the owner of said
property. :

The pleadings are -of great length and cannot be set
out in detail here. It must be sufficient to say that it
is alleged in the petition that the defendants James
Stewart & Company entered into a contract with de-
fendant Gate City Malt Company to furnish the material
and construct buildings on the lots described above in the
city of South Omaha, and subsequently, by a contract
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with plaintiffs, sublet a portion thereof to them and by
which plaintiffs were to furnish the material and do the
brick and concrete work for the prices and upon the
terms set out in said contract, all of which was done and
performed by plaintiffs, amounting to the total sum of
$31,923.49; that defendants had paid to plaintiffs thereon
the sum of $25,524.70, and no more, and that there re-
mained due and unpaid thereon the sum of $6,398.79, for
which judgment was demanded as against James Stew-
art & Company, and for the foreclosure of the mechanic’s
lien as against the Gate City Malt Company. The con-
tract with the items of account are set out in the petition
as exhibits, but they need not be here stated.

The answer of defendants James Stewart & Company
is of considerable length. By it the contract with plain-
tiffs is admitted, and, in substance, it is admitted that
plaintiffs furnished material and labor thereunder, but
by way of counterclaim it is alleged that plaintiffs so
failed to comply with the contract as to result in serious
loss and damage to defendants. Among the items pre-
sented by defendants are: Balance due on brick furnished
to plaintiffs, $113.25; demurrage on cars plaintiffs failed
to unload, $238; making connections of water pipes, $65.
It is alleged that by the terms of the contract 80 per cent.
in value of the labor and material furnished by plaintiffs
was to be paid as the work progressed; the remaining 20
per cent. was to be withheld until the work was finished
and accepted; that the 20 per cent. is included in plain-
tiffs’ petition, but that the work has never been accepted;
that there is nothing due plaintiffs until such accept-
ance, and therefore the suit.is prematurely brought and
cannot be maintained; that owing to the many violations
of the provisions of the contract, both in the manner of
doing the work and the failure to complete the structure
within the time limited by the contract, plaintiffs having
thereby failed in its performance, no action can be main-
tained thereon. The answer of the Gate City Malt
Company is practically a general denial of the averments
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of the petition and of any indebtedness to plaintiffs, it
having no contractual relations with them. Plaintiffs’
reply to this answer is a general denial.

Plaintiffs’ reply to the answer of James Stewart &
.Company is to the effect that they had brick of their own
purchase, sufficient to meet all demands as the work pro-
gressed, and the purchase of brick by defendants was
therefore unnecessary, but to accommodate defendants
plaintiffs had used them and allowed defendants the same
price for which they had purchased brick for themselves;
that defendants had purchased their brick at 50 cents a
thousand more than plaintiffs had purchased their own
brick, but that they had accepted defendants’ brick at
the same price for which they had purchased, to wit, $1
a thousand; that the demurrage charge was occasioned
by the unnecessary purchase and shipment of brick in
such large quantities by defendants that they could not
be unloaded from the cars, the demurrage being caused
by the unnecessary act of defendants, and plaintiffs were
not liable therefor. It is alleged that the piping for
water was done for defendants’ own use and benefit, and
not for or at the request of plaintiffs; that immediately
upon the completion of the buildings the Gate City Malt
Company, defendant, had taken possession thereof and
has since occupied the same; that defendants are estopped
to object to plaintiffs’ work because all of said work was
done under defendants’ immediate supervision and di-
rection. The cause was tried to the court, the result
being a general finding in favor of plaintiffs. The amount
found due, including interest, was $7,282.37, and an order
of sale was directed to issue for the sale of the property in
case of nonpayment. Defendants James Stewart & Com-
pany appeal. . )

Each party has furnished elaborate, able and extended
briefs, and the cause was quite exhaustively argued at
the bar of this court. The bill of exceptions is of great
length, and consists largely of details which it is im-
possible for us to follow without extending this opinion
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to an unnecessary and unreasonable length. Reversing,
to some extent, the order of the presentation of the sub-
jects by defendants in their brief, we notice the conten-
tion that plaintiffs’ action cannot be maintained upon
the contract until there is a performance of its conditions
by them. This contention is, in a general way, correct.
That one cannot maintain an action on a contract without
a prior substantial compliance on his part is the well-
settled law, but this principle must have a reasonable
application. If there is a substantial performance the
action thereon may be maintained, but without prejudice
to any set-off or counterclaim which may be presented
by the defendant in the action. This is a reasonable and
just rule, and is the well-settled law of this state. Hahn
v. Bonacum, 76 Neb. 837, and cases there cited; Nebraska
Plumbing Supply Co. v, Payne, 84 Neb. 390; Grove-
Wharton Construction Co. v. Clarke, 86 Neb. 831. There
can be no doubt but there was at least a substantial com-
pliance with the plaintiffs’ contract on their part, and
therefore the action can be maintained, but subject to
damages, if any, which defendants’may have suffered.
Defendants further contend that the decree of the dis-
trict court should be reversed “because the contract be-
tween the parties provided that the final Payment of 20
per cent. (of the contract price) should be made only
after the approval and acceptance of the work by the
supervising architect.” The contract provides that the
payments for the work are “to be made on or about the
20th of each month at the rate of 80 per cent. of the value
of material delivered and in Place during the Preceding
month, as determined by the contractor or the architect;
and the remaining 20 per cent. within 30 days after the
completion and acceptance of this work.” It may be
noted that the contract does not specify by whom the
acceptance of the work is to be made, whether by the
architect, the owner, or the contractor. We are inclined
to the belief that as between the contractor and the sub-
contractor (and they are the only parties to this appeal)
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the completion of the work and its surrender to the con-
tractor would be a sufficient compliance with this pro-
vision, but subject to any damage he might sustain by
failure to comply with details. However, we do not base
our decision exclusively upon this. The clause is incom-
plete, and a compliance with the contract is all that can
be required under it. We do not think that the language
should be construed to mean that the subcontractor
should be compelled to await the final completion of the
whole building by the contractor and its acceptance by
the architect or owner before the 2¢ per cent. would be-
come due. Nor do we understand that defendants so
contend. Such a construction would be wholly unrea-
sonable. In npeither of these contentions can we see any
just, legal or equitable reason why plaintiffs should not
be permitted to maintain this action for what is justly
due them, even though there had been no formal accept-
ance. Hahn v. Bonacum, supra.

The bill of exceptions contains a great number of
charges by plaintiffs for extras alleged to have heen fur-
nished and extra labor performed by plaintiffs. The con-
tract provides, in substance, that no work done or ma-
terial furnished by the subcontractor shall be considered
as extra or paid for as extra, unless a separate agreement
in writing therefor shall have been made before the com-
mencement of such work or the furnishing of such ma-
terial. It is also stipulated therein ‘“that no orders for .
work supposed to be ‘extra’ shall be given by employees
upon the job or recognized as extra by the contractor.”
The contractors have their places of business in Chicago,
Illinois, and other cities, and were represented in South
Omaha upon the construction work by agents known as
superintendents. It is shown by the evidence that many
changes and extras were ordered by them, the orders
complied with, and the extras in the way of labor and
material furnished as required. Of all such extras so
provided by plaintiffs we have not observed a single case
where the orders were given or the material or labor
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furnished under a separate agreement in writing as re-
quired by the contract. In Campbell v. Kimball, 87 Neb.
309, we held under somewhat similar conditions that, if
this provision of the contract was ignored by the parties
to it and the extras were ordered and furnished, the
terms of the contract would furnish no defense to. the
claim for such extras. See, also, Jobst v. Hayden Bros.,
84 Neb. 735. Any other rule would be against conscience
and would often work serious injustice. The contract
between plaintiffs and defendants is signed “James Stew-
art & Company, by W. R. Sinks,” and defendants are
alleged to be a partnership. Their line of business as
contractors extends over many states of the Union, and
judging by their literature their places of business are
in Chicago, New York, Pittsburgh and New Orleans, and
therefore they necessarily transact their business and
superintend their contracts by agents located at the
points where their work ' is being done. The superin-
tendents when placed in control of their construction
work must be considered as representing the company,
and are not “employees upon the job” in the sense as used
in the contract. While in charge of the construction of
a particular building, they are to all intents and purposes
the company, and the line of conduct pursued by them
in the way of giving directions will be as binding upon
the company as if adopted by a member or general man-
aging agent. The contention therefore that no recovery
can be had for extras if furnished under the circum-
stances named cannot be sustained.

In addition to the great number of demands by plain-
tiffs, the defendants present a number of counter charges
for material, damages for failure to comply with the con-
tract, labor furnished plaintiffs, etc. On many, if not all,
of these issues the evidence is conflicting and contradic-
tory. Considering the great length of the bill of excep-
tions and these issues as presented, all of which have
been examined and carefully read, the findings of the
district court, in so far as they are approved, will not be
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specifically noticed. The claims presented by plaintiffs
were practically all allowed by that court, and its find-
ings in that behalf will not be molested, except as herein-
after stated. .

It appears from the evidence that defendants furnished
to plaintiffs some 223,000 bricks to be used in the con-
struction work. Judging by the correspondence shown
in the record, defendants believed plaintiffs were not
receiving, of the bricks ordered by them, a sufficient num-
ber to push the work as it ought to have been crowded,
when, apparently without any request by them, the bricks
were purchased by defendants, shipped and delivered to
plaintiffs, and used by them. Invoices were furnished
plaintiffs by defendants, together with checks payable
to the person from whom the purchase had been made,
with instructions that if found correct plaintiffs should
transmit the checks to the seller, which was done. For
those bricks defendants paid $7.50 a thousand. The
bricks which plaintiffs had contracted for were to be fur-
nished them at the rate of $7 a thousand. The evidence
is clear that plaintiffs were advised of the price which
defendants were paying, and that they refused to allow
{he 50 cents a thousand above the price they were paying.
Had plaintiffs refused to accept and use the bricks fur-
nished by defendants, they could not have been required
to pay any portion of the price for which the bricks were
purchased by defendants. But having been informed
what the cost would be, and still accepting and using
them, they ought in all good conscience to have given de-
fendants credit for the price paid, instead of for the
price at which they had contracted with those from whom
they were purchasing. The difference is 50 cents a thou-
sand or $111.50, for which defendants are entitled to
credit. As to other items of counterclaim presented by
defendants, we can see no sufficient reason for reversing
the findings of the district court, but will not discuss
them separately here.

A claim is made against defendants for $300 for the

5
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use of plaintiffs’ scaffolding lumber by defendants, and
which was allowed by the trial court. This claim is for
the use of the lumber referred to, and of which some por-
tion was broken and otherwise destroyed. Upon this part
of the case the evidence is far from satisfactory. There
is little, if any, doubt that in the construction of the im-
mense building under contract the lumber of the parties
became to some extent intermingled, and not much care
was taken by either one to observe as to the ownership
of their material of the class under consideration. Each
had a large quantity on the premises. It was largely of
inferior grade and value, so rendered by the use to which
it was being applied. The evidence bearing upon the
quantity used is largely, if not entirely, guesswork and
estimates upon a very uncertain basis, and by some of the
witnesses it is said there was no appreciable difference
between the lumber used by each, belonging to the other.
It is probable that to some extent the plaintiffs may have
been the loser in this use, but there seems to be no way
of even approximating the actual amount, if such loss
has been sustained, and we are persuaded that this part
of the demand has not been sufficiently proved.

Much time and attention upon the trial were devoted
to a clause in the contract forbidding the erection of a
hoist within the building, and which was violated by
plaintiffs, and their hoist for lifting material was placed
therein. This seems to have been necessary, owing to
the contour and topography of the site upon which the
building was erected. However, we fail to find any suffi-
cient proof that defendants were in any way injured or
damaged thereby, and the subject will not be further
noticed. .

. As the decree of the district court was for $411.50 more

than we find plaintiffs entitled to, the cause will be re-
manded to that court, with directions to enter a decree
in all respects similar to the one heretofore rendered
except that the amount thereof shall be for $6,870.87, in-
stead of $7,282.37, the same to bear interest from the
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date fixed in the original decree, to wit, April 19, 1909,
at the rate of 7 per cent. per annum.

JUDGMENT REDUCED.

FAwcCETT, J., not sitting.

ALICE T. LANNING, APPELLANT, V. JOHN HAASES, JR., BT
AL., APPELLEES.

FLEp APRIL 8,1911. No.16,384.

1, Afidavits. An affidavit subscribed and sworn to before a person
not authorized by law to administer oaths is void and no affi-
davit.

2. Maxation: REDEMPTION: NOTICE: PROOF OF PUBLICATION: AFFI-
pavir. The proof of the publication of a notice of the time with-
in which redemption of real estate from sale for taxes can be
made must be by affidavit. Such “affidavit” sworn to before a
person who gives his official title as “U. S. Comm.,” he having
no authority to administer oaths, 1s not an affidavit within the
meaning of section 367 of the code, and a tax deed issued
thereon is void.

APPBAL from the district court for Box Butte county:
JaMes J. HARRINGTON, JUDGE. Reversed with directions. -

A. W. Crites, for appellant,

William Mitchell and B, F. Gilman, contra.

ReEesy, C. J.

This action was commenced in the district court for
Box Butte county for the foreclosure of a mortgage on
the nmorthwest quarter of section 22, township 25 north,
of range 48, in said county. A number of persons were
made defendants, but we have to do with but one; no
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other defendant having appeared or filed briefs. The one
referred to is Chenia A. Newberry, who claims to hold a
tax deed upon the property by which it is claimed that
all rights under the mortgage have been extinguished
Newberry answered setting up his alleged title under the
tax deed, and issues were formed thereon as to its valid-
ity. The district court rendered a decree by which New-
berry’s tax title was held valid, refused a foreclosure of
the mortgage, dismissed plaintiff’s petition, and quieted
Newberry’s title. Plaintiff appeals.

If Newberry’s title can be sustained, it must be con-
ceded that the rights of the Jnortgagee were terminated,
and she has no ground to complain. If the tax deed is
defective to the extent of rendering that conveyance void,
plaintiff has a right to foreclose her mortgage, subject to
the lien for taxes, and from which she has the right to
redeem. One of the principal questions as to the validity
of Newberry’s title seems to be as to the proof of the
publication of the notice of the expiration of the . time
within which redemption could be made. The statute
(Ann, St. 1909, secs. 11113, 11114) requires the giving of
this notice, and, if necessary, its publication in a news-
paper. It is provided that the proof of publication shall
be by affidavit of the publisher, manager or foreman of
the newspaper. “An affidavit is a written declaration
under oath, made without notice to the adverse party.”
Code, sec. 367. If it must be under oath, it must be neces-
sarily sworn to before some one authorized to administer
oaths. The affidavit of publication was made before “T.
J. O'Keefe, U. 8. Comm.” Just what “U, 8. Comm.”
should be leld to mean is not shown, but it is assumed
that the letters and words were intended to mean “United
States Commissioner.” It is admitted by appellee that
such officer has no power or authority to administer a
binding oath in this kind of proceeding, and we have
been unable to find where any such authority is given.
This being true, it must follow that the statement con-
tained in the writing by which an affidavit was attempted
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to be made was not legally sworn to, and we are left with '
no affidavit or other proof of publication. The giving of
the notice is a condition precedent to the issnance of a
deed. Ann. St. 1909, sec. 11113. The proof thereof is
specially prescribed. Ann. St. 1909, sec. 11114, Tt neces-
sarily follows that the tax deed was ineffectual to pass
the title to the purchaser, and plaintiff was entitled to
the foreclosure of her mortgage and to redeem from the
tax sale.

The decree of the district court is reversed, and the
cause is remanded to that court, with directions to enter
a decree canceling the title of defendant Newberry, and

foreclosing plaintiff’s mortgage. .
REVERSED.

ALFRED W. DOWNEY ET AL., APPELLEES, V. Frank Cox-
KENDALL, APPELLANT.

Frep APrm. 8, 1911. No. 16,358.

1. Judges: EXCESSIVE TEEs: AcTioN: DEFENSES. A police judge sued
under the provisions of section 34, ch. 28, Comp. St. 1909, for
taking excessive fees may not justify the taking of such fees
by mistake, ignorance, absence of a corrupt motive or the ex-
istence of an agreement by the party injured.

9. Statutes: ConsTRUCTION: FEES. Statutes giving fees are to be
strictly construed and are not to be extended by implication, and
where a complaint is filed against several persons the same fees
ghould be charged as if there were but a single defendant until
demand is made for separate trials, and then fees should only
be charged for such extra duties as are necessarily caused by
such separation.

3. Evidence: DOCKET ENTRIES OF Porice JUDGE. Ordinarily the en-
tries in the docket of a police judge, made by himself or under
his direction, are conclusive evidence in an action against him
for charging, demanding and taking excessive fees.

4. Trial: DIreCcTING VERDICT. Where at the close of the evidence in a
jury trial there is left no question of fact to be determined, it is
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not error for the trial court to direct a verdict in favor of the
party who under the law of the case is entitled to the Judgment.

APPBAL from the district court for Hamilton county :
GEORGE F. CORCORAN, JUDGE. Affirmed.

Hainer & Smith and C. P. Craft, for appellant.
0. A. Abbott and J. H, Edmondson, contra,

BARNEs, J.

This case is before us on a second appeal. The former
appeal was from a judgment in favor of the plaintiff and
resulted in a reversal. The cause was remanded to the
district court, where it was tried a second time, and the
plaintiff again had a directed verdict and the judgment,
from which the defendant has appealed,

The action was brought to recover illegal fees alleged
to have been charged and collected by the defendant as
police judge of the city of Aurora in certain actions
wherein the plaintiff and other members of the commer-
cial club of that city were prosecuted for a violation of
the city ordinances, together with the sum of $50 as a
penalty for charging and collecting such illegal and ex-
cessive fees. There is little or no conflict in the evidence,
and it may be said that it appears, without question :
That the defendant was police judge of the city of Aurora
on the 8th day of January, 1906, at which time a com-
plaint was filed with him charging the plaintiff and seven
other persons named with maintaining a building wherein
persons were unlawfully permitted to assemble for the
purpose of drinking intoxicating liquors. The defendant
thereupon issued a warrant for the plaintiff and the seven
others charged with him, who were thereafter brought
before the defendant, as such police judge. One of the
persons thus arrested demanded a separate trial, which
was had, and which resulted in a conviction and the im-
position of a fine of $50 and costs. Negotiations were
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then had for a settlement of the case, and it was finally
agreed that four of the eight persons should plead guilty
of a disturbance of the peace and should each be fined
the sum of $10, and that upon the payment of such fines
and the costs of prosecution the complaint should be dis-
missed. Pending the negotiations for this settlement, the
city attorney filed another complaint against 24 persons,
including the plaintiff and the other members of the
Aurora commercial club, charging them with a like
offense, and still another complaint against the eight
persons first complained of for disorderly conduct. When
the settlement was effected, defendant estimated the costs
in all of the cases at $175. He arrived at this estimate
* by treating the case of each individual defendant in each
of said complaints as a separate and independent cause,
and taxed the costs as if there had been 40 separate cases.
This amount of $175 was paid to the defendant, but there
is a slight dispute as to the manner of its payment; the
defendant contending that he received the gross amount
with the understanding that, if when the costs were ac-
curately ascertained such sum should be insufficient to
liquidate the same, the parties making such payment
would make good the deficiency, and, if such sum proved
more than sufficient, the excess should be returned to
them. It further appears that so much of defendant’s
docket as included the entries in each of those cases was
introduced in evidence upon the trial, and those entries °
show conclusively and particularly each step that was
taken from the time of the commencement of the proceed-
ing until the settlement above mentioned was made. It
thus appears that on the complaint in which eight per-
gsons were jointly charged eight separate cases were
docketed ; that fees for docketing eight complaints were
taxed and charged against the defendant when, as a mat-
ter of fact, but one. complaint was taken; that fees for
issuing eight warrants were taxed and charged when but
one warrant was jssued; and that many other items of
excessive and illegal fees were charged and taxed in those
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cases. It also appears that the settlement above men-
tioned was made on January 16, 1906, and upon that day
the defendant’s docket entry in each of the eight cases
closed with the following: “January 16, 1906, at 9:00
A. M. This cause dismissed and costs paid. Frank
Coykendall, Police Judge.” There was a like entry tax-
ing like fees in all of the other cases. Indeed, that fact
is not seriously questioned, for it is said in the defend-
ant’s brief in speaking of the amount of illegal fees found
by the trial court to have been collected: “We are satis-
fied that this amount is not correct, and that the costs
and fees which the police judge had a right to collect on
account of the services rendered by himself and the offi-
cers, and the fees to witnesses, exceeded the sum of $94.60;
but the fact is there was not due for fees upon these
several matters, including the four fines each for $10, the
sum of $175, being the amount deposited with the police
judge.” 8o it may be said that there is no dispute as to
the fact that defendant actually received from the plain-
tiff and others a larger sum than the legal fees which
could be taxed in the several cases which had been brought
before him.

It is contended, however, that the defendant was not
guilty of the charge of collecting and receiving illegal
fees, because of the agreement above mentioned. We are
. satisfied that the agreement or understanding which is
pleaded by the defendant in justification of his action
was made or had substantially as claimed by him.
Therefore, the main question for our determination is:
Does that agreement or understanding constitute a de-
fense to the plaintiff’s cause of action? A like question
was before this court in Cobbey v. Burks, 11 Neb. 157,
38 Am. Rep. 364. In that case we held: <“Mistake or
ignorance without corrupt intent is no defense in an
action on the statutory penalty for an officer taking
greater fees than are allowed by law.” It appears that
Pennsylvania has a statute similar to our own, and a
like question was before.the supreme court of that state

®



VoL. 89] JANUARY TERM, 1911. 25

Downey v. Coykendall.

in Coates v. Wallace, 17 Serg. & Rawle (Pa.) 75, and it
was said by that court: “The penalty imposed by this
act may be incurred by exacting fees, which are supposed
at the time to be legally demandable. By the very words
of the prohibitory clause the taking is the gist of the
offense. Ignorance of the law will not excuse in any
case; and this principle is applicable, and with irresist-
ible force, to the case of an officer selected for his capac-
ity, and in whom ignorance is unpardonable. The very
acceptance of the office carries with it an assertion of a
sufficient share of intelligence to enable the party to fol-
low a guide provided for him, with an unusual attention,
clearness and precision. On any other principle, a con-
viction would seldom take place, even in cases of the most
flagrant abuse; for pretexts would never be wanting.
Sound policy, therefore, requires that the officer should
be held to act at his peril, and we are of opinion that the
absence of a corrupt motive, or the existence of an agree-
ment by the party injured, furnishes no justification for
doing what the law forbids.” That language was quoted
and approved by this court in the case first above cited.
Leese v. Courier Publishing & Printing Co., 75 Neb. 391,
was a case where the defendant ordered a transcript in
order to perfect an appeal, and as a condition for making
such transcript the justice required the defendant to pay
him 10 cents for filing the appeal bond, 15 cents for en-
tering it on the docket, and 25 cents for its approval and
the memorandum of approval indorsed thereon. A por-
tion of those fees the justice was not entitled to charge or
receive, and we said in the opinion in that case: “We
entertain no doubt that these charges were made and col-
lected by the plaintiff in error in the utmost good faith,
with the conviction that he was entitled to charge and
" receive the same; however, in doing so he acted at his
peril. The statute as applied to the facts in this case is
manifestly unjust. It is evident, however, that under the
facts there was no course open to the trial court except
to direct a verdict for the plaintiff.” And a judgment
against the justice for the statutory penalty was affirmed.
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As above stated, the docket of the police court was in-
troduced in evidence. The defendant is bound by the re-
citals contained therein, for those entries were made by
him, and they conclusively show that he not only taxed
the illegal fees in question, but declared over his own sig-
nature that they were paid. We therefore conclude that
the agreement or understanding relied on by the defendant
related to the cases which were commenced subsequent to
those founded on the first complaint and is no defense to
this action. :

It is contended, however, that the trial court erred in
not submitting that question to the jury. This conten-
tion is not sound because, conceding that the agreement
relied on by the defendant was made as claimed, its legal
effect was a question for the court, and not one to be de-
termined by the jury,

Finally, defendant insists that the jury should have
been allowed to determine the amount of the illegal fees
in question. It appears that the docket entries made by
the defendant contain all of the items of fees and costs
charged and received by him, and it was the duty of the
trial court to separate the legal from the illegal charges,
and thus ascertain the correct amount of fees which the
defendant was entitled to charge and receive. In conclu-
sion, we may say that we are satisfied from an examina-
tion of the record that the finding on that question is
fully sustained by the evidence, and that the judgment
appealed from is the only one which could have lawfully
been rendered in this case. Therefore the court did not
err in directing a verdict for the plaintiff.

For the foregoing reasons, the judgment of the district
court is

AFFIRMED.

LEerTON, J., not sitting. .

REESE, C. J., dissenting.

I cannot agree to the opinion of the majority in this
case. I do not think the mere fact that defendant entered
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the illegal fees upon his docket is of itself a violation of
the statute or creates a cause of action. He may have
thought he was entitled to them and so entered them upon
his docket, yet that fact alone does not render him liable.
His ignorance is no excuse, but it does not of itself create
a liability. In order to create a liability for the penalty,
or liquidated damages, the officer must take the excessive
fees. Defendant did not do this. It is not enough that he
«demand” the fee, although defendant did not do even that.
It was discovered that a number of men had violated the
law. A multitude of arrests followed. For reasons which
were deemed proper and right, it was agreed that pleas
of guilty should be entered and a light fine imposed,
together with taxation of costs in each case. The amount
of costs could not be then ascertained and taxed. It was
agreed that a certain amount of money should be left with
the defendant, and, if it should be found not to be suffi-
cient, the deficiency should be made up by the arrested
parties. Should the amount be found to be too much, the
excess or overpayment should be refunded to them. This
was a lawful agreement. It was simply a case of mutual
trust and confidence. The amount agreed to be left with
defendant was $175. By all rules of law, justice or com-
mon finderstanding it was simply a deposit with him to
secure or make certain their payment, and subject to
. future computation or investigation. He held the de-
posit, and a short time later requested the attorney who
appeared for defendants in the criminal prosecutions to
assist in the investigation of the question of the fees in
order that the correct amount might be ascertained, but
the attorney declined to do so. He then called upon some
of the parties themselves to join in the inquiry, but they
refused. Nothing was left for him to do but to await
their will and pleasure, holding the deposit subject to
what might be found to be due. It may be said that there
was no agreement that they should assist in the investiga-
tion and computation; but the very fact that the agree-
ment was made that the matter should be held open im-
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plied their friendly assistance. The case strikes me as
one of exceedingly bad faith on the part of the members
of the so-called “Commercial Club,” and, as expressed by
one of them, an effort to “cinch” defendant by reason of
his reliance upon their personal honor and integrity,
which, as it turned out, proved to be absent. T cannot but
look upon the action of the parties and this suit as an
unfair, unjust and dishonest proceeding in order to
obtain revenge against an officer who, so far as this record
shows, sought to discharge his duty and at the same time
accommodate the arrested parties so far as he might by a
reliance upon their personal honor.

I agree that the fee statutes should be strictly construed
as against the officers of the law, and that it is right to
enforce its penalties when deserved, but I am far from
believing that the law is a trap into which officers may be
thus inveigled simply because they rely upon the word of
those with whom they are called to deal.

I believe the judgment of the district court should be
reversed.

ELLA E. LaTsoN, APPELLANT, V. OLIVE D. BUCK ET AL.,
APPELLEES.

+  FILED APriL 8, 1911. No. 16,966.

1. Brokers: AUTHORITY: SALE OF LAND. A real estate agent having
the land of another for sale or trade, under an agreement with
his principal by which he is to have all he can obtain over and
above a certain fixed amount for his commission, may, in the
absence of actionable fraud or deceit or objection by his prin-
cipal, fix its selling or trading price at any sum at which he
may be able to lawfully sell or otherwise dispose of it in trade.

: CoMMISSIONS: RIGHTS OF PURCHASER. Where a third party
in purchasing or trading for such real estate causes a part ot
the consideration to be conveyed to the agent, or to another des-
ignated by him, which is retained by such agent as his com-
mission, such third person, in the absence of actionable deceit,
fraud or confidential relation, cannot maintain an action to re-

2.
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cover the property which was retained by the agent as commis-
sion.

AcTioN FOoR FRAUD: EVIDENCE. Evidence examined, and
found insufficient to establish either the relation of principal and
agent between the plaintiff and the defendants, or such fraud or
deceit as would entitle the plaintiff to equitable relief.

APPEAL from the district court for Douglas county :
GEORGE A. Day, Juvce. Affirmed.

Byron G. Burbank and John O. Wharton, for appellant.
Smyth, Smith & Schall, contra.

BARNES, J.

This case is before us a second time. By our former
opinion it was held that the allegations of the petition
were sufficient to state a cause of action, and the judg-
ment of the district court sustaining an objection to the
introduction of any evidence in support of it was for that
reason reversed. Thereafter there was a trial of the case
upon its merits, which resulted in a general finding in
tavor of the defendants, and a dismissal of the action for
want of equity. The plaintiff has appealed from that
judgment. .

It appears that the action was based on the theory that
the defendants, by taking advantage of the confidential or
fiduciary relations alleged to have been in existence be-
tween them and the plaintiff as principal and agent, de-
frauded her and obtained title from her to three certain
houses and lots in the city of Omabha, which she prayed
the court to order the defendants to reconvey to her, and
for general equitable relief.

This being an appeal in equity, we have tried the case
de novo. From a careful consideration of the evidence, it
appears: That in the month of August, 1907, one T. B.
Holman was the owner of 230 acres of land in Sarpy
county ; 160 acres of this land was clear of incumbrances,
but on the remaining 70 acres there was due the state the
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sum of $568 as a balance of the purchase price; that on
the 24th day of that month Holman and the defendants
David R. Buck and son entered into an agreement by
which the defendants were given an option to handle, sell
or purchase said land, and were to have as their commis-
sion all they could obtain for it over and above the sum
of $2,500; the purchaser was to assume the payment of the
amount due to the state as aforesaid, and Holman was to
receive $2,500 in cash. Thereupon the defendants, who
were real estate dealers, doing business in the city of
Omaha, proceeded to advertise the farm for sale or trade.
At the same time the plaintiff was the owner of the lots
in question, on which there were three small dwellings.
It appears that she was anxious to exchange her property
for a flat or rooming house, and to that end went to the
office of the defendants and interviewed the elder Buck,
informing him of her desires. At that interview he in-
formed her that one Doctor Impey was the owner of a

Jbrick house which he desired to exchange for other prop-

erty. It appears that she saw Doctor Impey, but failed to
make any arrangement with him, for the reason that he
did not want her property, as it would not suit his pur-
poses. It further appears that the defendants informed
the plaintiff that they had the land above mentioned for
sale or trade, but were unable to offer it to her at that
time because they had another customer with whom ne-
gotiations were pending. It also appears that later on
the negotiations were discontinued, and thereupon the
defendants informed the plaintiff that they would trade
the land to her for her houses and lots, if satisfactory ar-
rangements could be made. It seéms that at first she was
not disposed to trade for the land, but later on concluded
to examine it, and went with the defendant David R,
Buck, Sr., to the premises, where they spent a part of a
day, and made a thorough examination of the land, its
quality, location, improvements, and everything connected
with it; that the plaintiff at that time procured samples
of the corn growing on the land, and of the hay, which was
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then in the stack, and took the same home with her in or-
der to consult with her sister about the advisability of
making a trade. Meanwhile the defendants had inquired
the price of the plaintiff’s property, and she informed them
that she considered the lots in question worth $4,500.

Thereafter the defendants informed the plaintiff that
they would trade her the farm for her houses and lots, she
to assume the balance of the purchase price due the state
on the school land, pay them the sum of $1,500 in cash,
and convey her houses and lots to whomsoever they might
designate. At first she informed the defendants that she
thought they ought to make a less price, or induce the
owner to sell or trade the property to her for a less price
than that above mentioned. Later on they informed her
that that was the best they could do so far as the price
was concerned. She thereupon agreed to convey her houses
and lots to whomsoever the defendants might name, pay a
small plumbing bill of $7 5.10 that might become a lien on
her houses, pay the defendants $1,500 in cash, and assume
the balance of the purchase price due the state upon the
land in question and they on their part were to convey the
land to her, or to whomsoever she might designate.- She
thereupon paid the defendants $200 to bind the bargain,
_ taking their receipt for the same, and entered into a writ-
ten agreement in accordance with the terms and conditions
of the trade as above stated. The defendants procured
an abstract of title to the farm and delivered it to the
plaintiff, and it appears that she did not rely on the de-
fendants in this matter at all, but took the abstract of
title to one Judge Covell, a practicing attorney in the city
of Omaha, for his examination and opinion. Some defects
were found in the abstract, which were finally corrected
in accordance with the suggestions of her attorney.

In the meantime Holman, the owner of the land, and
his wife, returned from Colorado, where they were then
living, to Sarpy county; and upon being notified of the
pending trade they came to the office of the defendants
and executed and delivered 2 deed of the land to the plain-









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































