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In Memoriom.

JOHN H. AMES.

At the session of the supreme court of the state of Nebraska,
March 7, 1911, there being present Honorable MaNoAH B. Reesg, Chief
Justice, Honorable JoHN B. BARNES, Honorable CuaArLEs B. LETTON,
Honorable Jesse L. Roor, Honorable Wirriam B. RoOSE, Honorable
Jaco Fawcerr, and Honorable SAaMUEL H. SEDGWICK, Associate Jus-

tices, the following proceedings were had:

May 1T PreasE Your HONORS:

On the 18th day of January, 1911, The Supreme Intelligence,
Author of Light and Life, in His wisdom summoned from our midst
to His everlasting home a widely known and greatly esteemed member
of this bar. Many of us followed the casket enclosing all that was
mortal of the one we mourn to his last resting place, where Wyuka

¢“Waves above him her green leaves, dewy with Nature's teardrops,
Grieving, if aught inanimate e’er grieves,
Over the unreturning brave.'’

A little hillock marks the spot. Winter will whiten it with beauti-
ful snow; Spring will clothe it with a mantle of green; Summer will
deck it with roseate hues, and the hand of affection will plant the
violet and myrtle; Hazy Autumn will come with delicate pencil of
frost and transfer the tints of the rainbow to the foliage of nature,
and the falling leaves, “rustling at the eddying gust,” will lie lightly
upon his grave; Morning will greet it with her earliest light, Night
will guard it with brightest stars; but not for him the light of morn-
ing, the stars of night, the beauty of spring, the splendor of summer,
the gloty of autumn, or the majesty of winter; he has no more a part
in that which is mortal.

It is fitting that this Honorable Court should pause for a brief
space to bestow a last mark of respect upon the memory of one who
was so lons and so lately a member of this court, and that a few
words of tribute may be spokcn of him whom we knew and honored.
It is not the time to dwell upon his death, for here in the community

(vil)



viii IN MEMORLIAM—

which has known him so long and so well, in the hearing of those
who cherish his memory now that he has gone, among the people
whose confidence he enjoyed and repaid with fidelity, there is a touch-
ing fitness in telling over, however briefly, the record of his life, and,
in its iteration, live over again the companionship of the one whose
absence we deplore.

Life has two phases worthy of attention: The first considers the
inherent elements of character; the second regards oharavter in its
application, in its motives, its achievements, its activity in practical
life, its exampl~e for admiration and emulation.

Jo'nx H. Amrs was born in Vermont in 1847. His parents moved
to Chautavqua county, New York, when he was a child. In 18(8 he
was admitted to the bar in Buffalo, New York, coming to Lincoln in
the next year; and here he resided, with the exception of a_short time
spent in St. Louis, until he was summoned to the unseen home, at the
age of 64 years. For nearly 43 years he was a distin:uished citizen
of this state, an honored member of tils bar, and for years a most
worthy member of tlis court’s commission.

He was Lind, nffable and genetrous. Tnore dweit within that house
of c¢lay a heart that vibrated to the touch of symzathy and fiiindship,
and when he found a friend who:e adoption would stand the test of
true friendship, he “anchored him to his soul with hooks of steel.”

As a lawyer he was a safe, conservative and wise counselor; he
understood law as a science; he had a mind peculiarly adapted to the
law; the broad principles of justice and equity which he found on
every page of the law library were in perfect consonance with his
own nature.

As a judze and jurist he possessed qualities of mind which emi-
nently fitted him for the bench, as is attested by the many terse and
illuminaiing oninions from his pen while serving as Court Comniiz
sioner. This judicial temyperament, a keen and discriminating under-
s'ancing, added to his long years of patient industry and profound
study, gave him rank ameng the ablest mnembers of his profession.

He tcok peculiar celi~ht in the companiohship of his brother mem-
bors of the bar, as all can attest who ever met him professionally or
shared his hespitality, and years of faithful, earnest devotion to the
welfare and inicrist of the people of Nebraska have enshrined his
memory in the hearts of its citizens.

Aside from a knowledge of the jurisprudence of his country, he
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had a broad culture and wide range of general information, embracin?
history, philosophy, economics, polities, science and other subjects, not
omitting religion. This familarity with all subjects, coupled with a
mild and gentle humor which heamed from his eyes and brightened
his swmile, made him a most congenial and instructive conversational-
ist and companion.

A strong sense of duty was the foundation of his action. Bound by
no partv platforms, by no dogmas or creeds of the past, he stood four-
sided to every blast that blew, and with Carlyle “looked boldly out
with an unhampered mind from the thirty-two points of the compass”
in search of truth. Persistently and at all times he sought to know
{he truth, the whole truth, and nothing but the truth, and in the glow
of its whiie light, in the complete and full exercise of his intellectual
processes, he wrought out for himself a philosophy of life which may
be summed up in “The Fatherhood of God, the brotherhood of man,
ana the progress of mankind upward and onward forever.” KEndowed
with a keen and analytical mind, an ease of expression, gifted with a
comprehensive vocabulary and a ready pen, he rendered valuable
service on many ‘questions concerning the public welfare. 1t is fitting
that we dwell upon the lives of such men; they are full of instruction;
they point the way of usefulness and teach the science of honor and
success; they stimulate the progress of civilization and leave their
impress on every page of their life-history.

As we near the close of life, we note that so many who began the
march with us have fallen by the wayside, “like leaves in wintry
weather,”” that we sometimes feel as if the friends who have gone
are more numerous than those who remain. One by one that noble
band of pioneers in the profession of the law are leaving us. A little
while and they will all have péssed away. What we should treasure in
these solemn events is not the trite lesson of the uncertainty of life,
but that life be filled up with duty; therefore life is of deeper import
than death. Life is our only opportunity to make up that record which
must stand in ithe court of last resort and highest appeal, for even

““Within the hollow crown
That rounds the mortal temples of a king,
Keeps Death his court.’”’

Qur friend, companion and brother is gone from us. His place
may be filled with successors of greater talents and of more dazzling
brilliancy, but 1t never will be filled by any man of more generous
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impulses, nor by one more loyal to-the interests of his fellow men and
the common welfare. Therefore,

‘Whereas, We recognize that Joay H. AMES was a lawyer of dis-
tinguished ability, a wise, able and safe counselor; that to the legal
fraternity he was an example worthy of the best emulation for sin-
cerity of purpose, honesty of conviction, untiring zeal, and an industry
and assiduity which were proverbial; that his mental endowments
were of a high order, a mind active, vigilant and intent; that he was
a man of excellent understanding and most amiable manners; that,
by shunning neither the labors nor the responsibilities entailed in the
discharge of his public or private duties, he was secure against the
shafts of cnvy or ‘he intrigues of ambitious rivalry; that he was not
intolerant or censorious toward others, but conceded to all the same
independence of thought and action which he exercised for himself;
that he was great in the essential qualities of mind, heart, sympathy,
benevolence, charity, integrity, patriotism, loyalty and honor; that as a
citizen he was a sincere and earnest advocate of economy in the ad-
ministration of public affairs; that he was truly the friend of the
people, observant of their wishes, conditions and interest; that as a
friend he was not selfish in his attachments, basing friendship upon
the value of friendship to himself: Therefore,

Be il Resolved, That in the death of JormN H. AMES ihe state has
lost a distinguished citizen of rare ability; the bar a member whose
labors and discussions were of invaluable assistance to this tribunal
in whose records they are preserved; that we will ever hold in rev-
erential remembrance his eminent attainments, his character and bear-
ing as a member of the profession and court; and that his death is to
be deplored, not only by the legal fraternity, but by all who regret the
loss of a good man:

Resolved, That while we would not disturb with a stranger’s ac-
cents the sorrow of a stricken fireside where as husband and father
centered his greatest interests, and that while mere words of sympathy
cannot remove grief nor restore loss, yet we would assure the be-
reaved family of our deep sorrow and heartfelt sympathy:

Resolved, That these resolutions be spread upon the records of this
court, and that a cop— be sent to the family of the d-ccased.

A. J. SAWYER.

S. B. Pouxb.

W. D. OLpHAM.
EpsoN RicH.
Epwarp F. PETTIS.
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f{oNORABLE S. B. PoUND:
MAY 1T PLEASE YOUR HONORS:

In the death of Honorable JoN H. AMEs, whose loss we mourn to-
day, a notable figure in the legal profession has dropped from the ranks
of the members of the bar of this state. Asa practitioner, as a profound
student of the law, as a close and logical reasoner, he took high rank.
He won his way, advancing by slow but firm and steady steps to the
very front of his profession. He always looked for the principle in-
volved in a case, and was impatient of precedent which did not square
with the principle as he saw it. He was wedded to the law; he loved
its history, its traditions, its mysteries, its literature, the noble masters
who have practiced and administered it; he contemplated with a glow
of admiration the large part it has played in the government of com-
munities of people and the salutary influence it has exerted on the
intercourse between states. He was engaged in many important
causes, among which was the Bartley bond case. That case taxed his
powers to the utmost. He was one of the sureties on the bond, and
an adverse eﬁding was likeiy to sweep away his private fortune.
Much of the responsibility and management of the case fell upon him
as chief counsel. It was a long, harrassing, and vexatious suit. The
strain and stress to which he was subjected, exhausted his strength,
impaired his health, weakened his constitution, and no doubt short-

- ened hig life. It is said that not one of the sureties on the bond now
survives. It is claimed, and I believe the fact to be, that he was the
author of the somewhat noted statute known as the “Slocumb Law.”
It is well known that his opinion was frequently sought upon intricate
legal and constitutional questions involved in measures pending before
the legislature.

To the power of intellect, coupled with the power of industry, must
be attributed the main secret of his success. He owed little to attract-
ive personality or to the urbanity of manners. Lacking those mag-
netic and popular qualities that attract and attach others to one pos-
sessing them, he commanded their respect and confidence by the orig-
inality of his thought, the persuasiveness of his logic, and the
seriousness and forceful vigor of his phrase.. Although devoted to
hig profession, he had an insatiable longing to explore, as opportunity
offered, the wide field of knowledge, to unravel, if possible, some of
the secrets of nature, to learn the history and get a clue to the destiny
of man, and to solve some of the economic problems growing out of
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the (omplexities of human affairs. He had an original and philo-
sophic cast of mind that led him to seek for the seeds of things, the
roots and hidden forces that lay beneath the surface. He was anxious
to find verity as it really was, not merely as it appeared to be. He
had to an unusual degree the gift of terse and lucid expression. He
seldom indulged in the graces of speech for the sake of ornament, and
yet his language had a certain attractiveness, owing to the accuracy
and'precision with which it conveyed his thoughts. He had a genial
disposition; he envied no man the prize he had fairly won. He re-
spected the honest opinions of others, however much they differed
from his own. )

But our brother is no more. His work is done. His voice is
hushed. It will not be heard again within these walls. It remains for
us, endowed with feebler powers, to strive io do that which may, in
some degree, approach in worth the work which he has so nobly
wrought.

By THE CoCrr:
It is ordered that the resolutions reported by the committee be
spread upon the records of this court, and that they be published in

the next volume of the reports.
M. B. REESE,

Chief Justice,
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TERM, 1910.

BarBARA KUHLMAN, APPELLEE, V. WILLIAM J. LEMP
BREWING COMPANY, APPELLANT.

FiLep NovEMBER 26, 1910. No. 16,069.

OrINION on motion for rehearing of case reported in
87 Neb. 72. Former opinion corrected. Motion for rehear-
ing overruled.

PER CURIAM.

On the motion for a rehearing in this case it is strenu-
ously contended that our decision is contrary to, and in
effect overrules, Steen v. Scheel, 46 Neb. 252. If the state-
ment in our opinion that “in April,” before the lease ex-
pired, the tenant “informed the plaintiff that if a license
to sell intoxicating liquors could mnot be procured it
would not exercise its option to again lease the premises,”
was correct, then we think the decision would have that
effect.

We have again examined the record, and find no evi.
dence therein tc sustain that statement. On the other
hand, it would seem that the landlord was not notified of
any such intention. The lease expired May 1, 1907, and
the key was not delivered to the plaintiff until June 29 of
that year, and the defendant held possession of the
premises from the date of the expiration of the lease until
that time. According to Delashman v. Berry, 20 Mich.

4 (1)
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292, such holding over amounted to a rencwal of the lease
for another term of one year. See, also, Montgomery .
Board of Commassioners, 76 Ind. 362, 40 Am. Rep. 250 2
Tiffany, Landlord and Tenant, pp. 1484, 1486; 24 Cyc.
1018.

Our opinion is hiereby corrected to conform to-the facts
as shown by the record, and the motion for a rehearing is

OVERRULED.

STATE OF NEBRASKA, APPELLANT, V. FIRST CATHOLIC -
CHURCH OF LINCOLN ET AL., APPELLEES.

-

FiLep NovEMBER 26,1910. No. 16,873.

Religious Societies: CoONVEYANCES: VALITY. In the year 186Y, the
legislature passed an act authorizing the governor to execute
deeds of conveyance to the trustees of churches or religious
societies to which certain lots in the city of Lincoln had been
assigned by the capital commissioners. Acting under such
authority, the governor conveyed the lots in dispute in this
action to certain named persons, as trustees, for the FNirst
Catholic Church of the city of Lincoln, which was not then
incorporated. The trustees and their successors, by mesne con-
veyances, transferred the title to the property to the same society
after its incorporation as a church organization. The society,
previous to its incorporation, took possession of the property as
soon as it was set over to them, and made valuable improve-
ments thereon prior to the execution of the deed by the governor,
in 1870, and has been in peaceable possession ever since, using
the same for church and parochial school purposes, in strict
accordance with the purposes of the sale by the state to its
trustees. Held,

First, That the act of the legislature in providing that convey-
ances be made to ‘“trustees of churches or religious societies”
did not contemplate nor require that such religious societies
should be incorporated before the state could be divested of its
title.

Second, That the deed to the persons named as trustees vested
the title in them for the use and ben.ficial interest of the society
named in the trust and then existing.
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Third, That the conveyances from the said trustees and their
duly authorized successors to the church after its incorporation
vested fee title in the church.

AprPEAL from the district court for Lancaster county:
LiNcoLN FRrosT, JUDGE. Affirmed.

Arthur F. Mullen, Attorney General, for appellant.
A. J. Sawyer, T. J. Doyle and G. L. De Lacy, contra.
Smyth, Smith & Schall, amict curie.

REESE, C. J.

The attornev general, having been previously directed
by the state hoard of public lands and buildings so to do,
filed his petition in the district court for Lancaster
county, in which it is alleged that the state acquired title
to lots 7, 8 and 9, in block 65, in the city of Lincoln, on
or about August 2, 1867, and under the provisions of an
act of the legislature of June 14, 1867, and of an act ap-
proved February 15, 1869, respecting church lots, on the
6th day of September, 1870, sold and'attempted to convey
said lots to the First Catholic Church of Lincoln, and the
deed of conveyance was made to Emanuel Hartig, Michael
Hofmayer and Joseph Sands, as trustees of said church,
and to their successors in trust therefor, and which
deed was duly recorded in the deed record of
Lancaster county; that the said Sands died intestate
in the year 1882, and that Mrs. John Zimmerer
and F. Joseph Sands are his children, and sole heirs;
that after the execution of said deed P. W. O’Con-
nor, James Ledwith and Thomas Heelan succeeded to
said- trusteeship, and as such attempted to convey the
premises to the Right Reverend James O’Connor, the then
bishop of the Catholic diocese of Nebraska, and to his suc-
cessors in trust, as such bishop, for St. Theresa Congrega-
tion, which was the same organization as the said First
Catholic Church, and that said deed was duly recorded;
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that thereafter the Catholic diocese of Nebraska was di-
vided, and the diocese of the city of Lincoln was estab-
lished, and the Right Reverend Thomas Bonacum was
duly made the first Catholic bishop of Lincoln, and on Oc-
tober 4, 1888, the said Bishop James O’Connor undertook
to convey said premises to said Bishop Thomas Bonacum, .
which deed of conveyance was duly recorded; that there-
after on the 13th day of December, 1906, the said Bona-
cum, as bishop of Lincoln, attempted to convey the said
premises to the First Catholic Church of Lincoln, other-
wise known as St. Theresa Pro-Cathedral, the deed of
conveyance being duly recorded in the proper deed rec-
ords of Lancaster county. It is further alleged that the
said First Catholic Church of Lincoln, alias St. Theresa
Pro-Cathedral, was not legally incorporated at the time of
the attempted conveyance by the state to its trustees, nor
until about the month of December, 1906; that while the
said church at all times maintained a church building and
parochial school upon said premises, expending large sums
of money in the construction of improvements thereon,
and while the said property was constantly and perma-
nently used for said church and school purposes, yet, the
church not having been incorporated, it could not legally
receive nor hold the property so conveyed to its trustees
by the state, and, for that reason, it never acquired the
title thereto, the title at all times remaining in the state,
notwithstanding said church was at all the time re-
ferred to a de facto corporation; that the said Michael
Hofmayer, one of the original trustees and a Benedictine
father of the Catholic church, died in the year 1902, leav-
ing no descendants, and his collateral heirs are unknown;
that Emanuel Hartig and the heirs of Sands claim some
interest in the property, by the conveyance and descent,
but that their rights are denied by the state. The prayer
of the petition is that the pretended deed from the state to
the trustees of the then unincorporated church, and the
subsequent conveyances, be canceled, set aside, and held
for naught, and the title of the state quieted.
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The defendants Sands and Zimmerer entered their vol-
untary appearance, and answered, disclaiming any title
to or interest in the property, and asking that they be
acquit of all costs. Similar action was taken by Hartig.
The defendant First Catholic Church of Lincoln, alias St.-
Theresa Pro-Cathedral, answered, admitting substantially
all the averments of the petition as to the conveyances,
the absence of incorporation, etc., and averred that at the
time the deed was made by the state to the trustees the de-
fendant was a de facto corporation, at all times having a
complete organization, and that the said trustees could and
did hold the title to said property for it, that the church
building has and had been at the time of the conveyance
duly dedicated as such, that services had ever since been
regularly held therein by the congregation composing the
organization, and that the deed by the state was a valid
conveyance and vested the title to the property in the
church and its trustees. The acts of the legislature of
June 14, 1867 (laws 1867, p. 52), and February 15, 1869
(laws 1869, p. 276), giving the authority for the convey-
ance, are cited and referred to by the title, but need not
be further noticed here. It is claimed that full authority
existed for the conveyance, that the state was thereby di-
vested of its title to the property, and that through the
conveyances the defendant became and is the absolute
owner thereof, the trustees acting in no other capacity
than as such trustees, and claiming no right nor authority
over the property other than as the holders of the title in
trust. All unadmitted averments of the petition are de-
nied. The defendant, further answering by way of cross-
petition, sets out substantially the same historical facts
as are contained in the petition, with the exception that
in the description of the property lot 10 is included as a
part of the premises “described in the plaintiff’s petition,”
but which does not therein occur; that the said lots were
duly and regularly sold to defendant and conveyed as
aforesaid by absolute deed; that all the conveyancés prior
to the vesting of the title in defendant were made in trust
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for it and its use and benefit, and that it was and is the
owner of the property. It is further set out that in an
action pending in the district court for Lancaster county
on the 14th day of December, 1906, which was an applica-
‘tion of said church for authority to sell the said real es-
tate, the court having full jurisdiction of the subject mat-
ter and of all the parties interested in said real estate, it
was duly adjudged and decreed that the defendant was
the owner in fee of the said lots 7, 8, 9 and 10, in block 65,
in said city of Lincoln, and said title was adjudicated and
confirmed in defendant, which said judgment and decree
remain in full force and effect. It is alleged that the
claims of the plaintiff are an interference with the free
exercise, use and enjoyment of said premises by defend-
ant, and the prayer is that the title to said property be
quieted in said defendant church, as against the state and
all other defendants. The state demurred to the answer
of the church, assigning as the grounds therefor that the
averments therein failed to state a defense to the petition.
The demurrer was overruled, and, the state standing on
its demurrer, a decree was entered in favor of defendant
church. Plaintiff appeals.

The- case has been elaborately briefed and argued at
the bar of the court by the parties to the suit, and a com-
prehensive brief has been filed by Messrs. Smyth, Smith
and Schall, as friends of the court, and as representing
clients of theirs who, it is claimed, are interested in the
result of the action for the reason that defendant claims
to have made a contract with them for the sale of the
property in dispute. It is stated in this brief that ‘“there
is nothing in controversy between the plaintiff and the
defendants. It is purely a moot case, brought by the di-
rection of the board of public lands and buildings, at the
instance and request, as we think, of Bishop Bonacum. It
is not even a moot case, so far as the plaintiff and the de-
fendants are concerned, because in such a case there is
something submitted for decision, while in this case there
is nothing to submit for decision, as far as they are con-
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cerned. Yet,” it is said, “if this court should permit this
case to be maintained, its action will be presented in the
ecclesiastical tribunal, we fear, as a decision adverse to
our clients of the points involved between them and the
bishop, and we respectfully submit that this court should
not be used to serve such a purpose.”

We frankly admit that, if it were shown that the suit
does not present conflicting interests between the parties
to it, we would hesitate to take jurisdiction, even on ap-
peal, but we are unable to find any evidence in the record
that such is the case. The action is brought by and under
the direction of the board of public lands and buildings,
and it was evidently their intention to procure a settle-
ment of the question of the title to the property. It is clear
from the issues presented that the demands of the parties
are adverse. The fact that the suit may be a friendly
one, if true, would not of necessity render the suit a moof
case. See sections 567 and 569 of the code. In Adams v.
Union R. Oo., 21 R. 1. 134, 44 L. R. A. 273, it is said: “A
moot case is one which seeks to determine an abstract
question, which does not rest upon existing facts or rights.
Where a concrete case of fact or right is shown, we know
of no principle or policy of law which will deprive a
party of a determination simply because his motive in the
assertion of such right is to secure such determination. It
is a matter of common practice.” We are also unable to
see how a decision of thig action in favor of defendant
could by any course of reasoning affect adversely the
rights of the third party to whom reference is made in the
brief. If, as is claimed in the brief, there is a dispute as
to whether a certain contract has been entered into, that
question must be for the civil courts alone, and no ecclesi-
astical tribunal has any jurisdiction or power to adjudi-
cate the question. If the property in question belongs to
the state, this action would settle the question in its fa-
vor. If it belongs to the defendant, the decision must be
equally conclusive. It is quite true that there is no con-
trolling question of fact presented. The litigation pre-
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sents only questions of law. Was the effort of the state
officers to transfer the title effective? If 80, was the
title finally acquired by the church?

It is shown by the pleadings of both parties that the
conveyance was made by the state to the three trustees
of the First Catholic Church of Lincoln, the grant being
unto said trustees “and their successors in trust for said
church,” as appears from a copy of the deed set out at
length in the petition; that at that time the church was
not incorporated, but was an organized association or
body of worshippers occupying the property for the pur-
pose of public worship according to the usages, forms and
rites of the Roman Catholice church, and that such occupa-
tion and method of worship has been retained and prac-
ticed from that time (1870) to the present, the same or-
ganization having been since said date duly incorporated
and the property conveyed to it by the legal successors in
trust. The persons named were the recognized trustees
of the church, and they, and their successors, so continued.
The conveyance was in pursuance of a sale of the property
under authority of law by the state to the trustees for the
church. This conveyance was made in pursuance of the
act of the legislature approved February 15, 1869 (laws
1869, p. 276), which approves the acts of the commission-
ers in “settling upon three lots in the town of Lincoln, for
the use of each of the several religious denominations”
and authorizes the governor to execute deeds of convey-
ance “to the trustees of those churches or religious so-
cieties, as soon as they shall have erected on those lots a
building for public worship: Provided, said building
shall be erected within two years.” The deed bears date
September 6, 1870, which was within less than two years
after the passage of the act, and it is alleged in the an-
swer that, prior to the time of the execution of the deed
to lots 7, 8 and 9, the church had erected thereon a sub-
stantial brick church building which had been dedicated
to the use of public worship. As the act of the legislature
provided for the conveyance of “church lots” to the trus-
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“tees of “religious societies” without requiring them to be
incorporated, it is clear that the conveyance was in strict
compliance with the law. However, had that provision
not been contained in the act, it is doubtless the law that
the trustees could hold for an unincorporated society.
Municipality of Ponce v». Roman Catholic Apostolic
Church, 210 U. 8. 296, 314; Werlcin v. New Orleans, 177
U. 8. 390, 401; Ould v. Washington Hospital for Found-
lings, 95 U. 8. 303; T'rustees for Vincennes University v.
State of Indiana, 14 How. (U. 8.) 268; Beatty v. Kurtz,
2 Pet. (U. 8.) *566.

The title to lot 10, in block 65, is not in dispute in this
action, the state making no claim to it, nor does it appear
that any one is claiming it adversely to the defendant.
The distriet court, upon the averments of defendant’s
cross-petition, found the title to be in it, and the decree in
that behalf will not be reviewed nor molested.

The decree of the district court is

AFFIRMED.

FLORENCE OCENA WYRICK, APPELLANT, V. DOUGLAS J,
WYRICK, APPELLEE.

FrLep NovEMBER 26, 1910. No. 16,204.

Divorce: Alimony: TEMPORARY ALIMONY AND ATTORNEY’S FEES:
ALLOWANCE BY SUPREME CoURT. In a suit for a divorce, where it
appears that the district court, by inadvertence or oversight,
has failed to make an allowance for the plaintiff’s support and
maintenance during the pendency of the action, this court, on
appeal, may make suitable provisions for that purpose, and for
the payment of counsel fees, in addition to the permanent alimony
allowed by that court.

APPEAL from the district court for Clay éounty: LESLIE
G. Hurp, JuDGE. Affirmed as modified,
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L. B. Stiner, C. H. Epperson and Paul E. Boslaugh, for
appellant.

S. W. Christy, L. E. Cottle and E. D. Sutherland, contra.

BARNES, J.

The appellant, who was the plaintiff in the district court
for Clay county, commenced this action to obtain separate
maintenance and support from her husband, Douglas J.
Wyrick. An answer was filed to her petition, and there-
upon by leave of the court she filed an amended petition
praying for a divorce and alimony. The issues upon which
the cause was tried were extreme cruelty, failure to pro-
vide, and adultery. The trial court resolved the issues
thus presented in favor of the plaintiff, except as to the
charge of adultery, which the court found was not sus-
tained, and decreed that the plaintiff should recover as
alimony the sum of $4,000, and $350 as attorney’s fees;
that the plaintiff should have and retain the furniture and
housechold goods, and that the defendant should pay all the
costs. The decree further provided that it should stand as
a final determination of all property rights of and between
the parties to the action. It appears that both parties are
satisfied with the decree of divorce, but the plaintiff, be-
ing dissatisfied with the amount of alimony decreed to her,
has brought the case here by appeal.

Section 5345, Ann, St. 1909, provides: “Upon every di-
vorce from the bonds of matrimony for any cause except-
ing that of adultery committed by the wife, and also upon
every divorce from bed and board, from any cause, if the
estate and effects restored or awarded to the wife shall be
insufficient for the suitable support and maintenance of
herself and such children of the marriage as shall be com-
mitted to her care and custody, the court may further de-
cree to her such part of the personal estate of the hushand
and such alimony out of his estate as it shall deem just
and reasonable, having regard to the ability of the hus-
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band, the character and situation of the parties, and all
other circumstances of the case.”

It thus appears that in awarding alimony, in an action
for divorce, the district court is clothed with a fair meas-
ure of discretion. Indeed, it was frankly conceded upon
the argument, by counsel for the appellant, that it was in-
cumbent upon them to show that the trial court in this
case had abused its discretion in fixing the amount of ali-
mony in order to entitle the plaintiff to a decree of this
court increasing the same.

Having this in mind, we have carefully examined the
bill of exceptions, fromm which we think it fairly appears
that, at the time the district court entered the decree ap- .
pealed from, the value of the defendant’s real estate, after
deducting the incumbrances thereon, was about $16,000;
that his personal property, in the nature.of household fur-
niture, was worth in the meighborhood of $1,000. This
personal property was all given to the plaintiff, and her
permanent alimony, as above stated, was fixed at the sum
of $4,000. Allowances have been made to the plaintiff to
cover the expense of the prosecution of this action,
amounting to $800, which has been paid; thus making
the amount awarded to the plaintiff, in round numbers,
the sum of $5,800. Considering the age-and ill health of
the defendant, and the situation of the plaintiff, we are
unable to say that the decree of the district court fixing
the amount of plaintiff’s permanent alimony, is either in-
equitable or unjust.

There is another phase of this case, however, which it
seems to us must have escaped the attention of the district
court. It was the duty of the defendant to support and
maintain the plaintiff during the pendency of this action,
and up to the time of the entry of the final decree by the
district court. The record discloses that she expended in
that behalf nearly %700, the most of which she was com-
pelled to horrow, for it clearly appears that after their
separation the defendant refused to contribute further to
the plaintiff’s support and maintenance. Therefore, the
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district court should have allowed her this additional
amount, and for the failure to do so she was without doubt
justified in prosccuting this appeal. For that purpose, it
wias necessary for her to employ counsel and incur some
additional expense by way of suit money, which expense
has been awarded to her by this court. Taking this view of
the matter, it would seem that, in order to enable her to
pay counsel fees and recoup herself for the amount of
money which she was required to expend for her support
and maintenance during the pendency of this action, she
should be allowed an additional sum of $1,000, out of
which she should be required to pay her counsel for the
prosecution of this appeal.

We are therefore of opinion that the judgment of the
district court, so far as the allowance of permanent ali-
money is concerned, should be aftirmed; and a decree will
here be entered to that effect; and the plaintiff is allowed
the additional sum of $1,000 for her support during the
pendency of this action and for counsel fees. With this
modification, the decree of the district court is affirmed.

JUDGMENT ACCORDINGLY.

MARTHA M. JOHNSON, APPELLEE, V. MODEL STEAM LAUN-
DRY COMPANY, APPELLANT.

Foep NoviMmser 26,1910. No. 16,207.

1. Master and Servant: ACTION FOR INJURIES: NEGLIGENCE: DIRECTING
verpicT. In an action by a servant against a master or embployer
for personal injuries, sustained while engaged in the master’s
gervice, it is necessary for the plaintiff to prove by competent
evidence that the negligence of the master was the proximate
cause of the injury complained of; and where the plaintift fails
to furnish such proof it is the duty of the trial court to direct
the jury to return the verdict for the defendant.

9. Bvidence examined, tue substance of it stated in the opiniom, and
neld insufficient to sustain a verdict for the plaintiff.
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AprpRAL from the distriet court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Reversed.

Greene, Breckenridge & Maitters, for appellant.
Murdock & Pancoast, contra.

BARNES, J.

Action in the district court for Douglas county to re-
cover damages for personal injuries sustained by the
plaintiff while working in the defendant’s laundry. The
plaintiff had the verdict and judgment, and the defendant
has appealed.

At the close of the evidence the defendant requested the
trial court to direct a verdict in its favor, which was de-
nied, and that ruling is now one of the several errors as-
signed and relied on for a reversal of the judgment. The
allegations of negligence set forth in the amended petition,
on which the cause was tried, were as follows: (a) The
failure to furnish a reasonably safe guard upon the man-
gle on which the plaintiff was working at the time of her
injury; (b) failure to use care and diligence to keep the
machine in a reasonably safe condition; (¢) failure to
warn plaintiff of the danger of the service in which she
was engaged; (d) operating the mangle at its highest rate
of speed; (e) failure to use reasonable diligence to repair
the mangle and keep it in repair; (f) failure to adjust the
mangle so that it could be operated at less than its highest
rate of speed.

The defendant, by its answer, admitted that the plain-
tiff was in its employ when she was injured; avers that
she was familiar with the risks of her service, and the con-
dition of the machine upon which she was at work; that
the injury resulted to her from a risk incident to her em-
ployment; that the negligence of the plaintiff, or a fellow
servant, or an unavoidable accident, caused the injury
complained of;; and denied each and every other averment
- of the plaintiff’s petition.
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It appears that the plaintiff, at the time of her injury,
was a person of mature years, and had been engaged in
laundry work, or working in different laundrics, for some
six years before that time; that her first service in the de-
fendant’s laundry commenced about 3} years before she
was hurt; that at the beginning of her services she worked
on a sheet mangle about the size of the mangle on which
she was working at the time of her injury; that the sheet
mangle had a straight stationary guard, with just enough
space at the bottom of it to let in the sheets, towels, or
other articles that were to go underneath the guard and
through the machine; that this mangle was constructed
with rollers placed over a steam chest which furnished
heat for the ironing, and the rollers pressed the sheets, or
whatever articles were being ironed, down upon this steam
chest. 1In short, that it was a machine precisely like the
one she was working on at the time of the accident, with
the exception that it had a stationary instead of a roller
guard. After working upon the sheet mangle for about
four months the plaintiff went to work for the Kimball
laundry, where she ironed shirt bands, and from there she
went back to the defendant’s laundry, where she worked
for a time on what was called a “coat machine”; that she
worked at different laundries in Omaha where she had ex-
perience with different mangles; that she finally returned
to the defendant, and again went to work upon the sheet
mangle, where she had served for about three months prior
to her injury; that she went to work on the mangle on
which she was hurt on Wednesday before the accident oc-
curred, at about 1 o’clock in the afternoon; that on Thurs-
day morning she fed the mangle from 7 o’clock until noon.
On that day there were five girls at work on the machine;
two on the same side with the plaintiff, feeding, and three
on the other side, folding; and in the afternoon plaintiff
folded and some one else fed the machine,

The following testimony, which we quote from the bill
of exceptions, will show, in plaintiff’s own language, how
well she was acquainted with the machine in question : “Q.
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When did you first notice on this mangle that there was
this revolving guard roller? A. Well, I knew it was a
guard roller. Q. Yes; when did you first notice it? A.
First notice it—why, it was put there for your hands—to
protect your hands; anybody knew that. Q. No, no; when
did you first notice that guard roller? A. Why, you would
have to pass that mangle when you svorked on the sheet
mangle; that mangle was (interruption). Q. You had to
pass that mangle when you were working on the sheet
mangle? A. Yes, sir. Q. And you saw the roller guard
on it then? A. Yes, sir. Q. And you knew that was
what it was for? A. Certainly. Q. And that was a year
or more before you went to work, wasn’t it?—before you
got hurt on it, I mean? A. Yes, sir. * * * Q. You
knew how to feed into that machine, didn’t you? A. I
was showed how. Q. By whom? A. By the head girl.
Q. When were you shown how to feed into that machine?
A. When I worked there before. Q. Into this very ma-
chine? A. This very machine. Q. So you knew wlen you
went to work on that machine how to feed it? A. I fed
with the head girl. Q. And you knew how to feed into
that mangle? A. Yes, at that time. Q. And you knew
when Mr. Drake told you to go to work on this machine,
at that time, you knew how to feed into that mangle?
You hadn’t forgotten how? You knew how to do it, didn’t
vou? A. Yes. Q. You didn’t have to have anybody tell
you how, did you? A. No. Q. Now, you knew that this
guard, this roller guard, revolved when the other rollers
revolved, didn’t you? A. Yes. * * * Q. Now, then,
the next morning, Friday, which was the day you got
hurt, you went to work at 7 o’clock at that mangle, didn’t
you? A. Yes, sir. Q. You didn’t have to be told what
to do that morning when you went to work, did you? A.
Why—Adifferent work, yes. Q. That is, you were told what
kind of work was going into the machine? A. Yes, sir.’
Q. And that was all that was necessary to tell you at that
time? You knew what to do with the work that was given
you to iron, didn’t you? A. Yes. Q. You knew it had to
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be fed into the mangle? A. Yes. Q. And you knew how
to feed it into the mangle? A. Yes. * * * Q. Now,
what kind of work were you ironing that morning? A.
A fringed bed spread.”

It appears that while feeding this fringed bed spread
into the mangle, the plaintiff got her finger caught in the
fringe and was unable to get it out. At the time her fin-
ger was caught the spread had gome about half way
through the machine, and it was necessary to guide it by
holding it with the fingers. She further testified as fol-
lows: “Q. Just before they got caught in the fringe, what
were you doing with your fingers? A. When you feed a
spread, or feed anything in the mangle, you can’t put it in
the mangle and let it go by itself. You have to hold onto
it. Q. You were guiding it there with your fingers, were
you? A. The mangle takes it and you have to hold it. Q.
You were guiding it through the mangle with your fingers,
were you? A. Yes, sir. Q. That was a part of your
business, was it? That was part of the work you had to
do? A. Yes. Q. And you knew that before that morn-
ing, didn’t you? All your experience had taught you that?
A. Taught me what? Q. That that was what you had to
do, guide the articles through the mangle; when feeding
you have to keep them from wrinkling? A. Certainly.
Q. And at the time your fingers got caught that was what
you were doing? A. Yes, sir. Q. And that was what
you were there for—what you were hired for? A. Yes,
sir. Q. Now, how far was your finger, your hand, from
the guard when you first became aware of the fact that you
were caught there? A. Well, the spread was about half
way in the mangle. * * * Q. Now, Miss Johnson,
can’t you state how it was caught? A. Well, it was
caught in"the fringe and pulled me in the mangle; that is
all I know. Q. That is all you know; you don’t know how
it was caught? A. It was caught in the fringe, that is
all T know. Q. And you don’t know how it came to get
caught, do you? A. No, sir.”

It further appears that there was a lever on this man-
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gle, controlled by the operator, to start and stop it; and
the speed at which the rollers would go was also subject
to the control of the operator. The plaintiff herself did not
fix the speed on the morning she was hurt, but it was fixed
by another girl, who was her fellow servant, working upon
the same machine at the time of her injury. When the
bed spread started through the machine it was bound to
go clear through, and anything fastened to or caught in
the spread would have to go through with it unless the
mangle was stopped. It seems clear, therefore, that if
the machine had been equipped with a stationary guard
it would not have prevented the injury, for in that case
the plaintiff’s hand would have been broken, torn and
lacerated instead of being bruised and burned, as was dis-
closed by the evidence.

The plaintiff testified many times that she relied upon
the guard to protect her from being hurt by getting her
hands in the roller. She said she was not afraid of getting
her hand caught, the guard was there to protect it, and
she was positive in her statement that if the guard had
stayed down in the proper place her hand would not have
gone in. She further said that it was necessary in feed
ing into the mangle to keep her hands close up to the ma-
chine, and the guard roller was there as a warning as
well as a guard. '

It thus appears beyond question that the plaintiff was
instructed in regard to her work; that she knew how to
operate the mangle; that she knew what the roller guard
was for; that she had used machines with both roller and
stationary guards; that she knew the speed of the rollers
was regulated by the operator working with her, and who
was her fellow servant. Neither she nor any other witness
testified that the mangle was defective, that the roller
guard was defectively attached, and her sole contention
appears to be that the mangle should have heen supplied
with a stationary guard instead of the roller guard.

The testimony which we have quoted shows exactly how
her hand was drawn into the machine, but it does not dis-

5
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close how her fingers became entangled in the fringe of
the bed spread so that she could not extricate them. It
appears that when she became aware of the fact that her
hand was caught the bed spread was about half way
through the mangle, and her fingers were a foot or more
away from the guard roller; that she called to Miss Taylor,
a fellow servant, who was working by her side, to stop the
mangle, but Miss Taylor did not hear her, or failed to
understand what was the matter; that she called to her
again, and before Miss Taylor could stop the macliine the
plaintiff’s hand was pulled into the rollers, and she thus
sustained the injury complained of.

It appears that the guard roller in question had a play
or uplift of about four inches, and the machine was thus
constructed in order to permit the articles, which were be-
ing ironed, to go under it and into the rollers.

The defendant produced several disinterested witnesses,
men who were skilled in the laundry business, and who
were acquainted with the Intest and best laundry machines
in use at the time of the plaintiff’s injury, who testified,
without exception, that the machine in question was the
latest and best one then in use, and that the roller guard
with which it was equipped was the latest and best safety
device known and in use on such machines. The only
testimony to the contrary was the evidence of one Birdie
Welburn, who testified over the defendant’s objection that
in her opinion a stationary guard was safer than a roller
guard. Her testimony was clearly incompetent, and should
have been excluded by the trial judge.

It appears from all of the evidence contained in the bill
of exceptions that the real cause of the plaintiff's injury
was the accident of her getting her fingers caught in the
fringe of the bed spread which she was feeding into the
mangle, so that she could not extricate them, and the
failure of the girl who was working with her to hear or
heed her cry for assistance in time to prevent her hand
from being drawn into the machine. TUpon this point
plaintiff testified as follows: “Q. The time you were in-
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jured, Miss Taylor was working on the same side of the
mangle with you? A. Yes, sir. Q. And when you had
your hand caught in the fringe you spoke to her and asked
her to stop the mangle? A. I asked her to stop the man-
gle. Q. And she didn’t hear you? A. No, sir. Q. And
you asked her the second time, and she didn’t hear you?
A. No, sir. Q. That is right, is it? A. Yes, sir. Q.
And it was Mr. Drake who stopped the machinery? A.
Jennie stopped the mangle. Q. Oh, after you spoke to
her two or three times? A. Yes, sir.”

From the evidence above quoted, together with other
facts shown by the record, it seems clear that the plaintiff
failed to prove any of the acts of negligence on the part of
the defendant charged in her petition. In Omaha Bot-
tling Co. v. Theiler, 59 Neb. 257, it was said: “The meas-
ure of defendant’s duty to its servants was the care
required by the usual and ordinary usage of the business.
The standard of due care is the conduct of the average
prudent man. The appliances of the company were those
in common and general use. Handled with ordinary care
they were not dangerous. This being indisputably estab-
lished, it follows that the negligence alleged in the original
petition is without any foothold whatever in the proof.”

The foregoing fully describes the situation in the case
at bar. Indeed, all the cases agree that employers are not
insurers of the safety of their employees. Absolute safety
seems to be unattainable, and therefore employers are li-
able for the consequences, not of injury, but of negligence.
The master does not guaranty the safety of his servants;
he is not bound to furnish them with an absolutely safe
place in which to work; but is bound simply to use reason-
able care and prudence in providing a reasonably safe
place in which, and reasonably safe appliances with which,
to work. So far as the evidence in this case goes, it seems
to establish, beyond question, that the defendant had dis-
charged that measure of duty toward the plaintiff. The
case seems to be one of those where the proximate cause of
the injury was an unavoidable accident, and not the fault
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or negligence of the defendant, and there is nothing in the
record from which reasonable minds can reach any other
conclusion. We are therefore of opinion that defendant’s
motion to direct a verdict in its favor should have been
sustained. This view of the case renders it unnecessary
for us to discuss any of the other errors assigned.

The judgment of the district court is therefore reversed
and the cause is remanded for further proceedings.

REVERSED.
FAwcETT, J. not sitting. :

WitLiaAM H. HALL, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT.

FmLEp NoOVEMBER 26,1910. No. 16,213.

1. Bankruptcy: EFFECT OF ADJUDICATION ON GARNISHMENT. A
garnishment of funds belonging to an insolvent person within
four months of the time he is adjudged a bankrupt is, within the
meaning of the bankrupt act of 1898, dissolved and rendered null
and void by the bankruptcy proceedings.

ErrEcr o Act oN STATE Courts. The bankruptcy laws of
congress enacted pursuant to the powers delegated to it by the
federal constitution are binding upon the state as well as the
federal courts, and the state courts are bound to respect the
rights acquired under them.

2,

. The provisions of subdivision f, sec. 67 of the bank-
rupt act (3 U. S. Comp. St. 1901, p. 3450, ch. 541), and the
proceedings of the federal court adjudging an insolvent debtor
a bankrupt are a complete defense to the enforcement of judg-
ments rendered by state courts against a garnishee within four
months of the filing of the debtor’s petition in bankruptcy.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

James E. Kelby and Arthur R. Wells, for appellant.

J. 0. Detweiler, contra.
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BARNES, J.

In the months of June, July, and August, 1907, the ap-
pellee, William H. Hall, the plaintiff in the court below,
was a married man and the head of a family residing in
Douglas county, Nebraska. He was employed by the ap-
pellant as a switchman in its yards at Omaha, and had
formerly lived at Creston, in Union county, Iowa. On pro-
ceedings had in the courts of that state and county, certain
judgments were entered against him, and garnishment
proceedings thereon were prosecuted against the appellant,
the Chicago, Burlington & Quincy Railroad Company, as
follows: On April 25, 1894, one B. N. Torrey recovered
a judgment against Hall in the justice court of Union
county, Iowa, for $24.40 debt, with 6 per cent. interest-
from that date, and $3.80 costs. July 8, 1907, a transcript
of that judgment was filed in the office of the clerk of the

. district court for said county, and on July 26, 1907, an exe-
cution was issued by the clerk of that court on said judg-
ment, which was duly served by the garnishment of the
defendant company as a debtor of Hall. On August 27,
1907, the district court entered a personal judgment
against the railroad company for $39.26 debt, with 6 per
cent. interest from that date, and $17.65 costs. On July 20,
1907, one J. A. Rawls brought suit against Hall in the jus-
tice court of Union county, Iowa, and on July 29, 1907,
judgment was rendered in said action against him for
$52.50 debt, with 6 per cent. interest, and $2.20 costs. On
the same day an execution was issued on that judgment,
and the defendant railroad company was garnished as the
debtor of Hall. On August 10, 1907, a personal judgment
was rendered in said justice court in favor of Rawls and
against the defendant company for $61.60, or so much
thereof as should remain in its hands after the payment of
the judgment rendered in the garnishment proceedings in
favor of B. N. Torrey. In both the Torrey and Rawls
cases the court which rendered the judgment against Hall
had obtained jurisdiction by personal service of the orig-











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































