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In Memoriom.

JOHN H. AMES.

At the session of the supreme court of the state of Nebraska,
March 7, 1911, there being present Honorable MaNoAH B. Reesg, Chief
Justice, Honorable JoHN B. BARNES, Honorable CuaArLEs B. LETTON,
Honorable Jesse L. Roor, Honorable Wirriam B. RoOSE, Honorable
Jaco Fawcerr, and Honorable SAaMUEL H. SEDGWICK, Associate Jus-

tices, the following proceedings were had:

May 1T PreasE Your HONORS:

On the 18th day of January, 1911, The Supreme Intelligence,
Author of Light and Life, in His wisdom summoned from our midst
to His everlasting home a widely known and greatly esteemed member
of this bar. Many of us followed the casket enclosing all that was
mortal of the one we mourn to his last resting place, where Wyuka

¢“Waves above him her green leaves, dewy with Nature's teardrops,
Grieving, if aught inanimate e’er grieves,
Over the unreturning brave.'’

A little hillock marks the spot. Winter will whiten it with beauti-
ful snow; Spring will clothe it with a mantle of green; Summer will
deck it with roseate hues, and the hand of affection will plant the
violet and myrtle; Hazy Autumn will come with delicate pencil of
frost and transfer the tints of the rainbow to the foliage of nature,
and the falling leaves, “rustling at the eddying gust,” will lie lightly
upon his grave; Morning will greet it with her earliest light, Night
will guard it with brightest stars; but not for him the light of morn-
ing, the stars of night, the beauty of spring, the splendor of summer,
the gloty of autumn, or the majesty of winter; he has no more a part
in that which is mortal.

It is fitting that this Honorable Court should pause for a brief
space to bestow a last mark of respect upon the memory of one who
was so lons and so lately a member of this court, and that a few
words of tribute may be spokcn of him whom we knew and honored.
It is not the time to dwell upon his death, for here in the community

(vil)



viii IN MEMORLIAM—

which has known him so long and so well, in the hearing of those
who cherish his memory now that he has gone, among the people
whose confidence he enjoyed and repaid with fidelity, there is a touch-
ing fitness in telling over, however briefly, the record of his life, and,
in its iteration, live over again the companionship of the one whose
absence we deplore.

Life has two phases worthy of attention: The first considers the
inherent elements of character; the second regards oharavter in its
application, in its motives, its achievements, its activity in practical
life, its exampl~e for admiration and emulation.

Jo'nx H. Amrs was born in Vermont in 1847. His parents moved
to Chautavqua county, New York, when he was a child. In 18(8 he
was admitted to the bar in Buffalo, New York, coming to Lincoln in
the next year; and here he resided, with the exception of a_short time
spent in St. Louis, until he was summoned to the unseen home, at the
age of 64 years. For nearly 43 years he was a distin:uished citizen
of this state, an honored member of tils bar, and for years a most
worthy member of tlis court’s commission.

He was Lind, nffable and genetrous. Tnore dweit within that house
of c¢lay a heart that vibrated to the touch of symzathy and fiiindship,
and when he found a friend who:e adoption would stand the test of
true friendship, he “anchored him to his soul with hooks of steel.”

As a lawyer he was a safe, conservative and wise counselor; he
understood law as a science; he had a mind peculiarly adapted to the
law; the broad principles of justice and equity which he found on
every page of the law library were in perfect consonance with his
own nature.

As a judze and jurist he possessed qualities of mind which emi-
nently fitted him for the bench, as is attested by the many terse and
illuminaiing oninions from his pen while serving as Court Comniiz
sioner. This judicial temyperament, a keen and discriminating under-
s'ancing, added to his long years of patient industry and profound
study, gave him rank ameng the ablest mnembers of his profession.

He tcok peculiar celi~ht in the companiohship of his brother mem-
bors of the bar, as all can attest who ever met him professionally or
shared his hespitality, and years of faithful, earnest devotion to the
welfare and inicrist of the people of Nebraska have enshrined his
memory in the hearts of its citizens.

Aside from a knowledge of the jurisprudence of his country, he



JOHN H AMES. Toix

had a broad culture and wide range of general information, embracin?
history, philosophy, economics, polities, science and other subjects, not
omitting religion. This familarity with all subjects, coupled with a
mild and gentle humor which heamed from his eyes and brightened
his swmile, made him a most congenial and instructive conversational-
ist and companion.

A strong sense of duty was the foundation of his action. Bound by
no partv platforms, by no dogmas or creeds of the past, he stood four-
sided to every blast that blew, and with Carlyle “looked boldly out
with an unhampered mind from the thirty-two points of the compass”
in search of truth. Persistently and at all times he sought to know
{he truth, the whole truth, and nothing but the truth, and in the glow
of its whiie light, in the complete and full exercise of his intellectual
processes, he wrought out for himself a philosophy of life which may
be summed up in “The Fatherhood of God, the brotherhood of man,
ana the progress of mankind upward and onward forever.” KEndowed
with a keen and analytical mind, an ease of expression, gifted with a
comprehensive vocabulary and a ready pen, he rendered valuable
service on many ‘questions concerning the public welfare. 1t is fitting
that we dwell upon the lives of such men; they are full of instruction;
they point the way of usefulness and teach the science of honor and
success; they stimulate the progress of civilization and leave their
impress on every page of their life-history.

As we near the close of life, we note that so many who began the
march with us have fallen by the wayside, “like leaves in wintry
weather,”” that we sometimes feel as if the friends who have gone
are more numerous than those who remain. One by one that noble
band of pioneers in the profession of the law are leaving us. A little
while and they will all have péssed away. What we should treasure in
these solemn events is not the trite lesson of the uncertainty of life,
but that life be filled up with duty; therefore life is of deeper import
than death. Life is our only opportunity to make up that record which
must stand in ithe court of last resort and highest appeal, for even

““Within the hollow crown
That rounds the mortal temples of a king,
Keeps Death his court.’”’

Qur friend, companion and brother is gone from us. His place
may be filled with successors of greater talents and of more dazzling
brilliancy, but 1t never will be filled by any man of more generous
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impulses, nor by one more loyal to-the interests of his fellow men and
the common welfare. Therefore,

‘Whereas, We recognize that Joay H. AMES was a lawyer of dis-
tinguished ability, a wise, able and safe counselor; that to the legal
fraternity he was an example worthy of the best emulation for sin-
cerity of purpose, honesty of conviction, untiring zeal, and an industry
and assiduity which were proverbial; that his mental endowments
were of a high order, a mind active, vigilant and intent; that he was
a man of excellent understanding and most amiable manners; that,
by shunning neither the labors nor the responsibilities entailed in the
discharge of his public or private duties, he was secure against the
shafts of cnvy or ‘he intrigues of ambitious rivalry; that he was not
intolerant or censorious toward others, but conceded to all the same
independence of thought and action which he exercised for himself;
that he was great in the essential qualities of mind, heart, sympathy,
benevolence, charity, integrity, patriotism, loyalty and honor; that as a
citizen he was a sincere and earnest advocate of economy in the ad-
ministration of public affairs; that he was truly the friend of the
people, observant of their wishes, conditions and interest; that as a
friend he was not selfish in his attachments, basing friendship upon
the value of friendship to himself: Therefore,

Be il Resolved, That in the death of JormN H. AMES ihe state has
lost a distinguished citizen of rare ability; the bar a member whose
labors and discussions were of invaluable assistance to this tribunal
in whose records they are preserved; that we will ever hold in rev-
erential remembrance his eminent attainments, his character and bear-
ing as a member of the profession and court; and that his death is to
be deplored, not only by the legal fraternity, but by all who regret the
loss of a good man:

Resolved, That while we would not disturb with a stranger’s ac-
cents the sorrow of a stricken fireside where as husband and father
centered his greatest interests, and that while mere words of sympathy
cannot remove grief nor restore loss, yet we would assure the be-
reaved family of our deep sorrow and heartfelt sympathy:

Resolved, That these resolutions be spread upon the records of this
court, and that a cop— be sent to the family of the d-ccased.

A. J. SAWYER.

S. B. Pouxb.

W. D. OLpHAM.
EpsoN RicH.
Epwarp F. PETTIS.
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f{oNORABLE S. B. PoUND:
MAY 1T PLEASE YOUR HONORS:

In the death of Honorable JoN H. AMEs, whose loss we mourn to-
day, a notable figure in the legal profession has dropped from the ranks
of the members of the bar of this state. Asa practitioner, as a profound
student of the law, as a close and logical reasoner, he took high rank.
He won his way, advancing by slow but firm and steady steps to the
very front of his profession. He always looked for the principle in-
volved in a case, and was impatient of precedent which did not square
with the principle as he saw it. He was wedded to the law; he loved
its history, its traditions, its mysteries, its literature, the noble masters
who have practiced and administered it; he contemplated with a glow
of admiration the large part it has played in the government of com-
munities of people and the salutary influence it has exerted on the
intercourse between states. He was engaged in many important
causes, among which was the Bartley bond case. That case taxed his
powers to the utmost. He was one of the sureties on the bond, and
an adverse eﬁding was likeiy to sweep away his private fortune.
Much of the responsibility and management of the case fell upon him
as chief counsel. It was a long, harrassing, and vexatious suit. The
strain and stress to which he was subjected, exhausted his strength,
impaired his health, weakened his constitution, and no doubt short-

- ened hig life. It is said that not one of the sureties on the bond now
survives. It is claimed, and I believe the fact to be, that he was the
author of the somewhat noted statute known as the “Slocumb Law.”
It is well known that his opinion was frequently sought upon intricate
legal and constitutional questions involved in measures pending before
the legislature.

To the power of intellect, coupled with the power of industry, must
be attributed the main secret of his success. He owed little to attract-
ive personality or to the urbanity of manners. Lacking those mag-
netic and popular qualities that attract and attach others to one pos-
sessing them, he commanded their respect and confidence by the orig-
inality of his thought, the persuasiveness of his logic, and the
seriousness and forceful vigor of his phrase.. Although devoted to
hig profession, he had an insatiable longing to explore, as opportunity
offered, the wide field of knowledge, to unravel, if possible, some of
the secrets of nature, to learn the history and get a clue to the destiny
of man, and to solve some of the economic problems growing out of
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the (omplexities of human affairs. He had an original and philo-
sophic cast of mind that led him to seek for the seeds of things, the
roots and hidden forces that lay beneath the surface. He was anxious
to find verity as it really was, not merely as it appeared to be. He
had to an unusual degree the gift of terse and lucid expression. He
seldom indulged in the graces of speech for the sake of ornament, and
yet his language had a certain attractiveness, owing to the accuracy
and'precision with which it conveyed his thoughts. He had a genial
disposition; he envied no man the prize he had fairly won. He re-
spected the honest opinions of others, however much they differed
from his own. )

But our brother is no more. His work is done. His voice is
hushed. It will not be heard again within these walls. It remains for
us, endowed with feebler powers, to strive io do that which may, in
some degree, approach in worth the work which he has so nobly
wrought.

By THE CoCrr:
It is ordered that the resolutions reported by the committee be
spread upon the records of this court, and that they be published in

the next volume of the reports.
M. B. REESE,

Chief Justice,
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TERM, 1910.

BarBARA KUHLMAN, APPELLEE, V. WILLIAM J. LEMP
BREWING COMPANY, APPELLANT.

FiLep NovEMBER 26, 1910. No. 16,069.

OrINION on motion for rehearing of case reported in
87 Neb. 72. Former opinion corrected. Motion for rehear-
ing overruled.

PER CURIAM.

On the motion for a rehearing in this case it is strenu-
ously contended that our decision is contrary to, and in
effect overrules, Steen v. Scheel, 46 Neb. 252. If the state-
ment in our opinion that “in April,” before the lease ex-
pired, the tenant “informed the plaintiff that if a license
to sell intoxicating liquors could mnot be procured it
would not exercise its option to again lease the premises,”
was correct, then we think the decision would have that
effect.

We have again examined the record, and find no evi.
dence therein tc sustain that statement. On the other
hand, it would seem that the landlord was not notified of
any such intention. The lease expired May 1, 1907, and
the key was not delivered to the plaintiff until June 29 of
that year, and the defendant held possession of the
premises from the date of the expiration of the lease until
that time. According to Delashman v. Berry, 20 Mich.

4 (1)
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292, such holding over amounted to a rencwal of the lease
for another term of one year. See, also, Montgomery .
Board of Commassioners, 76 Ind. 362, 40 Am. Rep. 250 2
Tiffany, Landlord and Tenant, pp. 1484, 1486; 24 Cyc.
1018.

Our opinion is hiereby corrected to conform to-the facts
as shown by the record, and the motion for a rehearing is

OVERRULED.

STATE OF NEBRASKA, APPELLANT, V. FIRST CATHOLIC -
CHURCH OF LINCOLN ET AL., APPELLEES.

-

FiLep NovEMBER 26,1910. No. 16,873.

Religious Societies: CoONVEYANCES: VALITY. In the year 186Y, the
legislature passed an act authorizing the governor to execute
deeds of conveyance to the trustees of churches or religious
societies to which certain lots in the city of Lincoln had been
assigned by the capital commissioners. Acting under such
authority, the governor conveyed the lots in dispute in this
action to certain named persons, as trustees, for the FNirst
Catholic Church of the city of Lincoln, which was not then
incorporated. The trustees and their successors, by mesne con-
veyances, transferred the title to the property to the same society
after its incorporation as a church organization. The society,
previous to its incorporation, took possession of the property as
soon as it was set over to them, and made valuable improve-
ments thereon prior to the execution of the deed by the governor,
in 1870, and has been in peaceable possession ever since, using
the same for church and parochial school purposes, in strict
accordance with the purposes of the sale by the state to its
trustees. Held,

First, That the act of the legislature in providing that convey-
ances be made to ‘“trustees of churches or religious societies”
did not contemplate nor require that such religious societies
should be incorporated before the state could be divested of its
title.

Second, That the deed to the persons named as trustees vested
the title in them for the use and ben.ficial interest of the society
named in the trust and then existing.
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Third, That the conveyances from the said trustees and their
duly authorized successors to the church after its incorporation
vested fee title in the church.

AprPEAL from the district court for Lancaster county:
LiNcoLN FRrosT, JUDGE. Affirmed.

Arthur F. Mullen, Attorney General, for appellant.
A. J. Sawyer, T. J. Doyle and G. L. De Lacy, contra.
Smyth, Smith & Schall, amict curie.

REESE, C. J.

The attornev general, having been previously directed
by the state hoard of public lands and buildings so to do,
filed his petition in the district court for Lancaster
county, in which it is alleged that the state acquired title
to lots 7, 8 and 9, in block 65, in the city of Lincoln, on
or about August 2, 1867, and under the provisions of an
act of the legislature of June 14, 1867, and of an act ap-
proved February 15, 1869, respecting church lots, on the
6th day of September, 1870, sold and'attempted to convey
said lots to the First Catholic Church of Lincoln, and the
deed of conveyance was made to Emanuel Hartig, Michael
Hofmayer and Joseph Sands, as trustees of said church,
and to their successors in trust therefor, and which
deed was duly recorded in the deed record of
Lancaster county; that the said Sands died intestate
in the year 1882, and that Mrs. John Zimmerer
and F. Joseph Sands are his children, and sole heirs;
that after the execution of said deed P. W. O’Con-
nor, James Ledwith and Thomas Heelan succeeded to
said- trusteeship, and as such attempted to convey the
premises to the Right Reverend James O’Connor, the then
bishop of the Catholic diocese of Nebraska, and to his suc-
cessors in trust, as such bishop, for St. Theresa Congrega-
tion, which was the same organization as the said First
Catholic Church, and that said deed was duly recorded;
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that thereafter the Catholic diocese of Nebraska was di-
vided, and the diocese of the city of Lincoln was estab-
lished, and the Right Reverend Thomas Bonacum was
duly made the first Catholic bishop of Lincoln, and on Oc-
tober 4, 1888, the said Bishop James O’Connor undertook
to convey said premises to said Bishop Thomas Bonacum, .
which deed of conveyance was duly recorded; that there-
after on the 13th day of December, 1906, the said Bona-
cum, as bishop of Lincoln, attempted to convey the said
premises to the First Catholic Church of Lincoln, other-
wise known as St. Theresa Pro-Cathedral, the deed of
conveyance being duly recorded in the proper deed rec-
ords of Lancaster county. It is further alleged that the
said First Catholic Church of Lincoln, alias St. Theresa
Pro-Cathedral, was not legally incorporated at the time of
the attempted conveyance by the state to its trustees, nor
until about the month of December, 1906; that while the
said church at all times maintained a church building and
parochial school upon said premises, expending large sums
of money in the construction of improvements thereon,
and while the said property was constantly and perma-
nently used for said church and school purposes, yet, the
church not having been incorporated, it could not legally
receive nor hold the property so conveyed to its trustees
by the state, and, for that reason, it never acquired the
title thereto, the title at all times remaining in the state,
notwithstanding said church was at all the time re-
ferred to a de facto corporation; that the said Michael
Hofmayer, one of the original trustees and a Benedictine
father of the Catholic church, died in the year 1902, leav-
ing no descendants, and his collateral heirs are unknown;
that Emanuel Hartig and the heirs of Sands claim some
interest in the property, by the conveyance and descent,
but that their rights are denied by the state. The prayer
of the petition is that the pretended deed from the state to
the trustees of the then unincorporated church, and the
subsequent conveyances, be canceled, set aside, and held
for naught, and the title of the state quieted.
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The defendants Sands and Zimmerer entered their vol-
untary appearance, and answered, disclaiming any title
to or interest in the property, and asking that they be
acquit of all costs. Similar action was taken by Hartig.
The defendant First Catholic Church of Lincoln, alias St.-
Theresa Pro-Cathedral, answered, admitting substantially
all the averments of the petition as to the conveyances,
the absence of incorporation, etc., and averred that at the
time the deed was made by the state to the trustees the de-
fendant was a de facto corporation, at all times having a
complete organization, and that the said trustees could and
did hold the title to said property for it, that the church
building has and had been at the time of the conveyance
duly dedicated as such, that services had ever since been
regularly held therein by the congregation composing the
organization, and that the deed by the state was a valid
conveyance and vested the title to the property in the
church and its trustees. The acts of the legislature of
June 14, 1867 (laws 1867, p. 52), and February 15, 1869
(laws 1869, p. 276), giving the authority for the convey-
ance, are cited and referred to by the title, but need not
be further noticed here. It is claimed that full authority
existed for the conveyance, that the state was thereby di-
vested of its title to the property, and that through the
conveyances the defendant became and is the absolute
owner thereof, the trustees acting in no other capacity
than as such trustees, and claiming no right nor authority
over the property other than as the holders of the title in
trust. All unadmitted averments of the petition are de-
nied. The defendant, further answering by way of cross-
petition, sets out substantially the same historical facts
as are contained in the petition, with the exception that
in the description of the property lot 10 is included as a
part of the premises “described in the plaintiff’s petition,”
but which does not therein occur; that the said lots were
duly and regularly sold to defendant and conveyed as
aforesaid by absolute deed; that all the conveyancés prior
to the vesting of the title in defendant were made in trust
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for it and its use and benefit, and that it was and is the
owner of the property. It is further set out that in an
action pending in the district court for Lancaster county
on the 14th day of December, 1906, which was an applica-
‘tion of said church for authority to sell the said real es-
tate, the court having full jurisdiction of the subject mat-
ter and of all the parties interested in said real estate, it
was duly adjudged and decreed that the defendant was
the owner in fee of the said lots 7, 8, 9 and 10, in block 65,
in said city of Lincoln, and said title was adjudicated and
confirmed in defendant, which said judgment and decree
remain in full force and effect. It is alleged that the
claims of the plaintiff are an interference with the free
exercise, use and enjoyment of said premises by defend-
ant, and the prayer is that the title to said property be
quieted in said defendant church, as against the state and
all other defendants. The state demurred to the answer
of the church, assigning as the grounds therefor that the
averments therein failed to state a defense to the petition.
The demurrer was overruled, and, the state standing on
its demurrer, a decree was entered in favor of defendant
church. Plaintiff appeals.

The- case has been elaborately briefed and argued at
the bar of the court by the parties to the suit, and a com-
prehensive brief has been filed by Messrs. Smyth, Smith
and Schall, as friends of the court, and as representing
clients of theirs who, it is claimed, are interested in the
result of the action for the reason that defendant claims
to have made a contract with them for the sale of the
property in dispute. It is stated in this brief that ‘“there
is nothing in controversy between the plaintiff and the
defendants. It is purely a moot case, brought by the di-
rection of the board of public lands and buildings, at the
instance and request, as we think, of Bishop Bonacum. It
is not even a moot case, so far as the plaintiff and the de-
fendants are concerned, because in such a case there is
something submitted for decision, while in this case there
is nothing to submit for decision, as far as they are con-
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cerned. Yet,” it is said, “if this court should permit this
case to be maintained, its action will be presented in the
ecclesiastical tribunal, we fear, as a decision adverse to
our clients of the points involved between them and the
bishop, and we respectfully submit that this court should
not be used to serve such a purpose.”

We frankly admit that, if it were shown that the suit
does not present conflicting interests between the parties
to it, we would hesitate to take jurisdiction, even on ap-
peal, but we are unable to find any evidence in the record
that such is the case. The action is brought by and under
the direction of the board of public lands and buildings,
and it was evidently their intention to procure a settle-
ment of the question of the title to the property. It is clear
from the issues presented that the demands of the parties
are adverse. The fact that the suit may be a friendly
one, if true, would not of necessity render the suit a moof
case. See sections 567 and 569 of the code. In Adams v.
Union R. Oo., 21 R. 1. 134, 44 L. R. A. 273, it is said: “A
moot case is one which seeks to determine an abstract
question, which does not rest upon existing facts or rights.
Where a concrete case of fact or right is shown, we know
of no principle or policy of law which will deprive a
party of a determination simply because his motive in the
assertion of such right is to secure such determination. It
is a matter of common practice.” We are also unable to
see how a decision of thig action in favor of defendant
could by any course of reasoning affect adversely the
rights of the third party to whom reference is made in the
brief. If, as is claimed in the brief, there is a dispute as
to whether a certain contract has been entered into, that
question must be for the civil courts alone, and no ecclesi-
astical tribunal has any jurisdiction or power to adjudi-
cate the question. If the property in question belongs to
the state, this action would settle the question in its fa-
vor. If it belongs to the defendant, the decision must be
equally conclusive. It is quite true that there is no con-
trolling question of fact presented. The litigation pre-
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sents only questions of law. Was the effort of the state
officers to transfer the title effective? If 80, was the
title finally acquired by the church?

It is shown by the pleadings of both parties that the
conveyance was made by the state to the three trustees
of the First Catholic Church of Lincoln, the grant being
unto said trustees “and their successors in trust for said
church,” as appears from a copy of the deed set out at
length in the petition; that at that time the church was
not incorporated, but was an organized association or
body of worshippers occupying the property for the pur-
pose of public worship according to the usages, forms and
rites of the Roman Catholice church, and that such occupa-
tion and method of worship has been retained and prac-
ticed from that time (1870) to the present, the same or-
ganization having been since said date duly incorporated
and the property conveyed to it by the legal successors in
trust. The persons named were the recognized trustees
of the church, and they, and their successors, so continued.
The conveyance was in pursuance of a sale of the property
under authority of law by the state to the trustees for the
church. This conveyance was made in pursuance of the
act of the legislature approved February 15, 1869 (laws
1869, p. 276), which approves the acts of the commission-
ers in “settling upon three lots in the town of Lincoln, for
the use of each of the several religious denominations”
and authorizes the governor to execute deeds of convey-
ance “to the trustees of those churches or religious so-
cieties, as soon as they shall have erected on those lots a
building for public worship: Provided, said building
shall be erected within two years.” The deed bears date
September 6, 1870, which was within less than two years
after the passage of the act, and it is alleged in the an-
swer that, prior to the time of the execution of the deed
to lots 7, 8 and 9, the church had erected thereon a sub-
stantial brick church building which had been dedicated
to the use of public worship. As the act of the legislature
provided for the conveyance of “church lots” to the trus-
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“tees of “religious societies” without requiring them to be
incorporated, it is clear that the conveyance was in strict
compliance with the law. However, had that provision
not been contained in the act, it is doubtless the law that
the trustees could hold for an unincorporated society.
Municipality of Ponce v». Roman Catholic Apostolic
Church, 210 U. 8. 296, 314; Werlcin v. New Orleans, 177
U. 8. 390, 401; Ould v. Washington Hospital for Found-
lings, 95 U. 8. 303; T'rustees for Vincennes University v.
State of Indiana, 14 How. (U. 8.) 268; Beatty v. Kurtz,
2 Pet. (U. 8.) *566.

The title to lot 10, in block 65, is not in dispute in this
action, the state making no claim to it, nor does it appear
that any one is claiming it adversely to the defendant.
The distriet court, upon the averments of defendant’s
cross-petition, found the title to be in it, and the decree in
that behalf will not be reviewed nor molested.

The decree of the district court is

AFFIRMED.

FLORENCE OCENA WYRICK, APPELLANT, V. DOUGLAS J,
WYRICK, APPELLEE.

FrLep NovEMBER 26, 1910. No. 16,204.

Divorce: Alimony: TEMPORARY ALIMONY AND ATTORNEY’S FEES:
ALLOWANCE BY SUPREME CoURT. In a suit for a divorce, where it
appears that the district court, by inadvertence or oversight,
has failed to make an allowance for the plaintiff’s support and
maintenance during the pendency of the action, this court, on
appeal, may make suitable provisions for that purpose, and for
the payment of counsel fees, in addition to the permanent alimony
allowed by that court.

APPEAL from the district court for Clay éounty: LESLIE
G. Hurp, JuDGE. Affirmed as modified,
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L. B. Stiner, C. H. Epperson and Paul E. Boslaugh, for
appellant.

S. W. Christy, L. E. Cottle and E. D. Sutherland, contra.

BARNES, J.

The appellant, who was the plaintiff in the district court
for Clay county, commenced this action to obtain separate
maintenance and support from her husband, Douglas J.
Wyrick. An answer was filed to her petition, and there-
upon by leave of the court she filed an amended petition
praying for a divorce and alimony. The issues upon which
the cause was tried were extreme cruelty, failure to pro-
vide, and adultery. The trial court resolved the issues
thus presented in favor of the plaintiff, except as to the
charge of adultery, which the court found was not sus-
tained, and decreed that the plaintiff should recover as
alimony the sum of $4,000, and $350 as attorney’s fees;
that the plaintiff should have and retain the furniture and
housechold goods, and that the defendant should pay all the
costs. The decree further provided that it should stand as
a final determination of all property rights of and between
the parties to the action. It appears that both parties are
satisfied with the decree of divorce, but the plaintiff, be-
ing dissatisfied with the amount of alimony decreed to her,
has brought the case here by appeal.

Section 5345, Ann, St. 1909, provides: “Upon every di-
vorce from the bonds of matrimony for any cause except-
ing that of adultery committed by the wife, and also upon
every divorce from bed and board, from any cause, if the
estate and effects restored or awarded to the wife shall be
insufficient for the suitable support and maintenance of
herself and such children of the marriage as shall be com-
mitted to her care and custody, the court may further de-
cree to her such part of the personal estate of the hushand
and such alimony out of his estate as it shall deem just
and reasonable, having regard to the ability of the hus-
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band, the character and situation of the parties, and all
other circumstances of the case.”

It thus appears that in awarding alimony, in an action
for divorce, the district court is clothed with a fair meas-
ure of discretion. Indeed, it was frankly conceded upon
the argument, by counsel for the appellant, that it was in-
cumbent upon them to show that the trial court in this
case had abused its discretion in fixing the amount of ali-
mony in order to entitle the plaintiff to a decree of this
court increasing the same.

Having this in mind, we have carefully examined the
bill of exceptions, fromm which we think it fairly appears
that, at the time the district court entered the decree ap- .
pealed from, the value of the defendant’s real estate, after
deducting the incumbrances thereon, was about $16,000;
that his personal property, in the nature.of household fur-
niture, was worth in the meighborhood of $1,000. This
personal property was all given to the plaintiff, and her
permanent alimony, as above stated, was fixed at the sum
of $4,000. Allowances have been made to the plaintiff to
cover the expense of the prosecution of this action,
amounting to $800, which has been paid; thus making
the amount awarded to the plaintiff, in round numbers,
the sum of $5,800. Considering the age-and ill health of
the defendant, and the situation of the plaintiff, we are
unable to say that the decree of the district court fixing
the amount of plaintiff’s permanent alimony, is either in-
equitable or unjust.

There is another phase of this case, however, which it
seems to us must have escaped the attention of the district
court. It was the duty of the defendant to support and
maintain the plaintiff during the pendency of this action,
and up to the time of the entry of the final decree by the
district court. The record discloses that she expended in
that behalf nearly %700, the most of which she was com-
pelled to horrow, for it clearly appears that after their
separation the defendant refused to contribute further to
the plaintiff’s support and maintenance. Therefore, the
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district court should have allowed her this additional
amount, and for the failure to do so she was without doubt
justified in prosccuting this appeal. For that purpose, it
wias necessary for her to employ counsel and incur some
additional expense by way of suit money, which expense
has been awarded to her by this court. Taking this view of
the matter, it would seem that, in order to enable her to
pay counsel fees and recoup herself for the amount of
money which she was required to expend for her support
and maintenance during the pendency of this action, she
should be allowed an additional sum of $1,000, out of
which she should be required to pay her counsel for the
prosecution of this appeal.

We are therefore of opinion that the judgment of the
district court, so far as the allowance of permanent ali-
money is concerned, should be aftirmed; and a decree will
here be entered to that effect; and the plaintiff is allowed
the additional sum of $1,000 for her support during the
pendency of this action and for counsel fees. With this
modification, the decree of the district court is affirmed.

JUDGMENT ACCORDINGLY.

MARTHA M. JOHNSON, APPELLEE, V. MODEL STEAM LAUN-
DRY COMPANY, APPELLANT.

Foep NoviMmser 26,1910. No. 16,207.

1. Master and Servant: ACTION FOR INJURIES: NEGLIGENCE: DIRECTING
verpicT. In an action by a servant against a master or embployer
for personal injuries, sustained while engaged in the master’s
gervice, it is necessary for the plaintiff to prove by competent
evidence that the negligence of the master was the proximate
cause of the injury complained of; and where the plaintift fails
to furnish such proof it is the duty of the trial court to direct
the jury to return the verdict for the defendant.

9. Bvidence examined, tue substance of it stated in the opiniom, and
neld insufficient to sustain a verdict for the plaintiff.
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AprpRAL from the distriet court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Reversed.

Greene, Breckenridge & Maitters, for appellant.
Murdock & Pancoast, contra.

BARNES, J.

Action in the district court for Douglas county to re-
cover damages for personal injuries sustained by the
plaintiff while working in the defendant’s laundry. The
plaintiff had the verdict and judgment, and the defendant
has appealed.

At the close of the evidence the defendant requested the
trial court to direct a verdict in its favor, which was de-
nied, and that ruling is now one of the several errors as-
signed and relied on for a reversal of the judgment. The
allegations of negligence set forth in the amended petition,
on which the cause was tried, were as follows: (a) The
failure to furnish a reasonably safe guard upon the man-
gle on which the plaintiff was working at the time of her
injury; (b) failure to use care and diligence to keep the
machine in a reasonably safe condition; (¢) failure to
warn plaintiff of the danger of the service in which she
was engaged; (d) operating the mangle at its highest rate
of speed; (e) failure to use reasonable diligence to repair
the mangle and keep it in repair; (f) failure to adjust the
mangle so that it could be operated at less than its highest
rate of speed.

The defendant, by its answer, admitted that the plain-
tiff was in its employ when she was injured; avers that
she was familiar with the risks of her service, and the con-
dition of the machine upon which she was at work; that
the injury resulted to her from a risk incident to her em-
ployment; that the negligence of the plaintiff, or a fellow
servant, or an unavoidable accident, caused the injury
complained of;; and denied each and every other averment
- of the plaintiff’s petition.
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It appears that the plaintiff, at the time of her injury,
was a person of mature years, and had been engaged in
laundry work, or working in different laundrics, for some
six years before that time; that her first service in the de-
fendant’s laundry commenced about 3} years before she
was hurt; that at the beginning of her services she worked
on a sheet mangle about the size of the mangle on which
she was working at the time of her injury; that the sheet
mangle had a straight stationary guard, with just enough
space at the bottom of it to let in the sheets, towels, or
other articles that were to go underneath the guard and
through the machine; that this mangle was constructed
with rollers placed over a steam chest which furnished
heat for the ironing, and the rollers pressed the sheets, or
whatever articles were being ironed, down upon this steam
chest. 1In short, that it was a machine precisely like the
one she was working on at the time of the accident, with
the exception that it had a stationary instead of a roller
guard. After working upon the sheet mangle for about
four months the plaintiff went to work for the Kimball
laundry, where she ironed shirt bands, and from there she
went back to the defendant’s laundry, where she worked
for a time on what was called a “coat machine”; that she
worked at different laundries in Omaha where she had ex-
perience with different mangles; that she finally returned
to the defendant, and again went to work upon the sheet
mangle, where she had served for about three months prior
to her injury; that she went to work on the mangle on
which she was hurt on Wednesday before the accident oc-
curred, at about 1 o’clock in the afternoon; that on Thurs-
day morning she fed the mangle from 7 o’clock until noon.
On that day there were five girls at work on the machine;
two on the same side with the plaintiff, feeding, and three
on the other side, folding; and in the afternoon plaintiff
folded and some one else fed the machine,

The following testimony, which we quote from the bill
of exceptions, will show, in plaintiff’s own language, how
well she was acquainted with the machine in question : “Q.
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When did you first notice on this mangle that there was
this revolving guard roller? A. Well, I knew it was a
guard roller. Q. Yes; when did you first notice it? A.
First notice it—why, it was put there for your hands—to
protect your hands; anybody knew that. Q. No, no; when
did you first notice that guard roller? A. Why, you would
have to pass that mangle when you svorked on the sheet
mangle; that mangle was (interruption). Q. You had to
pass that mangle when you were working on the sheet
mangle? A. Yes, sir. Q. And you saw the roller guard
on it then? A. Yes, sir. Q. And you knew that was
what it was for? A. Certainly. Q. And that was a year
or more before you went to work, wasn’t it?—before you
got hurt on it, I mean? A. Yes, sir. * * * Q. You
knew how to feed into that machine, didn’t you? A. I
was showed how. Q. By whom? A. By the head girl.
Q. When were you shown how to feed into that machine?
A. When I worked there before. Q. Into this very ma-
chine? A. This very machine. Q. So you knew wlen you
went to work on that machine how to feed it? A. I fed
with the head girl. Q. And you knew how to feed into
that mangle? A. Yes, at that time. Q. And you knew
when Mr. Drake told you to go to work on this machine,
at that time, you knew how to feed into that mangle?
You hadn’t forgotten how? You knew how to do it, didn’t
vou? A. Yes. Q. You didn’t have to have anybody tell
you how, did you? A. No. Q. Now, you knew that this
guard, this roller guard, revolved when the other rollers
revolved, didn’t you? A. Yes. * * * Q. Now, then,
the next morning, Friday, which was the day you got
hurt, you went to work at 7 o’clock at that mangle, didn’t
you? A. Yes, sir. Q. You didn’t have to be told what
to do that morning when you went to work, did you? A.
Why—Adifferent work, yes. Q. That is, you were told what
kind of work was going into the machine? A. Yes, sir.’
Q. And that was all that was necessary to tell you at that
time? You knew what to do with the work that was given
you to iron, didn’t you? A. Yes. Q. You knew it had to
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be fed into the mangle? A. Yes. Q. And you knew how
to feed it into the mangle? A. Yes. * * * Q. Now,
what kind of work were you ironing that morning? A.
A fringed bed spread.”

It appears that while feeding this fringed bed spread
into the mangle, the plaintiff got her finger caught in the
fringe and was unable to get it out. At the time her fin-
ger was caught the spread had gome about half way
through the machine, and it was necessary to guide it by
holding it with the fingers. She further testified as fol-
lows: “Q. Just before they got caught in the fringe, what
were you doing with your fingers? A. When you feed a
spread, or feed anything in the mangle, you can’t put it in
the mangle and let it go by itself. You have to hold onto
it. Q. You were guiding it there with your fingers, were
you? A. The mangle takes it and you have to hold it. Q.
You were guiding it through the mangle with your fingers,
were you? A. Yes, sir. Q. That was a part of your
business, was it? That was part of the work you had to
do? A. Yes. Q. And you knew that before that morn-
ing, didn’t you? All your experience had taught you that?
A. Taught me what? Q. That that was what you had to
do, guide the articles through the mangle; when feeding
you have to keep them from wrinkling? A. Certainly.
Q. And at the time your fingers got caught that was what
you were doing? A. Yes, sir. Q. And that was what
you were there for—what you were hired for? A. Yes,
sir. Q. Now, how far was your finger, your hand, from
the guard when you first became aware of the fact that you
were caught there? A. Well, the spread was about half
way in the mangle. * * * Q. Now, Miss Johnson,
can’t you state how it was caught? A. Well, it was
caught in"the fringe and pulled me in the mangle; that is
all I know. Q. That is all you know; you don’t know how
it was caught? A. It was caught in the fringe, that is
all T know. Q. And you don’t know how it came to get
caught, do you? A. No, sir.”

It further appears that there was a lever on this man-
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gle, controlled by the operator, to start and stop it; and
the speed at which the rollers would go was also subject
to the control of the operator. The plaintiff herself did not
fix the speed on the morning she was hurt, but it was fixed
by another girl, who was her fellow servant, working upon
the same machine at the time of her injury. When the
bed spread started through the machine it was bound to
go clear through, and anything fastened to or caught in
the spread would have to go through with it unless the
mangle was stopped. It seems clear, therefore, that if
the machine had been equipped with a stationary guard
it would not have prevented the injury, for in that case
the plaintiff’s hand would have been broken, torn and
lacerated instead of being bruised and burned, as was dis-
closed by the evidence.

The plaintiff testified many times that she relied upon
the guard to protect her from being hurt by getting her
hands in the roller. She said she was not afraid of getting
her hand caught, the guard was there to protect it, and
she was positive in her statement that if the guard had
stayed down in the proper place her hand would not have
gone in. She further said that it was necessary in feed
ing into the mangle to keep her hands close up to the ma-
chine, and the guard roller was there as a warning as
well as a guard. '

It thus appears beyond question that the plaintiff was
instructed in regard to her work; that she knew how to
operate the mangle; that she knew what the roller guard
was for; that she had used machines with both roller and
stationary guards; that she knew the speed of the rollers
was regulated by the operator working with her, and who
was her fellow servant. Neither she nor any other witness
testified that the mangle was defective, that the roller
guard was defectively attached, and her sole contention
appears to be that the mangle should have heen supplied
with a stationary guard instead of the roller guard.

The testimony which we have quoted shows exactly how
her hand was drawn into the machine, but it does not dis-

5
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close how her fingers became entangled in the fringe of
the bed spread so that she could not extricate them. It
appears that when she became aware of the fact that her
hand was caught the bed spread was about half way
through the mangle, and her fingers were a foot or more
away from the guard roller; that she called to Miss Taylor,
a fellow servant, who was working by her side, to stop the
mangle, but Miss Taylor did not hear her, or failed to
understand what was the matter; that she called to her
again, and before Miss Taylor could stop the macliine the
plaintiff’s hand was pulled into the rollers, and she thus
sustained the injury complained of.

It appears that the guard roller in question had a play
or uplift of about four inches, and the machine was thus
constructed in order to permit the articles, which were be-
ing ironed, to go under it and into the rollers.

The defendant produced several disinterested witnesses,
men who were skilled in the laundry business, and who
were acquainted with the Intest and best laundry machines
in use at the time of the plaintiff’s injury, who testified,
without exception, that the machine in question was the
latest and best one then in use, and that the roller guard
with which it was equipped was the latest and best safety
device known and in use on such machines. The only
testimony to the contrary was the evidence of one Birdie
Welburn, who testified over the defendant’s objection that
in her opinion a stationary guard was safer than a roller
guard. Her testimony was clearly incompetent, and should
have been excluded by the trial judge.

It appears from all of the evidence contained in the bill
of exceptions that the real cause of the plaintiff's injury
was the accident of her getting her fingers caught in the
fringe of the bed spread which she was feeding into the
mangle, so that she could not extricate them, and the
failure of the girl who was working with her to hear or
heed her cry for assistance in time to prevent her hand
from being drawn into the machine. TUpon this point
plaintiff testified as follows: “Q. The time you were in-
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jured, Miss Taylor was working on the same side of the
mangle with you? A. Yes, sir. Q. And when you had
your hand caught in the fringe you spoke to her and asked
her to stop the mangle? A. I asked her to stop the man-
gle. Q. And she didn’t hear you? A. No, sir. Q. And
you asked her the second time, and she didn’t hear you?
A. No, sir. Q. That is right, is it? A. Yes, sir. Q.
And it was Mr. Drake who stopped the machinery? A.
Jennie stopped the mangle. Q. Oh, after you spoke to
her two or three times? A. Yes, sir.”

From the evidence above quoted, together with other
facts shown by the record, it seems clear that the plaintiff
failed to prove any of the acts of negligence on the part of
the defendant charged in her petition. In Omaha Bot-
tling Co. v. Theiler, 59 Neb. 257, it was said: “The meas-
ure of defendant’s duty to its servants was the care
required by the usual and ordinary usage of the business.
The standard of due care is the conduct of the average
prudent man. The appliances of the company were those
in common and general use. Handled with ordinary care
they were not dangerous. This being indisputably estab-
lished, it follows that the negligence alleged in the original
petition is without any foothold whatever in the proof.”

The foregoing fully describes the situation in the case
at bar. Indeed, all the cases agree that employers are not
insurers of the safety of their employees. Absolute safety
seems to be unattainable, and therefore employers are li-
able for the consequences, not of injury, but of negligence.
The master does not guaranty the safety of his servants;
he is not bound to furnish them with an absolutely safe
place in which to work; but is bound simply to use reason-
able care and prudence in providing a reasonably safe
place in which, and reasonably safe appliances with which,
to work. So far as the evidence in this case goes, it seems
to establish, beyond question, that the defendant had dis-
charged that measure of duty toward the plaintiff. The
case seems to be one of those where the proximate cause of
the injury was an unavoidable accident, and not the fault
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or negligence of the defendant, and there is nothing in the
record from which reasonable minds can reach any other
conclusion. We are therefore of opinion that defendant’s
motion to direct a verdict in its favor should have been
sustained. This view of the case renders it unnecessary
for us to discuss any of the other errors assigned.

The judgment of the district court is therefore reversed
and the cause is remanded for further proceedings.

REVERSED.
FAwcETT, J. not sitting. :

WitLiaAM H. HALL, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT.

FmLEp NoOVEMBER 26,1910. No. 16,213.

1. Bankruptcy: EFFECT OF ADJUDICATION ON GARNISHMENT. A
garnishment of funds belonging to an insolvent person within
four months of the time he is adjudged a bankrupt is, within the
meaning of the bankrupt act of 1898, dissolved and rendered null
and void by the bankruptcy proceedings.

ErrEcr o Act oN STATE Courts. The bankruptcy laws of
congress enacted pursuant to the powers delegated to it by the
federal constitution are binding upon the state as well as the
federal courts, and the state courts are bound to respect the
rights acquired under them.

2,

. The provisions of subdivision f, sec. 67 of the bank-
rupt act (3 U. S. Comp. St. 1901, p. 3450, ch. 541), and the
proceedings of the federal court adjudging an insolvent debtor
a bankrupt are a complete defense to the enforcement of judg-
ments rendered by state courts against a garnishee within four
months of the filing of the debtor’s petition in bankruptcy.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

James E. Kelby and Arthur R. Wells, for appellant.

J. 0. Detweiler, contra.
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BARNES, J.

In the months of June, July, and August, 1907, the ap-
pellee, William H. Hall, the plaintiff in the court below,
was a married man and the head of a family residing in
Douglas county, Nebraska. He was employed by the ap-
pellant as a switchman in its yards at Omaha, and had
formerly lived at Creston, in Union county, Iowa. On pro-
ceedings had in the courts of that state and county, certain
judgments were entered against him, and garnishment
proceedings thereon were prosecuted against the appellant,
the Chicago, Burlington & Quincy Railroad Company, as
follows: On April 25, 1894, one B. N. Torrey recovered
a judgment against Hall in the justice court of Union
county, Iowa, for $24.40 debt, with 6 per cent. interest-
from that date, and $3.80 costs. July 8, 1907, a transcript
of that judgment was filed in the office of the clerk of the

. district court for said county, and on July 26, 1907, an exe-
cution was issued by the clerk of that court on said judg-
ment, which was duly served by the garnishment of the
defendant company as a debtor of Hall. On August 27,
1907, the district court entered a personal judgment
against the railroad company for $39.26 debt, with 6 per
cent. interest from that date, and $17.65 costs. On July 20,
1907, one J. A. Rawls brought suit against Hall in the jus-
tice court of Union county, Iowa, and on July 29, 1907,
judgment was rendered in said action against him for
$52.50 debt, with 6 per cent. interest, and $2.20 costs. On
the same day an execution was issued on that judgment,
and the defendant railroad company was garnished as the
debtor of Hall. On August 10, 1907, a personal judgment
was rendered in said justice court in favor of Rawls and
against the defendant company for $61.60, or so much
thereof as should remain in its hands after the payment of
the judgment rendered in the garnishment proceedings in
favor of B. N. Torrey. In both the Torrey and Rawls
cases the court which rendered the judgment against Hall
had obtained jurisdiction by personal service of the orig-
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inal notice in the state of Iowa as prescribed by the code
of procedure of that state, and the courts rendering said
judgments were courts of competent jurisdiction, and had
personal jurisdiction of Hall and of the Chicago, Burling-
ton & Quincy Railroad Company, the garnishee, together
with the subject matter of said actions.

It further appears that Hall filed a voluntary petition
in bankruptcy in the United States district court for the
district of Nebraska, and on August 7, 1907, was, by that
court, adjudged a bankrupt under the statutes of the
United States. In the schedule which he filed in that court
the bankrupt listed the several judgments above referred
to, and the claim upon which they were founded, and also
listed and claimed as exempt the wages which were due
him from the appellant railroad company for the months
of June and July, 1907, amounting to $187, and on March
18, 1908, the referee in bankruptcy set off these wages to
Hall as exempt under the laws of Nebraska. No other
property was listed, and therefore no trustee in bank-
ruptcy was elected. ,

It is admitted by the parties that Hall was at all of said
times insolvent, and earned the wages in question during
the months of June and July, 1907. In the garnishment
proceedings above referred to the railroad company made
_answer showing its indebtedness on account of said wages,
and it was upon this disclosure that the judgments in the
garnishment proceedings were rendered. It also appears
that, prior to the entry of the judgments against the de-
fendant company above referred to, garmishment pro-
ceedings had been instituted in a case brought by
one Locke against the defendant Hall; that the.
railroad company had paid and satisfied the amount in-
volved in that proceeding, and that the remainder of plain-
tiff’s wages, amounting to $122.40, is the matter now in
controversy; that the defendant railroad company has re-
tained, and still has, that sum in its possession, which was
earned as wages by Hall, as above stated. The defendant
railroad company, claiming that it 'was liable for the pay-
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ment of the judgments rendered against it in the garnish-
ment proceedings above described, refused to pay the
money so remaining in its hands to Hall, who thereupon
brought this action. The suit was commenced in the
county court of Douglas county, and the plaintiff had
judgment. An appeal was prosecuted to the district court,
where he again had judgment, and the railroad company
has appealed to this court.

The appellant’s contention, briefly stated, is as follows:
That the judgments rendered against it in the Iowa courts
are regular and are valid, subsisting liens or claims against
it, which cannot be collaterally attacked or impeached;
that under the Towa law the wages of Hall, a resident of
Nebraska, were subject to garnishment in the ¢ - of
that state, and that the rule of the Iowa courts reiusing
to give effect to Hall’s Nebraska exemptions is valid, and
must be enforced and respected in the courts of this state;
and that such judgments constitute a complete defense to
the plaintiff’s action. On the other hand, it is contended by
the plaintiff that by the terms of subdivision f, sec. 67 of
the federal bankrupt law of 1898 (3 U. 8. Comp. St. 1901,
p. 3450, ch. 541) his adjudication as a bankrupt rendered
the judgments of the Iowa courts against him and the de-
fendant railroad company null and void, and therefore
such judgments are no defense whatever to his right to

recover in this action, and this is the only question pre-
" sented for our determination.

Section 67, subdivision f, of the bankrupt act of 1898,
reads: “All lev1es judgments, attachments, or other liens,
obtained through legal proceedings against a person who is
insolvent, at any time within four months prior to the
filing of a petition in bankruptcy against him, shall be
deemed null and void in case he is adjudged a bankrupt,
and the property affected by the levy, judgment, attach-
ment, or other lien shall be deemed wholly discharged and
released from the same, and shall pass to the trustee as a
part of the estate of the bankrupt, unless the court shall,
on due notice, order that the right under such levy, judg-
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ment, attachment, or other lien shall be preserved for the
benefit of the estate; and thereupon the same may pass to
and shall be preserved by the trustee for the benefit of the
estate as aforesaid. And the court may order such con-
veyance as shall be necessary to carry the purposes of this
section into effect: Provided, that nothing herein con-
tained shall have the effect to destroy or impair the title
obtained by such levy, judgment, attachment, or other
lien, of a bona fide purchaser for value who shall have ac- .
quired the same without notice or reasonasle cause for
inquiry.” :

The effect of the foregoing provisions of the federal
bankrupt law was determined by the supreme court of
Minnesota in Cavanaugh v. Fenley (Chicago Great West-
ern Railway Company, Garnishee) 94 Minn. 505, and it
was there held that all levies, judgments, attachments, or
other liens obtained through legal proceedings against a
person who is insolvent, at any time within four months
prior to the filing of his petition in bankruptcy, shall be
deemed null and void in case he is adjudged a bankrupt,
whether such proceeding was voluntary or involuntary;
and that the garnishment of funds belonging to an in-
solvent person within four months of the time he is ad-
judged a bankrupt is, within the meaning of the bank-
ruptcy act, dissolved and rendered null and void by the
bankruptcy proceedings, notwithstanding the insolvent
person made no reference in hig schedule of assets to the
- fact that the indebtedness had been garnished.

This rule, so far as we have been able to ascertain, has
been generally adopted or followed by the courts of the
other states wherever the question has been presented to
them. D. 0. Wise Coal Co. v. Columbie Lead & Zinc Co.,
128 Mo. App. 249; Armour Packing Co. v. Wynn, 119 Ga.
683; Wood v. Carr, 115 Ky. 303 ; Alezander v. Wilson, 144
Cal. 5; and Thompson v. Ragan, 117 Ky. 571.

This question has also been many times before the fed-
eral courts. In In re Beals, 116 Fed. 530, it was said:
«Under bankruptcy act 1898, sec. 67f. an adjudication in
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bankruptcy, whether in voluntary or involuntary proceed-
ings, renders void a judgment against a garnishee rendered
in an action brought against the bankrupt within four
months prior to the filing of the petition, and when he was
insolvent, and discharges the garnishee from liability
thereon, and such judgment must thereafter be treated as
a nullity whenever drawn in question, whether directly or
collaterally.” 1In In re Tune, 115 Fed. 906, this question
was presented, and it was said: “Whatever benefit results
from the annulment of attachment liens extends to exempt
property as well as to that which is not exempt. It is the
policy of the law to allow the bankrupt, as well as credit-
ors, to benefit by the changed status.” The case of Clarke
v. Larremore, 188 U. 8. 486, was one which involved the
construction of the provisions of the bankruptcy law in
question in this case, and it was said by Mr. Justice
Brewer: “As judgment, execution and levy were all with-
in four months prior to the filing of the petition in bank-
ruptcy, the lien created thereby became null and void on
the adjudication of bankruptcy. This nullity and inva-
lidity relate back to the time of the entry of the judgment
and affect that and all subsequent proceedings. The lan-
guage of the statute is not ‘when’ but ‘in case he is ad-
judged a bankrupt, and the lien obtained through these
legal proceedings was by the adjudication rendered null
and void from its inception.”

From the foregoing authorities, it seems clear that the
plaintiff’s contention should be upheld.

In support of defendant’s position, our attention is di-
rected to the case of Lockwood v. Exchange Bank, 190 U.
S. 294, which seems to be greatly relied on by counsel. We
think the facts of that case clearly distinguish it from
" the one at bar. There it appeared that the creditor held a
contract against the bankrupt entered into more than four
months before the filing of his petition in bankruptey by
which he specially waived and renounced all his right to
the homestead exemption allowed him by the laws of the
state of Georgia or the United States; and that such con-
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tracts or waivers were generally upheld and enforced by
the courts of that state. Therefore the federal court de-
clined to administer and distribute the exempt property
as an asset of the bankrupt and withheld his discharge un-
til a reasonable time should elapse to enable the creditors
to assert, in the state court, their rights to subject the ex-
empt property to the satisfaction of their claims under the
waivers given as security therefor.

From an examination of the other cases cited by counsel
for the defendant, it would seem that they are distinguish-
able from the case at bar, and afford us no substantial au-
thority for a reversal of the judgment of the district court.

It is further contended that the courts of the state of
Towa may proceed to collect the judgments rendered by
them against the defendant, and that by so doing it will be
compelled to pay them. We are of opinion that those judg-
ments cannot be enforced, and that it is not at all likely
that either the courts or the judgment creditors will make
any attempt to enforce their payment. The bankruptey
laws of congress enacted pursuant to the powers delegated
to it by the federal constitution are binding upon the state
as well as the federal courts; the state courts are bound
to respect the rights acquired under them, and it is not to
be believed that any of our state courts will attempt to
override or nullify any of such laws. But, if any such at-
tempt is made, the bankruptcy proceedings furnish a com-
plete and adequate defense thereto.

For the foregoing reasons, the judgment of the district

court is right, and it is therefore
AFFIRMED,

JoEN M. WYMAN, APPELLANT, V. S. A. SEARLE, APPELLEE.
Foep NoveMser 26,1910. No. 16,172.

1. Taxation: FoORECLOSURE OF LiEN: DENIAL OF TITLE OF ASSIGNEE:
BURDEN OF Proor. If a defendant denies the plaintifi’s title as
assignee of a certificate of tax purchase, the burden of proof is
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upon the plaintiff to establish his title, and possession of the
certificate without proof that it was assigned to, or owned by,
him will not satisfy that burden.

OFFER To CONFESS JUDGMENT. In such a case, if the
certificate represents taxes levied for general purposes, and assess-
ments made by the officers of an irrigation district, an offer in
the defendant’s answer to confess judgment for the general taxes
does not admit the plaintiff’s title to the lien created by the
district assessments.

SALE OF WrONG TRACT: SUBROGATION. A county treasurer
has no authority to sell one tract of land for the taxes levied
upon another and distinct parcel of real estate; but, if the tracts
were separately assessed and taxed, the sale will subrogate the
tax purchaser to the lien of the public.

4. Judgment: IkrIGATION Di1sTRICTS: CONFIRMATION OF BOND ISSUES:
EXCHANGE OF BoNDS F.R PROPERTY. A special proceeding prose-
cuted under section 59 et seq., ch. 70, laws 1895 (Comp. St. 1895,
ch. 93¢, art. III, sec. 59 et seq.) is an action in rem, and, if the
court acquired jurisdiction of the subject, its decree cannot be
successfully assailed in a collateral proceeding; but the statute
does not authorize the court to confirm the exchange of bonds
for property.

5. Waters: IRRIGATION DisTrICTS: EXCHANGE OF BONDS FOR PROPERTY.
Section 10 of the act, suprg, in 1897 authorized the directors of
an irrigation district to exchange its bonds at par to pay for
frrigation works, ditches, canals and reservoirs constructed or
partially comstructed within the district, and that authority is
not limited by the provisions of section 14 of the act.

Bonps: Bowa FmE PurcHAsERs. If the records of
an irrigation district do not disclose that its directors were
financially interested in the sale of an uncompleted ditch by
another corporation to the district, an innocent holder for value
of the district bonds delivered as a consideration for that sale
may enforce payment thereof.

6.

1. : . TaxEs: AUTHORITY To LEvY. Section 19 of the act,
as amended by chapter 78, laws 1899, authorizes the directors
of an irrigation district to levy taxes upon all real estate gub-
ject to taxation within the district for the purpose of creating
a fund to pay for the upkeep of the ditch and the incidental
expense of the district.

8. : : :  COLLECTION: ATUTHORITY OF COUNTY
TREASURER. Said section, as amended by chapter 78, laws 1899,
authorizes a county treasurer to receive in satisfaction of a
general district tax warrants drawn upon the fund, but the
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treasurer has no authority to accept the district bonds, or
coupons clipped therefrom, in satisfaction of the general levy,

9. : : : H i SusrocaTiON. The
mistake of a treasurer in accepting coupons in payment for
district general taxes will not deprive the public of its right to
collect such taxes, nor will such payment subrogate the purchaser
to the rights of the district.

10.

PAYMENT FOR CONSTRUCTION WORK. Prior to March
31, 1899, the directors of an irrigation district did not have
authority to obligate the district to pay for construction work
until they had first created a construction fund.

11. Judgment: CONCLUSIVENESS: CANCELATION OF IRRIGATION DISTRICT
Taxes. A bona fide purchaser for value of land for the taxes
levied thereon by an irrigation district is not bound by a decree
against the county treasurer and the district canceling those
taxes, but entered in an action commenced subsequent to his
purchase, and to which neither he nor his predecessor in title
was & party.

12. Taxation: TENDER: INTEREST. If a property owner tenders the
treasurer the amount of his general tax, but retuses to pay an
invalid assessment, he should not be required to pay interest
thereafter, provided he has been at all times subsequent thereto
able, ready and willing to pay his taxes, but the proof should be
clear and satisfactory to give him the benefit of the rule, and
it will not be extended to doubtful cases nor to an instance where
the property owner has offered, in an answer to a petition for
the foreclosure of the tax llen, to pay the legal taxes with
interest.

13. Estoppel: SALE oF LAND SusseEcT T0 TAXES. The owner of real
estate is not estopped to deny the legality of taxes levied thereon
because he sold the land entirely on credit subject to taxes, and
received title back from his grantee by a deed which also excepted
taxes, if, as a matter of fact, the taxes formed no part of the
consideration for the last transfer.

14. Waters: IRricaTION DistRICTS: VALDITY OF TAX: ESTOPPEL.
If the owner of real estate situated in an irrigation district
receives no benefit from the construction of a ditch or from the
water flowing therein, and no other grounds for an estoppel
exist, he is not estopped from denying the legality of taxes laid
to pay for that improvement.

APPEAL from the district court for Loup county: JAMES
N. PavL, JUDGE. Reversed,



VoL. 88] SEPTEMBER TERM, 1910. 29

‘Wyman v. Searle.

A. 8. Moon and E. J. Clements, for appellant.
C. 1. Bragg, 8. A. Searle and H. A. Robbins, contra.

Roor, J.

This is an action to foreclose an alleged tax lien. The
plaintiff prevailed as to part of his demand and has ap-
pealed. The defendant Searle has prosecuted a cross-
appeal.

Some of the questions of law presented for our conmsid-
eration should be determined, because they will be in-
volved if the case is again tried in the district court. Mr.
Searle will be referred to as the defendant. The defend-
ant owns the east half and the northwest quarter of the
northwest quarter and lot 4 in the southwest quarter of
the northwest quarter of section 10, in township 22 north,
of range 20 west of the sixth P. M. in Loup county, Ne-
braska. He also owns lot 3 in the southwest quarter of
said section. The Loup river severs about 12 acres in the
southwest corner of the northwest quarter from the re-
mainder of said quarter section, and divides about 18
acres in the northeast cormer of the southwest quarter
from the remainder of that quarter section. The last tract
is described as lot 3.

In 1894 certain individuals residing in the neighborhood
of the defendant’s land incorporated under the name of
the Newton Irrigation Company for the purpose of con-
structing an irrigation canal and through that agency
partially dug said ditch. In July, 1895, the stockholders
of said corporation, in conjunction with other persons,
formed amn irrigation district under the provisions of
chapter 70, laws 1895 (Comp. St. 1895, ch. 93a, art. IIT),
for the purpose of acquiring the ditch and franchises of
the irrigation company and completing said irrigation
project. After the district was formed an estimate was
made by an engineer of the extent and cost of the proposed
ditch, including the value of the ditch to be acquired from
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the company, and the electors within the district voted to
authorize the execution and issuance of 210 district bonds,
each one of the par value of $100, to pay for said improve-
ments. The litigants stipulated that the district court
for Loup county, upon the application of some person not
" described in the stipulation, confirmed the organization of
said district and the issuance of said bonds. The bill of
exceptions discloses that the directors of the district while
in session passed a resolution authorizing the secretary,
upon receipt of a warranty deed from the irrigation com-
pany conveying all of its property to the district, to de-
liver to said company 175 of the district bonds to be ac-
cepted by the company at par. Subsequently, in 1897,
the deed was received and 174 of the bonds were delivered
to the company. Thereafter A. C. Abbott contracted with
the district to complete the ditch and equip it with all
necessary appliances. Mr. Abbott performed his contract
to the satisfaction of the directors of the district and its
bonds numbered 1 to 10, inclusive, were delivered to him
June 8, 1898, and its bonds numbered 11 to 31, inclusive,
were delivered to him November 26, 1902, in payment for
his services. Prior thereto the bonds had been advertised
for sale, and Abbott had bid 95 per cent. of the par value
therefor. He did not pay cash for the bonds, but accepted
them at par upon his demand against the district. In the
years 1897 to 1903 all lands subject to taxation in the dis-
trict were taxed to create an interest fund and a district
general fund. The defendant refused to pay those assess-
ments, and the county treasurer refused to accept payment
for state, county and school district taxes unless at the
same time the district taxes were paid. In August, 1905,
at private tax sale, a Mr. Bleakley procured from the
treasurer a tax sale certificate for the northwest quarter
of said section 10, and the plaintiff alleges that he is the
owner of that certificate and the lien evidenced thereby.
In December, 1907, the district court for Loup county
rendered a decree in an action wherein a Mr. Strohl and
the defendant herein and other owners of land within the
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irrigation district were plaintiffs, and =aid district, the
irrigation company and the officers of those corporations.
as well as the county treasurer and other individuals, were
defendants, and adjudged that the bonds paid to Abbott
for his work and certain other bonds in the hands of
parties to that suit were void; that 21 bonds owned by a
Mr. Tillman, defendant in that action, were valid; and
that the court did not know, and would not attempt to
determine, whether bonds held by individuals not parties
to that suit were void or valid, but canceled all taxes levied
by the officers of said district. The record does not dis-
close whether said suit was pending at the time the
Bleakley certificate of tax sale was issued, but we assume
from statements made at the bar during oral argument
that the sale preceded the institution of that suit. The
district court forclosed a lien in plaintiff’s favor for the
general taxes and for the taxes levied for maintaining the
ditch, but held that all of the taxes levied for interest
upon the irrigation district bonds were invalid.

Most of the questions material for an understanding
of the rights of the parties and properly presented in the
record can be disposed of upon the defendant’s cross-ap-
peal. In the first place, the defendant argues that the
plaintiff does not own the certificate in suit. An assign-
ment purporting to have been made by Mr. Dleakley ap-
pears upon the back of the instrument, but there is no
proof that he made the assignment or parted with his title
to the certificate. The plaintiff admits in his testimony
that he received the irstrument from a Mr. Lashmett,
and'that the name of Lenora Lashmett, the first assignee,
if the instrument were assigned by Bleakley, was indorsed
after Mrs. Lashmett departed this life. By section 20,
art. III, ch. 93¢, supra, taxes levied by the directors
of irrigation districts are made a lien upon the real estate
affected thereby, and all of the provisions of the revenue
law for the collection of taxes apply to irrigation district
taxes. Section 117, art. 1, ¢ch. 77, Comp. St. 1901, in force
at the time the taxes in suit were levied, and section 210,
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art. I, ch. 77, Comp. St. 1909, in force at the time this case
was commenced, provide that a certificate of tax purchase
“shall be assignable by indorsement, and an assignment
thereof shall vest in the assignee, or his legal representa-
tive, all the right and title of the original purchaser.”
There being no evidence that Bleakley assigned the certi-
ficate or that Mr. Lashmett had any title thereto, the
plaintiff has not proved title to the certificate. Schroeder
v. Nielson, 39 Neb. 335. This defense does not apply to
the general taxes because the defendant in his answer
offers to confess judgment therefor, but he does not there-
by waive his defenses to the irrigation taxes nor admit
that the plaintiff owns any lien created by those levies.
Avery v. Strauw, 30 Me. 438; Griffin & Adams v. Harriman,
74 Ta. 436.

The defendant complains that the county treasurer in-
cluded in the certificate the taxes levied upon lot 3, in the
southwest quarter of section 10, and the proof supports
his contention; but, if we understand the court’s decree,
those taxes are not made a lien upon the defendant’s land
gituated in the northwest quarter of that section, nor does
the plaintiff recover therefor against lot 3 in the south-
west quarter thereof.

It was argued at the bar by the defendant that inasniuch
as the certificate described ae northwest quarter of the
section, a part whereof he did not own, and also included
taxes levied upon lot 3 in the southwest quarter, the cer-
tificate and the tax are alike void. In Spiech v. Tierncy,
56 Nel. 514, we held that, where contiguous tracts of land
owned by different parties at the time taxes are levied
thereon are jointly valued for taxation and taxed, the tax
cannot-be apportioned and is void; but in the case at bar
each lot and 40-acre tract is separately assessed and taxed,
so that, while the sale and certificate are irregular, the
transactions are sufficient to subrogate the purchaser to
the lien and all of the rights of the public with respect to
the tracts of land owned by the defendant and situated
in the northwest quarter of the section, but the decree
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should not describe the entire quarter section because the
title of the owner of the fractional lot south of the Loup
river, but in the northwest quarter of section 10, would
be clouded thereby. Having determined that the evidence
is insufficient to sustain the plaintiff’s title to the public’s
lien for the district taxes, we should either modify, and,
as modified, affirm, the decree of the district court, or re-
verse the decree and remand the cause for another trial.
We conclude the latter course should be pursued becanse
the plaintiff should be permitted to prove title to the cer-
tificate in suit and the validity of the tax involved in this
foreclosure. It is the settled policy of the law in Ne-
braska to protect a tax purchaser to the extent that his
money has satisfied valid tax liens upon the real estate de-
scribed in his certificate of purchase. Grant v. Burtholo-
mew, 57 Neb, 673; Carman v. Harris, 61 Neb. 635. If the
proceedings prosecuted in the district court for ILoup
county, wherein a decree was rendered confirming the
organization of said district, were commenced by some
person having authority- to do so, and the court acquired
jurisdiction to render its judgment, that decree cannot be
successfully assailed in a collateral proceeding. [3oard of
Directors of Alfalfa [rrigation District v. Collins, 46 Neb.
411; Crall v. Poso Irrigation District, 87 Cal. 140; Rialto
Irrigation District v. Brandon, 103 Cal. 384; Fallbrook
Irrigution District v. Bradley, 164 U. 8. 112, If the district
were created, the statute (Comp. St. 1899, ch. 93a, art. ITI,
sec. 19) authorized its officers to levy an annual general
tax upon the real estate in the district subject to taxation
to pay for the upkeep of the ditch and the incidental ex-
pense of the district. Part of the tax lien foreclosed by the
district court is represented by a district general tax.
Bleakley paid and the county treasurer reccived in pay-
ment for all of the irrigation tax, the general levy as well
as the bond interest fund, coupons clipped from certain of
the district bonds. Section 19 of the act under considera-
tion, as amended by chapter 78, laws 1899, authorizes the
treasurer to receive in satisfaction of a general levy war-
6
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rants drawn upon that fund, and for a hond interest levy
coupons clipped from district bonds, but no officer is au-
thorized to receive the coupons in payment of a general
levy. Neither the state nor any of its subdivisions can be
deprived of its revenue or of the lien created thereby by a
mistake of the tax collector. Johnson v. Finley, 54 Neh.
733. The decree is therefore erronenus in so far as it fote-
closes a lien for the district general levy. Mr. Bleakley,
the tax purchaser, did not acquire a lien for district in-
terest taxes, unless he paid thercfor in cash or in coupons
clipped from valid bonds or bonds purchased by some of
his predecessors in title under such circumstances as to
constitute them bone fide holders thereof.

The defendant argues that since it appears that the
officers of the irrigation company conspired with the dis-
trict directors and the engineer, upon whose estimate the
bond election was held, to grossly overestimate the value
of the uncompleted ditch of the irrigation company, and
since the officers of the district were stockholders in the
company, the holders of the 174 bonds delivered to pay for
that ditch did not acquire title to those securities. It is
also argued that section 24 of the act is a limitation upon
the power of the directors of the district, and compels them
to sell its bonds and create a fund before they can im-
pose a liability upon the district for the purchase or the
construction of a ditch. Section 10 of the act aforesaid
provides, among other things: “Said board shall also
have the right to acquire by purchase any irrigation
works, ditches, canals or reservoirs already constructed or
partially constructed for the use of said district. In cage
of purchase the bonds of the district hereinafter provided
for may be used at their par value in payment.” Prior to
the amendment of section 24 in 1899, it did not refer to
the exchange or sale of bonds, and was not intended to
limit the specific authority theretofore granted the di-
rectors by section 10, supra. The provisions of section 14
of the act, to the effect that no bonds shall be sold until
the directors shall make and enter upon the records a
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resolution of their intention to sell the bonds and shall
have advertised them for sale, is a plain limitation upon
the power of the directors to sell, and as plainly not a
limitation upon their authority to exchange, the district
bonds. There is nothing in the context or general pur-
pose of the original act to in any manner modify the fore-
going construction of said section. The directors, there-
fore, were authorized to use the district bonds at par to
pay for an uncompleted ditch within the district. We
find nothing in the records of the district to advise a
stranger that its officers were financially interested in the
irrigation company, or that they had acted fraudulently or
irregularly in purchasing the company’s property. ‘The
decree of confirmation hereinbefore referred to does not
adjudicate the legality of the transfer of the bonds to the
irrigation company. The statute only authorizes a con-
firmation of bonds issued for the purpose of sale. Stim-
son v. Alessandro Irrigation Co., 135 Cal. 389.

Prior to the amendment of section 24 in 1899, the di-
rectors did not have authority to exchange its bonds in
payment for construction work nor to.enter into contracts
in the name of the district until a construction fund had
been created by the sale of its bonds. No construction
fund existed at the time the aforesaid contract was made
with Mr. Abbott and the contract is therefore void. Lin-
coln & Dawson County Irrigation District v. McNeal, 60
Neb. 613; Stimson v. Alessandro Irrigation Co., supra;
Leeman v. Perris Irrigation District, 140 Cal. 540;
Stowell v. Rialto Irrigation District, 155 Cal. 215.
Whether any or all of the bonds issued by the district or
the -coupons clipped therefrom were at any time in the
bands of innocent purchasers is not apparent from the
record before us, and we do not desire to embarrass a fu-
ture trial of the case by any suggestions upon that sub-
ject. It is apparent that coupons clipped from some of
those bonds were transferred by Mr. Bleakley to the
county treasurer in payment of the interest tax levied
upon the defendant’s land, but the record discloses such
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fraud and bhad faith on the part of the directors in issn-
ing all of the honds referred to that it devolved upon the
plaintiff to bring forward evidence to prove that either he
or some person through whom he claimed title to the cou-
pons in question was an innocent purchaser. HHaggland
v, Stuart, 29 Neh. 69; Violet v. Rose, 39 Neb. 660; Kelian
v. Calhoun, 43 Neb. 157; National Bank v. Miller, 51 Nebh.
156; Thompson v. West, 59 Neh. 677; Lahrman . Bau-
mann, 76 Neh. 846, The district court for Loup county in
the case of Strohl against Newton Inrigation district, can-
celed all taxes levied by the officers of that district, but
that decree does not affect the right of a holder of the
bonds who is not in privity with the parties to that action
to enforce amny legal claim he may have against the dis-
trict. Helphrey v, Redick, 21 Neb. 80; Clapp v. Otoe
County, 45 . C. A. 579; Kinney v. Fastern Trust & Banl-
ing Co., 59 C. C. A. 586; Hawley v. Fuirbunks, 108 U. S.
543. The defendant’s land, however, should be held for
no more of the district tax levy than was paid for by cou-
pons owned at some period by a boua fide holder.

The proof of the defendant’s tender to pay state, county
and school taxes levied .pon his land is not so definite as
to time and amount as to bring him within the protection
of the rule annnounced in State v. Several Puarcels of
Land, 80 Neb. 424, and his offer in his answer to confess
judgment for those taxes, with interest, justiiied the dis-
trict court in adding interest to the principal.

The plaintiff, in support of his appeal, argues that
since the defendant, subsequent to the levy of the taxes
in dispute, conveyed the land by a deed which excepted
those taxes, and thereafter received title to the real estate
by a deed which also excepted all taxes, he is within the
rule announced in Eddy v. City of Omaha, 72 Neb. 550.
In the cited case invalid assessments were deducted from
the purchase price of real estate, and we held that the
grantee was estopped from denying the validity of the
taxes which formed part of the consideration for his pur-
chase. But in the case at bar the defendant sold the lIan:
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upon credit. Subsequently the grantee, not having paid
any of the purchase money, reconveyed the real estate to
Mr. Searle and paid rent during the time said grantee
controlled the land. The taxes formed no part of the con-
sideration moving from Mr. Searle for the transfer of title
to him, and the transaction does not estop him from de-
fending against the tax in question. Nor do we think
there is any proof to support the argument that, by reason
of using water from the ditch, the defendant is estopped
from questioning the tax. The evidence is undisputed
that the defendant made no use of the ditch and that
his land was not increased in value by reason of its con-
struction,

The judgment of the district court is reversed, the cause
is remanded for further proceedings, and the costs of this
appeal are taxed to the plaintiff,

REVERSED.

BURTON T. JUDSON ET AL., APPELLEES, V. MARY SHERIDAN
CREIGHTON BT AL., APPELLANTS,

Fmep Novemser 26,1910. No. 16,176.

1. Executors and Administrators: HOMESIEAD: LIABILITY FoR DEBTS oF
EsTtATE. Where a homestead is selected during the lifetime of
both husband and wife, and after the death of one the survivor
resides upon the premises during his or her life, the real estate
is not subject to sale for the satisfaction of the debts of either,
which are not a lien thereon, nor to pay the costs of administer-
ing the estate of such survivor; but, if the title holding spouse
dies intestate, the title descends to his or her heirs, whether
direct or collateral, exempt from such debts.

AssErs. The property described in subdivision 1, sec. 176,
ch. 23, Comp. St. 1901, is not an asset in the hands of an adminis-
trator whose decedent died in 1902.

3. Trial: REFUSAL TO SUBMIT ISSUE: INSUFFICIENCY OF EVIDENCE.
It is not error for the court to refuse to submit to the jury a
defense of equitable estoppel where the evidence Is insufficient
to sustain a material element of that defense.
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APpPEAL from the district court for Webster cbunty:
HARRY 8. DUNGAN, JUDGE. Affirmed.

L. H. Blackledge, for appellants.
W. C. Dorsey, contra,
Roor, J.

This is an action in ejectment and for rents and profits.
The plaintiffs prevailed, and the defendants appeal.

The plaintiffs are collateral heirs of DeJay Judson, de-
ceased, who departed this life intestate in February, 1902,
a resident of Harlan county, leaving no widow or direct
heirs him surviving. The property in controversy was the
homestead of Mr. Judson and his wife. Because the par-
ties have presented this case upon the hypothesis that Mr.
Judson held the legal title to said premises, and for no
other reason, we shall adopt that theory.

In 1903 the administrator of Mr. Judson’s estate, acting
under a license of the district judge, sold the premises in
controversy, in connection with two other lots, tv tiic de-
fendants’ grantor. The sale was confirmed and a deed
duly issued. The defendants argue that since the decedent
left him surviving no widow, children or other persons de-
pendent upon him for support, the homestead was sub-
ject to sale for the payment of his debts. Section 17, ch.
36, Comp. St. 1901, is as follows: “If the homestead was
. selected from the separate property of either husband or
wife it vests, on the death of the person from whose prop-
erty it was selected, in the survivor for life and afterwards
in his or her heirs forever, subject to the power of the de-
cedent to dispose of the same except the life estate of the
survivor by will. In either case it is not subject to the
payment of any debt or liability contracted by or existing
against the husband and wife or either of them previous to
or at the time of the death of such husband or wife, ex-
cept such as exists or has been created under the pro-
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visions of this chapter.” The exceptions referred to are
mechanics’, laborers’, and vendors’ liens, and mortgages
duly executed. Section 3, ch. 36, supra. It is not con-
tended that the lots in controversy were sold to satisfy a
mortgage debt or a lien. The words “in either case” in
section 17, supra, refer to the selection of the homestead.
First Nat. Bank v. Reece, 64 Neb. 292. Proof of residence
is evidence of such selection. Hobson v. Hugtable, 79
Neb. 334, 340. If a homestead has been selected and the fee
holding spouse survives his or her consort, such survivor
may hold the homestead free from the demands of credit-
ors. First Nat. Bank v. Reece, supra. The legislature
has provided that the homestead shall descend free from
all debts contracted by the husband or the wife, so that
the heirs take title free from all claims of their decedent’s
creditors. The property, therefore, was not subject to sale
for the satisfaction of DeJay Judson’s debts. Tindall v,
Peterson, T1 Neb. 160; Bizby v. Jewell, 72 Neb. 755;
Brandon v. Jensen, 74 Neb. 569; Holmes v. Mason, 80
Neb. 448. There is ample evidence in the record to ‘s
tain the plaintiffs in their assertion of heirship. Tk, de-
cree of the county court adjudicates that relstion and
concludes the defendants upon that issue.

The defendants further contend that the plastiffs are
estopped to maintain this action because they accepted
part of the proceeds of the administrator’s sale witk
knowledge of the source from whence that money came, As
we understand the record, the evidence to sustain this is-
sue may be summed up as follows: The defendants intro-
duced in evidence the record of the administrator’s appli-
cation for license to sell four lots, including the property
in controversy, the orders made by the district judgse, the
administrator’s deed, and the final order of distribation,
together with the receipts of the heirs, and this evi¥:nce is
supplemented by an admission that the homestead ‘was de-
seribed in the administrator’s inventory and statements
in the depositions of two of the plaintiffs that they
knew their decedent’s home had been sold by the adminis-
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trator and that they were represented by counsel in the
settlement of the estate. The district judge, upon the ap-
plication for license, found that the debts against Judson’s
estate amounted to $815, the costs of administraton would
amount to $250, and that the value of the personal assets
of the deceased did not exceed $156.86. It appears that
the administrator received $985 for the four lots. It fur-
ther appears from the final order made by the county
court that, after the administrator had paid all of the
debts of the deceased and the costs of administering his
estate, there remained in his possession $59.50, which the
court ordered distributed among the plaintiffs as the heirs
of the deceased. The money was thus distributed in sums
ranging from $1.70 to $11.50. It nowlere appears that the
administrator reported to the county court the proceeds of
the sale of the homestead, or that he used that money to
pay the debts of the deceased, or that the money dis-
tributéd came from that fund. The administrator was a
witness for the defendants, but was not interrogated upon
this subject. It may be that the administrator did not
receive any personal assets of the estate other than the
$156.86 hereinbefore referred to; but if he did not, and
there were no other personal assets of the deceased in exist-
ence at the time of his death, that money was exempt from
the claims of creditors and the costs of administering the
estate. In that event the heirs were entitled to the money
by virtue of subdivision 1, sec. 176, ch. 23, Comp. St. 1901.
In re Estate of Fletcher, 83 Neb. 156; I'n re Estate of Man-
ning, 85 Neb. 60; In re Fstate of Leavitt, 85 Neb. 521.
If any of the proceeds of the sale of the homestead were
received by the plaintiffs, that fact could easily have heen-.
established by the testimony of the administrator. To
say the fact should be deduced from the evidence in this
record is to indulge in mere conjecture. In our opinion,
the district judge committed no error in refusing to sub-
mit the issue to the jury. Chicago, R. I. & P. R. Co. v.

Sporer, 69 Neb. 8; Sattler v. Chicago, R. I. & P. R. Co.,
71 Neb. 213.
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We find no error in the assignments argued, and the
judgment of the district court is
AFFIRMED,

MICHAEL LYONS, APPELLANT, V. HUGH A. ALLEN,
APPELLEE,

Foep NovEMBER 26,1910, No. 16,192.

Mortgages: FORECLOSURE: ALLEGATIONS ANXD Proor. In an action to
foreclose a real estate mortgage, the plaintiff is required to
allege, and, if the allegation is denied, to prove, that no proceed-
ings have been had at law for the recovery of the debt secured
thereby, and if the mortgage, subsequent to maturity, has been
owned by successive parties, the plaintiff should at least make
prima facie proof that no such an action has been commenced
by any of those persons.

APPEAL from the district court for Holt county: WiL-
LIAM H. WESTOVER, JUDGE. Affirmed.

W. R. Butler and Sullivan & Ruit, for appellant.
M. F. Harrington, contra.

Roor, J.

This is an action by the assignee of a mortgage to re-
deem from a tax foreclosure sale and to foreclose said
mortgage. The defendant prevailed, and the plaintiff ap-
peals.

It appears from the record that in February, 1889,
Henry 8. Davis, the owner of the land in controversy, exe-
cuted a note to the Showalter Mortgage Company payable
in five years, and to secure payment thereof executed a
mortgage upon said real estate. February 11, 1902, the
mortgagee assigned said note and mortgage to Ida A.
Davis, and the assignment was duly recorded in Janu-
ary, 1905. During the year 1902 the plaintiff became
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the owner of said note. In conformity with the require-
ments of section 850 of the code, the plaintiff alleged
“that no proceedings have been had for the recovery,
at law, of said debt secured by said mortgage, nor has
said debt, or any portion thereof, been collected and
paid.” The defendant in his answer denied these allega-
tions. The plaintiff did not appear at the trial of the case,
but Mr. Butler, his counsel, testified in effect that since
February, 1902, a date inferentially fixed as the com-
mencement of the plaintiff’s title to the note, no action at
law had been commenced to collect the debt. No other tes-
timony was offered upon this subject. The note is not in
the bill of exceptions, nor were any indorsements thereon
offered in evidence; the note matured in February, 1894,
and there is no proof that, during the eight years interven-
ing between that date and the time we may assume the
plaintiff acquired title to the note, an action was not com-
menced thereon. The present owner of the land did not
execute the note or promise to pay it, nor is the payor a
party to this action.

In Carter v. Leonard, 65 Neb. 670, we held that where
the allegation that no action at law had been commenced
to collect the mortgage debt is denied in the answer, and
the mortgage has been the property of several successive
parties, the plaintiff should make prima facie proof that no
action had been commenced by any of those persons. The
evidence in the case at bar is almost parallel with that in-
troduced in McDowell v. Markey, 77 Neb. 141, where the
parties occupied practically the same relation with re-
spect to each other as do the litigants in the case at bar.
In the cited case, a judgment for.the defendants was
affirmed.

We should not be understood as holding that no evi-
dence other than the testimony of every owner of the note
and mortgage will suffice to prove the truth of the allega-
tions required by section 850 of the code, but the plaintiff
should at least prove facts and circumstances from which
a court may reasonably deduce the ultimate facts. If the
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payor of the note owns the mortgaged premises at the
time the foreclosure suit is commenced, less evidence
should be required to prove those allegations than in a
case like the one at bar where the real estate has passed
into a third person’s hands without any obligation on his
part to pay the mortgage debt. McLanahan v. Chamber-
lain, 85 Neb. 850. In our view of the case, it is unneces-
sary to discuss the assignments argued in the plaintiff’s
brief.
The judgment of the district court is right, and is

AFFIRMED,

IN RE ASSESSMENT OF BANKERS LIFE INSURANCE COMPANY,

NoOvVIA Z. SNELL, APPELLANT, V. LANCASTER COUNTY ET AL.,
APPELLEES.

Fep NoveEMEBER 26, 1910. No. 16,195.

1. Taxation: REDUCTION OF ASSESSMENT: RIGHT oF APPEAL. A tax-
payer in Nebraska may appeal from an order of a county board
of equalization sustaining another taxpayer’s complaint that his
property has been assessed too high, although the appellant did
not file objections with, or appear before, that board.

2. : T + Dissmissar. 1f the appellant in his notice
to the parties interested states that he is a taxpayer in the county
and the owner of a definitely described tract of land therein,
and also states in his petition that he is a taxpayer in the county,
his appeal should not be dismissed without a trial for the alleged
reason that he is not a taxpayer.

APPEAL from the district court for Lancaster county :
ALBERT J. CORNISH, JUDGE. Reversed.

Novia Z. Snell, pro se.
Charles O. Whedon, contra.

Roor, J.
June 8, 1908, the county assessor of Lancaster county,
without notice to the Bankers Life Insurance Company,
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increased the valuation placed upon its personal property
in the schedule prepared by the officers of the company.
June 30 the board substantially reduced said assessinent.
July 10, Mr. Snell, appellant herein, served written no-
tice upon the board, the county clerk, the county of Lan-
caster and the company that he would appeal from said
order, and thereafter filed his petition in the district court
with a transcript of said proceedings. On motion of the
company the appeal was dismissed. Mr. Snell appeals.
The only question presented for our consideration is
whether Mr. Snell had the right to appeal to the district
court without having first appeared before the board of
equalization. Section 12, art. I, ch. 77, Comp. St. 1907,
provides that all property in the state not expressly ex-
empt therefrom shall be subject to taxation and shall be
taxed upon one-fifth of its actual value. Section 19 et
seq., art. I, ch, 77, supra, provides that all property shall
be listed for taxation by the owner thereof and assessed
upon actual view by the county assessor or his deputies.
Section 132, art. I, ch. 77, suprae, provides that the as-
SeSSoT or county clerk may at any time'add to the tax rolls
any property omitted therefrom for the current year.
Section 121, art. I, ch. 77, supra, provides that the county
board of equalization shall hold a session of not less than
three days nor more than twenty days, commencing on
the first Tuesday after the second Monday in June of each
year, and shall fairly and impartially equalize the valua-
tion of the personal property in the county, and, upon
the complaint of any person who shall consider that his
property is assessed too high or the property of another
assessed too low, review and correct the assessinent; and,
upon notice to the party interested, assess property not
listed or assessed for taxation. Section 124, art. 1, c¢h. 77,
supra, provides: “Appeals may be taken from any action
of the county board of equalization to the district court
within twenty days after its adjournment, in the same
manner as appeals are now taken from the action of the
county board in the allowance or disallowance of claims
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against the county. * * * The court shall hear the
appeal as in equity without a jury, and determine anew
all questions raised hefore the board which relate to the
liability of the property to assessment, or the amount
thereof, and any decision rendered therein shall be certi-
fied by the clerk of the court to the county clerk, who shall
correct the assessment bhooks in his office accordingly.”
The legislature has not specifically described the persons
or class of persons who may appeal from an order made
by a county board of equalization. Prior to 1903 such an
order could only be reviewed in error proceedings. Siouwx
City & P. R. Co. v. Washington County, 3 Neb. 30; Web-
ster v. City of Lincoln, 50 Neb. 1. In most cases error
proceedings could not be successfully prosecuted without
a bill of exceptions containing the evidence submitted to
the board, and the result was that such orders were prac-
tically final. It seems to us therefore that, by granting
the right of appeal in the general terms of the statute, the
legislature intended to temper the power theretofore by
law and the force of circumstances vested in the county
boards of equalization. Ordinarily, where the owner of
property requests the board of equalization to lower the
assessor’s valuation, the other taxpayers may safely rely
upon the county assessor or some other officer to represent
the public. If no reduction is made, the taxpayers other
than the complainant have no reason to complain, but,
if . the valuation is decreased, they are aggrieved and
may remove the questions raised before the board to
the district court for its judgment thereon. It is im-
material whether those questions were raised in the first
instance by the owner of the property, by another tax-
payer, or by some representative of the public; they
affect every taxpayer and may be reviewed in the district
court upon the appeal of any person adversely affected
thereby. State v. Drezel, 75 Neb. 751.

We have not overlooked statements in certain of our
opinions to the effect that a taxpayer should first advise
the board concerning the overvaluation of his property, or
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the undervaluation of his neighbor’s property, before ap-
pealing to the courts for relief. In none of those cases
had a complaint been made to the board by any taxpayer,
and in every instance except the case of Hacker v. Howe,
72 Neb. 385, the controversy arose under the revenue laws
preceding the act of 1903, supra. The point at issue and
determined in the Hacker case, supra, was that, in equaliz-
ing the assessed valuations returned by the county boards
of equalization, the state board of equalization had au-
thority to raise the assessed valuation of all property in a
county, notwithstanding the local assessing officers had,
as they understood the facts, assessed all property within
that county at its fair cash value. In none of the cases last
referred to did this court hold that, where an issue had
been raised before the board touching the assessed valua-
tion of one taxpayer’s property, another taxpayer could
not appeal from an order reducing that valuation, unless
he had complained concerning that assessment or had
joined in the proceedings before the board.

It is argued that the record does not disclose that Mr.
Snell is a taxpayer in Lancaster county or in the state of
Nebraska. Mr. Snell has not been given an opportunity
to prove that fact. If the appellant is not a taxpayer, his
appeal will fail, but we should not assume the negative
upon a judgment dismissing his appeal without a trial.

The judgment of the district court, therefore, is re-
versed and the cause remanded for further proceedings.

REVERSED.
FAWCETT, J., not sitting.
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HARTINGTON NATIONAL BANK, APPELLEE, V. W. J, BRESLIN;
JOHN WIEBELHAUS, APPELLANT.

FiLED NovEMBER 26, 1910. No. 16,196.

Bills and Notes: BLANK SPACE FOR NAME OF PAYEE: LIABILITY OF
MakEeR. Defendant signed a promissory note which was perfect
on its face, with the exception of a blank for the name of the
payee, and entrusted it to his co-maker who delivered it in that
form to a bank two days later, before it was due, in violation of
an agreement that it should be used by him in buying a meat
market, that the name of the seller should be inserted in the
blank, and that the note should be returned to defendant if not
used for that purpose. The bank accepted the note at its face
value and afterward inserted its own name in the blank as payee.
Held, That the instrument is not enforceable against defendant
within the meaning of that part of the negotiable instruments
law relating to the filling of blanks, and containing, among other
things, the following provision: “In order, however, that any
such instrument when completed may be enforced against any
person who became a party thereto prior to’ its completion, it
must be filled up strictly in accoirdance with the authority given
and within a reasonable time.” Comp. St. 1905, ch. 41, sec. 14.

ArreAL from the district court for Cedar County: Guy
T. GRAVES, JUDGE. [Reversed.

B. Rcady, for appellant.
R. J. Millard, contra.

RosF, J.

This is a suit on a promissory note for $400, dated June
18, 1907, and due six months thence. W. J. Breslin and
John Wiebelhaus were makers and the Hartigan National
Bank was the payee and holder. The suinmons was not
served on Breslin and the controversy is between the bank
as plaintiff and Wiebelhaus as defendant. From a judg-
ment on the verdict of a jury for the full amount of plain-
tiff’s claim defendant has appealed.
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The substance of the defense pleaded is: Defendant
and Breslin signed the note, but left a blank for the name
of the payee. It was agreed between them that the note
should be used by Breslin in purchasing a meat market at
[Fordyce from the owner whose name was at the time un-
known, but which afterward was found to be Jacob Hauri.
In the event of a purchase Hauri’s naune was to be inserted
in the blank, but otherwise the note was to be returned to
defendant. The insertion of the name of the bank as
payee was not authorized by defendant and he never con-
sented thereto. The proof of these facts is uncontra-
dicted.

On plaintiff’s side of the case the following facts are
shown without contradiction: When defendant signed the

_note he exacted as security from Breslin a deed to three

lots in the city of Hartington and at the time of the trial
the title thereto stood in defendant’s name. In the mean-
time he had collected the rents and profits. When the
.note was delivered to plaintiff it was a perfect instrument,
with the exception of a blank for the name of the payee.
It had not been altered and bore on its face no intimation
of the agreements pleaded as a defense. Bureslin delivered
the note to plaintiff on or before June 20, 1907, and in
addition to a cash payment it was accepted by the bank at
its face value in full satisfaction and discharge of a mort-
gage on Breslin’s property. Afterward plaintiff inserted
its own name in the blank as payee, having had no actual
notice of the alleged agreements between the makers.

Plaintiff contends that defendant made no defense to
the note and that on the undisputed evidence the judg-
ment rendered was proper. This position seems to be cor-
rect, if the controversy is to be determined without regard
to the negotiable instruments law of 1905. Comp. St., ch.
41. According to the rules of the law merchant, when de-
fendant signed the note without restriction, leaving a
blank for the name of the payee, and entrusted it to his co-
maker, he gave to a bonu fide holder implied authority to
fill the blank and perfect the instrument. Humphrey
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Hardware Co. v. Herrick, 72 Neb. 878; Page v. Morrel, 3
Abb. App. Dec. (N. Y.) 433; Redlich v. Doll, 54 N. Y. 234;
Spitler v. James, 32 Ind. 202; Gothrupt v. Williamson, 61
Ind. 599 ; Bank of Pittsburgh ». Neal, 63 U. 8. 96. Under
the law merchant a bona fide holder was permitted to
ingert his name in a blank left for the name of the payee.
Townsend v. France, 2 Houst. (Del.) 441; Rich v. Star-
buck, 51 Ind. 87; Greenhow v. Boyle, 7 Blackf. (Ind.)
*56 ; Dunham v. Clogg, 30 Md. 284; Boyd v. McCann, 10
Md. 118; Schooler v. Tilden, 71 Mo. 580; Hardy v. Norton,
66 Barb. (N. Y.) 527; Seay v. Bank of Tennessee, 3 Sneed
(Tenn.) 557; Close v. Fields, 2 Tex, 232. On the record
presented there can be no doubt that in taking the note
the bank acted homestly, relying upon a well-established
custom., On the other hand, defendant took security for
his own protection, signed the note with the name of the
payee left blank, and entrusted it to Breslin, thus making
it easy for him to mislead the bank to its imjury. Under
such circumstances the courts, in administering justice
independently of legislative enactments, have as a rule
protected the person least at fault and allowed the loss to
fall upon the one whose conduct was the principal cause
of the injury. This rule should be applied in the present
case unless it has been changed by statute. Before the
note was signed, however, the negotiable instruments law
was passed and by it the transaction in controversy must
be tested. Generally this act retains the rules of the law
merchant, and its purpose, as suggested by its title, is
“to establish a law uniform with the laws of other states.”
While England and most of the states of this country
have been consistent in making such statutes uniform,
an examination of the holdings of the courts in which those
acts have been construed indicates a diversity of opinion.
The view, however, that the provisions of section 14 of
the Nebraska negotiable instruments act, which is invoked
by defendent herein, change the rules of the law merchant
in material respects appears to be unanimous. Herdman
v. Wheeler (1902), 1 K. B, (Eng.) 361; Lioyd’s Bank v.
7
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Cooke (1907), 1 K. B. (Eng.) 794; Boston Steel & Iron
Works Co. v. Stewer, 183 Mass. 140; Vander Ploeg v. Van
Zuulk, 135 Ia. 350, 13 L. R. A, n. s. 490, and nnte.

Section 14 provides: “Where the instrument is want-
ing in any material particular, the person in possession
thereof has a prima facie authority to complete it by filling
up the blanks therein. And a signature on a blank paper
delivered by the person making the signature in order that
the paper may be converted into a negotiable instrument
operate as a prima facie authority to fill it up as such for
" any amount. In order, however, that any such instrument
when completed may be enforced against any person who
became a party thereto prior to its completion, it must be
filled up strictly in accordance with the authority given
and within a reasonable time. Dut if any such instrument
after completion is negotiated to a holder in due course,
it is valid and effectual for all purposes in his hands, and
he may enforce it as if it had been filled up strictly in ac-
cordance with the authority given and within a reasonable
time.” Comp. St. 1905, ch. 41, sec. 14.

Within the meaning of this language, defendant be-
came a party to the note “prior to its completion,” and
therefore, in order that it may be enforced against him,
the blank “must be filled up strictly in accordance with
the authority given.” Guerrant v. Guerrant, 7 Va, Law
Reg. 639. That defendant gave plaintiff no authority to
fill the blank with its own name is shown by uncontra-
dicted testimony. The verdict against him, therefore, is
not sustained by sufficient evidence—a question raised in
both courts by an assignment of error. I'or this reason,
the enforcement of the statute requires a reversal, which
is ordered.

REVERSED AND REMANDED,
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ABRAHAM ROSENBERY, APPELLEE, V. MARTIN TIBKE,
APPELLANT.

Frep NovEMEBER 26, 1910. No. 16,216.

Highways: ESTABLISHMENT: PREREQUISITES. In an application to
the board of county commissioners to establish a new public
road, under the statute in force in 1876, the posting of four
notices in the manner required by the statute, and the presenta-
tion of a petition to the board for such road, signed by at least
ten landholders, residents of the county, accompanied by sworn
proof of the posting of the notices, stating when and where such
notices weore posted, are essential prerequisites which must be
complied with before the board can acquire any jurisdiction over
the subject matter of the location and opening of such new road.

APPEAL from the district court for Douglas county:
WiLLIAM A. REDICK, Jupt:.  Affirmed.

James P. English and George A. Magney, for appellant.
H. C. Brome and Clinton Brome, contra.

FAwCETT, J.

The controversy in this case is over a road on the half
section line running north and south through section 26,
township 15, range 13, in Douglas county. In 1876 the
county commissioners attempted to establish a public road
at the point indicated. In 1893 plaintiff purchased 60
acres of land, 40 acres of which was on one side and 20
acres on the other side of this road. Shortly thereafter
he fenced his land in such a way as to leave a roadway
30 feet in width. Thereafter his neighbors fenced their
lands in a similar manner. Plaintiff also planted fruit
trees upon his land up to his fences. He also planted

. evergreen and other trees along the line of the road indi-
cated. In 1908 the defendant, who was the road super-
visor of the district for that vear, notified plaintiff to re-
move his fences and trees, stating that it was his intention
as commissioner to improve a road 66 feet in width, and
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informed plaintiff that if he did not remove the fences
and trees he, defendant, would remove them. Plaintiff
thereupon applied for an injunction to restrain defendant
from removing the fences, trees, etc. Upon final hearing
plaintiff's suit was sustained and an injunction granted
as prayed. Defendant appeals.

Plaintiff contends that the proceedings to establish a
public road along the half section line in controversy did -
not accomplish that result. The statute in force at that
time provides: “Whenever the inhabitants in any county
desire tlie opening of a new road, or the discontinuance
or change of any road heretofore established, they shall
give at least twenty days’ notice, by posting a notice on
the court house door, and at three other public places in
the vicinity of the road sought to be located, changed, or
discontinued, setting forth the time when they will apply
by petition to the board of county commissioners, giving
a particular statement of the location, change, or discon-
tinuance sought to be effected.” Rev. St. 1866, ch. 47,
sec. 19.

Section 20 provides: “Upon the presentation of a pe-
tition, signed by at least ten landholders, residents of
the county, after notice given as provided in the preceding
section, the board of county commissioners shall proceed
to hear the parties interested in the case.”

The notice of the application to the county commission-
ers for the location of the road contains nine signatures
only, when the statute required ten. This was insufficient.
The affidavit of posting the notices recites: “Henry Eicke,
being duly sworn, says that four copies of the within no-
tice were posted between the third and tenth days of
January, 1876, as follows: Omne on the front door of the
court house -and three in the vicinity of the proposed
road.” It will be seen at a glance that this proof of post-
ing is clearly insufficient as to three of the notices posted.
The affidavit says that he posted “three in the vicinity of
the proposed road.” Where? On a back fence, where no
one would ever see them? Were they all posted side by
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side or in three different places? The statute required
that they be posted in three “public places” in the vicinity
of the road sought to be located. The petition finally pre-
sented to the board shows that it is based upon the notice
and proof of posting, above set out. We have held that
“proof of posting the notices should be made by affidavit
of the party who posted the same, stating when, where,
and by whom the notices were posted.” State v. Otoe
County, 6 Neb. 129. And in Doody v. Vaughn, 7 Neb. 28,
we held: “In an application to the board of county com-
missioners to establish a new public road, the posting of
four notices in the manner required by the statute, and
the presentation of a petition to the board for such road,
signed by at least ten landholders, residents of the
county, are essential prerequisites which must be com-
plied with before the board can acquire any jurisdiction
over the subject matter of the location and opening of
such new road.”

In Lesieur v. Custer County, 61 Neb. 612, State v. Otoe
County, and Doody v. Vaughn, supra, and Robinson ov.
Mathwick, 5 Neb. 252, cited by counsel for plaintiff, are
approved. The latter case is quoted from as follows:
«The board of county commissioners is a tribunal
possessed of but a very limited jurisdictiom, which is
clearly defined by the statutes; and it is essential that
all the facts necessary under the statute to authorize
their action in any given case be affirmatively shown. In
the location of a county road, the commissioners have no
jurisdiction, unless the petition mentioned above be pre-
sented after due notice thereof has been given. If they
- presume to act without an observance of these plain
statutory requirements, it would be without authority;
and whatever they might do would be merely void.” We
therefore hold that no road was ever legally established
by the county at the point in controversy.

But this is not all. There is no evidence in the record
to show that the county ever made any attempt to open
the road which it had assumed to locate. It was left as



54 NEBRASKA REPORTS. [VoL. 88

Rosenbery v. Tibke.

open prairie, the topography being so steep that loaded
wagons coiuld not be driven over it. It remained in that
condition for about 18 years, and until after plaintiff pur-
chased the land. No attempt was ever made by the com-
missioners or road overseer to work any portion of the
road over plaintiff’s land until after plaintiff had built
his fences, leaving a roadway 30 feet in width, and had
plowed and worked the same so that it could be traveled
over. The road overseer then appeared upon the scene
and ordered plaintiff to remove his fences so that the
road could be worked the full width of 66 feet. Plaintiff
refused to comply with the demand, intimating that if it
was insisted upon he would fence up the 30-foot road,
The road authorities accepted the ultimatum laid down
by plaintiff, and thereafter worked to some extent the 30-
foot road. Matters continued thus until the second de-
mand made by the defendant in 1908, over 30 years after .
the abortive attempt of the commissioners to locate a
road, as above outlined. Defendant cites and places great
reliance upon Williams v. Smith, 68 Neb. 329. Counsel
say that “the question involved was identically the same
as the one under consideration.” In this statement we
are unable to concur. In that case the road was not only
established, but opened in 1879 and traveled from that
time until 1892. In the latter year a large bridge on the
road was destroyed, whereby the public use of the road
was interrupted. After the washing out of the bridge, and
in the same year, the owner of the land fenced up the
road. Seven years later the road overseer demanded the
removal of the fence, whereupon the landowner applied
for an injunction, which was denied. That case turned
entirely upon the construction placed upon the proviso in
section 3, ch. 78, Comp. St. 1899, “that all roads that
have not been used within five years shall be deemed va-
cated.” We held that this proviso was intended to apply
exclusively to roads that had not been used within five
years before the enactment of such section, and that the
proviso did not apply to roads which might remain un-
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used for any portion of time after the enactment of the
section referred to. That case and the one at bar are not

at all parallel.
The judgment of the district court was clearly right,

and it is
AFFIRMED.

RosE, J., not sitting.

SoREN C. PEDERSEN, APPELLER, V. ANNA M, PEDERSEN,
APPELLANT.

Frep NovembEr 26,1910, No. 16,2083.

1. Divorce: ExTrEME CRUELTY. An accusation made by a wife against
her husband in which she charges him with the crime of incest
with his daughter may not in all cases constitute such extreme
cruelty as will alone furnish him with ground for divorce, but
when such accusation is made maliciously and often repeated,
together with other conduct showing a fixed purpose on her part
to make it impossible for them to live together as husband and
wife, it may amount to extreme cruelty.

ArTMONY. When a divorce is granted to the husband on

2.
any ground except adultery committed by the wife, the court may
allow permanent alimony to the wife out of the property of the
husband.

3. . For the reasons stated in the opinion, the decree is

modified so ag to allow the wife permanent alimony.

Arrear from the distriet court for Douglas county:
ITowanrp KEXNEDY, JUDGE.  Affirmed in part aand rerersed
in part, with directions. ‘

Buyron Q. Burbank, Nelson C. Pratt, McKenzie & Howell
and Fdward P. Holmes, for appellant,

. W, Shields and McCoy & Olmstead, contra,
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SEDGWICK, J.

A decree of divorce was rendered in the district court
for Douglas county in favor of this plaintiff and against
the defendant on the ground of extreme cruelty; and the
court allowed no permanent alimony to the defendant.
The defendant has appealed.

She insists that the evidence is not sufficient to justify
the decree of divorce entered against her, and that in any
event she should have been allowed permanent alimonj,
and asks for a decree for separate maintenance.

These parties were each between 50 and 60 years of
age, and each had been married before. At the time of
their marriage the plaintiff was living upon a farm a
few miles from Omaha. He was the father of 10 children
by a former marriage; three or four of them were under
age, and some of them were living with him upon the
farm. The defendant was supporting herself by dress-
making in Florence, a suburb of Omaha. She had no
children of her own, but had cared for the children of her
former husband with whom she had lived for 25 to 30
years. The petition alleges no act of personal violence on
the part of the defendant against the plaintiff, but alleges
many circumstances of more or less importance in which
he says the defendant acted wilfully and maliciously with
the purpose and intent of making his life miserable and
with that result. He also alleges that the defendant, while
they were living together, accused him of the crime of in-
cest with his own daughter, and at about the time and
after their separation repeated this accusation at various
times and places and in the presence and hearing of many
persons. The defendant admits that she made this accusa-
tion against the plaintiff, and says that the circumstances
were such that she was justified in believing, and did be-
lieve, that the charge was true, and that so far as she pub-
lished this charge she did so under advice of her counsel
and friends and without any malicious motive. A large
amount of evidence was taken, much of which seems to
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have but little relevancy to the issue being tried. Most of
this evidence is apparently ignored in the briefs, reference
being made principally to the evidence of the parties
themselves.

The duty devolves upon us by the statute to determine
these issues de novo from the evidence before us. Owing
to the condition of this record and the manner in which it
is presented, this is a difficult thing to do. At the time of
the marriage, which was in July, 1907, there were living
with the plaintiff on his farm his daughter, 18 or 20 years
of age, and two or three sons who were younger. When
the defendant entered this family she found that their
habits and mode of living had been entirely different from
her own, and, having a quick temper and strong will, she
at once inaugurated radical changes which would in most
families be thought to improve their condition, but which
seem to have been very unacceptable to the plaintiff and
his children. The plaintiff testifies that “everything went
fine” for 10 or 12 days, and that then the defendant worked
to much and was too particular about house cleaning and
in arranging the furniture about the house. She put up
unnecessary curtains to the windows and made other
changes in the domestic affairs, some of them quite radical
and unexpected. When the plaintiff objected to these and
similar things the defendant was insolent and quarrel-
some, and matters became rapidly worse until there was
continual quarreling and mutual hatred and abuse. The
crisis came in less than three months, when the parties
were separated. Then the defendant appeared to be
avaricious and demanded large sums of money. It was im-
possible for these parties to live together, and marriage in
this instance certainly was a failure. The characteristics
and habits of both parties were such as to make the al-
liance impossible, and they both contributed to the condi-
tion that made the separation unavoidable. The plaintiff
was not a man of bad disposition, and appears to have
honestly striven to remedy the existing conditions. There
is no evidence of viciousness on his part or that he ever at-
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tempted to maliciously injure the defendant. The trial
court appears to have been satisfied from the evidence that
this was not true of the defendant. We think that the
evidence justifies the finding that at the time of their
separation the defendant determined to extort from the
plaintiff as much money as she could, and to drive him to
make such a settlement as she desired, and that she was de-
termined to injure him in every way possible. It was with
this end in view that she published the charge of incest
against him. She insists that she believed that these
charges were true, and she may have thought that the con-
ditions were such as to make such a crime possible, but
the circumstances show that she was certainly mistaken
in her testimony that she upon one occasion witnessed the
commission of the crime that she charged, and she does not
testify to any facts or circumstances that would indicate
that the plaintiff is of the disposition that could make it
possible for him to commit such a crime. Her positive tes-
timony that she witnessed the act tends to discredit her
evidence, and there can be no doubt that she acted wilfully
and maliciously in repeating this charge upon so many oc-
casions and to so many different persons at about the time
of their separation. She testifies that while they were liv-
ing together she tried in every way she could to keep peace
in the family and to do her whole duty, and it must be said
in her justification that many of her actions that were com-
plained of were to her credit rather than otherwise; but
she never hesitated to use the most abusive language to
the plaintiff and to his children, sometimes in anger and
sometimes with the apparent purpose and intention of aec-
complishing some desired result. Her counsel contend
that the charge of such a crime by the wife against the
husband is not of itself sufficient to constitute extreme
cruelty ; but, if it would not be sufficient in all cases, still,
under the circumstances in this case, we think that the
trial court did right in so regarding it. It is said in the
defendant’s brief that, as adultery is a statutory ground
for divorce, the accusation of adultery made by the wife
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against the husband should never be considered as such
extreme cruelty as would justify a divorce upon that
ground ; and that, as adultery is included in the crime of
incest, it follows that an accusation of the latter should
not be so regarded. We perhaps do not understand the
reasoning of the brief upon this question. It may be that
the charge of adultery made by the wife against her hus-
band, even though wilfully and maliciously made, would
not in all cases be sufficient of itself to constitute extreme
cruelty within the meaning of the statute, but that such
an accusation will be a species of cruelty cannot be
doubted, and might under some circumstances and condi-
tions be sufficient to constitute extreme cruelty. There
can be no accusation that would tend more to bring a man
into disgrace with his friends and neighbors than the
charge that was made against this plaintiff. It is argued
that no conduct will amount to extreme cruelty unless it
is shown to affect the life or health of its victim. If physi-
¢al or bodily health alope is meant, we think that this
proposition cannot be sustained. Our statute provides
that extreme cruelty is a ground for divoree, whether prac-
ticed hy personal violence or other means. Cruelty, other
than by personal violence, must operate upon the mind,
and the legislature must have assumed that extreme
cruelty might operate upon the mind and feelings alone.
The finding that the defendant was not entitled to per-
manent aliwony we think is not supported by the evidence.
The plaintiff has 228 acres of land near Omaha which is
divided into two farms and fairly well improved, and 80
acres of land near Anselmo, thig state. He also has some
money loaned and in the banks and owns some corporate
stock. The evidence is meager as to the value of the plain-
tiff’s property. The defendant testified that at one time
the plaintiff told her that his farm near Omaha was worth
$50,000. This the plaintiff denies, but when upon the wit-
ness stand he refused to testify as to the value of the farn,
stating that he did not know how much it was worth. The
evidence that he produced from other witnesses would
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place the value of this farm at $95 to $100 an acre, while
the evidence produced by the plaintiff would place its
value at about $150 an acre. The value of the plaintiff’s
property is evidently somewhere from §30,000 to $40,000.
At the time of the marriage the defendant had some prop-
erty, consisting of three or four lots and a building which
was incumbered, and the evidence in regard to her prop-
erty is also unsatisfactory. Her real estate, if clear of in-
cumbrances, would probably be valued at about $3,500. It
appears that she is somewhat in debt and has a very small
income, and the stated sums which she received from a part
of this property which she has recently sold are applied
upon an indebtedness. It also appears that at the time of
the marriage she was engaged in the dressmaking business,
which was fairly remunerative and furnished her a sub-
stantial living, and that by this marriage her business was
broken up, and that her income at the time of the trial
was not sufficient for her support. The plaintiff has paid
something toward her expenses in this litigation, probably
somewhat less than $1,000 in all, and has incurred a con-
siderable expense in his own behalf. The defendant has
not benefited him in any way financially, and undoubtedly
should not recover a large amount of alimony. The plain-
tiff’s counsel insist that the defendant should not be al-
lowed alimony when the divorce is granted on account of
her misconduct, but this is not the rule. The statute ex-
pressly allows alimony in favor of the wife in all cases
except in case the divorce is granted on account of
adultery committed by the wife, and this court has many
times allowed such alimony. The defendant should not be
placed in a worse condition financially than she was at
the time of her marriage, and we think she ought to be
allowed the further sum of $2,000 for her alimony and at-
torney’s fees, payable: $500 upon the entering of this de-
cree in the district court, $500 six months, and $1,000
one year, thereafter, and that the plaintiff should pay all
the costs in these proceedings.

The judgment of the district court disallowing alimony
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is reversed, and in all other things affirmed; and the
cause is remanded, with directions to enter a decree for
alimony in accordance with this opinion.

JUDGMENT ACCORDINGLY.

Fawcerr and Rosg, JJ., not sitting.

EvA SELDERS, APPELLEP, V. JOHN 8. BROTHERS ET AL.,
APPELLANTS.

Fep DecemBEr 10,1910, No. 16,221,

1. Intoxicating Liquors: AcTiON ForR Loss oF SurporT: PLEADING
AND PrOOF: VARIANCE. In an action by a married woman-
against a licensed saloon-keeper for the loss of support for her-
gelf and her minor children, to which the sales of intoxicating
liquors made by him to her husband has contributed, proof
that prior to such sales the husband had been addicted to the
excessive use of iIntoxicating liquors, but had reformed, and
that by reason of such sales he had resumed that habit and
become an habitual drunkard is competent, and does not con-
gtitute such a variance as requires the reversal of the judgment,
although that fact is not specifically set forth in her petition.

MEASURE OF Damages. If the means of support
ig totally destroyed, the full value of such means is the meas-
ure of damages; if only partially, then such damages should
be allowed as would compensate for such partial destruction.
The recovery in such an action is not limited to such damages
as might compensate for loss of time while intoxication lasts,
but the liability extends to such loss as is the direct result of
such intoxication.

INsTRUCTIONS. Instructions examined and found
to have been properly given.

4. : : AMOUNT oF Damaces. Where it is shown that the
husband, prior to the sales of intoxicating liquor, was & man 45
years of age, in good health, a skilled mechanic, earning from
$4 to $5 a day, that by reason of such sales he became an
babitual drunkard, was broken down in health and incapable
of contributing to the support of his family, a verdict for $2,000
cannot be sai@ to be excessive.

3.
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APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

Greene & Greene, Strode & Strode, and Wilmer B. Com-
stock, for appellants.

George A. Adams and Morning & Ledwith, contra.

BARNES, J.

Action in the district court for Lancaster county
brought by the plaintiff in behalf of herself and her six
minor children against the principal defendants, who
were licensed saloon-keepers in the village of Havelock,
and the surety on their bonds, for the loss of her means of
support caused by the sales of intoxicating liquors to her
husband. The plaintiff had the verdict and a judgment for
$2,000, and defendants have appealed.

Appellants contend that plaintiffs petition does not
state facts sufficient to constitute a cause of action, and
discloses upon its face that she has sustained no damages
by reason of the sales of intoxicating liquors complained
of. The petition alleges, among other things, that the
principal defendants obtained their licenses on or about
the 21st of April, 1905; that they were engaged in the
business of conducting licensed liquor saloons for the sale
of intoxicating liquors in the village of Havelock from
that time until about the 21st of April, 1906; that the
sales of intoxicating liquors complained of occurred be-
tween the 1st of January, 1906, and the 21st of April of
that year; that for more than a year and a half prior to
the commencement of the action plaintiff’s hushand had
acquired the habit of intoxication; that the liquor fur-
nished him by the principal defendants contributed to his
intoxicated condition, and rendered him unfit and unable
to work and earn support for plaintiff and her minor
children; that such sales contributed to the forming of her
husband’s uncontrollable appetite for strong drink to such
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an extent that he is unable to resist the same, and be-
cause thereof is rendered utterly incompetent to work or
labor or follow any useful avocation in life. The petition
also states, with reasonable certainty, that his dissipated
condition began about the time the principal defendants
procured their licenses and commenced to sell him intoxi-
cating liquors. It is therefore fairly shown that the sales
of liquor complained of contributed to the loss of her
means of support. This was sufficient to entitle the plain-
tiff to recover.

In Acken v. Tinglchoff, 83 Neb. 296, it was said: “The
mere fact that the plaintiff’s husband had used liquor ex-
cessively prior to the time that defendants sold to him is
not sufficient to defeat the plaintiff’s action. We are cited
to Stahnka v. Kreitle, 66 Neb. 829, in support of defend-
ants’ contention that they are not liable for damages re-
sulting from a like traffic before they engaged in the busi-
ness. This proposition is sound but it cannot control this
case, because the plaintiff does not seek to recover for her
nonsupport prior to the time the defendants engaged in
business. . By considering the evidence in the light most
favorable to the defendants, the fact still remains and
stands out boldly that the wrongful conduct of the defend-
ants contributed to the condition of the plaintiff’s hus-
band as alleged in the petition and proven at the trial.
This being the situation, the defendants are liable.”

It has also been held that the liquors furnished by a de-
fendant need not be the sole cause of an alleged injury in
order to permit an aggrieved party to recover. In the case
at bar the record fairly discloses that the plaintiff’s hus-
band was a man about 45 years of age; that he was a
stone mason by trade; a man of excellent health, in-
dustrious, and a competent workman, and earned, when
employed, from $4.50 to $5 a day; that on and prior to the
1st of April, 1905, he had become somewhat addicted to
the use of intoxicating liquors; that the plaintiff, in order
to protect him and to work his reform, if possible, served .
notice upon the saloon-keepers of the city of Lincoln not
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to furnish her husband with intoxicating liquors; that',
after the service of such notice, Selders reformed to the
extent that he followed his usual avocation, earned his
usual amount of wages, and turned the same over to the
plaintiff for the use and support of his family; that in the
month of January, 1906, he went to work at his trade for
a man of the name of Vanoy, who resided at or near Prairie
Home; that, in going from his residence to the place of
his employment, Selders passed through the village of
Havelock ; that he at once commenced to procure intoxica-
ting liquor from the several principal defendants; that he
not only drank in their saloons, but purchased intoxica-
ting liquor by the bottle, which he carried with him to the
place of his employment, and drank there during his
working hours; that he immediately relapsed into a con-
dition of habitual drunkenness, and since that time has
furnished the plaintiff with little or no support whatever;
that his drunkenness had continued until the trial of this
cause in the district court, at which time he was in a
state of ill health, was unable to work, and contributed
nothing to the support of the plaintiff and their minor
children ; that his condition was such while working at
Vanoy’s that plaintiff notificd the principal defendants
not to furnish her husband with any more intoxicating
liquors. These facts would seem to bring this case clearly
within the rule of Acken v. Tinglehoff, supra, and therefore
defendants’ contention is not well founded. The foregoing
also disposes of the defendants’ second assignment of
error.

The defendants further contend that there is a fatal
variance between the proof and the allegations of plain-
tiff’s petition. The plaintiff was permitted to prove that
in May, 1905, she had prohibited the saloon-keepers in Lin-
coln from selling her husband intoxicating liquors, and for
a time thereafter his habits with reference to drinking im-
proved; that he had contributed to the support of his
family, and, while he had been addicted to the use of in-
toxicating liquors, yet at the time of the alleged sales he
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" had reformed and restored himself to a condition of use-
fulpess. The petition did not contain such an allegation,
and it is claimed that this constituted such a variance as
requires a reversal of the judgment. This precise question
arose in Acken v. Tinglehoff, supra, and it was held that
it was proper to show that the plaintiff’s husband had
lived a sober life prior to the time that the defendants
began to furnish him with intoxicating liquors, and al-
though he may have been a drinking man in former years,
and had wholly or partially reformed, that the liquors
furnished him by the defendants had caused him to re-
sume his former habit of drunkenness, and had thus con-
tributed to the plaintiff’s injury by depriving her of her
means of support; that such proof was admissible as
bearing upon the question of her damages.

Defendants also contend that the district court erred
in instructing the jury as follows: “In a case like that at
bar the defendant saloon-keepers and their bondsmen are
liable, not only for damages resulting directly from the
acts of said saloon-keepers, but for all damages to which
such acts contribute. So in this case if you find from the
evidence that the saloon-keepers in question sold intoxi-
cating liquors to plaintiff’s husband, and if you further
find from the evidence that he was thereby wholly or par-
tially disqualified to earn a support for his family, or
that on account of drunken and dissolute habits acquired
in whole or in part as a result of the intoxicating liquors
so furnished to him he failed in whole or in part to support
them, then such saloon-keepers, together with their sure-
ties, arve liable for such injury to plaintiff’s means of sup-
port for herself and said six minor children as shall re-
sult therefrom, and such liability continues, not only dur-
ing the period of time covered by the license, but during
the period of time which you shall find from the evidence
such disqualification will be permanent, even though it
shall continue beyond the year or years covered by said
bond.”

In Wardell v. McConnell, 23 Neb. 152, where a like

8
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question was hefore the court, it was said: “The sureties
upon the bond of a licensed vendor of intoxicating liquors
are liable, not only for the damages resulting direetly from
the acts of their principals, but for all damages to which
such acts contribute. And where, during the existence of
a license based upon such bond, the principal sells intoxi-
cating liquors to one who is disqualified to earn a support
for his family, by reason of his intoxication, the liability
of the surety attaches and continues throughout the
period of such disqualification, whether the same termi-
nates during the license year or continues for a longer
time.” We find from an examination of the authorities
that this instruction has been frequently approved by this
court. Jessen v. Willhite, 74 Neb, 608; McClay v. Worrall,
18 Neb. 44; Gorey v. Kelly, 64 Neb. 605; Uldrich v. Gil-
more, 35 Neb. 288, Tt was said in the opinion in Warrick
v. Rounds, 17 Neb. 411: “If the means of support is totally
destroyed, the full value of such means is the measure of
damages. If only partially, then such damages should be
allowed as would compensate for such partial destruc-
tion. This rule does not limit a plaintiff in an action to
such damages as might compensate for loss of time while
intoxication lasts, but extends to such loss as is the direct
result of such intoxication.” It appears from the authori-
ties that the instruction complained of is a proper one.

Complaint is made of the sixth paragraph of the instruec-
tions. This instruction is so long that for want of space
we decline to quote it. It is sufficient to say that it has
been approved in the numerous cases bearing upon the
question involved in this controversy which we have here-
tofore decided.

Finally, it is contended that the judgment is excessive,
and it is not supported by the evidence. We find that the
record contains competent evidence which tends to show
that the plaintifi’s husband, since the sales to him of in-
toxicating liquors complained of, has become broken down
in health and unable to perform hard labor; that prior to
that time his health was good; that he had earned from
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$4 to 85 a day, and had contributed to the support of his
family; that since that time he has contributed practi-
cally nothing for that purpose. It was further shown
that it requires about $20 a week to support plaintiff and
her minor children; that since.January, 1906, the plain-
tiff has been compelled to work out at house cleaning, take
in washing, and do other menial labor in order to support
herself and family ; that her eldest son, who at the time of
the trial was about 19 years old, and two of her daughters
were compelled to leave school, obtain employment, and
contribute their wages to support the family, and the evi-
dence seems conclusive that her husband’s debauched and
practically helpless condition is, and will be, permanent.
It also appears that Selders’ life expectancy at the time of
the wrongs complained of was about 20 years, and it may
be presumed that for a greater portion of that time he
would, if sober and in good health, contribute his wages
to the support and maintenance of his family. We are
therefore unable to say that the judgment is excessive.

A careful review of the record satisfies us that it con-
tains no reversible error; that the defendants were ac-
corded a fair trial, and the judgment o the district court
is therefore '

AFFIRMED.

LEANDER CLARK, APPELLANT, V. CHARLES K. DAVIES,
APPELLEE.

Fnep Decemser 10, 1910. No. 16,228.

1. Brokers: PLEADING: VARIANCE. A real estate broker suing and
solely relying on a special contract for his commission cannot
recover upon a quantum meruit.

2. H : . An owner, by a written contract, agreed
to pay a real estate broker a commission of $840 if he should sell
his 840-acre tract of land for $16 an acre. The broker failed to
gell the land, but produced a customer to whom, after much ne-
gotiation, the owner himself succeeded in making a sale for about
$11.30 an acre. The broker sued upon the contract, and sought
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to recover the amount of hig commission named therein, strictly
according to its terms. Held, upon the facts above stated, that
he was not entitled to recover in that form of action.

ArrpaL from the district court for Buffalo county:
BrUNO O. HOSTETLER, JUDGE. Affirmed.

Frank E. Beeiman and John N, Dryden, for appellant.
W. L. Hand, contra.

BARNES, J.

Action by a real estate broker to recover his commission
for services rendered his principal in the sale of real estate.
At the close of the evidence the district court directed the
jury to return a verdict for the defendant, which was
done, and judgment rendered thereon, and the plaintiff
has brought the case here by appeal.

The contract or memorandum agreement hetween the
parties reads as follows: “Platte Valley Land & Cattle.
Company, Kearney, Neb., Jan. 24, 1906. I hereby agree to
pay a commission of $840 to above company if they sell my
840 acres in Custer Co., Neb.; price to be $15 per acre,
this being the ranch purchased by me of L. Clark. OC. K.
Davies, L. A. Deneson, Platte Valley Land & Cattle Com-
pany.” This memorandum was accompanied by a plat
designating the land in question. It was alleged in the
petition that the plaintiff, at the time the contract was
made, and when the services were performed, was doing
business in the name and style of the Platte Valley Land
& Cattle Company ; that when the contract was signed one
L. A. Deneson was part owner of the land described
therein, but before it was sold he had transferred his in-
terest to the defendant; that the plaintiff afterwards, and
on or about the 5th day of September, 1906, in pursuance
of the contract, procured a purchaser for the real estate
described therein, to wit, one Fred Goodell; that Goodell,
through his attorney in fact, one J. C. Goodell, purchased
the real estate for the sum of $9,500, and that the defend-
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ant, Charles K. Davies, conveyed said premises to said
purchaser; that the defendant failed, neglected and re-
fused to pay the amount due plaintiff for his services; that
there was due on the contract the sum of $1,000, for which
sum, with interest, the plaintiff prayed judgment.

The defendant’s answer contained, first, an allegation of
defect of parties; second, a statement that the petition did
not state facts sufficient to constitute a cause of action;
and, third, a general denial.

The evidenece introduced by the plamtlff “tends to sus-
tain the allegations of hig petition. It appears that both
before and after the memorandum agreement was signed
plaintiff advertised the land for sale in the Stockman’s
Journal, published at South Omaha, Nebraska; that he
took the agent of the purchaser to view the premises, which
were situated some 60 miles from Kearney; that the agent
was satisfied with the land and the improvements thereon,
but was unwilling to pay the full price asked, to wit, $15
an acre; that plaintiff kept in touch with the purchaser’s
agent, and with the defendant, and brought them together;
that these efforts continued from a time preceding the date
of the contract up to the date of purchase; that the defend-
ant reduced the price in order to effect the sale, which was
finally consummated for the sum of $9,500, or something
over $11 an acre. The defendant testified in his own be-
half, and admitted that he had made the written contract
above quoted with the plaintiff for the sale of the land in
question. He also testified that the plaintiff did not nego-
tiate a sale of the premises for $15 an acre, but that he
made the sale himself at the reduced price of $9,500.

With the pleadings and the testimony in the condition
above described, the trial court directed the jury to re-
turn a verdict for the defendant, upon the theory that the
plaintiff had agreed to sell the land in question at $15 an
acre for a commission of §840, and, as no evidence was
introduced to show that he had actually sold it, therefore
he was not entitled to recover. It is contended by the
plaintiff that, having found a purchaser, and by his efforts
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in that behalf having brought the purchaser and the owner
of the land together, the owner by reducing the price, and
thereby effecting the sale, could not deprive him of his
right to recover the compensation mentioned in the con-
tract. On the other hand, the defendant contends that
the memorandum agreement is not a sufficient contract in
law to entitle the plaintiff to recover; that it was not
properly signed, and in fact several technical objections
are urged as to the sufficiency of the memorandum agree-
ment. We think there is no merit in these contentions.
The contract or memorandum agreement, both in form and
substance, complies substantially with the provisions of
section 74, ch. 73, Comp. St. 1909, and when coupled
with the description and the averments of the petition, if
its terms were complied with, would sustain a judgment
for the plaintiff.

It is further contended by the defendant that the con-
tract in question is special; that by its terms the plaintiff
was required, and agreed, to sell the defendant’s land for
$15 an acre, and, in case the plaintiff made such sale, then
he was to have a commission of $840, or $1 an acre for the
entire tract of 840 acres; otherwise, he was to receive
nothing whatever for his services; that the plaintiff having
failed to make the sale himself for that price, and the de-
fendant having consummated the sale at a less price,
therefore the plaintiff can recover nothing for his services.

Whenever a sale of real estate is effected through the
efforts of the broker, or through information derived from
him, so that he may be said to be the procuring cause of
it, his services are regarded as highly meritorious and
beneficial, and the law leans to that construction which
will best secure the payment of his commission. It seems
that we are committed to this rule, and if the plaintiff had
brought this action to recover the value of his services, or
upon a quantum meruit, we think that he would have
been entitled to substantial relief. But this is an action
on the contract in which he seeks to recover the amount of
compensation provided thereby. There is nothing in the
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pleadings or the proof which will authorize a recovery on
any other theory. Itis clearly shown that the plaintiff not
only failed to sell the defendant’s land, but failed to pro-
duce a purchaser who was ready and willing to purchase
it and pay the price mamed in the contract; that after
negotiations covering a period of more than eight months
defendant, in order to make the sale, was compelled to re-
duce his price to about $11.30 an acre. This was such
a substantial reduction as to exclude any assumption that
. the sale was made by the defendant at a less price in order
to deprive the plaintiff of his commission.

This is simply a case where the broker was unable to
make the sale, and has failed to comply with the terms
of his agreement. Therefore he ig not entitled to recover
the compensation named therein. Beatty v. Russell, 41
Neb. 821; Stewart v. Smith, 50 Neb. 631; Barber v, Hilde-
brand, 42 Neb. 400; Langhorst v. Coon, 53 Neb. 765. 1In
Dorrington v. Powell, 52 Neb. 440, it was held that a real*
estate broker suing and relying solely on a special contraet
cannot recover on a quantum meruit. That decision seems
to require an affirmance of the judgment in the instant
case. It is with reluctance we have reached this conclu-
sion, for as a matter of equity plaintiff ought to be paid for
the services which he rendered to the defendant, but to re-
verse the judgment would require us to violate precedent
and establish a rule unsupported by authority.

The judgment of the district court is therefore

AFFIRMED.
Rosg, J., not sitting.
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Ipa KURI’GEWEIT, APPELLER, V. EDpwWARD KIRBY, APPELLANT,

FILED DECEMBER 10; 1910. No. 16,136.

1. Trespass to Person: ELEMENTS orF DAMagEs. The facts set forth
in the opinion held to show a wanton and wilful trespass upon
the person of the plaintiff, accompanied by such circumstances
of aggravation as justifies the inclusion of mental suffering,
humiliation and disgrace as proper elements of compensatory
damages.

MATTER IN AGGRAVATION. Matter in aggravation is some-
thing done by the defendant upon the occasion of the commis-
sion of the principal trespass, which is of a different legal
character from, but not inconsistent with, the trespass.

MEASURE OF DAMAGES: QUESTION ¥OoR JURY. "Where there
is a direct invasion of personal rights under circumstances show-
ing malice, or a wilful and wanton disregard of another’s right
to personal security, the amount of compensatory damages is not
susceptible of exact computation, and must usually be left to the
sound discretion of the jury.

4. Appeal: ExcessivE DaMaces. Where, in such a case, considering all
the circumstances, the verdict is for such amount as clearly
shows it is the result of passion or prejudice, it cannot be upheld,
and a remittitur will be required, or the case reversed and re-
manded for a new trial.

APPEAL from the district court for Madison county:
AXNSON A. WELCH, JUDGE. Affirmed on condition.

M. F. Harrington, E. D. Kilbourn and H, H. Kilburn.
for appellant.

W. E. Reed, contra.

LETTON, J.

The plaintiff is a young married woman living upon a
farm with her husband. The defendant is a widower, a
farmer residing in the same neighborhood. On the night
of August 9, 1906, somewhere hetween the hours of 9 and
11 o’clock, and after the plaintiff’s family had retired, the
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defendant came to her home and stated that Mirs. Stub-
bert, a neighbor who lived with her husband about 24 miles
away, was about to be confined and was very sick; that two
other women of plaintiff’s acquaintance were at her home,
and that they had requested that the plaintiff come over
at once to assist. After some conversation the plaintift
took her three months’ old infant and started for Stul-
bert’s with the defendant in his buggy. When they ar-
rived close to the Stubbert home, which stood back from
the road and was reached by a lane, the defendant drove
beyond the lane in the direction of his own home, and,
upon plaintiff stating that was the Stubbert place, he
turned back and was about to drive beyond the lane again,
when the plaintiff jumped from the buggy with her infant
and went to the house. She knocked at the door, and when
it was opened asked Mrs. Stubbert if the other women
whom defendant represented had sent for her were there,
and was told they were not. She then asked if Mrs, Stub-
bert was sick, and was informed that there was nothing
the matter with her. Upon thus finding out the deception
which had been practiced upon her, she went into the
house and became very much agitated and alarmed, crying
and lamenting her condition, and foreseeing neighborhood
gossip. The defendant in the meantime had stopped his
team near the house, and after some conversation with
Mr. Stubbert had come into the room. Some conversation
then was had as to her going home. Mrs. Stubbert sug-
gested that her son Frank, a young man, take her home,
but plaintiff testifies she was afraid to go with him on
account of the defendant saying he would meet them at
the corner. Mrs. Stubbert then sent I'rank for the plain-
tiff’s husband, who came and took her home. It was proved
that, in the conversation with Mr. Stubbert, defendant
used language implying that plaintiff was a lewd and im-
moral woman. It was also shown that, after this event,
gossip was rife in the neighborhood with respect to the
plaintift’s character, and that some of these rumors and
stories had been communicated to her, but the court in-
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structed the jury to disregard all the evidence with regard
. to such matters, except as to what was said to plaintiff
herself by others. These are, in substance, the facts testi-
fied to by the plaintiff.

The defendant admitted that the story by which he pro-
vured the plaintiff to leave home and ride with him that
night was false, and the only explanation he offers for his
despicable conduct is that he had been drinking that day,
and that it was his intention in this way to play a joke
on the Stubberts, who had been married late in life. He
denies any improper advances or that he laid hands on
the plaintiff, except that he put the corner of her apron
over the baby’s face to protect it from the cold.

The petition pleads the fraud and deception whereby
plaintiff was decoyed from her home, an assault when she
left the buggy, the derogatory statements as to her char-
acter made by defendant to Stubbert, loss of reputation
and mental anguish, humiliation, mortification and dis-
grace by reason of the position she was placed in, and con-
sequent gossip in the community. "The answer is a gen-
eral denial.

The plaintiff apparently is not very ready in her use
of English. Her testimony is meager and much of it was
drawn out by the use of leading questions. There is ab-
solutely no evidence of any physical injury either direct
or indirect to her person. The evidence clearly shows that
she wept and was greatly agitated after she had been in-
formed of the deception practiced upon her, and it is fur-
ther shown that, in consequence of being told by neigh-
bors that her reputation was suffering on account of the
night ride with the defendant, she became somewhat
nervous and suffered to some extent from sleeplessness.

In this state of the evidence the court gave the following
instructions among others:

“No. 7. If you find for the plaintiff you will assess her
damages at only such sum as you believe and find, from a
full and fair consideration of all the facts and circum-
stances in evidence before you, will compensate her for
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the physical and nervous pain, mental distress and agony,
if any you find, resulting from such deceit and unlawful
acts of the defendant, which you find were committed by
him, and, in determining the amount of such damages,
you will also consider mental pain and suffering, result-
ing from communications, which you find were made to
her, that she was a subject of public notoriety and scandal
in the community where she lived, naturally resulting
from such wrongful act of defendant, snch damages, how-
ever, in no case to exceed the sum of $25,000.
~ “No. 8 You are instructed that this is not an action
for slander or libel, but an action for damages by reason
of the alleged assault and assault and battery, and deceit
practiced upon plaintiff by defendant to induce her to ac-
company him from her home, and if you find for the plain-
tiff, in determining the amount of her damages, you will
in no manner consider or allow any sum as damages by
reason of any alleged injury to her character and reputa-
tion by any statements concerning the same made by de-
fendant or other persons.

“No. 2, tendered by plaintiff. Notwithstanding you
may find from the evidence that the plaintiff bore no out-
ward sign of physical suffering and pain, yet if you find
from the evidence that plaintift has by reason of defend-
ant’s acts and conduct toward and concerning plaintiff
upon the night of July 27, 1906, suffered mental pain and
anguish, your verdict should be for the plaintiff, and you
should assess full damages therefor, not exceeding the
amount claimed in her petition.”

Defendant’s counsel insist that there was error in the
giving of these instructions; that where the evidence shows
mental anguish unaccompanied by any physical injury,
there can be no recovery; citing Atkins v. Gladwish, 25
Neb. 390, and a number of other cases mostly involving
negligence or breach of contract. There is a decided con-
flict in the authorities as to whether in such cases there
can be a recovery for mental suffering if unaccompanied
by physical injury. In states allowing punitive or ex-
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emplary damages such suttering may usually be considered
by the jury as an element of damages, but in states where
only compensatory damages are allowed the prevailing
rule, with some exceptions, seems to be that there must he
some physical injury, either directly or proximately
caused by the wrongful act or omission, before mental
pain and anguish may be taken into account, although in
telegraph cases this distinction dees not seem to exist. The
reason given for the rule usually is that in the absence of
any visible evidence of injury to the person the oppor-
tunities for putting forth unfounded claims for damages
would be so numerous and the facilities afforded for de-
priving persons of their property by false charges would be
so great that the courts will not open the door to the train
of evils that might in all probability be expected to enter if
such a rule were adopted. We do not think it necessary to
consider or distinguish the cases bearing upon this subject
here. A number of them may be found collected and re-
viewed in note to West v. Western Union Telegraph Co., T
Am. St. Rep. 530 (39 Kan. 93), in note to Grecn v. West-
ern Union Telegraph Co., 1 Am. & Eng. Ann. Cases, 349
(136 N. Car. 489), and in note to Gulf, C. & 8. F. R. Co. v.
Hayter, 77 Am. St. Rep. 856 (93 Tex. 239), which latter
note, though dealing mainly with the subject of fright,
includes many cases upon the general subject.

We consider the peculiar circumstances of this case to
place it within the reason of another class of cases, where
by an active and wilful or wanton act one has been injured
in his personal rights and privileges, has been deprived of
his liberty, or damaged in reputation, or outraged and
humiliated in his personal self-respect or in the finer
sentiments of his nature. Recovery for mental anguish,
humiliation, and loss of reputation may be compensated
without proof of actual pecuniary loss in actions for libel
and slander where the matter is libelous per se (Laing v.
Nelson, 40 Neb. 252; Boldt v. Budiig, 19 Neb. 739;
Brooks v. Dutcher, 24 Neb. 300; Williams v. Fuller, 68
Neb. 354) ; in actions for malicious prosecution, which is
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held to be an attack on one’s reputation (Miles v. Walker,
66 Neb. 728; Minneapolis Threshing Machine Co. v. Regier,
51 Neb. 402) ; in actions for criminal conversation (Smith
v. Meyers, 52 Neb. 70) ; for breach of promise (M usselman
v. Barker, 26 Neb. 737) ; for digging up the dead body of
plaintif’s son (Meagher v. Driscoll, 99 Mass. 281); for
wrongful ejection from cars, and for a conductor kissing a
female passenger against her will (Smith v. Pittsburg, Ft.
W. & O. R. Co., 23 Ohio St. 10; Lake Erie & W. R. Co. v.
Fiz, 83 Ind. 381; Quigley v. Central P. R. Co., 11 Nev. 350;
Ohicago & A. R. Oo. v. Flagyg, 43 111. 365, 92 Am. Dec. 133;
Craker v. Chicago & N. W. R. Co., 36 Wis. 657, 17 Am.
Rep. 504) ; for being deprived of the remains by an under-
taker to whose care the dead body of a daughter had been
committed (Renihan v. Wright, 125 Ind. 536, 9 L. R. A.
514); in an action for the abduction of a c¢hild (Magee v.
Holland, 3 Dutch. (N. J.) 86, 72 Am. Dec. 341).

The question whether such damages are of the nature of
exemplary or compensatory is sometimes a very close one;
but, even in states whicl. allow compensation only, dam-
ages are allowed which are not susceptible of precise com-
putation and the amount of which must be left largely to
the discretion of the jury, as witness the Nebraska cases
above referred to. Note to Spellman v. Richmond & D. R.
Co., 28 Am. St. Rep. 858, 870 (35 8. Car. 475) ; 1 Suther-
land, Damages (3d ed.) secs. 95, 96. The subject is dis-
cussed at length in Smith v. Pittsburg, F't. W. & C. R. Co.,
supra, and in Quigley v. Central P. R. Co., supra. The
latter is a Nevada case, in which state it is held (Johnson
v. Wells, Fargo & Co., 6 Nev. 224) that ordinarily mental
anguish without physical injury is not a proper element of
damages. If one is taken openly from his home by arrest
under color of process he may be permitted to recover dam-
ages for loss of reputation and mental suffering. What
reason can there be for refusing a like compensation to one
who is decoyed from her home by fraud and deceit, under
circumstances which cast a cloud upon her reputation and
caused unfavorable comment upon her character? More-
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over, the acts of the defendant resulted in damage of pre-
cisely the same character as that which would have been
caused by an oral or written attack on her reputation. Why
should it not be compensated for in a like manner and to
the same extent?

Conceding, for the purpose of argument, the soundnesy
of the contention by defendant’s counsel that mmental
anguish without physical injury is not a proper element of
damages in an action purely for assault, in this case the
wrong was caused, and recovery is sought, not by and for
the assault alone, but by the conjoined acts of deceit by
which the plaintiff was induced to leave her home, the
trespass upon her person by taking hold of her arm before
" reaching the Stubbert’s home, the statements derogatory

to her reputation made at the time by the defendant to
Stubbert, and the mental suffering caused by-the knowl-
edge brought to the plaintiff as to the neighborhoud gossip.
We are of opinion that the argument does not fit the cir-
cumstances of this case; that Atkins v. Gladwish, supra,
is distinguishable; and that the jury properly took into
account all the circumstances accompanying the transac-
tion. As the case was submitted to the jury it was really
an action for a trespass upon the person of plaintiff, a di-
rect invasion of her personal rights, and the accompanying
circumstances of mental suffering, humlhatlon, and injury
to her social standing and reputation in the neighborhood
constituted matter in aggravation. Matter in aggravation
is something done by the defendant upon the occasion of
the commission of the principal trespass, which is of a
different legal character from, but not inconsistent with,
the trespass. Thus, upon a trespass for breaking and
entering a house under a false charge that the plaintiff was
concealing stolen property, whereby her quiet enjoyment
. was interrupted and her character was injured, it was held
that the trespass was the substantial allegation, and the
rest matter of aggravation only. Bracegirdle v. Orford, 2
M. & S. (Eng.) 77. In trespass quare clausum fregit the
gist of the action was the unlawful entry, but it was alleged
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in aggravation that the plaintiff’s daughter was assaulted
and ravished by the defendant. The assault was held to be
merely matter of aggravation, and it was unnecessary to -
allege or prove a contract or loss of service. DBennett v.
Alcott, 2 T. R. (Eng.) 166; Donohuc v. Dyer, 23 Ind. 521.
See, also, Fast v. Cain, 49 Mich. 473; Anonymous, Minor
(Ala.) 52.

The case is unusual in its facts, and we have dcvoted
more time and labor to the investigation of the legal prin-
ciples governing its disposition than perhaps was necessary
or appears in this opinion. Ve are satisfied the jury were
entitled to consider the elements of damage submitted to
them. In all cases of this class the damages are difficult
of ascertainment, and must be left to the sound discretion
of the jury. It is impossible to ascertain with any degree
of precision what amount will compensate the plaintiff for
the wrong suffered. Of course, if the verdict is for such
an amount as to shocek the conscience, or if it appears to be
so disproportionate to the injury suffered that it appears
to be the result of passion or prejudice, it cannot be upheld.

The verdict for $3,000, however, seems to be excessive.
and, considering all the circumstances, we think it must
have been the result of passion or prejudice on the part of
the jury. The plaintiff, therefore, will be required to remit
the sum of $1,500 as a condition of affirmance, otherwise
the case will be reversed and remanded for a new trial.

JUDGMENT ACCORDINGLY.
Rosg, J., dissenting.
I dissent from the order requiring a remittitur as a con-

" dition of affirmance, for the reason that in my judgment
the verdict is not excessive.
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Shold v. Van Treeck.

NELs SHOLD, ADMINISTRATOR, APPELLANT, V. PETER H. VAN
TREECK ET AL., APPELLEES; STATE OF NEBRASKA, AP-
PELLANT.

FiLEp DeceMBER 10,1910, No. 16,166,

1. Appeal. DisMissaL. An er parte motion to dismiss an appeal in
this court, based upon papers not a part of the transcript, and
which have been filed without leave, should not be entertained.

ABATEMENT: PracTicE. When it is sought to show that
an appeal hag abated by reason of matters happening after the
appeal has been perfected, the moving party should proceed by
way of plea in abatement and service of notice on the adverse
party.

3. Hearsay testimony which is incompetent is not made admissible by
reason of the death of the person who made the statement sought
to be proved.

4. Evidence examined, and held to warrant a decree in favor of the
defendants.

- APPEAL from the district court for Dawes county:
WiLLiaM H., WESTOVER, JUDGE. Affirmed.

William T'. Thompson, Attorney General, Grant G.. Mar-
tin and A. W. Crites, for appellants.

A. M. Morrissey and Allen G. Fisher, contra,

LETTON, J.

A statement of the facts in this case may be found in
the former opinion 1n Shold v. Van Treeck, 82 Neh. 99. At
the second trial the court found generally in favor of de-
fendants as to the amount due in excess of $515.40, the
amount of the funeral and other expenses, found, further,
that the state of Nebraska had no right to appear and dis-
missed the petition in intervention; it also found that the
amount due had been paid into c¢ourt, and decreed that the
mortgages were satisfied. Irom this decree the adminis-
trator and the intervener filed a joint appeal. The tran-
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script and precipe were filed in this court upon April 23,
1909, with a waiver by defendants of notice of appeal. On
August 16, 1909, certificate of the clerk of the district
court for Dawes county was filed without permission, set-
ting forth what purported to be a list of papers filed in
the case in the district court, and a copy of certain receipts
upon the appearance docket. We are now asked to dis-
miss the appeal upon the strength of this certificate. We
cannot consider this showing. If it is contended that the
court lost jurisdiction on account of the action abating by
payment and satisfaction of the decree, the matter should
have been presented by the filing of a plea in abatement,
and notice of the filing of the same being given to the ad-
verse parties. Apparently no opportunity has been given
by notice for the appellants to investigate and challenge, if
they so desire, the correctness of the facts stated. Having
proceeded to the final submission of the case in this man-
ner, we can only consider the matters shown by the original
transcript and the bill of exceptions.

In the view we take of the evidence, it is unnecessary to
determine the right of intervention, or the law regarding
the escheating of personal property.

Plaintiff contends that the allegations of the answer do
not constitute a defense to the action, and that even if the
answer is sufficient the evidence does not warrant a decree
in favor of defendants. No attack on the answer was made
by demurrer before the trial. By a liberal construction its
somewhat general allegations may be held to plead a suffi-
cient defense. The answer, in substance, prays for the
specific performance of an alleged oral contract or agree-
ment to make a testamentary disposition of property. The
rule in this state is that such an oral agreement must be
clearly and satisfactorily proved before a court of equity
will enforce it. Kofka v. Rosicky, 41 Neb. 328; Peterson
v. Estate of Bauer, 76 Neb. 652; Harrison v, Harrison, 80
Neb. 103. Is the evidence sufﬁcient to warrant the court in
finding that a valid and enforceable contract was made?
A number of objections to the admission of evidence were

9
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made and exceptions taken, but since the trial was to the
court, and we must presume that only competent evidence
was considered, these objections and the rulings thereon
will not be reviewed.

Judge Sayrs, the county judge of Dawes county, testi-
fied to a conversation had with ene Fanning, an attornev
of Crawford, now deceased, and produced a paper in the
form of an affidavit sworn to before him by Fanning, which
was received in evidence over objection. The conversation
and the written paper tended to corroborate the defend-
ants’ witnesses as to the existence of the agreement made
between Jansen and Van Treeck. We are of opinion, both
as to the conversation and the written paper, that such
evidence is incompetent. DBoth are hearsay, and under no
rule of evidence of which we have any knowledee can they
be considered. The fact that Fanning has died since the
statements were made by him does not operate to render
them admissible, 1 Elliott, Evidence, sec. 315; 1 Greenleaf,
Evidence (12th ed.), sec. 125; 2 Wigmore, Evidence, sec.
1576; 16 Cye. 1195b; Halrorsen v. Moon & Kerr Lumber
C'o., 87 Minn. 18. The result of this rule may be deplorable
in some instances, and its abrogation by statute, as hax
been done in Massachusetts, may or may not be desirable,
but it is an established rule of evidence, and we are not at
liberty to change it. In deciding the case upon the facts, we
must, therefore, as we presume the district court did, dis-
regard the evidence of the county judge in respect to this
matter. :

It is unnecessary to set forth all the testimony. It shows
that Jansen sold his farm to Van Treeck, taking a note
of $300, and one of $800, due respectively in two and five
years, and secured by mortgage; that on the day the
papers were executed they desired Mr. Fanning to draw
a will to evidence the agreement they had made that Jan-
sen should have his home with Van Treeck, and rhat when
he died Van Treeck was to give him a decent burial, pay
all expenses, and have the remaining property. The only
property Jansen had was the notes and mortgages. He
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had lived with the Van Treecks for years, had no relatives
in this country, or apparently in any other country. The
Van Treecks are apparently the only intimate friends he
had on earth, and the circumstances seem to enhance the
probability that the testimony is true. While we think the
district court was wrong in holding that the state had no
right to intervene, we are satisfied its finding as to the
facts was correct.
This being so, the judgment must be, and is,

AFFIRMED.
Fawcerr and RoOsE, JJ., not sitting.

MICHAEL GLEASON, APPELLEE, V. LOOSE-WIiLES CRACKER &
CANDY COMPANY, APPELLANT.

Frep DecEMBER 10,1910. No. 16,223.

1. Nuisance: INJyUNcrioN. The process of injunction cannot be
availed of by a private citizen to abate a public nuisance, unless
he suffers special or peculiar injury therefrom, aside from that
guffered by the general public.

: Evipexce. BEvidence examined, and held that it
fails to show that any special injury or damage to the plaintiff’s
property will result if the proposed sidewalk is laid according to
the plan now contemplated by the defendant. But, held further,
that the restraining order and temporary injunction were prop-
erly allowed, for the reason that if the first plan were followed
special damage to plaintiff would occur.

2.

APPEAL from the district court for Douglas county:
ALEXANDER C. TroUP, JUDGE. Reversed and dismissed.

McGilton, Gaines & Smith, for appellant.

Mahoney & Kennedy, contra,
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LETTON, J.

This is an action to enjoin the construction of a side-
walk. The plaintitt is the owner of a lot facing north on
Chicago street, in the city of Omaha, and abutting to the
east on Twelfth wtreet which runs north and south.
Chicago street has been improved by permanent curbs, gut-
ters, and sewers, and Twelfth street at this point has like
improvements, and is also paved as far north as Chieago
street. Twelfth street is 100 feet wide, and 20 feet on each
side is reserved for sidewalk use. On the plaintiff’s lot
there are three frame buildings opening on Twelfth street,
one of which, a double house standing nearest the corner
of Chicago street, is occupied by him as a dwelling, and
the other two, which are one-story cottages, are rented. for
residence purposes. The defendant is the owner of the lot
immediately south of that belonging to plaintiff. The rear
end of this lot is directly across the alley from plaintiff’s,
and it faces on Davenport street, which is the first street
south. The petition alleges that the defendant is construet-
ing on this lot a building, the plan of which contemplates
the erection of a raised sidewalk the full length of the lot
and extending 20 feet into Twelfth street; that the pro-
posed raised walk will be not less than seven feet above the
sidewalk grade and will be covered with a gravel roof some
ten feet high, which will specially damage plaintiff by
cutting off the light, air, and view of plaintiff’s premises
from the south, will cut off the sunlight from a portion of
the premises, and will permit snow, ice and sleet to ac-
cumulate thereon in the winter time, and thus make the
premises less desirable and less comfortable for a home;
that it will obstruct and cut off the direct and convenient
thoroughfare to and from the principal business part of
the city from the lot, will constitute a public nuisance, and
be specially detrimental and damaging to plaintiff’s prop-
erty. The prayer was for an injunction to restrain the
construction of any sidewalk above the present sidewalk
grade on Twelfth street.
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The answer admits the facts pleaded as to the ownership
and situation of the respective properties with respect to
the streets, pleads that this portion of Twelfth street is
only suitable for wholesale houses or manufacturing estab-
lishments, and that there is a railroad track on the west
side of the street within a few feet of the curb line run-
ning along the property of both plaintiff and defendant. It
further pleads that the plaintiff has ready and direct ac-
cess to the principal business part of the city by way of
Chicago street and Thirteenth street, and denies that the
contemplated sidewalk will in any way damage his prop-
erty. It affirmatively pleads that in its business it receives
daily several carloads of material which must be taken
from cars on the track in Twelfth street into the building,
and it is necessary that the passageway between the cars
and the building be level, as otherwise it would endanger
the safety of people traveling along the sidewalk during
the unloading of barrels and other heavy material; that it
has received from the city council by ordinance permission
to construct the sidewalk on the level of Davenport street;
that there is now a temporary sidewalk in front of the lot
on Twelfth street, and that a permanent and substantial
sidewalk is necessary ; that the sidewalk thus authorized is
in accordance with the practice of the mayor and council
for many years throughout the wholesale part of the city,
and that it will not inconvenience public travel along the
street. It further alleges that the entrance to its building
is about the middle of its frontage on Twelfth street; that
the present plan is to construct the sidewalk upon a level
from the southwest corner of its building on Davenport
street along Davenport and Twelfth streets to the entrance
where it will be about four feet above the street surface,
and from there to slope it down at a grade of one foot in
ten to a level with the curb at the alley, so that there will
be an easy ascent from the alley to the point opposite the
entrance to the building. In its reply the plaintiff pleads
that it has had no notice of any intention to change the
grade of Twelfth street or the sidewalk thereon, that no
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change of grade has been made, and that no damages have
been paid to him for any such change. A number of other
denials are made, but the reply is in effect a general denial
of the affirmative pleas in the answer.

The evidence shows that all of plaintiff’s buildings are
built close to the lot line facing east upon Twelfth street,
that there is a space of five or six feet between the front of
his houses and the present sidewalk, which has been fenced
in by him, that the sidewalk is an old one made of boards,
and that a large cottonwood tree stands in the sidewalk
space. North of Chicago street Twelfth street is unpaved,
and at the distance of about a block north is blocked by
railroad tracks intersecting it. A large part of the travel
of the workmen to and from the Union Pacific shops is
over the sidewalk in question, and the street is also used
by traffic to and from the Illinois Central freight station,
which lies to the eastward on Chicago street. While the
plaintiff and his tenants could reach the main business
portion of the city by going one block west on Chicago
street, thence south on Thirteenth street, it has been their
custom for years to use Twelfth street in front of defend-
ant’s lot, which is, in fact, their most direct route to the
business center.

After the defendant purchased the lot, and before com-
mencing the work of building, an ordinance was passed by
the city authorities granting defendant permission to main-
tain platforms or shipping docks on the west side of
Twelfth street, 20 feet in width, to be constructed of con-
crete and cement, to be not more than seven feet high, and
to be provided with steps at the ends and corners, the plat-
form to be covered with a gravel roof with iron supports.
After this ordinance was passed and approved, the plain-
tiff, learning of the purpose of defendant to erect this dock,
procured a temporary injunction restraining the defendant
from obstructing the sidewalk space, which was afterwards
made perpetual. Defendant appeals.

The evidence for the defendant is that it is not its in-
tention to erect a shipping dock such as is described in the
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ordinance, but that it proposes to construct a level cement
sidewalk from the southwest cornér of its building at
Twelfth and Davenport streets, along Davenport to the
corner where it would be about two feet above the street,
and from thence to the entrance to the building, and from
that point the walk would slope to the north at a fall of one
foot in ten until it reached the alley between its and plain-
tiff’s lot; that in its business it uses heavy barrels and
boxes of flour, lard and molasses, and that it is necessary
for the safety of the public and of its employees that these
articles, when unloaded from the cars, be dropped on a
level surface, and not upon a sloping one such as would be
the case if the walk was laid at the present grade of the
street. It is also shown that the cost of handling the ma-
terial would be increased.

The conclusion we draw from the evidence on this point
" is that defendant’s anxiety for the level walk is not so
much on account of concern for public safety as for con-
venience and economy in the cost of operation of its plant.
There was much evidence adduced before the trial court
which bears little relation to the real issue before the
court. There is sone testimony to the effect that the pres-
ent grade of Twelfth street at this point is 34 of an inch to
the foot, and that to the southward toward Douglas street
the grade is much steeper, but this is indefinite, not based,
so far as shown, upyn any plat, profile, or survey, and not
given by an engineer or proved by an ordinance. There is
no evidence whatever to show that if the sidewalk is built
on a level to the entrance, and then sloped to the alley, it
would in any way interfere with public travel along the
street. In fact, the conclusion we draw from the evidence
is that a substantial cement sidewalk, 20 feet in widtl,
would afford much better facilities for the public than the
old brick sidewalk which occupied the ground previous to
defendant’s purchase of the property. The only witness
produced to testify as to the effect of the proposed con-
struction upon the view, and upon the passage of air along
the sidewalk space if the contemplated improvement is
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constructed, was Mrs. Miller, the plaintiff’s daughter, but
upon objection the court excluded most of her testimony on
these points. She was, however, per :itted to testify that
Twelfth street to the south would not reach the level of a
four-foot obstruction placed on the sidewalk space im-
mediately east of defendant’s lot. This, however, is at vari-
ance with her father’s evidence, who testified that Twelfth
street slopes upward to the south until it reaches Capitol
avenue, and that from there to the south it is steeper.
There is no evidence to show that the grade or height of
the sidewalk on Twelfth street has ever been fixed by or-
dinance, or that it is required to be the same as the street
or the curb line, or that there is a general ordinance in
force governing these points. If no ordinance controls and
the proposed walk permits convenient public travel, it is
not even a public nuisance.

The plaintiff argues that the sidewalk is a part of the
street; that the title to the streets is held by municipalities
in trust for the use and benefit of the public; that the ease-
ments of view and of light and air belong to every one own-
ing property abutting on the street, and will be protected
by the courts against illegal encroachments—citing Davis
v. City of Omaha, 47 Neb. 836; Jaynes v. Omaha Street
R. Co., 53 Neb. 631; Bischof v. Merchants Nat. Bank, 75
Neb. 838, and Chapman v. City of Lincoln, 84 Neb. 534.

We are satisfied with the law as laid down in the cases
cited, but we do not see that it aids the plaintiff. Elimi-
nating from our consideration the ordinance passed by the
city council, for the reason that the defendant is not now
seeking to proceed under the terms of the same and in con-
formity therewith, the question that first presents itself is
whether the plaintiff has shown such a special damage to
himself as warrants him to maintain an action to abate a
public nuisance. The real inquiry is not whether the coun-
cil had power by ordinance to authorize the defendant to
erect such an obstruction as is described in the ordinance,
but whether the proposed construction of the sidewalk at a
level instead of on a slope shall be restrained at the suit of
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a private individual. We are all of opinivn that the évi-
dence fails to show any special damage to the plaintift
which will be sustained if the sidewalk is constructed as
the defendant now proposes. As we read the answer and
the evidence, it is not proposed to cover the walk, but only
to vary its surface slope. There is nothing in the record to
warrant a finding that the slight change proposed will in-
terfere with plaintiff’s light, or air, or view, or in any way
damage his property, and so far as we can judge it will
provide better access to the business portion of the city for
him and his tenants. We have said repeatedly that the
process of injunction cannot be availed of by a private citi-
zen to abate a public nuisance, unless he suffers special or
peculiar injury therefrom, aside from that suffered by the
general public. Kittle v. Fremont, 1 Neb. 329; Shed v.
Hawthorne, 3 Neb. 179; Barton v. Union Cattle Co., 28
Neb. 350; Hill v. Pierson, 45 Neb. 503 ; Letherman v. Hau-
ser, 77 Neb. 731; Bischof v. Merchants Nat. Bank,supra.
No such special injury is established by the evidence, and,
hence, the plaintiff is not entitled to maintain this action.
If, at any future time, he suffer any special damages by
reason of any interference with the public highway, this
action will be no bar. While coming to the conclusion an-
nounced, we are of opinion that at the time this action was
begun, and the restraining order issued, the defendant in-
tended to follow the plan of construction set forth in the
ordinance, and that the restraining order and temporary
injunction were properly granted upon the showing
made. The plan being changed, the injunction as finally
granted was unnecessary.

The plaintiff was justified in beginning the action and
should recover his costs in the district court, but the
judgment of the district court is reversed and the cause
dismissed. ’

REVERSED AND DISMISSED.
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Swindell v. Malone.

ROBERT M. SWINDELL, APPELLANT, V. CHARLES MALONE,
APPELLEE.

Ficep DecEMBER 10, 1910. No. 16,234,

Appeal: REviEw. Where the evidence discloses no right of action in
the plaintiff, errors at the trial will not be considered in this
court.

APPEAL from the district court for Harlan county:
HARRY S. DUNGAN, JUDGE. Afirmed.

R. L. Keester, for appellant.
John Everson and J. (. Fhompson, contra.

Lurton, J. |

This action was brought to recover for expenses in-
curred in threshing two-thirds of a crop of wheat. Liabilty
was denied, and a counterclaim was presented for wheat
sold to plaintiff.

The plaintiff, Robert M. Swindell, who is the owner of a
section of land in Harlan county, and 1. L. Swindell are
father and son. The father testifies that in October, 19086,
he leased this land to his son for one-third of the crops
raised thereon; that in 1906 and 1907 the defendant
Malone farmed the land; that early in the threshing season
of 1907 Malone and his son threshed out a portion of the
crop and Malone took all that was threshed; that he re-
fused to thresh the remainder of it; that the plaintiff, then
using his son’s machinery, threshed the remainder of the
wheat, paying $76 for board and wages of the men that he
employed for this purpose. On cross-examination he testi-
fies that he had no authority or permission from his son to
thresh the wheat, and that he threshed out and hauled to
the elevator 2,130 bushels and 20 pounds.

L. L. Swindell testifies that he leased the land from his
father and that he rented it to Malone; that “he was to
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have one-third and I was to have one-third, and we were to
give father one-third. I was to furnish the machinery and
the horses and feed, and he was to do all the work and
hoard himself.” He further says that later he made an
agreement with Malone whereby he was permitted to re-
move his stock and Malone was to finish the threshing, he
agreeing to furnish an engineer and to pay Malone for
tending the separator. The testimony of Malone is practi-
cally the same, except that he says that L. L. Swindell did
not furnish the teams as agreed, and that when he left he’
wanted the defendant to thresh the remaining wheat, and
said he would pay him for it, but Malone says he refused to
do so because he was afraid he would not get his pay.

The jury found against the plaintiff and for the defend-
ant for the amount of his counterclaim. The plaintiff con-
tends that Malone was a subtenant of his son and was
bound by the terms of the lease, that the agreement
Detween Malone and L. L. Swindell was an assignment of
the lease to Malone, and that the contract was made for
the benefit of plaintiff, who had the right to bring action
upon the promise made for his benefit in his own name.
He also assigns error in giving a number of instructions.

We find it unnecessary to consider the assignments of
error made by the plaintiff. The undisputed evidence
shows that the plaintiff received not only his entire one-
third of the crop, but that he also appropriated and hayled
to an elevator the one-third of the wheat crop which be-
longed to his som, the whole amount being over 2,130
. bushels. So far as shown, he has received the proceeds of
. all this, and has never accounted for any of it. If he has
heen put to extra expense in the collection of the rent
from his son by way of payment for the board and wages
of the men employed in threshing, he has the remedy in his
own hands. No privity has been shown between Robert M.
Swindell and Malone, and Malone positively denies any
agreement to carry out young Swindell’s contract with his
¢ather. The testimony of both the Swindells, taken to-
gether and uncontradicted, fails to disclose any cause of
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action against Malone, while the liability for wheat pur-
chased from him is admitted.

The district court would have been justified in refusing
to submit the plaintiff’s case and in directing a verdict for
defendant for the amount of his counterclaim. No other
judgment than that rendered could be upheld, and it is
therefore

AFFIRMED.

IN RE PETITION OF E. A. ROSE ET AL.

ScHOOL DistrIoT NO. 11 ET AL, APPELLEES, V. J. O, Cop-
PLE, APPELLANT.

FriLep DecEMBER 10, 1910. No. 16,5661,

School Districts: ConNsoLmATION: RIGHT To COoNTEST. A person who
owns taxable property within the territorial limits of a school
district, but who is not a legal voter therein, has no such in-
terest in the matter of the consolidation of that district with an
adjoining one as authorizes him to contest the annexation pro-
ceedings either at the original hearing before the county super-
intendent or upon a review of the same by the district court.

ArprrAL from the district court for Thurston county:
GUY T. GRAVES, JUDGR. Affirmed.

Moodie & Burke, Thomas L. Sloan and Herman Freese,
for appellant.

H. L. Keefe and BH. D. Wigton, conira,

LETTON, J.

On June 27, 1908, the petitions of 4. J. Elkins and others
and E. A. Rose and others, legal voters of school districts
Nos. 11 and 12 of Thurston county, were filed with the
county superintendent, praying that the territory belong-
to school district No. 12 be added to school distriet No. 11,
and school district No. 12 discontinued. Accompanying
the petitions were affidavits that on the 16th day of June,



VoL. 88] SEPTEMBER TERM, 1910. 93

In re Petition of Rose.

1908, notices were posted in three of the most public places
in each of the school districts that the petitions would on
the 27th day of June, 1908, be presented to the county
superintendent at his office in Pender. At the time speci-
fied in the notices a hearing was had before the county
superintendent. Objections were filed by J. O. Copple to
the consolidation. His objections recited that he was “a
resident taxpayer of school district No. 12,” and in sub-
stance were that the district would be too large to allow
the children school privileges, that the petitions are not
signed by one-half the legal voters; that a number were
induced to sign the petition by fraud and misrepresenta-
tion; that no notice was given as required by law, and no
proof of notice is on file before the county superintendent.
There was also filed an affidavit by Mr. Copple to the effect
that “he is a landowner and a taxpayer of district No. 12;”
that he did not learn of the hearing in time to prepare his
showing, and asking that he be given a reasonable time to
prepare his evidence.

After a hearing the county superintendent found that
the legal requirements had been met, and “that no suffl-
cient objections and protest had been filed against said
petition.” He consolidated the districts as prayed. A
transcript of the proceedings and a petition in error were
filed in the district court for Thurston county. The con-
solidated district appeared and filed a motion to dismiss
the petition in error. This motion was sustained, for the
reason, as the record recites, “that petitioner J. 0. Copple
is, and at all times since the filing of the proceeding herein
has been, a resident of Bancroft, Nebraska, and not a resi-
dent or elector of any of the school districts involved in
this action, and has no interest in this action.” The peti-
tion in error was dismissed. )

Both the county superintendent and the district court
apparently found from the evidence that Copple was not a
resident or elector of either school district, and that he had
no interest in the matter. The evidence is not before us,
but it is not contended in this court that Copple is a resi-
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dent or voter in the districts. It is conceded that he is a
taxpayer in school district No. 12. The question that is
presented is whether a person who is not a legal voter in
the district has any standing or any right to appear either
before the county superintendent or the district court to
make objections to a proposed consolidation. It is con-
tended that a taxpayer has such an interest, and therefore
has a right to appear.

The statute governing the matter (Comp. St. 1909, ch.
79, subd. I, sec. 4; Ann. St. 1909, sec. 11503) reads:
“Fourth. * * * OQne district may be discontinued and
its territory attached to other adjoining districts, upon
petition signed by one-half of the legal voters in each dis-
trict affected. Fifth. A list or lists of all the legal voters
in each district * * * affected, made under the oath
of a resident of each district * * * affected, together
with an oath of a resident of each district, * * *
that the legal notice provided for in the third clause of this
section has been properly posted, shall be given the county
superintendent when the petition is presented. By legal
voters herein is meant all who are legal voters at an elee-
tion for school district officers.”

In Dooley v. Mcese, 31 Neb. 424, which was a direct at-
tack upon the authority of the county superintendent, it
was held that, before the county superintendent proceeds
to act upon such petitions, evidence should be before him
showing at what places the notices were posted and the
time of posting the same, and it was held that the county
superintendent should not have acted in the absence of
more definite proof of the time and place of the posting
of the notices. The only proof before the county superin-
tendent in that case at the time he acted was an affidavit
to the effect “that proper legal notice” had been given,
which stated no facts and was clearly a conclusion.
Judge MAXWELL said in the opinion: “This is a direct
attack upon the authority of the county superintendent
to make the change in the boundaries of the district upon
the notices heretofore set out. The court below held that
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such notices were insufficient, and in this we think there
is no error.”

The proceedings were clearly irregular and subject to
review by direct attack. But proceedings may be vulner-
able to a direct attack by persons who are qualified and
competent parties, and yet not absolutely void. The mat-
ter of the annexation and discontinuance of districts is
wisely committed by the statute to the discretion of the
legal voters and the county superintendent. They are
presumably much better fitted to determine the proper ad-
justment of school facilities to local conditions than any
nonresident, however much property he may own in the
district. It is the children of residents whose welfare is
affected. In Cowrles v. Nchool District, 23 Neb. 655, which
was an action brought by a school district to restrain the
county superintendent from changing its boundaries, it was
held that the school district as a corporation could not
maintain such an action, and in the opinion it is said:
“The laws of this state, as well by policy as by letter, have
left the control of the boundaries of school districts, pri-
marily, with the legal voters of each district respectively.”
We find no statute authorizing a nonresident taxpayer to
appear in these proceedings.

The district court committed no error in sustaining the
motion to dismiss on the ground that the plaintiff in
error had no litigable interest in the matter, and its judg-
ment is therefore

AFFIRMED.

HErMAN J. KAUP ET AL., APPELLEES, V. HENRY SCHIN-
STOCK ET AL., APPELLANTS,

Fiiep DeceMBER 10, 1910. No. 16,162,

1. Vendor and Purchaser: Frarp: REMEDIES. Persons induced by
fraud to purchase and agree to pay for real estate may, if they
act promptly after discovering the facts, rescind the contract or
may retain the land and, within the time limited by statute,
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maintain an aclion against the vendors for damages, or, whenever
sued by their vendors to recover the price for which the land was
sold, may plead such damages by way of recoupment.

2. Limitation of Actions: FRrRaUD. An action to recover damages for
the defendants’ alleged fraud is barred by the statute of limita-
tions, if not commenced within four years of the date the plaintiff
first discovered the fraud.

AcTION BY PURCHASER. An action prosecuted by

the vendees for the cancelation of their overdue notes and a

mortgage executed as part consideration for land they were in-

duced to purchase from the defendants by reason of the latter's
fraud, for the alleged reason that the amount of the plaintiffs

‘damages added to the money paid upon the mortgage equals or

exceeds that debt, is in efftect an action to recover damages for

fraud, and cannot be maintained if commenced more than four
years after the discovery of that fraud, and the defendants do
not ask affirmative relief, but plead the statute of limitations as

a defense.

4. . . . In such an action, so much of the relief
as relates to quieting the plaintiffs’ title as against the mortgage
is incidental to the main object of the suit, and does not bring
the case within the rule announced in Dringman v. Keith, 86 Neb.
476. '

5. : RecoturamiExT. While the action, suprae, cannot be main-
tained, the vendees may set up, by way of recoupment, their
damages in any action prosecuted by the payees of said note, or
any person claiming title to those instruments, to recover thereon
or to foreclose said mortgage.

AppEAL from the distriet court for Holt county:
WiLLiaMm H., WESTOVER, JUDGE., Leverscd with dircctions.

F. D. Hunker, A. R. Oleson and R. R. Dickson, for ap-
pellants.

R. M. Johnson and M. F. Harrington, contra.

Roor, J.

This is an action to cancel two notes and a mortgage. -
The plaintiffs prevailed, and the defendants appeal.

In 1902 the parties to this action resided in Cuming
county, and had been intimately acquainted for years. In
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December of that year the defendants, for the considera-
tion of $23,040, sold to the plaintiffs a ranch containing
about 2,000 acres of land sitnated in Holt county. In
March, 1903, the plaintiffs paid the defendants $9,940 in
cash, and in May gave them three promissory notes, two
for $5,000 each and one for $3,100. The notes were secured
by a mortgage on the land conveyed. Subsequently the
plaintiffs paid the $3,100 note and two years interest upon
the $10,000. This action was commenced in April, 1908.
The substance of the plaintiffs’ complaint is that they
were unacquainted with the ramch and it was covered
with snow when they inspected it; that the defendants
falsely and fraudulently misrepresented the quality of the
soil and the amount of hay previously cut from the
meadows upon the ranch, the number of cattle sustained
thereon in preceding years, the boundaries of the ranch,
and further falsely stated that tracts of land, to which
they had no title, were included in the descriptions set
forth in the deed, and misrepresented the value of the
land. The defendants answered, denying all charges of
fraud, and pleaded the four-years statute of limitations.
Giving the plaintiffs the benefit of every doubt, they
must have discovered the defendants’ fraud in the fall of
1903, certainly before March in 1904. Notwithstanding
this fact they made no complaint concerning their plight,
but in September, 1907, wrote the defendants promising
to pay the $10,000 then unpaid upon the mortgage debt.
The plaintiffs in explanation of their conduct testify they
did not know until shortly before this action was com-
menced that they had any remedy, but having signed the
notes thought they were compelled to pay them. We are
not inclined to challenge the good faith of this testimony,
but do not think it will relieve the plaintiffs from the legal
consequences flowing from their long acquiescence in the
transaction referred to in their petition. Assuming for
the sake of argument that the plaintiffs were defrauded,
thev liad an option, upon discovering the facts, to rescind
the transaction or maintain an action for damages. By

10
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selling and conveying a part of the property and in other
ways treating it as their own for many years, the plain-
tiffs waived the right to rescind, but they still had a right,
within the period fixed by the statute of Iimitations, to
prosecute an action at law to recover their damages.
Hammond v. Patterson, 85 Neb. 362. Section 12 of the
code provides that an action for relief for fraud must be
commenced within four years of the discovery by the
plaintiff of that fraud. Bank of Miller v. Moore, 81 Neb.
566. The plaintiffs have a further right to recoup their
damages should an action be commenced upon the notes or
to foreclose the mortgage. Duwinell v. Watkins, 86 Neb.
740; Avery v. Brown, 31 Conn. 398 ; Burroughs v. Clancey,
53 Ill. 30; Moberly v. Alewander, 19 Ia. 162; Allen wv.
Shackelton, 15 Ohio St. 145; Pierce . Tiersch, 40 Ohio
St. 168. And the statute of limitations will not bar the
defense of recoupment. Morrow v. Hanson, 9 Ga. 398;
Wood, Limitations (3d ed.) sec. 282. At the time this
section was commenced the notes were long past due, held
by the payees, and cannot now be transferred free from
any equities existing between the original parties. Dawvis
v. Neligh, T Neb. 78; First Nat. Bank v. Security Nat.
Banl, 34 Neb. T1; Wilbur v. Jeep, 87 Neb. 604; May v.
First Nat. Bank, 74 Neb. 251.

In Erickson v. First Nat. Bank, 44 Neb. 622, we held
that, if a maker or purported maker of a note has an abso-
lute defense thereto in whosoever’s hands it might appear,
a court of equity should not enjoin the collection or trans-
fer of the Dbill. The plaintiffs’ counsel, however, argue
that in the instant case the mortgage creates a cloud upon
their clients’ title to the ranch, and therefore equity
should take jurisdiction of their complaint and cancel the
notes and mortgage. The plaintiffs, however, do not ask
the court to place all parties in statu quo; they do not con-
tend the mortgage was void in its inception, but admit i
was a valid lien to secure the payment of the $3,100 note:
they do not say they have paid the $5,000 notes accord-
ing to their tenor, but ask us to find and say, from a con-
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sideration of the conflicting testimony of 45 witnesses,
that the defendants should be mulcted in the sum of $10,-
000 damages by the cancelation of these instruments. We
do not say that a jury’s finding of so much damage upon
the evidence before us should not be sustained, nor do we
say a verdict for a smaller sum would be ag: st the
weight of that evidence. It is true that the court would
be compelled to weigh the evidence, if offered in support
of a plea of recoupment in an action to foreclose the mort-
gage, but in that event the court would acquire jurisdic-
tion by the commencement of an action that could only
be maintained in equity, and a court of equity having once
rightfully obtained jurisdiction of the case would settle
all controversies between the parties with respect to the
subject matter of the litigation. We have been cited no
authorities to sustain the right of the plaintiffs, at a time
when their action to recover damages is barred by the
" statute of limitations, to equitable relief in an action
which contemplates they should hold the property and
pay about four-twelfths of the purchase price by the ap-
plication of their damages thereto. In Burckhardt v.
Burckhardt, 86 Ohio St. 261, 280, Judge White in dis-
cussing the proposition says no such right exists. The
proposition was not necessarily involved in the case, but
the statement is entitled to some consideration.

This action is primarily one to recover damages, and
should have been commenced within four years of the
time the plaintiffs discovered the facts. Having failed to
act within the time limited by law, the plaintiffs must
wait until an attempt is made to foreclose the mortgage or
to recover upon the notes.

The judgment of the district eourt, therefore, is re-
versed and the cauvse remanded, with directions to dis-
miss the action without prejudice to the plaintiffs’ de-
fense of recoupment in any action prosecuted upon the
notes or the mortgage described in this action.

JUDGMENT ACCORDINGLY,
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PHILIP ZWIEBEL ET AL., APPELLEES, V. WILLIAM
SEHESTEDT ET AL., APPELLANTS.

Frnep Decevser 10,1910, ° ). 16,225.

1. Mortgages: ForecLoSURE: APPRAISAL: PReEsUuPTIONS. “An order
denying a motion to vacate an appraisement of property for
judicial sale on the ground that the appraisers’ valuation was too
low will, in the absence of a bill of exceptions embodying the
evidence given at the hearing, be presumed to be correct.”
Johnston v. Craig, 61 Neb. 98.

: : CERTIFICATE OF LIEXS: CONFIRMATION OF
SaLE. The failure of a county clerk to include in his certificate
a statement of liens junior to those for the satisfaction of which
the defendants’ land is to be sold, and his failure to attach his
official seal] to said certificate, do not prejudice the owners of the
equity of redemption, and should not prevent the confirmation of
a sale otherwise regular and lawful. ' .

APPEAL from the district court for Surpy county: LEE
8. ESTELLE, JUubcE. Affirined.

Anthony E. Langdon, for appellants.

B. F. Thomas, Carl E. Herring and H. Z. Wedgwood,
contra.

Roor, J.

This is an appeal from an order overruling objections
to the appraisal of, and to the confirmation of, a sale of
certain real estate, The defendants appeal.

It is first argued that the appraised value of the real
estate is too low. No bill of exceptions of the evidence
submitted to the district court concerning the value of
the real estate has been filed in this court, and we shall
presume that the finding of the trial court upon the issue
of value is sustained by the evidence. Johnson v. Craiy,
61 Neb. 98.

The defendants contend that the district court erred in
peraiitting the county clerk to attach his seal to his cer-
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- tificate of incuinbrances, and that the certificate is insuffi-
cient in that it does not refer to any liens junior to those
included in the decree of foreclosure.. The appellants
own the equity of redemption of the mortgaged premises,
and would not have been prejudiced if no certificate of
liens had been filed. La Flume v. Jones, 5 Neb. 256;
Smith v. Forworthy, 39 Neb. 214; Hamer v. McKinley-
Lanning Loan & Trust Co., 52 Neb. 705; Ballou v. Sher-
wood, 58 Neb. 20; Green v. Paul, 60 Neb. 7. It appears
that the only incumbrances deducted were taxes, and that
the property sold for more than two-thirds of its gross
value as determined by the sheriff and the other ap-
praisers.

For the reason that we find nothing in the record to
suggest a suspicion that the appellants were in any man-
ner prejudiced by the matters referred to in their brief,
the judgment of the district court is

AFFIRMED,

JosEPH J. YOUNG, ADMINISTRATOR, APPELLANT, V. MARION
G. ROHRBOUGH ET AL.; COMMERCIAL BUILDING CoM-
PANY, APPELLEE.

Frep DecEymBER 10,1910. No. 16,726.

1. Landlord and Tenant: REpatss. Unless the landlord has agreed
with his tenant to repair the demised premises, he is not liable
to the tenant for failure to make such repairs.

2. Judgment: REs Jupicata. If the directors of a corporation own a
majority of its shares of stock, and have complete control and
actual personal supervision of its affairs and assets, a judgment
on the merits in their favor in an action for their alleged negli-
gence in leasing part of a building owned by the corporation for a
use that created an unusual hazard and resulted in serious injury
to a tenant occupying another part of sald building, and with
negligently falling to repair said building, is a bar to an action
against the corporation predicated upon the identical facts charged
in the suit against the directors.



102 NEDBRASKA REPORTS. {Vor. 88

Young v. Rohrbough.

APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Affirmed.

Herbert A. Whipple and Nelson O. Pratt, for appellant,
Benjamin 8. Baker, contra,

Roor, J.

This is the second appeal of this case. A statement of
the pleadings and the facts may be found in our former
opinions, reported in 84 Neb. 448, and 86 Neb. 279. After
the case was reversed the defendant corporation pleaded
the proceedings in the district court leading up to and in-
cluding the judgment in favor of the Rohrboughs as a bar
to a further prosecution of this suit. The plaintiff, in an
amended reply, admitted the existence of the judgment
and proceedings, but denied that he was concluded there-
by. The district court sustained an objection to the in-
troduction of any evidence. The motion should not have
been sustained, but we shall treat it as a motion for a
judgment upon the pleadings.

It will be remembered that the defendants Rohrbough,
after constructiong the building in question, leased one
story thereof to Baright, who sublet a suite of the rooms
to a subordinate lodge of the Ben Hur order. Subse-
quently the Rohrboughs conveyed the building to the de-
fendant Commercial Building Company, a corporation;
but at all times they have owned an overwhelming ma-
jority of the corporate stock and constitute a majority of
the board of directors. Thereafter the corporation leased
the rooms immediately above the lodge rooms to the
Young Men’s Christian Association for gymnasium pur-
poses. The plaintiff’s intestate was injured by plastering
falling from the wall of one of the lodge rooms. The
pleader alleges that the building was negligently and im-
properly constructed and maintained, and that the upper
story should not have been used for a gymnasium. Upon



Vor. 88] SEPTEMBER TERM, 1910. 103

Young v. Rohrbough.

the first trial of the case the evidence was identical as to
all of the defendants with respect to the transaction com-
plained of, subsequent to the transfer of the bhuilding to
the corporation, and the district court mads no distine-
tion between the several defendants’ liability. The jury
found in favor of the Rohrboughs and against the corpo-
ration, and it appealed.

The principle of law controlling our former-decision is
stated in the svllabus of the opinion, reported in 86 Neb.
279 et seq.: “Where all of the defendants are by the
court’s instructions placed in the same relation with re-
spect to plaintiff, a verdict in favor of two defendants
and against another, based upon conflicting evidence
which is the same as to all of the defendants, will not be
permitted to stand.” Counsel for the several litigants
severally invoke the doctrine of the law of the case, but
we find nothing in our opinions to interfere with the ap-
plication of well-established principles of law to the facts
in this suit. We did say: ‘“What has been said concern-
ing the effect of the verdict rendered relates solely to the
trial at which it was rendered, and not to the force that
shall be given it in future trials of this case.” It seems
reasonably plain that we thereby merely warned counsel
that, should the defendant corporation not amend its
answer so as to present in bar the judgment in the Rohr-
boughs’ favor, the verdict in favor of those individuals
would be immaterial in a future trial of the -case.
Whether that judgment would be a defense for the cor-
poration, if properly pleaded, was not within the issues
presented upon the former appeal, and was not_deter-
mined.

Likewise with respect to the argument that a corpora-
tion might be liable for its agent’s nonfeasance and the
agent not liable, we stated that we did not take issue
with the plaintiff’s counsel. We did not approve or reject
the doctrine announced in the argument and briefs, be-
cause the application of that principle was not involved
in the judgment of reversal. The Rohrboughs were not



104 NEBRASKA REPORTS. [Vor. 88

Young v. Rohrhough.

made parties to the first appeal to this court, and the
judgment of reversal did not vacate the judgment of the
district court in their favor. TUpon the corpuration’s plea
in bar based upon their codefendants’ aequittal, the plain-
tiff was placed in the same situation as though he had
prosecuted a separate suit against the Rohrboughs upou
a petition containing all of the allegations set forth in
the petition upon which all the parties first went to trial.
and a judgment had been rendered in the Rohrboughs’
favor, upon their answer in the nature of a general de-
nial.

The precise question before the district eourt at the
last trial was whether a judgment on the merits, acquit-
ting the Rohrboughs of all negligence in discharging the
duty imposed on them by law with respect to the plain-
tiff’s intestate, is a bar to a suit against their principal
for an alleged failure to perform: that identical duty.
Counsel for the plaintiff do not argue that they may fur-.
ther pursue the corporation for the alleged negligent
construction of the building; but they contend that, since
the building in question was constructed and rented for
the use of the public, the law imposed upon the corpora-
tion a duty to exercise reasonable diligence to maintain
that building in a reasonably safe condition for such use,
but that the failure of its agents, the Rohrboughs, to per-
form those duties was a nonfeasance, for which no action
would lie against them. The plaintiff does not contend,
nor does it appear, that the lessor in any of the leases
under consideration agreed to repair the demised premises.
The landlord, therefore, was not obliged to make such re-
pairs. Twrner v. Townsend, 42 Neb. 376; Murphey v.
Illinois Trust & Sarings Bank, 57 Neb. 519. It is doubt-
less true that a landlord, after having leased a part of his
building to one tenant, may not lease other parts of that
structure to another person, to be used for a purpose that
will endanger the health or life of his tenants while oc-
cupying the premises first leased; and if he negligently
does so, and the tenants first referred to are injured in
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health or body as a proximate result of the firees thus
negligently set in motion by their landlord, he may be
held liable. And, further, if the landlord leases the build-
ing knowing that his lessee will devote it to a use that
amounts to a general invitation to the public to come upon
the premises temporarily in the pursuit of business or of
pleasure, he may not negligently so use, or authorize other
persons to use, other parts of the building that those in-
dividuals will be subjected to an unusual hazard with re-
spect to life or limb. So it may safely be assumed that if
the upper story of the building in controversy could not
be used for a gymnasium without danger to the persons
rightfully in the rooms heneath, and as a result of that
use an injury was inflicted upon some person in the lower
rooms, as a matter of right the corporation would be
liable therefor.

It should be kept in mind in the instant case that, if
there was any negligence in renting the upper story of
the corporation’s building to the Young Men’s Christian
Association to be used as a gymnasium, that negligence
was occasioned solely through the agency of the Rohr-
boughs, and if we assume that it was the duty of the land-
lord to perform any act to ameliorate the conditions made
possible by the contract of lease, that duty could only be
performed by the corporation through its sole agents, the
Rohrboughs. This is not a case where the will and in-
telligence of a principal directs and controls an agent;
but the corporation could conceive no thought nor give
any instructions or orders except by the direction of its
directors, the practical owners of the corporation and of
its assets. In the suit against the Rohrboughs it would
have been no defense to nurge that they acted as agents for -
their principal, and therefore were not guilty. As re-
sponsible members of society they may not, whether act-
ing for themselves or for another, negligently create a
condition pregnant with danger to other members of that
society, and escape liability therefor. Nor would they be
permitted, while controlling their inanimate principal’s
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funds and affairs, to negligently fail to perform any duty
that principal owed to a third person, and evade respon-
sibility for an injury the proximate result of that negli-
gence. The corporation in the instant case is liable, if
liable at all, because the act was performed in furtherance
of its business. Ellis v. McNaughton, 76 Mich. 237 ; Baird
v. Shipman, 132 1ll. 16; Mayer v. Thompson-Hutchison
Building Co., 104 Ala. 611.

It now appears by the solemn judgment of the district
court, after a trial upon the merits, that the Rohrboughs
were not guilty of negligence with respect to any of the
matters charged in the petition. The case cannot be con-
sidered as one where joint tortfeasors engaged in wrong-
doing to the injury of some other person. In that event
every person thus engaged must answer as though he
alone had committed the tort; but in cases like the one at
bar, if the injured person pursues the principal for the
negligence of the agent, a prior judgment on the merits
in favor of the agent upon the precise issue later urged
against the principal, where it could only act or fail to
act through that agent, is a bar to a recovery against
either. Chicago, St. P., M. & O. R. Co. v. McManigal, 73
Neb. 580 ; Rathjen v. Chicago, B. & Q. R. Co., 85 Neb. 808;
Doremus v. Root, 23 Wash, 710, 54 L. R. A. 649; Mc-
Ginnis v. Chicago, R. 1. & P. R. Co., 200 Mo. 347, 9 L. R.
A. n. 8. 880; Lake Shore & M. 8. R. Co. v. Goldberg, 2 Il
App. 228; Stevick v. Northern P. R. Co., 39 Wash. 501.

The judgment of the district court, therefore, is right,

and is

AFFIRMED,
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) IN BB ESTATE OF JOHN A. CREIGHTON.

JoEN A. MCSHANE ET AL., EXECUTORS, APPELLEES, V.
ELLBN E. CANNON ET AL., APPELLEES; WILLIAM T.
THOMPSON, 'ATTORNEY GENERAL, ET AL., INTERVENERS,
APPELLANTS.

Foep Decemser 10,1910. No. 16,776,

1. Appeal: TRANSCRIPT: SIGNATURE. If a third person, in the
presence and by the request of a county judge, signs that official’s
name to a certificate, the name thus signed is the signature of said
Judge.

MorioN To DIsMIss: SIGNATURE TO TRANSCRIPT: PRESUMEP-
TioNs. If a motion to dismiss an appeal from a county court for
the al’eged reason that the county judge's signature to the cer-
tificate attached to the transcript is not genuine is overruled by
the district court, this court will presume, in the absence of evi-
dence to the contrary, that the judge signed said certificate or
authorized his name to be attached thereto.

3. Wills: APPEAL: CERTIFICATE TO TRANSCRIPT: ‘WAIVER OF DEFECTS.
Although a duly certified transcript of the record and proceedings
relative to the matter appealed from Is essential to clothe the
district court with authority to review an order of a county
court distributing the property of a deceased person, yet, if the
appellees appear in the district court and move it to enter in-
terlocutory orders, they should mnot thereafter be heard to ques-
tion the sufficiency of the certificate to the transcript.

JurispictioN. In such a case, if the transcript
contains a copy of the order appealed from and the pleadings of
the parties with respect to the subject matter litigated, the mere
fact that some order or material stipulation does not appear in
the transcript will not prevent the district court from acquiring
jurisdiction of the controversy by the filing of the transcript.
RigHT oF ArpEAL. If a testator bequeaths a sum
of money to his executors to be held in trust by them for a law-
ful purpose, and the county court declares that bequest invalid
and directs the money thus bequeathed to be paid to the testator’s
heirs, the executors have such an interest in the order that they
may appeal therefrom.

4.

5.

APPEAL from the district court for Douglas county:
LEg S. EsterLe, WiLLiaM A. REDICK and ALEXANDER C.
TrouP, JUDGES. Motion to dismiss appcal overruled.
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Smyth, Smith & Schall, for appellants.

E. Wakeley, George W. Doane, Charles B. Keller, W.
H. De France, Arthur C. Wakeley and W. D. McHugh,
contra.

Roor, J.

The appellees have submitted printed briefs and oral
argument in support of their motion to dismiss this case.
It appears that the testator in the tenth paragraph of his
will bequeathed $50,000 to his executors, to he held by
them in trust for-the purpose of establishing and main-
taining a home for “poor working girls” in the city of
Omaha. In the thirteenth paragraph of his will the tes-
tator bequeathed the residue of his estate “to the legatees
and beneficiaries hereinbefore mentioned, each of them to
take and have the portion of such remainder as the bequest
herein made to him or her bears to the whole of my
estate.” The testator’s heirs, in a petition filed in the
county court, attacked the aforesaid bequests and asked
the court to distribute the money thus bequeathed as
though the testator had died intestate. Iebruary 17,
1908, the court sustained the plaintiffs’ contention, and
the executors, in that capacity and as trustees, duly ex-
cepted to the judgment. March 12, 1908, a document pur-
porting to be a transcript of said order and of certain of
the pleadings in the county court was filed in the office of
the clerk of the district court. The transcript is certified
by “Charles Leslie, County Judge. By Clyde C. Sund-
blad, Clerk of the County Court,” and is authenticated
by the seal of the county court. March 31, 1908, the ap-
pellees filed a motion in the distriet court suggesting
that the transcript was incomplete because it did not con-
tain a copy of a stipulation and an order made by the
county court with reference thereto, and moved the court.
to require the appellants to forthwith supply a certified
copy of that docnment and said order. Subsequently the
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appellees moved the court to dismiss the appeal because
the transcript was not certitied as by law required. In
an amended motion the appellees assert that chapter 34,
laws 1897 (Comp. St. 1897, ch. 28, sec. 9c et seq.) contra-
venes section 19, art. VI of the constitution, and is there-
fore void; that because of the invalidity of said act the
clerk of the county court had no authority to sign the
judge's name to said certificate and the case should be dis-
missed. May 10, 1909, the appellants were given per-
mission to withdraw the transcript for recertification and
thereafier to refile the document, which was done. There-
upon the appellees moved the district court to strike the
transcript from the files, to strike the county judge’s cer-
tificate from the transcript, to dismiss the appeal, and, sub-
ject to an order overruling that motion, to aftirm the judg-
ment of the county court. All of the motions were predi-
cated upon the alleged defect in the certificate first attached
to the transcript. Permission was given the appellees to
withdraw their motion suggesting a diminution of the
record, and their other motions were overruled. Subse-
quently the district court ordered the litigants to file
pleadings. The appellees filed a petition wherein they
allege: “They and each of them protest that this court
is without jurisdiction of the subject matter of this ap-
peal, and reserving all manner of objection to the jurisdic-
tion of this court over the subject matter herein involved,
for the reasons set forth in their amended motion to dis-
miss the appeal herein for lack of jurisdiction, filed herein
February 24, 1909, and for the reasons set forth in their
motion to strike the transcript and the certificate of the
county judge of Douglas county, Nebraska, dated May 10,
1909, and filed in this court on that date.”

The allegations in the various motions are not directly
or by reference incorporated into the petition, and we find
nothing therein to raise an issue that the transcript was
not duly certified. If we consider the allegations quoted
above as sufficient to present the alleged error of the
court in overruling the motions to dismiss the appeal, we
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must review those orders in the light of all the presump-
tions attending an order made by a district court within
its jurisdiction.

In Zimmerman v. Trude, 80 Neb. 503, we held that chap-
ter 34, laws 1897, supra, was not obnoxious to the pro-
visions of section 11, art. III of the constitution, but the
argument presented in the instant case has not heretofore
been urged against the validity of said act. It is not neces-
sary to pass upon the constitutionality of the act, but for
the sake of argument we shall treat it as void.

It is apparent, however, that, while the law may not have
clothed Sundblad with authority to sign the county judge’s
name, the clerk may have signed that name in the presence
and by the express direction of that official, and, in that
event, the signature would be the lawful signature of the
county judge. Reed v. Uity of Ocdar Rapids, 138 Ia. 366;
36 Cyc. 451. The appellants upon the hearing to dismiss
the appeal may have proved that authority. No bill of
exceptions is presented countaining the evidence con-
sidered by the district eourt in passing upon these mo-
tions. To say the court decided the motions solely upon
the questions of law presented by the argument that the
statute, supra, is unconstitutional is to resolve the pre-
sumptions against the judgment of the district court, and
that we should not do.

Furthermore, the appellees, by appearing in the district
court and requesting an order in the case directing the
appellants to procure and file certified copies of docu-
ments and orders alleged to be necessary to properly ad-
vise that court concerning the contention between the liti-
gants, treated the appeal as properly lodged in that court,
and are bound thereby. Colemun v. Spearman, Snodgrass
& Co., 68 Neb. 28,

The appellees cite and rely upon Fromholz v. McGQahey,
85 Neb. 205, but in that case a transcript of the district
court filed in this court was not authenticated by the seal
of the court or the signature of the clerk, and the litigant
moving to dismiss had not taken advantage of the simu-
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lated appeal by asking for an order against the appellant.
Moreover in appeals to this court the appellant is solely
responsible for the proceedings essential to vest this court
with jurisdiction, while the county judge, after an appeal
has been “taken” in probate proceedings, is charged by
law with the duty of perfecting that appeal. The legis-
lature has not designated the particular act to be per-
formed by a litigant to inform the county court that the
appeal has been taken, but we are of opinion that the
order given by the executors for a transcript for an appeal
should be held sufficient to charge the county judge with
notice that the appeal had been taken.

The appellees also argue that since the transcript first
filed in the district court did not contain all of the docu-
ments considered by the county court in coming to its
final conclusion, nor certain other orders, the district
court did not acquire jurisdiction of the subject matter
in dispute. Section 46, ch. 20, Comp. St. 1909, provides:
“When such appeal is taken, the county court shall, on
payment of his fees therefor, transmit to the clerk of the
district court, within ten days after perfecting such ap-
peal, a certified transcript of the record and proceedings
relative to the matter appealed from.”

The transcript was prepared according to orders given
by counsel for the executors, and contained a copy of the
pleadings filed with respect to the distribution of the
estate in controversy and the order made thereon, wherein
the bequests, supra, were declared invalid. In our opinion
the transcript was sufficient to vest the district court with
jurisdiction, and the appellees had their remedy by sug-
gesting a diminution of the record. Moss v. Robertson,
56 Neb. 774. )

The appellees further argue that the executors have no
such an interest in the subject matter of the order as to
authorize them to appeal therefrom, and cite Merrick v.
Kennedy, 46 Neb. 264. In that case we did say: “The
executor of an estate, as such, cannot prosecute an appeal
from a final order of distribution made by the county
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court, where he is not pecuniarily affected by such order.”
But in the opinion filed in a proceeding prosccuted in the
same estate for a construction of the will, and reported
in Kennedy v, Merrick, 46 Neb. 260, Norvarn, C. J., who
wrote the opinion of the court in Merrick v. Kennedy,
supra, sayvs the executor had no interest in the estate of
his testator because, “by the will, the executor is not
made a trustee, and the will contains no provision making
it his duty to hold, control, or manage the real estate or
any legacy bestowed for the benefit of the devisees or
legatees named therein.”

In Merrick v. Kennedy, supra, the will created no trust
for the executor to administer, and his entire duty would
be performed by delivering to the legatees and devisees the
property described in the order of distribution. In the
instant case, however, the executors are charged by the
will with the duty of administering a trust of such a
character that it was difficult for any one other than
themselves to protect the trust estate. In considering
this subject Judge Dixon, in the case of Green v. Black-
well, 32 N. J. Eq. 768, says: “Whoever stands in a
cause as the legal representative of interests. which may
be injuriously affected by the decree made, is, within the
meaning of these laws, aggrieved, and, therefore, may ap-
peal.”

At the time the executors appealed no other persons had
appeared in the county court or in the district court to
represent the cestui que trustent, and the executors would
have been shamefully derelict in the performance of their
duty had they acquiesced in the order of the county court
which diverted a fortune from the objects of the testator’s
bounty. By what has been said we do not prejudge the
case on the merits, but are assuming for the purposes of
this motion that the trust may be administered notwith-
standing the objections made thereto.

The appellees assert that the attorney general has no
authority to intervene in the case or to prosecute an ap-
peal to this court. The briefs and arguments upon these
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propositions are so meager that we shall reserve the ques-
tion for consideration in disposing of the case upon its
nierits. :
The motion to dismiss the case is
OVERRULED.

IN RE ESTATE OF JOHN A. CREIGHTON,

JaMes H. MCCREARY ET AL., APPELLEES, V. CATHERINE MC-
SHANE FURAY ET AL., APPELLEES; WILLIAM T. THOMP-
SON, ATTORNEY GENERAL, BT AL., INTERVENERS, AP-
PELLANTS,

Foep DecEmsERr 10,1910, No. 16,776.

APPEAL from the district court for Douglas county:
LEE 8. EsTELLE, WILLIAM A. REDICK and ALEXANDER C.
TrOUP, JUDGES. Motion to dismiss appeal overruled.

Smyth, Smith & Schall, for appellants.

E. Wakeley, George W, Doane, Charles B. Keller. W.
H. De France, Avthur C. Wakeley and W. D. McHugh,
contra.

Roor, J.

The record in this case is in the same condition as is the
record in In re Listate of Creighton, ante, p. 107. The ap-
pellees have filed objections to the jurisdiction of the court.

For the reasons stated in In re Estate of Creighton, ante,

p. 107, the objections are
OVERRULED.

11



114 NEBRASKA REPORTS. [VoL. 88

Kutch v. Kutch.

NELsON K [CH, APPELLANT, V. ANNA KUTCH, APPELLEE.

FLep DecEMsBER 10,1910. No. 16,884.

1. Marriage: VaLmiry. The consent of competent parties is essential
to a valid contract of marriage.

SuirT To ANNUL: QUANTUM oF Proor. If a contract of
marriage has not been consummated, the court should reguire
no greater quantity of proof to sustain a finding of fraud or of
mental incapacity in a suit to annul that contract than it de-
mands to sustain those issues in any other cause.

EvipENcE. If, in an action to annul a contract
and ceremony of marriage because of the plaintiff’s alleged
mental incapacity and the defendant’s alleged fraud, it appears
that the plaintiff at the time he became a party to that con-
tract and ceremony successfully managed property of the value
of about $6,000, which he had accumulated, that he had been
acquainted with the defendant five years preceding their mar-
riage, courted her openly four months preceding the ceremony,
which he voluntarily suggested should take place, successfully
withstood one-half her demands for a marriage settlement preced-
ing said celebration, and understood the nature of the contract
and the duties and responsibilities incident to the marriage re-
lation, the court will not dissolve the marriage, although the
plaintiff is advanced in years, 46 years older than his wife,
slovenly in habits, with impaired vision and hearing, and is
forgetful concerning recent transactions, and the defendant prob-
ably was actuated largely by mercenary motives in entering
into the contract and did not accord the plaintiff all of his con-
jugal rights.

AprpEAL from the district court for Hamilton county:
GEORGE F. CORCORAN, JUDGE. Affirmed.

Charles P. Craft and J. H. Grosvenor, for appellant.
0. A. Abbott and J. H. Edmondson, contra,

Roor, J.

This is the second appeal of this case. Our former
opinion is reported in 85 Neb. 702. After the cause was re-
manded the case was retried upon the evidence adduced
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at the first trial and the testimony of twelve witnesses,
most of whom did not testify during the first hearing.
Most of the additional testimony relates to the plaintiff’s
physical and mental condition at the time of, and prior to,
the marriage under comnsideration. Many of these wit-
nesses testified that the plaintiff was not mentally compe-
tent to transact business. The defendant prevailed at the
second trial, and the plaintiff has appealed.

Counsel for the plaintiff earnestly argued that they pro-
duced sufficient evidence at the last trial to sustain the
plaintiff’s charge that his marriage to the defendant is the
creature of fraud and undue influence. They further con-
tend that our criticism of the plaintiff’s children, because
they acquired control of their father’s property, is unjust
and not sustained by the evidence. We did not intend to
unjustly criticise those children, and concede they acted
in all things for the welfare of their father. By the terms
of the contract between the plaintiff and his children the
latter agreed to sell so much of the corpus of his estate as
might be necessary to maintain him in comfort; but while
they were planning for his maintenance they were com-
pelling his wife to become dependent upon their will for
her support. We have again carefully read the evidence
adduced at the first trial and find nothing to shake our
confidence in our former opinion and judgment.

Waiving the point argued by the defendant, that the
plaintiff does not state in his petition facts sufficient to
constitute a cause of action, and considering the case in the
light of the evidence, we are convinced the plaintiff has sig-
nally failed to make out a case justifying a court of equity
to interfere in his behalf. At the time the contract was
entered into and the ceremony performed, the plaintiff was
advanced in years, his eyesight was poor, his hearing im-
paired, his memory treacherous, and his personal habits
uncleanly ; but he successfully controlled his property, con-
sisting of rented houses and notes of hand, and had pre-
served his estate intact. The plaintiff is now, and for many
years has been, an officer of the church of which he is a
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member. The record of the plaintiff’s testimony indicates
connected thought, reasoning power, and a perfect under-
standing of the responsibilities and ohligutions of the mar-
riage relation. If we accept the plaintiff’s version of his
courtship, it extended over four months’ time, and when
his sweetheart demanded a property settlement before mar-
riage, he met lier not more than half way with the state-
ment that, if she was not content to accept a deed for one
lot and a house, their relations should cease, and before
the marriage ceremony he gave consideration to the means
whereby he might support his wife. Subsequently we find
him insisting upon all of his conjugal rights.

We are advised by the evidence that the marriage be-
tween the litigants has not been consummated, so that the
weighty considerations of public policy, which, except for
the gravest reasons, forbid the annulment of consummated
marriages, do not influence our judgment in the instant
case. It is true, as counsel for the plaintiff argue, that
narties mentally incompetent to make other contracts can-
not lawfully enter into a contract of marriage. The test
of mental competency to enter into a contract of marriage
formulated by Sir James Hannen in Durham v. Durham,
10 L. R. Prob. Div. (Eng.) 80, seems reasonable and as
nearly accurate as a general proposition of law with re-
spect to so complicated a subject can be stated. The rule
announced is that a person is competent to enter into a
contract of marriage if he has “a capacity to understand
the nature of the contract, and the duties and responsibil-
ities which it creates.” Tn Atkinson v. Medford. 46 Me. 510,
upon the issue of the mental capacity of a person to enter
the marriage relation, an instruction given by the trial
judge to the effect “that the same degree of mind sufficient
to enable him to enter into a valid contract, or make a valid
deed or will, would be sufficient to enable him to contract
matrimony,” was approved. In (Anonymous) 4 Pick.
(Mass.) 32, we find a statement by the court that “they
felt bound to require such evidence of insanity as in a civil
action would justify a jury in finding the party incapable
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of making a contract; that anything short of this would
open a door to great abuses, * * * and that the fact
of a party’s bheing able to go through ‘the marriage cere-
mony with propriety was prima facie evidence of sufficient
understanding to make the contract.” This statement of
the law is somewhat radical, if applied to an unconsum-
mated marriage, and does not receive our unqualified ap-
proval, but is cited for the purpose of showing the trend of
judicial thought with regard to the subject under consider-
ation. See, also, Kern v. Kern, 51 N. J. Eq. 574. Measured
by any reasonable legal test, the evidence is overwhelming
that the plaintiff had mental capacity to make the contract
lie entered into with the defendant.

Passing to the issue of fraud in inducing the plaintiff to
enter the marriage relation, we refer the reader to our
former opinion, which fairly reflects the evidence upon this
point. No other evidence except the testimony tending to
prove mental incompetency was adduced to sustain this
issue at the last trial. As we understand the evidence, no
false representations were made to the plaintiff to induce
bim to court or to marry the defey iant, nor did she conceal
from him any fact or circumstance he was entitled to know
in advance of their marriage. We do not commend the
judgment of either party in becoming man and wife, nor
do we approve the defendant’s conduct toward her infirm
and impatient husband ; but upon the record before us we
hold that the plaintiff should not prevail.

The decree of the district court, therefore, is

AFFIRMED,

BrOowN COUNTY, APPELLER, V. KEYA PAHA COUNTY, AP-
PELLANT.
Frep Decemeer 10,1910, No. 16,173,

1. Appeal: TrANSCrIPT: MOTION FoR NEw TriaL: REviEw. Where the
transcript of the proceedings of the district court does not con-
tain a copy of the motion for a new trial or disclose the contents
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of any assignment therein, the inquiry in the supreme court on
appeal is limited to the sufficiency of the pleadings to support
the judgment.

PETITION: SUFFICIENCY ON APPEAL. Where the suffictency
of the petition to support a judgment in favor of plaintiff is
raiged for the first time in the supreme court on appeal by de-
fendant, it will be liberally construed for the purpose of up-
holding the proceedings of the trial court.

2.

3. Counties: REPAIR OF BRIDGES: SUIT ForR CONTRIBUTION: SUFFICIENCY
oF PrriTioN. In & suit by a county to recover from an adjoining
county half the cost of repairing a bridge over a river dividing
the counties, the petition held sufficient to require contribution
for repairs as distinguished from a new bridge, where it was
alloged in describing the damage that “a portion of sald bridge
had become damaged and in need of repair,” and that the “por-
tion of the bridge above referred to was entirely washed away
and destroyed.”

“REpatR.” The word “repair” as .applied to

4, :
bridges in the road laws means to restore to a sound or good
state after decay, injury, dilapidation, or partial destruction.

b. Svit Fror CoNTRIBUTION: NoTicE. For the purpose

of requiring a county to contribute to the expense incurred by
an adjoining county in repairing a bridge over a river between
them, a previous notice that it would be necessary to rebuild
a portion which had been entirely washed away is sufficient to
include an approach or abutment and any grading or riprapping
essential to the proper construction thereof.

6. : : . SUFFICIENCY OF PErrrroN. Within the
meaning of that part of the road law defining the duties of
county boards in relation to bridges, approaches are parts of the

bridge.

APPEAL from the district court for Keya Paha county:
JaMes J. HARRINGTON, JUDGE. Affirmed.

W. 0. Brown, H. M. Duval and Lear & Lear, for ap-
pellant. .

J. 8. Davisson and William M. Ely, contra.

ROSE, J.

This litigation was commenced by Brown county, plain-
tiff, to recover from Keya Paha county, defendant, half the
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cost of repairing or rebuilding a portion of the bridge on
section 20, township 32, range 20, over the Niobrara river
—the boundary between the counties. According to the pe-
tition, defendant, after notice had been given, declined to
unite with plaintiff in a contract to repair or rebuild that
portion of the bridge destroyed and refused to take any
part in the work of restoring it. Afterward plaintiff re-
paired or rebuilt the bridge, paid for the work and ma-
terials, and filed with the county clerk of Keya Paha
county a claim for half the expense. Two items made up
the entire cost—one for $2,293.40, being the contract price
of rebuilding, and the other for $745.86, being the contract
price of grading and riprapping. Plaintiff’s claim for half
the sum of these items was rejected by the county board
of Keya Paha county. Plaintiff appealed from the dis-
allowance to the district court, where a judgment was ren-
dered against defendant for $1,768.23. The case is
presented here on an appeal by defendant from the judg-
ment of the district court.

Though there appears in the transcript a recital that a
motion for a new trial was filed and overruled, the record
does not contain a copy of the motion or disclose the con-
tents of any assignment of error. The inquiry here is
therefore limited to the sufficiency of the petition to sus-
tain the judgment from which the appeal is taken. On this
point it is argued the petition shows on its face that the
bridge had been washed out, that a new bridge was con-
structed, and that defendant did not enter into a contract
to rebuild it, and is therefore not liable for any part of
plaintiff’s claim. The contention is that the right to en-
force contribution is limited to repairs, in absénce of a
joint contract to restore the bridge. The basis of this
proposition is found in the proviso appearing in the follow-
ing statute:

“For the purpose of building or keeping in repair such
bridge or bridges, it shall be lawful for the county boards
of such adjoining counties to enter into joint contracts;
and such contracts may be enforced, in law or equity,
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against them jointly, the same as if entered into by in-
dividuals, and they may he proceeded against jointly by
any parties interested in such bridge or bridges, for any
neglect of duty in reference to such bridge or bridges, or
for any damages growing out of such neglect; provided,
that if either of such counties shall refuse to enter into con-
tracts to carry out the provisions of this section, for the
repair of any such bridge, it shall be lawful for the other of
said counties to enter into such contract for all needful re-
pairs, and recover by suit from the county so in default
such proportion of the costs of making such repairs as
it ought to pay, not exceeding one-half of the full amount
8o expended.” Comp. St. 1909, ch. 78, sec. 88.

In a different form, the inquiry is: Has plaintiff, on a
petition demanding relief under the terms of the foregoing
proviso, which, as asserted by defendant, applies alone to
repairs, recovered a judgment for half the cost of building
a new bridge? The sufficiency of the petition was not at-
tacked below by demurrer or motion, and is challenged for
the first time in this court. Under a familiar rule, there-
fore, it must be liberally construed, for the purpose of up-
holding the judgment of the trial court. Sorensen v. Sor-
ensen, 68 Neb. 483; Des Moines Bridge & Iron Works v.
Marzen & Rokahr, 87 Neb. 684. The first and second
paragraphs of the petition described the parties and the
location of the bridge, and state that it was owned jointly
by plaintiff and defendant. The third and fourth para-
graphs state: '

“(3) That for some time prior to the year 1905, a por-
tion of said bridge had become damaged and in need of re-
pair, and the plaintiff, through its board of county com-
-missioners, often requested the said defendant, through its
board of county commissioners, to join with said plaintiff
in a contract to repair the said bridge, but such request was
wholly ignored and consent refused by the said defendant.

“(4) That in the spring of the year 1905 that portion
of the bridge above referred to was entirely washed away
and destroyed by reason of a freshet and floating ice, and
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on the 6th day of June, A. D. 1905, at a joint meeting of the
boards of county commissioners of Browu and Keya Paha
counties, the said board of county commissioners of Keya
Paha county was notified by the board of county commis-
sioners of Brown county that it would be necessary to re-
build the said bridge, and was requested to join with this
plaintiff in a contract for rebuilding such bridge, but the
said defendant county réfused to take any part whatever
in the rebuilding or repairing of said bridge.”

In the petition the first two references to damages to
the bridge are: “A portion of said bridge had become dam-
aged and in need of repair,” and “that portion of the
bridge above referred to was entirely washed away and de-
stroyed.” Subsequent references in the petition are fre-
quently made to “said bridge,” without specifically confin-
ing the term to the portion washed away; but those words,
when considered for the first time on appeal, will be con-
strued to refer to the preceding term, namely, that “portion
of the bridge” shown by prior allegations to have been
damaged or washed away. According to this construction
plaintiff’s claim was for repairs. Only a portion of the
bridge having been destroyed, the contracts to restore that
part of it were for “repairs,” within the meaning of the
statute. “Repair’” has been frequently defined as follows:
“The word ‘repair’ means to restore to a sound or good
state after decay, injury, dilapidation, or partial destruec-
tion.” JMartinez v. Thompson, 80 Tex. 568; Farraher v.
City of Keokul, 111 Ta. 8310. In this respect the petition
is held sufficient to support the judgment of the trial court.

It is further insisted that in any-event the petition is
wholly insufficient to support that part of the judgment
containing a recovery for half the expense of grading and
riprapping. On this point it is asserted: There is nothing
in the petition to show defendant was ever notified of a
purpose on part of plaintiff to incur such an expense. The
repairing or rebuilding did not include grading and rip-
rapping. This contention is founded on the following doc-
trine, quoted from Dodge County v. Saunders County, 17
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Neb. 787: “Where the only notice served under the statute
notified the adjoining county that a bridge across a stream
dividing the two counties was ‘unsafe for public travel and
that same must be repaired to make it safe for public pas-
sage,’ the county so notified cannot be compelled to con-
tribute toward the cost of new ice breaks not specified in
nor contemplated in the notice, and not necessary to make
the bridge safe for public travel.”

The statute does not say what the notice shall contain,
but the general term, “after reasonable notice,” is used.
Comp. St. 1909, ch. 78, sec. 83. The applicability of the
rule quoted depends upon the petition, which states: “That
for some time prior to the year 1905, a portion of said
bridge had become damaged and in need of repair, and the
plaintiff, through its board of county commissioners, often
requested the said defendant, through its board of county
commissioners, to join with said plaintiff in a contract to
repair the said hridge;” and “that i tie spring ot the year
1905 that portion of the bridge above referred to was en--
-tirely washed away and destroyed by reason of a freshet
and floating ice, and on the 6th day of June, A. D. 1903, at
a joint meeting of the boards of county commissioners of
Brown and Keya Paha counties, the said board of county
commissioners of Keya Paha county was notified by the
board of county commissioners of Brown county that it
would be necessary to rebuild the said bridge.” Here is an
allegation that defendant was notified that it would be
necessary to rebuild the bridge, referring to that portion
destroyed. Grading and riprapping may be essential parts
of approaches and abutments. Under the common law ap-
proaches and abutments were parts of bridges which
counties were required to build and repair. King v. York
County, 7 East (Eng.) 588; Whitcher v. City of Somerville,
138 Mass. 454. The road laws of this state do not change
the common law in this respect, but, on the contrary, the
legislature has adopted it. Comp. St. 1909, ch. 15q, sec. 1.
Therule generally announced by the courts of last resort in
this country is that an approach, within the meaning of
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road laws, is a part of the bridge. Board of Commissioners
of Rush (County v. Rushville & V. G. R. Co., 87 Ind. 502;
Driftirood Valley Turnpike Co. v. Board of Comntissioners
of Bartholomew County, 72 Ind. 226, 237; Bourd of Coin-
missioners of Huntington County v. Huffman, 134 Ind. 1;
Daniels v. Intendant and Wardens of the Town of Athens,
55 Ga. 609; Penn Township v. Perry County, 78 Pa. St.
457; F'reeholders of Sussex County v. Strader, 3 Harr.
(N. .J.) 108; Shaw v. Township of Saline, 113 Mich. 342;
Tinkham v, Town of Stockbridge, 64 Vt. 480. The case
cited by defendant does not announce a contrary rule and
is not in point here. Where the notice states that it will
be necessary to rebuild that portion entirely washed away,
the construction of a necessary approach or abutment is
fairly included. In the construction of bridges over
streams, riprap is generally understood to be an irregular
foundation or wall of stone likely to be washed by water.
Wood v. Vermont C. R. Co., 24 Vt. 608; Century Diction-
ary. Both grading and riprapping may be absolutely
necessary to the construction of an abutment or an ap-
proach, and for the purpose of giving statutory notice
under the road law may properly be considered parts of
the bridge itself. For the reasons suggested, the allega-
tions of the petition as to notice are sufficient, when ques-
tioned for the first time on appeal to the supreme court.
In City of Central City v. Marquis, 75 Neb. 233, it was
held that the word “bridge” did not include the approach
thereto, but that ruling was made in construing a section
of the charter of Central City, and does not control the in-
terpretation of the general road laws or the decision on
this point in the present case. The petition is sufficient to
support the judgment.
AFFIRMED,
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MARY L. PREUIT, APPELLER, V. WILLIAM M. PREUIT, AP-
PELLANT.

Frep Decemeer 10,1910. No. 16,212,

Divorce: ExTrEME CRUELTY. Any unjustifiable conduct on the part of
either a husband or wife, which so grievously wounds the mental
feelings, or so utterly destroys the peace of mind, as to seriously
impair the bodily health and endanger the life or reason of the
other, or such as utterly destroys the legitimate ends and objects
of matrimony, constitutes “extreme cruelty” as defined in sgec-
tion 7, ch. 25, Comp. St. 1909, although no physical or personal
violence may be inflicted, or even threatened.

ArPEAL from the district court for York county:
BENJAMIN F. Goop, JUDGR. Afirmed.

W. L. Kirkpatrick and A. B. Taylor, for appellant.
Power & Meeker, contra.

FAWCETT, J.

From a decree of the district court for York county,
granting plaintiff a divorce and substantial alimony, de-
fendant appeals.

The petition alleges that the parties were married in
York county in 1878; that nine children were born to this
marriage, eight of whom are still living. “That along
about the year 1901, soon after the youngest child, Edward
Burton, was born, this defendant seemed to lose his affec-
tion for the plaintiff, and grew cold and indifferent toward
her, and would not make any response to her greetings,
and frequently during said year would not speak to her
when she addressed him, and avoided her society, and such
treatment by defendant of plaintiff grew worse and worse
until about and more than two years ago, when defendant
ceased to speak to plaintiff at all, and during the two
years last past has at all times and continuously refused
to speak to this plaintiff, has refused to make any re-
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sponse to her when addressed by her, and has during the
two years last past treated her with sullen silence and
contempt, and has refused to show her any affection or
consideration whatever, and has during said two years,
and before their children, sought to and has grossly and
wantonly humiliated this plaintiff by his sullen silence
and contempt manifested toward her, and during said two
years and more has neglected and refused to show any
husband-like affection or consideration for her, and has
never, for more than eight years last past, invited her to
go out with him among the neighbors or to any place of
entertainment or elsewhere, and has never during said
eight years offered to take her anywhere or to any
place of entertainment, and has never permitted her
to share any social pleasures or entertainments with
him whatever, and has never during the said eight years
last past given her any pocket money or spending money to
use on her own account, but has treated her like a menial,
and defendant has during all said time in many other ways
sought to and has greatly humiliated this plaintiff and
wounded and crushed her feelings. That said conduct on
defendant’s part was without any cause or provocation on
her part, and was wanton and wilful on the part of thix
defendant. That said conduct of defendant toward this
plaintiff caused her to be greatly downhearted, grieved and
distressed, prevented her from getting sleep, and kept her
in a constant condition of mental and nervous agitation
and distress, and occasioned several serious periods of sick-
ness, at some of which times plaintiff did become afflicted
with high fever and delirium and general nervous prostra-
tion, all caused by the cruel conduct and treatment of the
defendant, as hereinbefore alleged, and said cruel treat-
ment of this defendant toward plaintiff caused plaintiff
to become, as she is on account thereof, broken in health
and her nervous organism greatly impaired, and caused
her to hecome a nervous wreck. On account of said cruel
treatment of this plaintiff by defendant, it became and
was unsafe for this plaintiff to longer live with defendant,
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and she could not longer live with this defendant on ac-
count thereof without great and serious danger to her
reason and her life, and this plaintiff on account thereof,
and on account of the said cruel treatment of this defend-
ant toward plaintiff, on the 17th day of August, 1908, left
the home of herself and defendant, and went to the home
of her son in York county, Nebraska, and ever since has
been and still is living with her said son. That defendant,
regardless of his duties as a husband, for and during more
than eight years last past has been guilty of extreme
cruelty toward the plaintiff, without any cause or provo-
cation on her part, in the manner and form hereinbefore
alleged.” The petition then sets out the property owned
by defendant, the names and ages of the eight children,
and concludes with a prayer for divorce, together with a
reasonable sum for alimony, and for the custody of the
four minor children,

The answer admits the marriage, the ownership of the
property described in plaintiff’s petition, that plaintiff left
defendant’s home on August 17, and alleges that plaintiff
left without any cause or provocation on the part of de-
fendant, and that she remains away without any good rea-
son therefor. The answer then proceeds at great length to
charge plaintiff with substantially the same wrongs, both
of omission and commission, charged against him in plain-
tiff’s petition. In other words, the defense pleaded is that
of recrimination, which defense defendant insists is recog-
nized by our statute and is applicable to this case. The
reply is a general denial.

The decree awarded plaintiff a divorce and $11,000 per-
manent alimony. The amount of the allowance is not ques-
tioned, the main contentions being: (@) That the petition
does not state a cause of action for extreme cruelty; and
(b) that the decree is not sustained by the evidence. The
first point must be decided adversely to defendant, under
the authority of Berdolt v. Berdolt, 56 Neb. 792, and Elli-
8on v. Ellison, 65 Neb. 412,

We do not think it would serve any good purpose, either
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to the parties to this unfortunate suit or to the public, to
set out the evidence here. To do so in such a manner as to
be of any service would require extending this opinion to
an unwarranted length. We deem it sufficient to say that
a careful examination of the evidence leads us to the same
conclusion as that reached by the district court. We think
plaintiff has sustained the allegations of her petition, and
that defendant has failed to establish the counter charges
contained in his answer,

Ellison v. Ellison, supra, when applied to the allega-
tions of the petition and the facts in this case, is not in any
manner limited or modifled by Whitney v. Whitney, 78
Neb. 240.

" The judgment of the district court is
AFFIRMED.

-

ANNA SEVERA, APPELLEE, V. VILLAGE OF BATTLE CREEK, AP-
PELLANT.

FrLep DeceMBER 10,1910. No. 16,224.

1. Municipal Corporations: CARE OF SIDEWALKS: LIABILTTY FOR IN-
JURiES. A municipal corporation cannot delegate the comstruec-
tion and care of its sidewalks to a private individual or corpora-
tion, and thereby evade its responsibility for such care and super-
vision, and thus escape liability for any damage resulting from
the failure of the person or corporation, to whom such care and
supervision are delegated, to use that reasonable care and dili-
gence to keep such sidewalks in a reasonably safe condition for
travel, which devolve primarily upon the municipal corporation
itself.

9. Witnesses: Cross-EXAMINATION. Where, in an action for injuries
from a defective sidewalk, the defense is interposed that the
village never had any knowledge or notice, prior to the accident,
of the defective and dangerous condition of sald sidewalk, and
upon the trial such village introduces one of its trustees as a
witness, it is not error to permit the interrogation of such wit-
ness, upon cross-examination, as to statements made by him a
few days after the accident, to the effect that prior to the ac-
cident he had called the attention of his associate trustees, during
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a meetmg of the board, to the dangerous condition of such side-
walk and the necessity existing for its repair.

ImpEACHMENT. And in such a case, if such witness denies
having made such statement, it is not error to permit plaintift,
upon rebuttal, to impeach such testimony.

4. Trial: INsTrRUcTiONS. This court will not reverse a judgment for
the refusal of an instruction, where the substance thereof has
been given in other instructions.

6. Appeal: VErpicT: ConriicTiNg EVIDENCE. “A verdict rendered on
substantially conflicting evidence, and approved by the trial
court, will not be set aside on the ground that it is not sustained
by adequate proof.” Brong v. Spence, 56 Neb. 638.

AprPEAL from the district court for Madison county:
ANSON A. WELCH, JUDGE. Affirmed.

Mapes & Hazen, for appellant.

Isaac Powers, H. F. Barnhart and H. H. Kilburn,
contra.

FAWCETT, J.

Plaintiff alleges that on May 17, 1906, while walking on
the sidewalk along the east side of Fourth street,commonly
known as Depot street, in defendant village, she stumbled
against a plank of said sidewalk, which her brother, who
was walking with her, “had accidentally raised before her
by stepping on the end projecting beyond the stringer,”
whereby plaintiff was tripped and thrown with great force
and violence to the sidewalk, as a result of which she was
greatly and permanently injured; that the sidewalk was
defective in construction and lLad been allowed to become
and remain out of repair, so that numerous planks of the
walk were loose, and the nails holding others were easily
drawn out by a person stepping on the end of the planks
which projected for a long distance over and beyond the
stringers upon which they were laid; that of the rotten and
defective condition of the stringers and the dangerous con-
dition of said sidewalk at the point where the accident
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occurred ‘“defendant then and for a long time previously
had constructive and actual notice, and in not repairing
the same or causing it to be done, or so providing as to pre-
vent or warn persons from passing over the same and in
and about the premises, was guilty of gross negligence and
want of care;” that as a result plaintiff was so badly in-
jured that she will be a cripple for life, to her damage in
the sum of $5,000, for which she prays judgment. The an-
swer alleges, first, that the petition does not state facts
sufficient to constitute a cause of action; second, admits
that the defendant is a municipal corporation as alleged in
the petition; and, third, a general denial. There was a
verdict and judgment for plaintiff, and defendant appeals.

The errors relied upon and discussed in defendant’s brief
are: “(1) That the sidewalk in question was not upon a
street or alley within said village, but a private walk over
which the village had not exercived authority or control.
(2) An attempt was made and permitted by the court,
over defendant’s objections, to impeach Peter Neuark, a
witness for defendant, with rebuttal testimony, upon a
fact brought out on cross-exawmination, collateral and im-
material to the issues. (3) The refusal of the court to
give instructions first, third, and sixth, requested by the
defendant. (4) The verdict is not sustained by sufficient
evidence.” We will copsider these assignments in the
order named. ’

1. ‘Fourth street, or Depot street, as it is sometimes
called, is laid out upon the section line between section 1,
town 23, range 3, and section 6, town 23, range 2. An
inspection of the plats introduced in evidence would indi-
cate that it runs from the quarter section corner between
the two sections above named through the central part of
the village north to the section corners between said sec-
tions; that some 500 or 600 feet south of the section cor-
ners the street crosses the right of way of the Chicago &
Northwestern Railway Company. There is a continuous
sidewalk on the east side of the street from the main part
of the village north to the depot of said railway company.

12
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Just before reaching the railroad right of way, Fourth
street crosses Front street. The evidence shows that the
village has at all times exercised supervision and control
over the sidewalk in question from the business center to
the north line of Front street, which is the south line of
the railway company’s right of way, and that that portion
of the walk from the north line of Front street to the
depot was constructed by the railway company, and that
the company has at all times assumed to keep it in repair.
There is no substantial evidence to show that the defend-
ant ever had anything to do with either the construction
or repair of that portion of the walk. It is undisputed,
however, that the sidewalk upon the right of way is a con-
tinuation, upon the same alignment, of the sidewalk con-
structed and maintained by the village south of the right
of way, and that it is within the limits of Fourth street.
While it appears that the sidewalk does not extend north
of the depot, but terminates at that point, it is undisputed
that Fourth street extends across the right of way,
through what is designated upon one of the plats as
“Pioneer Township Site Co.’s Second Addition to Battle
Creek,” to the north section line of the sections referred
to. The point where plaintiff sustained her injury was
about half way between the south line of the right of way
and the tracks of the railway company, so that it is undis-
puted that the accident occurred upon that portion of the
sidewalk which had been constructed by the railway com-
pany. The section line road north of the northern
terminus of Fourth street is the main traveled rcad lead-
ing into the village from the north, and is the road over
which the people living north enter the village. There is no
evidence that Fourth street, where it crosses the railroad
right of way, or, more properly speaking, where the right
of way crosses it, has ever been vacated, or the control
over it surrendered fo the railway company. It is clear,
therefore, that this street, for its entire length north and
south and across the right of way, is one of the public
streets of defendant. It is stipulated in the record that “the
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place where the accident occurred was at the time of said
accident complained of, and now is, within the corporate
limits of said village, and that the walk upon which said
alleged accident occurred is within the said corporate
limits.” The question presented, therefore, is whether the
fact that this sidewalk was constructed and its repairs as-
sumed by the railway company, and the further fact that
the village never exercised any care and supervision over
it, relieves the defendant from liability for any dangerous
defects occurring and permitted to remain upon such por-
tion of the walk, of which defendant had actual notice, or
which had existed for such a length of time as to consti-
tute constructive notice of such dangerous defects. De-
fendant contends that such is the law. In this contention
Wwe cannot concur. :

In Brown v. Incorporated Town of Chillicothe, 98 N.
W. 502 (122 Ta. 640), it is held: “Where, in an action for
injuries from a defective sidewalk, it appears that the
sidewalk was in the proper place for a sidewalk—along
one of the streets of the town—and had been there for a
considerable time, it will be presumed that it was there by
the town’s consent.

“Where a town allows a sidewalk along its street to be
built for the use of the public, and it is so used, it becomes
the town’s duty to see that it is kept in a safe condition.”
The opinion fully sustains the above quotations from the
syllabus.

In Johnson v. City of Milwaukee, 46 Wis. 568, the gylla-
bus reads: “In an action for injuries caused by the de-
fective condition of a foot-bridge or apron crossing a gut-
ter in a city street, it appeared that the apron was built hy
the owner of adjoining property, without consent of the
city, near to but not directly in the line of a street cross-
ing; and that the city had never formally adopted it, nor
made any repairs upon it; but there was evidence that it
had existed there, and been actually used as part of a pub-
lic thoroughfare, for a considerable length of time. with
knowledge of the city and without objection on its part.
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Held, that proof of these facts would create a presumption
that the city had adopted the apron as part of the street
crossing, and had become liable for injuries caused by a
defective condition of the apron, of which it had notice;
and that the continuance of such condition for several
weeks would create a presumption of mnotice.” In the
opinion on p. 370 the court say: “We are of the opinion
that some of the instructions asked on the part of the plain-
tiff in this case were proper, and should have been given as
requested. For instance, the first instruction, which was
to the etfect that if the jury should be satisfied, from the
testimony, that, before and at the time of the accident, the
general line and route for travelers on foot was over the
place and crossing where the accident happened, and the
crossing, including the place where the accident happened,
was in continual use as a thoroughfare for travelers going
back and forth, and the same was there several weeks or
months before the accident, then, so far as this case was
concerned, the question as to who made the crossing or any
part of it, or placed it where it was, is immaterial, and that
the plaintiff was uunder no obligation to ascertain or in-
quire who built the crossing or cross-walk, or how it came
there. This instruction was applicable to the testimony;
for it cannot be denied that there was abundant evidence
tending to prove, and from which the jury might have
found, that the public travel for persons on foot passed
over the cross-walk which leads from the Fourth ward mar-
ket in a northwesterly direction, to the sidewalk near the
junction of Second and West Water streets, and over the
platform or bridge where the plaintiff fell and broke his
leg. If that crossing, including this bridge, platform ox
apron, as it is called, was in fact a thoroughfare in con-
stant use by the public, the ¢ity was bound to keep it in re-
pair, and was responsible to a person injured by reason of
its failure to perform that duty, whether the city originally
built the bridge or not. The correctness of this view
would seem to be too obvious to need comment or illus-
tration. For surely the responsibility or irresponsibility

.
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of the city to keep a thoroughfare, or, in other words, a
public crossing, in repair, cannot be made to rest or de-
pend upon the fact that the city built it in the first place,
or authorized it to be built. And so, if the bridge or
apron was originally built by the owner of the adjoining
lot without objection on the part of the city, and the city
suffered it to remain and to be used by the public as a
public way or crossing, the presumption would be that
the city had adopted the structure as a part of the cross-
walk. TUnder these circumstances the city would cer-
tainly be liable for an injury occurring by reason of the
bridge or platform being in a dangerous condition.”
Detiriler . City of Lansing, 95 Mich. 484, is squarely
in point, and is to the same effect. Foxworthy v. City of
Hastings, 25 Neb. 133 and 31 Neb. 825, are to the same
effect. City of MeCoolk v. Parsons, 77 Neb. 132, cited by
defendant, does not modify or destroy the force of Fo.r-
worthy v. City of Hastings, supra. In the Parsons case
the opinion shows that “it does not appear from the peti-
tion either that the depot grounds or the place where the
accident occurred were within the corporate limits of
the defendant city, and the objection to the introduction
of evidence should have been sustained.” This is suffi-
cient to show that the Parsons case is clearly distinguish-
able from the Fouxworthy case and from the case at bar.
In harmony with the above cases, which meet with our
entire approval, we hold that a municipal corporation
~cannot delegate the construction and care of its streets
and sidewalks to a private individual or corporation, or
even to a quasi-public corporation, and thereby evade its
responsibility for such care and supervision, and thus
escape liability for any damage resulting from the failure
of the person or corporation, to whom such care
and supervision are delegated, to use that reasonable
care and diligence to keep such streets or sidewalks in a
reasonably safe condition for travel, which devolve pri-
marily upon the municipal corporation itself. It matters
not that the railway company in the present case is the
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owner of the land within its right of way abutting upon
the street or sidewalk at the point where the accident
occurred. So far as the defendant is concerned, it is in
no different or better situation than it would be if such
abutting land were owned by a private individual who
had himself constructed such sidewalk and had assumed
to keep it in repair. We think it will not be claimed
that in such a case the village would be relieved of liabil-
ity for the failure of such abutting landowner to prop-
erly perform the duty which he had assumed.

2. The position taken by the defendant throughout the
trial was that its trustees or managing officers never had,
prior to the accident, any knowledge or information as
to the dangerous condition of the sidewalk in question.
While introducing her evidence in chief, plaintiff at-
tempted to show by the witness, Lambert Kerbel, a brother
of plaintiff, that shortly after the accident he had a con-
versation with Peter Neuark, who at that time was a
member of the village board of trustees, at which he,
Neuark, stated that he had himself called the attention
of “the village council” to the condition of the walk dur-
ing a session of such board. The defendant objected to
the evidence as incompetent, irrelevant and immaterial,
and for the reason that no proper foundation had been
laid. The objection was sustained. While defendant
was making its case, it introduced Peter Neuark as a
witness. Upon cross-examination of Mr., Neuark he was
asked: “Mr. Neuark, I will ask you if it isn’t a fact
that on or about the 24th day of May, 1906, about a week
after the accident that plaintiff complains of, if you didn’i
say in the saloon of Lambert Kerbel and in the presence
of Lambert Kerbel, before this accident that you speak
of, tell them that if they didn’t repair that walk they
would have damages to pay?”’ Objected to as incompe-
tent, irrelevant, and immaterial, and not proper cross-
examination. The objection was overruled, and the wit-
ness, after first saying that he did not remember, finally
answered, “I did not.” Plaintiff then in rebuttal placed
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Tambert Kerbel upon the stand, and the following exam-
ination was had: “Q. Did you have a conversation with
Mr. Neuark a few days after the accident that the plain-
tiff has sustained on the sidewalk, in your saloon at
Battle Creek, regarding the condition of that sidewalk?
(Objected to and overruled.) A. Yes, sir. Q. Now, I
will ask you if in that conversation the witness Neuark
didw’t say to you that he had a talk with the village
board regarding the condition of this walk where Mrs.
Severa received the injury, and that he said to the board
that unless some action was taken to repair that walk
"that the city would have damages to pay? (The defend-
ant objects to the question because the same is incompe-
tent, irrelevant, and immaterial, and not proper impeach-
ment testimony, no proper foundation laid. Objection
overruled by the court, to which ruling the defendant ex-
cepts.) By the court: This is simply for the consideration
as to its bearing upon his statement that he had no knowl-
edge of any bad condition of the walk. A. He did. (The
defendant moves to strike the answer as incompetent,
irrelevant, and immaterial, no proper foundation laid.
Motion overruled by the court, to which ruling the plain-
tiff excepts.)” Tt is strenuously insisted that this was
error, upon the theory that it was a collateral fact brought
out on cross-examination and immaterial to the issues.
This contention must fail. We do not think this testi-
mony was immaterial or that it was collateral in the
strict sense of that term. The defendant was insisting
that the village board never had any knowledge or notice
of the defective condition of this sidewalk. Testimony,
showing that one of the village board had stated within
a week after the accident that he had at one time called
the attention of the board, while it was in session, to
the dangerous condition of the walk, and had warned
them that if something were not done they were liable to
have to pay damages on account of it, was, we think,
fair rebuttal of the defense sought to be interposed. If
any error was committed by the court as to this testi-
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mony, it probably was in refusing to permit plaintiff to
offer the testimony when introducing her case in chief;
but, be that as it may, it certainly was not error to re-
ceive it in rebuftal.

3. This contention of defendant must also fail for the
reason that everyvthing contained in the three instruc-
tions tendered is substantially and fairly covered by the
court in its instructions 5, 6, 12 and 13, given to the jury.

4. That the verdict is not sustained by sufficient evi-
dence. Upon this point the evidence is conflicting.
There is ample competent evidence in the record to sus-
tain a verdict either way. In such a case, this court will
not interfere. Brong v, Speice, 56 Neb. 638.

Finding no reversible error in the record, the judgment
of the district court is

AFFIRMED.
Rosg, J., not sitting.

JoHN W. PETERSON, APPELLANT, V. ADELBERT B. AXDREWS,
APPELLEE.

FrLep DeEcEMBER 10,1910. No. 16,238.

1. Trial: AbpMISSION OF EVIDENCE: DI1S(RETION OF COURT. The reception
of evidence collateral to the main issue, which may throw some
light upon facts in dispute, or which may bear upon the credibility
of witnesses, is ordinarily within the sound legal discretion of the
trial court, and unless prejudice appears it is no ground for re-
versal.

2. Appeal: IMMATERIAL EviDENCE: HArMLESs ERror. An answer of a
- witness which should have been stricken out as being immaterial
and the conclusion of the witness is not prejudicial unless it
fairly appears from the record that the answer was calculated to
mislead the jury to the injury of the moving party. Peaks v.
Lord, 42 Neb. 15.
INSTRUCTIONS: REVIEW. A party will not be heard to com-

plain of an instruction which follows the averments of his plead-
ing and the evidence offered by him in support thereof.

3.
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VERDICT: CONFLICTING EvIDENCE. “A verdict rendered on
substantially conflicting evidence, and approved by the trial court,
will not be set aside on the ground that it is not sustained by
adequate proof.” Brong v. Spence, 56 Neb. 638.

APrEAL from the district court for Xearney county:
HARRY S. DUNGAN, JUDGE. Affirmed.

Lewris C. Paulson, for appellant.
M. D. King, contra.

FawcEerT, J.

The controversy in this case is over a load of corm,
worth about $30. It was tried in the county court, and
an appeal taken to the district court, where there was
verdict and judgment for defendant, and plaintiff ap-
peals.

Plaintiff alleges that, through his tenant, he delivered
to defendant four loads of corn of the aggregate of 232
bushels; that it was agreed between plaintiff and defend-
ant that defendant was to grind the corn into corn chops.
for which plaintiff was to pay at the rate of 5 cents per
hundred pounds; that defendant refused to grind the last
or fourth load of corn of the aggregate of 58 bushels and
refuses to pay for said load of corn, and lhas converted
the same to his own use, to plaintiff's damage in the sum
of $30.16. In his answer defendant admits that plaintiff
delivered three loads of corn, for which he alleges settle-
ment was made in full, and denies the delivery of the
fourth load. The evidence as to whether or not a fourth
load was ever delivered is clearly conflicting; so much
so that a verdict either way would find sufficient evidence
in the record to sustain it. Plaintiff’s contention, there-
fore, that the verdict is not sustained by sufficient evi-
dence, must fail. Plaintiff further insists that the court
erred in excluding the testimony of the witnesses Black-
burn and Christensen. Whatever corn was delivered by
plaintiff to defendant was hauled to the will by plain-
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tiff’s tenant one A C. Pete1 son. ‘At the time the con-
troversy arose between the parties Peterson had removed
from plaintiff’s farm to one of his own several miles dis-
tant. During a discussion between plaintiff and defend-
ant of the matter in dispute, one Lauritz Nelson was
present. At plaintiff’s request he called up the tenant,
A. C. Peterson, and asked him how many loads of corn
he had delivered to defendant for plaintiff. Peterson
answered that he thought it was two or three loads, but
was not sure which. A few hours later, and on the same
day, Peterson called up Nelson and stated that, after
thinking the matter over, he was sure that he had hauled
three loads. Upon the trial of the case, plaintiff intro-
duced Peterson as a witness, and he then testified that
he was sure he had hauled four loads. When interrogated
as to his reason for saying he was sure he had hauled four
loads, he stated that he remembered it because of the faet
that he hauled the first two loads with his own wagon;
that he then had a breakdown, and that he borrowed a
wagon from his neighbor, Christensen, with which he
hauled the other two loads; that, when he hauled the
third load, he put the broken hind wheels of his wagon
on the load and took them to Blackburn’s blacksmith
shop, and, when he hauled the fourth load, he went to
the blacksmith shop and got his wheels and took them
home with him. The testimony which the court excluded,
and for the exclusion of which plaintiff now complams,
is the testimony of Christensen that he loaned Peterson
his wagon for the purpose, as stated by Peterson, that it
was to haul corn for plaintiff, and the testimony of Black-
burn as to the fact and time of his repairing Peterson’s
wagon wheels. This testimony was offered, of course, for
the purpose of corroborating, by these collateral facts and
circumstances, the testimony of Peterson; but this was
entirely unnecessary, as no attempt was made to contro-
vert Mr. Peterson’s testimony as to the breaking of his
wagon, the borrowing of Christensen’s wagon, and the
repairs made by Blackburn. We think, under the circum-
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stances shown, that, while it would not have been error
on the part of the court to have received such testimony
and to have permitted it to go to the jury, it was not
error to exclude it. The admissibility of such evidence
is largely within the discretion of the trial court. In
Citizens Bank v. Warfield, 85 Neb. 328, we held: “The
reception of evidence collateral to the main issue which
may throw some light upon facts in dispute is ordinarily
within the sound legal discretion of the trial court, and
unless prejudice appears it is no ground for reversal.”
In Schenck v. Qriffin, 38 N. J. Law, 462, it is held: “The
admission of evidence of extiraneous circumstances not
material to the issue which bear remotely on the issues
involved in the cause, or upon the credibility of witnesses,
is within the discretion of the-judge, and its admission
or rejection is no ground for reversal on error.” The dis-
trict court did not err in excluding the testimony referred
to.

While upon the stand as a witness defendant was
asked this question: ‘“What do you say, Mr. Andrews,
about this renter, or tenant, ever delivering to your mill,
or to you at your mill or elevator, any other of this corn
than what your books show excepting the three loads?
A. According to my best knowledge and belief, I don’t
believe the corn was ever brought to the mill.” Plaintiff
moved to strike out the answer as irrelevant, immaterial,
and as being the conclusion of the witness, which motion
was overruled. In this ruling we think the district court
erred; but we do not think, in the light of the examina-
tion which followed, that this answer could have preju-
diced plaintiff in the minds of the jury. The next ques-
tion asked was: “What do you say as to whether or not
this fourth load was ever delivered to you personally? A.
According to my knowledge, it was never delivered to me.”
This was the last question upon direct examination, and
was immediately followed by the following question upon
cross-examination: “Q. You say that all you know aboul
it is what your books show about the delivery of the corn?
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A. Yes, sir; that is all T know about any corn having been
delivered to the mill by Mr. Peterson.”  This, together
with the entire examination of defendant, shows that de-
fendant does not assume to huw.any actual knowledge,
and also shows that the ground of his belief, as expressed
in the objectionable answer, was simply the fact that his
books did not show the delivery of such corn. We do not
think the error is sufficient to warrant a reversal of the
case.

Objection is made to instruction No. 2, given by the
court, in which the court instructed the jury that, in
order to recover, the plaintift was required to prove: (1)
That he delivered four loads of corn to defendant. (2)
The number of bushels contained in said loads. (3)
The value of said corn per bushel at the time of the de-
livery thereof. Plaintiff insists this was error, for the
reason that “the jury might well say that there was no
proof on the part of the plaintiff as to the four loads.
We were only required to prove as to the one load—the
fourth load.” The instruction follows the averments in
the petition and the proofs offered by plaintiff in support
thereof. Such being the fact, the objection is without
merit.

The last complaint is that the court erred in instruct-
ing the jury that, if they found for plaintiff, the measure
of his damages would be “the value of the corn on the
date of delivery,” which was in March or April, while
plaintiff contends that his measure of damages would be
the value of the corn in the following December, at the
time he demanded payment therefor. It is unnecessary
to consider this point, as plaintiff was not prejudiced
by the giving of the instruction, for the reason that the
jury did not find for plaintiff.

Finding no reversible error in the record, the judgnient
of the district court is

AFFIRMED.

RosE, J., not sitting.
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DeExNIS H. CRONIN, APPELLANT, V. DANIEL J. CRONIN ET
AL., APPELLEES.

FiLep DrcEMBER 10,1910, No. 16,218.

1. Taxation: PUBLICATION OF DELINQUENT TAX LIST: DESIGNATION OF
NEWSPAPER. When the county board bas designated the news
paper in which the notice and delinquent tax list and notice of tax
gale shall be published under the provisions of the act of 1903 for
the collection of delinquent taxes, the treasurer has no discretion
in the matter. It is his duty to publish the notice and tax list in
the paper so designated within the time and in the manner pro-
vided by the act.

2. Counties: PUBLICATION OF DeLINQUENT Tax List: LIABILITY OF
TREASURFR. When the treasurer refuses upon demand to furnish
such notice and list to the proprietor of the paper so designated
for publication, and such proprietor is damaged by such refusal,
the treasurer is liable for such damages, and the same may be re-
covered in an action upon his official bond.

ApPpEAL from the district court for Holt county:
WiLLIAM H. WESTOVER, JUDGE. Reversed.

R. R. Dickson, for appellant.

Me@ilton, Gaines & Smith and Arthur F. Mullen,
contra,

SEDGWICK, J.,

The plaintiff alleged in his petition in the district court
that Holt county was proceeding under the act of 1903
for the collection of delinquent taxes, commonly called
the “Scavenger Act,” and in those proceedings the county
board, pursuant to the statute, duly designated the
«O'Neill Frontier,” a newspaper then owned and pub-
lished by the plaintiff, as the paper in which the delin-
quent tax list should be published, and that the treasurer
of the county wilfully refused to furnish the plaintiff
with the copy of the list for publication, but did furnish
it to a rival paper in which it was published. The plain-
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tiff in the action sought to recover damages from the
treasurer and the sureties upon his official bond, who
were made defendants, for the wrongful conduct of the
treasurer in that regard. Hach of the defendants sepa-
rately filed a general demurrer to the petition, which de-
murrers were sustained by the court and the action dis-
missed. The plaintiff has appealed.

The plaintiff does not set out at large the facts from
which the damages which he claims should be estimated,
but no objection is made to the petition in the briefs upon
this ground, and we are therefore assuming that the
allegations are sufficient to show that the plaintiff has
suffered at least some damages. The contention of the
defendants is that the plaintiff has shown no such inter-
est in this publication as would entitle him to maintain
this action; that his interest is too remote and contin-
gent to be the basis of a right of which the law takes cog-
nizance; that this act was not passed to enable Mr.
Cronin to receive benefits from his paper; “that was no
part of the design of the legislature.” It is said in the
brief that the action of the county board designating the
plaintiff’s paper is not in any sense a contract; that the
contract is made by the treasurer, and not by the county
board; and that where there is no contract there can be
no breach, and, as Cronin was under no obligation to
publish the tax list, there was no obligation on the part
of the treasurer to furnish him with the list, since in
order that there shall be a binding contract there must
be a mutual obligation.

The defendants have furnished us with an interesting
brief in which they cite upon this proposition Smith &
Yoram, 37 Ia. 89; Towa News Co. v. Harris, 62 Ia. 501,
and Strong v. Campbell, 11 Barb. (N. Y.) 185. Smitl
v. Yoram, supra, was a proceeding by certiorari to correct
the proceedings of the board of supervisors of Jones
county in the matter of selecting a newspaper in which
the laws and proceedings of the board should be pub-
lished. In the opinion, quoting from a former decision
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by that court, it was said: «No publisher has such a
vested, personal interest in enforcing its provisions, that
" le can thus resort to the courts, and compel the board to
select his paper and have these Jaws published therein.
The duty is imposed on the board; they are the cus-
todians of the power, but no one can insist upon its per-
formance or exercise because he happens to be at the
time the owner of a mnewspaper.” Strong v. Campbell,
supra, which was the decision of a misi prius court, was
an action for damages by the proprietor of a mewspaper
against a postmaster for refusing to receive proof in re-
gard to the circulation of the paper and refusing “to give
them the publishing of the list of letters remaining in
the post office” The court, by Johnson, J., said: “I
have not deemed it necessary to examine the questions
.raised as to the sufficiency of the averments in the decla-
ration conceding the action to be maintainable, because
in my judgment there is no foundation whatever in law
for an action, under any conveivable state of pleading,
for such a cause.” While these and other similar cases
which we have examined are perhaps distinguishable from
the case at bar, it must be said that much of the reason-
ing employed might be applied to this case also. The cir-
cumstances out of which this litigation arose have been:
already twice considered by this court. In State v.
Cronin, 75 Neb. 738, this plaintiff sought by mandamus
to compel this defendant as county treasurer to furnish
him with the notice in question for publication. The
facts upon which this litigation depends were stated some-
what at length in that opinion. The principal question
to be decided was whether the county board had duly
designated the plaintiff’s paper as the one in which the
notice was to be published. It seems to have been con-
ceded or assumed that, if the plaintiff’s paper had been
duly designated by the county board, the defendant as
treasurer had no discretion in the matter, and, indeed,
this would seem to be the effect of the legislation upon
this subject. The right of the plaintiff as relator to main-
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tain the action appears not to have been doubted or dis-
cussed. Tt was said that the trial court was justified in
denying the writ, “because it appears to be conceded that
it would have heen unavailing had it issued, the time
heing too short after the decision of the district court to
take the steps and make the preparation necessary to
enable the appellant to publish the list within the time
required by law.” It is also said that “the appellant’s
right to publish the list * * * was a mere abstract
right. * * * But the situation was different when this
suit was begun. At that time, had the appellee moved
promptly to the discharge of his duty, the appellant could
have made the publication.” While the writ was not
awarded, the costs of the proceedings were taxed against
the defendant. This was done solely upon the ground
that the relator was entitled to the writ at the time that
the action was begun. This, then, was a determination hy
this court that the plaintiff in this case had such an in-
terest in the matter as to enable him to maintain an ac-
tion against the defendant. Again, in Miles v. Holt
County. 86 Neh. 23R, which was an action against the
county by the publisher of the newspaper in which the
notice in question was actually published by the treas-
urer, it is said that the publication was made in the wrong
paper; that the treasurer acted wilfully in the matter,
and former decisions in this court in which similar rights
have been asserted were cited and quoted from without
criticism. It would seem that this ecourt is committed to
the proposition that the plaintiff has such an interest as
to enable him to maintain the action. There are some
considerations justifying this eonclusion that perhaps
cannot be found in the cases cited bv the defendant.
TUnder our statute, the duty is in the first instance im-
posed upon the county board to designate the paper in
which these publications are to be made. When the
county hoard has acted and has designated the paper for
that publication, the treasurer has no discretion in the
matter. It is his duty to furnish the notice for publica-
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tion to the paper designated by the county board. The
petition alleges that «fter this designation had been made
this defendant was notified of that fact by the county
clerk, and was personally notified by the plaintiff, and
was informed by the plaintiff that he, the plaintiff, had
made preparation to publish the list as directed by the
county board and was ready to do so, and demanded that
the list be furnished to him by the treasurer for that pur-
pose, which was refused by the treasurer. If it is con-
ceded, as it appears to be in these briefs, that the plain-
tiff had accepted the proposition of the county board to
publish the list in his paper, and that the treasurer de-
prived him of thie legitimate profit by his unlawful act,
we think that the petition states a cause of action for
such damages as the plaintiff has sustained by the mis-
conduct of the defendant. The general demurrer of the
defendant and his sureties should be overruled.

The judgment of the distriet court is reversed and the
cause remanded.

REVERSED.
‘RosB, J., not sitting.

. EBENEZER W. JOHNS V. STATE OF NEBRASKA.,
FiLep DEcEMBER 15,1910. No. 16,738.

1. Information: SUFFICIENCY. An information charging the defendant
with wilfully, forcibly, burglariously and feloniously breaking and
entering into a slaughter-house with the intent to take, steal and
carry away certain described personal property, is equivalent to
charging the defendant with malice, and the absence from the in-
formation of the word “maliciously” or the appearance therein of
the letters “ialiciously” is an immaterial error, in nowise preju-
dicial to the defendant.

2. Criminal Law: ASSISTANT COUNSEL FOR STATE. The county attorney,
under the direction of the district court, may procure the as-
sistance of counsel in the prosecution of a person charged with a
felony, and the appearance of such counsel in the case for the

13
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first time while the jury is being selected, but before the defend-
ant has exercised any peremptory challenge, is not erroneous.

INDORSEMENT OF WITNESSES ON INFORMATION. It is within
the discretion of the trial court to permit the county attorney to
indorse the names of additional witnesses on the information after
the filing thereof and before the trial, and, if the defendant does
not request a postponement of the trial, no prejudice will be pre-
sumed because of such indorsement.

EXCLUSION OF WITNESSES: DISCRETION OF CoUrT. It is
within the sound discretion of the trial court to permit the wit-
nesses to remain in the court room during the trial.

ACCUSED AS WITNESS: Cross-ExXAMINATION., If the defend-
ant testifies in his own behalf, the county attorney may, on cross-
examination, ask him whether he has been convicted of a felony,
and, if the witness equivocates in his answer, the prosecutor may
ask such additional questions as may be reasonably necessary to
bring out the fact of that conviction.

REMARKS OF JUDGE. The district judge, in ruling upon
objections to the introduction of evidence, should refrain from
expressing his opinion concerning the weight of the evidence or
the credibility of the witnesses, but a remark to the effect that
the counsel by cross-examination had brought out some things he
had better let alone is not so prejudicially erroneous as to justify
the granting of a new trial.

DEFENSES: INTOXICATION. In the absence of special circum-
stances, not appearing in the instant case, it is no defense for a de-

- fendant to prove that three hours after the offense was probably
committed, and at a point 18 miles distant from the scene of the
crime, he was under the influence of intoxicating liquors.

7

ExcrusioN or EviIDENCE. The proof is undisputed in this case
that the defendant purchased in Germantown, where the offense
for which he was being tried was committed, a quantity of in-
toxicating liquors, which he took to his home in Lincoln. Held,
it was not prejudicial error to exclude proof of his declarations
made before starting on that trip that he intended to purchase
such liguors.

9. : If the prosecuting witness does not testify that
the defendant committed the offense charged in the information,
it is not error to exclude statements made by that witness to the
effect that he entertained a suspicion that some person other than
the defendant committed the crime.

10. Larceny: EvIDENCE. In a prosecution for larceny, if the owner of
of the property involved had custody thereof at the time the state
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charges it was stolen, and testifies for the prosecution or is within
the jurisdiction of the court, it is incumbent upon the state to
prove by that person that he did not consent to the taking of his
property; but, if that fact clearly appears from all of the testi-
mony of the owner, a judgment of conviction will not be reversed
because the witness did not in so many words testify that he did
not give such consent.

1L

. The evidence examined and commented upon in
the opinion, and held sufficient to sustain a conviction for bur-
glary and grand larceny.

ERror to the district court for Seward county: GEORGE
F. CorcORAN, JUDGE. Affirmed.

Landis & Schick, W. W. Towle and George A. Adams,
for plaintiff in error.

William T. Thompson, Attorney General, and George
W. Ayres, contra.

Roor, J.

The plaintiff in error, upon an information charging
burglary and grand larceny, was convicted in the distriet
court for Seward county, and this action is prosecuted
to review the record of that conviction. The plaintiff in
error will be hereinafter referred to as the defendant.

Counsel for the defendant contend that the first count
in the information does not charge a criminal offense, for
the reason that the letters “ialiciously” appear in the in-
formation in place of the word “maliciously.” Section
48 of the criminal code, as amended in 1905, provides:
“If any person shall wilfully, maliciously and forcibly
bhreak and enter,” etc. The prosecutor charged that the
defendant did “wilfully, ialiciously, forcibly, burglariously
and feloniously, in the night season of said day, break and
enter,” etc. The substitution of the letter “i” for the
letter “m” is evidently a clerical error. Eliminating those
letters from the information, the remaining words charge
in effect that the act was done maliciously within the
meaning of the criminal law. Whitman v. State, 17 Neb.
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224. The defect does not tend to prejudice the substan-
tial rights of the defendant and will be ignored. Criminal
code, sec. 412,

The defendant excepts to the appointiment of Honorable
J. J. Thomas to assist the county attorney, and emphasis
is laid upon the alleged fact that the appointment was
not made until affer the state had passed for cause twelve
jurors. Section 20, ¢h. 7, Comp. St. 1909, authorizes the
county attorney under the direction of the district court
to procure the assistance of counsel in the prosecution of
a person charged with committing a felony. Such an as-
sistant is not required to take an oath or to give a bond.
Bush v. State, 62 Neb. 128. From an inspection of the
transcript it appears that the appointment was made be-
fore the jury were called; but, from an objection recorder
in the bill of exceptions, it appeuars the state had passed
for cause twelve jurors when the order was made. In
either event the defendant’s counsel had an opportunity
to examine all of the jurors touching their acquaintance
or affiliation with the assistant counsel. The statute,
supra, does not provide that an assistant prosecutor
shall not be appointed before the cause is set for trial,
and there is nothing in the record or argument to sug-
gest that the defendant was in any manner prejudiced by
the appearance of Judge Thomas subsequent to the time
the cause was called for trial, and the assignment is not
well taken.

The district court, over the defendant’s objections, per-
mitted the witnesses to remain in the court room during
the trial. This subject is committed to the sound discre-
tion of the trial court. We find nothing in the record to
indicate that discretion was abused, although we think
the better course would have been to separate the wit
nesses. Binfield v. State, 15 Neb. 484; Nurphey v. State,
43 Neb. 34; Halbert v. Rosenbalm, 49 Neb. 498; Chicago.
B. & Q. R. Co. v. Kellogg, 54 Neb. 13R8.  The court did
not abuse its discretion in permitting tlie county attorney
to add the names of six witnesses to the information two
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days before the defendant was tried; he made no motion
for a continuance, and there is nothing in the record to
create so much as a suspicion that he was thereby sur-
prised or prevented from making his defense. Barney r.
State, 49 Neb. 515.

The defendant complains because he was asked on
cross-examination whether he had not been twice con-
victed of a felony. The witness admitted he had been
convicted once, but evaded the question with respect to
the second conviction, and finally said the second time
he pleaded guilty. It then became necessary for the statce
to show that a judgment had becn entered on that plea,
else the prosecutor could not lawfully ask the jury to
consider the defendant’s testimony in the light of the
fact that he had twice heen convicted of a felony. Marion
v. State, 16 Neb. 349, 360. But nine questions were asked
upon this subject, and seven of them were made necessary
by the defendant’s equivocation. We find nothing in the
record to indicate a departure from a correct rule of prac-
tice with respect to these questions.

Error is predicated upon the following remark made
by the trial judge at the time he sustained an objection to
a cross-interrogatory: “I guess we had befter sustain
that. You have found some things about the box which
you had better let alone.” The statement was probably
caused by the fact that a persistent cross-examination
bad strenghtened the state’s testimony, and can as well
be attributed to a desire to protect the defendant, as to
an improper purpose. The remark should not have been
made, but it was not addressed to the jury, did not dis-
parage the testimony of any witness, and should not, we
think, be held so prejudicially erroneous as to justify us
in holding the defendant was not accorded an impartial
trial. The other remark referred to was of so trifling a
character that we shall make no further reference thereto.

The defendant excepts because the court excluded proof
that Johns was intoxicated about midnight of the day
the crime is alleged to have been committed. Proof of



150 NEBRASKA REPORTS. [VoL. 88

Johns v. State.

that fact would not tend to prove that the defendant did
not three hours earlier commit that crime, and the evi-
dence was properly excluded.

The defendant excepts to the court’s refusal to permit
his neighbors to testify to his declaration to the effect
that he was going to Germantown the night of the burg-
lary to purchase intoxicating liquors. Whenever the in:
tention with which an act is performed is of itself a dis-
tinet and material fact in a chain of circumstances, it
may be proved by contemporaneous oral or written decla-
rations of the party. In the case at bar it is established
by uncontradicted testimony that the defendant did drive
from Lincoln to Germantown and there purchase intoxi-
cating liquor, some of which he consumed and the re-
mainder was brought back by him to Lincoln. The fact
that he intended to purchase liquor in Germantown would
explain his presence in that village, and while the court
might with propriety have admitted the evidence, we
think the facts developed by the uncontradicted testimony
gave him the benefit of all the advantage he was entitled
to receive from a consideration of his declared intentions.

The court also excluded testimony offered to prove that
the prosecuting witness had expressed an opinion that
some one other than the defendant had stolen the hides
referred to in the information. The evidence connecting
defendant with the commission of the offense was all
circumstantial, and the witness’ opinion concerning the
identity of the guilty party was neither relevant nor com-
petent, and was rightfully excluded.

The defendant’s counsel finally urge that the evidence
is insufficient to sustain the judgment, and especially
contend that there is no proof of the owner’s nonconsent
to the taking of his property. The evidence is undisputed
that the hides were in the prosecuting witness’ slaughter-
house during the afternoon of April 26, and that he closed
and fastened the doors of the structure late in the even-
ing of that day. Early the following morning the owner.
Mr. Mitchell, discovered that one of these doors had been




VoL, 88] SEPTEMBER TERM, 1910. 151

Johns v. State.

forced open, and the hides were missing. An occasion
particle of rock salt, such as the butcher used to cure the
hides, was found along a line running from this door ¢
the adjacent road. At this point the foot prints of horses
and the impression made by small well-worn wagon tires
indicated that a team hitched to an old wagon had been
tied to the fence dividing the slaughter-house yard from
the road. Identical foot prints and tire marks were found
at a point about four blocks distant, where the defend-
ant’s team stood hitched after dark the evening of the
27th. Thereupon Mr. Mitchell, in company with the sheriff
of Seward county, came to the defendant’s house in Lin-
coln where they discovered the stains of bloody brine in
the bottom of the wagon-box and brine stains upon the
reach of the wagon used by the defendant the preceding
evening. Small pieces of rock salt, similar to the salt
used by Mitchell upon the missing hides, were also found
in the wagon-box. Mitchell testified that from the ap--
pearance of the wagon-bed he was able to say that hides
had been recently transported therein. There were also
brine stains upon the defendant’s shoes. Subsequent to
the defendant’s arrest, in answer to a question as to
whether the hides had been found, he said: “No, they
haven’t found them; and they may have (or will have) a
hell of a time to find them.” The defendant sought to
explain the incriminating circumstances, but it was for
the jury to say under all of the circumstances whether
they should believe him or the state’s witnesses. The in-
structions were fair to the defendant in every particular,
and we cannot say a finding of guilty under the circum-
stances detailed is not supported by the evidence.

With respect to the proof of the owner’s nonconsent,
it appears, in addition to what has been said, that the
owner caused the defendant’s premises to be searched
for, but did not find, the hides. In Bubster v. State, 33
Neb. 663, it was said that the owner of the property al-
leged to have been stolen was apparently within reach of
the court’s process, but was not called to testify to his
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nonconrent; that there was no proof from which that
fact could be logically deduced, and the proof was insuffi-
cient. In Perry v. State, 44 Neb. 414, we held that, in
prosccutions for larceny, if the owner of the property al-
leged to have been stolen is a witness for the state, it must
appear from his testimony that he did not consent to its
taking. In that case the state proved by the witness that
his horses disappeared from the place where he had tied
them, and five weeks thereafter were found in the defend-
ant’s possession. The owner was not asked whether he
consented that his horses should be: taken, nor was there
any evidence from which that fact could be legitimately
established.

In Rema v. State, 52 Neb. 375, the rule announced in
Perry v. State, supra, is cited with approval, and a judg-
ment of conviction was affirmed. Judge NORVAL, who
wrote the opinion in Perry v. State, supra, said in Rema
v. State, supra: “If we are able to comprehend the effect
and force of the testimony, the answer must be that there
was an entire lack of consent, although no witness in ex-
press terms so stated at the trial.” It is therefore evident
that this court is not committed to the doctrine that the
owner, if a witness, must say in so many words that he
did not consent to the taking of his property, but that the
correct rule is that the nonconsent should clearly and un-
equivocally appear from a consideration of all of the
owner’s evidence. This principle is recognized quite gen-
erally by text-writers and the courts, and receives our ap-
proval. Rapalje, Larceny and Kindred Offenses, sec. 135;
Underhill, Criminal Evidence (2d ed.) sec. 294; 25 Cyec.
113; Kemp v. State, 89 Ala. 52; George v. United States.
1 Okla. Cr. Rep. 307, 97 Pac. 1052.

That Mitechell did not consent to the taking of his prop-
erty is clearly shown by his testimony. It satisfactorily
appears from an inspection of the entire record that the
defendant has had a fair trial.

The judgment of the district court, therefore, is

AFFIRMED,
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1. Appeal: MotioN FOR NEw TRIAL: PrEsUMPTIONS. In the absence
of a showing in the transcript of the proceedings of the district
court as to the date of the final adjournment of the term of said
court, the supreme court will presume that a motion for a new
trial, filed on the day of rendition of the judgment, or within
three days thereafter, and which motion is referred to in the
entry of the judgment as overruled, was filed during the term.

RECORD: STATEMENTS oF CLERK. Statements in writing by
the clerk of the court, not a part of the transcript of the record,
or bill of exceptions, cannot be received for the purpose of con-
tradicting the court records.

3. Divorce: PLEADING: MISJOINDER. Where a petition for a divorce con-
tains as a part thereof a demand for the settlement and adjudica-
tion of property rights not growing out of the marriage relation,
a demurrer thereto for misjoinder of causes of action should be
sustained. If said objection is seasonably made, the trial court
should not pgpceed with the case, but order the pleadings reformed
80 as to present only the suit for divorce. The district court hav-
ing heard and decided that part of the cause demanding a
divorce and finding there was no sufficient proof of marriage, the
evidence is examined, and the decision and decree of no marriage
is affirmed, and the judgment for damages i8 reversed and the
cause in that behalf remanded.
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APPEAL from the district court for Sioux county:
JAMES J. HARRINGTON, JUDGE. Affirmed in part and re-
versed in part. Action for divorce dismissed.

Justin E. Porter, for appellant,

A. M. Morrissey and Allen G. Fisher, contra.

REeEsn, C. J.

This suit was commenced in the district court for Sioux
county. Owing to the contention between counsel as to
the nature of the action and the authority of the district
court to render the judgment which was entered, we copy
the petition in full. It is as follows:

“The plaintiff, for cause of action, alleges that she was
born in the Kingdom of Denmark in the year 1864, and
in 1886, she came to Sioux county, Nebraska, and met the
defendant, then a man of mature years, aged 42; that
thereupon the defendant, who was then engaged in the
ranch business in said county, applied to the plaintiff,
who was then a very comely woman, a member of an in-
digent family, unlettered in the English language, or in
the laws or customs of this country, to enter his employ
as a domestic servant at the agreed rate of $10 a month,
and, in addition, there was to be furnished by the defend-
ant sufficient and proper quantities of groceries and
materials to prepare their subsistence and other neces-
sary articles of housekeeping and living. And plaintiff
alleges that the said contract has never yet been abro-
gated nor set aside, but, pursuant thereto, the plaintiff
entered into the service of the said defendant as such
domestic housekeeper, and remained at said house con-
tinuously, performing such contracted sdrvices thereat
until November, 1904, And plaintiff alleges, further,
that the defendant never paid lier any of the stipulated
wages, and has wholly failed from the date hereinafter
mentioned, 1887, to furnish any of the necessary groceries
or other articles necessary for the said housekeeping and
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living of the parties thereto; that thereafter, at the prem-
ises aforesaid, the defendant proposed marriage to this
plaintiff between the parties hereto, and the said proposal
was accepted, and, in pursuance thereof, the said defend-
ant represented to the said plaintiff, who was an inex-
perienced, foreign-born virgin, without experience or
knowledge in relation to such matters, that the marriage
might be performed by a ceremony before a minister, or
by the defendant acknowledging and introducing her
under his name as his wife, in either event to be accom-
panied by cohabitation, and accordingly this plaintiff
believed, relied upon as true, and acted upon said rep-
resentations of defendant, and from that date until No-
vember, 1904, the parties hereto have lived together, co-
habited together, as man and wife, and each held them-
selves out as such, and from the date above mentioned
the defendant has introduced plaintiff to their neighbors
in the community where they have lived and elsewhere as
his wife, and caused the fact of their marriage to be pub-
. lished in the newspapers of said county. And the plaintiff
alleges that ever since the date of their said marriage the
plaintiff has conducted herself toward the defendant as
a faithful, chaste and dutiful wife, and, in addition to per-
forming the ordinary housekeeper’s duties above de-
seribed, she has toiled in their fields as a farm hand in
plowing, fertilizing, and harvesting their meadows and
erain fields, and has herded, and pastured, and fed and
watered, and harnessed and unharnessed their herds and
horses in summer, and even in winter during the periods of
sickness and the attacks of drunkenness hereinafter re-
lated. And plaintiff alleges that she has raised poultry
and garden, and made butter and marketed the produce,
and thereby provided their living and much of the house-
hold goods necessary continuously during their married
life, without any help from defendant.

“And plaintiff alleges that during all their married
life, the said defendant was habitually accustomed to the
drinking of intoxicating liquors; and frequent intoxica-
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tion. And plaintiff alleges, further, that plaintiff (defend-
ant) always has been of poor judgment in matters of
business, and been habitually a spendthrift, and that
within the last year the said defendant has become very
reckless and has squandered, and yet is squandering, in
dissipation large sums of money, and continues still to do
this; that he has converted a considerable portion of his
property into houses which he lets for the purposes of
prostitution, which places he frequents constantly; that
he has conveyed without any honest consideration thereof
a large house used as a place of prostitution, whicl has
cost in the neighborhood of $3,000, to one Mercedes
Goodwin, alias Madam Grant, a colored prostitute, and
with her associates in the management of said business,
together with gambling there carried on, and he has com-
mitted adultery there with the said colored woman; that,
by reason of his so consorting with these lewd people, the
plaintiff fears for her own health, if she shall longer co-
habit with the defendant as his wife.

“Plaintiff alleges, further, that she has but small means
in live stock and real estate of her own earning and sav-
ing of the possible value of $1,000, and that the defendant
owns property consisting of real estate in Crawford, Ne-
braska, and of money deposited in the First National
Bank, and of money due him from various residents of
Dawes county, Nebraska, and of real estate and money
loaned in Kern county, California, of the fair cash value
of at least $70,000, and that defendant has threatened to
convert all the said property in Dawes county into cash,
and to remove it himself from said state. _

“And plaintiff alleges, further, that there are no fruits
of their said marriage.

“The plaintiff therefore prays judgment that the de-
fendant, pending this suit, be enjoined and restrained
from converting into money or movable property, and re-
moving the same from Nebraska, the property therein
situated; that on the final hearing the injunction be made
perpetual. Plaintiff prays, further, that she be decrecd
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to be the lawful wife of said defendant, and that during
the continuation of his misconduct above described she b
excused from cohabiting with him as such, but that he be
decreed to pay her as such separate maintcnance a suit-
able sum commensurate with the income of his said prop-
erty, and that she be given counsel fees in the sum of
$1,000, and by decree an alimony out of said property
situate in Dawes county, Nebraska, of $25,000. And
plaintiff prays, further, that for the procuring of the
testimony of witnesses and other necessary expenses in
the maintaining of this suit, in addition to her separate
maintainance mentioned above, she be allowed a suitable
sum, not less than $300 in amount, and also counsel fees
in the like sum, as well as her wages at their reasonable
value of $25 a month during the period above mentioned,
and for such other and further relief as may be just and
equitable.”

At the time of the filing of the petition plaintiff filed
with the clerk a precipe for summons with the following
directions: “Indorsed only—Injunction asked, and
divorce.” ” A summons was issued and served, with the
indorsement: “If defendant fail to appear and answer,
the plaintiff will take judgment for divorce. Injunction
asked.” A demurrer was filed to the petition, but the
transeript does not show any disposition of it.

The defendant answered the petition, denying the un-
admitted allegations thercof, and averring that the al-
leged causes of action stated in the petition are inconsist-
‘ent, repugnant and improperly joined; that plaintiff is
not and never was the wife of defendant; that as Mary
Hansen she was for some time in the employ of defendant
as his housekeeper and servant, but in no other capacity,
that he did, long before the commencement of the action,
fully pay, satisfy and discharge, by payment, the claim of
the said Mary Hansen for such services, and that there
was a full and complete settlement, discharge and satis-
faction of all accounts between them. Plaintiff replied
by a general denial.
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A trial was had to the court without the intervention of
i jury, the record showing that, when the first witness was
called, defendant objected to the introduction of any evi-
dence for the reason that the petition did not state a cause
of action, and that there were “two or more inconsistent
and repugnant alleged causes of action, and are improp-
erly joined.,” The objection was overruled, to which de-
fendant excepted, and the following memorandum entered
in the bill of exceptions: “By the court: The defendant
specifically states that he does not waive a jury.” The
trial proceeded and resulted in a finding that the parties
“were never married, and are not man and wife,” and
upon all other points found in favor of plaintiff, and
that “the defendant is indebted to the plaintiff on the
cause of action set out in the said petition in the sum of
$2,000, and that plaintiff is entitled to judgment against
defendant for said sum.” The entry continues: “And
thereupon the cause came on for hearing upon defend-
ant’s motion for new trial,” which was overruled. A
judgment was entered against defendant and in favor of
plaintiff “for the full sum of $2,000, her debt,” and costs.
Execution was awarded for the collection of the same.
Defendant appeals. In the brief and argument of plain-
tiff, she presents her ‘“point on cross-appeal,” but we
find nothing in the record showing that a cross-appeal
has been taken, nor that any effort has been made in that
direction. The subject will not be referred to again.

It is insisted that the motion for a new trial was not
filed until after the final adjournment of the district
court. As we have seen, the journal entry of the find-
ings and judgment of the court contains the recital that
the “cause came on for hearing upon the defendant’s
motion for new ftrial, upon consideration whereof the
court overrules said motion, to which defendant excepts.”
The judgment was rendered on the 3d day of December,
1908. The clerk’s filing mark on the motion for new
trial shows that it was filed on the same day. There is
nothing in the record proper showing when the court ad-
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journed. In view of the verity of the record, we must
presume as matter of law that the motion was filed be-
fore final adjournment, whenever that may have been.
If counsel designed insisting upon an objection that the
motion was filed after the adjournment of the court for
the term, he should have suggested a diminution of the
record and filed a duly certified transcript of the record
showing the date of the final adjournment. In the ab-
sence of such record, we have no way of knowing the true
fact. There is a written statement by the clerk copied
on the reverse side of the motion, but no part of the
certificate of filing, dated January 13, 1909, but not
under the seal of the court, by which it is sought to con-
tradict the filing date on the motion, as well as the re-
citals of the journal entry, but as this is no part of either
the transcript, or bill of exceptions, we cannot receive
it as evidence of what it contains, and therefore it will
not be further noticed.

From a reading of the petition, including the prayer,
the precipe, and indorsement upon the summons, it must
be apparent that the purpose of the action is for a decree
of divorce, and for alimony, based and founded upon a
common law marriage. No other conclusion can be
drawn therefrom. It is true that there are averments by
which it would seem that the pleader sought to recover
servant’s wages for the plaintiff during the time she al-
leges that she was the lawful wife of defendant. This, of
course, could not be allowed in connection with a decree
of marriage with divorce and the $25,000 alimony
claimed. The two causes of action could not be blended
in the same count of the petition, nor could defendant be
deprived of his right to a jury trial upon an action at law
for wages as was done in this case. The two causes of
action, should it be held that there are two, are so en-
tirely inconsistent as to require the holding of the de-
mand for wages as mere surplusage, and not entitled to
any consideration; the action being essentially in equity
for divorce. The record shows without question that the
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defendant availed himself of every legal method of ob-
jection to the procedure known to our practice—by de-
murrer, answer, objection to the introduction of evidence,
and motion for new trial. The question is properly saved.
In Reed v. Reed, 65 Neb. 849, the subject was before this
court, and the law was clearly stated by Mr. Commis-
sioner DUFFIE that, where objection is made, suits con-
cerning the property rights of the parties cannot be joined
with actions for divorce. It would serve no good purpose
to rediscuss the matter here. The judgment of the district
court was reversed and the cause was remanded for fur-
ther proceedings. Upon the reappearance of the cause in
the district court, the plaintiff sought to again present
the same issues by an amended petition. The cause
was then appealed to this court, when the rule was
reannounced (fleed v. Reed, 70 Neb. 775), and was
again heard upon another branch of the case at page 779,
the two latter opinions having been written by Judge
DBARNES, then one of the commissioners. The question has
been set at rest in this court, and the citation of other
than the authorities referred to in those opinions is not
necessary.

The action being in its essence one for divorce, the
evidence has been examined, and it is found that the find-
ing and decision of the distriet court that a marriage had
not been established is approved and the decree is
affirmed. The action for divorce is dismissed. The de-
cision awarding a money judgment for wages alleged to
be due is reversed, and that part of the case is remanded
to the district court for further proceedings in accordance
with law. The costs in this court are taxed to plaintiff.

JUDGMENT ACCORDINGLY,
FAWCETT, J., not sitting.
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C. S. HOYT ET AL., APPELLEES, V. CHICAGO, ROCK ISLAND
& PaciFic RAILWAY COMPANY, APPELLANT. -

FILED JANUARY 9,1911. No. 16,217,

Justice of the Peace: ATTORNEY'S LIEN: ENFORCEMENT: APPEAL. A
employed B as his attorney, and commenced a suit in justice
court against C. Pending the suit B filed with the papers in
the case an attorney’s lien. Before the day set for trial, and
subsequent to the filing of the statement for lien, A and C settled

. their controversy, C paying A the amount agreed upon, which was
in excess of the lien. On the day set for trial, C did not appear,
when B applied orally to be admitted as a party plaintiff to” the
extent of enforcing his lien. The court permitted him to do so
and, upon a hearing, rendered judgment against C for the amount
of his claim. C appealed to the district court, where B filed a
petition setting up his claim, less a credit thereon paid by A, C
answered the petition by general denial, but objected to the
introduction of evidence by demurrer ore fenus. The objection
was overruled, the case heard on the merits, and judgment
rendered against C. Held, That, while the proceedings in the
justice court were irregular, the court had jurisdiction of the
subject matter, and the judgment was not void. Held, further,

- that the appéal by C conferred jurisdiction upon the district court,
and its judgment was valid.

APPEAL from the district eourt for Douglas county:
ALEXANDER C. Troup, JUDGE. Affirmed.

William D. McHugh and W. H. Herdman, for appellant.
Oliver S. Erwin, contra.

ReEgsE, C. J.

The original action, out of which the present one has
grown, was instituted by C. S. Hoyt in justice court in
Douglas county for the purpose of recovering the sum of
$175.51 from the defendant on account of damage to
property shipped over its line of railroad. Erwin was
employed as the attorney for the plaintiff and commenced
the action. The bill of particulars was filed November 1,

14
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1906. The cause was finally continued for trial to Janu-
ary 4,1907. On the 19th day of December, 1906, plaintiff’s
attorney filed a paper in said cause, which, after the title
of the case, was as follows: “Notice is hereby given that
I have and claim an attorney’s lien in the above case for
services rendered therein in the sum of $50. (Signed)
Oliver 8. Erwin.” On the 4th day of January, 1907, the
date to which the cause had been continued, the defendant
did not appear, “but made default,” the justice’s docket
reciting that “this cause coming on for hearing before me
upon plaintiff’s bill of particulars and the evidence was
submitted to me, and Oliver 8. Erwin was sworn and
examined on behalf of plaintiff, who was also made party
to the suit as plaintiff on his own motion, I find there is
due, after being fully advised, to said Oliver S. Erwin for
services rendered plaintiff, C. 8. Hoyt, the sum of $50 and
costs of this action taxed at $3.75,” and for which judg-
ment was rendered against the defendant. From this
judgment defendant appealed to the district court.

When the cause appeared in the district court Erwin
filed a petition alleging his relation to the case as the at-
torney for plaintiff; the filing of the notice of lien for $50;
the subsequent payment of $30 by Hoyt; the settlement of
Hoyt’s claim by defendant after the filing of the notice of
lien, without notice to Erwin; and that the amount paid
Hoyt by defendant was $130. Judgment was demanded
for the balance due Erwin on his lien. The answer of de-
fendant was a general denial. The cause was tried to the
court without the intervention of a jury. The court found
in favor of Erwin, and rendered judgment in his favor
against defendant for $21.85. Defendant appeals,

No question is raised by either the pleadings or briefs
as to the sufficiency of the statement for lien, or want of
service of notice upon defendant of Erwin’s claim, and
the subject will be passed without decision or further
reference.

It is contended by defendant that neither the justice of
the peace, nor the district court, had any jurisdiction of
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the subject matter set up in the petition by Erwin, as
between Erwin and defendant, and that both judgments
were therefore void; that the petition filed by Erwin in
the district court did not state a cause of action against
defendant; that the judgment of the district court was
not sustained by the evidence, and that it is contrary to
law. It must be conceded that the proceedings in the
justice court, as appears from the transcript of the docket
of that court, were quite irregular and crude, but we are
not able to say that the court had no jurisdiction of the
subject matter of Erwin’s claim. The lien was filed before
the settlement with Hoyt and the payment to him by de-
fendant of the amount agreed upon, and if the rule stated
in Elliott v. Atkins, 26 Neh. 403, that the “claim for a lien
may be filed with the papers in the case, and the adverse
party will be chargeable with notice of its existence,” can
e applied to justice courts, the defendant had due notice
of Erwin’s rights at the time of the payment.

Tt is insisted that the procedure in the justice court was
not sufficient to confer jurisdiction; that some pleading
and application to be made a party to the suit, in addition
to the statement of lien with the papers, should have been
filed. That such course would have been a proper one
cannot be denied; but, in view of the many holdings of
this court that the rules of procedure which prevail in the
courts of record should not be applied with the same
strictness to justice courts, we cannot hold the judgment
void. The appeal by defendant to the district court con-
ferred upon that court the jurisdiction which the justice
court had, and the filing of the petition by Erwin was not
objectionable practice. The petition stated the principal
facts quite indefinitely, it is true, but as issue was joined
thereon without its sufficiency being questioned by motion
or otherwise, preliminary to the answer, it would have
to be held -good on demurrer ore tenus.

There being no error discovered which would require
the reversal of the judgment of the district court, it is

AFFIRMED.
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IN RE APPLICATION OF METZ BROTHERS BREWING -COM-
PANY FOR LIQUOR LICENSE.
J. M. LEIDY, APPELLANT, V. METZ BROTHERS BREWING
COMPANY, APPELLEE.

FEp JANUARY 9,1911. No. 16,533.

1. Intoxicating Liquors: Sarrs AT RETATL. A manufacturer of beer
who sells his product to unlicensed consumers for their use sells
at retail within the meaning of chapter 82, laws 1907.

LicENSE. A manufacturer of ,beer who sells his
product at retail is guilty of selling beer without a license, and,
that fact being made to appear, an excise board should not issue
a license to him in the year next succeeding the commission of
that offense.

APPEAL from the district court for Douglas county:
Leg EsTELLE, JUDGR, Reversed with directions.

L. D. Holmes, Elmer B. Thomas and W. R, Patrick, for
appellant.

Myron L. Learned, contra.
John C. Cowin and John P, Breen, amici curice.

REssE, C. J.

In December, 1909, Metz Brothers Brewing Company,
a corporation, applied to the board of fire and police
commissioners of the city of Omaha for license to sell at
wholesale malt, spirituous, and vinous liquors during the
license year commencing January 1, 1910. A re-
monstrance was filed alleging, among other things, that
the applicant had sold malt liquors, to wit, beer, at retail
during 1909. The board overruled the remonstrance and
granted the license. An appeal was prosecuted forthwith
to the district court for Douglas county and the judge
presiding held that the applicant had been guilty of selling
beer at retail as charged by the remonsirant, but that the
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“Slocumb law” did not apply to such conduct, and the
ruling of the board was confirmed. The remonstrant has
appealed to this court.

The only witness produced before the board was. Mr.
Charles Metz, president of the corporation. His testi-
mony is frank and unequivocal. It appears that in 1864
Metz & Brother, a partnership, were engaged in brewing
beer in Omaha, and continued until the formation of the
plaintiff cmpm.itmn in 1894, and from the last named
date until the present time said business had heen con-
ducted by the corporation. In 1909 the corporation was
licensed to sell at wholesale intoxicating and malt liquors.
During all of that year the licensee sold large quantities
of Leer to consumers; all of the liquor thus sold was
placed in quart or pint bottles, which were sealed and
thereafter packed in cases containing two dozen bottles.
The boxes were securely fastened, and purchasers were
not permitted to open a case or drink beer while upon the
applicant’s premises. The applicant and its predecessor
in business sold heer to consumers in like manner for 15
vears last past. 'The applicant does not solicit orders,
but fills them whether received directly from purchasers
or through the ageney of the mail or telephone, and the
greater part of case beer is sold direct to consumers.
No discrimination is made in the price per case charged
for beer between the smallest and largest order received.
Before applicant’s license was issued in 1909, the attorney
for the hoard of fire and police commissioners prepared a
written opinion advising the board that a brewer could
not lawfully sell beer according to the course of business
pursued by the applicant, and Metz Brothers Brewing
Company was given, or procured, a copy of that opinion.

Counsel for the respective parties present the case in a
double aspect. The applicant’s counsel contends that the
learned district judge erred in holding that Metz Brothers
Brewing Company sold any beer at retail within the
meaning of the “Gibson law,” but that in any event a
violation of that act should not disqualify a manufacturer
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from receiving a license to manufacture beer and to sell
it at wholesale. The remonstrant’s counsel argue that the
district judge’s finding is correct, but his conclusion is
unsound. :

The traffic in intoxicating liquors is subject to such re-
straints and regulations as the legislature may preseribe.
State v. lardy, T Neb. 877; Hunzinger v. State, 39 Neb.
653; In re Phillips, 82 Neb. 45. Prior legislative enact-
nments passed for the purpose of regulating and restrict-
ing that traffic were merged in the “Slocumb law” (laws
1881, ch. 61; Ann. St. 1909, ch. 32, sec. 7150 et s¢q.). The
“Gibson law” (laws 1907, ch. 82) is supplemental to
chapter 61, laws 1881, The act of 1907 has no independent
title, but when enacted became a part of the Slocamb law
as fully as though it had been originally written in the
text of the earlier acts. Rolhrer v. Hastings Brewing Co.,
83 Neb. 111. A corporation cannot qualify as a retail
dealer in intoxicating or malt liquors. Rolrer v, Hastings
Brewing Co., supra. By the terms of the Gibson act it is
made unlawful for any person, natural or corporate, en-
gaged in the manufacture of malt, spirituous or vinous
liquors, to become interested directly or indirectly in any
retail license for the sule of intoxicating or malt liquors, or
to in any manner assist any retail dealer to procure such a
license, or to lease premises for the use of such a retail
dealer. Section 3 of the act (laws 1807, ch. 82) provides:
“No liquor license issued to any person or corporation
engaged as a manufacturer, wholesaler or jobber of malt,
spirituous or vinous liquors shall entitle the holder thereof
to engage, or in any manner to become interested, under
pretext or otherwise, in the retail traffic in such liquors in
this state.” Within seven days after the Gibson aect
became effective, this court, in an opinion filed in the
case of In re Reusch, 79 Neb. 449, stated: “We think
that the intention of the legislature in the passage of sec-
tions 1, 2, 3 and 5 of the act assailed (laws 1907, ch. 82)
was to prevent manufacturers, wholesalers or jobbers of
intoxicating liquors, or their agents, from selling or being
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interested in the sale of intoxicating liquors at retail.”
With this settled construction of the law, it becomes
necessary to ascertain whether the applicant did, within
the meaning of the statute, sell beer at retail in 1909.

The liquor traffic has frequently been classified for
revenue and license purposes by acts of parliament and
congressional and legislative enactments, and quantity
has generally been the factor differentiating a wholesale
from a retail sale. The fact that no such standard was
adopted in the Gibson act is good evidence that snme other
element controls, one so well known that peither the per-
sons engaged in the traffic, ncr the officers charged with
the enforcement of the law, should have any difficulty in
understanding the test and making the application.
Wholesale dealers as a rule sell only to merchants who
buy to sell to the consumer, whereas retail dealers sell
direct to the consumer, and not to other retail merchants.

The definition of the word “retail,” as should be applied
to sales as given in Webster's New International Diction-
ary, is: “To sell in small quantities, as by the single
vard, pound, gallon, etc.; to sell directly to the consumer;”
and in the Standard Dictionary: “To sell in small quan-
tities, such as are immediately called for by consumers.”
If the contention of applicant is to prevail, the manufac-
turer can inclose two pints in a sealed package as easily
as twenty-four and deliver to consumers, and thus practi-
cally nullify the provisions of our liquor laws and peddle
his product throughout the city and country.

In State v. Scampini, 77 Vi. 92, the court considered
the proper construction to be given the words “wholesale”
and “retail” as applied to the liquor traffic. In that case,
as in the one at bar, the statute to be construed did not
classify according to the amount of liquor sold at any one
time. The court held in the Vermont case that sales hy
wholesale are only those sold to persons having a license
to sell direct to the consumer for consumption. The
opinion cites with approval the definition given by Bacon,
V. C., in Treacher & Co. v. T'reacher, W. N. (1874, Eng.) 4,
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which is as follows: “As a general rule ‘wholesale’ mer-
chants dealt only with persons who bought to sell again,
whilst ‘retail’ merchants dealt with consumers.” The
same definition is given to the words in 8 Stroud, Judicial
Dictionary (2d ed.) p. 2237, and in 12 Ency. Laws of Eng.
587. The same distinction is made in classifying the
liquor traffic in State v. Lowenhaught, 11 Lea (Tenn.) 13.
Counsel for the applicant criticises the case last cited, and
correctly argues- that the statement is dictum as applied
to the record in that case. But the Tennessce court adopt
the same classification in State v. T'arver, 11 Lea (Tenn.)
658, where the question is necessarily involved in the de-
cision made, and the court say: “That the distinction
between a wholesale and retail deuler did not depend upon
the quantity sold by either, but that sales to purchasers
of packages or quantities for the purposes of trade or
being resold, constituted a wholesale dealer; and sales to
persons or customers for purposes of consumption con-
stituted a retail dealer.” See, also, Webb v, Baird, 11 Lea
(Tenn.) 667. The question is considered and the question
re-examined by the Tennessee court in Harrison . State.
96 Tenn. 548, and the same conclusion reached that was
attained in State v. Tarver, supra. The rule announced
in the Vermont case and in the Tennessee cases is practi-
cal and unerring in its application. The limit which na-
ture has placed upon the consumption of strong drinks by
an individual will practically limit all sales to unlicensed
consumers to purchases of a retail character. The mere
fact that the applicant has engaged in the retail traffic for
years will not work a repeal of a law enacted three years
since, to prevent it, in common with all other manufac-
turers, from engaging in that business. The “original
package” theory presented as a defense to sales of hottled
beer by the case does not apply. The legislature has not
said that a sale by wholesalers of their commodity in
original packages shall not constitute a sale at retail.
Should the law be so construed, every manufacturer and
wholesaler might engage in the retail traffic, subject only
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to their inability to sell by the drink. To adopt any btdnd-
ard other than the one we have suggested, in classifying
the liquor traffic for the purposes of the liquor laws of
this state, will involve the entire subject in doubt and
uncertainty, and eventually will emasculate a highly
remedial statute. The finding of the district judge that
the sales were m:ule at retail is sustained by the law and
the evidence. See Ntate v, Spence, 53 So. (La.) 596.

The conclusion announced that such a violation of law
presents no bar to the granting of a wholesaler’s license
.cannot be upheld. If a wholesaler sells at retail, he is in
the plight of one who sells without a license, because his
license affords no protection as against a prosecution.
Adams v. Haclett, 27 N. H. 289; Gersteman v. Ntate, 35
Tex. Cr. Rep. 318; Pearson v. International Distillery, T2
Ia. 348; Rohrer v. Hastings Brewing Co., 83 Neb. 111.
The applicant, therefore, during the year 1909 violated
section 11 of the Slocumb law (laws 1881, ch. 61; Anun. St.
1909, ch. 32, sec. 7161) and license should not have been
granted it for the current year.

The judgment of the district ecourt, therefore, is reversed
and the cause remanded, with instructions to cancel the
license issued to the applicant.

REVERSED.

BARNES, FAWCETT and SEDGWICK, JJ., dissenting.

We are unable to concur in the majority opinion. The
reasons for our dissent, briefly stated, are as follows:
The opinion holds that the sale by a brewer of sealed
cases, containing 24 quart or pint bottles of beer, to one
not a licensed retailer of intoxicating liquors is a sale at
retail, and a violation of the statutes regulating the sale
of intoxicating liquors regardless of conditions or price.
It defines the terms wholesale and retail in a manner quite
at variance with the generally adopted meaning of those
words when applied to the sale of other commodities. The
statement of facts contained in the majority opinion
wholly eliminates the question of price, which ought to be
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stated and considered in order to correctly decide the
main question presented for our determination. Tt is
agreed by the parties to this controversy that the Metz
Brothers Brewing Company is solely a manufacturer of
beer, and that its business has been conducted by it and
its predecessor in the city of Omaha for more than 30
years; that during all of that time it has been disposing
of its product in the following manner: That in 1909 the
defendant had a wholesale license, but no license to do
a retail business. During that year, as in all preceding
years, it sold beer directly to individuals for their own
use or own consumption, delivering it at the homes of
citizens of Omaha, and shipping it to parties outside of
the city in cases containing not less than two dozen bot-
tles; some of the cases holding two dozen pint bottles and
others two dozen quart bottles. The cases are made of
wood with a hinged lid and catch. After a case is filled
the lid is fastened down and sealed by putting a wire
" through the catch and fastening it so that no one can
open the case except hy breaking the seal or box. The
defendant does not manufacture anything except beer, and
does not handle liquors of any other description. It sold-
no beer in bottles to any one, either at the brewery or
elsewhere, during 1909, except in cases containing the
number of bottles above mentioned. No one can buy beer
from the defendant by the glass, or any number of bottles
less than a full case. The cases described are the original
packages in which the beer is put up at the brewery, and
the same kind of cases are sold to all, whether saloon-
keepers for resale or individuals for home consumption.
The retail price of the pints is 15 cents a bottle, and the
quarts 25 cents a bottle. The price charged by the defend-
ant for a case of pints is only $1.80, and for a case of
quarts $2.25. The price is the same to all, and the ques-
tion is not asked whether the case is for resale or for
home consumption. It appears that only about 2 per cent
of the bottled beer sold for home consumption is sold by
saloons. There is no personal solicitation of orders for
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beer. The orders for cases of beer come over the tele-
phone and by mail, the former generally from citizens of
Omaha, and the latter from persons outside of the city.
Defendant keeps teams for the purpose of delivering its
beer, but, so far as the evidence shows, saloon-keepers do
not so deliver the beer sold by them. No purchaser of a
case of beer at the brewery is ever permitted to open
it and drink any of the beer on the premises. De-
fendant bas never sold beer by the glass or the gingle
bottle, or in any other manner than in the original pack-
ages above described. During the 30 years defendant and
its predecessor have been in business its beer has been
sold for home consumption in unbroken packages, the
cases being of the same kind and size as sold to the «aloon-
keepers, either in or outside of Omaha. In many ivsfances
it is impossible to know whether an order is giver by one
who is a saloon-keeper or not. The percentage of beer
which the defendant sells in original cases for home con-
sumption is about 10 per cent. of its total vutput, the
remaining 90 per cent. being sold to retail dealers.
Former police boards, and the authorities of the city of
Omaha, have been aware of the practice of the defendant
in selling its beer in such unbroken packages for home
consumption during all of the time it has been in business.
Defendant’s beer is made in Omaha, Nebraska, and the
sales referred to in this case were made in that city to
parties residing in the state, and in some instances to
parties residing outside of the state. The beer is delivered
either to residences or to saloons indiscriminately, and
the same price is charged to all. '

To our minds, the sales above described are sales at
wholesale, and not at retail as held by the majority opin-
ion. The Century Dictionary defines the word ‘“whole-
sale” as follows: “Sale of goods by the piece or in large
quantity, as distinguished from retail. * * * 1In the
mass; in the gross; in great quantities; hence, without
due discrimination or distinction;” and the word “retail”
is defined as “a piece cut off; * * * a shred, rem-
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nant; * * * The sale of commodities in small quan-
tities or parcels, or at second-hand; a dealing out in small
portions; opposed to wholesale. * * * In small quan-
tities; a little at a time. * * * To sell in small quan-
tities or parcels. * * * To sell at second-hand.” And
a “retailer” is defined as “one who sells or deals out goods
in small parcels, or at second-hand.” 1In State v. Haiw-
kins, 91 N. Car. 626, it was said: “To retail means, gen-
erally, to sell by small quantities, in broken parts, in
small lots or parcels, not in bulk.” In Bridges v. State,
37 Ark. 224, the court said: “Aleohol is embraced in any
one of the terms, goods, wares or merchandise. To sell by
small parcels or quantities, and not in the gross, is to re-
tail.” In Tripp v. Hennessy, 10 R. 1. 129, it appears that
the police officers purchased from Hennessy ten gallons of
whiskey, which he drew from a cask containing a much
larger quantity. The question presented was whether
this was a sale at wholesale or retail. It was held that
the word “wholesale™ was used in the statutes in its com-
mon and popular sense. The court said: “The sale here
involves the idea of breaking up, and dividing, and pareel-
ing out the goods which are held by the scller in larger
parcels or packages in which he has purchased, and ex-
cludes the idea of selling a thing whole and unbroken.”
We think the court there announced the correct idea as to
the distinction between wholesale and retail. Again, that
question is not to be determined alone by the quantity,
but by the quantity, the conditions, and the price. In
that case there was a sale of ten gallons of whiskey, vet
it was held that it was a sale at retail, because it was a
sale of the broken portions of the original package. If
the ten gallons of whiskey had been in H.’s place of bus-
iness in the original package and he had sold it to the
police officers, from the language of the court there could
be no question -hut what it would have been held to be a
sale at wholesale. TIFFor example, a manufacturer or a
wholesale grocer sells a retailer a case containing two
dozen cans of peaches at his wholesale price.  No one will
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contend that such a sale is not at wholesale. The retailer
opens the case and sells a customer one can or a half dozen
cans. That is a sale at retail. The brewer sells a case
or two dozen bottles of beer direct to the saloon-keeper.
That is conceded by the majority opinion to be a sale at
wholesale. The saloon-keeper breaks the seal, opens the
case, and sells a single bottle or a half dozen bottles to
the consumer. That must be conceded to be a sale at re-
tail. The difference therefore is that in the one case it is
sold as a whole or original package for a wholesale price,
while in the other the original package is broken up and
the contents sold in smaller quantities to suit the con-
sumer at a vetail price, yet, according to the majority
opinion, if the defendant received from both A and B, at
the same hour, telephone orders for a case of beer each,
the sale to A, if he were a saloon-keeper, would be at
wholesale, and the sale to B, if he were not a licensed
retail dealer in intoxicating liquors, would be at retail.
We are utterly unable to concur either in the logic or the
conclusion of this opinion.

In Haley v. State, 42 Neb. 556, it appears that bottles
of intoxicating liquors were each enclosed in a paper
wrapper or box, which was sealed with sealing wax, and a
number of the paper boxes, each containing a flask of such
liquor, were packed in -a wooden box by a party in St.
TLouis, Missouri, and shipped to his agent at Republican
City, Nebraska, and the agent opened the wooden box,
took the paper boxes in which the flasks of liquor were
contained therefrom, and sold them separately. This
court held that the wooden box, and not the sealed paper
box or wrapper and the bottle therein enclosed, was the
original package, and such sale was a violation of the
law of this state regulating the license and sale of malt,
spirituous and vinous liquors. TUnder the reasoning in
that case the wooden cases in which the defendant is
selling its beer are the original packages, and we do not
think the selling of such original packages, considering
that they are sold at a wholesale price, is a sale of intoxi-
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cating liquors at retail. In order to constitute a sale at
retail, the original package must be hroken up and its
contents distributed or retailed to consumers. In our
view of the matter, the word “retail” is very badly defined
in the majority opinion. The tests by which to ascertain
the meaning of that word, there set forth, are inadequate
to explain the various meanings in which the word has
been used in the different decisions of the courts, and in
various business transactions. Its meaning is always to
be determined from the context, from the circumstances
under which it is used, and from the general scope, pur-
pose and meaning of the article or provision in which it
appears. It will not do to say that a sale to a consumer
is a sale at retail, because consumers have the right to
purchase at wholesale, and undoubtedly frequently do so.
It will not do to say that a sale to one who has a license
is a sale at wholesale, and to one who has no license is
a sale at retail, because manifestly one who has a license
may buy at retail, and one who has no license may pur-
chase in wholesale lots. It will not do to say that the
object of the Gibson law was to compel the manufacturer
to deal with jobbers and retailers, because the spirit and
intention of the Slocumb law, of which that law is a part,
is to curb and restrict retailers and allow communities
to expel them altogether, without preventing those indi-
viduals who insist upon their personal right to buy liquor
from procuring it from the manufacturers and from using
it themselves as they may see fit. It will not do to say
that it is unlawful for the sellers of liquor, who are duly
licensed, to deliver the articles that they sell. The stat-
ute will not bear such construction. It contains no pro-
vision upon that subject, except that section 5 of the orig-
inal Slocumb law states that the license shall state the
place where the liquor is being sold, and the form of the
license prescribed leaves a blank for that purpose. This
clearly is for the purpose of enabling the public to know
where the business is located, and enable it to identify
the responsible parties. It cannot be construed to mean
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that the sales in all cases must be complete by delivery
and payment at the particular building that is named in
the license. To determine then the meaning of the word
“retail” as it is used in the third section of the Gibson
law, we must consider the whole act; the evil which ex-
isted at that time, which it was proposed to remedy, and
the nature of the remedy adopted by the legislature. It
is 8o notorious, and so much a matter of public interest,
that courts may take notice that good citizens through-
out the state were complaining of the method used by man-
ufacturers and wholesalers of liquor through the instru-
mentalities of the public saloon. It is not necessary to
enumerate the evils that were supposed to originate from
this unholy combination. The first section of the act for-
bids manufacturers to become interested in any liquor li-
cense for the retail sale of liquors. The second section
prohibits manufacturers to assist in procuring a license
for sale at retail. Section 3 provides that the license to
a wholesaler shall not entitle him to engage in retail traf-
fic in liquors. Section 4 prohibits him from constructing
or renting any buildings, etc., in which to conduct “the
retail sale” of liquors; and Section 5 forbids any person
from soliciting or receiving from any person, trust or
association as aforesaid, any assistance in procuring any
license for the retail sale of liquors, and also forbids any
person from leasing any building, etc., owned by any one
engaged in the manufacture, or as a wholesaler of liquors,
in which to conduct the retail trade. The act does not
define what the legislature meant by the retail sale, nor
what was meant by manufacture and jobbing. There is
no direct provision in the act from which it can be deter-
mined when a man is a jobber or when he is engaged in
the retail trade. Considering the evil that the legislature
was seeking to remedy, the purpose that it had in view,
and the remedy that it proposed to provide, it was wholly
unnecessary to define retail and wholesale. The matter
was thoroughly understood. The legislature was aiming
at the manufacturer on the one side and the saloon on the

1
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other, and everybody knew what that meant. They dxd
not say that the manufacturer shall sell only at whole-
sale, and shall not sell at retail, but they used invariably
the expression, “retail sale,” meaning the retail business,
as it was then known, to wit, the saloon business. The
legislature followed up this purpose from every point. It
forbade the manufacturer to assist the saloon-keeper to
get a license; it forbade him to have any interest in li-
censes; it forbade him to own any interest in the saloon
business; it forbade anybody that had stock in his com-
pany to own any interest in the saloon business, and it
forbade the saloon-keeper to ask or to receive the assist-
ance of the manufacturer in getting a license, or to let
or use any building for saloon purposes that the manufac-
turer was in any way interested in. Through it all is
the manifest purpose to divorce the manufacturers from
the saloon business, and it seems clear to us that the leg-
islature never intended to prohibit the manufacture and
sale of beer entirely. The policy of the law plainly is to
require those who insist upon buying intoxicating liquor
as a personal privilege to take it directly from the manu-
facturer without encouraging saloons or jobbers, and to
interfere as little as possible wi'h those citizens who dis-
approve of the whole business. The fact that the legis-
lature failed to define the words “wholesale” and “retail,”
we are told in the majority opinion, should require us
to construe those words in a special or limited sense, and
they should not be given their ordinary and commonly
understood meaning. To our minds that fact presents
the strongest reason for giving the words their generally
understood and commonly accepted definition, and it
seems clear that the legislature intended that this should
be done.

Finally, for the courts to undertake to suppress the
brewers of this state by the indirect method of refusing
a license to carry on their business as a penalty for trans-
acting it as they have done for 30 years with the ac-
quiescence of the public, and without any statute directly
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and plainly changing that custom, and without giving
them, with their enormous capital, an opportunity to ad-
just themselves, their property and their business to new
conditions, would be not only unjust and oppressive, but
an invasion of the province of the legislature. We are of
opinion that such an important change in the policy of the
state should be made by direct and unequivocal legisla-
tion, and with reasonable opportunity to capital so- in-
vested to adjust itself to the changed conditions, and not
by judicial declaration.

To our minds it seems clear that the district court was
wrong in holding that the sales in question were retail
sales; that its judgment, although bused upon other prem-
ises, was right and should be affirmed.

ALTON D. WHITE V. STATE OF NEBRASKA.
Frep JANUARY 9,1911. No. 16,715.

1. Intoxicating Liquors: ILiEcAL SALEs: EviDENCE. In a prosecution
for selling intoxicating liquors in violation of law, it was charged
in the information that the accused did, on a date named, unlaw-
fully sell to a person designated an intoxicating and spirituous
liquor, to wit, giving the name or quality of the liquor alleged to
have been sold. The proof showed the sales, that though labeled
and branded by another name, which was for the purpose of
deception, the liquor contained to a large degree the kind and
quality alleged in the information, and that it was intoxicating.
Held, That the evidence sufficiently sustained the averments of
the information under the provisions of section 11, ch. 50, Comp.
St. 1909.

2. Criminal Law: SEPARATE OFFENSES: SENTENCE. Under the rule
stated in Hans v. State, 50 Neb. 150, it is competent for the prose-
cution to allege and prove the keeping fdr the purpose of unlaw-
ful sale, in separate counts, several different kinds of liquors, thus
forming distinct counts and charges, and upon a verdict of guilty
upon each count a separate sentence for each may be imposed.

INsTRUCTIONS. The instructions given to a jury upon a
trial are to be considered as a whole and construed together. TIf

15
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when so considered and construed they present no erroneous state-
ments of law, the fact that an isolated instruction may be
indefinite or incomplete will not be considered prejudically erro-
neous If the law is fully and correctly stated in other instructions.

ERRoR to the district court for Boone county: JAMES R.
HANNA, JUDGE. Affirmed.

C. E. Spear, F. J. Mack and T. J. Doyle, for plaintiff in
error. : :

William T. Thompson, Attorney General, George W.
Ayres and O. M. Needhan, contra.

REEsE, C. J.

Plaintiff in error was prosecuted in the district court
for Boone county for 14 violations of the liquor laws of
this state. The jury found him guilty on each of the 14
counts of the information, and a fine of $250 on each
count was imposed.  The cause is bronght to this court by
proceedings in error for review. Plaintiff in error was
engaged in the drug business at St. Edwards, in said
county, and, as dixclosed by evidence received by the court
after verdict, has been frequently prosecuted and fined for
similar violations of the liquor laws of the state. The
prinecipal contention is that the verdict of the jury is not
supported by sufficient evidence. This will require a brief
statement of the evidence bearing upon each count of the
information. The bill of exceptions” has been carefully
examined, but owing to the length of the information, and
extent of the evidence, our discussion of the facts must
of mecessity be limited. There is no claim that the ac-
cused had either a license or permit to sell intoxicating
liquor. ,

By section 11, c¢h. 50, Comp. St. 1909, it is made a misde-
meanor, punishable by a fine of not less than $100 nor
more than $500, for any person to sell without license or
permit any “malt, spirituous, or vinous liquors, or any
intoxicating drinks,” ete. In each of the counts for sell-
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ing, the information charges the sale of “intoxicating”
liquor, and which is followed by the general statement of
the kind or quality of the liquor alleged to have been
sold. It appears from the evidence that many of the
drinks were disposed of under fictiticus names printed on
labels pasted by the manufacturer upon the bottles, the
evident purpose of which was to deceive, and under which
the liquor could be sold but without its real quality being
known until drank and followed by intoxication. Some
of the counts charge the unlawful sale of “intoxicating
and spirituous liquor, to wit, whisky,” while others, fol-
lowing the same language, charge the sale of “Meta
Malta,” “Mead’s Malt,” “Queen Bee,”” “Krug’s Life Malt,”
etc. The return and testimony of the sheriff show that
under a search warrant and search of the premises he
found “Whisky,” “Cherry Creck,” “Meta Malta (branded
‘intoxicating’),” “Hawkeye Bitters,” and “Krug’s Life
Malt,” all or nearly all of which were sufficiently proved
to be whisky, or to contain whisky to a great extent. Un-
der these circumstances the prosecutor alleged that the
liquors sold were “intoxicating liquors.”

The first count in the information charges that on or
about the 10th day of March, 1909, the accused sold to
William Schuler “intoxicating and spirituous liquor, to
wit, whisky.” Schuler was called as a witness, and testi-
fied that about that time he was in the drug store of
plaintiff in error and that he “bought stuff there to
drink,” that he “got some stuff there that was supposed
to be good to drink, I guess 75 cents a pint or $1.50 for a
quart”; that he had drunk liquor ever since he knew any-
body; that he drank a part of the liquor so purchased;
that it was spirituous and intoxicating; and that he pur-
chased it of plaintiff in error. On the cross-examination,
with reference to another date and transaction, the wit-
ness was asked what he meant by spirituous liquor. His
answer was: “Spiritual liquor.” Whether this answer
was prompted by ignorance, or a disposition to be “smart”
and bandy words with the attorney, is not clear. He
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stated what he meant was that the lignor was “as near
pure as I could get at that time,” and in another answer
he said: “Getting pretty close to the pure stuff.” That
his idea-was that “malt liquor is a poor quality of liquor,
and spirituous is a good quality.” On re-examination he
testified that the liquors he obtained at the drug store of
plaintiff in error, as testified to hy hiin, tasted like whisky
and contained whisky in them. This was sufficient to
justify a submission of the question to the jury, and, al-
though contradicted by plaintiff in error, the jury being
satisfied beyond a reasonable doubt, the verdict as to
that count would have to stand. The testimony of the
same witness as bearing upon the same charges contained
in counts 2, 3, 4 and 5 was practically to the same effect,
except that in some cases it was more definite and posi-
tive as to some of the liquors purchased. It is not deemed
necessary to pursue this inquiry further. The sixth count
was sustained by the testimony of IEd Trosper, who stated
upon the stand that about the time alleged he bought
drinks at the place of husiness of plaintiff in error that
tasted like “skee,” by which he afterward testificd he
meant “whisky”; that it was intoxicating if taken in suf-
ficient quantities, and that it was spirvituous liquor. The
seventh, eighth and ninth counts were also sustained in
the same way. The tenth count was sufficiently sustained
by the witness Gumm, who testified that he purchased the
drinks on or about the date named; that it would in-
toxicate; that it tasted like whisky; that he would call
it poor whisky; that he was familiar with the taste and
effect of that liquor, and that it intoxicated him. The
eleventh count was clearly proved if the witness was
telling the truth, and of that the jury were the sole
judges. The twelfth count was also sustained by Gumm.
He stated that on or about the date named he called for
“Queen Bee” and purchased it of plaintiff in error; that
he drank it; that it was intoxicating, he becoming intox-
icated on it; that it tasted like, and must have contained,
whisky.
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The testimony of these witnesses, while in some degree
convineing, is not so clear and positive on some features
as might be desired, as it clearly appears that they avoided
stating in clear and direct language what they knew to
be the truth, sceming rather to evade making direct and
positive answers. But on the further progress of the
trial the identical receptacles and labels taken from the
store of plaintiff in error and corresponding with the
liquors described by the witnesses were presented, the
liquors tasted and tested in the presence of the jury, so
that there could be no rational question as to their spirit-
uous and intoxicating quality, whisky being an essential,
if not preponderating, ingredient. We find no sutficient
grounds to question the correctness of the verdict upon
each of the 12 counts. It is true that plaintiff in error
upon the stand contradicted many of the material state-
ments of the witnesses in positive and direct terms, and
that witnesses were called who testified that their repu-
tations for truth and veracity were bad, but this presented
questions of fact for solution by the jury, and they have
passed upon them, and, there being enough to sustain the
verdict, their finding must be final.

As to the thirteenth and fourteenth counts of the in-
formation, a more serious question is' presented. The
thirteenth count charges plaintiff in error with unlaw-
fully keeping in his possession for the purpose of sale
“intoxicating and malt liquor, to wit, ‘Krug’s Life Malt,’”
and the fourteenth count charges that at the same time
and place he kept for the same purpose “intoxicating and
spirituous liquor, to wit, whisky,” thus separating the
quality of liquors alleged to have been kept, and present-
ing the question of two crimes, whereas it is contended
that, if there were any ground for such charge, but one
offense could be properly charged and a prosecution based
thereon. Section 20, ch. 50, Comp. St. 1909, proides:
“It shall he unlawful for any person to keep for the pur-
pose of sale without license any malt, spirituous, or vinous
liquors in the state of Nebraska, and any persom or per-



182 NEBRASKA REPORTS. [Vor. 88

‘White v. State.

sons who shall be found in possession of any intoxicating
liquors in this state, with the intention of disposing of
the same without license in violation of this chapter, shall
be deemed guilty of a misdemeanor and on conviction
thereof shall be fined,” etc. It has been the understand-
ing of the writer that the different kinds of liquor, or
any number of kinds, so kept for sale, constituted but
one offense, that of keeping liquors for the purpose of
sale in violation of law. We find, however, that this iden-
tical question was before this court in Hans v. State, 50
Neb. 150, and it was there squarely held by a unanimous
court that the liquors might be segregated as to quality
and two offenses charged, the court saying: “The sixteenth
count of the information charges the unlawful keeping
for the purpose of sale without a license certain vinous
liguors, consisting of a half barrel of ‘Raspberry Wine,
and the seventeenth count charges the keeping for the
same unlawful jurpose certain spirituous liquors, consist-
ing of two cases of ‘Tom and Jerry’ Therefore two sep-
arate and distinct offenses are alleged, and, the defendant
having been convicted of both, a separate sentence for
each within the limit fixed by section 11, ch. 50, Comp.
St., was properly imposed for each offense.” This hav-
ing been declared to be the law, we are not inclined to
reinvestigate the subject, and will abide by it.
Complaint is made of the tenth instruction given by
the trial court. It is as follows: “You are instructed
that if you find, beyond a reasonable doubt, that the de-
fendant made any of the sales of liquors, as charged in
any of the counts of the information, or that he was
keeping for the purpose of unlawful sale any of the liquors
as charged in the information, it is sufficient if the state
prove, beyond a reasonable doubt, that any of such liquors
so sold or so kept for the purpose of unlawful sale were
either malt, spirituous or intoxicating liquors.” The
criticism upon this instruction is that it is indefinite, that
“it says one thing and means another,” and that, “if
whisky is alleged, the proof of any kind of malt liquor is
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sufficient.” If this instruction stood alone, we might hes-
itate to approve it, but, when considered in connection
with other instructions given, we are unable to see where
it could have been misleading. By the fifth instruction
the jury were told that, in order to sustain a conviction
upon any count, the “truth of every material allegation
contained in such count of said information must be
proved to the satisfaction of the jury bevond a reasonable
doubt”; and in the ninth instruction that, before the jury
could “find the defendant guilty of any or all the counts
contained in the information, the state will have to prove
beyond a reasonable doubt every material averment of
_such count or counts of the information”; and in the
thirteenth instruction that if the jury “fail to find that
the allegations in any or all of the several counts of the
information have been established beyond a reasonable
doubt to your satisfaction, as defined in these instructions,
you should then find the defendant not guilty as to any
or all of said counts of said information, as to which you
find the proof has failed, as defined in these instructions.”
When these instructions are considered together, it does
not appear that the tenth could have been misunderstood
by the jury. It seems clear that they were informed that
the guilt of plaintiff in error of the violation of the law as
charged in each count must be established or the accused
could not be found guilty of the charge contained in such
count.

It is strongly urged -in the brief of plaintiff in error
that the proof does not sustain the charges as to the
quality of the liquors sold; that an indictment charging
the unlawful sale of whisky is mnot supported by
proof of the sale of other intoxicating liquors, as decided
in State v. Hesner, 55 Ia. 494. This may be conceded as
being the law, as held in Weinandt v. State, 80 Neb. 161,
that “it is a well-recognized principle that proof of un-
lawful sales of whisky will not sustain a charge of un-
lawful sale of beer, or the reverse,”” and yet not call for
a reversal of the judgment in this case, owing to the
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language of the statute above quoted, and the proof that
the liquors sold were of the quality charged in the in-
formation, although designated by the labels on the bot-
tles as something else. As we have said, it is clear that
the labels were intended to deceive and did not honestly
state the contents of the bottles upon which they were
pasted. The proof was beyond question that they con-
tained, at least, a mixture of the kind of liquor charged,
and that the liquor was intoxicating.

We are unable to detect any error in the trial which re-
quires a reversal of the judgment of the district court,
and it is therefore

AFFIRMED,

ORLANDO STACKHOUSE, APPELLEH, V. NANNIE H. STACK-
HOUSE, APPELLANT.

Frep JANvUary 9,1911. No. 16,222,

1. Divorce: ApULTERY: EVIDENCE. In an action for a divorce on the
ground of adultery, it is not always necessary to show the overt
act; the charge may be sufficiently proved by the evidence of such
circumstances as will lead a just and reasonable man’s mind to
the conclusion of guilt.

2. Evidence examined, the substance of it stated in the opinion, and
found sufficient to sustain the judgment.

APPEAL from the district court for Harlan county:
HARRY 8. DUNGAN, JUDGE. Affirmed.

Bernard McNeny and J. C. Saylor, for appellant.
J. G. Thompson and Qomer Thomas, contra.

BARNES, J.

Action for divorce by the husband, in which the wife
was charged with adultery. A trial in the district court
for Harlan county resulted in a decree for the plaintiff,
from which the defendant has appealed.
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Defendant’s only contention is that the judgment is not
sustained by the evidence, and the question for our con-
sideration is solely one of fact. We have read the evi-
dence, from which it appears, beyond question, that the
defendant, for nearly a year before her marriage with
the plaintiff, made her home in Alma, Nebraska, with one
Burdick (her alleged paramour), whose wife was in a
state of ill health; that during that time their conduct
toward each other was so affectionate as to excite notice
and to cause comment; that during that period they,
without the presence of the wife, visited at the home of
one Vaughn, who lived in the country. some distance from
the town of Alma; that while at the Vaughn home they
were so affectionate that the Vaughns were induced to
believe that they were father and daughter; that they
were discovered together in a buggy in Vaughn’s barn in
the night time by the hired man, and when upon inquiry
it was found that they were not father and daughter, the
Vaughns, who were respectable people, requested the man
not to come to their home again unless he brought his
wife with him; that this conduct continued up to about
January, 1907, when the plaintiff and the defendant were
married ; that the plaintiff at that time bad no knowledge
of the foregoing facts; that immediately following the
marriage plaintiff and defendant visited in Illinois for
some six- weeks, when they returned to Nebraska, the de-
fendant going to the home of her alleged paramour in
Alma, and the plaintiff going to his own home, where the
defendant joined him in about a week thereafter; that they
lived together at the Stackhouse home until about the
26th of July, 1907, when they separated, she going to the
Burdick home and he remaining on the farm. It appears
that the defendant and Burdick corresponded by Ietter
during all of the time she lived with the plaintiff, letters
passing between them as often as two or three times a
week ; that Burdick visited them frequently, and would
nearly always remain in the house until after the plaintiff
had departed to take up his farm work; that on one occa-
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sion, when plaintiff suddenly returned to the house, he
found defendant sitting on Burdick’s lap. . This aroused
Stackhouse’s suspicions, and he finally determined to se-
cure one of the letters from Burdick to his wife. This he
did, but, according to his testimony, he lost it before he
found a favorable opportunity to read it. It appears that
the defendant was expecting this letter, and when she
failed to receive it she instituted inquiry, which disclosed
that it had been delivered to her husband; she then de-
manded the letter of him, and, upon being told that it was
lost, she became violent in her conduct and language to-
ward him and threatened and attempted to commit suicide.
This was shortly before the final separation, and no douht
hastened that event.

The record contains much other evidence of an in-
criminating nature. Without quoting the testimony, we
may say that, although the overt act was not shown, still
the plaintifi’s conduct with Burdick was such as to war-
rant the district court in granting plaintiff a decree. 1In
14 Cyc. 693, it is said: “The charge of adultery may be
sufficiently proved by evidence of circumstances leading
to an inference of guilt. It is impossible fully to indi-
cate the circumstances which will lead to such a eonclu-
sion, because they may be infinitely ‘diversified by the
situation and character of the parties, and by many other
incidental matters which may be apparently slight and
delicate in themselves, but which may have most impor-
tant bearings in the particular case.”

We think the evidence contained in the record is amply
sufficient to sustain the decree, and the judgment of the
district court is therefore

‘ AFFIRMED.
REEsy, C. J., and SEDGWICK, J., dissent. '
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AURORA STATE BANK, APPELLEE, V. Hayves-EAMES ELEVA-
T0R CCOMPANY ET AL., APPELLANTS.

FILED JANUARY 9,1911. No. 16,251

1. Banks and Banking: CHECKS: PaymeNT: ErrFecr. Payment by a
bank of a check drawn upon it does not constitute such bank a
holder within the meaning of the negotiable instruments law
(Comp. St. 1909, ch. 41, sec. 30), providing that an instrument is
negotiated when it is transferred so as to constitute the transferee
a holder thereof. National Bank of Commerce v. Farmers &
Merchants Nat. Bank, 87 Neb. 841, followed.

2. : : : . Payment by a bank of a check
drawn upon it, in the usual course and in the absence of fraud
or mistake of fact, extinguishes the instrument, and the bank by
thereafter putting it in circulation cannot create a liability
thereon against its maker or prior indorser.

APPEAL from the district court for Hamilton county:
GEORGE F. CORCORAN, JUDGE. Reversed and dismissed as
to appellants and offirmed as to other defendants.

Flansburg & Williams, for appellants.
J. H. Edmondson and Charles P. Craft, contra.

BARNES, J.

Action by the Aurora State Bank against the Hayes-
Eames Elevator Company, M, Wagner, O. E. Bedell, and
A. M. Glover, upon a written instrument which reads as

follows:
“No. b4l ) Giltner, Neb, 2-28-1906.

“Pay to the order of M. Wagner $573.80, five hundred
seventy three 80-100 dollars.

“Gross For Sc a 30 per bu.
“Tare Hayes-Eames Elevator Co.
“Net 1bs. 0. E. Bedell.

“Net 1A, 12 10 bus. 57654.”
On the back of the instrument are the following indorse-
ments: “M, Wagner.” “A. M. Glover.” And across its
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face is written: “Protested for nonpayment this 28 day of
March, 1906. Charles Glover, Notary Public.”

There was a trial to the court without the intervention
of a jury. The plaintiff had judgment against the defend-
ants, the elevator company and M. Wagner, and they
have appealed. The facts disclosed by the record are in
substance as follows: At the time, and for more than five
years before the instrument in suit was made, the appel-
lant, the Hayes-Eames Elevator Company, was engaged
in buying and shipping grain in the village of Giltner,
Hamilton county, Nebraska, by and through one O. E.
Bedell, its’agent at that place. During all of that time it
was the custom of the elevator company to draw its checks
in payment for grain purchased, which were understood
to be drawn upon the Bank of Bromfield, located and do-
ing a banking business in that village. The bank in-
variably paid said checks and charged them to the account
of the elevator company. At the close of each day’s busi-
ness the agent of the company made a report of the
business done, and of the checks drawn by him on the bank
at Giltner, to the main office of the company at Lineoln,
Nebraska, and in case of any overdraft he made a sight
draft on the Lincoln office to cover the amount thereof.
On the 28th day of February, 1906, following the usunal
custom, Dedell, the agent of the elevator company, drew
the check in question, which in form and substance is
the same as its ordinary grain check, and delivered it
to M. Wagner, who immediately presented it to the I3ank
of Bromfield, and it was paid, but not canceled. Wagner
took the money received as payment of the check and de-
posited it in the Citizens Bank of Giltner to the credit of
the elevator company. It further appears that for some
time before the issuance and payment of the check in
question there was a disagreement between the elevator
company and the Bromfield bank as to the state of the
elevator company’s account, and the company had heen
trying to have the bank examine and ecorrect the dis-
crepancy, but without success. When the check was
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drawn the elevator company claimed a credit at the bank
of $3.10 more than the check called for, while the bank
now claims that the check caused a large overdraft. It
also appears that one month after the presentation and
payment of the check the president of the bank delivered
it to his brother, one A. M. Glover, who wrote his name
on the back thereof, in turn delivered it to the plaintiff,
the Aurora State Bank, and received therefor $73.80 in
cash and $300 in New York exchange. The check was
then sent to the plaintif’s Omaha correspondent for col-
lection. Payment thereof was demanded of the bank of
Bromfield, which was refused, the check was protested,
and the plaintiff thercupon brought this action against
the elevator company et al. to recover the sum named
therein, with interest. The trial court gave the plaintiff
judgment for that amount, on the theory that the check
was a negotiable instrument, and notwithstanding the
foregoing facts the Aurora State Bank was entitled, as
a bong fide holder, to recover the amount of the check
from its maker.

The defendants contend (@) that the court erred in
treating the check as a negotiable instrument; (b) that
when the Bank of Bromficld paid the check to the person
named therein its liability as maker was discharged, and
such payment did not constitute the bank a holder within
the meaning of the negotiable instruments act so as to
again put the check into circulation, and thus render the
maker liable for its payment.

In support of defendants’ first assignment, our atten-
tion is directed to the first section of the negotiable in-
struments act (Comp. St. 1909, ch. 415 Ann. St. 1909, sec.
9200), where, among other things, it is provided:
«Where the instrument is addressed to a drawee, he must
be named or otherwise indicated therein with reasonable
certainty.” It will be observed by an examination of the
check in question that the name of the drawee is not in-
dicated therein at all, and therefore it would seem that
the instrument is nonnegotiable, at least in form; but we
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find it unnecessary to determine that question in order
to properly dispose of this appeal. A similar question
to the one raised by defendants’ second contention was
before us in Notional Bank of Commerce v. Farmers &
Merchants Nat. Banmk, 87 Neb. 841. In that case a
certain forged check was presented to the plaintiff, which
was the drawee bank, by the defendant through the clear-
ing house and paid without detection. Afterwards, when
the forgery was detected, plaintiff demanded repayment
of the check of the defendant bank, and upon refusal
brought suit to recover the amount thereof. It was held
that, when the check was presented to the drawee bank
and paid in due course, such payment was not a nego-
tiation of it within the meaning of the negotiable instru-
ments act, but was an extinguishment of the instrument.
It was there said: “‘An instrument is negotiated when
it is transferred from omne person to another in such
manner as to constitute the transferee the holder
thereof.” To ‘negotiate’ is defined in the Century Diec-
tionary: ‘To treat with another or others; * * *
to arrange for or procure by negotiation; bring about by
mutual arrangement, discussion, or bargaining; * * *
to put into circulation by transference and assign-
ment of claim by indorsement: as, to negotiate a bill of
exchange; * * * to dispose of by sale or transfer; as,
to negotiate securities” In 5 Words and Phrases, 477]
it is said: ‘To “negotiate” means to conclude by bargam
treaty, or agreement; * * ' * to transfer, to sell, to
pass, to procure by mutual intercourse and agreement
with another, to arrange for, to settle by dealing and
management. * * * The power to “negotiate” a bill
or note is the power to indorse and deliver it to another,
so that the right of action thereon shall pass to the in-
dorsee or holder. * * * ‘XNegotiation” means the act
by which a bill of exchange or promissory note is put into
circulation by being passed by one of the original parties
to another person’ If A gives B a check on C’s bank,
and B presents the check at the counter of C, no negotia-
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tion is necessary or had, he simply demands and receives
payment; but, if B goes to D store and buys a bill of
goods and tenders the indorsed check in payment, he
negotiates the check. The difference is clear and well de-
fined. The presentation by defendant of the check in
controversy, for payment, was not a ‘negotiation’ of the
check within the meaning of the statute quoted.. Nor do
we think that the payment by a bank of a check drawn
upon it constitutes such bank a ‘holder’ within the mean-
ing of the statute. * * * When a check is presented
to the bank upon which it is drawn, and is paid by such
bank, such payment discharges the instrument (Comp.
St. 1909, ch. 41, sec 118), and the bank is not thercafter,
within the meaning of the statute, a ‘holder’ of such
check.”

We think the foregoing clearly disposes of the question
involved in the case at bar. When the Bank of Bromfield
paid the check in question inm the usual course, and in the
absence of fraud or mistake, such payment extinguished
the instrument, and the bank could not thereafter reissue
it so as to create a liability thereon against the maker
or prior indorser thereof. We are therefore of opinion
that the district court erred in rendering judgment for
the plaintiff and against the appellants; and, as to the
Hayes-Eames Elevator Company and M. Wagner, that
judgment is reversed and the action is dismissed; but
this decision is not to be taken as an adjudication be-
tween the Hayes-Eames Elevator Company and the Bank
of Bromfield as to the condition or state of their disputed
account. The other defendants not having appealed, the
judgment of the district court, as to them, is hereby
affirmed.

JUDGMENT ACCORDINGLY.

REesE, C. J., not sitting.



192 NEBRASKA RETORTS. [VoL. 88

In re Application of Gering & Co.

IN RBE APPLICATION OF GERING & COMPANY FOR LIQUOR
LICENSE,

SArAH E., KERR ET AL., APPELLANTS, V. GERING & CoM-
PANY, APPELLEE.

FiLep JANUARY 9,1911, No. 16,743.

1. Appeal: FINaL JupeMENT. A judgment of the district court dis-
missing an appeal from the order of a licensing board granting a
druggist’s permit to sell intoxicating liquors is a final judgment
from which an appeal may be taken to the supreme court, and the
fact that the district court assumes to direct further action by
the licensing board does not deprive the aggrieved party of that

right.

2. Intoxicating Liquors: APPEAL: MoroN To DisMiss. The statute
provides that, on an appeal from the order of the licensing board,
the evidence taken before that board shall be certified to the
district court, and the case be there tried and determined upon
such evidence only, and, where an appeal is prosecuted from the
judgment of the district court, the clerk of that court is required
to certify such transcript of the evidence to the court of review.
‘When this is properly done, a motion to dismiss the appeal for
want of a bill of exceptions should be overruled.

3. Appeal: Moor QUEsTION. Such an appeal cannot be said to present
only a moot question if heard during the term of the license or
permit, unless it appears that the same has been relinquished by
the applicant and canceled by the action of the licensing board.

4. Intoxicating ILiquors: LIcENSE: DISCRETION OF LICENSING BOARD.
Where it is shown by competent evidence that the applicant for
the permit has violated the provisions of chapter 50 of the
Compiled Statutes, commonly called the “Slocumb law,” during
the year preceding the filing of his application, the licensing
board has no discretion, but is bound to refuse him a permit;
and for the district court to hold otherwise is reversible error.

APPEAL from the district court for Cass county:
HARVEY D. TBAVIS, JUDGE. Reversed with directions,

A. G. Wolfcubarger and John M. Leyda, for appellants.

Matthew Qering, contra,
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BARNES, J.

This is an appeal in the matter of an application for a
druggist’s permit to sell intoxicating liquors. Tt appears
that on the 5th day of April, 1910, Henry Gering & Com-
pany made an application to the mayor and city council
of Plattsmoutl: for a permit to sell malt, spirituous and
vinous liquors in that city for medicinal, mechanical and
chemical purposes during the ensuing year; that on the
25th day of April, following, a remonstrance was filed
against the application charging the applicant with a
violation of the liquor law during the previous year, in
that the applicant had failed, neglected- and refused to
file any report of his sales of intoxicating liquors during
that time under the druggist’s permit granted to him
for the year 1909; that in due time there was a hearing
before the said ecouncil. The remonstrance was overruled
and the permit was issued. The remonstrators appealed
to the district court, where the appeal was dismissed, and
from that order they have appealed to this court. Here-
after they will be called the plaintiffs, and the applicant
will be designated as the defendant.

The defendant has filed a motion to dismiss the appeal,
and that question is first in order for our determination.
The motion is based on three grounds: (a) That the
judgment of the district court was not a final judgment;
(b) that the record contains no bill of exceptions; and
(¢) that the defendant has disposed of his drug store, and
therefore the record presents only a moot question.
These contentions will be considered in the order in
which they are stated.

It appears that when the plaintiffs perfected their ap-
peal to the district court the city council failed to cancel
or withhold the defendant’s permit, and such proceedings
were had that the district court required them to take
such action. Thereafter the district court upon the hear-
ing rendered a judgment dismissing the appeal in the
words and figures following: “Now on this 24th day of

16
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May, A. D. 1910, the court finds, on question of law aris-
ing in the case on the undisputed facts material to the
issues joined, in favor of the respondent and against the
appellants. The appeal is dismissed and the matter re-
manded to the city council for such action as the council
inay see fit to take. The permit having been revoked by
order of this court is not to be issucd except on the fur-
ther action of the city council. Appellants except.” The
dismissal of the appeal contained in the foregoing order
was a final disposition of the case so far as the district
court was concerned. That court had nothing more to
do with it and could make no further order therein after
dismissing the appeal. It was therefore an appealable
crder, and authorized the plaintifts to bring the case to
this court for review. That portion of the order follow-
ing the dismissal of the appeal, by which the district
court attempted to direct the city council as to further
proceedings, could not deprive the plaintiffs of their right
to appeal. The dismissal of the plaintiffs’ appeal had
the legal effect of reinstating the defendant’s permit, and
if the city council had thereafter refused to issue it they
could have been compelled to do so by mandamus.

Defendant’s contention that the record contains no bill
of exceptions is beside the mark. The statute provides
that, where an appeal is taken in such cases to the dis-
triet court, the city council or the licensing board shall
transmit to the district court a certified copy of all of
the evidence taken upon the hearing, and the cause shall
be tried and disposed of upon such evidence only. The
record discloses that the evidence taken before the city
council in this case was properly certified to the district
court. The record here contains a tramscript of that
evidence, and the clerk of the district court has appended
thereto his certificate in the manner provided by law.
This constitutes the only bill of exceptions necessary to
invest tlris court with jurisdiction to review the judgment
of the district court.

The contention that the record presents only a moot
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question cannot be sustained. When the district court
dismissed the plaintiffs’ appeal the defendant was en-
titled to his permit, and it appears that for some time
thereafter he enjoyed its benefits. If it be a fact that de-
fendant has disposed of his stock of drugs to another who
is conducting the business in the same building formerly
used by him for that purpose; that fact does not prevent
him from repurchasing the stock or again engaging in
the business in the same building and making sales of
intoxicating liquors under the terms of his permit. It is
not shown that the permit has been relinquished, nor has
it been canceled by the city council. It further appears
that this case was advanced under the rule in order to
secure the plaintiffs the henefit of their appeal; that the
permit in question will not expire until April, 1911, and
therefore it cannot be said that in deciding this case we
would only be deciding a mont question.

The defendant has not favored us with a brief, but was
permitted to argue the case orally. Upon such argument
it was further contended that there was no competent
evidence in the record tending to show that the defend-
ant had sold any intoxicating liquors under the permit
issued to him for the year 1909. An examination of the
testimony, as certified to this court, shows that the de-
fendant, both in cross-examination of the plaintiffs’ wit-
nesses and upon his direct examination of his own, clearly
established the fact of such sales. This being the case, it
was necessary for him to file a report of such sales at the
times and in the manner provided by section 7176, Ann.
St. 1909, and his failure to do so is not disputed. This
was a direct violation of the provisions of the liquor law.
By section 7152, Ann. St. 1909, it is provided: “If there
be any objection, protest, or remonstrance filed in the
office where the application is made against the issuance
of said license, the county board shall appoint a day for
hearing of said case, and if it shall be satisfactorily
proven that the applicant for license has been guilty of
the violation of any of the provisions of this act within
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the space of one year, or if any former license s]mll have
been revoked for any misdemeanor against the laws of
this state, then the board shall refuse to issue such
license.” It follows that the eity ecouncil had no discre-
tion in the matter, and the defendant’s application
should have been denied. In re Adumcl, 82 Neb. 448;
Stute v. Kaso, 25 Neb. 607.

For the foregoing reasons, we are of opinion that the
district court erred in dismissing plaintiffs’ appeal. The
judgment of that court is therefore reversed, and it is
ordered that the permit in question be canceled.

. JUDGMENT ACCORDINGLY.

COLUMBUS W. FLETCHER, APPELLANT, V. FRANK E.
BREWER, APPELLEE.

Fmep JANUARY 9, 1911. No. 16,201.

1. New Trial: AssicNMENT OF ERROR IN INSTRUCTIONS. Where a
general assignment is made in a motion for a new trial that the
court erred in giving a group of instructions, it is not error
to overrule the motion if any one of the instructions in the group
has been properly given.

8. Trial: CoNTrACT: CONSTRUCTION: QUESTION FOR Courr. Under the
circumstances in this case, it was the duty of the court, and not of
the jury, to determine the meaning of the written contract in
evidence.

8. Parol evidence may be received to supply an omission as to the
time at which delivery of a deed is to be made, if the time is
not fixed in the contract.

4. Vendor and Purchaser: CoNTRACT oF SALE: TIME OF DELIVERY.
Where in a written contract for the sale of real estate no time
is definitely fixed for the delivery of the deed, yet from the con-
text it is apparent that in the contemplation of the parties it must
be delivered before a certain time, in the absence cf evidence to
supply the omission the court should construe the contract to
mean that the delivery should be made within a reasonable time,
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and on or before the date at which it must be delivered in order
to carry out the terms of the contract and give a mortgage to
secure the unpaid purchase money.

: TiTLE IN THIRD PERsoN. KEvidence that the buyer
of real estate knew at the time his vendor entered into an
absolute contract of sale that the title to the property was in a
third person is immaterial under the pleadings in this case.

AppEAL from the distriet court for Sherman county:
BruNO O. HOSTETLER, JUDGE. Reversed.

Aaron Wall, for appellant.
Robert P, Sturr and W. H. Thompson, contra.

LuTTON, J.

This was an action to recover damages for breach of a
written contract for the sale of real estate. The contract
is in the ordinary form, save in one respect mentioned
later. The defense pleaded is that at the time the com-
tract was entered into the land was owned by ome
Philena Campbell who lived in Illinois; that the defend-
ant had corresponded with her husband and negotiated
with him for the purchase of the land; that plaintiff knew
these facts and knew that it was uncertain as to whether
the premises would be conveyed by her; that it was
agreed that no part of the purchase money should be paid
until a deed was made by the Campbells to Fletcher and
deposited in the bank at Loup City; that in pursuance of
this agreement there was written in the contract the
words, “when deed in bank,” which meant, and was in-
tended to mean, when the deed was executed by Campbell
to Fletcher and placed in the Loup City bank; that
Campbell refused to make the deed, and that plaintiff
acquiesced in the refusal and abandoned the contract and
has in no manner complied with its conditions. The
trial resulted in a judgment for the defendant, from
which plaintiff appeals.
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Plaintiff complains that the court erred in admitting
oral evidence for the purpose of varying the terms of the
written contract, in giving paragraphs 5, 6 and 7 of the
instructions, and in refusing to give paragraphs 2, 3 and
4 of the instructions requested by the plaintiff. For con-
venience we will consider these complaints in inverse
order. '

The rule has long been established in this court that
parties complaining of errors at the trial must point them
out specifically to the district court in the motion for a
new trial. Where a general assignment is made that the
court erred in giving a group of instructions, it is not
error for that court to overrule the motion for a new trial
if any one of the instructions in the group has heen prop-
erly given. Johnston v. Milwaukee & Wyoming Invest-
ment Co., 49 Neb. 68. It is clear that several of the in-
structions given were correct statements of the law, and
hence the assignment of error is not well taken,

Coming now to the instructions requested by the plain-
tiff and refused. This error was also assigned en masse
in the motion for a new trial; but, since we are satisfied
that the court erred in refusing to give each and all of
them, the assignment was sufficient. By the first of the
instructions requested and refused the jury were told
_that the contract was unconditional, that the defendant
was thereby bound to convey the title, and that if he
failed to perform he would be required to answer in dam-
ages to the extent of the plaintiff’s loss; the second told
the jury that Brewer had a right to enter into the con-
tract even if he knew he was not the owner of the real
estate at the time of making it, and that the title was in
another; and the third, that the law recognizes in Brewer
the right to presume lie would be able to acquire the title
to the land in time to enable him to fulfil his contract,
and that if he has contracted to convey and fails to fulfil
his contract he will be liable in damages the same as if
he had been the actual owner of the title at the time. No
instructions given by the court covered these points,-and
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they should have been given to the jury. By instruction
No. 5, given on its own motion, the court apparently
made plaintiff’s recovery depend upon whether the jury
believed that the contract was an unconditional one. We
think it was the duty of the court to construe the con-
tract, and to direct them as the plaintiff requested in this
respect.

The plaintiff further complains of error in the admis-
sion of evidence. At the trial plaintiff testified to a con-
versation with respect to the time of payment of the
$500. When the defendant came to the stand he testified
that the title to the land when the contract was entered
into was in the name of Mrs. Campbell. He was then
asked what conversation he had at that time with Mr.
Fletcher with reference to that fact. This was objected
to as immaterial, incompetent, and as an attempt to vary
the terms of the written contract by parol evidence. The
. Wjection was overruled and exception taken. However,
a number of other questions were asked and answered
and considerable testimony along this line was received
without objection for the purpose of showing Fletcher’s
knowledge that Brewer did not own the land. We are of
opinion that the court erred in admitting this evidence
on account of it being immaterial whether Fletcher knew
this or not. DBrewer had a right to sell and Fletcher to
buy even if this were the fact. There is neither pleading
nor proof to bring the case within the rule of Norman v.
Waite, 30 Neb. 302, and Dodd v. Kemnitz, 74 Neb, 634,

The contract itself is plain and unambiguous, unless
it may be said that the words, “when deed in bank,” con-
tained a latent ambiguity which requires explanation. It
is contended that this expression is ambiguous as to the
person who was to execute the deed, and therefore that
parol testimony was admissible to explain it. We are not
of that opinion. The contract is that “the said party of
the first part will convey and assure to the party of the
second part, in fee simple, clear of all incumbrances what-
ever, by good and sufficient abstract and warranty deed.”



[ VoL. 88

200 NEBRASKA REPORTS.

Fletcher v. Brewer,

This is an agreement that Drewer will “convey and as-
sure.” The purchaser agreed to pay $2,800 “in the man-
ner following, $500 cash in hand paid, when deed in
bank, the receipt whereof is hereby acknowledged, and
the ‘balance, %900 March 1, 1908, and $1,400 on five years’
time, interest payable annually at 6 per cent. per annum
from March 1, 1908, same to be a first mortgage lien on the
premises.” The contract was made on September 4, 1907,
and a check on sufficient funds in the same bank payable
to Brewer’s order was left in the bank by Ifletcher to be
paid when the deed was deposited. The only matter that
was left open or which was susceptible of addition or
explanation was the time of deposit of the deed. Since
no time was fixed in the contract, and none appears to
have been fixed by the parties, so far as the evidence dis-
closes, the court should construe the writing to mean that
the deed should be delivered within a reasonable time,
and on or before March 1, 1908, when the next payment
was to be made. If the parties agreed to a definite time,
but did not incorporate it in the writing, parol evidence
might be received to supply the omission. Huffman v.
Ellis, 64 Neb. 623; 17 Cyc. T41.

We think the contract to sell is plain and un-
ambiguous, and that the fact that the defendant did not
own the land at the time he made it is not important. He
made a written agreement to sell and convey, and must
abide by his contract. He is in the position of every
other vendor who sells for future delivery property of
which he is not in possession. The buyer is entitled to
rely upon the contract, and the seller takes the chances of
not being able to perform. Beck v. Staats, 80 Neb. 482;
Arensten v. Moreland, 122 Wis. 167, 65 L. R. A. 973; 2
Warvelle, Vendors (2d ed.) sec. 936; 2 Sutherland, Dam-
ages (3d ed.) sec. 581.

The judgment of the district court is reversed and the
cause remanded for further proceedings.

REVERSED.
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EpwARp WRESTOVER, APPELLEE, V. ABRAHAM L. HOOVER
ET AL., APPELLANTS,

FIiLED JANUARY 9,1911. No. 16,249.

1. Master and Servant: INDEPENDENT CONTRACTOR. One who contracts
to sink a well at an agreed price per foot if he procures a supply
of water, and not to be paid if he fail to do so, using his own
materials and machinery, and furnishing his own labor, is an
independent contractor.

EXISTENCE oF RELATION. A person who is in the general
employment of one person may be temporarily in the service of
another with respect to a particular transaction or piece of work
s0 that the relation of master and servant arises between them,
even though the general employer may have an interest in the
special work.

3. DuTiEs oF MasTER. In such case the Quty of using care to
see that a safe place to work is furnished, or proper warning

given, devolves upon the special employer.

Where the independent contract is to be carried
out on the general employer’s premises, he owes the same duty
to the independent contractor and his servants as to any other
persons invited to the particular portion of the premises where
the work is to be carried on.

5. Evidence examined, and held not to sustain the verdict.

APPEAL from the district court for Lancaster county:
LiNcoLN FrosT, JUDGE. Reversed.

J. B. Strode, E. O. Strode and D. C. Burnett. for ap-
pellants,

E. P. Holmes and G. L. De Lacey, contra.

LeTTON, J.

This is an action for personal injuries alleged to have
been suffered by the plaintiff while in the defendant’s serv-
ice on account of having been set to work by one Devore,
the defendants’ foreman, in an unsafe place, near a pit
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containing an ice machine in operation, which was not
properly lighted, a piston and revolving wheel upon which
. was left unguarded, and no warning was given him as
to the danger, by reason of which his heel was caught
and crushed by the revolving wheel and piston. The de-
fense is a denial that the relation of master and servant
existed; an allegation that plaintiff was in the employ
of an independent contractor; a plea that plaintiff was
familiar with the premises; assumption of risk; and con-
tributory negligence.

Defendants are proprietors of a hotel with a large base-
ment or cellar under the building containing boilers, en-
gines, pumps, and other machinery used in the operation
of the business. The plaintiff is a young man 23 years
of age, of conmsiderable experience in working around
machinery, having been employed for about a year at the
city waterworks, part of the time running one of the
pumps there. About a week before the accident he was
employed by Devore, defendants’ foreman, to dig a pit
in the basement, in which it was proposed to bore a new
well and to place pumping machinery, and to do other
common labor. Prior to this time one Loso, who was in
the well-boring business, had made a contract with the
defendants whereby he was to bore a well in the pit where
plaintiff worked. He was to furnish the labor, machin-
ery, and material, except such material as had been taken
from the old well, and was to receive $1.50 a foot if he
procured a supply of water, and no payment if he failed
to do so. On the Saturday before the accident, A. I..
Hoover, one of the defendants, telephoned to Loso urging
him to come and do the work. Loso informed him that
he was short of laborers, as two of his men were sick.
Hoover then told him that he had some extra help that
he could use. On Monday forenoon, about 11 o’clock,
Loso came to the hotel. Up to this point there is no con-
flict in the evidence.

Plaintiff testifies that when he finished the work which
he was doing, about 11 o’clock in the forenoon, Devore X
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told him to go to Loso’s place to help Loso bring
in some machinery that afternoon, and gave him street
car fare to that point. Devore denies this, and says that -
he told plaintiff his work was done, but that Loso needed
help, and that he could get a job with him. Toso says
that when he came to the hotel that morning Devore
brought out three men to him, and that he took the plain-
tiff and another named Stone to use in his work. Plain-
tiff went to Loso’s and assisted him in bringing to the hotel
a small engine and other machinery to use in sinking the
well. Loso and he worked at placing this engine in the
basement that afternoon, but did not finish setting it
that day. A large ice machine about twelve feet high
stood in a pit about three feet deep in the floor of the
basement. The basement floor and the sides and floor
of the pit were made of concrete. There was a space of
three feet between the end of the machine and the wallg
of the pit. There being another pit nearby, it was neces-
sary to set Loso’s engine so that a pulley projected over
one corner of the pit. Plaintiff testifies that the next
morning, while Loso and he were “lining up” the engine
so as to set it properly for running the machinery at the
well, Loso said, “We will put the belt on,” and lifted the
center portion of the belt, while the plaintiff went into
the pit in order to slip the belt over the pulley; that in
the act of doing sc his foot slipped, or he stepped back,
when his heel was caught by a projecting crank pin on
the wheel of the ice machine, and was crushed between
the pin and the floor of the pit. There is a lower pit
about eight inches deeper than the main pit. The crank
pin of the revolving wheel came about one-half inch from
the edge of the lower pit and went down into it about
two inches as it revolved. He testifies that it was dark
at that place, and that while he had knowledge that the
ice machine was there, and that it had three cylinders
and piston rods and wheels, he was not familiar with the
location or construction of the revolving wheel at the
bottom of the pit; that the piston rod is flush with or
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Just inside the machine, and the revolving wheel is about
flush with the end of the machine. On ecross-examination
he says he cannot say whether Loso told him to get into
the pit or not, but that he thought the most convenient
way to put the belt on the pulley was by getting into the
pit. The pulley was about 18 inches above the floor of
the basement and about 41 feet above the floor of the
pit. He first testified that it was dark at this point, but
afterwards said that there were a number of electric
lights near the machine, and, finally, “that it was quite
light down there,” and that he did not think he was
hurt because the lights were not burning. After being
hurt he pulled his foot out and rolled or lay on the side
of the pit. He testified that he then saw for the first time
that the base of the ice machine was in a lower pit about
eight inches deep. He has not been to the locality of
the accident since that time. It is evident from his testi-
mony that there was light enough to enable him to see
the wheel and c¢rank which he describes, and also suffi-
cient to enable him to see that the crank decended into
the lower pit when the piston rod came down.

The evidence in behalf of the defendants is very posi-
tive that there are a large number of electric lights in the
basement, in the boiler room, and around the machinery;
that these lights are all on one circuit, and were kept
burning night and day. .

In the discussion of the legal principles involved, we
will assume that the testimony of the plaintiff and his
witnesses and the undisputed testimony of the others was
true, since the jury found for him by their verdict. The
sole question presented is whether the evidence is suffi-
cient to support a verdict for the plaintiff against the
proprietors of the hotel. It is clear that Loso was an
independent contractor. In fact, this is undisputed. Ac-
cepting the plaintiff’s statement that Devore directed
him to work for Loso, also Loso’s undisputed testimony
that he made no contract or agreement as to employment
and wages with the plaintiff, but that he used the men
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that Devore pointed out to him under the previous ar-
rangement with Hoover, the question arises whether at
the time of the injury the relation of master and servant
existed hetween plaintiff and defendants.

The plaintitf's theory is that while he was engaged in
the defendants’ service he was furnished an unsafe and
dangerous place in which to work, and was not warned
of the danger, and that consequently the defendants are
liable. The defendants contend that at the time he was
hurt he was working for Loso, and not for them; that
it was unnecessary for him to enter the pit; that the
ice machine was properly constructed and properly
lighted ; and that the accident was the result of plaintiff’s
own carelessness. We think that the relation of master
and servant at this particular time and with relation to
this particular work existed between Loso and the plain-
tiff, and not between him and the defendants. While,
according to his evidence, he could look to them for
wages, he was not under their control or direction, but
was working for Loso in the prosecution of his independ-
ent contract. It is true that his time was kept by Devore,
but the entry in the timebook, which was produced at
plaintiff’s instance, shows that the time of both Stone
and Westover was kept, as the book recites, “for Loso.”

Some very interesting questions often arise where the
general servant of one enters into the special service of
another. While the general prinicples are well settled,
the circumstances of each particular case determine
whether the general employer or the special or both are
liable in case of an accident either to an employee or to
a third person. In order to hold one liable for injury to
a man in his employment, the relation of master and serv-
ant must exist at the time and with relation to the very
occupation or transaction in which the servant is en-
gaged. The fact of employment may or may not be
significant, depending upon all the circumstances. If I -
employ a chaffeur, and if while he is running my car,
without my knowledge or consent, for his own purposes,
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he is hurt by reason of a defect in the car of which I was
aware, no court would hold me liable on account of the
fact alone that he was in my employment. The master is
the person in whose work he is engaged, and who has the
right to direct and control his actions. “The payment
of an employee by the day, or the control and supervision
of the work by the employer, though important consider-
ations, are not in themselves decisive of the fact that the
two are master and servant. * * * Servants who are
employed and paid by one person may nevertheless be,
ad hoc, the servants of another in a particular transac-
tion, and that, too, even where their general employer is
interested in the work. Obviously they may desert the
service of their lawful master, and work for another; or
he may lend their services to another person, abandoning
to the latter all control over them; or they may, without
consulting their master, but in good faith, assist a person
independently employed to do something which will ben-
efit their master, but with which neither he nor they have
any right to interfere, and in which they act entirely
under the control of such other person.” Shearman and
Redfield, Law of Negligence (5th ed.) secs. 160, 161.
Murray v. Currie, 6 L. R. C. P. Div. (Eng.) *24; Dallus
Mfg. Co. v. Townes, 148 Ala. 146, 41 So. 988; Olive r.
Whitney Marble Co., 103 N. Y. 292; The Turquoise, 114
Fed. 402; Rourke v. White Moss Colliery Co., 2 L. R. C.
P. Div. (Eng.) 205; Wyllie v. Palmer, 137 N. Y. 248, 19
L. R. A. 285; The Gladestry, 128 Fed. 591; Delory «.
Blodgett, 185 Mass. 126 ; Parkhurst v. Swift, 31 Tnd. App.
521; Waldock v. Winfield, 2 L. R. (1901) K. B. Div.
(Eng.) 596; Higgins v. Western Union Telegraph Co..
156 N. Y. 75; Brown v. Smith & Kelley, 86 Ga. 274, 22
Am. St. Rep. 456; Central Coal & Iron Co. v. Grider’s
Adm’r, 115 Ky. 745, 65 L. R. A. 455, and note on page
445.

It is apparent from the facts stated that the defendants
were under no special obligations or duty to furnish the
plaintiff a safe place to work, since he was not, strictly
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speaking, working for them; but, since by the contract
with Loso the defendants invited Loso and his employees
upon their premises for the purpose of performing the
contract, the duty of defendant to Loso and to plaintiff
was the same as to all other persons whom they might
invite to that particular portion of the basement. If that
portion of the premises in which a contractor is required
to work is subject to special hazard, whether on account
of the absence of lights, the presence of dangerous ma-
chinery, or other dangers the existence of which is not
apparent and obvious, it is the owner’s duty to warn the
persons whom he has invited there of the risks to which
they may be exposed, and if he fails in this duty, and in
consequence thereof the invitee is injured, an action for
damages will lie. The principle is the same as where a
storekeeper leaves an open and unguarded trapdoor
where his customers might reasonably be expected to
walk. At the same time a person inviting contractors to
a place where machinery in operation is in plain sight
has the right to assume that they are possessed of ordi-
nary common sense and a knowledge of the risk ordinar-
ily incurred by working in close proximity to moving ma-
chinery. If the dangers are open and obvious he is en-
titled to rely upon the exercise of ordinary care, but if
the dangers are of a hidden and concealed nature then
he must take pains to give warning of the same, other-
wise he may make himself liable in a proper.action if a
contractor or his employee is injured by such neglect.
4 Thompson, Law of Negligence, sec. 3736; Haven wv.
Pender, 11 L. R. Q. B. Div. (Eng.) 503.

Applying these principles to the facts in this case,
there is nothing to show that the ice machine was other
than properly constructed and properly equipped and
managed in every way, or that the fact that it was placed
in a pit about three feet below the floor of the basement
was in any way a negligent placing or construction of
the machine. ’

It is shown without dispute that there was plenty of
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room for persons not engaged in the operation of the
machine to pass over the main floor of the basement, and
that plaintiff had no duty to perform in respect to its
operation. A day or two before the accident he had
heen occupied in wheeling dirt from the new well and
emptying it into the old one, passing close by the corner
of the pit, but he says that, while he knew in a general
way of the operations of the machine, he gave it no at-
tention.

The ground of recovery alleged by the plaintiff is that
he was defendants’ servant, and that under the direction
of their foreman, Devore, he was put to work in a dan-
gerous place without warning., No instructions are in
the record, so we must presume the jury were instructed
in accordance with the issues made by the pleadings. The
proof failing to show that the relation of master and serv-
ant existed between the parties at the time, and in re-
spect to the transaction, the plaintiff cannot recover.
Eldred v. Mackie, 178 Mass. 1; Sullivan.v. New Bedford
Gas & Edison ILight Co., 190 Mass. 288; Callan v.
Pugh, 66 N. Y. Supp. 1118; King v. New York C. & H.
R. R. Co., 66 N. Y. 181.

We are also of the opinion that, even if the pleadings
would permit recovery upon the theory that the defend-
ants were guilty of a breach of duty in inviting Loso and
his workmen into a place of danger, the evidence would
not support a verdict. The plaintiff shows that he could
see the revolving wheel in the bottom of the pit, and his
father, who went to work for Loso in his place after the
accident, testifies that by standing on a plank which was
across the corner of the pit he put the belt on the pulley
the next morning without going into the pit.

The evidence does not justify the verdict, and the judg-
ment of the district court is

REVERSED.

REEsg, C. J., not sitting.
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ROBERT A. STEWART, APPELLEB, V. OMAHA & COUNCIL
BLUFFS STREET RAILWAY COMPANY, APPELLANT.

FrnEp JANUARY 9,1911. No. 16,748.

1. Street Railways: RieHTs oF TRAVELERS. A street railway company
and an ordinary traveler have equal rights of travel on the streets
of a city, but each must observe due care to avoid accidents, tak-
ing into account the fact that the street car is confined to the
track, while pedestrians have freedom of movement.

CARE REQUIRED AT CrossINgs. The employees in charge of
the operation of a street car are held to great caution when cross-
ing a street intersection at a point where a car upon the opposite
track is, or has been, very recently discharging passengers. The
motorman should keep a sharp lookout, give ample and timely
warning of the approach of the car, and have it under such
control that it can be readily stopped if necessary.

3. . INJURIES: QUESTIONS FOR JURY. Questions as to whether a
bell was sounded, or as to whether the rate of speed of the car
was excessive, where the evidence is conflicting, should be sub-
mitted to the jury.

APPEAL from the district court for Douglas county:
WiLLIAM A. REDICK, JUDGE. Afiirmed.

John L. Webster and W. J. Connell, for appellant.
. H. C. Brome and Clinton Brome, conira.

LETTON, J.

A statement of the evidence given at a former trial of
this case may be found in the opinion in Stewart v. Omaha
& O. B. Street R. Co., 83 Neb. 97. At the second trial
the result was a verdict for the plaintiff, from which de-
fendant has appealed. At this trial much of the testi-
mony taken at the former trial was read and some other
testimony adduced. The evidence on behalf of the plain-
tiff as to the distance he was carried and the place where
the north-bound car stopped is practically the same as

17
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at the former trial. His testimony now is that the car
from which he alighted was from 10 to 20 feet away when
he looked to the south, while at the former trial he said
he thought it was about 10 feet. As to this he was not
positive, however. A plat is in evidence which shows
that, if he had looked to the south from the point where
he alighted at a time when the south bound car was 10
feet away, he would have had an unobstructed view of the
other track for a long distance, except so far as his view
was cut off by the south-bound car.

The plaintiff’s testimony is that in his opinion the car
that struck him was moving at the rate of about 20 miles
an hour. The motorman and other employees of the de-
fendant testify that the north-bound car was moving at
the rate of about eight miles an hour when the plaintiff
was struck, and that he was struck when he was about
the middle of the intersection. On the former appeal we
held that there was sufficient evidence that the car was
being operated at a dangerous rate of speed, and of negli-
gence in failing to give sufficient warning of its approach,
to require the submission of those questions to a jury, and
we further held that the evidence of contributory negli-
gence was not clear enough to justify the court in di-
recting a verdict for the defendant on that account.

1. The defendant claims that new and additional evi-
dence was produced at the trial destructive of any infer- -
ence that the plaintiff had used reasonable prudence in
stepping in front of the approaching car in the manner he
.did, and also that the evidence fails to show any negli-
gence on its part. A large number of cases have been
collected through the industry of counsel which hold in
substance that, under facts somewhat similar to those in
this case, plaintiff will be held as a matter of law to be
guilty of such negligence as will preclude a recovery.
Whatever the rule in some states may be with respect to
the rights of pedestrians and street cars upon the streets
of a city, the law in this state is settled that neither the
street car nor the pedestrian has any priority or privi-
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leged right over the other; that an electric street railway
company and an ordinary traveler upon the street are
required to observe an equal degree cf care to prevent ac-
cidents, and that neither has a right of way superior to
“that of the other. Omaha Strecet R. Co. v. Cameron, 43
Neb. 297; Mathiesen v. Omaha Strect R. Co., 3 Neb.
(Unof.) 747; Omaha Street R. Co. v. Mathiesen, 73 Neb.
820; Olney v. Omaha & C. B. Street R. Co., 78 Neb. 767.

We agree with counsel for defendant that under or-
dinary circumstances one who negligently attempts to
cross a street railway track in front of .an approaching
car cannot recover for injuries caused by a collision there-
with, unless those in charge wilfully or wantonly produce
the collision, or fail to exercise ordinary care to prevent
the accident after knowledge of the probable danger.
Harris v. Lincoln Traction Co., 78 Neb. 681; Wood wv.
Omaha & C. B. Street R. Co., 84 Neb. 282. But the
crucial question is whether or not the person injured neg-
ligently attempted to cross. We find no evidence in the
record which leads us to change the conclusion we arrived
at on the former appeal, that under the circumstances of
this case the question of whether the plaintiff was negli-
gent or not was a matter for the jury to determine. We
think that the employees in charge of a street car should
be held to great cautirn when crossing a street intersec-
tion at a point where a car upon the opposite track is,
or very recently has been, discharging passengers, that
the motorman should keep a sharp lookout, give ample
and timely warning of the approach of the car, and have
it under such control that he can promptly stop it upon
the appearance of danger. This seems to be the more hu-
mane and modern doctrine. We see no reason to adopt
one which will in any degree relax the care and caution of
employees engaged in the operation of such dangerous
instrumentalities as electrically operated street railways
within the busy streets of a city. )

The supreme court of Minnesota recently had before
it for consideration the question of the relative degree
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of care required of pedestrians and the motorman in
charge of a street car approaching a crossing where a
street car upon a parallel track is discharging passengers.
The opinion collects the authorities and reaches the same
conclusion as that arrived at by this court. Bremer v.
St. Paul City R. Co., 107 Minn. 326. Other authorities
are collected in the note to it in 21 L. R. A. n. s. 887, This
is the rule adopted in states containing cities of the mag-
nitude of New York, Chicago, Washington, Cincinnati,
Cleveland, St. Paul, and Minneapolis. [Pcllctreaw v. Met-
ropolitan, Strect R. Co., 74 App. Div. (N. Y.) 192, 77 N.
Y. Supp. 386, affirmed in 174 N. Y. 503; Dobert v. Troy
City R. Co., 91 Hun (N. Y.) 28, 36 N. Y. Supp. 105;
Chicugo City R. Co. v. Robinson, 127 111, 9, 4 L. R. A. 126;
Capital Traction Co. v. Lasby, 12 App. D. C. 295; Cin-
cinnati Street R. Co. v. Snell, 54 Ohio St. 197, 32 L. R. A.
276. A case which perhaps goes to the limit in liolding
street car companies liable under .such circumstances is
Louisville City R. Co. v. Hudgins, 124 Ky. 79, 98 S. W.
275,7 L. R. A. n. 5. 152. 'We merely cite this case as show-
ing the modern tendency, and not as indicating that this
court would take the same view under like circumstances,
2. As to the claim that there is no proof of negligence.
No one except the conductor and motorman seems to have
heard the gong or bell until just an instant before the
plaintiff was struck. Several witnesses were standing upon
the street corner, and none of them heard it. If the bell
had been ringing loudly when the plaintiff was within a
few feet of the track, it is probable that he would have
noticed it, although the fact that he did not hear it is not
conclusive that it was not rung. People often absent-
mindedly disregard the most obvious warnings. The tes-
timony being conflicting, it was for the jury to consider.
3. The motorman testified the car was moving at the
rate of eight miles an hour. The district court instructed
the jury that eight miles an hour might be a negligent rate
of speed under some circumstances. This is strongly urged
as erroneous, but we see nothing wrong in it. If a street
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car approached behind another car at the rate of eight
miles an hour without signals of its approach, and at a
point where persons alighting from another car might
reasonably be expected to appear, this might be a negli-
gent rate of speed, while, ordinarily, eight miles an hour
is not a negligent rate. The question as to whether the
rate of speed was negligent under the circumstances was
properly left to the jury, and we think the evidence sus-
tains the verdict.

4. Defendant complaing that the court erred in permit-
ting the plaintiff to give his opinion as to the rate of
speed of the car that struck him. He was asked whether
he could approximately state the speed, to which he re-
plied affirmatively. He was then asked what his judg-
ment was as to the speed of the car at the time it struck
him. Counsel for defendant objected that no proper
foundation had been laid for such testimony, and was
allowed to conduct a lengthy cross-examination for the
purpose of eliciting the facts upon which the witness
based his estimate. It is apparent from this cross-exam-
ination that his opinion was based upon his observations
during the short interval from the time he saw the car
until he was struck, from a view of the buildings and sur-
rounding objects with respect to the moving car, and from
the force with which it struck him. He testified he
thought the car was moving at the rate of 20 miles an
lhour, but it might be more and it might be less. This
is very indefinite. We are inclined to think that, his
opportunities for observation being so limited, his opinion
was of little or no value, but, since all these facts were
efore the jury, we think defendant suffered no prejudice
by allowing them to determine for themselves what
weight they would give to his opinion. Counsel himself
argues that from his cross-examination it clearly appeared
that the plaintiff was utterly unable to judge speed.
Probably the jury took this view and believed the tes-
timony of the defendant on this point.

5. It is also urged that it was error to instruct the jury
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that the burden of proof was upon the defendant to show
the fact of contributory negligence on the part of plain-
tiff. This, however, is settled law in this state. Rapp
v. Sarpy County, 71 Neb. 382, 385. We think counsel
misapprehends the instruction given. He argues that if
the plaintiff was guilty of negligence directly contributing
to his own injuries, and this appeared from his own tes-
timony, he could not recover. But the instruction ex-
pressly took care that the jury were not misled by say-
ing: “If you find from a preponderance of the testimony
offered by both parties that the plaintiff was guilty of neg-
ligence in attempting to cross the track in the mannmer
and under all the faets and circumstances in evidence
before you, and that his negligence directly contributed
in any degree to the cause of his injury, then the plaintiff
cannot recover, and you should find for the defendant.”
The facts in this case with respect to contributory negli-
gence lie very close to the line, but the whole matter was
for the jury. We find no error, and the judgment of the
district court is

AFFIRMED.
~ Reesg, C. J., not sitting.

GEORGE W. CAMPBELL, APPELLEE, V. MELCHOIR L,
L/UEBBEN, APPELLANT.

Fmep JANUARY 9, 1911. No. 16,128,

1. Appeal: REVIEW. A new trial should not be granted where no
verdict other than the one rendered would be sustained by the
law and the evidence.

2. Trial: INSTRUCTIONS. The court should not submit an instruction
permitting a recovery upon a state of facts not admitted by the
litigants or supported by any evidence.

AprpEAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. Reversed with directions.
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Robert S. Mockett, for appellant.
John M. Stewart, contra.

Roor, J.

The plaintiff prosecutes two alleged causes of action
against the defendant, the first upon a written agreement
by the defendant to pay the plaintiff $1,000 for 10 shares
of stock in the Luebben Baler Company, and the second
upon an alleged oral agreement to “take back all such
stock previously purchased or thereafter purchased, and
repay to plaintiff the amounts that plaintiff had paid for
all such stock at any time plaintiff became dissatisfied
with such investments and desired the money he had paid
therefor returned.” The defendant admits making the
written agreement, but contends that he has not been
given the notice therein provided for, and denies making
the oral contract. He also pleads the statute of frauds
ag a defense to the second cause of action. The plaintiff
prevailed upon both causes of action. The defendant
appeals.

The verdict contains separate findings, one for each
cause of action. In so far as the first cause of action
is concerned, we are of the opinion that the verdict is
sustained by sufficient evidence. Copies of letters sent
by the plaintiff to the defendant in the spring of 1907,
and especially the letter of April 24, 1907, should re-
ceive no other construction than that the plaintiff had
requested Mr. Luebben to comply with his contract. It
is true, as suggested by the defendant’s counsel, that the
court permitted a recovery upon the alleged oral con-
tract for the stock involved in the first, as well as for the
stock referred to in the second cause of action, but we
are of the opinion that upon the pleadings and the proof
ho verdict other than the one returned can be sustained
with respect to the first cause of action.

The defendant excepts to the sixth instruction given
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by the court upon its own motion, to the effect that if
“the plaintiff purchased stock in the Luebben Baler Com-
pany through the defendant, and that plaintiff was in-
duced to make such purchase by the promise and agree-
ment of the defendant to repurchase all stock theretofore
purchased through said defendant of the Luebben Daler
Company, and to repurchase all stock then or thereafter
purchased pursuant to such promise or agreement to so
repurchase such stock, and to make such repurchase at any
time plaintiff might want the money so invested, or be-
came dissatisfied with such investment, then you will
find for the plaintiff.”

The briefs contain an exhaustive argument concerning
the application of the statute of frauds to the oral agree-
ment referred to in the second cause of action, and the
defendant criticizes the sixth instruction because it ig-
nores that statute. If the testimony were undisputed that
an oral promise was made by the defendant, while acting
as agent for his principal, to purchase from the plaintiff
the stock bought by him from that principal, the statute
would necessarily be involved in this case. But we find
no evidence of such a promise. The record discloses that
the defendant, in connection with other individuals, in-
corporated the Luebben Baler Company for the purpose
of manufacturing a machine intended for use in baling
hay; that the corporation exchanged a considerable frac-
tion of its stock for the patent owned by Luebben and
his associates, and the remainder of that stock was placed
in the corporation’s treasury to be sold for the purpose
of furnishing capital to the company to be used in man-
ufacturing and selling machines. Fifteen shares of the
treasury stock were sold to the plaintiff upon the cor-
poration’s promise to refund the price thus paid so soon
as a certain number of its machines should be manufac-
tured and sold. The defendant also executed the written
agreement referred to in the first paragraph of this opin-
ion. Subsequently the plaintiff became secretary of the
company. He testifies that the defendant urged hir to
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purchase more treasury stock from the corporation, and
said: “If you people are dissatistied and want your money
back, I will pay you every dollar of your money back.”
The plaintiff's wife and daughter corroborate his testi-
mony with regard to the defendant’s statement. If the
defendant made the promise, the case may fall within the
rule announced in T'renholm v. Kloepper, p. 236, post, but
it is not an agreement to purchase stock. Thereafter at
intervals the plaintiff purchased from the corporation
treasury stock, aggregating 49 shares, for $4,900, and the
corporation agreed to refund this money out of the pro-
ceeds of the sale of its machipes. During this time the
plaintiff was in a position to know as much about the
affairs of the corporation as any other person, and pur-
chased 170 shares of stock originally issued to omne of
the promoters. The plaintiff did not testify that he was
induced by the defendant’s promise to purchase the 49
shares of stock last acquired from the corporation.

The defendant in his testimony squarely denies having
made any promise to purchase the plaintift’s stock or to
pay him any money, except ‘the $1,000 referred to in the
written contract. In the state of the record, a finding
by the jury for or against either party concerning the
oral promise testified to by the plaintiff would be sustained
by the evidence. If the testimony were not in conflict
we should incline to the view that, while the instrue-
tions did not submit the facts as testified to by the plain-
tiff and his witnesses, the charge is not prejudicially er-
roneous, but, in view of the sharp conflict in the evidence,
we are of opinion that the instruction should not be
approved.

The judgment of the district court, therefore, is re-
versed and a new trial granted upon the plaintiff’s second
cause of action, but the court is directed to enter a judg-
ment in the plaintiff’s favor upon the verdict returned
upon the first cause of action, with legal interest from
the date that verdict was rendered.

REVERSED.
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THOMAS H. MOGAHEY, APPELLEE, V. CITIZENS RAILWAY
COMPANY, APPELLANT,

Fmep JANvAry 9,1911. No. 16,241,

1. Street Railways: INJURY AT CrossiNg: NEGLIGENCE, If the driver
of a vehicle at a street intersection is reasonably justified in
believing that he can pass over a street railway track before an
approaching car, if propelled at its usual and ordinary rate of
speed, will reach that point, he should not be held, as a matter of
law, guilty of negligence in attempting to cross.

2. : : ¢ QUESTION FOrR JURY. If there is evidence
tending to prove that a heavy, unwieldy vehicle was almost upon
and being propelled across a street railway track at the inter-
section of two public streets, and that the motorman in control
of a street car approaching sald intersection at right angles to the
course of the vehicle either did not act with reasonable diligence
to decrease the speed of said car so as prevent a collision, or
after the car had been brought almost to a stand-still permitted
it to start suddenly and move at a greatly accelerated rate of
speed so as to collide with said vehicle, it is not error to submit
to the jury the issue of the motorman’s negligence in failing to
control the car before as well as after he was apprised of the
driver’s perilous position.

3. : : : . If the pleader charges a cause of
action based upon the defendant’s negligence in operating a street
car, and also alleges that the motorman in charge, after knowing
that the plaintiff was in a dangerous position with respect to said
car, negligently failed to exercise ordinary care to control it, and
evidence is received tending to support those allegations, the case
may be submitted to the jury upon both theories.

4. Negligence: DEFENSE OF CONTRIBUTORY NEGLIGENCE: BURDEN OF
Proor. If the defendant pleads that the plaintiff was guilty of
contributory negligence, or that the accident resulted solely from
his negligence, the burden is upon the defendant to prove those
defenses, and does not shift during the trial of the case, but he
should receive the benefit of the plaintifi’s evidence tending to
prove those issues.

5. : : COMPARATIVE NEGLIGENCE: INSTRUCTIONS. The
defendanf, however, is not prejudiced by an instruction that the
burden is not upon him to prove contributory negligence if the
plaintifi’s testimony proves that fact, and instructions to that
effect do not involve the doctrine of comparative negligence.
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6.

CONTRIRUTORY NEGLIGENCE. The plaintiff’s negligence will
not defeat a recovery unless it was the sole cause of the plaintiff’s
injury, or concurred or co-operated with the defendant’s negli-
gence as a proximate cause of the accident.

7. Trial: WITHDRAWAL oF EVIDENCE. It is not error to withdraw from
the jury’s consideration facts which by no reasonable construction
tend to establish a defense to the action or to mitigate the plain-
tiff’s damages.

INSTRUCTIONS. “Where instructions requested are sub-
stanially given in the charge prepared by the court on ifs own
motion, it is not error to refuse to repeat them, though expressed
in language different from that used by the court.”” Curry v.
State, 5 Neb. 412.

9. The evidence examined and commented upon in the opinion, and
held sufficient to sustain the verdict.

APPBAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

Hainer & Smith and Clark & Allen, for appellant.
Halleck F. Rose and Wilmer B. Comstock, contra.

Root, J.

The gist of this action is the defendant’s alleged neg-
ligence in operating a street car so that the plaintiff was
injured and his vehicle damaged while crossing the de-
fendant’s railway at the intersection of Seventeenth and
N streets in the city of Lincoln. The plaintiff prevailed,
and the defendant appeals.

The testimony is conflicting and parts of it are ex-
travagant; but, since the jury found for the plaintiff, it is
our duty to comsider the transaction in the light most
favorable to him.

It appears that N and Seventeenth streets are each
paved and 100 feet in width; that a sidewalk and parkway
cover 20 feet of the space on each side of the streets, and
the defendant maintains a double-track railway om N
street, which runs east and west; that the surface of N
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street slopes slightly toward the east, and the gutters are
seven-tenths of a foot lower than the crest of the street.
It further appears that there are dwelling houses along
the south side of N street westward from Seventeenth
street, so situnated that the porches are flush with the lot
line, and there are seven shade trees between the curb
and sidewalk on the south side of N street west of Seven-
teenth. The accident occurred about 8 o’clock in the fore-
noon of a still, clear day in September, while the plaintiff
was driving northward on the east side of Seventeenth
street riding upon an air compressor eight feet in height
which weighed about 5,200 pounds and was painted a
brilliant red. The plaintitf’s vehicle had almost cleared
the southernmost railway track when one of the defend-
ant’s cars moving eastward collided with a rear wheel of
the air compressor, and as a result the vehicle was dam-
aged and the plaintiff injured. The testimony discloses
that the plaintiff, about the time his team crossed the
footpath on the south side of N street, noticed the car
in question, and calculated he could drive over the track
before the car would cross Seventeenth street; that sub-
sequently, as he urged his horses forward, he raised one
hand as a warning. The motorman and conductor upon
the car both testify to having noticed the signal, but the
testimony is in hopeless conflict concerning the space then
intervening between the car and the air compressor. The
plaintiff says the distance was about 125 feet, the de-
fendant’s employees say about 45 feet. The jury would
be justified in finding, from all of the evidence, that the
motorman did not see the plaintiff until the latter raised
his hand. One witness testifies that the car was well
under control as it entered the intersection of said streets.
but immediately thereafter the speed rapidly increased
until the collision occmired, and that directly after the
accident the motorman exclaimed that he “thought the
old fool was going to get off of the track when he started up
this second time.” If the motorman did not notice so
conspicuous an object as the plaintiff’s vehicle until the
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car was almost upon the footpath on the west side of
Seventeenth street, the jury might say he was not on the
lookout for teams or pedestrians. If the car was 125
feet distant from the plaintiff when the motorman noticed
the former's uplifted hand, and thereupon applied all of
his power to the brakes upon the car, it must have been
running at a terrific rate of speed or else the appliances
were defective or ill-suited for controlling its movements.
If, as the witness Skinner testifies, the cay was well under
control at the time it approached said intersection, but
its speed was thereafter suddenly accelerated, there was
gross disregard for the plaintiff’s safety. The court
therefore was justified in submitting the cause in a double
aspect; that is to say, to permit the jury to find whether
the defendant was negligent in failing to exercise reason-
able cave to control the speed of its car at the time of
and shortly preceding the accident, or to find whether the
motorman, after discovering the plaintiff’s perilous situ-
ation, brought about possibly by his own negligence, failed
to use ordinary care to avert the accident. Omaha Street
R. Co. v. Mathiesen, 73 Neb. 820; Zelenka v. Union Stock
Yards Co., 82 Neb. 511; Wally v. Union P. R. Co., 83 Neb.
658; Wenninger v. Lincoln Traction Co., 84 Neb. 385;
Smith v. Connecticut Railway & Lighting Co., 80 Conn.
268, 17 L. R. A. n. s. 707.

The defendant criticizes the instructions in so far as
they recognize the “last clear chance” doctrine, and in-
sists that no snch a cause of action is stated in the peti-
tion. It appears, however, that the pleader, after charg-
ing many alleged acts of negligence on the part of the
defendant and its employees, alleged that the motorman
negligently failed to stop the car after he knew the plain-
tiff was in a perilous situation. The defendant did not
move to compel the plaintiff to make the petition more
definite or to separately number and state the causes of
action, and the court was justified in submitting the case
upon the theory that it involved the law of the “last clear
chance.”
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The jury were instructed that the burden of proof was
upon the plaintiff to prove by a preponderance of the
evidence the material allegations in the petition, and the
third instruction is as follows: “When the plaintiff has
so shown these facts, then the burden of proof is upon
the defendant to prove by a preponderance of the evi-
dence the allegations in its answer constituting its de-
fense to plaintiff’s action; that is to say, that any injuries
received by the plaintiff were the proximate result of his
‘own negligence, or that his own negligence contributed
thereto as a proximate cause thereof. If, however, the
plaintiff’s own testimony shows that he was guilty of
negligence at the time of the accident, then the burden
- would not be upon the defendant to show such fact.”
The defendant insists these instructions submitted the
- law of comparative negligence to the jury. We do not
so understand the charge. We do not approve the third
instruction because the burden of proving contributory
negligence does not shift during a trial, but remains with
the defendant if he pleads that defense. Rapp v. Sarpy
County, 71 Neb. 382. The court evidently desired to in-
struct the jury that contributory negligence might be
established by the plaintiff’s evidence and they should
give the defendant the benefit of all evidence upon that
issue irrespective of the source from which it came. The
plaintiff’s testimony upon direct as well as upon cross-
examination is such that the jury might have found that
he was guilty of contributory negligence, and the de-
fendant was entitled to an instruction giving him the
benefit of that testimony. We are of opinion that the in-
structions did present that principle to the jury, and in
so far as the court relieved the defendant of the burden
of proof it has no just ground for complaint. The de-
fendant’s counsel, however, argue that the jury should
not have been told that contributory negligence to con-
stitute a defense must have been a proximate cause of the
accident. A fair construction of this instruction is that
the plaintiff’s negligence would not bar a recovery un-
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less it concurred or co-operated with the negligence of the
defendant as the proximate cause of the accident, or was
in itself the proximate cause thereof. Thus considered,
the instruction is in harmony with the law as announced
in Vertrees v. Gage County, 81 Neb. 213. See, also, au-
thorities collated in 29 Cyec. 505.

Exception is taken to an instruction to the effect that
the plaintiff had a right to “drive his team and air com-
pressor across the tracks of the defendant and through
the street intersection in question in the condition as to
equipment of the vehicle and team disclosed by the evi-
dence.” The court further instructed the jury that any
failure on the plaintiff’s part to exercise ordinary care in
the control of said vehicle would constitute contribu-
tory negligence. It appears that the air compressor was
not equipped with brakes, and that no breeching was at-
tached to the harness upon the horses, and complaint is
made that the instruction withdrew from the jury the al-
leged negligence of the plaintiff in failing to provide those
accessories to his vehicle and harness, but the proof is
certain that the want of brakes or of breeching in no
manner contributed to the accident. The surface of the
street was up-grade from the gutter to the track, and the
plaintiff’s failure to halt before crossing cannot be at-
tributed to the condition of the harness or to the want of
brakes upon the air compressor.

The defendant’s counsel print in their brief nine in-
structions requested by them and not given by the court.
The court’s charge contained the greater part of the
principles of law embodied in those instructions, and, so
far as we are advised, no error was committed in not
giving them verbatim. Curry v. State, 5 Neb. 412,

Upon a consideration of the entire record, we find no
error prejudicial to the defendant. The judgment of the

district court, therefore, is
AFFIRMED.
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O’Connor v. Waters.

CHARLES (('ONNOR, APPELLEE, V. MICHAEL WATERS,
ADMINISTRATOR, EP AL., APPELLANTS,

Frep Jaxuary 9,1911. No. 16,243.

1. Specific Performance: EVIDENCE. The direct, clear and uncontra-
dicted testimony of two disinterested witnesses to the effect that
a father, subsequent to his son’s majority, promised that if the
gon would remain at home and care for his parents during their
natural life he should have a definitely described tract of real
estate, and testimony that the son for over 20 years, and up to the
time his parents departed this life, performed his agreement,
may, if believed by the court, support a decree for the specific
performance of that contract.

2. Appeal: DEFENsE NoT RA1sep BErow. In such a case, if the other
children claim the real estate under their father’s will, but do not
plead that the farm was their ancestor’s homestead at the time the
contract was made, and no such issue is tried in the district court,
ithe defendants will not be heard in this court to urge that
defense.

ArreAL from the district court for Dakota county:
GUY T. GRAVES, JUDGE. Affirmed.

Sullivan & Griffin, Alfred Pzch, P. 8. Berry and M. C.
Beck, for appellants.

J. J. McAllister and R. E. Evans, contra.

Roor, J.

This is an action to enforce the specific performance of
an oral contract, by the terms of which Patrick O’Connor
agreed to convey or devise to his son, the plaintiff, a
quarter section of land in Dakota county. The plaintiff
prevailed, and the defendants appeal.

It appears that in 1879, Patrick O’Connor, now de-
ceased, in company with his wife and seven children,
came to Dakota county, and two years subsequently ac-
quired title to the land in controversy. Patrick O’Con-
nor’s four daughters remained at home until they entered
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the marriage relation, but the sons, Morris and John, and
Charles, the plaintiff, did not marry. Patrick O’Connor
made some inconsiderable provision for his daughters
when they married, and in 1897, shortly before his wife
died, conveyed a farm to his son Morris. The plaintiff
was born in 1862, and has lived upon the land in contro-
versy since his father acquired title thereto. Patrick
O’Connor was a sucessful breeder of and dealer in live
stock. While the testimony is conflicting, it fairly ap-
pears therefrom that Charles O’Connor was industrious
and a successful farmer, and that he worked upon the
home farm, assisted in caring for his father’s live stock,
cultivated rented farms, and superintended the men hired
to assist in the farm work. So far as we are advised,
the profits growing out of the sale of the crops and the
live stock grown upon these farms were received by Pat-
rick O’Connor. In short, if the testimony correctly por-
trays the facts, Charles O’Connor, before his father’s
death, received little other than five horses, his support,
and a fairly generous supply of spending money in re-
turn for the services rendered by him since he attained
his majority in 1883.

Morris O’Connor, the plaintiff’s brother, testified in
substance that he departed from home to work for him-
self, but returned in 1884 and remained until 1897, upon
his father’s promise to purchase the witness a farm if he
would work and help pay for it, which was done. Morris
also testifies: “He (his father) told me right in front of
Charlie, right in front of the barn door, that the home
place would be Charlie’s; that he had made an agreement
that he was to stay op the place and take care of him
and my mother, until they were through with the place;
when they died the place would be his; and if T stayed
home and helped him to pay for another place he would
buy one for me.” This testimony is clear, direct and
certain that the promise was made. No one contradicts
the testimony. Possibly no one other than the plaintiff
could deny it, but if Morris O’Connor should be believed,

18
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the deceased admitted the obligation pleaded in the pe
tition.

The witness Hartnett was called and testified as a
witness for both sides of this controversy. Hartnett
testifies to a conversation with Patrick O’Connor in 1897,
after Mrs. O’Connor’s death, as follows: “I asked him
(Patrick O’Connor), I says, ‘Charlie wanted me to ask
you what you was going to do for him,” and he says, ‘I
will give him this place at my death; I promised Charlie
O’Connor’s mother on her death bed that this should be
his place, and I shall keep my promise, and, in case I
do not do it, I want you, John Hartnett, to remember
that I have to give it to him.” And Charlie says, ‘What
will T have to show for that?” He says, ‘You have John
Hartnett for a witness that I promised you.”” This tes-
timony not only corroborates Morris O’Connor, but leaves
the impression that Patrick O’Connor did not propose to
reduce his promise to writing, and that his wife for some
reason feared he would not fulfil his obligation. Possi-
bly Charles O’Connor was his mother’s favorite child; he
had performed his part of the contract for 14 years, and
his mother’s concern lest her husband might repudiate
that contract is convincing evidence that it actually was
made.

Seven other witnesses testified to Patrick O’Connor’s
repeated declarations that the plaintiff should have the-
farm when the declarant died. Many of these statements
are testamentary in character, but some of them indi-
cate that O’Connor recognized a contractual obligation on
his part to devise or convey the farm to the plaintiff.
There are circumstances tendinggto discredit some of
these witnesses, but the witness Hartnett appears to be
above reproach. Morris and his sister, Annie Mullin, re-
fused to defend this action; it is contested by the othex
three sisters and the son John.

Patrick O'Connor died in December, 1905, and five days
before dissolution executed a will, which has heen duly
probated, whereby $500 is bequeathed to the plaintiff, and
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various other sums, aggregating $5,600, are bequeathed
to the other children and for charity. The testator
charged the draughtsman of the will not to permit the
plaintiff to know its contents until subsequent to the
testator's death. The defendants brought forward wit-
nesses who testified in effect that the testator had fre-
quently declared that he would divide his estate in equal
shares between the plaintiff and his sister Mary, and she
testifies to a conversation between the testator, the plain-
tiff, Morris O’Connor, Mrs. Mullin, and the witness, in
1897, wherein her father said in effect that he intended to
and would divide his estate equally between the witness
and the plaintiff after the other daughters and the sn-
John had been provided for. The witness gave (wo dif-
ferent and contradictory versions of this conversation,
and there are facts and circumstances appearing in the
record which tend in some degree to detract from her
credit. Mrs. Mullin practically contradicts her sister,
and Morris flatly denies that any such statements were
made.

In view of the fact that two disinterested witnesses
have testified in clear and certain terms to the admissions
of the deceased that he had agreed to transfer the farm
to the plaintiff, corroborated as they are by seven other
witnesses, we shall find that the promise was made. The
evidence is wholly inadequate to justify a belief that Pat-
rick O’Connor repudiated his contract, unless the execu-
tion of his will five days before his death had that ef-
fect. We do not question the right of a parent to re-
pudiate, or a court of equity to cancel, a contract, whereby
a parent, in comsideration for his support, conveys his
home, or agrees to convey his home, to a child or to a
stranger, and subsequently the grantee or promisee fails
reasonably to fulfil his part of the contract. But Pat-
rick O’Connor made no complaint of the plaintiff’s con:
duct.

The next inquiry is whether there was such perform-
ance on the part of the plaintiff as to justify a judgment
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of specific performance. The trial court rigidly excluded
all of the plaintiff’s own testimony tending to show that
performance or negativing the payment of compensation
for the services rendered his father during the 22 years
succeeding the witness’ majority. Notwithstanding this
fact, there is a mass of testimony tending strongly to
prove that during all those years the plaintiff was the
mainstay of his father’s business, and that the clder man
received practically all of the fruits of his son’s labor and
skill. We feel justified in finding that those benefits were
bestowed by the plaintiff in reliance upon his father’s
promise, and that it is difficult, if not impossible, to fix
their value. Furthermore, by remaining at lome, the
plaintiff yielded whatever advantage might have come to
him by engaging in business on his own account; that
he might have signally failed does not detract from the
value of the consideration involved in the waiver of his
opportunity.

We agree with the defendants’ counsel that courts look
with suspicion upon claims of this character brought for-
ward, as they generally are, after death has closed the
lips of one party thereto. On the other hand, the parties
not infrequently are unacquainted with the character of
evidence demanded Ly the law to establish beyond con-
troversy a contract affecting title to real estate, and
where the arrangement is between parent and child, the
younger person generally has mno thought that the elder
will not redeem his promise. The court, in its desire to
do justice between the conflicting claimants, should not
lose sight of the difficulties under which the living, as
well as the representatives of the dead, labor, but should
carefully examine the testimony in the light of the cir-
cumstances surrounding the parties, should consider their
education and prejudices, should attempt to think as they
probably thought, and, after weighing all the facts and
circumstances brought to its attention by the evidence,
find whether the plaintiff and the other party to the al-
leged contract did enter into an agreement, and, if so,
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whether it was substantially performed on the plaintiff’s
part. This we have attempted to do, and, after a mature
consideration of the evidence, find that the contract was
made substantially as alleged, and that the plaintiff
should have the relief prayed for in his petition. Koflu
r. Rosicky, 41 Neb. 328; Harrison v. Harrison, 80 Neb.
103; Leterson v. Bauer, 83 Neb. 405; Hespin v. Wendeln,
85 Neb, 172.

The defendants argue that, since the real estate con-
stituted the homestead of Patrick O’Connor and his wife
at the time the contract was made, it should be given no
offect so far as that estate is concerned, and the decree
of the district court should at least be modified. No such
an issue is joined by the pleadings, nor was that defense
tried in the district court, and we are of opinion it has
Leen waived.

Upon the entire record we find that the judgment of
the district court is right, and it is

AFFIRMED.

REEsE, C. J., not sitting.

HOWARD A. CHAPIN BT AL., APPELLANTS, V. VILLAGE OF
COLLEGE VIEW ET AL., APPELLEES.

Frep JANUARY 9, 1911. No. 16,261,

1. Municipal Corporations: PROCEEDINGS TO DISCONNECT LANDS:
ReviEw. A judgment of the district court in a proceeding prose-
cuted under section 101, art. I, ch. 14, Comp. St. 1909, to exclude
territory from the boundaries of & municipal corporation will
not be set aside on appeal, unless it is made to appear that the
trial court committed an important mistake of fact, or made an
erroneous inference of fact or of law.

2. : : . And this rule applies with peculié.r force
where the trial judge inspected the premises before rendering
judgment.
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Chapin v. Villuge of College View.

APPEAL from the district court for Laneaster county:
WILLARD E. STEWART, JUDGE. Afirmed.

Tibbets & Anderson, for appellants.
Field, Ricketts & Ricketts and T. J..Doyle, contra.

RooT, J.

This is a proceeding prosecuted under the provisions of
section 101, art. I, ch. 14, Comp. St. 1909, to disconnect
from the village of College View four irregular but con-
tiguous tracts of land aggregating 27 acres. The defend-
ants prevailed, and the plaintiffs appeal.

The history of College View, published in State v. Vil-
lage of Collecge View, p. 232, post, is referred to as part of
this opinion. The plaintiffs, in 1892, purchased five acres of
their present holdings, and acquired the remainder thereof
in 1898. This land is not platted and is used solely for
agricultural and horticultural purposes. The land im-
mediately to the south at one time was platted as an addi-
tion to College View, but subsequently the streets and
alleys were vacated and the land excluded from the village
limits. The land immediately west of the plaintiffs’ prop-
erty was also detached from the village, and various other
tracts of real estate have been separated from the village
by the action of its trustees or the judgments of the
court. Thirty-five acres of land immediately east of the
plaintiffs’ premises are used for pasturage, but this tract
has been divided into smaller parcels of from one acre to
five acres eacl, which are on the market for sale. The
business center of the village is about one-half mile from
the plaintiffs’ property, but permanent sidewalks cxtend
two-thirds of that distance, and are being extended year
by ycar. The plaintiffs’ principal place of business is in
Lincoln, where most of their mail is received; their chil-
dren attend the Lincoln public schools, and there is but
little community of interest between the litigants and the
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other residents of College View. On the other hand, the
plaintiffs receive mail at College View and are entitled to
increasing in population, and part of the growth is west-
ward in the direction of the plaintiffs’ land. The village
trustees have not been generous in improving the high-
ways adjacent and near to the plaintiffs’ real estate, but
the village school privileges. College View is steadily
there has not been an entire failure to observe the dutics
cast upon them by the law in this respect. Recently a
traction company constructed a line of street railway
from Lincoln to within a short distance of the plaintiffs’
land. Suburban homes are being constructed at inter-
vals along the line of that railway, and, while the proo?
is not strong, we do not think we should say that therc
is an entire absence of evildence to prove some community
of interest between the plaintiffs’ premises and the other
parts of College View, '

It appears that the district judge during the trial, with
the consent of the litigants, inspected the plaintiffs’ prop-
erty and its surroundings. Doubtless the information
thereby received was a potent factor in determining the
judgment subsequently rendered. Irom the nature of
things, that evidence is not before us.

In Shavlik v. Walla, 86 Neb. 768, we said, in substance,
that under such circumstances the court’s findings were
entitled to great weight. Furthermore, in proceedings
like the one at bar, the judgment of the trial court should
be sustained, unless it committed an important mistake of
fact, or made an erroneous inference of fact or of law.
Michaelson v. Villuge of Tilden, 72 Neb. T44; Gregory v.
Villege of Franklin, 77 Neb. 62; Bisenius v. City of Ran.
dolph, 82 Neb. 520.

We do not feel justified in saying that the district court
committed any such error, and its judgment, therefore, is

AFFIRMED.
REEsE, C. J., not sitting.
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State v. Village of College View.

STATB, BX REL. W. W00D BUTE, APPELLANT, V. VILLAGE OF
COLLEGE VIEW ET AL., APPELLEES.

FILED JANUARY 9,1911. No. 16,262.

1. Quo Warranto: INCLUSION OF LANDS IN MUNICIPALITY. A nonresident
owner of agricultural lands illegally included within the bound-
aries of a village may maintain proceedings by quo warranto
for the purpose of preventing the municipality from exercising
Jurisdiction over his real estate.

: Lacues. But in such a case the relator should not
prevail if he and those under whom he claims title, for 16 years
after the municipality, under color and claim of right, assumed to
treat said property as part of the village, stood by without sub-
stantial objection until streets were graded and a permanent side-
walk built so as to connect the relator’s property with the built-
up part of the village, and his land lies between the business
gsection of the village and the only railway within its limits.

ArpEAL from the district court for Lancaster county:
WILLARD S. STEWART, JUDGE. Affirmed.

Tibbets & Anderson, for appellant.
Field, Ricketts & Ricketts and T'. J. Doyle, contra.

Roor, J.

This is a proceeding in the nature of a writ of quo
warranto to exclude the village of College View and its
trustees from taxing or otherwise exercising authority
over the relator’s real estate. The respondents prevailed,
and the relator appeals.

In 1892 the county commisioners of Lancaster county
incorporated four sections of land and the inhabitants
thereof as the village of College View. The relator
charges that the jurisdictional facts essential to clothe the
commissioners with authority to make that order did not
exist; that his property is suitable and used for agricul-
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tural purposes only, and receives no bhenefits whatever
from the village government, but was included within the
corporation’s boundaries for the sole purpose of levying
taxes thereon. The respondents plead the facts which,
they assert, authorized the commissioners to make the
order of incorporation, deny the allegations in the peti-
tion, and plead the statute of limitations, laches, and an
estoppel.

- College View is about five miles from the business
center of the city of Lincoln and is connected therewith
by two lines of street railway. A college, with an attend-
ance of about 300 students, a sanitarium, vavious indus-
tries, retail stores, and about 300 dwelling houses are
located within the village, which now contains about 1,500
inhabitants. Since 1892 the village has maintained a
. municipal government, and the proof shows that it is a
flourishing and growing community. A line of the Chi-
cago, Burlington & Quincy Railway Company’s railway
runs through the southern part of the village about a
mile distant from the post office, and the relator’s tract
‘of land, which contains about 43 acres, lies immediately
north of the railway company’s right of way. A sidewalk
extends along the east side of the highway immediately
east of the relator’s land, northward through the business
part of the village, and street lights are maintained to
within 40 rods of his premises. The land abutting the
east side of this highway is subdivided into tracts of from
one to five acres each. The railway company does not
maintain a station at College View, but delivers freight
in car-load lots. Passengers come and go by the way of
Lincoln, and the express companies serve the people of
College View by the use of street cars.

The argument in the relator’s brief suggests that we
should annul the order of incorporation made by the com-
missioners in 1892, but at the har the argument expressed
the thought that not the organization but the legitimate
boundaries of the corporation should be considered and
defined. The people of an unincorporated community
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may be united in a municipal corporation if the statutory
conditions precedent exist and the procedure provided by
law is followed, but a de facto municipal corporation is
recognized by the law. .Arapahoe v. Albee, 24 Neb. 242,
To create a de facto corporation, there must exist a valid
statute authorizing incorporation, organization in good
faith thereunder by at least a colorable compliance with
the law, and an assumption of corporate power. 28 Cye.
172.  All of these elements exist in the history of College
View. Iurthermore, by making the corporation a party
to this action, the relator admits its existence. State 1.
Uridil, 37 Neb. 871 ; State v. Lincoln Street R. Co., 80 Nel.
333.

In State v. Dimond, 44 Neb. 154, it was determined
that, in cases like the one at bar, proceedings in the na-
ture of a writ of quo warranto might he prosecuted to re-
lieve the relator’s real estate from the unlawful exercise
of authority with respect to taxation by municipal au-
thorities, and that decision has been affirmed in an un-
broken line of decisions. The relator argues that the
statute of limitations does not apply to the case at bar.
Whether the statute of limitations will bar a proceeding in
the nature of a writ of quo warranto, or an information in
that nature, where private ends, and not public interests,
will be subserved by the judgment sought, is an interesting
question. Since the relator does not insist that we should
annul the order creating the corporation of College View,
it is unnecesary to determine that point. The relator
does not reside upon the territory in dispute, and hence,
under the rule announced in State v. Dimond, supra,
should be permitted to urge his suit in the form in which
it is presented. Whatever may be said with respect to
parts of the territory included within the original hound-
aries of College View, there were good reasons for ex-
ercising jurisdiction over the relator’s tract; it lies be-
tween the college campus and the business part of the
village, on the one hand, and the railway just referred to,
on the other. By including this property, the village
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could extend its police regulations over the railway and
side-tracks and such other improvements as the railway
company might make for the Dbenefit of the citizens of
College View. True, the land immediately east of the
relator’s property forms a connecting link between the
built-up part of the village and the railway, but to include
this land and exclude the relator’s would mar an other-
wise more harmonious outline, and would probably give
rise to endless disputes between the village trustees, on
the one hand, and the county commissioners and the road
overseer, on the other, over the maintenance of the high-
way. The relator’s grantor engaged in an abortive law-
suit to oust the village trustees from exercising authority
over this land, but with that exception the owners stood
idly by until the village constructed, or caused to be con-
structed, the sidewalk just referred to, the greater part
of which is permanent, so that the relator is furmished
a convenient way from his property to his post office,
trading places, church, schools, and to the street railway,
which furnishes him with transportation to the greater
part of the city of Lincoln.

We are of the opinion that the relator’s laches and the
laches of those under whom he claims title are such, when
considered in connection with the facts developed by the
evidence in this case, that he should not prevail. State
v. Lincoln Street R. Co., 80 Neb. 333. We have not over-
locked the case of Chicago, B. & Q. R. Co. v. City of
Nebraska City, 53 Neb. 453, but in that suit the property
owner acted immediately after the city sought to enforce a
tax levied upon property without its boundaries, but with-
in the limits described in a void ordinance passed for the
purpose of bringing the real estate within the city limits.

Upon the entire record, we find that the judgment of
the district court is right, and it is

AFFIRMED.

REEsE, C. J., not sitting.
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Trenholm v. Kloepper.

BELLE S. TRENHOLM, APPELLEE, V. WILLIAM KLOEPPER,
APPELLANT.

FrLep JANUARY 9,1911. No. 16,503.

1. Statute of Frauds: ORriGINAL CoxTracT. If an officer of a corpora-
tion orally promises a prospective purchaser of the corporate
stock to repay the purchase price at any time and the purchaser
acts upon the promise, the agreement is an original contract, and
is not within the statute of frauds. The promisor does not thereby
agree to answer for the debt, default or misdoings of another per-
son, nor does he agree to purchase goods, wares, merchandise or
things in action.

2. Corporations: SALE oF Stock: BsrorpEL. And in such a case the
purchaser is not estopped from maintaining her action because,
intermediate the date of her purchase and the day she requested
the promisor to perform, she surrendered her certificate to the
corporation and received in lieu thereof another certificate repre-
senting her original purchase, and a stock dividend.

3, Trial: INsSTRUCTIONS. Where the law is not misstated by the trial
court, but a legal proposition germane to the principles of law
announced is not included in the instructions, a party will not be
heard to complain if he did not submit to the trial court an
instruction containing the proposition omitted as aforesaid.

4, Appeal: SprciAL FinpiNegs: DiscrerioN or CoUrt. “Interrogatories
for special findings may be submitted to the jury or refused in the
discretion of the trial court, and unless there has been an abuse of
discretion in that regard, the ruling will not be disturbed.”
Murphy v. QGould, 40 Neb. 728.

APPEAL from the district court for Lancaster county :
WILLARD E. STEWART, JUDGE. Affirmed.

George W. Berge, for appellant.
T. J. Doyle and G. L. De Lacy, contra.

Roor, J.

The plaintiff alleges in her petition that in January,

. 1905, she bought from the defendant ten shares of the
capital stock of a corporation; that to induce her to make
said purchase the defendant orally agreed to pay to her
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upon demand the amount of money she should pay for
said stock; that she has requested the defendant to pay
said money, but he refuses, etc. The defendant denies
the alleged agreement, and pleads the statute of frauds
and an alleged estoppel. Plaintiff prevailed, and the de-
fendant appeals.

1. The argument of counsel goes largely to the appli-
cation of the statute of frauds to the transaction testified
to by the plaintiff. The defendant testified in substance
that in his negotiations with the plaintiff he acted solely
as an agent of the corporation. It appears from the plain-
tiff’s evidence that she is a widow; that during her hus-
band’s lifetime the plaintiff and the defendant were
neighbors and friends; that subsequent to her husband’s
death the defendant suggested to the plaintift that she
purchase stock in the Lincoln Transfer Company, a cor-
poration. The plaintiff testified: “I told Mr. Kloepper
that I would not put my money into stock unless I couid
get it out when I needed it; that I did not have the money
to spare to leave my money in there any length of time.
not any great length of time, and he said any time I no-
tified him and gave him three or four monthy’ notice I
could have my money.” The plaintiff further testifies
that in purchasing the stock she relied upon the defend-
ant’s statement that he would pay her the money if re-
quested so to do.

The transaction, as we view it, is not within the statutc
of frauds. The agreement is not to answer for the debt,
defaunlt or misdoings of the corporation, or of any other
person, nor to purchase the stock sold to Mrs. Trenholm,
but is an original undertaking on the part of the de-
fendant that, if the plaintiff will purchase and pay for
the stock, he will thereafter, upoun a contingency, pay
her a definite sum of money. On the plaintiff’s part, the
contract was fully executed, and the defendant cannot
escape the consequences of his undertaking because he did
not own the stock purchased in reliance upon his promise.
Moorehouse v. Crangle, 36 Ohio St. 130; Nilbride v. Moss,
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113 Cal. 432. The fact that the plaintiff is willing to
transfer her stock to the defendant does not transfer his
contract into one of bargain and sale.

2. After the certificate was issued to the plaintiff, the
corporation increased its capital stock and a stock divi-
dend was declared by those in control of its affairs. The
plaintiff, in common with the other stockholders, returned
her certificate of stock and received a certificate includ-
ing the shares she purchased and those issued as a divi-
dend. Counsel argue that plaintiff is thereby estopped
from maintaining this action. We are not advised that
the defendant changed his position by reason of the facts
just referred to. If the dividend is of any value, the
plaintiff has offered him not only the stock she received
in the first instance, but accumulated dividends as well,
so that he will be benefited rather than injured by the
facts pleaded as an estoppel.

3. The defendant argues that instruction numbered 5
is erroneous because it assumes that the plaintiff pur-
chased the stock in question from the defendant, and not
from the transfer company. Whether the plaintiff pur-
chased the stock from the defendant or from the corpora-
tion is immaterial. The material element is the defend-
ant’s promise to pay the plaintiff upon demand should she
purchase the stock and subsequently become dissatisfied
with her bargain. If, however, we grant, for the sake of
the argument, that the ownership of the stock before it
was transferred is a material element in this case, the
instruction does not misstate the law. The defendant
did not by a proper instruction challenge the judge’s at-
tention to the principle of law now contended for. The
defendant, therefore, will not be heard to complain in this
court. Gettinger v. State, 13 Neb. 308; Barr v, City of
Omaha, 42 Neb. 341; Chicago, B. & Q. R. Co. v. Oyster,
58 Neb. 1.

4. The court refused to submit certain interrogatories
for special findings tendered by the defendant. The giving
or refusing to give such interrogatories rests in the sound
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judicial discretion of the trial court, and, unless there
has Leen an abuse of that discretion, the ruling will not
be reversed. Floaten v. Ferrell, 24 Neb. 347; Murphy v.
Gould, 40 Neb, 728. Had the jury answered the inter-
rogatories as counsel suggest they should have Dbeen an-
swered, the findings would not be inconsistent with the
general verdict, so that the defendant was not prejudiced
by the action of the district court. The instructions ten-
dered by the defendant and refused by the court are
framed upon the theory that the statute of frauds is a
defense to this action. Having held to the contrary, we
furthier hold that the court did not err in refusing to give
those instructions.

Upon the entire record, we are satisfied that the de-
fendant has had a fair trial, and that the verdict is sus-
tained by the evidence and the law. The judginent of

the district court, therefore, is
AFFIRMED,

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY,
APPELLANT, V. NEBRASKA STATE RAILWAY COMMISSION
ET AL., APPELLEES,

FILED JANUARY '9, 1911. No. 16,707.

Railroads: CROSSINGS: POWERS OF RATLWAY CoMmmissioN. The state
railway commission has no authority to order a railway company
to construct a crossing over its railway at a point within the
limits -of a village where no street has been opened.

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Reversed with directions.

M. A. Low, P. B. Walker, E. P. Holmes and G. L. De
Lacy, for appellant.

William T.. Thompson, Attorney Generdl, and Grant G-
Maytin, contra.,
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Roor, J.

In April, 1907, the trustees of the village of Hallam,
acting under subdivisions 27 and 28, sec. 69, art I, ¢h. 14,
Comp. St. 1907, condemned a right of way for a village
street over the right of way and railway fracks of the
Chicago, Rock Island & Pacific Railway Company. Sub-
sequently a complaint was filed in the office of the Ne-
braska state railway commission to cowmpel the railway
company to “open up said public street and place a cross-
ing across its said line of railway over said street, so that
said street may be used by the citizens of Hallam and
the traveling public in said village.” The railway com-
pany answered, challenging the jurisdiction of the com-
mission over the subject matter of the controversy, and
contending that all and singular the condemnation pro-
ceedings are void, and that the statute under which the
village trustees acted is unconstitutional. After a hear-
ing upon the merits, the commission ordered the railway
company ‘“to construct and thereafter maintain a suitable
crossing, including such culverts, approaches and plank-
ing as may be necessary, over its roadbed and track where
Walnut street in the village of ITallain, Nebraska, inter-
sects the same, and in the construction and maintenance
of said crossing to do all that is required in providing a
safe and suitable highway by reason of the construction
of the railroad roadbed and track.” Thereupon the rail-
way company commenced an action in the district court
for Lancaster county te annul said order. Issues were
joined, and upon a hearing there was judgment for the
commission. The railway company appeals.

The principal arguments relate to the jurisdiction of
the commission over the subject matter of the cowmplaint.
The commission contends that by virtue of the amend-
ment to the constitution creating the railway commission
and the enactment of chapter 90, laws 1907 (Comp. St.
1907, ch. 72, art. VIII) it has exclusive original juris-
diction over the contention between the authorities of the
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village of Hallam and the railway company. State v.
Chicayo, B. & Q. R. Co., 29 Neb. 412, is also cited by the
attorney general. At the time the amendment to the
constitution was adopted, and subsequently when the
railway commission statute was enacted, the statutes pro-
vided that village trustees might by ordinance create,
open, widen, extend, improve and vacate streets within
the village limits, “and to take private property for pub-
lcuse: * * * Provided, however, that in all cases the
city or village shall make the person or persons, whose
property shall be taken or injured thereby, adequate com-
pensation therefor, to be determined by the assessment of
five disinterested householders, who shall be elected and
compensated as may be prescribed by ordinance and who
shall in the discharge of their duties act under oath,” etc.
Comp. St., ch. 14, art. I, sec. 69, subds. 27, 28, supra.
Acting under this grant of power, the trustees of the
village of Hallam by ordinance extended Walnut street by
condemning a right of way across the railway company’s
right of way, and the company’s damage was ascertained
by five householders of the village elected in conformity to
the provision of the ordinance. If the statute, the ordi-
nance and the proceedings thereunder are lawful, the vil-
lage authorities by legal process can compel the railway
company to relax its exclusive control over the right of
way thus condemned, and to construct a safe and suitable
crossing over its railway. The authority granted the
trustees to locate and open streets is administrative in
its character, and its exercise, when pursued within the
limitations of the law, should not be reviewed by the
courts. Otto v. Conroy, 76 Neb. 517; Stone v. City of
Nebraske City, 84 Neb. 789. Notice, however, must be
given the property owner SO that he may appear before
the apprai~rs and protect his rights. Wilber v. Reed, 84
Neb. 767. The legislature may authorize a municipality
to enact an ordinance defining a reasonable procedure for
the exercise of its authority. State v. Cosgrave, 85 Neb.
187; Paulsen v. Portland, 149 U. 8. 80, 38. This the
19
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trustees attempted to do. The amendment to the consti-
tution provides: “The powers and duties of such commis-
sion shall include the regulation of rates, service and gen-
eral control of common carriers as the legislature may
provide by law. Dut in the absence of specific legislation
the commission shall exercise the powers and perform the
duties enumerated in this provision.” The act of 1907,
supra, among other things, provides: “Section 2. (b)
Said commission shall have the power to regulate the
rates and services of, and to exercise a general control
over all railroads * * #* engaged in the transporta-
tion of freight or passengers within the state. (¢) Said
commission shall investigate any and all cases of alleged
neglect or violations of the laws of the state by any rail-
way company, * * * subject to the provisions hereof,
doing business in this state, or by the officers, agents or
employees thereof, and take such action with reference
thereto as may Le provided herein, or under the laws of
this state providing for the regulation of railway com-
panies. * * * (i) The said commission shall have
power to examine into and inspect, from time to time, the
condition of each railway, or common carrier, its equip-
ment, and the manner of its conduct and management
with regard to the public safety and convenience in the
state.” Section 110, ch. 78, Comp. St. 1907, provides that
any railroad corporation whose railway crosses “any pub-
lic or private road shall make and keep in good repair
good and sufficient crossings on all such roads including
all the grading, bridges, ditches and culverts that may be
necessary, within their right of way.”

The commission statute, being general in its scope, re-
peals by implication all earlier statutes in conflict there-
with; it is remedial in character, and should be liberally
construed, but neither by direct language nor fair impli-
cation does it vest the commission with power to compel a
railroad company to permit any part of its right of way
to be used for a village street. The statute was enacted
for practical purposes, and should not be construed S0 as
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to encourage suitors to engage in fruitless contests before
the commission, and thereby divert its energies from the
important legitimate subjects which demand its undivided
attention. In the instant case any order the commission
might make will be a vain thing. If the crossing is con-
structed the public will not thereby secure any relief,
because the railway company controls all approaches -
thereto. We do not question the commission’s authority
to inspect railway crossings and to compel a railway com-
pany to construct them so as to safegnard the lives of
passengers and employees upon its ecars, but no such con-
tention exists in the case at bar. The evidence introduced
before the commission and in the district court is before
us, and it clearly appears therefrom that the commission
tried the question of whether public interest dictated that
Walnut street should be opened across the railway com-
pany’s right of way. We are convinced the legislature
did not intend to withdraw from village and city au-
thorities the jurisdiction theretofore granted them over
this subject. Bast St. Louis R. Co. v. Louisville & N. R. Co.,
149 Fed. 159. The precise point now considered was not
presented in State v. Chicago, B. & @. R. Co., 29 Neb. 412.
That case refers to a statute subsequently held invalid,
and the judgment is controlled by the provisions of section
110, ch. 78, Comp. St. 1907, supra, which by express terms
is limited to country roads, and does not refer to streets
in villages or cities. Neither does Chicago, R. I. & . R. Co.
v. Nebraska State Railway Commission, 85 Neb. 818, sus-
tain the attitude assumed by the commission in the case
at bar. In the reported case we approved an order made
to compel the carrier to furnish its patrons a station and
accessories for the receipt and discharge of passengers
and freight. In the instant case, if the proceedings in
condemnation are valid, the village has an adequate
remedy by mandamus, one it will be compelled to pursue
should the order of the commission be affirmed and the
railroad build the crossing, but refuse to permit travel
over its right of way. If, as the rajlroad company con-



244 NEBRASKA REPORTS. [V()L 88

o’ Loughlm v. th of Puwnee City.

tends, the condemnation proceedings are void, either be-

‘ause the statute is unconstitutional or because its pro-
visions have not been observed, the commission can enter
no order to aid the one it has made upon the complaint
filed in the case at bar. We should not presume that the
legislature intended the conunission to devote its valuable
time to such inconclusive proceedings.

The judgment of the district court therefore is reversed,
with directions to enter an order dismissing the proceed-
ings before the commission.

REVERSED,

REESE, C. J., not sitting.

ELLA O’LOUGHLIN, APPELLEE, V. CITY OF PAwWNEE CITY,
APPELLANT.

Frep JANUARY 9,1911. No. 16,215.

1. Municipal Corporations: DEFECTIVE SIDEWALKS: LIABILITY TFOR
INJURIES. By showing that a sidewalk is on the outskirts of a
city and not frequently used by the public, the city cannot escape
liability for neglecting to repair such walk, where it is situated
within the corporate limits of the city along a street at the usual
place for a sidewalk.

2. : : : Notrce. In an action against a city for
injuries from a defective sidewalk, proof of defendant’s actual
notice of the defects is not essential to a recovery, unless made
so by statute, where the proofs justify a finding that the unsafe
condition had existed for a year or more—a length of time suf-
ficient to charge the city with notice.

3. : : . A city of the second class having less than
5000 inhabitants cannot escape liability for neglecting. to repair
a defective sidewalk because notice of the defect and of the
resulting injury had not been given according to the requirements
of a charter applicable alone to cities of another class.

4. : : . A sidewalk constructed in a city along a
pubhc street in the usual place under the directions of the city,
and afterward controlled by it and used by the public, should be
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repaired by the city, and the city may be liable for damages
resulting from negligence in failing to do so though the sidewalk
is not within the limits of the street as originally platted.

APPEAL from the district court for Pawnee county:
JOoHN B. RAPER, JUDGE. Affirmed.

Story & Story, for appellant.
J. O. Dort, contra.

ROSE, J.

Tor personal injuries caused by falling on a defective
sidewalk, plaintiff recovered a judgment against defend-
ant for $1,000, and the latter has appealed.

Under issues properly raised by the pleadings, there is
proof tending to show: The sidewalk on which plaintiff
was injured had been comstructed on the surface of the
ground by nailing boards across stringers. Some of the
boards were loose, some were missing and others were
broken. When walking on the sidewalk, plaintiff saw the
condition of the boards ahead of her, and in attempting
"to get off was thrown by a loose board. Her right shoulder
was dislocated, causing a laceration of the capsule of the
shoulder joint. The injuries were permanent, limiting the
action of the joint and resulting in atrophy of some of the
muscles of the shoulder and arm. She was a professional
nurse and her earning capacity as such was permanently
impaired.

Insufficiency of the evidence to sustain the verdict is
the first point argued. While the testimony is conflicting
in some respects, a careful consideration of all the proofs
adduced by both parties bas led to the conclusion that
the jury were justified in finding from the evidence that
plaintiff, without negligence on her part, was injured
through the negligence of defendant in failing to keep the
sidewalk in a reasonably safe condition for travel at the
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place of the injury, and that the damages sustained
amounted to $1,000.

Defendant insists it was not negligent, for the reason
that the sidewalk was on the outskirts of the city; that
the accident occurred near the end of the sidewalk where
it was not frequently used by the public; that the side-
walk had been repaired two months before plaintiff was
injured and that there was no subsequent notice of the
defects. This argument is untenable for the following
. reasons: The jury found in favor of the plaintiff on
proof that the walk was within the city limits, that the
repairs were insufficient, and that after they were made
defendant had been notified of the unsafe condition of the
walk. Conceding the sidewalk was on the outskirts of the
city and infrequently used by the publie, those facts would
not justify defendant’s failure to make repairs. City of
Ord v. Nush, 50 Neb. 335; City of South Omaha v. Powell,
50 Neb. 798. Besides, there is proof to.justify a finding
that the walk at the place of the injury had been in an un-
safe condition for a year or more. This was sufficient to
charge defendant with notice of the defects. City of Lin-
coli v. Smith, 28 Neb. 762; Olmstead v. City of Red Cloud,
86 Neb. 528.

A reversal is also asked because defendant never had
any written, statutory notice of the defective condition of
the sidewalk, nor of the nature and extent of the injury,
nor of the time and place thereof. Defendant is a city of
the second class having less than 5,000 inhabitants, and
its charter at the time of the injury did not require such
notice. Olmstead v. City of Red Cloud, 86 Neb. 528.
Plaintiff did, however, before bringing suit, file her claim
with the city couneil,

It is also contended that the sidewalk is not located
upon any street, alley or other property of the city as re-
quired by ordinance, and that therefore the city is not
liable for damages. On this point it is said the street
was originally 33 feet wide, that the sidewalk is not within
the limits thereof, and that the street has never been ex-
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tended to include the sidewalk space. Defendant cannot
escape liability on this ground. In its brief it ix admitted
that the sidewalk is inside the city limits. The proofs
show that the sidewalk runs along the street in the usual
place in front of abutting lots. It was constructed under
the directions of the city perhaps five years before the
accident and has been used by the public ever since. In
the meantime it has been under the control of the city.
Under such circumstances it was the duty of the city to
repair the sidewalk, and it is liable to plaintiff for the
damages resulting from its negligence in failing to per-
form that duty. Severe v. Village of Battle Creel, unte,
p. 127; City of South Omaha v. Powell, 50 Neb. 798; ity
of Ord v. Nash, 50 Neb. 335.

Some of the instructions are assailed as erroneous, but
most of the eriticism is directed to those in harmony with
the rules just stated, and in the others no error prejudicial
to defendant has been found. All of the assignments have
been examined without finding a reversible error, and the
judgment is

AFFIRMED.

UNION PACIFIC RAILROAD COMPANY V., STATE OF
' NEBRASKA.

FireEp JANUARY 9,1911. No. 16,244.

Municipal Corporations: REGULATION OF SToCK-YARDS: ORDINANCES!:
VaLpIiTY. Where a city, under power expressly delegated by the
legislature, passes an ordinance regulating the location of stock-
yards, the regulation stands on the same footing as a statute, and
will not be declared void as an arbitrary or unreasonable inter-
ference with the rights of the owners of stock-yards under the
guise of police regulation, unless that fact is shown by satisfactory
evidence.

ErrOrR to the district court for Buffalo county:
BrUNO O. ITOSTETLER, JUDGE. Affirmed.
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Edson Rich, C. A. Robinson and J. A. Shecan, for plain-
tiff in error.

E. C. Calkins and H. M. Sinclair, contra.

Rosg, J.

In the police court of the city of Kearney the Union
Pacific Railroad Company, defendant, was convicted of
violating a city ordinance regulating the location of stock-
yards. Upon appeal to the district court for Buffalo
county, defendant was ordered to pay a fine of $10 for
the offense described, and as plaintiff in error it now pre-
sents to this court for review the record of its conviction.

Among the powers which the legislature delegated to
the city of Kearney to be exercised by ordinance are the
following: “To make regulations to secure the general
health of the city, to prescribe rules for the prevention,
abatement, and removal of nuisances; to make and pre-
scribe regulations for the construction, location, and
keeping in order of all slaughter-liouses, stock-yards, ware-
houses, sheds, stables, barns, dairies, or other places where
offensive matter is kept, or is likely to accumulate, within
the corporate limits or within five miles, and to limit, or
fix, the maximum number of swine or neat cattle that
may be kept in sheds, stables, barns, feed lots, or other
inclosure within the city.” Comp. St. 1909, ch. 13, art.
I1I, sec. 48, subd. 46.

In exercising the powers thus granted, the city of Kear-
ney passed an ordinance containing the following pro-
visions: “It is hereby made unlawful for any person or
persons, firm, partnership, corporation or association, to
erect, keep or maintain any stock-yards or pens which
are kept or used for the yarding or keeping of any horses,
cattle, hogs or sheep in the city of Kearney within the
following limits, bounded as follows: By Tenth avenue
on the west, on the north by Thirty-first street, thence
south on Q street to the Union Pacific railroad tracks,
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thence west on said railread trachs to KK street, thence
south on K street to the 3. & M. railroad fracks. thence
cast on said B. & M. railroad tracks to Q street, thence
* south on Q street to Eleventh street, thence west on
Eleventh street to where Eleventh street intersects Tenth
avenue,” :

It is established by the evidence without any contro-
versy that within the limits thus described defendant’s
stock-yards were located and maintained at the time
charged in the inforation, namely, May 28 1908. It was
for this infraction of the law defendant was fined, and
the only defenxe to the prosecution is the invalidity of
the ordinance. The stock-yards have been in the present
location seven or eight years. The ordinance, if valid,
will require their removal, and defendant argues that the
¢ity of Kearney had no express power to make such a
regulation. This proposition is clearly at variance with
the language copied from the charter, which grants to the
¢ity in express terms power to make and prescribe regu-
lations for the location of stock-yards, where offensive
matter is kept or is likely to accumulate.

It is further argued: “The ordinance was void, because
maintaining stock-yards within the prescribed limits was
made illegal even though maintained in a perfectly legal
manner, and no distinction was made between such as
might be thus properly maintained.and those that might
be as a matter of fact a nu.sance. In other words, the
ordinance makes illegal that which might otherwise be
perfectly legal; that is to say, it makes illegal the main-
taining of the stock-yards though maintained in a manner
not open to criticism.” These and other reasons are urged
to show that the regulation is an unreasonable and uncon-
stitutional invasion of private rights and of private prop-
erty. Apparently the ordinance is on its face a sanitary
measure adopted by the city for the purpose of promoting
public health, comfort and welfare. The exercise of the
police power for such a purpose is an essential function
of municipal government and does not necessarily await
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the exigencies of an existing nuisance. When opportunely
and wisely exercised, the police power generally prevents
nuisances. In discussing an ordinance forbidding the
distribution of handbills in public places, a custom not
necessarily a nuisance per se, this court in an opinion
by Pouxn, C., said: “The ordinance in question is mani-
festly a police regulation intended to further the public
health and safety by preventing the accumulation of large
quantities of waste paper upon the streets and alleys,
which might occasion danger from fire, choke up and ob-
struct gutters and catch-basins, and keep the streets in
an unclean and filthy condition. A police regulation,
obviously intended as such, and not operating unreason-
ably beyond the occasions of its enactment, is not invalid
simply because it may affect incidentally the exercise of
some right guaranteed by the constitution. In all mat-
ters within the police power some compromise between
the exigencies of public health and safety and the free
exercise of their rights by individuals must be reached.”
In re Anderson, 69 Neb. 686.

The right to make regulations for the public health
and welfare may be asserted directly by the legislature or
delegated to municipalities. Chicago, B. & Q. R. Co. v.
State, 47 Neb. 549. When the latter method is adopted, as
in the present case, a city ordinance stands on the same
footing as a statute. Within the jurisdiction of the city
government it has the force of law, and can only be held
void for reasons which would justify a court in declaring
a statute invalid. In re Anderson, 69 Neb. 686. Like a
statute, an ordinance passed in the exercise of police
power properly delegated to a city is presumably valid,
and ““the courts will not interfere with its enforcement un-
til the unreasonableness or want of necessity of such
measure is made to appear by satisfactory evidence.”
Peterson v. State, 79 Neh. 132. This court in an opinion
by Judge BARNES said: “All property in this state is held
subject to rules regulating the common good and the gen-
eral welfare of our people. This is the price of our ad-
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vanced civilization, and of the protection afforded by law
to the right of ownership and the use and enjoyment of
the property itself. Rights of property, like other social
and conventional rights, are subject to reasonable limita-
tions in their enjoyment, and to such reasonable restraints
and regulations by law as the legislature, under the gov-
erning and controlling power vested in them by the con-
stitution, may think expedient.” Wenham wv. State, 65
Neb. 394. The supreme court of South Dakota recently
held that a city, when expressly authorized by statute,
may exclude stock-yards from a residence locality specific-
ally defined by ordinance instead of attempting to regulate
them within the distriet described. Town of Colton wv.
South Dakota Central Land Co., 126 N. W, (8. Dak.) 507.
The reasonableness of such an ordinance, however, is a
proper subject of judicial inquiry. Chicago, B. & Q. R. Co.
v. State, 47 Neb. 549 ; Halter v. State, T4 Neb. 757 ; Iler v.
Ross, 64 Neb. 710. The test of the validity of such regula-
tions is “whether they have some relation to the public
health or public welfare, and whether such is, in fact, the
end sought to be attained.” Swmiley v. MacDonald, 42
Neb. 5. A later definition is: “The test in such cases is
whether the regulation in question is a bona fide exercise
of the police power or an arbitrary and unreasonable in-
terference with the rights of individuals under the guise
of police regulation.” In re Anderson, 69 Neb. 686;
Wenham v. State, 65 Neb. 394. When thus tested, is the
ordinance under which defendant was convicted void?
Some of defendant’s employees testified that the stock-
yards were in good condition and were properly managed
when the ordinance was passed, though generally admit-
ting that offensive conditions had existed at times. It was
also testified that accumulated matter had been removed
once or twice a year, and that the surface of the ground
had been raised and the drainage improved by the use of
cinders, sand, stone and brickbats. One of the witnesses
for defendant further testified in effect that a place on or
near defendant’s right of way five blocks east of the pres-
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ent site would be outside of the territory from which the
stock-yards were by the ordinance excluded, but that the
people there would object to that location, and to aveid
trouble it would be necessary, if the regulation is enforee-
able, to select a site outside of the city—a distance of a
mile and a half. He further stated that the latter loca-
tion would require 1,200 feet of additional track and an
expenditure of from $4,000 to $6,000.

On behalf of the state a number of witnesses residing in
the vicinity gave testimony tending to prove in substance
the following facts: The stock-yards had been located in
a residence neighborhood within five blocks of the prin-
cipal street of the city. The natural surface of the ground
was low, and occasionally stagnant water collected there,
The raising of the surface did not entirely remedy the
defect. In addition to the use of the grounds for shipping
stock, hog-buyers were permitted to use them constantly
for feeding purposes. The yards were frequently in a bad
condition. Offensive matter was allowed to accumulate,
‘and it emitted noisome and nauseating odors which en-
tered dwelling houses in the neighborhood or interfered
with the ventilation thereof. The trial court evidently be-
lieved testimony of this nature, and it indicates that the
police regulation in question had some relation to public
health or public welfare, and that such was in fact the end
sought to be attained, when the ordinance and the pre-
sumption in favor of its validity are considered.

It was not satisfactorily shown that the site within five
blocks of the present location was in a residence portion
of the city, or that it would be inconvenient or otherwise
unsuitable, or that it would require the condemnation of
additional land for railway purposes. Neither was it
shown what it would cost to make the change, nor that
additional tracks would be required. The general state-
ment of a witness that the people there would object to
such a loeation, without disclosing the nature of their
objections or facts showing their right to make them, is
not alone a sufficient reason for rejecting it or for con-
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cluding that the sanitary measure in question was un-
reasunable. A

The record does not show the trial court was in error
in holding it had not been satisfactorily shown that the
regulation was an arbitrary or unreasonable interference
with the rights of defendant under the guise of police
regulation. On the entire record the ordinance was prop-
erly upheld, and the judgment is

AFFIRMED,
REuEsE, C. J., not sitting.

JoaN F. PIPER, APPELLANT, V. JOHN NEYLON, APPELLEE.
Frirp Javvary 9,1911. No. 16,429.

Notes: TRIAL: DIrrcTING VERDICT. In 2 suit onm an unpaid, past due
negotiable promissory note, it is error for the trial court to refuse
a request for a peremptory instruction in favor of plaintiff, where
the uncontradicted evidence of witnesses whosé credibility is not
questioned shows that plaintiff is a bone fide holder of the note,
and that he purchased it for value before maturity without
knowledge of any infirmity therein and of facts indicating bad
faith in taking it.

APPEAL from the district court for Lancaster county:
LixcoLN I'rost, JUDGE. Reversed.

Burkett, Wilson & Brown, for appellant.
Shepherd & Ripley and J. B. Strode, contra.

ROSE, J.

This is a suit on a promissory note for $700 dated
December 26, 1901, and due July 1, 1903. The petition
contains a copy of the note, and in substance states: It
was exccuted by John Neylon, defendant, and was de-
livered to Lee Parker, payee, from whom John F. Piper,
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plaintiff, purchased it before maturity for value in the
regular course of business, without notice of any equities
between the maker and the payee. It was indorsed “Lee
Parker, Without Recourse,” May 1, 1903, and delivered
to plaintiff the same day. After maturity it was placed
with the Farmers Bank of Lyons and the First National
Bank of Lincoln for collection. TUpon defendant’s failure
to make payment, the note was returned to plaintiff. De-
fendant in his answer admitted the execution of the note,
but stated that it was given in payment of a worthless
stallion which defendant, by false and fraudulent repre-
sentations of Parker, was induced to buy for Dbreeding
purposes alone. The answer further alleges: “The plain-
tiff is not an innocent purchaser and bone fide holder of
said note, having had at all times full notice and knowl-
edge of the equities between the parties and of the terms of
the said sale, and of the representations inducing the
same, and that, as defendant is informed and believes, he
is not, in fact, the owner of said note, but merely a cover
and shield for the said Lee Parker in his attempt to col-
lect the same.” The reply is a general denial. A judg-
ment in favor of defendant was reversed lere on a former
appeal. Piper v. Neylon, 81 Neb. 481. The case was
retried, and at the second trial defendant again prevailed.
This is an appeal by plaintiff. '

One of the rulings challenged as a ground of reversal is
the refusal of the trial court to give at the request of plain-
tiff an instruction directing a verdict in his favor. Plain-
tiff’s reason why the peremptory instruction should have
been given is that there is no evidence contradicting proof
that plaintiff is an innocent purchaser and bona fide
holder of the note without notice of the equities between
the parties to it.

In making his case in chief, plaintiff introduced the note
in evidence, and in addition testified to these facts: In
his own handwriting the payee, May 1, 1903, indorsed on
the back of the note the words, “Lee Parker, Without Re-
course,” and plaintiff received it at the time in part pay-
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ment of a house which he had sold to Parker, and has at
all times since been the owner of the note. Plaintiff was
examined also as a witness on behalf of defendant, and
in answering the latter’s questions testified in substance:
In August, 1903, plaintitff wrote on the back of the note
the following: “Pay IFirst National Bank, Lincoln, Neb.
The Farmers Bank, Lyons, Neb. By John F. Piper, A.
Cash.” Plaintiff knew the circumstances under which he
made this indorsement and the purpose thereof. He sent
it to the IFirst National Bank of Lincoln for collection,
through the Farmers Bank. The note belonged to him
personally. It did not belong to the IFarmers Bank, but
was left there for collection. Over the objection of plain-
tiff, the indorsement last quoted was admitted in evi-
dence. Whether it was competent to show by parol the
purpose and effect of the indorsement is a question not
presented or decided, proof of that nature having been
adduced by defendant in examining plaintiff ‘as his own
witness. Proof of misrepresentations inducing the sale of
the horse and of his worthlessness for breeding purposes
was also admitted. In rebuttal plaintiff testified that at
the time he purchased the note he had no knowledge of
the terms and conditions of the sale of the horse; that he
had no such knowledge when he delivered to Parker the
deed to the property for which the note had been accepted
in part payment; that prior to the delivery of the deed he
did not know defendant claimed there had been misrepre-
sentations in the sale of the horse or that a warranty had
been given or broken; that after the delivery of the note
to plaintiff no one else had any interest in it.

That part of the negotiable instruments act applicable
to an issue like the one presented is as follows: “To con-
stitute notice of an infirmity in the instrument or defect
in the title of the person negotiating the same, the per-
son to whom it is negotiated must have had actual know-
ledge of the infirmity or defect, or knowledge of such facts
that his action in taking the instrument amounted to bad
faith.” Comp. St. 1909, ch. 41, sec. 56. Before this pro-
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vision was enacted the law was the same. Dobbins v.
Oberman, 17 Neb. 163; First State Banl: v. Borchers, 83
Neb. 530; Benton v. Sikyta, 84 Neb. 808. The proofs on
behalf of plaintiff fully meet the requirements of this rule
in showing that he had no knowledge of any infirmity
in the note, and that he did not act in bad faith in taking
it. If his proofs are uncontradicted, the peremptory in-
struction requested should have been' given.

To show that plaintiff is not an innocent purchaser nor
the owner of the note, and that there is sufficient evi-
dence to sustain the verdict, defendant refers to four
items of his proof which will be considered in the order
presented.

1. Defendant asserts that ownership on the part of the
Farmers Bank is indicated by the indorsement: “Pay
First National Bank, Lincoln, Neb. The Farmers Bank,
Lyons, Neb. By John F. Piper, A. Cash.” This of course
had no reference to the bona fides of plaintiff’s purchase.
Defendant called plaintiff as a witness and proved by him
that he had previously purchased the note. Defendant
likewise proved, before introducing the indorsement, as
already stated, that it meant the paper was indorsed for
collection only; that the Farmers Bank was not the owner
and that plaintiff was. These facts were proved by de-
fendant’s own witness, and they are not in any way con-
tradicted by the indorsement, when its import is thus
shown. Neither does it contradict other proof that plain-
tiff is an innocent purchaser and the owner of the note.
The indorsement was therefore immaterial and should
have been excluded. This conclusion makes it unneces-
sary to determine whether defendant could impeach his
own witness in the manner described.

2. The following letter was admitted over plaintiff’s
objections, and is pointed out by defendant as evidence
sustaining the verdict: “Walton Everett, Pres’t, Fremont
Everett, Vice Pres't, W. 8. Newmyer, Cashier, John F.
Piper, Ass't Cashier. The Farmers -Bank. A State
Bank. Lyons, Neb.,, Aug. 28th, 1903. Sawyer & Snell,
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Lincoln, Nebraska. Dear Sirs: Replying to yours under
date of the 26th, we wish to say that this is the first letter
we have received with reference to the Neylon note since
your advice as to charge for collection. We want this
note collected, and it looks easy to us with the amount of
security that is behind it and Mr. Neylon’s property
statement. Get the money on the note and we will stand
for 10 per cent. collection fee if we have to do so. Sin-
cerely yours, John F. Piper, A. Cash.” Before this letter
was received in evidence, defendant had called plaintiff
as a witness and had shown by him that he was the owner
of the note, and as such had left it with the Farmers Bank
for collection. The. letter contains no assertiofl of owner-
ship by the bank, but relates alone to the business of col-
lection. It in no manner contradicts any of plaintiff’s
testimony. Considered as Piper’s individual letter, it
was a privileged communication between a client and his
attorneys. As a letter of the bank, it was written nearly
three months after plaintiff bought the note, and is con-
sistent with his proof that he is the present owner, and
that the note was intrusted to the I'armers Bank for
collection only. In any event, it does not tend to support
the verdict and cannot be considered for that purpose.
3. The suit was commenced in the county court, and in
the petition therein it was alleged plaintiff bought the
note in October, 1902. After plaintiff in his testimony
in the county court had given May 1, 1903, as the correct
date, the petition was amended to conform thereto. It
is now insisted that the date as originally pleaded and
the subsequent change are consistent with the other doc-
uments in showing plaintiff was not the owner of the note
May 1, 1903, as alleged in his petition in the district court
and as stated in his testimony therein. This contention
is not meritorious. Both dates are anterior to the matu-
rity of the note. Im both petitions and in his testimony
plaintiff asserted he owned the note before it matured,
and there is nothing in the record to show that proof
of the date as originally pleaded and as changed was

20
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material. Plaintiff did not verify the petition filed in
the county court. It had been verified by his attorney
and filed before it was submitted to plaintiff. There is
nothing in the evidence to show that he had at the time
any knowledge of the error. In testifving in the county
court, however, he gave the correct date, and the petition
by leave of court was amended to conform to the proof.
His own conduct in the county court therefore is in this
respect consistent with his pleading and with his testi-
mony in the district court. The proof of the date orig-
inally pleaded and of the change is, under the circum-
stances disclosed, clearly immaterial.

4. It is also insisted that the following letter, to which
objection was properly made, indicates ownership on the
part of the bank: “Law Offices of Sawyer & Snell, Lincoln,
Neb. July 31, 1903. John Neylon, Davey, Neb. Dear
Sir: The Farmers Bank of Lyons, Nebraska, has placed in -
our hands for collection your note for $700 in favor of
Lee Parker, dated December 26, 1901. Please inform us
at once what you intend to do in the matter so that we
may govern our actions accordingly. Respectfully, Saw-
yer & Snell.” This letter, like the second item, is con-
sistent with the uncontradicted proof that plaintiff in:
dorsed the note to the IFarmers Bank for collection, and
that he is the owner and holder—proof adduced by de-
fendant when plaintift was testifying as the former’s wit-
ness. Neither this letter nor the four items combined,
when considered with the entire Dbill of exceptions, are
sufficient to support a finding that plaintiff is not an in-
nocent purchaser or not a bona fide holder of the note,
The peremptory instruction requested should therefore
have been given.

For the errors pointed out, the judgment is reversed
and the cause remanded for further proceedings.

REVERSED,
FAWCETT, J., not sitting.
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JOHN ALT V. STATE OF NEBRASKA.

FiLEp JANUARY 9,1911. No. 16,767.

1. Criminal Law: INsSTRUcTIONS. In a criminal prosecution, the trial
court in giving instructions may describe the offense in the
language of the statute.

In charging the jury, it is not necessarily improper
to make quotations from the statute under which defendant is
being prosecuted.

3. Telegraphs and Telephones: Ust or HiIegHWAYS. The act granting
to electric power companies the right to use public highways for
poles and wires (Comp. St. 1909, ch. 26a., sec. 1) does not apply to
telephone companies whose operations are confined exclusively to
telephone service.

Ri1cHTS AT RATLROAD CROSSINGS. Where a telephone company
constructs its lines along a public highway in a proper manner
under the terms of a legislative grant and uses them in the public
gervice, a railroad company has no authority, either by itself or
by an employee, to treat the wires at a railroad crossing as a
nuisance and cut them down, if they do not in any way endanger
railroad employees or interfere with the moving of trains or with
the railroad right of way.

In determining the respective rights of a telephone
company and a railroad company at a place where the telephone
wires on a public highway cross the railroad right of way, the
rights of the public as well as property rights should be con-
sidered.

6. Criminal Law: DIRECTING ACQUITTAL. Where the evidence in a
criminal precsecution will sustain a conviction for the offense
charged in the information, it is error to direct an acquittal.

CRIMES oF AGENTS. ‘“The fact that a defendant was acting
as the agent of another in the commission of an offense will afford
no excuse or justification for the act in a prosecution therefor.”
Allyn v. State, 21 Neb. 593.

MaricE. In criminal law, “malice” may denote that con-
dition of the mind which is manifested by the intentional doing
of a wrongful act without just cause or excuse.

9.

CutriNg TELEPHONE WIRES: MALICE. In a prosecution
against a railroad employee for cutting telephone wires on a
highway at a railroad crossing, the trial court properly held the
jury were justified in finding that defendant, though following the
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instruction of his employer, did not act withcut malice, where the
proof showed that the wires did not in any way endanger rail-
road employees or interfere with moving trains, or with the rail-
road right of way, and that he had been told by an agent of the
telephone company not to cut the wires and had been warned of
the consequences. '

ERRrOR to the district court for Hall county: JAaMES R.
HANNA, JUDGE. Affirmed.

J. B. Kelby and 0. A. Abbott, for plaintiff in error.

William T. Thowpson, Attorney Gencral, (fcorge W.
Ayres, J. L. Cleary and Bayard H. Puine, contra.

Rosg, J.

On a section-line highway running north and south be-
tween Grand Island and the Soldiers’ Home, John Alt,
defendant, cut the York County Telephone Company’s
toll-wires March 7, 1910, where thev cross the right of
way and track of the Cthicagn, Burlington & Quincy Rail-
road Company. Under the charge that he was guilty of
the offense des.ribed, he was convicted and sentenced to
pay a fine of $50. As plaintiff in errver, defendant now
presents for review the record of his conviction.

The statute which defendant was convicted of violat-
ing provides: “That any telegraph or telephone company
incorporated or doing business in this state shall be and
is hereby granted the right of way along any of the public
roads of the state for the erection of poles and wires;
provided, that poles shall be set at least six feet within
the boundary line of said roadway and not placed so as
to interfere with road crossings; and provided, that said
wires shall be placed at the height of not less than twenty
feet above all road crossings.” Comp. St. 1909, ch. 89qa,
sec. 14. :

“Any person or persons who shall break, injure, destroy,
or otherwise interfere with the poles, wires, or fixtures of
any telegraph or telephone company in this state shall
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be subject to action and penalty prescribed in section 98,
chapter 13, criminal code.” Comp. 8t. 1909, ch. 89a, sec.
15.

Defendant did not attempt to controvert proof of these
facts: Assuming to act under authority of the statute
quoted, the York County Telephone Company in Septem-
ber, 1909, erected its poles along the highway. Nix tel-
ephone wires were strung on the poles in December, 1909,
and thereafter were used for long-distance service, but
they had been cut at the railroad crossing a number of
times before defendant was arrested. Early in the morn-
ing, March 7, 1910, Charles J. Palmer, an agent of the
telephone company, hid behind a big signboard and
watched the crossing. Pretty soom a section gang came
up the railroad on a hand-car and stopped. A little later
a bridge gang of which defendant was a member arrived
in the same manner, but Lefore any overt act had been
committed Palmer accosted them and a conversation in
regard to the wires ensued. At that time the wires cross-
ing the railroad track were supported by two 45-foot poles,
one being north of the track and the other south of it.
The poles were 115 feet apart. One was seven feet and
the other eight feet cutside of the railroad right of way.
Both were six feet within the boundary line of the high-
way. The wires were 30 feet above the rails at the cross- -
ing and were in good condition. There was nothing about
either the poles or the wires to interfere with the passage
of trains or with a man on a box car. That the wires in
no way disturbed railroad traffic or endangered employees
is further evidenced by the fact that an attorney for the
railroad company, in testifying on behalf of defendant to
the civil nature of the controversy, said that had a suit
been brought to enjoin the cutting of the wires they
would have been allowed to remain without a temporary
injunction until the termination of the suit. With the
poles and the wires in the situation and condition indi-
cated by this undisputed proof, the eonversation to which
reference has been made took place. According to the
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testimony of Palmer, the sum of what was then said and
done is: The section foreman said he “couldn’t see any
reason why the Burlington wanted the wires cut.” De-
fendant, who was an employee of the railroad company,
asked if he should cut the wires, and the section foreman
suggested : “You came out here to cut them?” Defendant
answered “Yes,” and was told: “Do as you please.” Palmer
warned defendant he had better not do it, and said in
his presence he would be arrested if he did. Afterward
defendant climbed a pole, cut one of the wires at a place
outside of the railroad right of way, and was told by
Palmer to cut no more, but immediately cut the others.

Correspondence between the respective counsel for the
two companies and oral proof were adduced by defendant
to show that in the cutting of the wires he acted under
the direction of his employer; that the direction was given
in the assertion of a legal right to prevent the telephone
company from running its wires across the right of way
without permission of the railroad company, and that de-
fendant acted without the malice essential to the com-
mission of a crime.

Defendant argues that the conviction should be re-
versed because the court gave an instruction containing a
copy of the statute violated. It is proper to describe an
offense in the language of the statute. ILong v. State, 23
Neb. 33. To quote from the statute under which defend-
ant is being prosecuted is not necessarily erroneous.
Mills v. Stute, 53 Neb. 263. Defendant does not question
these principles, but insists that the trial court, in quot-
ing without explanation the statute which authorizes tel-
ephone companies to use the highways for poles and wires,
deprived him of the benefit of another statute prohibiting
such companies from crossing the right of way of a rail-
road company without its permission. That act, among
other things, provides: “That all persons, associations,
and corporations engaged in the generating and transmit-
ting of electric current for sale in this state for power or
other purposes, are hereby granted the right of way for
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all necessary poles and wires along, within, and across
any of the public highways of this state.”  Comp. St.
1909, ch. 26q, sec. 1. Provision is also made for suspend-
ing such wires across railroad tracks and for fining those
who do so in violation of the terms of the statute, In
the present case the evidence shows that the York County
Telephone Company’s wires which crossed the railroad
right of way were used alone for long-distance telephone
service, and not for the purposes described in the statute.
It is apparent from the entire act that it does not apply to
telephone lines constructed and used exclusively for such
a purpose, and that it affords no justification for the con-
duct of defendant in cutting the wires.

Further complaint is: The instruction was given with-
out qualification and left the jury to infer that the tele-
phone company had acquired an absolute right to the use
of the highway without regard to the following consid-
erations: The railroad company owns the fee to the land
at the crossing. The public has a mere easement for
highway purposes. The wires subject the railroad right
of way to an additional burden. The telephone company
has no right to cross the track without permission. When
permission is given, the railroad company is entitled to
compensation. Overhead wires are dangerous. The
wires should be laid in a conduit under the track. The
burden of keeping the crossing in a safe condition for
travel is on the railroad company. Conceding all these
propositions for the purpose of the argument, but for no
other purpose, did defendant have a lawful right to cut
the wires, when directed by his employer to do so? A
text-writer says: “A telephone wire stretched over the
property of another without authority, but causing no
obstruction, is not a nuisance which may be summarily
abated by cutting the wire.” McMillan, Telephone Law,
sec. 88. »

Reasons for applying this doctrine to the present case
are obvious. The state, in the proper exercise of its
power to control public highways, may authorize a tele-
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phone company to use them for its poles and wires. 1
Joyce, Electric Law (2d ed.) sec. 143. The legislature
exercised that power, and it was under the legislative
grant that the telephone company acted in constructing
its lines. It was a common carrvier of intelligence and
news. State v. Nebraske Telephone Co., 17 Neb. 126;
Nebraska Telephone Co. v. Stute, 55 Neb. 627. It was
devoting its property to a public use when its wires were
cut. City of Plattsmouth v. Nebraska Telephone Co., 80
Neb. 460. To protect that use and the property invested
in the enterprise the legislature made interference with
the wires unlawful. The rights of the public as well as
property rights must be considered in matters of this
kind. “If in any way avoidable,” said this court in an
opinion by Commissioner RYAN, “there should be toler-
ated no resort to so radical a measure as the interruption
of traffic.” Blakely v. Chicago, K. & N. R. Co., 46 Neb.
272. Chicago, B. & Q. R. Co. v. Englehart, 57 Neb. 444;
State v. Missouri P. R. Co., 75 Neb. 4.

In Bronson v. Albion Telephone Co., 67 Neb. 111, this
court, in an opinion by Commissioner POUND, said: “We
do not think public utilities of this kind ought to be sus-
pended until every abutting owner upon the streets or
highways to be used has been duly appeased. If he has
been substantially or appreciably injured, an action at
law will ordinarily afford him full compensation. If he
has not, no opportunity for extorting an unreasonable
- settlement should be afforded him.”

In a case in point the following language was used by
the supreme court of Alabama, though the opinion was not
officially reported: “The theory of the defense was, and
is, that, as the owner of the telephone line without the
consent of the railroad company, and without condemna-
tion proceedings, had crossed the right of way of the rail-
road company, the ‘railroad company had the right to cut
and remove the wire, and its employee acting under its
instructions could therefore be guilty of no offense. The
facts in the case will not justify such defense. The tel-



VoL. 88] JANUARY TERM, 1911. 265

Alt v. State.

ephone line as constructed created no o' s{ruction to the
railroad company in the operation of its road, and if it
should be conceded that the owner of the telephone line
violated the property rights of the railroad company, in
erccting the telephone line without first having obtained
consent, or having taken condemnation proceedings, this
would not authorize the defendant, under the instructions
of the railroad company, to take the law into his own
hands, in plain violation of the statute. The statute is
clear and unambiguous in its language, and makes it an
offense for any ome to wilfully cut a telephone line. Tt
makes no exception, and certainly the facts in the case
" before us do not create one, but leave the defendant un-
doubtedly within its provisions. Nor is it material whether
the cutting was done with an evil motive or purpose. It
is enough if it was done wilfully.” AMcGowan v. State, 40
So. (Ala.) 142.

When defendant cut the wires in the public highway,
they were not obstructing trains or endangering railroad
employees. If the rights or property of the railroad com-
pany were invaded by the telephone company, as sug-
gested by defendant, the courts were open for the purpose
of granting adequate relief. Under the facts disclosed by
the record, the protection of those rights did not justify a
resort to violence or require the destruction of property
which was at the time on a public highway and being
used in the public service, and the jury were justified in
so finding. In giving the instruction assailed, the district
court did not err.

Another assignment of error involves the following in-
-structions:

“(12) You are instructed that where there is in fact
a controversy between two parties over their legal riglhts
and one of the parties does or causes to be done an act
in the honest belief that he is protecting his own prop-
erty, there can be no such criminal intent as is necessary
to make such act punishable as a crime, and in this caS(;,
if you find that there was a controversy between the rail-



266 NEBRASKA REPORTS. [VoL. 88

Alt v. State.

road company and the telephone company in good faith
over their respective rights in regard to the construction
of a telephone line across the tracks and right of way of
the railroad company, and, in pursuance thereof, the rail-
road company directed the defendant, who was then in its
employ, to remove the wires of the telephone company
from its tracks and right of way in the course of such
employment, and defendant in good faith and without mal-
ice cut the wires, then you should return a verdict of
not guilty.

“(13) You are instructed that, if you find from all of
the evidence in the case that the poles and wires of the
York County Telephone Company were erected and con-
structed in a careful, skilled, and workmanlike manner,
and as provided by law, and so as to offer security to life
and property in operation of railroad, and that the wires
thereof crossed the right of way of the railroad company,
that they were not interfering with the use of the rail-
road company in its use and occupancy of its right of
way, and that said telephone line at the point of said in-
tersection was in good condition and in a good state of
repair at the time it is charged that said wires were
cut, and that they were occupying a legally established
highway in said county at a point crossed by said railroad
company, then said railroad company would not have the
right to cut and remove the wires of the telephone com-
pany, nor could the railroad legally authorize any of its
employees to cut or molest the said wires.”

Defendant insists that instruction 13 misstates the
law and nullifies instruction 12. This criticism is not well
founded. Instruction 13 is in harmony with the views
already expressed in discussing another assignment of
error. The instructions should be considered together.
Notwithstanding what i~ said in instruction 13, the jury
were previously told in instruction 12 to acquit defend-
ant, if they found there was a bone fide controversy be-
tween the companies over their respective rights, and that
in pursuance thereof he was directed by his employer to
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remove the wires, and obeyed the direction in good faith
and without malice. Defendant was not entitled to a
more favorable instruction on this subject, unless it was
the duty of the court to direct a verdict of acquittal.
Should such a verdict have been directed? It is suggested
in argument that, “whenever it becomes apparent that the
criminal law is being used to determine private rights or
to secure private advantage, the court of its own motion
should at once stop the proceedings and discharge the
defendant.” The state in the usual manner filed the in-
formation and conducted the prosecution. Defendant was
not entitled to an acquittal on account of the civil na-
ture of the controversy between the companies, if the
evidence justified a verdict of guilty. Where the evidence
will sustain a conviction, it is error to direct an acquit-
tal. State v. Sneff, 22 Neb. 481. Criminal laws cannot
be defeated because offenses grow out of civil controver-
sies. Defendant was not excusable on account of his
agency, if the state proved that he committed the offense
charged. The law on this point is: “The fact that a de-
fendant was acting as the agent of another in the com-
mission of an offense will afford no excuse or justification
for the act in a prosecution therefor.” Allyn v. State, 21
Neb. 593. The course suggested by defendant on this
phase of the case is not warranted by the evidence out-
lined herein.

Defendant also contends that the conviction cannot be
sustained because there was no evidence of malice on
hig part. He testified he had no ill will toward the tel-
ephone company. Malice, hewever, in its legal sense,
does not necessarily signify ill will toward a particular
individual, but “denotes that condition of mind which
is manifested by the intentionally doing of a wrongful act
without just cause or excuse.” Housh v. State, 43 Neb.
163. Under all the circumstances disclosed, the jury
were justified in finding there was “malice” in defendant’s
act, within the meaning of that word as legally defined.
Knowing at the time he cut the wires that they were in
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the public highway and that they did not interfere with
the traffic of his employer or endanger its employees, he
deliberately and wilfully cut them, after he had been told
not to do so and had been warned of the consequences.

A reversal is also asked because two witnesses for de-
fendant were not permitted to testify to their knowledge
of injuries resulting from overhead telephone wires. The
qguestions calling for testimony of this character had no
reference to the wires or place in controversy, and ob-
jections thereto were properly sustained.

There is no error in the record, and the judgment is

AFFIRMED.
SEDGWICK, J., concurs in the conclusion.

WILLIAM JEFFRIES, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILWAY COMPANY, APPELLANT,

FLep JANUARY 9,1911. No. 16,214.

1. Appeal: ReviEw. Legal propositions not germane to the evidence
in the case under review will not be considered.

9. Carriers: UNNECESSARY DELAY. It is the duty of a railroad company,
engaged as a common carrier, receiving freight to be transported,
to carry it without unnecessary delay. A delay of 24 hours at a
station on the way is an unnecessary delay, unless it is explained
and excused by something which the law recognizes as sufficient.
Under the evidence in this case, the excuse that the company had
annulled a regular freight train scheduled to leave a connecting
point an hour after the arrival of a car of horses at such point
held not a sufficient excuse.

Live Stock: DuTIES OF CARETARKER. When a shipper of live
stock is provided by the railroad company with free transporta-
tion for a caretaker and the caretaker actually accompanies the
stock during the entire time of such shipment, the carrier has a
right to rely upon the caretaker to notify its agents in charge of
its train whenever he thinks the necessities of the case require
the unloading or feeding and watering of such live stock.
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4. Appeal: Dury To REQUEST INsTRUCTIONS. “Before error can be
predicated upon the failure of the court to present a particular
feature of a case to the jury, the party complaining should, by an
appropriate instruction, request the court to charge upon that
feature.” G@German Nat. Bank v. Leonard, 40 Neb. 676.

: INSTRUCTIONS: REvVIEW. A judgment will not be reversed
because the trial court refused to give an instruction asked, when
the substance of such instruction is included in other instructions
given.

6. Carriers: CONTRACT OF SHIPMENT: LIABILITY FOr NEGLIGENCE. “A
common carrier of live stock cannot, by contract with a shipper,
relieve itself, either in whole or in part, from liability for injury
or loss resulting from its own negligence.” Chicago, R. I. & P. R.
Co. v. Witty, 32 Neb. 275.

7. Appeal: Errors NoT AFrECTING SUBSTANTIAL RigHTS. It is the duty
of this court, in reviewing a case on appeal, to disregard any
error or defect in the proceedings in the court below, which does
not affect the substantial rights of the adverse party; and, in
obedience to that duty, no judgment will be reversed by reason
alone of such error or-defect. '

APPEAL from the district court for Red Willow county:
RoOBERT C. ORRr, JUDGE. Affirmed.

J. E. Kelby, A. R. Wells and W. 8. Morlan, for appel-
lant.

P. E. Reeder and Perry, Lambe & Butler, contra.

FawcerT, J.

The issues are fairly stated in defendant’s brief: “The
petition in this action stated two causes of action. The
first seeks to recover $250 damages to a shipment of
horses from XNorton, Kansas, to Palisade, XNebraska,
March 25, 1906, and the second asks for $1,300 damages
to a shipment of six horses and one jack from Orleans,
Nebraska, to Palisade, Nebraska, March 23, 1907. In the
first cause of action the charges of mnegligence are (a)
negligent rough handling; (b), failure to unload for the
purpose of water and feed; and (¢) negligent delay. In



270 NEBRASKA REPORTS. [VoL. 88

Jeffries v. Chicago, B. & Q. R. Co.

the second cause of action the same grounds of negligence
are alleged as in the first, and, in addition, it is claimed
that there was a verbal agreement that the said shipment
should be transported on fast freight train No. 77 from
Oxford to McCook. The answer to each cause of action
denied the charges of negligence contained in the petition,
and by way of further answer pleaded written and
printed contracts of shipment under which it was alleged
(@) that, in consideration of free transportation furnished
by the defendant for a caretaker who accompanied each of
said shipments, it was agreed that the said animals
should be loaded, unloaded, fed and watered by the owner
or his agents, and that said animals were to be in the sole
charge of such caretaker for the purpose of attention to
and care of said animals, and the defendant should
not be responsible for such attention and care, and that
the plaintiff should load, unload, water and feed said
animals, and that a caretaker did in fact accompany each
shipment; (b) that the defendant should not be liable
for injury to said animals in loading or unloading or in-
juries which said animals might cause to themselves or
to each other or which resulted from the nature or pro-
pensity of such animals; and (c¢) that defendant did not
agree to deliver said animals at destination at any speeci-
fied time. The plaintiff recovered $150 on the first cause
of action and $770 on the second, a total of $920 with
interest.”

The reply denies every allegation of new matter con-
tained in the answer, and alleges that no notice was ever
brought to the attention of plaintiff as to any limitation
contained in the purported contracts between plaintiff
and defendant; that plaintiff had no knowledge of any
such limitations and did not in any manner assent thereto,
and that such limitations are not effective as between
plaintiff and defendant. There was a trial to the court
and jury, which resulted in a verdict and judgment, as
above indicated, from which defendant appeals.

Defendant in its brief assigns six grounds for a re-
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versal of the judgment, which we will consider in their
numerical order.

1. “Damage due to inherent propensities of the ani-
mals.” It is argued that there is an exception to the
rule of the carrier’s liability as an insurer which exempts
it from responsibility for injuries so caused. The law
unquestionably is as contended for by defendant, but the
trouble is the facts in this case do not fit the law. There
is an entire absence of evidence even tending to show
that the injuries complained of were caused by the ani-
mals themselves or were the result of the nature or pro-
pensities of the animals. This point need not therefore
be further considered.

2. “Delays.” Under this assignment defendant insists
that the court erred in stating the issues to the jury, in
that it stated plaintifPs cause of action in substantially
the terms of the petition, and objects to instructions 4
and 4 “continued,” for the reason that negligent delay
was given as one of the grounds upon which the jury
might find against the defendant. The evidence shows
that the horses included in the first cause of action were
loaded at Norton, Kansas, March 25, 1906, at 2 o’clock
A. M.; that they were shipped as a car-load lot; that an
employee of plaintiff, called a “caretaker,” accompanied
the shipment. The car left Norton one hour later and
arrived at Republican City at 8 o’clock the same morning.
A regular freight train was scheduled to leave Republi-
can City for McCook on defendant’s road at 9 A. M., but
on this particular morning, upon arrival at Republican
City, the caretaker was advised that the regular freight
train for that morning had been annulled and an extra
“pun out at an earlier hour.” The result was that the
shipment was delayed at Republican City for 12 hours
and did not leave there until 8 o’clock of that evening,
whieh was 11 hours later than it would have left if the
regular morning freight train had not been annulled and
the extra run out ahead of schedule time. The car
reached McCook, a connecting point, at 8 A, M. the next
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morning, March 26, about 15 minutes after the freight
train had left McCook for Palisade. The result was that
the car was delayed at McCook until 10 o’clock the next
morning—a delay of 26 hours. From McCook to Pali-
sade, the point of destination, there was no further delay.
It will be seen that if the regular freight train out of Re-
publican City on the morning of the 25th had not been
annulled, or when it was annulled if the extra had been
held until its schedule time, there would lhave been a
delay of only one hour at that point, and the car would
have reached McCook in ample time to have connected
with the train for Palisade on the morning of March 26.
The evidence shows that when the horses arrived at Pal-
isade they were in bad condition, a part of that bad con-
dition being stiffness and swollen joints. In the light of
this record, we cannot say the court erred in submitting
that question to the jury. The shipment covered by the
second cause of action was a shipment of six horses and
a jack. This also was shipped as a car-load lot. The
car left Orleans at 1 o’clock P. M., March 23, 1907. The
petition alleges that defendant agreed to attach the car,
when it reached Oxford, the point connecting with its
main line, to train No. 77, which was due to leave Ox-
ford that evening. When interrogated as to that, plain-
tiff testified: “Q. You may state what train, if any, the
agent at Orleans told you, when he accepted this car-load
of horses and jack for shipment, that the horses would
be shipped on from Oxford to McCook. A. I don’t re-
member that he told me the train, but I remember that
he told me that I would get out of there in the evening.”
It is contended by defendant that the contract of ship-
ment was in writing; that the defendant did not agree to
transport the shipment in any particular time, and that
verbal evidence to vary the terins of the written contract
was inadmissible; that the written contract is conclusively
deemed to contain the contract of shipment. As a
proposition of law, this contention is sound, but we do
not think the testimony above quoted should be held to
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vary the terms of the written contract. It stated the in-
formation that was imparted to plaintiff by defendant’s
agent at the time he accepted the shipment, as to what
progress would be made in transporting plaintiff’s stock
under the written contract. The car reached Oxford at
4 o'clock in the afternoon of March 23. No. 77 was a
fast through freight and passed through Oxford that
evening. The agent at Oxford took the matter up with
the chief dispatcher at division headquarters, and asked
him if the car could be attached to No. 77. The dis-
patcher answered that 77 had its full tonnage and could
not take any more cars. Defendant offered no evidence
to show what constituted the full tonnage of No. 77, or to
in any manner substantiate the statement made by the
chief dispatcher, but assumes that his statement was true,
and argues that the car “was then put upon the first avail-
able west-bound train.” This train did not leave Oxford
until 7:15 P. M., March 24, causing a delay of 27 hours
at that point. It arrived at McCook at 1:05 on the
morning of the 25th, and left there some five or six hours
later, arriving at Palisade without further delay. March
23 was Saturday. There was no train between MecCook
and Palisade on Sunday, so that the car was transported
from MecCook to Palisade upon the same train Monday
morning upon which it would have .been taken had de-
fendant. conveyed it from Oxford to McCook on No. 77
Saturday evening. Hence, defendant argues that plain-
tiff suffered no injury by reason of the delay occurring at
Oxford, instead of at McCook, which would necessarily
have occurred had the car gone on No. 77. Counsel for
plaintiff argues that plaintiff resided at McCook, and had
private and suitable accommodations for caring for the
horses and jack and permitting them to rest over Sunday,
if they had been delivered there Saturday night in ac-
cordance with the assurance given him by the agent of
. the company at the point of shipment; but this contention
we think fails to find support in the evidence. It is also
contended by plaintiff that McCook was the regular and

21
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ordinary feeding place. This fact is supported by the evi-
dence, but there is no evidence to show that the yards at
Oxford, in which the stock was kept by defendant dur-
ing the 27 hours delay at that point, were not just as good
in every way as any yards that might have been used at
McCook. When plaintiff shipped this stock from Orleans
Saturday noon, he knew they could not reach Palisade
until Monday morning. They did in fact reach there at
that time, and we are unable to discover from the evi-
dence any reason for supposing that there was any mate-
rial difference to plaintiff whether the stock was taken
from the car and rested and fed at Oxford or McCook. If,
therefore, the submission of the question of delay as to
the second cause of action were prejudicial, it would call
for a reversal of the judgment upon the second cause of
action; but we are unable to say it was prejudicial, for
reasons hereinafter given.

3. “Unloading.”” Defendant urges that the court erred
in submitting to the jury the question of negligence on the
part of the defendant in failing to unload and properly
feed and care for the animals in transit, and that the
court submitted this issue to the jury in both causes of
action. It is argued that it was the duty of the care-
takers, who were furnished transportation and accom-
panied the shipments for that purpose, to care for the
animals in transit and see that they were properly un-
loaded, fed. and watered; that, if they desired to unload
at any point, it was their duty to request the carrier to
set the car at the stock yards for unloading. The testi-
mony upon this point offered by plaintitf was that, when
the car, covered by the first cause of action, reached Re-
publican City, and again when it reached, McCook, it was
placed upon a side-track at points where the stock could
not be unloaded. Witnesses testified that the defendant
did not furnish plaintiff facilities for unloading, feeding
and watering; but no witness for plaintiff testified that
any request was ever made of defendant to change the
location of the car, or to run it up to a chute where the



VoL. 88] JANUARY TERM, 1911, 275

Jeffries v. Chicag), B. & Q. R. Co.

stock could be unloaded. The evidence is substantially
the same as to the second cause of action, the only differ-
ence being that as to the stock covered by the first ship-
ment defendant did not, upon its own motion, at any time
unload the stock and feed and water it, while it did so at
- Oxford with the second shipinent. We think defendant’s
contention upon this point is sound, that, when a shipper
is provided transportation for a caretaker and the care-
taker actually accompanies the stock during the entire
time of the shipment, it is his duty, if the defendant does
- not offer to unload and feed and water the stock, to re-
quest that facilities for so doing be given. We think the
company has a right to rely upon the caretaker to notify
its agents in charge of the train whenever he thinks the
necessities of the case require the unloading or feeding
and watering of the stock. The effect of this will be con-
sidered in connection with the next assignment.

4. “Duty of the court to instruct the jury.” Under this
head defendant’s brief states: “As already pointed out, the
court submitted to the jury the issues of negligent delay
and negligent failure to unload, when the record contains
no evidence to sustain the plaintiff’s claims. It was
prejudicial error on the part of the trial court to thus sub-
mit to the jury issues which there was no evidence in
the record to sustain. * * * It was the duty of the
court to instruct the jury as to the law without request,
announcing the correct legal rules applicable to the facts
in issue and setting out the material facts which the plain-
tiff must prove in order to recover.” Thig raises the
question whether or not it was the duty of the defend-
" ant to request the court to charge the jury that defendant
would not be liable for any failure to furnish facilities
for unloading and feeding and watering unless requested
5o to do by the caretaker, or whether the court was bound
to charge upon that point upon its own motion. We are
inclined to take the former view and to hold that, by rea-
son of defendant’s failure to request instructions upon
this point, the error of the court discussed under point 3
was waived.
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5. “Negligence of the plaintiff.” Under this assign-
ment it is contended that the court erred in refusing to
give instructions 7 and 8, requested by defendant. No. 7
reads: “The court instructs the jury, if you find from the
evidence the negligence of the plaintiff or of those acting
for hLim contributed to the losses and injuries of which he
complains in his first cause of action, then you must find
for defendant on the first cause of action.” No. 8 reads:
“The court instructs the jury, if you find from the evi-
dence plaintiff by his negligence or those acting for him
contributed to the losses of which he complains, you
cannot allow plaintiil anything for such losses or dam-
ages.” 'We think these instructions are clearly too limited
in their scope. Under a fair interpretation of them, if
the negligence of plaintiff or his caretaker, in not request-
ing defendant to furnish facilities to unload =nd feed and
water, contributed to the stiffness of the animals, no re-
covery whatever could be had by plaintiff, notwithstand-
ing the fact that the evidence clearly shows that, by rea-
son of the rough handling of the trains, the horses were
cut, bruised and otherwise seriously injured. Further-
more, we think that instruction No. 4, requested by de-
fendant, and given by the court, sufficiently covered this
point. It reads as follows: ‘“The court instructs the jury,
if you find from the evidence the defendant was not guilty
of negligence in handling eitlier or both of the shipments
described in plaintiff’s petition, then you will go no fur-
ther, but you must at once render a verdict in favor of
the defendant for such shipment or shipments. If you
find in favor of the plaintiff upon the above proposition,
you must next inquire whether or not plaintiff or those
acting for him were exercising due and reasonable care
at the time of the alleged injuries, if, by the exercise of
reasonable care, the plaintiff or those acting for him could
have avoided the losses or damages, then he is not entitled
to recover in this action, notwithstanding you may believe
from the evidence that the employees of defendant in
charge of these shipments were guilty of neghgence in
handlire them?”
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6. “Released valuation.” This assignment relates to
the question as to whether or not the company could limit
its liability or damage, by reason of its negligence, to any
particular sum, in this case not to exceed $100 upon each
animal. That precise question was decided adversely to
defendant’s contention, in Miller v. Chicago, B. & Q. R.
Co., 85 Neb. 458. That case being decisive of this point,
it will not be considered further.

No complaint is made in defendant’s brief that the ver-
dict of the jury is excessive, nor is any attempt made to
justify the manner in which these shipments were handled
by the agents in charge of defendant’s trains. There is
ample testimony both by plaintiff and by disinterested
witnesses that, in each instance, when the stock  was
shipped it was in good condition, and when it reached its
destination the animals, without exception, were in bad
condition. One had a gash four inches long over one eye;
some of the others had the skin knocked off in places; the
joints were badly swollen upon several; others had lumps
upon them; the jack, when it reached its destination and
was placed in the barn, was standing upon three legs.
Several instances are related by the witnesses showing
that, when those in charge of the trains were switching,
they struck the cars containing plaintiff’s stock so vio-
lently as to knock the horses down, in one instance also
knocked the caretaker down and put out his lantern; that
in the first shipment that occurred twice while the car
stood at Republican City; that in the second shipment,
after one of these bumps, the caretaker went to the man
in charge of another car in the train, and asked for as-
sistance. The party appealed to accompanied him to his
car, and testified that the 2 by 12 timber, which had been
spiked to the car as a partition between the jack and one
of the stallions, had been broken; that the rope around
the jack’s neck, by which he had been tied, was also broken ;
that the jack was lying upon his side under the stallion;
that they got him out and got him up. The evidence as
to the rough handling is very strong indeed, and the tes-
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timony as to the condition the animals were in when they
reached their destination we think was sufiicient to have
supported a larger verdict than was returned by the jury.
We also think that the evidence as to the condition the
horses were in when they reached their destination shows
that those injuries were chiefly the result of the rough
handling of the stock by defendant’s agents. The evi-
dence upon this point is so convincing that we think this
judgment would have to be affirmed upon the ground that
no other verdict would have been justified under the evi-
dence; so that, even if the court may have given instruec-
tions upon other branches of the case, which would have
been better not given, we cannot say that the giving of
them was prejudical error. This appears to be a proper
case for the application of section 145 of the code.

Upon the whole record, we are all of the opinion that
the judgment of the district court is right, and it is

AFFIRMED.

ALEXANDER A. M. BULGRIN BT AL., APPELLEES, V. ALMA
SCHLECHTE, APPELLANT.

Foep January 9,1911. No. 16,248.

Appeal: STARE DEcisis. Where the only gquestion presented on appeal
to this court is one of law which has already by frequent decis-
ions of this court become the settled law in thig state, it will not
ordinarily be again considered.

APPEAL from the district court for York county:
GEORGE F. CORCORAN, JUDGE. Affirmed.

C. F. Stroman, for appellant.
A. B. Taylor and A. G. Wray, contra.

FAWCETT, J.

The facts in this case, which the brief of defendant con-
cedes “are not in dispute,” are: Albert L. Bulgrin died
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intestate about October 25, 1889. At the time of his
death he was the owner of and occupied as a homestead
the southeast quarter of section 33, township 10 north, of
range 1 west, of the sixth P. M., in York county, Nebraska.
He left surviving four children, Alexander, Paul, Wanda
and Robert, and his widow, Emma. In the settlement of
his estate the probate court entered the following decree:
“It is therefore ordered, adjudged, and decreed that said
homestead of Albert L. Bulgrin, deceased, descend to
Emma Bulgrin, the widow of Albert L. Bulgrin, deceased,
in absolute title, subject to the incumbrance on the same,
and that she pay to the other heirs their shares as fol-
lows”: To the four children above named the sum of
$330.25 each. These sums she never paid. Later on she
married one Lewis Schlechte. Defendant was the issue of
said second marriage. About October 11, 1899, Emina
died, and in the settlement of her estate the county court
entered the following decree: “The court finds that the
deceased died seized of real estate as follows”—describing
the land as above set out. In that decree the county court
also adjudged that the four children of Albert L. and |
Emma Bulgrin, and the defendant, Alma Schlechte, were
the heirs of Emma, deceased, and that the five “are en-
titled to, and that the said property, both real and per-
sonal, descends to them equally, share and share alike.”
Plaintiffs brought this suit in the district court for York
county to quiet their title as against the decrees entered
by the county court. The court entered a decree in their
favor as prayed, and defendant, by her guardian ad litem,
appeals.

As stated in defendant’s brief, “the matter resolves it-
self into a question of law.” Defendant contends: (a)
That what is commonly known as the “Baker act” (laws
1889, ch. 57) was valid, and that the district court erred
in holding the decrees of the county court, entered under
the terms of the Baker act, void; (b) that the decrees of
the county court were never appealed from, and for that
reason the district court erred in permitting them to be
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assailed collaterally. The points presented and argued
by defendant have all been carefully considered and de-
cided adversely to her contention in Findcers . Bodle, 58
Neb. 57; Draper v. Clayton, 87 Neb, 443; Helriag v, For-
rester, 87 Neb. 438; and McFarlund v. Flaclk, 8T Neb. 432.
Under the above decisions, these questions are now fore-
closed in this state.
The judgment of the district court is
AFFIRMED.

RExEsgE, C. J., not sitting,

HAMILTON COUNTY, APPELLEE, V. AURORA NATIONAL BANK,
APPELLANT,

Frrep JaxNUAry 9,1911. No. 16,609,

1. Counties: DEerosits or PusLic Mo~xeEys. The purpose of article 111,
ch, 18, Comp. St. 1903, commonly called the “depositery law,” was
to provide a place for the safe-keening of public money; to obtain
interest thereon where it was possible to do so, and to relieve
state and country treasurers from liability as insurers of so much
of the public money as should be placed in denository banks.

INTEREST. The treasurer of H. county purchased,
with county funds which he was unable to place in depository
banksg, with the approval and authority of the county board, and
for the sole purpose of obtaining a safe place in which to keep
the public money, noninterest-bearing demand certificates of a
bank which in good faith had refused to qualify as a depository
under the provisions of article III, ch. 18, Comp. St. 1903. The
certificates were treated and used as cash by the treasurer in
transacting the county business and were paid in full on demand.
Neither the treasurer nor the bank in any manner profited by the
transaction. Held, That the bank was not liable to the county for
interest upon the public money with which the certificates were
purchased.

APPEAL from the district court for Hamilton county:
HARRY S. DUNGAN, JUDGE. Rcuversed.
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Hainer & Smith and C. P. Cruft, for appellant.

A. M. Post, Albert & Wagner and J. A. Whitmore, con-
tra.

FAWCETT, J.

Action by Hamilton county againstthe Aurora National
Bank to recover interest on public funds placed by the
county treasurer in the Aurora State Bank for safe keep-
ing. The plaintiff had judgment, and the defendant has .
appealed.

The record discloses the following undisputed facts:
That one J. B. Cunningham took office as treasurer of
Hamilton county in January, 1902, aud served four years;
that he was succeeded by one (George Wanek, who was
still in office when this action was tried; that the defend-
ant bank is the successor of the Aurora State Bank, with
which the transactions on which the plaintiff bases its
right of action were had; that during the incumbency of
the above named treasurers the county had on hand a
sum of money largely in excess of the amount for which
it could obtain county depositories nnder the provisions
of article III, ch. 18, Comp. St. 1903; that it was agreed
upon the trial, and is now conceded, that the county’s
safe and vault were manifestly unsafe for the keeping of
large sums of money; that the treasurer and the county
hoard used their utmost endeavors to secure depository
banks which would take all of the county funds and pay
interest thercon according to the terms of the depository
law; that they succeeded in securing some depositories,
but not a sufficicnt number having the necessary financial
strength to take all of said funds, and there was thus left
a large amount of public money in the hands of the county
treasurer to be otherwise kept and cared for; that after
the efforts of the county treasurer and the county hoard
to secure depository banks, not only in Hamilton county.
but in adjoining counties, sufficient in amount and finan-
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cial strength to take the surplus fund, had failed, the
county treasurer from time to time deposited such funds,
in his own name, in the Aurora State Bank, which had
not complied with the depository law, taking therefor
noninterest-hearing demand certificates of deposit, which
he immediately indorsed to himself as county treasurer,
and deposited in the county vault for safe-keeping; that
this was all done with the full knowledge of the county
board, and these certificates were in all respects used and
treated by the treasurer and the county board as cash, in
the transaction of the business of the treasurer’s office,
and were s0 treated in the settlements made, as provided
by law, between the treasurer and the county board; that
no money was taken from any depository bank and put
into demand certificates, but, on the contrary, the deposi-
. tory banks were at all times furnished with all the money
they could take under the law, and only the excess or
surplus funds were held in the demand certificates above
described ; that no profit or interest was realized by either
the county, the treasurer, or the bank, directly or indi-
rectly, from these transactions; that the certificates were
all paid in full on demand, and on the 1st day of Janu-
ary, 1908, the county had withdrawn from the Aurora
State Bank all of its public money so deposited, and the
bank did not owe the county anything, unless it was liable
for interest on the transactions above described; that
the treasurer and the county board acted in good faith
in the transactions above described, for the sole purpose of
safe-guarding the county funds; that none of the transac-
tions complained of was had with the defendant, the Au-
rora National Bank, which was organized as the succes-
sor of the Aurora State Bank some two months after the
county had withdrawn all of its funds from said last-
named bank and surrendered all of such certificates of
deposit to the bank for cancelation.
The only disputed question involved in this controversy,
as shown by the record, is the contention made by the
plaintiff that there was an agreement or conspiracy be-
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tween some of the banks of Hamilton county, including
the Aurora State Bank, not to qualify as depositories,
and thus obtain the use of the county money without the
payment of interest. Upon this point we have carefully
examined the record and are of the opinion that the
plaintiff failed to show any such conspiracy or agreement.
The only evidence in support of this claim is the testi-
mony of two witnesses, who stated, in substance, that at
a meeting of a part of the officers of some of the banks
doing business in Hamilton county they heard the presi-
dent of the Aurora State Bank say that the banks were
foolish to give bonds, because they would obtain the
money anyway, and would not have to pay any interest on
it. On cross-examination, however, the witnesses were
unable to state whether this occurred at or near the begin-
ning of Mr.- Cunningham’s term of office, or some two
years prior thereto, at a time when the banks had under
consideration the question of signing the official bond of
one Hammond, who was Cunningham’s predecessor in of-
fice, 'That these statements were made at the earlier date
is shown by the president of the Aurora State Bank, who
testified that the only meeting at which any such state-
ments could have occurred was held at the beginning of
Hammond’s term of office, when the question under con-
sideration was whether or not the banks of Hamilton
county would sign the treasurer’s official bond. When
we consider the testimony upon this point with all of
the other evidence in the case, and in the light of the es-
tablished fact that the banks, doing business at Aurora
during the official incambency of Treasurer Cunningham,
had more money of their own than they could proﬁtably
loan or invest, that the Aurora State Bank refused to take
the money in question if required to pay interest thereon,
we are of the opinion that this contention must fail.

It follows that, if any authority exists by which the
judgment of the district court can be sustained, it is
found in the provisions of section 18, art. III, ch. 18,
Comp. St. 1903, which then read as follows: “The county
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treasurer of each and every county of the state of Ne-
braska shall deposit, and at all times keep on deposit
for safe-keeping, in the state, national or private banks
doing business in the county, and of approved and re-
sponsible standing, the amount of moneys in his hands
collected and held by him as such county treasurer. Any
such bank located in the county may apply for the privi-
lege of keeping such moneys upon the following condi-
tions: All such deposits shall be subject to payment when
demanded by the county treasurer on his check, and by all
banks receiving and holding such deposits, interest shall
be paid amounting to not less than two (2) per cent. per
annum, upon the amount so deposited, as hereinafter pro-
vided, and subject also to such regulations as are im-
posed by law, and the rules adopted by the county treas-
urer for holding and receiving such deposits. It shall
be the duty of the county board to act on such appli-
cation, or applications of any and all banks, state, na-
tional or private, as may ask for the privilege of becom-
ing the depository of such moneys, as well as to approve
the bonds of those selected incident to such relation, and
the county treasurer shall not deposit such money or any
part thereof, in any bank or banks, other than such as
may have been so selected by the county board for such
purposes, if any such bank or banks have been so selected
by the county board, and on all deposits he may make in
any bank whatsoever, interest shall be paid at a rate
not less than two (2) per cent. per annum; and where
more than one bank may have been so selected by the
county board for such purpose, he shall not give a pref-
erence, to any one or more of them, in the money he may
so deposit, but shall keep deposited with each of said
banks, such a part of said moneys, as the capital stock
of such bank is a part of the amount of all the capital
stock of all the banks so selected, so that such moneys
may at all times be deposited with said banks pro rata,
as to their capital stock.”

Counsel for plaintiff strenuously contend that the
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¢lause, “and on all deposits he may make in any bank
whatsoever, interest shall be paid at a rate not less than
two (2) per cent. per annum,” renders the defendant ab-
solutely liable for the interest sought to be recovered in
this action. It is argued that it was contemplated by the
legislature, when it passed the depository law, that the
state and county treasurers, notwithstanding its provi-
sions, would deposit the public funds in banks other than
designated depositories, and for that reason inserted
therein the clause last above quoted. We are of the
opinion that this argument is unsound. To so hold would
be to convict the legislature, when passing a law for the
relief of treasurers which would enable them to avoid
liability for public funds by depositing them in accord-
ance with such law, of believing that they, the treasurers,
would deliberately violate the law and thereby lay them-
selves liable to criminal prosecution. No such thought,
in our judgment, was in the minds of the legislature when
the act under consideration was passed. On the contrary,
we think that the purpose of the act was to provide a
place for the safe-keeping of the public money; to obtain
interest thereon where it was possible to do so, and to re-
lieve the treasuver from liability as au insurer of so much
of the fund as should be placed in depository banks. If
“the bank, during the time referred to, had more money of
its own than it could profitably use, there was no incen-
tive for it to enter into any unlawful combination to ob-
tain the county funds, the obtaining of which, to lie idle
in its vaults, would simply impose upon it increased labor
and added responsibility. It is immaterial that, while
this money was being from time to time deposited, the offi-
cers of the bank obtained the knowledge that the treasurer
was holding and using the certificates as county funds.
Nor do we think that the fact that the money was so
deposited should, in the light of the other facts shown, be
regarded as evidence of any trick or attempt to deceive
on the part of either the bank or the treasurer. It is as if
the bank had said to the treasurer, “We will not have




286 NEBRASKA REPORTS. [Vor. 88

Hamilton County v. Aurora Nat. Bank.

any dealings with you as treasurer, but if you want us to
act as custodian, for you, of the county money, for which
you are personally responsible, which you have not been
able to deposit in depository banks and for the safe-keep-
ing of which the county has failed to provide you a safe
place, we will accommodate you, but we will only deal
with you as an individual, and not as treasurer.” The
depositing of the money in the bank by the treasurer, as
was done, did not relieve him or his bondsmen of any lia-
bility whatever. If the bank had failed while it held
such deposits, the treasurer and his bondsmen would have
had to make the loss good to the county. The treasurer
was in a most unfortunate situation. If he had not been
able to make some such arrangement as was made with
the bank, he would have been compelled to either resign
his office or to run a risk of loss by robbery, which we
do not think he could have induced any bondsmen to
assume. This case impresses us as one of absolute fair
dealing between the bank and the county treasurer. The
bank had no use for the money and did not want it. The
treasurer was afraid to keep it in the county vaults. As
a personal accommodation to him, the bank acted as his
custodian for its safe-keeping, and we do not think it
thereby became any more liable for interest upon the
deposit than would a safety deposit vault company if it
had rented the treasurer space in its vaults for the cus-
tody of county funds. Furthermore, this action of the
bank and county treasurer was fully approved and rati-
fied by the county board. They realized the situation as
fully as did the bank and the treasurer. The deposit was
not made by the treasurer and accepted by the bank
clandestinely, but was done openly and with the full
knowledge, acquiescence and approval of the county
board.

In State v. Hill, 47 Neb. 456, in paragraphs 16 and 17 of
the syllabus by Post, C. J., we held: “(16) A state treas-
urer who on taking charge of the office, instead of demand-
ing the funds due from his predecessor in cash, accepts
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in payment thereof certificates of deposit issued by a bank
in which such funds have been deposited for safe-keeping,
is chargeable upon his bond for the amount of such pay-
ment, and his liability therefor is not affected by the fact
that he is unable to realize the money upon such certifi-
cates by reason of the subsequent failure of said bank.

“(17) Such a transaction, if in good faith by both par-
ties, amounts to a settlement within the meaning of the
statute, which will, to the extent of the payment so made,
relieve the retiring treasurer, since the state is not entitled
to concurrent remedies upon the bonds of sucgessive offi-
cers to enforce the same liability, and whatever is in such
case sufficient in law to charge the incumnbent will operate
per se to discharge his predeccessor.”

We think the rule there announced is applicable here.
Under that rule the deposit by Mr. Cunningham of the
money in the bank for safe-keeping upon certificates of de-
posit issued by the bank did not affect his liability nor
that of his bondsmen upon his treasurer's bond. Even if
so depositing the money were contrary to law, which we
do not decide, such act could be ratified by the county,
and if such transaction were in good faith on the part of
both himself and the county board fully adjusted and a
settlement Detween them had, and the money so deposited
all received by the county, such settlement, under the
above rule, absolutely relieved Mr. Cunningham from all
liability to the county for such transaction, and we have
so held in Hamilton County v. Cunninghaimn, 87 Neb. 650.
This being true, then by parity of reasoning the bank, by
its prompt payment of the funds on demand, was also re-
lieved of all liability. If this transaction of depositing
the money in the bank by Cunningham was in violation
of law, as claimed, both Cunningham and the bank were
parties to such violation, and would be equally liable
therefor; and if the transaction, being in perfect good
faith, were such that by its ultimate result either of the
parties thereto was released, we see no escape from hold-
ing that both were released.
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We think it must be conceded that the bank cannot,
under the evidence before us, be held liable for interest,
unless clearly made so by the aet above set out; and to
our minds the legislative intent in the enactment of the
clause over which the eontention in this case has arisen
is far from being clear. Inconsistent expressions may be
found in the statutes regarding the duty of the county
treasurer in keeping the money of the county. It is im-
possible to construe literally all of the language used by
the legislature. It is unnecessary to decide in this case
whether section 21 of the act should be construed to for-
bid the deposit of money in banks not selected by the
county board as depositories when there are no regularly
selected depositories in which the treasurer can deposit
the county funds, nor is it necessary to determine the
proper construction of the first clause of section 18 of the
act, or the effect of the amendment of that section by the
act of 1903, which forbids depositing money in other
banks wlhen there are depository banks in which the
money can be kept. As we view the act, the whole intent
and purpose of the scection and following sections appear
to be that of securing the county funds by depositing
them in banks which have qualified by giving the regular
security. Section 18 prescribes a particular class of
banks in which such deposits should be made. Section
21 renders it criminal to profit by depositing elsewhere.
Construed consistently with other statutes on the same
subject, the sentence in section 18 “and on all deposits he
may make in any bank whatsoever, interest shall be paid,”
appears to have reference to depository banks, and it
would seem that it was not the purpose of the legislature
to so radically change the true subject of the section and
sentence as to encourage deposits in violation of law to
the extent of providing for the payment of interest on
such deposits. It would be an aromaly to declare a par-
ticular act c¢riminal and at the same time anticipate the
violation of the law by the performance of that act.
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The judgment of the district court is reversed and the
case remanded for further proceedings.
REVERSED.
Rosg, J., not sitting.

BARNES, J., dissenting.

I am unable to concur in the majority opinion, and
briefly state some of the reasons for my dissent. In con-
struing statutes the court should take account of the con-
ditions existing prior to their enactment, the mischief
sought to be prevented thereby, and the means adopted to
accomplish that purpose. To that end courts are re-
quired to make use of the knowledge common to all per-
sons of such existing conditions. It is a well-known fact
that for many years prior to the enactment of our de-
pository law, in its original form, it had been the univer-
sal custom of our state and county treasurers to deposit
the public moneys in such banks as would pay them the
highest rate of interest thereom, to convert this interest
to their own use, and thus inecrease their salaries and
fees beyond the compensation allowed them by law. This
practice had, in many instances, resulted in loss of the
public funds, and many unsuccessful suits had been in-
stituted to recover the interest thus converted to the use
of such officers. It therefore seems clear that the legis-
lative purpose in passing the depository act of 1901 was
to provide a safe place for keeping the public money, to
obtain interest thereon to the use and benefit of the pub-
lic, and prevent the appropriation of such interest by the
public officers. The effect of the original act was to im-
mediately put a stop to the payment of interest to treas-
urers on public funds deposited in banks, and interest at
the rate of 2 per cent. per annum was thereafter paid
to the counties by depository banks. In the course of
time it was ascertained, and it became a well-known fact,
that many banks were practically annulling the provi-
sions of the depository law by assisting in the election of
county treasurers who were friendly to them, and by

22 -



290 NEBDRASKA REPORTS. [VoL. 88

Hamilton County v. Aurora Nat. Bank,

then refusing to qualify as county depositories, under
the provisions of that uct, they were obtaining the use
of public money without the payment of any interest
whatsoever. When this course had heen pursued to such
an extent that it also became a matter of common knowl-,
edge, the legislature amended the depository law by the act
of 1903, and inserted therein the clause that, on all deposits
the treasurer may make in any bank whatsoever, interest
shall be paid at the rate of 2 per cent. per annum. Con-
struing the amendment in the light of the conditions
above mentioned, which were then well known and under-
stood, and which the courts vhould not refuse to recog-
nize, we are of opinion that it was the intention of the
legislature to make the amended act apply to transactions
like those in the case at bar, and thus prevent the banks
by the adoption of any scheme or device, and irrespective
of any condition whatsoever, from obtaining the use of
the public money without the payment of interest thereon.
It will not do to say that the amendment in question was
intended to apply alone to depository banks, for that mat-
ter was fully covered by the terms of the original act. Tt
is conceded by the majority opinion that the officers of the
defendant bank well knew that treasurer Cunningham
was, as a matter of fact, by the purchase of the certificates
in question, depositing the county money in their hank
for safe-keeping. It is said that the bank had no use for
this money, and obtained no benefit from such deposits.
With this I cannot agree. The testimony discloses that
the bank did not need the money for the pwrpose of ex-
tending its loans, and that is as far as the evidence goes.
It must be conceded, however, that the deposit of thisx
money, amounting at times to as much as $30,000, did
benefit the bank. It swelled the amount of its available
assets; it enabled it to increase the amount of its bank-
ing business; and was a benefit to its financial standing.
It follows that it is no hardship for the bank to be re- .
quired to pay interest at-the rate of 2 per cent. per annum
on the average daily balances of the funds so deposited
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therein from and after April 3, 1903, at which time the
amendment in question became opemtlve It may be sug-
gested that the amendment of 1909 repealed the section
of the depository law in which the clause in question
is found. I am satisfied, however, after an examination
of this matter, that the intention of the legislature was
not to repeal that section, but to repeal another and dif-
ferent section of the depository law, and, where such
intention is clear, it is the settled law of this state that
the repeal will operate only upon the section which was
intended to be repealed. We think, however, the sug-
cestion is wholly immaterial, because if, as contendcd the
section containing the clause in question was repealed,
such repeal did not destroy the causes of action which had
accrued thercunder prior to the adoption of the amend-
ment of 1909. Section 6971, Ann. St. 1909, provides:
“Whenever a statute shall be repealed, such repeal shall
in no manner affect pending actions founded thereon,
nor causes of action not in suit that acerued prior to
any such repeal, except as may be provided in such re-
pealing statute.” It seems to me that the majority
opinion in effect nullifies the provisions of the depository
law, and, if carried to its legitimate conelusion, will per-
mit the continuance of those reprehensible practices which
it was especially enacted to prevent.

I am of opinion that the defendant bank should be
held liable for the payment of 2 per cent. annual in-
terest on the daily balances of the public money of Ham-
ilton county deposited therein from and after the adop-
tion of the amendment of 1903; that the judgment of the
district court should be revelbul and the cause remanded
to that court, with directions to take an account of the
amount of interest thus due from the bank to the county
and render a judgment accordingly.

Roor, J., concurs in this dissenting opinion.
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IrA E. TASH, APPELLANT, V. LUTtiER P. LUDDEN ET AL,
APPELLEES.

FiLEp JANUARY 9, 1911. No. 16,858.

1. Schools: NozMAL ScH0OLS: VALIDITY OF STATUTE. April 5, 1909, the
legislature passed an act to establish and locate an additional
state normal school; and, supposing at the time that another act
passed April 1, 1909, creating the “Normal Board of Education,”
was a valid act, and that such board .was the one upon which
would devolve the carrying into effect of the said first named act,
its name was used in said act. By subsequent proceedings in
this court, in State v. Majors, 85 Neb. 375, the act of April 1,
1909, was held unconstitutional and void. Held, That the act of
April 5, 1909, v as nct invalidated by the mistake of the legislature
as to name, and that the duty of carrying it into effect devolved
upon the existing board, defendant herein.

LocatioN: COXSTRUCTION OF STATUTE. The act of
April 5, 1909, provided that cities and towns competing for the
location of the state normal school should file their applicationg
with the secreiary of the Normal Board of Education within 60
days after the said act became efiective. Held, That time was not
of the essence of the thing to be done, and that such provision
was directory merely, and not mandatory.

3. - : : . And the fact that prior to the
decision of this court in State v. Majors, 85 Neb. 875, on November
15, 1909, the Board of Education was unwilling to take the respon-
eibility of establishing and locating the school provided for in
said act did not deprive said board of its right to thereafter
proceed with the discharge of the duties enjoined by said act.

4, : : : . And the fact that the city of
Chadron ﬁled its application with the “Normal Board of Educa-
tion,” instead of with the Board of Education, did not preclude
such city from having its application considered by the Board of
Education after it had resumed the exercise of its powers and
functions, it appearing that said application was received and filed
by said board before it had taken any action in the premises.

5. : : : . And the failure of defendant
board to v151t the various cities and towns competing for the
location of the state normal school and select a site for the
location of said school within the time specified in the act of the
legislature was immaterial, as the later visitation of such points
and selection of such site accomplished the substantial purposes
of the statute,
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6. Corporations: PowEr To DISPOSE OF PROPERTY. All corporations
capable of taking and holding property have the jus disponendi
as fully as natural persons, except so far as they are restrained
by statute, or are prohibited by their articles of incorporation
or outstanding contracts; and under this general power a cor-
poration may dispose of the whole of its property for any law-
ful purpose.

7. Colleges and Universities: POWER TO Di1spoSE OF ProPERTY. A col-
lege incorporated by the statutory number of resident freeholders,
for “the promotion of Christian education by harmoniously
developing the moral, mental and physical powers of those who
ghare its advantages,” which obtains its real estate by purchase
and receives its title thereto in an unconditional warranty deed,
and whose trustees are elected ‘“by the Northwestern Association
of Congrezational Churches in Nebraska,” and which obtains a
congsiderable portion of its funds by soliciting and obtaining
«written subscriptions by way of contributions from people of alt
denominations and of no denomination, which were given and
paid in the treasury of the corporation without any written con<
dition, trust, purpose or obligation, except that the same were
to be used for the purposes of the corporation in purchasing land,
erecting buildings, putting them up and supplying the school,”
does not thereby become a religious, sectarian or eleemcsynary
corporation or institution, so as to preclude a sale by the trustees
of said corporation of any or all of its property, real or personal,
which sale will not divert the property from the purpose for
which it was obtained and used by such corporation.

8. Schools: NorMAL Scmoors: LocarioN. The evidence examined and
get out in the opinion as to the acts of the Board of Education,
defendant herein, subsequent to the decision of this court in
State v. Majors, 85 Neb. 375, in relation to the establishment and
location of an additional mormal school at Chadron, held within
the scope of the powers delegated to such board by the act of
April b, 1909.

~ AprpeAL from the district court for Lancaster county:
LiNcoLN Frost, JUpGE. Affirmed.

C. C. Flansburg, for appellant.

Arthur T. Mullen, Attorney General, Grant G. Martin,
Frank M. Hall and Albert W. Crites, contra.
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FAWCETT, J.

By the act of June 20, 1867, the legislature established
and located the first state normal school at Peru. Laws
1867, p. 80. By the act of April 8, 1903, the legislature
authorized the Board of Education to establish and locate
one additional normal school. Laws 1903, ch. 90. TUnder
the latter act, what is known as the “Kearney Normal
School” was established and located in that city. April
5, 1909, the legislature passed an act to establish and
locate an additional state normal school “at some suitable
location west of the east line of the Sixth congressional
district and north of the 42 parallel of latitude in the state
of Nebraska.” TLaws 1909, ch. 126. April 1, 1909, the
legislature passed an act creating a board to be known
as the “Normal Board of Education,” and providing that
such board “shall have control and dn ection of the normal
education of the state, including normal schools and
junior normals, and which board shall succeed to and
take the place of and exercise the powers of the present
‘Beard of Education,” as herein provided. Said ‘Normal
Board of Education’ shall be composed of seven members,
five of whom shall be appointed by the governor, by and
with the advice and consent of the senate. The state treas-
urer and state superintendent of public instruction shall
be, by virtue of their office, members of the said board.”
Lm\s 1909, ch. 125. The act last above noted was passed
with an emergency clause, and provided that “the five per-
sons first appointed by the governor as members of said
board, shall be appointed within ten days after this act
takes effect and before the adjournment of the present
session of the legislature if practicable.” In accordance
therewith the governmor appointed the five members pro-
vided for, and they were confirmed by the senate. One
of the members so appointed was Senator Thomas J.
Majors, a member of the senate, who participated in the
passage of said act. The attorney general, believing that
the duties of the “Board of Education” and of the “Normal
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Board of Education” were conflicting, and that the
validity of the act creating the latter board was doubtful,
instituted proceedings against Senator Majors and the
other gentlemen holding as members of the Normal Board
of Education by appointment of the governor to de-
termine the validity of the act referred to. The result was
that on November 15, 1909, this court decided that the
said act of April 1, 1909, creating the said “Normal Board
of Education” was unconstitutional and void. State v.
Majors, 85 Neb. 375. During the pendency of the suit of
State v. Majors, neither board attempted to perform any
of the functions of their office, except to receive and file
such papers and documents as might be tendered.
Section 2 of the act of April 5, 1909 (laws 1909, ch.
126), providing for an udditional state normal school,
reads as follows: “Within sixty days after this act takes .
effect the various towns, villages and cities in the afore-
said territory competing for the location of said normal
school shall transmit to the secretary of the Normal Board
of Education in a sealed envelope an application for said
normal school together with such other information as
may be deemed proper together with a good and sufficient
bond for a deed to the state of Nebraska for 80 acres of
land to be used perpetually for a site for said school in
the event that such city, town or village is finally selected
within ten days after September 1, 1909. The normal
school board shall visit the various villages, towns and
cities competing for said mormal school and said bhoard
shall select therefrom a site for said school, said board
shall be governed in the selection of said site by the edu-
cational interests of said territory and the state of Ne-
braska. Before any proposal shall be definitely accepted
the city, village or town making such proposal shall pre-
sent a good and sufficient deed of conveyance of said site
to the state of Nebraska, free and clear of all liens and
incumbrances, and an abstract of title to be examined and
approved by the attorney general. The said board shall
forthwith thereafter employ a competent architect to



296 NEBRASKA REPORTS.

[VoL. 88

Tash v. Ludden.

prepare plans and specifications for a suitable building
or buildings, and upon the adoption of the same the board
shall at once advertise for sealed proposals for the erection
and completion of said building or buildings in accord-
ance with such plans and specifications, and shall let the
contract to the lowest approved bidder therefor, who
shall be required to enter into a written contract for the
erection and completion of said building or buildings in
accordance with the plans and specifications adopted by
said board. Said contractor shall be required to give a
bond for the faithful performance of the contract, to be
approved by the board, in such amount as it shall pre-
scribe. Said board shall have authority to employ an
architect to superintend the construction of said building.
Upon the completion of the transfer of the site to the
- state, the said board shall so notify the auditor of public
accounts in writing.”

The passage of the act for the creation of an additional
normal school brought into the field six competitors for
the location thereof, viz., Ainsworth, Alliance, Chadron,
Crawford, Gordon, and Rushville. The city of Alliance
filed its application with both boards. The city of Chad-
ron and the other competitors filed their applications with
the Normal Board of Education alone, but after the de-
cision in State v. Majors, these applications were all
transferred to the Board of Education, and, having been
received by that board before any steps were taken by it
in the premises, the essential requirement of the act, in
that particular, was complied with. After the decision of
this court in State v. Majors, the Board of Education re-
assumed its duties and functions. The city of Chadron
filed with its application a bond for a deed to the state
of Nebraska of 80 acres of land, in accordance with the
terms of section 2, supra. After reassuming the exercise
of its powers and functions, the defendant board notified
all competing towns that applications would be received
and considered, as required by said act. On or about
January 3, 1910, defendant board commenced thejr round
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of visitation and visited all of the cities and towns above
enumerated. After considering all the advantages and
disadvantages of each location tendered, the board selected
the city of Chadron as the site for such normal school, and
immediately notified the various competing towns and
cities of such selection. The 80 acres of land proposed to
be donated by the city of Chadron has for 15 or 20 years
last past been owned by the Chadron academy, a corpora-
tion with its principal place of transacting its business in
the city of Chadron, and incorporated for “the promotion
of Christian education by harmoniously developing the
moral, mental and physical powers of those who share its
advantages; the erection and maintenance of such build-
ings and structures as may be deemed necessary, and to
purchase real estate as a site therefor; and especially to
do all things necessary or expedient for the benefit and
development of an educational institution.” The articles
of incorporation provided that the existence of the cor-
poration should commence on the 24th day of July, 1888,
and continue indefinitely. It further provided that the
business of the corporation “shall be conducted by a board
of twelve trustees to be elected by the Northwestern Asso-
ciation of Congregational Churches in Nebraska at such
time and place, and in such manner, as shall be prescribed
by the constitution and by-laws of said corporation.”
After deciding that the city of Chadron was the proper
place for the location of the mnormal school, defendant
board imposed some additional conditions upon the city.
The city at once furnished the board a good and sufficient
bond that it would comply with such additional conditions.
This bond and the bond for a deed were both duly ap-
proved by the board. Abstracts of title to the land ten-
dered were then furnished the board by the city, and were
at once delivered by the secretary of the board to the at-
torney general for his examination and approval. At the
time of the commencement of this suit, the attorney gen-
eral had not completed his examination of such abstracts,
and hence had not approved the same,



298 NEBRASKA REPORTS. [VoL. 8%

Tash v. Ludden.

Plaintiff Bzves his elaim for an injunction restraining
the board from locating the normal school at Chadron
upon the following grounds: “Iirst. Appellees had no
power or authority to select a site or to take any action
whatever under the law, the sole right of selection being
vested in another tribunal, to wit, the ‘Normal Board of
Education.” Second. The land offered as a site belongs
to an elecmosynary institution holding title in trust,
without any authority to sell and convey, and the state
could not take title through said deed. Third. Appellees
selected a site, chose an architect, approved his plans for
a building, and appropriated $30,000 for its erection be-
fore the title was approved or passed upon by the attorney
general.”

The case was commenced in the district court for Lan-
caster county. Trial to the court. TFinding and decrec
for defendant, and plaintiff appeals.

It is urged by defendants that plaintiff, in his capacity
as a taxpayer and president of the Alliance Commercial
Club, is not entitled to maintain this suit; and, further,
that tho petition showing that the db%tract of tltle which
had been furnished was in the hands of the attorney gen-
eral, but had not yet been examined and approved by
him, the suit was premature, and plaintifP’s petition was
properh dismissed for that reason alome. Inasmuch as
important educational interests of the state are involved,
and for the purpose of avoiding possible further litigation,
we will not follow the line of least resistance by dispos-
ing of the case upon either of the points named, but will
consider it upon the merits; and in doing so we will con-
sider plaintiff’s contentions in the order above set out.

First. Had defendant board authority in the premises?
It is contended by plaintiff that, by the passage of the
-act of April 1, 1409, the legislative purpose was to create
the Normal Board of Education in addition to the existing
Board of Education. He argues that there can be no
doubt about this, because the language of the statute ig
“created a board.” He further says: “But whether the
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legislature intended to ‘create’ a new tribunal, as stated
in the act, or merely to substitute the ‘Normal Board of
Eduecation’ for the existing Board of Education, is, for
the purpose of this discussion, entirely immaterial, as the
legislative intent manifested by this act was certainly to
do one or the other.” In this statement we concur. It
was undoubtedly the “intent” of the legislature to either
create a new hoard, or to substitute a new board for the
existing board; but the trouble is, by failing to comply
with constitutional requirements, it failed to do either.
The fact that the governor appointed a “Normal Board
of Education” before the act creating it was declared
invalid by the judgment of this court does not alter the
fact that the legislature failed to abolish or supersede the
existing board by either creating a new board in addition
thereto, or by substituting a new board therefor. This
being true, we think this case must be considered as though
the act of April 1, 1909, had never been passed; and, in
determining whether the board of education has proceeded
according to law in locating a normal school in the city
of Chadron, we must look alone to the act of April 5, 1909.
Looking at that act, the question arises: What did the
legislature have in contemplation when it passed and
what was its purpose in passing it? That intent and pur-
pose we gather from the title to the act, which reads:
“An act to establish and locate an additional state normal
school at some suitable place as hereinafter provided and
to provide for the erection of buildings, payment, main-
tenance and receiving donations for same, and to pro-
vide an appropriation therefor.”” That was what the
legislature had in mind and what it purposed doing.
Nebraska is a state of large dimensioms. Its extreme
length is 420 miles, extreme width 208 miles, and total
area 77,520 square miles, of which 712 square miles only
are water. Peru, the location of the first normal school,
ig in the southeast corner of the state, about 60 miles in
an air-line from Lincoln, the capital of the state. Kear-
ney, the location of the second normal school, is south
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and a little east of the center of the state, 120 miles in an
airline from TLincoln. Chadron is in the northwest cor-
ner of the state, 355 miles in an air-line from Lincoln.
From Chadron to Keuarney, the location of the nearest
normal school, is 250 miles in an air-iine. These distances
will show the reasons actuating the legislature in desiring
to locate a third normal school in the northwestern por-
tion of the state. While that portion of the state is more
sparsely settled than the eastern and central portions, the
people residing within the boundary described in the act
are as much entitled to the benefit of state normal school
privileges as the residents of other portiens of the state;
but their great distance from the other normal schools
and the expen ¢ attendant upon sending their children to
those schools have in many cases been prohibitive. In
order to ameliorate their condition and to put them upon
an equal footing with their more fortunate fellow citizens
in the eastern and middle portions of the state, the legis-
lature wisely and very justly provided by the act under
consideration for a third normal school for their benefit.
The purpose of the act under consideration, therefore, was
the establishment of a normal school within the territory
designated. That was the sole and controlling purpose;
and, inasmuch as the legislature itself, while it might have
located the school at a particular place, could not attend
to all of the details of its location, that duty was naturally
assigned to the school board. Believing at the time they
passed that act that the act of April 1, 1909, was a valid
act, and that the name of the board upon which would
devolve the carrying into effect of the act it was then
passing was the “Normal Board of Education,” that name
was used in the act. We think it would be trifling with
the acts of the legislature for the court, on account of this
nonessential mistake in denominating the board, to nullify
the act and thereby prevent the carrying out of the wise
and just purpose of the legislature. We are unwilling to
do so.

It is further contended by plaintiff that neither board
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visited any town, city or village competing for said place
within ten days after September 1, 1909, or selected any
site for said school from any of said competing places dur-
ing the year 1909. The failure of the “Normal Board of
Education” to act was entirely immaterial; and such
failure on the part of the existing board did not in any
manner affect the validity of its subsequent acts. The
reason for its failure to act was the pendency of the suit
of State v. Majors, and we think it was fully justified in
awaiting the decision in that case before entering upon
the work of selecting a site and contracting for the estab-
lishment of so important a state institution as a normal
school. Time was not of the essence of the thing to be
done. It was directory merely. It could not have been
the intention of the legislature that, if the board for any
reason was unable to visit the various cities and towns
competing for the location of the school within the ten
days, tlie act should fail. To illustrate: The act gave
competing points until and including August 31, within
which to file their applications. Six cities and towns had
filed such applications. Others might have filed. Sup-
pose applications had been filed on the last day of August
and the Loard had started out on the morning of the next
day to visit the several cities and towns for the purposc
of examining the lands tendered and making an investigu-
tion of the situation and circumstances surrounding each
application and the desirability of each competing point
as a location for the school, and, by reason of the number
of applicants and the distances between the several points,
they were unable to complete the visitution and make =a
proper examination of each proposed site within the pre-
scribed ten days, could it have been the intention of the
legislature that they should either make a superficial ex-
amination only, or neglect entirely to visit some of the
competing points? The mere statement of the proposi-
tion is its own answer. The authorities are numerous and
uniform, as stated by Cooley, Constitutional Limita-
tions (6th ed.) p. 92: “Those directions which are not of
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the essence of the thing to be done, but which are given
with a view merely to the proper, orderly, and prompt
conduct of the business, and by a failure to obey which
the rights of those interested will not be prejudiced, are
not commonly to be regarded as mandatory; and if
the act is performed, but not in the time or in the precise
mode indicated, it may still be sufficient, if that which is
done accomplishes the substantial purpose of the statute.”
In the case at bar, “the essence of the thing to be done”
was the visiting of the competing points and the selection
of a site for the school provided for in the act. The fail-
ure to make the visitation and selection within the time
specified in the act did not prejudice the rights of any one,
but when made at a later date “it accomplished the sub-
stantial purposes of the statute.” We therefore hold that
the defendant board had full power and authority to pro-
ceed under the act in question, to select a site and to take
any and all other steps necessary to carry the act into
effect. ,

Second. Did the Chadron Academy have authority to
sell the land in question to the citizens of Chadron and
to deed the same by their direction to the state? It is
argued by plaintiff that the Chadron Academy was an
eleemosynary institution, and held its property in trust,
without any authority to sell and convey. In this conten-
tention we are unable to concur. The Chadron Academy
was organized and incorporated in 1888, under chapter 16,
Comp. St. 1887. Section 15 of that chapter reads: “Any
number of persons, not less than five, desiring to establish
a college, university, normal school, or other institution
for the purpose of promoting education, religion, morality,
agriculture or the fine arts, may, by complying with the
provisions of this subdivision, become a body corporate
and politic with perpetual succession, and may assume
a corporate name by which they may sue and be sued,
plead and be impleaded in all courts of law and equity;’
may have a corporate seal, and the same alter and break
at pleasure; may hold all kinds of estate, real, personal or
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mixed, which they may acquire by purchase, donation,
devise, or otherwise, necessary to accomplish the objects
of the incorporation, and the same to dispose of and con-
vey at pleasure.” This section has remained intact from
the date of its first enactment to the present time, and
still appears as section 15, ch. 16, Comp. St. 1909. At the
beginning of the trial it was stipulated between the
parties that the cause should be submitted to the court
upon its merits “upon the pleadings, and the following in-
struments and evidence: First, the petition of the plain-
tiff; second, the affidavit of Luther P. Ludden to dis-
charge tlie temporary restraining order, together with all
the exhibits thereto annexed; third, the stipulation of the
parties filed March 30, 1910, and the certified copy of a
deed from Judson K. Deming and wife to the (‘hadvon
Academy.” The stipulation filed March 30, referred to,
provides: “That the following shall be deemed and taken
as facts in addition to those embraced in the affidavits of
the parties: That the Chadron Academy solicited and ob-
tained written subscriptions by way of contributions
from people of all denominations and of no denomination,
which were given and paid in the treasury of the corpora-
tion without any written condition, trust, purpouse or
obligation, except that the same were to be used for the
purposes of the corporation in purchasing land, erecting
buildings, putting them up and supplying the school.
That the Chadron Academy was a corporation formed
without stock or stockholders, or dividends or gain.”
The deed from Deming and wife to the Chadron Academy,
referred to in the stipulation, is an ordinary short-form
warranty deed, and is made for a consideration of $3,200.

It will thus be seen that there is no foundation for plain-
tiff’s second contention that “the land offered as a site be-
longs to an eleemosynary institution, holding title in
trust, without any authority to sell and convey.” There
is nothing in the deed to the academy, nothing in the
character of the donations it received, nothing in its ar-
ticles of incorporation, nor anything in the statute which
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forbids or even by implication prohibits the academy from
selling the land in question, precisely as was done in this
case. On the contrary, the authority is clearly given
by the statute, “the same to dispose of and convey at
pleasure.” The corporation was formed by six resident
freeholders of Dawes county, and the fact that in the
articles of incorporation it was provided that their board
of trustees were to be elected “by the Northwestern
Association of Congregational Churches in Nebraska,” is
not sufficient to constitute it a sectarian or religious cor-
poration; nor will. the purposes to which the land will be
appropriated, when it is used for a state normal school,
be any violation or change of the purposes for which the
corporation was formed, viz, “the promotion of Chris-
tian education by harimoniously developing the moral,
mental and physical powers of those who share its ad-
vantages.” This is a Christian country, Nebraska is a
Christian state, and its mnormal schools are Christian
schools; not sectarian, nor what would be termed religious
schools; nor was the Chadron Academy such a school.
The Chadron Academy had full authority to sell and con-
vey the land, as proposed; and in so doing it will not be
causing it to be devoted to any other or different pur-
pose than that for which it was used while still held by
it. Instead of being a detriment to those attending the
school, the change will be of incalculable benefit to them.
The Chadron Academy, as the record shows, has never
paid its way. The establishment of the normal school at
Chadron and the taking of the land off its hands and
devoting it to educational purposes, under the laws of the
state, will be a godsend to it. At the time these negotia-
tions began, its indebtedness had steadily increased to a
total of about $17,000, the principal part of which seems
to have been represented by a mortgage given to a church
extension society. The consideration paid by the citizens
of Chadron was $7,000, which sum the'extension society
agreed to accept and release its mortgage, thus satisfying
the debt, The academy seems therefore to have been con-
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tinuing its operations by the grace of its creditors, and it
is a fair presumption that in its encumbered condition
it could not provide its students with anything like the
advantages or facilities for “harmoniously developing the
(their) moral, mental and physical powers,” as will be
afforded them by a normal school endowed with the wealth
of a great state.

In People v. President and Trustees of the College of
California, 88 Cal. 166, the supreme court of California
had before it a case substantially on all fours with the
case at bar. In the syllabus it is held: ¢All corporations
capable of taking and holding property have the jus dis-
ponendi as fully as natural persons, except so far as they
are restrained by statute. Under this general power, a
corporation may dispose of the whole of its property for
any lawful purpose. * * * Tt was for the president
and trustees of the College of California to decide whether
the public interest would be subserved by dissolving the
corporation and devoting its property, after the payment
of its debts, to the support of the state university.” The
opinion of the court, by Crockett, J., contains so much
discussion applicable to the case at bar that we will not
weaken the opinion by quotations therefrom, but refer
to it as a clear and able discussion of the question under
consideration here. It is so clearly in point and its
reasoning appears to us so sound that we refrain from
further citations. Without further discussion of the sub-
ject, we hold that-the Chadron Academy had full power
and authority to sell and convey the land in contreversy
for the purposes for which such sale was made.

Third. Under this assignment it is contended that the
appellees selected the site, chose an architect, approved
his plan for a building, and appropriated $30,000 for its
erection before the title was approved or passed upon by
the attorney general. It is true that the defendant board
selected the site and chose an architect, but the evidence
does not sustain the charge that defendant board had ap-
proved the architect’s final plans for a building or that it

23
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had appropriated $30,000 for its erection. The proceed-
ings of the board, which are introduced in evidence, show
that the bhoard received bids from several architects for
the new normal building at Chadron and the administra-
tion building at Peru; that the hids of Mr. Bair and Mr.
Berlingliof were identical; whereupon a motion was duly
made, seconded and adopted, “that the board accept the
offer of Mr. Berlinghof.” At the next meeting of the
board the minutes recite: “Mr. Derlinghof presented the
preliminary studies for the new building at Chadron.
After considering the sume, Mr. Ludden moved and Mr.
Brian seconded: That the studies as presented be ap-
proved and that the architect be instructed to prepare
plans in accordance therewitl,” So far as the evidence
before us shows, this is the limit to which the board had
gone in approving plans for a building. As to the charge
that the board had appropriated $30,000 for the erection
of the building, the record stands thus: DBy section 4 of
the act under which the board was proceeding, the legisla-
ture appropriated the sum of $35,000, or so much thereof
as might be necessary for the purpose of carrying into
effect the provisions of the act. At a meeting of the board
on Iebruary 8, 1910, we have this record: “Mr., Ludden
moved and Mr. Bishop seconded: That the blank for the
amount of the cost of the building at Chadron be filled
in at $30,000. The motion was adopted.” DBy this
action all that the board did was to determine that they
would use only ¥30,000 of the $35,000 appropriated by the
legislature, for the construction of a building at Chadron.
The fact that the board took the preliminary steps above
outlined before the attorney general had passed upon the
abstracts was not sufficient to warrant plaintiff in bring-
ing this suit. They had not yet actually appropriated the
$30,000, but had simply designated that as the amount
beyond which they would not gu, and so that the board
would have a standard by which to guide the architect in
the preparation of his final plans and specifications, and
to guide the board itself in calling for bids thereupon and
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in ultimately letting the contract for the construction of
the building. No fraud or bad faith on the part of the
board is urged.

Upon consideration of the whole case we hold that, if
the title to the land tendered reccives the approval of the
attorney general, the defendant board may lawfully pro-
ceed with the establishment of a normal school at Chad-
ron and the erection of suitable buildings therefor, in
accordance with the act of April 5, 1909, supra.

The judgment of the district court is therefore

' AFFIRMED.
REEsE, C. J., not sitting.

SAMUEL H. RICH, APPELLANT, V. LINCOLN & NORTHWEST-
BRN RAILROAD COMPANY ET AL., APPELLEES,

FiLEp JANUARY 9, 1911, No. 16,211

1. Vendor and Purchaser: LAND CONTRACT: CONSTRUCTION. A con-
tract to convey a specified tract of land for a certain purpose, for
a specified price, with an option to the purchaser to take addi-
tional land at the same price if found to be necessary for said
purpose, one dollar of said purchase price being advanced at the
making of the contract as earnest money, is not completed by
accepting a deed of the specified land and paying the remainder
of the purchase price, so as to rescind the option provided for in
the contract; the time specified for exercising the option not hav-
ing then expired.

9. Contracts: CONSTRUCTION. Punctuation marks in a contract will not
be allowed, in a court of equity, to give the contract an uncon-
scionable and inequitable meaning.

Equity will not construe doubtful language in a

contract so as to defeat the contract as in violation of the law

against perpetuities, if it ig reasonably susceptible of a construc-
tion that will validate the contract.

4. Specific Performance: CONTRACT FOR RIGHT OF WayY. When a rall-
road company needs land for the construction and operation of
its road, it is contemplated by the statute that the parties will
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agree as to the land to be taken and the compensation to be paid
therefor, and a contract made upon such agreement will be
enforced specifically unless manifestly inequitable. The fact that
the statute provides a complete remedy for the railroad company
when the parties are unable to agree may be taken into con-
sideration with evidence tending to show that a contract for that
purpose is inequitable and unconscionable.

5.

INEQUITABLE CONTRACTS. In an aclion to specifically enforce
a contract to convey real estate, if the court is satisfied from the
evidence that the result of enforcing it would be so burdensome
and injurious to the defendant that it could not have been reason-
ably intended by the parties as the effect of the agreement, it
will not be specifically enforced.

6.

The eviQence showing the circumstances of the
making of the contract, and the results of a literal enforcement,
is examined, and it is found that the legal effect of the con-
tract with the construction contended for would be too inequi-
table and unconscionable to be enforced by a court of equity.

ArreaL from the district court for Seward county:
GEORGE . CORCORAN, JUDGE. Reverscd.

R. P. Anderson, J. J. Thomas and Fdwin Vail, for ap-
pellant.

J. B. Kelby, R. 8. Norval and F. E. Bishop, contra.

SEDGWICK, J.

The plaintiff is the owner of certain real estate in Sew-
ard county, and began this action in the district court for
that county to recover damages which he alleged he had
sustained by reason of the wrongful act of the defendants
upon and in relation to the said real estate. The defend-
ants for answer and counterclaim alleged that the plain-
tiff had before that time contracted te sell and convey the
real estate in question to the defendant, the Lincoln &
Northwestern Railroad Company, upen certain conditions
and terms which had all been complied with, and had
afterwards refused to convey the same in accordance with
his contract, and asked for a specific perforinance of the
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contract. The defendants also asked that the issue ten-
dered by the counterclaim be first tried by the court with-
out a jury. The court thereupon determined that the
issue tendered by the answer and counterclaim should be
first tried, and upon such trial found the issues in favor
of defendants and entered a decree for the specific per-
formance of the contract alleged by the defendants. The
plaintiff has appealed.

It appears that plaintiff was the owner of the 8. E. }
of the S. W. 1 of section 4, in township 9 N, of range 4 E,,
in Seward county. The railroad company was about to
construct a line of road along the north side of this tract
of land, and on the 10th day of May, 1906, entered into
the following contract with the plaintiff: “Contract for
Right of Way. For the consideration of the sum of one
dollar to ¢ in hand paid, I, S. H. Rice, a single man, of
Seward county and state of Nebraska, hereby covenant
to and with the Lincoln & Northwestern Railroad Com-
pany that I will convey by good and sufficient deed, unin-
cumbered, the right of way for the railroad of said com-
pany, all that part of the 8. E. } of the S. W. } of sec.
4-9-4-E, lying and being north of a line drawn 75 feet from
and parallel to on the south side of the center line of said
railvoad as now located on and across said land. We fur-
ther agree that said company may proceed in the con-
struction of said road over said land, and we will gell to
the said railroad company such additional right of way
as they may require at the rate of $60 dollars per acre,
with the privilege of changing any watercourse necessary
in the construction of said road, and the right to build and
maintain a snow fence for the term of five months each -
year at any point where said snow fence may be deemed
necessary within two hundred feet of either side of its
right of way on said described land beginning November
15th and ending April 15th of each succeeding year; and I
agree to settle all damage to tenant on account of his
leasehold. Provided, that said railroad company shall
during the years 1906 and 1907 coustruct its said railroad
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from on said land to............. and pay the said 8. H.
Rice the sum of $150, then this obligation shall be
of force and virtue in law; but if said company shall
neglect or refuse to pay the said sum within 1 month
from date, then either party may have the damages for
right of way assessed as provided by law. Witness our
hands hereto this 10th day of May, A. D. 1906. 8. H. Rice.
Witness: J. M. Saxton.” (Indorsed) 8. H. Rice. Pd.
5-24-06. Draft 786. Pt. of S. E. 1 8. W, 1 Sec. 4-9-4-E.”

During the years of 1906 and 1907 the railroad company
constructed its railroad, using the tract of land described
in the contract. On the 6th of September, 1907, the com-
pany served upon the plaintiff a demand in writing to
convey to the company a strip of said land 65 feet wide
and about 400 feet long adjoining on the south the strip
of land described and specified in the said contract which
the plaintiff had already conveyed to the company pur-
suant to the contract. With this written demand the com-
pany tendered $36 as the price of said land at $60 per
- acre, as stated in the contract, and also tendered a draft
of a deed of the land demanded to be executed to the
company from the plaintiff.

1. The first contention of the plaintiff is that, when
the original right of way deed was executed by him to the
company, any supposed claim that the company might
have by virtue of the contract for the option to purchase
more land was rescinded by the parties. The considera-
tion of $1 named in the contract was paid by the company
to the plaintiff at the time that the contract was executed.
and, when the deed of right of way specified in the con-
tract was executed by the plaintiff to the company, the
amount specified in the contract as the purchase price of
the land, $150, was paid by the company to the plaintiff,
and the $1 which had been paid by the company at the
time of the execution of the contract was returned by
the plaintiff to the company. This transaction, it was
urged, operated as a completion of the contract, and no
consideration remained for the option which the company
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is now claiming. We do not think that this transaction
will admit of such a construction. The consideration for
the contract entered into by the parties was the purchase
by the company of the tract of land described and specified
in the contract and the payment of $150 therefor. This
would be a sufficient consideration for all the agreecments
of either party in the contract. The $1 was advanced as
a part of the $150, and, when the deed was executed, the
plaintiff was entitled to the remainder of $149. Ile was
paid by a check which had been prepared by the company
and which called for $150, and he therefore returned the
$1. This transaction therefore cannot be considered an
abandonment of any of the terms of the contract by either
party.

2. The second proposition of the plaintiff as stated in
the brief is as follows: “The said contract, assnming it
to be otherwise valid, was void so far as it sought to be-
stow upon the railroad company the option to purchase
additional lands, because it violated the rule against per-
petuities.” It appears to be conceded by the company
that if the exercise of its option to purchase was not
limited as to time, and the contract had by express terms
heen extended to the “heirs, executors, administrators and
assigns and the owner or owners for the time being of the
lands conveyed and all persons who should and might be
interested therein,” it would violate the rule against per-
petuities. The company contends that it does not violate
this rule for two reasons: The contract by its terms is
personal to this plaintiff only, and it is limited in time
to the construction of the railroad which again in express
terms is limited to the two years named in the contract.

The contention that the contract was personal to the
plaintiff and did not run with the land, and is therefore
limited to the life of the plaintiff, is confidently presented
in the brief. Our statute provides: ‘“In the construection
of every instrument creating or conveying, or authorizing
or requiring the creation or conveyance of any real estate,
or interest therein, it shall be the duty of the courts of
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justice to carry into effect the true interest (intent) of
the parties, so far as such intent can be collected from
the whole instrmment, and so far as such intent is consist-
ent with the rules of law.” Comp. St. 1909, ch. 73, sec. 53.
It has been held that covenants in a deed of a party in
possession of land run with the land when the deed names
the grantee personally with no other words. In the view
that we take of the second proposition of defendant upon
this point, it is not necessary to determine whether the
true construction of this contract is that the deed given
pursuant thereto should contain covenants running with
the land.

The second proposition of defendant on this point, that
the contract should be construed to limit the exercise of
the option to the time of the constrnction of the road, we
think is right. “We further agree that said company may
proceed in the construction of said road over said land,
and we will sell to the said railroad company such addi-
tional right of way as they may require at the rate of $60
dollars per acre, with the privilege of changing any water-
course necessary in the construction of said road.” By
the first paragraph of the contract plaintiff agreed to con-
vey “the right of way for the railroad of said company.”
The company was to “proceed with the construction of
said road over said land,” and might need for that purpose
“additional right of way.” The evidence shows that or-
chard, farm buildings and other valuable improvements
arc located so near to the right of way that, if this con-
tract should be construed to mean that after the road was
completed the company might take such part of the farm
as it saw fit, it would be too unconscionable to be enforced
in a court of equity. Punctuation marks in a contract will
not be allowed, in a court of equity, to give the contract
an unconscionable and inequitable meaning. If this con-
tract were written with the clause “with the privilege of
changing any watercourse necessary” in parentheses, it
would perhaps be patent to all that the words following,
“in the construction of said road,” limit the words, “as
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they may reqaire.,” The agreement is that, if the company
sheuld require “additional right of way * * #* jn the
construction of said road,” plaintiff shall convey it and be
paid thervefog at $60 per acre. The exercise of the option,
then, was limited to the two years in which the construc-
tion was to be completed, and the rule against perpetuities
is not violated.

3. The third contention of the plaintiff, that the defend-
ants have an adequate remedy at law independently of the
contract, is perhaps of importance in connection with the
general equities of the case. It was, of course, proper and
desirable that the parties adjust the matter by an agree-
ment Dbetween them, and a contract for that purpose,
otherwise unobjectionable, might be enforced The statute,
however, contemplates that without a contract between
the parties the company can obtain such land as it needs
for the proper maintenance and operation of the road
through the simple method pointed out by the statute and
without unnecessary litigation.

4. The fourth objection that the plaintiff makes to this
decree is that “it would be inequitable to enforce specific
performance of this contract.” We think this objection is
well taken. Mr. Hoagland, who was the company’s en-
gineer, was a wituness for the defendant, and testified quite
at length as to the construction of the road and the
necessity of this additional land in that construction. As
the engineer for the company it devolved upon him to
determine what land was needed by the company in the
construction of the road. He says that it was first de- -
cided that 150 feet of right of way was needed, and if in
practice it was found that more was needed it was in-
tended to obtain it later. When the improvement was
begun, Middle Creek, which was very irregular in that
locality, crossed the right of way opposite the land in
question three times, running in a general direction from
south to morth. The public highway was north of the
right of way. A new channel was cut straightening the
creek so that it would cross the right of way but once. It
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was necessary to fill in the bed of the old channel where it
formerly crossed the right of way. This channel was at
some points as much as 36 feet below the required grade.
The creek where this filling was done had been fed by
springs, and it was necessary to place tiling to carry off
the water. On the south side the base of the fill extended
to within about 25 feet of the south line of the original
right of way. The engineer stated that at ome point it
was within 23 feet, and Mr. Rice testified that it was 25
feet at the nearest point. The public road was changed
to the south side of the right of way, passing under the
railroad at the point nearly opposite the east line of the
plaintiff’s land, and then running west along the shelf or
“berm” comstructed by the company. This shelf or berm
was 25 feet wide, and was placed by the company along
the grade to protect it from surface water, and perhaps
for other purposes. The slope of the grade, together with
this shelf or berm, extended within about four feet of the
south line of the original right of way. The engineer tes-
tified that it was necessary that the drainage tiling should
extend about 10 feet south of the south line of the right of
way, and in maintaining the drain “it would be necessary
to take up the tiling and reset them,” and that he figured
on getting the dirt from the east end of this strip to make
a fill which would be necessary in the future, and that
additional right of way was required for these and other
similar purpuses. The plaintiff testified that this addi-
tional strip 65 feet wide extended to within 10 feet of his
barn and within 12 feet of his house, and takes in both of
his granaries and his grove.

It appears from the evidence that, when this contract
was made, there was some discussion between the plain-
tiff and the company’s agent as to the probability that any
more land would be necessary in the construction of the
road; and the plaintiff testified that the company’s agent
then said, “We might need it for additional trackage or
other purposes in connection with building the road.” and
that he said to the agent, “If that is the case, they will not
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put any trackage down there.” His understanding was
that if the company should put another track there, or
some improvement of that kind, they might call upon him
for additional right of way. If it is admitted that it is
for the company and its enginecr to determine how much
right of way is necessary for the proper construction,
maintenance and operation of the road, still, when we con-
sider what use the company expects to make of this addi-
tional land, it seems clear that any omne not an expert
engineer would not have contemplated that this contract
would have involved such serious consequences to the
plaintiff’s property.

It has been frequently decided by this court that
“courts of equity will not always enforce a specific per-
formance of a contract. Such applications are addressed
to the sound legal discretion of the court, and the court
will be governed, to a great extent, by the facts and merits
of each case, as it is presented.” Morgan v. Hardy, 16
Neb. 427. In Clarke v. Kocnig, 36 Neb. 572, it is said:
“Specific performance is not generally a legal right, but
rests in the sound, legal, judicial discretion of the trial
court.” See, also, Kofka v. Rosicky, 41 Neb. 328. In
Hoctor-Johnston Co. v. Billings, 65 Neb. 214, it appears
that the trial court took the evidence in full in regard to
the circumstances surrounding the making of the contract,
and in the opinion of the court by HoLCoMB, J., this evi-
dence is discussed without regard to the express language
of the contract itself, and its force is considered as tend-
ing to show that the specific enforcement of the contract
would be inequitable. This evidence shows clearly that
the plaintiff never contemplated that any such amount of
land would be required as is now demanded. The plain-
tiff was asked how the taking of this amount of land
would affect his farm, and upon objection was not al-
lowed to answer. This evidence would have been proper
in the case. The case was carefully tried along the line
of a rigid enforcement of an express contract. The former
decisions of this court wuuld require a more liberal in-
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vestigation as to tlie real equities between the parties, If
the defendant, the Lincoln & Northwestern Railroad Com-
pany, under this contract could take the plaintiff’s tim-
ber and Lis granaries at $60 an acre, it might by the same
construction have extended its demand a few feet farther
so as to take his house and barn alsn. The said defend-
ant is not without remedy. It can demand such land as
is needed for the proper maintenance of the road; and it
will only be required to pay the plaintiff his actual dam-
ages caused by such taking.

The judgment of the district court is reversed and the
cause remanded for further proceedings.
' REVERSED.
Fawcerr, J., concurs in the conclusion.

FRANK L. McCoOY ET AL., APPELLANTSY, V. CITY OF OMAHA
ET AL., APPELLEES.

Foep JAnNvuAry 9,1911. No. 16,231,

1. Municipal Corporations: STREET IMPROVEMENTS: VALIDITY OF ORDI-
NANCES. The mayor and council of cities of the metropolitan class
had power under the act of 1897 (laws 1897, ch. 10) to prescribe
by ordinance duties of the board of public works not specified in
the statute.

2. : : . The ordinance of the city of Omaha direct-

ing the board of public works to advertise for bids for street
improvements was within the power of the mayor and council

and valid.

3. Notice: PreEstMprioNs. A notice inviting bids for
street improvements, signed by the chairman and secretary of the
board of public works, will be presumed to have been authorized
by that board in the absence of evidence to the contrary.

4, : ¢ VALDITY oF PrROCEEDINGS. It was not necessary

that the city council should fix a definite time and place for prop-
erty owners to file protest against a street imnrovement, or to
designate their choice of material. The statute of 1897 provided
that 30 days should be allowcd for thosz purpcses a’ter the
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publication of the ordinance authorizing the improvement, and if
such time was allowed before proceeding with the improvement
the statute was complied with.

: EQUALIZATION OF ASSESSMENTS: NOTICE. The act of
1897 required the council to sit as a board of equalization of
special assessments on certain specified days, and to give notice
of such sitting “for at least six days prior thereto.” Notice given
for six days immediately prior to one of the days fixed by statute
for such sitting that on said day so fixed by statute assess-
ments in a certain specified district- would be equalized was suf-
ficient.

6. : : : . Under that statute notice of the
sitting of the council as a board of equalization might be given
by the board of public works when specifically directed by the
mayor and council to give such notice.

AVrEAL from the district court for Douglas county:
LEE S. EstELLE, JUDcE,  Affirmed.

McCoy & Olmstead, pro se.
H. E. Burnam, [.J. Dunn and J. A. Rine, contra.

SEDGWICK, J.

In July, 1899, the mayor and council of the city of
Omaha enacted an ordinance, No. 4606, creating street
jmprovement district No. 679, embracing that part of
Thirty-fifth street which lies between Farnam and Dodge
streets. Pursuant to this ordinance and other ordinances
and proceedings on the part of the mayor and council and
other officers, the specified district was improved by pav-
ing and curbing the street, and special assessments were
levied against the lots abutting thereon. These plaintiffs,
who are owners of lots abutting on said improvement,
brought this action to enjoin the collection of said special
assessments. Upon trial in the district court for Douglas
county there were general findings against the plaintiffs
and their action dismissed. The plaintiffs have appealed.

1t is contended that no valid action was taken by the
proper authoritics fixing the time within which bids might
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be made for the construction of the work, or fixing the
time within which property owners might protest against
the improvement, or in which property owners might ex-
press their preference as to the material to be used, and
also that the council took no action in fixing the time for
the equalization of assessments and gave no notice of the
meeting for the purpose of equalizing the assessments.
The city charter (laws 1897, ch. 10, sec. 101e¢) provides
that the board of public works and the members of said
hoard shall perform such duties, not specified in the
statute, as may be devolved upon themn by ordinance. The
ordinance above referred to creating the improvement dis-
trict provided that the board of public works should “ad-
vertise for bids for the improvement of said street,” and
should also publish a notice to property owners within
the district to select the material for the pavement within
their district. There was another ordinance of the city
of Omaha in force at that time prescribing the powers
and duties of the board of public works. This ordinance
provided that it shall be the duty of the board to adver-
tise for such proposals, and that the advertisement should
be for a period of not less than two weeks, “in the official
daily paper of the city, said advertisement to be inserted
at least twice a week.” The notice to bidders was pub-
lished July 18, 19, 20, 21, 22 and 24, the 23d being Sunday.
The ordinance in this respect was not strictly complied
with, as it was not published twice in the second week,
This notice is assailed for this defect in its publication.
It is not alleged that any one was prevented from bidding,
nor that too much was paid for the improvement. This
defect in the notice was not jurisdictional. On the 18th
day of July notices were published which appear to be
considered to be sufficient in form and in the manner of
their publication to give the necessary notice to property
owners to select material for the paving, and also to give
notice of the time limited for protesting against the im-
provement. The general objection made to these notices
is that they do not appear to have been authorized by any
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positive action of the city council or the board of public
works. They are signed, “Board of Public Works, An-
drew Rosewater, Chairman; William Coburn, Secre-
tary.” The board of public works consisted of three mem-
bers. The duties of the chairman were very prowminent.
There could be no quorum of the board to do business
without the chairman, and the chairman with either of
the other members constituted a quorum. It was the duty
of this board, under the statute and the ordinances above
referred to, to make these publications. The two officers
signing these notices constituted a majority of the board,
and were, by the statute, made a quorum for the transac-
tion of the business of the board. It seems apparent that
their action could not be challenged collaterally as not
being authorized by the board.

As we understand plaintiffs’ briefs, they rely upon the
further contention, also, that it was required by the stat-
ute that the time and place of receiving proposals for the
work, and for filing protests by property owners, and for
selecting materials by property owners should be specific-
ally fixed by the mayor and council; that the fixing of
. these times and places was jurisdictional, and as this was
not done the assessments are void. There does not seem
to be any merit in this contention. The provision of the
statute is that, if protest is filed within 30 days after the
publication of the ordinance, the improvement shall not
be authorized; and it shall be the duty of the mayor and
council to give the property owners 30 days to designate
materials, and the improvements “shall be done with
contracts with the lowest responsible bidder.” These
respective provisions of the statute were fully complied
with, and it was not required that the time should be
definitely fixed in advance when these matters would be
acted upon by the mayor and council. There is no allega-
tion in the petition that any property owners were pre-
vented from protesting against the improvements, or se-
lecting materials, or that the work was not let to the low-
est bidder, or that any who desired were prevented from
bidding.
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- Section 151 of the statute (laws 1897, ch. 10) requires
that the council “shall sit as a hoard of equalization for
all special assessments, excepting for wooden sidewalks,
which may be hereafter levied, on the second Tuesday of
cach of the following months, to wit, March, June, Sep-
tember and December. Such sessions to be held between
the hours of 10 A. M. and 5 P. M. in the city council
chamber, and such sessions shall be for not less than three
consecutive days.” The city council convened on the 12th
day of December, 1899, as a board of equalization, and
continued in session for three successive days from 10
A. M. to 5 P. M. on each day, pursuant to notice signed
by a majority of the board of public works. The statute
(section 152) requires that notice of this meeting of the
council as a hoard of equalization shall be given by the
city council “in the same manner as is above provided in
the case of general taxes.” This relates to section 141,
which requires that notice of the sitting of the board of
equalization shall be given “for at least six days prior
thereto,” and was sufficiently complied with. It was pub-
lished from the 5th to the 11th of December, inclusive, It
was not necessary that the members of the city council
should give this notice in person. The council by ordi-
nance directed the board of public works to give the notice,
specifying what the notice should be, and this was a sub-
stantial compliance with the statute. The proceedings
of the council so far as they relate to the matters com-
plained of in the brief appear to be sufficient.
The judgment of the district court is therefore

AFFIRMED.

WiLLIAM R. LAUNT, APPELLEE, V., VILLAGE OF QAKDALE,
APPELLANT.

FLEp JANUARY 9,1911. No. 16,246,

1. Municipal Corporations: LIABILITY FOR SERVICES: EVIDENCE: PRE-
sUMPTIONS. In an action for services superintending an improve-
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ment of water-works owned by a village, such improvement hav-
ing been completed and all other bills therefor paid by the village
poard, it will not be presumed that the improvement was made
without recommendation and approval of the water commissioner,
there being no evidence so indicating.

2. If one agrees to perform a certain service for a

village gratuitously, he may withdraw such promise at any time
before the same is performed, and notice of such action is suf-
ficient if duly given to one member of a committee of the village
board in charge of the improvement upon which the services are
performed, and if the committee then continues his employment
the village will be liable for the value of the services thereafter
rendered.

APPEAL from the district court for Antelope county:
ANSON A. WELCH, JUbGE. Affirmed.

M. D. Tyler, for appellant,
N. D. Jackson and C. H. Kelsey, contra.

SEDGWICK, J.

The plaintiff sued the village of Oakdale to recover
for his alleged services in superintending changes made
in the pumping station and wells of the water-works
owned by the defendant. He recovered a judgment in
the distriet court, and the defendant has appealed to
this court.

The evidence shows that the pumps failed to furnish
sufficient water because they were placed too high above
the supply. The village board appointed a committee
of two members to attend to the matter. The members
of this committee negotiated with the plaintiff and an
excavation was made, walled up with cement blocks,
dropping the pumps some 16 feet lower. The plaintiff
superintended this work and also performed some of the
labor himself, The principal contention on the part of
the defendant is that the evidence is mnot sufficient to
justify the verdict and judgment. The plaintiff testifies
that his services were worth §5 a day. Another witness,

24
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who appears to have some knowledge of such matters,
testifies the same. This is all of the evidence that was
offered by either party upon that point. “laintiff also
testified that he began the improvements in the fore part
of April, and that the work was carried on from time
to time until the latter part of October, 1907, and that
he devoted more than 60 days to the work. Afterwards,
upon cross-examination, he stated that he was employed
60 days on the work. The members of the committee
of the village testify that the plaintiff offered to do the
work and mnot make any charges against the village.
Plaintiff testified that before commencing the work he
told the committee that he would not make any charges
unless the work was successful. This discrepancy in the
testimony is not of much importance, because soon after
the work was begun the plaintiff had conversation with
the committee in which he testifies that he told them that
he expected to be paid for the work. The members of
the committee testified that his language was that he
thought if his work was successful he ought to be paid.
The court instructed the jury that, if they found that the
plaintiff notified the defendant’s committee that he did
expect pay for the work, and if, knowing this, the com-
mittee continued him in the work, the defendant would
be liable for the value of the services.

It is insisted in the brief that nothing can be recov-
ered by the plaintiff because he had no valid contract with
the city to perform the work, and this contention is based
upon two propositions: That the village itself could not
enter into a contract for the repairing of its water-works
system, unless the same was recommended and approved
by the water commissioner, and that the evidence does
not show that the two members of the committee acted
together in making the supposed contract with the plain-
tiff. It appears that other men were employed in making
this improvement, and that the village board paid the
other bills so incurred, and we cannot presume that all
this was done without approval of the commissioner and
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without the proper action of the committee, in the ab-
sence of any evidence tending to show that such was the
case, or any such defense alleged in the pleadings.

A claim for a considerable amount against the defend-
ant that had been filed and allowed in favor of the
plaintiff was offered in evidence, and it is insisted that
this claim covered the services that the plaintiff is now
suing for, or at least that it shows that he is suing for
services in superintending the very work which he him-
self performed and has been paid for, but this conten-
tion is not supported by the evidence. The evidence is not
as clear and satisfactory as might be desired. The verdict
was for $242.10, which would pay for nearly 50 days’
work, and the plaintiff has not furnished any itemized
statement of the time which he devoted to this service,
but there is no evidence contradicting his general state-
ment that he was employed at least 60 days, and we
cannot see that the verdict is wholly unsupported by the
evidence.

The judgment of the distriet court is

AFFIRMED,

BARNES and FAWCETT, JJ., dissent.

REEsE, C. J., not sitting.

CHARLES E. HIGINBOTHAM ET AL., APPELLANTS, V. JOHN
MCKENZIE, APPELLEE.

F1LED JANUARY 9,1911. No. 16,259.

Brokers: SALE oF LAND: RIGHT TO COMMISSION. When the owner of
real estate authorizes several respective brokers or agents to sell
or exchange the same, but gives neither an exclusive agency, the
agent or broker who actually effects the sale or exchange is
entitled to the commissions. The agent under such contract who
negotiates with a purchaser, but does not effect a sale, cannot
recover commissions.
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APPEAL from the district court for Adams county:
GEORGE F. CORCORAN, JUDGE. Affirmed.

Tibbets, Morey & Fuller, for appellants.
R. A. Batty, contra.

SEDGWICK, J.

These plaintiffs began this action against the defendant
in the district court for Adams county to recover com-
missions upon the sale of the defendant’s ranch. The
trial resulted in a verdict in favor of the defendant, and
the plaintiffs have appealed.

In October, 1906, Thomas M. Jones, one of these plain-
tiffs, who was then residing at or near Hastings, met the
defendant at Madrid, near which town the defendant’s
ranch was situated, and told the defendant his business,
which he testified was “handling western Nebraska land,
selling land,” and the defendant thereupon told him that
he wanted to sell his ranch, and wrote out and signed
the memorandum which is relied upon by the plaintiffs
as a contract of agency authorizing them to sell the de-
fendant’s ranch. This memorandum contained a some-
what detailed description of the ranch, which consisted
of about 1,520 acres, describing quite fully the improve-
ments on the ranch, and after the description were the
following words: “$10 an acre, § cash, balance to suit
purchaser, 124 an acre, if trade. Commission 5 per cent.”
—signed by John McKenzie. This memorandum was de-
livered to Mr. Jones on the 9th day of October, 1906,
and was signed by him. The other two plaintiffs were
at that time engaged in real estate business in the firm
name of Higinbotham & Pickens, and the evidence shows
that soon afterwards Mr. Jones entered into an arrange-
ment with Higinbotham & Pickens whereby the three
became joint owners of this contract, and perhaps of
other business of a similar nature. Soon afterwards Mr,
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McKenzie was at Hastings, and Mr. Jones took him to
the livery barn of Groenwald & DeMuth, in Hastings,
and introduced the defendant to one of the partners, and
proposed a trade of the livery barn and stock for the
ranch of defendant. The defendant also placed the ranch
for sale with A. C. Tompkins & Company, a real estate
firm of Hastings, and also with other firms in Hastings.
Afterwards the ranch was traded for the barn and stock,
and the defendant insists that the trade was made through
the said firm of A. C. Tompkins & Company, and that
they were entitled to the commissions, and it appears
from the evidence that before the commencement of the
suit the defendant had paid the said firm of Tompkins &
Company a commission of $950 for their services in mak-
ing the exchange. The plaintiffs insist that the exchange
was made through their efforts, and that they are there-
fore entitled to the commission for which they have sued. -
Mr. Jones testified that, after the interview which he
procured between the defendant and the owners of the
livery barn, he several times on different occasions inter-
viewed the owners of the barn, and explained the ad-
vantages of the defendant’s ranch and otherwise endeav-
ored to bring about the exchange.

The theory of the plaintiffs as expressed in their brief
is as follows: “If our theory of the law is correct, all we
had to prove was the existence of a valid contract of
brokerage, the bringing of the parties together, during
the period of the employment, and the fact that the par-
ties did actually make the deal negotiated by plaintiffs.”
We cannot agree to this theory as applied to the facts in
this case. The purpose of the act of the legislature re-
quiring contracts of agency for the sale of land to be
in writing was to prevent controversies so far as practica-
ble in regard to those matters. Cases frequently arose in
which it was difficult to determine whether there was in
fact any contract of agency between the parties, and, if
there was, what the agreement of the parties was in
regard to the commissions allowed. The disputes that



326 NEBRASKA REPORTS. [VoL. 88

Higinbotham v. McKenzie.

arose in regard to the authority of different agents to
act in the matter, and in regard to their compensation,
led to many law suits and sometimes even to perjury.
To avoid these evils the law requires that the authority
of the agent shall be in writing signed by both parties,
and that the writing shall describe the land and deter-
mine the commissions to be allowed “in case of sale by
the broker or agent.” Comp. St. 1909, ch. 73, sec. 74.
The owner of the land may give a broker or agent the
exclusive right to negotiate a sale or exchange, and, if
he does and the sale or exchange is negotiated according
to the terms of the contract of agency, the agent or
broker is entitled to the agreed commissions if he pro-
cures a purchaser “able and willing to purchase,” even if
the owner or some other person should interfere and
complete the transaction. The memorandum in this case,
even if it should be considered a contract in compliance
with the statute, gives no exclusive right to these plain-
tiffs as agents. A. C. Tompkins & Company had a similar
memorandum, as did also others, and each had equal
authority to effect a sale. When the transaction was
completed, the agent so authorized who had endeavored
to accomplish such result, and who had in fact effected
the sale, was entitled to the commission. Which of the
agents did in fact effect the exchange? Under the cir-
cumstances in this case this is a difficult question to
answer. If there is blame for this uncertainty it rests
with the plaintiffs as well as the defendant. They might
have insisted upon an exclusive agency, and were not
obliged to devote their time and efforts to the undertak-
ing without such contract. Perhaps the efforts of both
agents contributed to the result. If so, it may be said
that both have earned a commission, but surely the de-
fendant -is not liable for a double commission. No com-
mission was due unless a sale or exchange was made, and
the only way to determine which of the contending agents
is entitled to the commission is to ascertain which effected
the sale or exchange. This difficult duty has been per-
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formed by the jury, and, if the question was regularly
submitted, the verdict must stand.

A number of instructions were requested by plaintiffs,
four of which were given and seven refused. TFor the
most part the refused instructions were based upon the
theory advanced by plaintiffs that has been stated, and
cannot be sustained. One request was to instruct a ver-
dict for the plaintiffs. Another was to the effect that
the plaintiffs might act as agents for both parties in
the transaction, and that under the issues in this case
that would not prevent their recovery. Of course, one
cannot act for conflicting interests in a transaction, un-
less both parties know that he is so acting and consent
thereto. We cannot see that the court erred in refusing
instructions asked by plaintiffs.

The eighth instruction given by the court is complained
of. The first part of this instruction states the question
to be determined correctly. The instruction then says:
“If the jury find from the evidence that the plaintiffs, or
any of them, procured for the defendant a purchaser or
purchasers for his property, who were ready, able and
willing to purchase, or trade for, the property at the
price and upon the terms named by the owner, then the
plaintiffs are entitled to recover, and the amount of your
verdict will be, as shown by the undisputed evidence in
this case, the sum of $950.” This language is inconsistent
with a later clause in the instruction, and the error in
this part of the instruction, if any, is prejudicial to the
defendant and not to the plaintiffs. The following in-
struction is complained of : “The jury are instructed that,
where several brokers are openly employed to effect the
sale of the same property, the entire duty of the seller
is performed by remaining neutral between them, and he
has the right to make the sale to a buyer produced by
either or any of them without being called upon to de-
cide between these agents as to which of them was the
primary cause of the purchase.” This instruction is bor-
rowed from the syllabus in a similar case in New Jersey,
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Vreelund v, Vetterlein, 33 N. J. Law, 247. We think it
correctly states the law as applicable to the facts in this
case. Mr. Chief Justice Beasley’s discussion in that case
of the principles of law upon which the decision depends
is applicable here.

The case secems to have been fairly submitted to the
jury, and the judgment of the district court is

AFFIRMED,

WiLLiaM H. JOHNSON V. STATE OF NEBRASKA.
F1iLep JANUARY 9,1911. No. 16,679.

1. Indictment: Drtrrictry. An indictment under section 6 of the
criminal code should not charge in the same count that the defend-
ant used and employed, and advised to be used and employed,
instruments to procure an abortion, but such indictment is not
demurrable for duplicity, since the allegation that defendant
advised such instruments to be used and employed does not state
an offense without alleging that some person other than the
defendant committed the act; it is immaterial that the defendant
advised the act which he committed himself, and such allegation
should be rejected as surplusage.

2. Indictment and Information: ELEcTION, If an information and an
indictment are both pending in the same court at the same time
charging the same party with the same offense, the prosecutor
should be required to elect under which he will proceed, as
required by section 435 of the criminal code; but that section
has no application when the defendant has waived examination
before the magistrate and has been held to appear in the district
court, and has been indicted by the grand jury for the offense
charged before the magistrate, and no information has been filed.

3. Criminal Law: WITNESSES: DISCRETION OF COURT. In a trial for
felony, the prosecution should examine in the first instance such
witnesses as have knowledge of the res gestw. If such witnesses
prove hostile to the prosecution, the court has discretion to allow
such examination as will bring out the truth before the jury.
‘When, however, the res geste is clearly proved, and the defendant
is represented by competent counsel, the court has discretion to
refuse to require the prosecution to call witnesses supposed to be
Interested in the defense.
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InsTrUcTIONS. The trial court is not required ‘to instruct
the jury in the prerise language requested by the defendant,
though such request correctly states the law. If an instruction is
given substantially stating the law as requested it is sufficient.

DYING DECLARATIONS: QUESTIONS FOR COURT AND JURY.
Whether a sufficient foundation has been laid to admit evidence
of statements of a deceased person is a question of law for the
court. If such evidence is admitted, it is for the jury to determine
its reliability and weight. '

EvipENce: Review. Unless it appears that the evidence in
the trial of a criminal case is so deficient that all reasonable
minds, if uninfluenced by passion or prejudice, must agree that
there is reasonable doubt of the guilt of the defendant, a review-
ing court cannot set aside the verdict of the jury as unsupported
by the evidence.

ERRrOR to the district court for Lancaster county: WIiL-
LARD E. STEWART, JUDGE. Affirmed.

L. C. Burr, for plaintiff in error.
William T. Thompson, Attorney General, and George
W. Ayres, contra.

SEDGWICK, J.

The defendant was prosecuted under section 6 of the
criminal code. The defendant was found guilty. The
sentence was imprisonment in the penitentiary, as pro-
vided by the statute, and he has brought the case here
for review.

1. The defendant moved to quash the indictment for
duplicity, and in other ways raised the question whether
this indietment charges more than one offense against
the defendant. The part of the indictment challenged
charges that the defendant “unlawfully, feloniously and
maliciously did then and there use and employ, and did
then and there unlawfully and wilfully advise to be used
and employed in and upon the body and womb of the
said Amanda Mueller, mother of said vitalized embryo,
certain instruments,” etc., and section 6 of the criminal
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code is as follows: “Any physician or other person who
shall administer, or advise to be administered, to any
pregnant woman with a vitalized embryo, or fetus, at any
stage of uterogestation, any medicine, drug, or substance
whatever, or who shall use or employ, or advise to be used
or employed, any instrument or other means with intent
thereby to destroy such vitalized embryo or fetus, unless
the same shall have been necessary to preserve the life
of the mother, or shall have been advised by two physi-
cians to be necessary for such purpose, shall in case of
the death of such vitalized embryo, or feetus, or mother,
in consequence thereof, be imprisoned in the penitentiary
not less than one nor more than ten years.”

It is insisted that to “use and employ” instruments to
produce an abortion and to “advise to be used and em-
ployed” instruments for that purpose constitute two dis-
tinct offenses. It is contended by the state that but one
offense is charged in the indictment, and that is, “causing
the death of Amanda Mueller by means of certain things
done to bring about an abortion,” and that it was proper
for the state “to allege the commission of the offense in
any one or all of the ways inhibited by the statute.” The
defendant cites and apparently relies upon State v. Pis-
chel, 16 Neb. 490, and Smith v. State, 32 Neb. 105. Both
of these cases were prosecutions for selling liquors in
violation of the statute. In State v. Pischel, the indict-
ment alleged that the defendant on the 22d day of October,
1882, “and on all the several days between said 22d day
of October in the year aforesaid and the first day of
April” in the following year did “unlawfully and know-
ingly sell and give away malt, spirituous, and vinous
liquors, and intoxicating drinks,” etc. It was held that
the indictment was too indefinite. “The act of selling any
one of the kinds of liquors named in the law, as well as
the act of giving away any of them under a pretext, is
a crime. The indictment charges the whole.” In Swmith
v. State, supra, the indictment was also held to be too
indefinite. It was somewhat more definite than the one
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above stated, but it charged that the defendant sold and
gave away “spirituous, vinous, and intoxicating liquors.”
In both of these cases it was thought that the charge was
too indefinite in that it did not state the kind of liquor
sold, whether spirituous, malt or vinous, and did not
state definitely when and to whom the sale was made.
Neither of these cases is authority for the position taken
by the defendant in the case at bar. In Hubert v. State,
74 Neb. 226, this court approved of the statement of the
law in United States v. Fero, 18 Fed. 901, as follows:
“Where a statute makes either of two or more distinct
acts connected with the same general offense, and subject
to the same measure and kind of punishment, indictable
separately and as distinet crimes when committed by dif-
ferent persons, or at different times, they may, when
committed by the same person at the same time, be
coupled in one count as constituting one offense.” Mr.
Bishop states the law as follows: “If, as is common in
legislation, a statute makes it punishable to do a par-
ticular thing specified, ‘or’ another thing, ‘or’ another,
one commits the offense who does any one of the things,
or any two, or more, or all of them. And the indictment
may charge him with any one, or with any large number,
at the election of the pleader; employing, if the allega-
tion is of more than one, the conjunction ‘and’ where ‘or’
occurs in the statute.”” Bishop, Statutory Crimes (3d
ed.), sec. 244. If one advises another to “use and em-
ploy” instruments to commit crime, he is aceessory before
the fact and is morally as culpable as one who uses the
instruments under his advice. By this statute he is made
legally a principal in the crime. The allegation that the
defendant did “unlawfully and wilfully advise to be used
and employed certain instruments” is too indefinite to
constitute the charge of an offense under this statute.
No one is alleged in the indictment to have performed
the act, except the defendant himself, and therefore to
give these words any effect or meaning in this indietment
they must be construed as charging that the defendant
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advised the operation. which he himself performed; but
this construction renders the allegation superfluous. If
the defendant performed the operation himself, it would
make no difference whether he advised it. We think,
therefore, that the court might have considered these
words superfluous and might have stricken them from
the indictment. If the prosecutor had been in doubt as
to whether the defendant performed the operation him-
self, or advised and procured some one else to perform
it, he might have added a second count to the informa-
tion charging the latter. In this count it would be nec-
essary to show by proper allegation how the crime was
committed, and who committed it, and that the defendant
" had advised the use and employment of instruments be-
fore the act. The allegation of advising the use of the
instruments as alleged in this indictment is not good
pleading, and -under some circumstances might have been
very prejudicial to the rights of the defendant.

At the close of the evidence the defendant requested
the following instruction: “The jury are further in-
structed that there is no evidence in this action that
defendant advised to be used and employed an instru-
ment, or other means, with intent thereby to destroy a
vitalized embryo or feetus of which Amanda Mueller
was pregnant, and you will therefore find him not guilty
of such charge in said indictment.” There was no evi-
dence that the defendant advised the use of instruments,
and the jury might properly have been so instructed. The
court appears to have treated this part of the charge of
the indictment as surplusage, and in instruction No. 4,
given by the court on its own motion, the jury are told
unequivocally that, in order to convict the defendant,
they must find “that said defendant, William H. John-
son, did unlawfully, wilfully, and maliciously make an
assault upon said Amanda Mueller, and that said defend-
ant unlawfully, wilfully, and maliciously did use and
employ in and upon the body and womb of said Amanda
Mueller certain instruments or instrument.” This ex-
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cludes the possibility that the defendant might have been
guilty by advising the use and employment of instru-
ments, and appears to have fully protected the rights of
the defendant in that regard.

2. The next contention of the defendant is that the
court erred in mnot requiring the prosecutor to elect
whether he would proceed upon the indictment found by
the grand jury or upon information. It appears that
immediately after the alleged offense complaint was made
before a justice of the peace and a warrant issued against
the defendant, who waived examination and was held to
appear at the next term of the district court. At the
next term the grand jury returned an indictment against
the defendant and no information was filed. When the
motion was made to require the state to elect how it
would proceed, the court entered an order upon the jour-
nal in which it was recited that “the plaintiff in open
court disclaims any purpose of prosecuting two actions
against the defendant, and shows to the court that mo
information has been filed against the defendant in this
court.” It is clear that section 435 of the criminal code
has no application under the circumstances in this case.
That section provides: “If there be at any time pending
against the same defendant two or more indictmeuts for
the same criminal act, the prosecuting attorney shall be
required to elect upon which he will proceed.” No doubt
the statute would apply where both an information and
an indictment were pending in the same court for the
same act, but that was not the case here; no information
having been filed. The grand jury having taken action
and found an indictment, there was no occasion for any
information and the practice pursued appears to be the
proper one. )

3. The defendant complains that the state did not place
upon the witness-stand certain witnesses whose names
were indorsed upon the indictment. Three witnesses were
specified in this connection. Two of them were called
by the defendant and fully examined and cross-examined
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in the case, The third was the mother of the deceased
girl, who was not examined as witness by either party.
This question is discussed somewhat in Argabright o,
Stute, 62 Neb. 402, and is mentioned in Booton v. State,
86 Neb. 114.

It is the duty of the prosecuting attorney to assist the
jury in ascertaining the truth in regard to the charge
against the defendant in a criminal prosecution, and it
has been held that witnesses who can give evidence tend-
ing to show whether the crime charged has in fact been
committed must be called by the prosecution in the first
instance. In the case at bar the proof of the res geste
is beyond question. There is no doubt from the evidence
that instruments were used upon the deceased by some
one with the purpose and intention of producing an abor-
tion. It was not claimed that these three witnesses would
add anything in their testimony to the evidence bearing
upon that question. It is argued that without doubt the
mother of the deceased could testify to confessions made
to her as to the guilty party, and that such evidence
might be obtained in a cross-examination. No case has
been cited in which the prosecutor has been required to
put a witness upon the stand for such a purpose. The
trial court necessarily had great latitude of discretion
in the matter of the examination and cross-examination
of witnesses. The better practice undoubtedly is to ex-
amine in the first instance all witnesses who are supposed
to have knowledge as to the principal facts constituting
the offense charged, and generally also those who person-
ally have knowledge of facts bearing directly upon the
question of the guilt or innocence of the defendant. If these
witnesses prove to be hostile to the state, or manifest a
desire to shield the defendant, the prosecution will be
allowed, in the discretion of the court, to press them
more closely in order to bring the whole truth before the
jury. When, however, the res geste is clearly proved, and
the defendant is represented by competent counsel, it
will not be considered an abuse of discretion on the part
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of the trial court to refuse to require the prosecution to
call witnesses supposed to be interested in the defense.
If the defendant had found it necessary to call the mother
of the deceased girl to prove important matters that could
not otherwise be established, and it became apparent
that she was more interested in convicting the defendant
than in establishing the real facts in the case, the trial
judge has ample discretion to allow such examination
as should be found necessary to bring out the truth.
There was clearly no abuse of discretion in refusing to
require the prosecution to examine these three witnesses
in chief, and nothing to indicate that the defendant was
prejudiced by this action of the court.

4. The defendant complains that the court refused to
give the jury a requested instruction as follows: “The
law presumes that persons charged with a crime are in-
nocent until they are proved by competent evidence to
be guilty. To the benefit of this presumption the defend-
ant is entitled, and this presumption stands as his suf-
ficient protection, unless it has been removed by evidence

-proving his guilt beyond a reasonable doubt.” We think

the defendant is mistaken in saying in his brief that no
instruction was given in the place of this one requested
by him. The fifth instruction given by the court is to
substantially the same effect.

The defendant requested the court to instruct the jury
that, if they found certain things to be true in regard
to the dying statement of the deceased, they should dis-
regard the statement. This instruction was properly re-
fused. It is for the court to say whether a sufficient
foundation has been laid for proving a dying statement.
In this case a sufficient foundation was laid, and it was
properly admitted in evidence. It wasfor the jury to say
how much force and effect should be given to this evi-
dence, and that matter was properly submitted to the
jury in the seventh instruction given by the court.

5. The remaining question to be considered in this
case is as to the sufficiency of the evidence to support
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the verdict and judgment. It has already been said that
the evidence is conclusive that the death of the deceased
was caused by the use of an instrument of some kind in
attempting to produce an abortion. The theory of the
defense was that the deceased used this instrument her-
self. The evidence was without contradiction that soon
after the instrument was used a respectable physician
was called to attend the deceased. He was not informed
of the cause of her trouble, and treated her for several
days, and he testified that when he found that she was
already in a dying condition he informed her of that fact,
and told her that she ought to make a true statement of
the cause of her condition, and that she thereupon told
him in detail the cause of her trouble, and that he then
told her that she could not live and that she ought to
tell the facts to her father, which she comnsented to do,
and thereupon her father was called to the room and
was told in her presence that she was in a dying condi-
tion, and she was told by the physician that she ought
to repeat to her father what she had told to him. She
then stated in the presence of her father and the physi-
cian, as they both testify, that the young man who was
responsible for her condition had taken her to the office
of this defendant, and that she went to his office three
several times, and that at each visit he performed an
operation upon her, and that the third time the operation
was very painful. It appears that just before this state-
ment was made another respectable physician had been
called in consultation, and had advised that she be re-
moved to a sanitarium and submit to an operation. This
he said he advised upon the theory that there was always
hope as long as there was life, and that he had known
similar cases in which an operation had saved life. It
appears that the deceased was aware of this advice, and,
if she indulged the hope that this operation might save
her life, this would tend to weaken the force of her dying
statement; but it appears that when her father desired
to have this operation performed she protested that it
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was useless, as she was dying anyway, but finally con-
sented at her father’s request. Under these circumstances,
as before stated, we think it was proper to allow this state-
ment in evidence, leaving the question of its reliability
for the determination of the jury.

The young man that she implicates was called as a
witness by the prosecution. He testifies that he called
upon the defendant at his office and represented himself
to be a married man, having been married but a short
time, and that his wife was pregnant and desired to be
“relieved of it, and that the defendant told him that in
such case a dilation was generally all that was necessary
and that he would make an examination for a specified
sum, and that, if the dilation was necessary, he would
make an additional charge for that. Thereupon the wit-
ness told him that he would send his wife to the office,
and in pursuance cf that he sent the deceased there. His
testimony conflicts with the dying statement of the de-
ceased in two particulars. He denies all responsibility
for her condition, but fails to explain his interest in the
case, and also denies that he went with her to the office.
The defendant testified that this young man came to his
office and represented that he was recently married and
that his wife was in trouble, but denied that he repre-
sented that she desired to be relieved of her pregnancy.
He also testified that soon afterwards a young woman
came to his office, representing that she was sent by her
husband who had called upon him, and that he made an
examination and informed her that he could not tell the
cause of her trouble, and that she had better wait for
another month and call again. He testified that she never
called again, and denies that he used any instruments
or in any way attempted to produce an abortion. He was
examined and cross-examined at large, and made some
statements upon the witness stand that may have been
regarded by the jury as discrediting his testimony ; and,
while the evidence of his guilt is not so elear and satis-
factory as to remove all doubt, we cannot say that reason-

25
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able minds, if uninfluenced by passion or prejudice, must
have agreed that the evidence was not sufficient to estab-
lish the guilt of the defendant beyond a reasonable doubt.
If the jury are mistaken, the result is indeed deplorable,
but the theory of the law is that there is no more certain
method of ascertaining the truth in such criminal prose-
cutions than by the verdict of twelve fair and impartial
men; and we find nothing in this record to indicate that
this jury was actuated by any other motive or purpose
than to ascertain the real truth of the matter.

Under such circumstances, the court is without power
to interfere; and, finding no error in the record, the judg-
ment of the district court is

AFFIRMED.

IN RE APPLICATION OF CARL W. ANDERSON FOR LIQUOR
LICEXNSE,

AUGUSTE DECK, APPELLANT, V. CARL Y. ANDERSON,
APPELLEE.

FILED JANUARY 9,1911. No. 16,800.

1. Intoxicating Liquors: PETITION For LICENSE: FREEHOLDERS. Four
signers upon a petition for saloon license had jointly purchased
a lot in the principal business part of a small village for $500,
had paid $250 in cash, and given notes for the remainder. When
they purchased the lot they did not know that the party for whom
they signed would be an applicant for license. Held, That they
were freeholders and competent to sign as such.

.

QUALIFICATION OF PETITIONERS. The fact that
purchasers of real estate knew that such purchase would qualify
them to sign petition for saloon license, and that they desired to
be so qualified, and did sign the petition for the applicant for
license soon after obtaining their deed would not disqualify them
as such petitioners, if they in fact purchased the real estate in
good faith as an investment and the same was so held by them.

APPEAL from the district court for Wayne county: AN-
SON A. WELCH, JUDGE. Afirmed,
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. Berry & Berry and A. R. Davis, for appellant.
H. E. Siman, contra.

SEDGWICK, J.

Carl W. Anderson applied to the board of trustees of
the village of Hoskins, of Wayne county, for saloon license.
A remonstrance was filed, and upon hearing a license was
granted by the board. The remonstrator appealed to the
district court, where the action of the village board was
affirmed, and appeal was taken to this court. .

A transcript of the petition for license filed with the
village board is duly certified in the record, and it shows
the signatures of 82 petitioners. The remonstrator stated
several grounds for refusing the license, some of which
were waived upon the hearing, and the remaining objec-
tions to granting the license stated in the remonstrance
are “because the petition filed by the said Carl W. An-
derson, applicant, with the village clerk of said village
is not signed by 30, or the requisite number of resident
freeholders, as required by law,” and “that Frank Phil-
lips, Fred Buss, Glenn Green, Frank Hart, and E. H.
Kruger, whose names appear on petition of applicant,
are not bone fide freeholders.”

The principal contention was whether the signers chal-
lenged in the remonstrance as not bona fide freeholders
were in fact such freeholders. The evidence shows that
Fred Buss, one of the petitioners whose qualifications
were challenged, was a married man and has been living
with his family on a tract of land embracing nearly a
block in the said village for more than three years; that
hig father was the owner of the tract, and that a short
time before he signed the petition his father gave him
_ the tract of land on which he lived. There was a mistake
in the deed first executed by his father, and afterwards
another deed was made to correct the mistake, and was
sent by his father to the proper office to be recorded. His
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father testified as a witness that he gave the land to his
son, and that he, the father, owned the remainder of
the block upon which there was also a dwelling house.
We have not noticed any evidence in the record as to the
value of this property. If it has constituted the resi-
dence of the petitioner for more than three vears, and
there is no evidence to the contrary, it will be presumed
to be of sufficient value, and there can be no doubt that
this petitioner was fully qualified.

There is considerable evidence as to the qualifications
of the four other petitioners who were challenged by the
remonstrance. Tie hearing upon this application before
the village board was begun on the 14th day of May,
1910. The precise time when this petition was signed
by these petitioners dves not appear. The evidence shows
that these four petitioners, some time in the month of
March, 1910, jointly purchased a business lot in the vil-
lage. The lot was 25 feet in width by 150 feet in length.
It was located next to the bank. Nearly all the other
lots in the same block were occupied by buildings. The
contract price of the lot was $500. They paid $250 of
the purchase price at the time they procured their deed,
which was dated on the 28th day of April, 1910. For
thé remaining $250 they gave notes. They made the
contract for the lot with Mr. Kautz, who was acting for
his wife, the owner of the lot. The deed was executed by
Mrs. Kautz, her husband joining with her. They testified
that they bought the lot for speculation and had made
no use of it. They thought it would increase in value.
One of them testified that they had never lLeard of Carl
Anderson’s application for saloon license when they
bought the lot, and that they did not buy it for the pur-
pose of qualifying themselves as petitioners. One witness,
the applicant for license, testified that the lot in question
was worth $700 at the time of said purchase. The fore-
going facts in regard to the purchase of the lot do not
seem to be controverted. Several circumstances are urged
as showing that the purchase of this lot was not in good
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faith, but was solely for the purpose of qualifying them
as petitioners. Mr. Kautz, from whom they bought it,
was conducting a saloon, and one of the four purchasers
was employed by him in the saloon and paid his pro-
portion of the purchase price with $5 in cash, the re-
mainder being allowed upon his wages. They were not
dealers in real estate, and do not appear to have pur-
chased any other real estate in Haskins. They had not
paid the notes at the time of the hearing. They signed a
petition for saloon license for another party at about the
time they purchased the lot. One of the four paid $75
of the first payment, a part of that payment being for
another of the four who was not able to pay the full
amount. The remonstrator called no witnesses.

We must conclude that the value of the lot was at least
$500, and that the uncontradicted evidence produced by
the applicant shows that these four petitioners were res-
ident freeholders, as required by the statute. In Lambert
v. Stevens, 29 Neb. 283, it is held that, when the re-
monstrance denies “that certain named petitioners are
resident freeholders,” the burden of proof is upon the
applicant to prove that they are qualified petitioners. This
evidence shows that these parties were the owners of valu-
able real estate in the village before it was known that
this applicant would ask for license. It may perhaps
be inferred from the whole evidence that these petitioners
appreciated the privileges enjoyed by frcholders in gen-
eral, and that they had this in mind, which formed one
of the inducements to purchase this property. They knew
that none but freeholders were qualified as petitioners
for saloon license, and that if they purchased this real
estate they could exercise that privilege, which other-
wise they could not do. Resident owners of real estate
who refuse to sign such petitions are counted against
granting saloon license, and those interested either way
in such matters might desire for that reason to be owners
of real estate. This desire may have been, and probably
was, one inducement to these parties to purchase this
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property; but that fact would not necessarily disqualify
them as freeholders under the statute, if the purchase
was made in good faith as a bona fide investment and the
property was so held.

It was stipulated that 19 persons, specifically named,
and stated in the stipulation to be signers on the petition,
were duly qualified. Two of the nanies in this stipulation
are not found in exactly the same spelling upon the peti-
tion as appears from the transcript in the record. This
may result from inaccuracy in copying the names from
the original papers. The stipulation names 19 persons
specifically, and states that the persons so named are
signers on the petition; and as 17 of these are identical
with the names on the petition, and there are two other
names on the petition somewhat similar in spelling to
the remaining two found in the stipulation, and there
is no other evidence in the record as to their qualifica-
tions, it must be presumed that these two signers of the
petition were intended in the stipulation and were duly
qualified. Seven others, August Buss, August Ruhlow,
Charles Green, Clara Wetzlich, Mrs. G. B. Miller, H. C.
(or J. I.) Green, and Elena Buss, were shown without
doubt to be resident freeholders, so that with these five
that were specially challenged there were at least 31
qualified signers upon the petition. This was sufficient
under the law, and it is not necessary to discuss or con-
gider the testimony offered tending to show that there
were less than 60 resident freeholders in the village.

The judgment of the district court is

AFFIRMED.

REEsE, C. J., not sitting.
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GEORGE KAYSER ET AL., APPELLEES, V. CHICAGO, BURLING-
TON & QUINCY RAILROAD COMPANY, APPELLANT.

FreEp JANUARY 24,1911, No. 16,242,

1. Husband and Wife: JoiNnDER. The homestead of husband and wife
was held in the name of the wife. An action for damages was
instituted growing out of the alleged diminution in the value of
the property by reason of the contiguous construction of railroad
tracks and freight yards. The petition alleged that the real
estate was the property of both husband and wife, and they were
jolned as plaintiffs. No issue as to ownership was specifically
raised by the answer. Held, That the plaintiffs were properly
joined, and there was mo error in overruling an objection to the
question as to the ownership or interest of the husband.

ParTres. Had the husband been an unnecessary party
plaintiff, that fact would not prevent a recovery, as judgment
could have been rendered for either party, if successful, under
the provisions of section 429 of the code.

3. Eminent Domain: MEASURE OF DAMAGES: EviDENCE. In their efforts
to prove the amount of damages sustained by plaintiffs, certain
competent witnesses were asked as to the market value of the
property immediately before the construction of defendant’s
tracks and the value after the laying of the tracks and their
use for the transfer of freight. This was the proper practice.
Chicago, R. I. & P. R. Co. v. O’Neill, 58 Neb. 239. On cross-
examination the witnesses were asked as to the elements con-
gidered by them in arriving at their valuations, some of which
were shown not to be proper to have been taken into considera-
tion This cross-examination was proper as tending to weaken
the force or weight of their testimony, but did not so destroy it
as to require the whole thereof, including that which was com-
petent, to be stricken out and withdrawn from the consideration
of the jury.

4, : “The jury in fixing the damages sustained by a
landowner in consequence of the appropriation, or injury, of his
property for a public use may take into account every element
of annoyance and disadvantage resulting from the improvement
which would influence an intending purchaser’s estimate of the
market value of such property.” Chicago, R. I. & P. R. Co. v.
O’Neill, 68 Neb. 239.

5. : Those elements include injury from smoke, noise,
' soot, cinders and vibration.
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ExcessIVE DAMAGES. The testimony of witnesses as to the
extent of the diminution in value of plaintiffs’ property by reason
of the construction of lines of track and their use by engines and
cars was conflicting. The jury were sent out by the court to view
the premises. Held, That the verdict, while apparently large, but
within the estimates of some of the witnesses, could not be
molested.

APPEAL from the district court for Adams county:
HARRY 8. DUNGAN, JUDGE. Affirmed.

James B. Kelby, H. F. Rose, Frank E. Bishop and John
C. Stevens, for appellant.

Tibbets, Morey & Fuller, contra.

REEsE, C. J.

This is an appeal from the district court for Adams
county. The action was instituted for the purpose of re-
covering damages alleged to have been sustained by rea-
son of the construction of certain railroad tracks on the
opposite side of the street in front of plaintiffs’ residence
in the city of Hastings. The facts briefly stated are that
the line and tracks of defendant’s railroad had previously
been constructed about one block, or from 300 to 350 feet,
south of and parallel to First street in said city. Between
that street and the tracks was a block of lots with resi-
dence improvements thereon; that portion on the north
side of the block fronting on First street. Plaintiffs’
residence is situated on the north side of said street,
fronting to the south thereon. Prior to the commence-
ment of this action the defendant obtained, by purchase
or condemnation, all the lots south of First street, re-
moved the dwellings and other buildings, trees and shrub-
bery therefrom, excavated the ground from 3 to 7 feet,
placed 4 tracks thereon, and constructed its freight depot
and platform on and against the curb line on the south
side of the street, the platform extending to within the
width of an alley (about 20 feet) of a point south of
and in front of plaintiffs’ residence, the tracks extending
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the whole distance of the block. The action was for the
diminution in value of plaintiffs’ residence property by
reason of the construction of the tracks, the practically
constant use thereof by switch engines and freight cars
in the transfer of freight, and the “noise, jarring, dust,
smoke, soot, cinders and noxious odors created by such
traffic.” With the exception of the allegation of the cor-
porate capacity of defendant, and that it has owned and
operated a line of railroad through the city of Hastings
for more than 20 years, the answer is a general denial.
There was a jury trial, which resulted in a verdict and
judgment in favor of plaintiffs. Defendant appeals.
The evidence shows the making of the change in de-
fendant’s tracks from the main line to the point south
of plaintiff’s residence substantially as alleged in the pe-
tition, and as above outlined. The plaintiffs are husband
and wife. .The title to the property is held in the name
of the wife, and it is shown to be the homestead of both
and their family, consisting of one daughter. The action
having been brought in the names of both the husband
and wife, it is contended that there is a misjoinder of
parties plaintiff, it being insisted that the hushand was
improperly joined. There was no proof as to by whom
the consideration for the purchase of the property was
paid, but both plaintiffs testified that the property be-
longed to both. This evidence was objected to at the
time it was offered, and an adverse ruling by the court
is now assigned for error. The defendant asked for an
instruction directing a verdict in its favor upon that
ground, which was refused. As this direct issue was not
presented by answer, it may be questioned whether or
not it was waived. Donahue v. Bragg, 49 Mo. App. 273;
Lass v. Hisleben, 50 Mo. 122. However, we are not pre-
pared to say that the husband was not a proper party,
even had there been no proof of his ownership. The resi-
dence was the homestead of the family—his home—and
it was alleged and sufficiently proved that the full enjoy-
ment of that home was interrupted. Should the objection
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to the evidence that the lots were the joint property of
both have Dbeen sustained? We think not. The joint
ownership was alleged in the petition. The deed showed
that the title was held in the name of the wife. It was
entirely proper to prove the husband's interest. But,
even were this not true, we are unable to see how the
joining of the husband could in any event work to the
prejudice of defendant. By the provisions of section 429
of the code, a judgment may be given for or agrinst one
or more of several plaintiffs, and this would not require
a dismissal of the action if it should appear that the
husband was an unnecessary party; the judgment, if in
favor of either plaintiff, could be entered in accordance
with the fact.

On the trial of the question of the extent of damages
sustained, the testimony offered and received was as to
the difference in the value of the property im:mediately
before and after the construction of defendant’s tracks
and freight platform on the side of the street opposite
plaintiffs’ dwelling. This was the proper measure of
damages. Chicago, R. I. & P. R. Co. v. O’Neill, 58 Neb.
239. And in estimating the amount of damages sustained
the jury may take into account every element of annoy-
ance and disadvantage resulting from the improvement
which would influence an intending purchaser’s estimate
of the market value of the property. Chicago, R. I. &
P. R. Co. v. O’Neill, supra. And this includes injury from
smoke, soot and cinders from passing engines where no
part of the land is actually taken (Omaha & N. P. R. Co.
v. Janecek, 30 Neb. 276), also from noise and vibration
caused by the operating of a railroad near the property,
though not along a public highway (Gainesville, H. & W.
R. Co. v. Hall, 78 Tex. 169, 14 8. W. 259, 9 L. R. A, 298).
And such damages may be recovered if the tracks are on
the opposite side of the highway. Lake Erie & W. R. Co.
v. Scott, 132 I11. 429, 8 L. R. A. 330.

Upon cross-examination of the witnesses who had tes-
tified to the diminution in value of plaintiffs’ property,
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they were asked as to the elements considered by them in
arriving at their opinions, some of which were not entitled
to consideration in arriving at the conclusion, but which
the witnesses testified they considered. Upon the close
_of their testimony, defendant’s counsel moved to strike
out all the testimony of those witnesses, which motion
the court overruled. This ruling is assigned for error.
There was no error in the decision. The cross-examina-
tion, while proper, could only have the effect of weakening
the testimony of the witnesses, and of which the jury
were the sole judges. A portion, at least, of the testimony
of each witness was competent and material, and the
motion to strike out the whole should not be sustained.

Certain witnesses were asked to state the condition of
the block on the opposite side of the street before the
appropriation of the block by defendant. This was ob-
jected to and the objection overruled, to which defendant
excepted, and the ruling is now assigned for error. The
answers were that the block was occupied by residences,
trees, shrubbery, etc., which added to the beauty of the
surroundings, and protected plaintiffs’ property from the
smoke, soot, cinders and noise caused by the operation
of the trains, engines and cars on the tracks to the south,
all of which improvements had been removed and the
ground appropriated to the use of the tracks within the
excavation above referred to, thereby rendering plain-
tiffs’ home of less value as residence property. Thig evi-
dence seems to be of little, if any, importance and might
have been well excluded, but the error in receiving it,
if such there were, was cured by the giving of instruction
numbered 2, given at the request of defendant, which is
as follows: “The jury are instructed that if you find in
favor of the plaintiffs, in arriving at the amount of your
verdict, you must give consideration only to the claims
of damage stated in the petition; that is, on account of
noise, jarring, dust, smoke, soot, cinders and noxious
odors caused by the operation of the railroad tracks and
trains in connection with the freight depot, and you must
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not allow any damages for any other claims or considera-
tion, even though testimony of witnesses may have been
received on other causes and consideration of damage.”
Thig eliminated every consideration except those named
and left no ground for complaint.

It is contended that the verdict of the jury, which is
$1,100, is excessive. IKight witnesses were examined as
to values by plaintiffs, and two by defendant. There was
considerable discrepancy in their testimony. Of the eight,
two placed the diminution in value at $1,000, two at
from $800 to $1,000, one at $900, one at $600, one at
$800, and one at $1,200 to $1,400. Of the two witnesses
for defendant, one testified there was no dimiuution,
while the other placed it at from $200 to $300. ‘In addi-
tion to the testimony of witnesses, the jury were sent to
view the premises and the information there obtained was
considered by them. While we are persuaded that the
verdict was the full measure of the damage proved, yet
we cannot see that the excess, if any there is, calls for
the interference of this court.

The judgment of the district court is therefore

AFFIRMED.

RAFE SHAW, APPELLEE, V. HOLT COUNTY, APPELLANT.
F1LED JANUARY 24,1911. No. 16,280.

1. Counties: SPECTIAL BAILIFF: LIABILITY FOR SERVICES. There is no
provision of law conferring power on the district court to appoint
a special bailiff to take and detain in custody for an indefinite
time a witness for the state in a criminal prosecution, and
thereby create an indebtedness against the county in which such
prosecution is pending.

2. R : . The petition, the substance of which is
set out in the opinion, held not to contain facts sufficient to con-
stitute a cause of action against the defendant county.

ArPrEAL from the district court for Holt county: JAMES
J. HARRINGTON, JUDGH, Reversed and dismissed.
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AEdward H. Whelan, for appellant.
R. R. Dickson, contra.

REEsE, C. J.

This is an appeal from a judgment of the district court
for Holt county. " Plaintiff filed a claim against the county,
before the county board of supervisors, in which it was
recited that the county was indebted to him in the sum
of $166, as bailiff, appointed by the judge of the district
court to take charge of a witness for the state in a crim-
inal prosecution then pending against a person charged
with the crime of murder; that the witness was placed
in plaintiff’s custody, and that he retained said custody
for 83 days, for which he was entitled to $2 a day. The
county board rejected the claim, when plaintiff appealed
to the district court. He filed his petition in said court
wherein he alleged that on the 16th day of March, 1903,
e was by the order of the district court appointed as
special bailiff of said court to take charge of and have
the custody of the body of James T. Thompson, a witness
for the state in a criminal prosecution wherein one Ed-
ward Slattery was being prosecuted for the crime of mur-
dering Henry Shaw; that the said Thompson was re-
quired to enter into a recognizance in the sum of $1,000
conditioned for his appearance to testify as a witness in
said cause, but failed to give the recognizance, whereupon
plaintiff was appointed as said special bailiff and had
the charge and custody of said Thompson from the said
16th day of March, 1903, for the period of 83 days; that
‘plaintiff during said time “looked after said Thompson
as per order of the district court,” and produced said
Thompson in court on the trial of said cause as directed
by the order of the court, and that plaintiff is entitled
to have for his said services the sum of $2 a day, making
due him the sum of $166, which had not been paid, and
for which judgment was demanded.
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The defendant county answered, first, by a general de-
nial. The answer also contained paragraphs 2, 3, 4, 5, 6
and 7, which were all stricken out by order of the court
on motion of plaintiff, and to which defendant excepted,
but which, under our view of the case, need not be further
noticed. The transcript contains what purports to be
a stipulation of the facts, but as no such stipulation has
been preserved by a bill of exceptions it cannot be con-
sidered. State v. Knapp, 8 Neb. 436 ; Herbison v. Taylor,
29 Neb. 217; State Ins. Co. v. Buckstaff Bros. Mfg. Co.,
47 Neb. 1; Keeler v. Manwarren, 61 Neb. 663. The cause
was tried to the court without the intervention of a jury,
being “submitted to the court upon the pleadings, stipu-
lations and the evidence. On consideration whereof the
court finds for the plaintiff and against the defendant,”
and judgment was entered for $208.60. There was no
motion for a new trial, nor is there any bill of exceptions.
This precludes any examination into the merits of the
case upon the facts, and the sole question left is as to
whether a cause of action is stated in the petition.

In this investigation two questions are presented:
First. Is there any statutory authority for an order of
the district court requiring witnesses for the state to enter
into a recognizance for their appearance in court to tes-
tify? Second. If such authority does exist, either by
statute or by force of the common law, has the court
authority to appoint a special bailiff to take into custody
and detain such witnesses indefinitely, or to such time
as the principal cause may come on for trial. The record
before us nowhere contains any copy of the order of the
district court requiring bail of the witness or the appoint-
ment of plaintiff as special bailiff. The fact is averred
in the petition and denied by the answer. Our attention
has not been called to any provision of the statute requir-
ing any order for the admission of witnesses to bail; upon
the contrary, it is conceded by the briefs of both parties
that no such statute exists. The authority of an exam-
ing magistrate to admit witnesses to bail seems to be pro-
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vided by section 304 et seq. of the criminal code. There
is also authority for the district court to require the
recognizance of witnesses on the part of the state in case
the venue of the cause is changed from one county to
another. Criminal code, sec. 458. Dut neither of those
provisions require the giving of bail by witnesses pend-
ing a trial in the district court for the county wherein
the offense is alleged to have been committed. Whether
or not the authority existed for making the order requir-
ing the witness Thompson to give bail for his appearance
as a witness upon the trial is not a controlling question in
this case, and is not decided. If, however, such authority
does exist, either by virtue of the statute or under the
rules of the common law, we are yet unable to find any
authority for the appointment of a special bailiff to take
and detain in custody, for an indefinite time, such wit-
nesses as may be unable to comply with the order and
give the required bail. Were this power to be exercised
without limit, it will readily appear that it might be
abused to an extent that would render the expense of
criminal prosecutions a burden, such as could not be
borne. There is ample authority given by section 36, ch.
28, Comp. St. 1909, for the appointment of bailiffs “to
wait on the grand jury and the court during the term” of
court, but that does not include the appointment of
bailiffs for the purpose named. We conclude, therefore,
that there was no sufficient authority for the appointment
of plaintiff as special bailiff in the case, as alleged, to the
extent of imposing the burden upon the county of paying
his per diem, and that the facts alleged in the petition do
not constitute a cause of action against defendaut.

The judgment of the district court is reversed, and the
cause is dismissed.

REVERSED AND DISMISSED.
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HucHa H. CARROLL, APPELLANT, V. VILLAGE OF IILMWO0OD
ET AL., APPELLEES,

Frep JANUARY 24,1911. No. 16,266.

Maunicipal Corporations: TITLE To STREETS. Where land is platted for
and dedicated to city or village purposes in accordance with the
provisions of article I, ch. 14, Comp. St. 1909, the city or village
acquires the ownership of the streets, alleys and public grounds in
fee simple, and an abutting lot owner cannot maintain an action
against the city or village to recover the value of the natural
products of the soil grown upcn the surface of an adjacent street
which has been converted to the use of the municipality.

ApPpRAL from the distriet court for Cass county:
HARVEY D. TrAvIS, JUDGE. Affirmed.

A. N. Sullivan, for appellant.

Byron Clark, William Decles Dernier and William A.
Robertson, contra.

BARNES, J.

Action by a lot owner in the village of Elmwood to re-
cover the value of the grass or hay grown on a street of
the village adjacent to his lots and appropriated by the
village trustees to the use of the corporation.

It appears that in the month of July, 1886, the owners
of the land on which the village of Elmwood is situated
duly caused the same to be surveyed and platted, and the
plat acknowledged in the manner provided by sections
8980, 8981, Ann. St. 1909. After such acknowledgment
they duly filed the plat for record as therein provided, and
thus dedicated the streets, alleys and public grounds, as
shown in said plat, to the public use as and for the village
of Elmwood; that thereupon said village was organized
and has existed and exercised the powers and duties of
a municipal corporation from thence to the present time;
that the plaintiff had purchased, and at the time of the
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commencement of this action owned, certain lots in the
said village abutting upon one of the public streets so
dedicated as aforesaid; that in the month of August, 1907,
the plaintiff cut the grass growing upon the street on
which his lots abutted; that immediately thereafter the
trustees of the village caused the same to be removed,
without the consent of the plaintiff, and converted it to
the use of the corporation. The plaintiff thereupon
brought this action in the justice court of Cass county to
recover the value of the grass or hay thus appropriated,
the defendants had judgment, and the plaintiff appealed
to the district court. On the trial, and after the introduc-
tion of the evidence, that court directed the jury to return
a verdict for the defendants, which was accordingly done.
Plaintiff took the proper exceptions, and has brought the
case here by appeal, so that the sole question presented by
this record is whether as an abutting owner the plaintiff
can maintain an action to recover the value of the grass
or hay which grew naturaily upon the surface of the vil-
lage street.

The plaintiff invokes the common-law rule in support of
his contention that he was entitled to recover the value
of the grass or hay growing in the village street (the
natural production of the soil) appropriated by the de-
-fendants, and cites authorities from many of the states
where that rule prevails. In 2 Dillon, Municipal Corpora-
tions (4th ed.) sec. 663, it is said: ‘“Where the public ac-
quires only the use, and the fee remains in the original
proprietor or abutter, the latter is considered to be the
owner of the soil for all purposes not inconsistent with the
public rights, and may maintain actions accordingly.” In
this state, however, a different rule prevails. Section 8982,
Ann, St, 1909, provides: “The acknowledgment and re-
cording of such plat is equivalent to a deed in fee simple
of such portion of the premises platted as is on such plat
set apart for streets or other public use, or as is thereon
dedicated to charitable, religious, or educational pur-
poses.” The law of Iowa on this subject is identical with

26
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the section of our statutes above quoted, and in that state
it was held that laying off and recording a town plat or
an addition thereto under chapter 41 of the code of 1851
had the effect to vest in the corporation the fee-simple
title to and exclusive right of dominion over the streets
and alleys thus dedicated to public use, and that in such
case neither the original proprietor nor his grantees have
the right to the subterraneous deposits of coal within the
limits of such street, and the corporation was allowed to
maintain an action against the abutting lot owner for coal
mined and taken by him from beneath the same. City of
Des Moines v. Hall, 24 Ta. 234,

In 2 Dillon, Municipal Corporations (4th ed.) see. 664,
it is said: “Where, however, the fee or legal title passes
from the original proprietor, asx in some states it is de-
clared it shall, in statutory dedications, and in cases
where land is acquired for streets and public purposes
by the exercise of ihe right of eminent domain, such
proprietor or the adjoining owner cannot maintain an
action for injuries to the soil, or ejectment, but he never-
theless has a remedy for any special injury to his rights by
the unauthorized acts of others.”” In City of Wahoo v.
Nethaway, 73 Neb. 54, in speaking of the statute above
(uoted, this court said: “It would seem that there is in
this state much reason for holding that incorporated
cities should, in actions relating to their streets, be sub-
ject to the operation of the statute of limitations. They
own in fee simple the streets, alleys and other public
places within their corporate limits. See Comp. St. 1899,
ch. 14, art. 1, secs. 104, 106. They may maintain eject-
ment to recover possession of them; they may, speaking
generally, vacate them either in whole or in part. The
Tight is even given to sell and dispose of them, and apply
the money derived from the sale to any legitimate munie-
ipal purpose. See Comp. St. 1899, ¢h. 14, art. 1, sec. 77.
In other words, munieipal corporations are invested with
a sort of proprietary interest in this c¢lass of property,
and may be required, therefore, to guard it with the same
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degree of vigilance as that which is exacted of private
owners. It is believed that the authorities are all agreed
upon the proposition that as to property which is held in
private ownership, and not upon public trusts, municipal
corporations are on the same footing with private individ-
uals and equally affected by the limitation laws.” And
it was held prior to the passage of the act of 1899 that
the statute of limitations would run against the lands of
a municipal corporation the same as against the lands of
a private individual. It follows, therefore, that, the vil-
lage of Elmwood being the owner in fee of the streets upon
which the plaintiff’s lots abutted, it was entitled to use
and appropriate the grass or other natural products of
the soil growing upon the surface thereof, and the plain-
tiff, having no legal title to the streets, could not main-
tain an action against the city for the conversion to its
own use of any of such products.

We wish it to be thoroughly understood, however, that
by this holding the plaintiff is not to be deprived of any
of his rights to the use and occupation of the streets, or
any of the equitable or incidental rights that accrue to
him by reason of his abutting ownership. Neither do we
follow the rule announced in City of Des Moines v. Hall,
24 Ia. 234, to the extent of holding that the city would
be entitled to minerals, if any should be found, underlying
the surface of its streets. It is sufficient for the disposi-
tion of this case to declare that the plaintiff cannot main-
tain this action to recover the value of the hay growing
upon the street adjacent to his lots. '

It is contended by counsel for the plaintiff that by the
language of the dedication of the plat the original own-
ers retained the title to the streets, and only dedicated
the same to the public use. The acknowledgment of the
plat seems to be in the ordinary and usual form. It reads
as follows: “We, the undersigned owners and proprietors
of the land included in the accompanying plat of Elm-
wood, Cass county, Nebraska, do hereby approve of the
division of the grounds into lots, and ratify the said plat;
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and do hereby dedicate to the public use the streets and
alleys as thereon shown, and in =accordance with the
survey thereof.” This dedication did not have the effect
contended for by plaintiff, and did not restrict the rights
of the village or the public to a mere use and occupation
of its streets, hut was a sufficient compliance with the
statute, and, when taken together with the survey, the
filing and recording of the plat, operated as a conveyance
of the streets designated thereon in fee simple to the cor-
poration. Indeed, if the plat had been filed and recorded
without any acknowldgment, the acceptance of the grant
and a continuous occupancy of the streets since 1886, with
the consent of the plaintiff and his grantors, would be
sufficient to estop him from now claiming that the village
has not the fee-simple title thereto declared by the
statutes.

We are therefore of opinion that the judgment of the
district court was right, and, for the foregoing reasons,
it is

AFFIRMED.

CHARLES N. HICKEY ET AL., APPELLEES, V. BENJAMIN L.
BRINKLEY ET AL., APPELLANTS,

FiLep JANUARY 24,1911, No. 16,279.

1. Contracts: TBADE AGREEMENT: ASSIGNABILITY. The defendants, who
were the owners of a livery and feed business, sold the same to
one H. and executed at the same time an agreement with a
penalty of $500, conditioned that they would not engage in the
business in that vicinity for a period of ten years. Afterwards
H. so0ld the business and assigned the agreement to the plaintiffs.
Held, That the contract was assignable to the purchaser of the
business. '

2. Election of Remedies. Held, further, that In such a case, where
the defendants violated the contract by again engaging in the
business, the plaintiffs had the election whether to sne for
damages upon the bond or to apply for an injunction to restrain
the breach of the negative contract,
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APPBEAL from the district court for Nemaha county:
JOoHN B. RAPER, JUDGE. Affirmed.

Stull & Hawaxby, for appellants,
Kelligar & Ferneauw, contra.

LeTrTON, J.

In 1905 the defendants were the owners of a livery and
feed business in the village of Johnson. In September of
that year they sold the business, together with the real
estate on which it was conducted, to one Charles N.
Hickey, and at the same time, as a part of the transaction,
executed an agreement in the form of a bond with a
penalty in the sum of of $500, which, after reciting the
fact of the sale, provided “that the said B. L. Brinkley
and Olive Brinkley will not themselves or permit any one
of their family or in their employ to engage in the livery
or feed business in said village of Johnson or vicinity for
a period of ten years from this date. Hickey continued
the business until September, 1908, when he scld the
personal property, real estate, and good will of the busi-
ness to the plaintiffs in this action, assigning to them
the bond and agreement given by defendants. After the
sale to Hickey the defendants continued to do a livery
business to some extent, and so continued after the sale
by Hickey to plaintiffs and up to the beginning of this
action. The plaintiffs testify that their business has been
seriously damaged by the competition of defendants.
Hickey was joined as a plaintiff, but the action was dis-
missed as to him and a permanent injunction allowed
against the defendants.

The defendants urged that there is no equity in the bill,
for the reason that plaintiffs have an adequate remedy at
law by an action on the bond, that the amount of money
named therein as a penalty was intended as liquidated
damages, and that since no insolvency has been shown the
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only right of action for a violation of the contract is one
at law for the amount named in the bond. We think this
position is untenable. We have held contracts of the
nature of the one under consideration not to be unreason-
able in their terms and not void as against public policy.
Molyncauz v. Wittenberg, 839 Neb. 547; Downing v. Lewis
59 Neb. 38; Roberts v. Lemont, 73 Neb. 365; Engles v.
Morgenstern, 85 Neb. 57.

We are also of opinion that a contract of this nature
which is intended to protect the good will of the business
is assignable to the purchaser of the business. Francisco
v. Smith, 143 N. Y. 488; Up River Ice Co. v. Denler, 114
Mich. 296; Southworth v. Davison, 106 Minn. 119. We
are further of the opinion that the very purpose of this
contract would be defeated if the person selling the busi-
ness was allowed to pay the sum named in the bond as a
penalty and then be at liberty to destroy the business
which he sold and take away the good will of the vendee.
The intention of the parties was to guard against the prop-
erty sold becoming valueless to the purchaser by reason
of the seller again resuming business in that locality. It
is not reasonable to suppose that the purchaser of the
business intended that if the seller would pay him $500
he would be at liberty at any time to break his contract
and enter into competition with him in the same business.
Pheewiz Ins. Co. v. Continental Ins. Co., 87 N. Y. 400;
Diamond Match Co. v. Rocber, 106 N. Y 473; O’Neal ».
Hines, 145 Ind. 32; Andrews v. Kingsbury, 212 Im. a7;
Brown v. Kling, 101 Cal. 295; Buckhout v. Witwer, 157
Mich. 406; Ropes v. Upton, 125 Mass. 258; Keplinger .
Woolsey, 4 Neb. (Unof.) 282; Richardson Drug Co. »v.
Meyer, 54 Neb. 319; 22 Cyc. 866c. We do not find any
evidence from which it can be said that the sum named
was intended as liquidated damages.

On account of the fact that both the amount of the busi-
ness done by the defendants in competition with plaintiffs
and the amount of damages suffered would be exceedingly
difficult to prove, the only adequate remedy which can

2
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be afforded is by an injunction restraining the defendants
from carrying on the business as agreed in the contract.
The judgment of the district court is therefore

AFFIRMED,

GIRARD TRUST COMPANY, APPELLANT, V., IRA J. PADDOCK
ET AL., APPELLEES,

FILED JANUARY 24, 1911. No. 16,155.

1. Appeal: QuUEsTIONS OF Facr: REviEw. A bill of exceptions which
purports to exhibit all of the evidence adduced during the trial
of an action should contain that evidence, and ordinarily, if it
does not, the questions of fact will not be considered in this
court. But if it clearly appears- in an action in equity that
evidence which was thus omitted is immaterial and irrelevant,
this court will examine the bill of exceptions and retry the case.

2. Trusts: AcTioN BY TRUSTEE OF EXPRESS TRUsT: PARTIES. Under
gection 32 of the code, a corporation, the trustee of an express
trust, may maintain an action in its own name, with respect to
the subject matter of the trust, even though its name has been
changed by an act of the legislature, and it need not join the
cestui que trust as a plaintiff or implead it as a defendant in the
action.

3. Mortgages: LAw GOVERNING. A promissory note which is secured
by a mortgage upon real estate within this state, signed in Iowa,
payable in Pennsylvania, and contdining a clause that it shall be
governed according to the laws of Nebraska, should not be con-
strued according to the laws of Iowa.

4. Limitation of Actions: MORTGAGES: INTEREST PAYMENTS. Where,
after the maturity of a note secured by a real estate mortgage,
interest payments are made thereon, an actiom may be main-
tained on the mortgage at any time within ten years after the
date of the last payment.

5. Evidence: MORTGAGES: INTEREST PAYMENTS: ADMIsSIONS. And if
the defendants in such an action admit that interest payments
were made upon the mortgage debt while it was in force, and do
not plead or prove that the payments were not made by the
owner of the equity of redemption, and it appears that the per-
son who owned the equity at that time had agreed to pay the
mortgage debt, the admission will be construed to refer to him,
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APrEAL from the district court for Dawes county: WiL-
LIAM H. WESTOVER, JUDGE. Reversed with directions.

A. W. Crites, for appellant.

A. M. Morrissey and A. G. Fisher, contra.

Roor, J.

January 1, 1890, Ira J. Paddock, a resident of the state
of Towa, mortgaged the premises in dispute to secure the
payment of his debt for $350 due January 1, 1895. March
24, 1890, the mortgage and the note secured thereby were
assigned to the Girard Life Insurance Annuity & Trust
Company, as trustee, to secure the mortgagee’s debenture
bonds and with authority to collect the debt. March 26,
1896, the mortgagor and the mortgagee agreed in writing
to extend the maturity of the debt until January 1, 1899,
but this agreement was not recorded. In 1895 Paddock
sold the land by a verbal agreement to his brother, who
subsequently sold the premises to one Baldwin, and in
August, 1896, Baldwin sold the land to the defendant Me-
Gannon. Title was transferred directly from Ira J. Pad-
dock to McGannon by a quitclaim deed dated February
24, 1898, and recorded January 21, 1899. This convey-
ance is made subject to a mortgage not definitely de-
scribed. No deeds were recorded intermediate the exe-
cution of the mortgage and the deed 10 McGannon. Pad-
dock testifies, in substance, that he signed a deed for
the land, but no grantee was named therein. There is
no proof that this blank wag ever filled. The plaintiff
alleges: “That the interest on said bond or note has not
been paid since January 1, 1897, and that the principal
indebtedness and the interest since January 1, 1897, have
not been paid, nor any part thereof, and there is now due
and owing to the plaintiff on account of said note and
mortgage,” etc. During the trial the parties stipulated
with respect to the debt that “no amounts have ever been
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collected and paid except as stated in the petition.” The
plaintiff’s petition was dismissed and a decree entered
quieting title in the defendant MecGannon.

Considerable argument is presented with respect to the
statute of limitations. In Teegarden v. Burton, 62 Neb.
639, we held that the statute did not bar an action to fore-
close a mortgage until ten years after the last payment
upon the debt. The stipulation is general, and in no
manner intimates that the payments were not made by the
owner of the equity of redemption. Ira J. Paddock tes-
tifies that, when the land was sold to his brother and sub-
sequently when it was sold to Baldwin, the grantees
agreed to pay the mortgage debt. Thereby the grantee
became a principal debtor. Stover v. Tompkins, 34 Neb.
465. No one contends that Ira J. Paddock made these
payments, and upon the entire record we think that a
presumption arises that they were made by the primary
debtor, who in the ordinary course of business would be
expected to pay the interest upon the debt. Shephurd v.
Calhoun, 72 I11. 337. This suit was commenced in Oec-
tober, 1906, less than ten years subsequent to January 1,
1897, and we are of opinion that the statute of limitations
does not bar the action.

The defendants argue that, since the bill of exceptions
does not contain copies of certain Iowa statutes received
in evidence, it does not present all of the evidence con-
sidered by the trial court and we should not pass upon
the issues of fact. This evidence was presented to sus-
tain an argument that the note and mortgage should be
construed according to the laws of Iowa, that we should
hold the mortgage void, that the record thereof did not
give McGannon constructive notice of the lien, and that
the statute of limitations barred this action five years sub-
sequent to the maturity of the note. The mortgage was
executed in strict conformity with the law of Nebraska
and encumbered Nebraska land. The note was payable in
Pennsylvania, and the parties stipulated that it should be
governed by the laws of this state. No part of the con-
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tract was to be performed in Iowa, and, so far as we are
advised, it was executed in that state for the sole reason
that the mortgagor resided there. The evidence was
clearly irrelevant and immaterial, and, while the plaintiff
had been inexcusably careless in settling the bill, we
should not refuse to examine its contents.

Counsel are in error in contending that the plaintiff did
reply to the defendants’ supplemental answer. We find
nothing to sustain the argument that the plaintiff is not
the real party in interest or that there is a defect of par-
ties plaintiff. The Pennsylvania legislature changed the
name of the Girard Life Insurance Annuity & Trust Com-
pany to the Girard Trust Company, and in the latter name
the plaintiff prosecutes this action. Changing the plain-
tiff’s name did not change its identity. It is the trustee
of an express trust, and may maintain this action under
section 32 of the code. Nor is it material that a receiver
was appointed for the McKinley-Lanning Loan & Trust
Company, the original mortgagee. It parted with its title
to the note and mortgage in controversy 13 years before
that receiver was appointed, and there is neither pleading
nor proof to suggest that subsequently it became entitled
to the possession of those instruments or to recover the
debt evidenced thereby.

Some reference is made in the defendant McGannon’s
brief to alleged facts which we consider immaterial for a
proper understanding of this case, and this opinion should
not be extended by further reference thereto. Upon the
entire record, we find no defense to the plaintiff’s peti-
tion, but do find that its mortgage should be foreclosed.
The decree ignores the defendant Coffee’s alleged mort-
gage and he has not appealed, but that may be accounted
for by the plaintiff’s defeat.

The judgment of the district court, therefore, is re-
versed and the cause remanded, with instructions to ren-
der a decree foreclosing the plaintiff’s mortgage with 10
per cent. annual interest from January 1, 1897, that it be
decreed a first lien upon the mortgaged premises, and to
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ascertain what, if anything, is due upon the defendant
Coffee’s mortgage and to give him such relief as he may be
entitled to, subject, however, to the plaintiff’s lien.

REVERSED.

CLAY, ROBINSON & COMPANY, APPELLEE, V. DOUGLAS
COUNTY ET AL., APPELLANTS.

FrEp JANUARY 24, 1911. No. 16,174.

1. Taxation: PARTNERSHIP CrEDITS: PLACE OF TAXATION The credits
of a partnership engaged in the live stock commission and
money loaning business, that maintaing but one office in
Nebraska, are subject to taxation in the county, township, pre-
cinct, city and school district where that office is located.

2. : : . The doctrine that movables follow the .

person will not be applied so as to defeat the taxation of partner-
ghip credits evidenced by promissory notes executed by residents
of Nebraska and payable in Chicago to a partnership transacting
pusiness in this state, where it appears that the payee for many
years has maintained and still maintains an office and a place
of business in Nebraska in charge of an agent, through whom the
loans evidenced by the notes were negotiated, and at which
place an extensive commission business is transacted by the
partnership.

APPEAL from the district court for Douglas county:
Howarp KENNEDY, JUDGB, Reversed with directions.

James P. English and Alfred G. Ellick, for appellants.
Crofoot & Scott, contre.

Roor, J. ' "

This is an appeal from a judgment of the district court
vacating an order made by the board of equalization of
Douglas county which increased the assessed valuation of
the plaintiff’s credits.
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The facts are that the plaintiff is a partnership com-
posed of five persons, all nonresidents of Nebraska. It
maintains an office in South Omaha, and transacts busi-
ness at no other point in the state, but its principal place
of business is in Chicago. The plaintiff buys and sells
live stock upon commission and loans money to live stock
men. The plaintiff’'s South Omaha office is in charge of a
Mr. Reed, and this gentleman is vested with great dis-
cretion in making loans, which are always evidenced by
promissory notes payable at the plaintiff’s Chicago office.
Whenever a loan is negotiated, Reed draws a draft on the
plaintiff in Chicago and deposits it to the partnership
credit in a bank in South Omaha where it keeps an ac-
count, the draft is forthwith honored, and a check is drawn
upon that bank payable to the borrower. The note and
any collateral security given by the borrower are immedi-
ately transmitted to Chicago and there remain until the
debt is paid, whereupon they are returned to Reed for the
debtor. Notes are not sent to South Omaha for collec-
tion, but Reed accepts payments thereon, deposits the col-
lections, and immediately transmits the proceeds to Chi-
cago. Occasionally a payment is applied to satisfy a
pending application for a loan. The plaintiff also trans-
acts an extensive live stock comniission business in South
Omaha. The plaintiff admitted that during the year in-
volved in this inquiry its average capital, loaned as afore-
said to residents of Nebraska, equalled %25,000, the amount
of the assessed valuation in dispute. The plaintiff con-
tends that its domicile is in Chicago, that the situs of its
choses in action follows its person to that domicile, and
that the board had no power to separate that situs from
the plaintiff’s ownership so as to establish a situs in Ne-
braska for the purposes of taxation,

Section 1, art. IX of the constitution, provides: “The
legislature shall provide such revenue as may be needful,
by levying a tax by valuation, so that every person and
corporation shall pay a tax in proportion to the vulue of
his, her, or its property and franchises, the value to be
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ascertained in such manner as the legislature shall direct.”
Section 2, art. I, ch. 77, Comp. St. 1909, declares that
“the term ‘personal property’ includes every tangible and
intangible thing whicl is the subject of ownership and not
real property as defined in section one of this act.” Sec-
tion 12 provides: “All property in this state not ex-
pressly exempt therefrom, shall be subject to taxation,”
ete. Section 28 commands every resident adult to list for
taxation all of his “moneys, credits, bonds, or stocks,
shares of stock * * * and all other personal prop-
erty,” and to likewise list “all moneys and other personal
property invested, loaned or otherwise controlled by him
as the agent or attorney, or on account of any other per-
son or persons, company, or corporation whatsoever, and
all moneys deposited subject to his order, check or draft,
and credits due from any person,” ete. Section 29 pro-
vides that personal property, with certain exceptiens not
applicable to the plaintiff’s case, shall be listed and as-
sessed “in the county, precinct, township, city, village.
and school district where the owner resides. * * *
The capital stock and franchise of corporations and per-
sons * * * shall be listed and taxed * * *
where the principal office or place of business of such cor-
poration or person is located within this state. If there
be no principal office or place of business in this state,
then at the place in this state where any such corporation
or person transacts business.” Section 44, provides: “The
property of banks or bankers, or other companies, and
merchants except as hereinafter specifically provided. shall
be listed and taxed in the county, township, precinct, city,
village and school district where the business is done.”

A partnership is an entity distinct and separate from
that of its members, and is recognized in law as a person.
Richards v. Leveille, 44 Neb. 38; Campbell v. Farmers &
Merchants Bank, 49 Neb, 143. DBy establishing an office
in South Omaha and by transacting business at that point
for many years, the plaintiff acquired a domicile in this
state for all practical purposes, became amenable to its
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laws, and subject to taxation upon at least so much of its
property as it employed and controlled within the state.
The plaintiff does not contend that its capital invested in
Nebraska loans has been taxed in a sister state, so that
no equities intervene to deter the application of our rev-
enue laws. The plaintiff engages in an extensive and
profitable business within this commonwealth, and asserts
the right to escape its just share of the burdens of taxation
by a course of business which, however much it might
protect a natural person, in our judgment presents no
obstacle in the instant case to the enforcement of the tax-
ing laws of this state. Text-writers, reason and courts
quite generally hold that the property of a partunership
should be taxed at the place where its business is carried
on. 1 Cooley, Taxation (3d ed.) p. 639; 1 Desty, Taxation,
P 299; School District v. Bowman, 178 Mo. 654; City of
Louisville v. Tatum, Embry & Co., 111 Ky. 747; Spinney
v. City of Lynn, 172 Mass. 464. Since the plaintiff has
but one place of business in Nebraska, there is no ques-
tion of conflicting locations to cloud the issue. Nor does
the fact that all of its members reside without the state,
and that its principal place of business is in Chicago, ren-
der uncertain the right of the assessor to tax the prop-
erty in dispute. The plaintiff’s person, although intan-
gible, is within the state of Nebraska, and, in so far as the
doctrine that movables follow the person of their owner
applies, it holds the credits in dispute within this state.
We do not presume to say that all of the plaintiff’s credits,
without regard to the place where they originated or heed-
less of the state where the capital they represent is in-
vested, should be taxed in Nebraska, but only that these
credits, forming part of the plaintiff’s capital invested in
Nebraska, should be taxed according to the plain provi-
sions of the constitution and of the statutes just referred
to.

The judgment of the district court, therefore, is reversed,
with directions to reinstate the assessment of the county
board.

REVERSED.
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P. A. WELLS, EXECUTOR, APPELLANT, V. HERMAN E. CoOCH-
RAN ET AL., APPELLEES.

FILEp JANUARY 24, 1911. No. 16,185.

1. Exceptions, Bill of: SEervicE. It is not necessary to serve a pro-
posed bill of exceptions upon one who purchases the subject mat-
ter of the litigation while the action is pending and continues
the litigation in the name of the assignor. Service upon the de-
fendant is sufficient.

2. Judgment: EqQuiTABLE SET-OFF. Where peculiar equities intervene
between the parties, a court of equity may enjoin the collection
of a judgment until the debtor litigates an unliquidated claim
against his creditor, and if the debtor succeeds the court may set
off the judgments so far as one may equal the other.

If an executor sued for his testator’s debt is pre-
vented from proving a set-off by the unconscionable conduct of
an insolvent plaintiff, and by his own innocent mistake, a court
of equity may, in its discretion, enjoin the collection of the judg-
ment until the set-off is liquidated in an action at law, and sub-
sequently set off the judgments so far as théy equal each other.

4,

The evidence examined, and commented upon in
the opinion, and held to establish the executor’s right to equitable
relief.

ArrEAL from the district court for Douglas county:
LEE S. ESTELLE, JUDGB. Reversed with directions.

Lysle 1. Abbott, for appellant.
Arthur 8. Churchill, contra.

Roor, J.

The defendant Cochran, an attorney at law, negotiated a
real estate trade for John P. Johnson, and subsequently
recovered judgment against him in justice court upon his
note given for services rendered. Johnson appealed to
the district court. In both courts the defendant as a de-
fense and counterclaim pleaded that Cochran was in-
debted to him in the sum of $500 for money had and
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received for Johnson’s use. While this suit was pending
Johnson died, and Mr. Wells, an attorney at law, the
plaintiff herein, as executor of the last will and testament
of the deceased, was substituted as the defendant. While
Mr. Wells was trying a case in one division of the district
court, Mr. Cochran appeared in the division where his suit
was pending, and, in the absence of any one representing
the Johnson estate, caused judgment to be entered by de-
fault upon his note. The court refused to set aside the
default, and thereupon Mr. Wells, as executor, commenced
an original action against Cochran to recover $500 upon
the cause of action theretofore pleaded as a set-off. This
case has twice appeared in this court. Wells v. Cochran,
78 Neb. 612, 84 Neb. 278. In the meantime Cochran
sued Mr. Moriarty, the surety upon the undertaking given
by Johnson to appeal the suit, first referred to, to the dis-
trict court, and after considerable litigation recovered
judgment. Mr. Moriarty was indemnified by Johnson,
and if the judgment is collected the assets of the Jehnson
estate will be depleted to that extent. Mr. Cochran is
insolvent, and this action is prosecuted to restrain the
collection of that judgment until the suit prosecuted by
Wells shall have been determined, and for equitable re-
lief. After issue joined, but before trial, Mr. Cochran
sold and assigned the judgment to his counsel, who inter-
vened in the action. The court dismissed the plaintiff’s
petition. The plaintiff app-als.

The intervener moves to quash the bill of exceptions
because it was not served upon him. The bill was served
upon Cochran and he made no suggestions of amendment.
The intervener was not substituted for Cochran as the de-
fendant, but the action continued in the name of the origi-
nal parties according to the provisions of section 45 of
the code. The interests of the defendant and the inter-
vener are identical and service of the bill upon either, in
the eircumstances of this case, binds both. Crane Bros.
Mfg. Co. v. Keck, 35 Neb. 683.

Upon the merits the defendant contends that, since the
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district court refused to grant the executor a new trial in
the law action, it conclusively appears that he was negli-
gent in not appearing for trial, and, having failed to liti-
gate his set-off in that action, equity should not interfere
in his behalf. The principle invoked is sound, but there
are exceptions to all general rules. The executor’s rem-
edy in trying the set-off in the action at law was not com-
plete and adequate because the case had been appealed
from justice court, and the district court could not ren-
der judgment for more than $200, although the executor’s
demand, after deducting the amount of the Cochran note,
would exceed that sum. Notwithstanding this fact Mr.
Wells was willing to submit the set-off in the action at
law, but was not heard because of his adversary’s un-
conscionable conduct. Judge Story says, in substance,
that the equities which should move a court of equity to
extend the doctrine of set-off are so various “as to admit
of no cofnprehensive enumeration.” 2 Story, Equity Ju-
risprudence (13th ed.) sec. 1437e¢. In section 885, com-
menting upon the right and duty of a court of equity to
enjoin the enforcement of a judgment recovered in an ac-
tion at law, the learned author says: “Indeed the occa-
sions on which an injunction may be used to stay pro-
ceedings at law are almost infinite in their nature and
circumstances. In general it may be stated that in all
cases where by accident, or mistake, or fraud, or other-
wise a party has an unfair advantage in proceedings in a
court of law, which must necessarily make that court an
instrument of injustice, and it is therefore against con-
science that he should use that advantage, a court of
equity will interfere and restrain him from wusing the ad-
vantage which he has thus improperly gained. * * *
If any such unfair advantage has been already obtained by
proceedings at law to a judgment, it will in like manner
control the judgment and restore the injured party to his
original rights.” In section 836 the author says: “The
injunction is not confined to any one point of the pro-
ceedings at law; but it may, upon a proper case being pre-
27
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sented to the court, be granted at any stage of the suit
¥ * * tostay trial; sometimes after verdict to stay judg-
ment; sometimes after judgment to stay execution.”

The affidavits used on the application to set aside the
default were introduced in evidence in this case by the
defendant and should be considered competent against
him. They show, to say the least, that Mr. Wells was
under the impression that the case would not be tried until
a later day; that Mr, Cochran was swift to take judgment
by default against his adversary, and tenacious in resist-
ing inquiry into a charge involving his honor and integrity
as a man and as an officer of the court. We think that
Mr. Cochran thereby obtained an unfair advantage, and,
while that fact in itself might not justify a court of equity
in interfering with the execution of the judgment, yet,
when we consider that Cochran is insolvent and to permit
him to collect the judgment will forever dissipate and
may misapply the trust funds in the executor’s hands, not-
withstanding a money judgment may be rendered against
Cochran, we think a peculiar equity intervenes to justify
equity in assuming jurisdiction of this case.

In Thrall v. Omaha Hotel Co., 5 Neb. 295, the insolvency
of a party against whom a set-off was claimed is recog-
nized as sufficient to justify the intervention of a court of
equity. See, also, Richardson v. Doty, 44 Neb. 73; Stone
v. Snell, 86 Neb. 581 ; Frye-Bruhn Co. v. Meyer, 58 C. C.
A, 5295 8t. Paul & Minneapolis Trust Co. v. Leck, 57
Minn. 87.

In Wright v. S8alisbury, 46 Mo. 26, a set-off was allowed
in equity although it had been pleaded in an action at law,
but not prosecuted to judgment. In Allen v. Medill &
Barret, 14 Ohio 445, a creditor promised while his suit
was pending to ecredit the defendant with the amount of
an unliquidated claim after judgment, and for that reason
the defendant did not appear. The creditor was insolv-
ent, and after judgment refused to give the credit, and the
court in an action in equity, while recognizing the general
rule contended for by the defendant herein, held that,
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since the one party was insolvent and the other was mis-
led by the insolvent’s dishonest conduct, it should credit
the unliquidated claim upon the judgment. See, also,
Kelly v. Wiard, £9 Conn. 443; Levy v. Steinbach, 43 Md.
212; McDonald v. Mackenzie, 24 Or. 573; Wood & Hous-
ton v. Steele, 65 Ala. 436. What has been said dces not
discredit Norwegian Plow Co. v. Bollman, 47 Neb. 186.
In that case an attempt was made to impeach a judgment
fairly rendered upon the merits, while in this case the
plaintiff seeks to restrain the collection of a judgment
unfairly procured, until he can reduce his demand to judg-
ment and use it to pay the other, to the end that he may
adequately protect the trust funds in his hands. Nor dves
this opinion run counter to the general statements of law
~ found in Knoz County v. Harshman, 133 U. 8. 152, and

relied on by the defendant. In that case the plaintiff
sought to enjoin the defendant from suing out a writ of
mandamug theretofore awarded by the supreme court,
something no court of last resort would tolerate. The
statement was evidently copied from 2 Story, Equity Ju-
risprudence (13th ed.) sec. 887, wherein the learned au-
thor discusses a bill of review exhibited for the purpose
of securing a new trial in an action at law, and is not in
point in a case involving the doctrine of equitable set-off.

What has been said concerning Mr. Cochran’s liability
to the Johnson estate should not be considered as an opin-
ion that the executor should prevail in hig action at law,
but merely that the evidence satisfies us that the executor
is prosecuting his demand in good faith and that it should
be submitted to a jury.

The other propositions argued in the briefs do not in our
judgment control this case, and the opinion will not be
extended by further reference thereto. Upon the entire
record, we find that the plaintiff has made out a case
for equitable relief.

The judgment of the district court, therefore, is reversed
and the cause remanded, with instructions to enter a
judgment restraining the defendant and the intervener
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from collecting the judgment against Mr. Moriarty until
the litigation between the executor of the estate ¢f John
P. Johnson and the defendant is finally deterinined, and,
if in consequence thereof a judgment shall be rendered
against Herman I. Cochran, that subscquently, in so far
as it will apply, the judgment shall be set oft against the
judgments recovered by him and referred to in this
opinion.
REVERSED.

SEDGWICK, J., dissenting.

There is very little, if any, controversy as to the facts
of the case, so far as they relate to the principal question
presented upon this appeal. In 1902 the defendant, Coch-
ran, who is an attormey at law, practicing at the bar of
Douglas county, in this state, and is also engaged in real
estate transactions, was acting for one Johnson in the ex-
change of some of Mr. Johnson’s property for other prop-
crty. After the business was settled Mr. Johnson, it is
claimed, executed and delivered to Mr. Cechran his prom-
issory note by which he agreed to pay Mr. Cochran be-
tween $40 and $50 for expenses and on account of ser-
vices rendered by Mr. Cochran in the transaction men-
tioned. Afterwards, Mr. Cochran brought suit npon this
note, and Mr. Johnson defended it, alleging that in the
transaction mentioned Mr. Cochran had received a sum
of money which really belonged to Mr. Johnson, and had
withheld from Mr. Johnson the knowledge of the fact
that he had received the money, and had converted the
money to his own use. This action was tried in justice
court in Douglas county and there resulted in judgment in
tavor of Mr. Cochran, and was appealed by Mr. Johnson
to the district court. That action has been twice in this
court (Wells v. Cochran, 78 Neb. 612, 84 Ncb. 278), and
the suit against Mr. Moriarty as surety upon the appeal
bond has also been in this court (Cochran v. Moriarty, 78
Neh. 669), and there have been many trials in the district
court arising out of this controversy.

Immediately after the above mentioned judgment in
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the district court in favor of Mr. Cochran and against the
estate of Johnson, the plaintiff, as executor, began an ac-
tion at law upon the identical claim which he had set up
as a defense in the action in which the judgment was ob-
tained. That action has run a devious course through all
the courts and appears to be still pending.

The plaintiff believes that, if Cochran is not allowed to
collect his judgment against Moriarty until plaintiff is
able to try finally his counterclaim against Cochran, he
will be able to recover a judgment and set it off against the
judgment which Cochran holds against Moriarty, and that
the latter judgment should be enjoined until his suit
against Cochran is finally disposed of. The only reason
that he gives in his petition for failing to assert his coun-
terclaim in the action at law in which Cochran obtained
his judgment is that “said Cochran, while plaintiff was
engaged in another division of said district court, called
up said case for hearing and obtained judgment against
plaintiff for $69.45 and costs by default, whereupon plain-
tiff commenced a suit in the said district court” upon the
same counterclaim. And so it appears that all of this
litigation has been occasioned because this plaintiff, who
is an attorney, was trying another case when he should
have been attending to his own. The law should and does,
if properly applied, discourage and prevent such unneces-
sary litigation. The disgraceful results are not inherent
in the law, but in the manner of administering it. Ordi-
narily the whole matter should have been satisfactorily
settled upon the first hearing in the justice court. If,
however, the justice of the peace, as sometimes happens,
misunderstood the legal rights of the parties so that there
was in fact no substantial trial of the matters in contro-
versy, and it became necessary to appeal to the district
court, an investigation of the facts in dispute in that
court ought ordinarily to end such a controversy.

Affidavits which were filed by plaintiff upon a motion
in the district court to set aside the default which he com-
plains of were offered in evidence and received by the
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court upon the trial of the case at bar. They were re-
ceived, however, over the ohjection of this defendant that
they were incompetent and irrelevant under this iscue, as
they clearly were, and evidently were not considered by
the trial court. They are now made the basis of the
majority opinion. They show that plaintiff relied upon
some verbal promises and representations of opposing
counsel as to the time of trial of the cause then pending,
and so failed to appear in court to make his defense.
Even if the trial court erred in refusing to set aside the
judgment complained of and allow the defense of the
counterclaim to be heard, such error could only be cor-
vected by a direct appeal to this court for that purpose. -
But no such issue is tendered in the petition for the in-
junction against the judgment. The mere fact that the
defendant was also an attorney and engaged in the trial of
another case when his case was reached for trial is not
sufficient to explain his neglect to defend. “A judgment
at law obtained through the fraudulent conduet of the
judgment creditor will not be enjoined where the defense
could have been made at law.” Norwcgian Plow Co. .
-Bollman, 47 Neb. 186, 192. 1In the case at bar the plain-
tiff not only had an opportunity to litigate his claim in
the action in which the judgment against him was ob-
tained, but he actually did set it up as a counterclaim, a
claim arising out of the same transaction as that on which
he was being sued. Unless he was prevented by fraud,
accident, or mistake from making his defense in the law
action, he was not entitled to a new trial in that action,
much less in a subsequent action in equity. Before the
statutes providing for counterclaims and set-offs were in-
troduced in this country, the courts of equity enjoired the
collection of judgments in certain cases in which it wag
made to appear that equity required that set-offs and
counterclaims should be allowed. Since these statutes
allowing set-offs and counterclaims have been enacted, it
has been held that courts of equity will under proper cir-
cumstances enjoin the collection of judgments in cases
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where the statutory provision for set-off and counterclaim
in law aections will not apply. It was natural therefore
that some of the earlier decisions of inferior courts over-
looked the distinction, and some of the carlier cases from
the lower courts may be found that will upon first read-
ing appear to justify the conclusion of the majority
opinion.
The case does not involve an equitable get-off; it has
to do with a statutory counterclaim. When a counter-
claim is provided for by statute, the holder of it does not
have to ask a court of equity for leave to use it. All that
is required of him is to use it at the time and in the man-
ner that the statute provides. This case has to do with a
judgment. The question is: When will equity interfere
with a judgment so as to allow a statutory counterclaim
-that might have been used to defeat the judgment? This
is a plain question, and has been plainly answered by many
courts. “A court of equity does not interfere with judg-
ments at law, unless the complainant has an equitable de-
fense of which he could not avail himself at law, or had a
good defense at law which he was prevented from avail-
ing himself of by fraud or accident, unmixed with neg-
ligence of himself or his agents.” Nnor County v. Harsh-
man, 133 U. 8, 152. In this case, as above stated, the
plaintiff did not have “an equitable defense of which he
could not avail himself at law,” and so he does not stand
upon the first ground named by the United States court.
He had a statutory counterclaim, “a good defense at law,”
and the sole question here is: Was he prevented from
availing himself of that defense “by fraud or accident, un-
mixed with negligence of himself or his agents”? This
question is not much discussed in the majority epinion.
The effect of insolvency as a ground for equitable set-off is
dwelt upon, but as this is a statutory counterclaim, and
not an equitable set-off, that discussion is not applicable.
The cases cited for the most part involve elements of
equitable set-off when the circumstances are such that the
statute or common law do not allow that defense, and have



376 NEBRASKA REPORTS. [VoL 88

Fairbanks, Morse & Co. v. Burgert.

nothing to do with statutory or common law set-off or
counterclaim. The discussion of equitable sct-off in this
case leads, so far as I can see, to confusion. The plaintiff
had “a good defense at law,” in the action in which the
judgment was obtained which he now seeks to have equity
interfere with. The insolvency of the plaintiff in that ne-
tion would not prevent making the defense of counter-
claim, and I do not see that the plaintiff in this action has
shown that he was prevented from making that defense
“by fraud or accident, unmixed with negligence of him-
self or his agents.” That being so, the judgment of the
district court is right.

o

FAIRBANKS, MORSE & COMPANY, APPELLANT, V. GEORGE
BURGERT, APPELLEE,

Frep JANUARY 24, 1911. No. 16,270.

1. Sales: PERFORMANCE oF CONDITION: BURDEN oF Proor. If a defend-
ant’s liability depends upon a condition which he has not waived,
the burden is upon the plaintiff to prove a performance thereof.

AcTioN: DEFENSE: BURDEN oF Proor. If the defendant, in
an action to enforce a conditional liability evidenced by a written
order for machinery, pleads and proves that before the order was
delivered the plaintiff represented that the condition should be
construed as an equivalent to representations theretofore made
with respect to the machinery, and that the defendant believed
and relied thereon, the condition should be thus construed, but
the burden is upon the defendant to establish that fact, if it is
denied by the plaintiff.

3. Trial: QUESTION FOorR JURY. If the evidence is conflicting with re-
spect to a material issue, that issue should be submitted to the
Jury.

2.

APPEAL from the district court for Pawnee county:
LEANDER M. PEMBERTON, JUDGE. Reversed.

J. C. Dort, for appellant.
Story & Story, contra,
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Roor, J.

Upon a former appeal of this case the judgment was
reversed because the court did not submit the issues of
fact to the jury. 81 Neb. 465. We held that it was com-
petent for the defendant to prove that representations
made to him by the plaintiff’s agent formed an inducement
for the order upon which this action is predicated. It is
provided in the order that ‘“all the above (machinery or-
dered) for the sum of $225, which amount I will pay 60
days after outfit is erected and in good running order.”
The defendant contends in effect that he was unacquainted
with, and had no opportunity to examine, the machinery
ordered; that he believed and acted upon the representa-
tions made by the plaintiff’s agent that the grinder would
grind ear corn, shelled corn, and oats, and the windmill
furnish sufficient power to drive the grinder for that pur-
pose; and that when the order was written the agent said
that the words “to drive the grinder” and “good running
order,” written therein, meant that the machinery would
properly grind such grain. The order was but an agree-
ment to purchase upon the condition named. Davis Gas-
oline Engine Works Co. v. McHugh & Rate, 115 la. 415.
Until that condition shall have been performed, the plain-
tiff may not recover. Charter Gas-Iingine Co. v. Coleridge
State Bank, 54 Neb. 743.

If the plaintiff’s agent made the statements at the time
and in the manner testified to by the defendant, and he
relied thereon, it should be bound thereby. Code, sec.
341; Blair v. Kingman Implement Co., 82 Neb. 344. The
two defenses pleaded, while closely related, are distinct,
and either, if established, will defeat the plaintiff’s ac-
tion.

If false representations concerning material facts, made
to induce the defendant to sign the order, were relied upon
by him in ignorance of the facts, he could rescind upon
learning the truth. Phelps v. Whitaker, 37 Mich. 72;
TWeiden v. Woodruff, 88 Mich. 130; Palmer v. Routh, 86
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Mich. 602. If those representations were embodied in the
order and the truth thereof made a condition to the de-
fendant’s liability, he may rely thereon, and need not act
affirmatively to protect himself, and the burden would be
upon the plaintiff to prove that the eondition had heen
performed. The burden, however, is upon the defendant
to prove that the plaintiff’s agent assured him that the al-
leged construction should be given the words contained in
the order. The plaintiff’s agents contradict the defendant,
and testify in substance that they told him that a “four-
teen-foot” windmill would not furnish sufficient power to
operate the grinder, but that he should purchase a “six-
teen-foot” windmill or a gasoline engine, and that the de-
fendant stated that he had investigated the subject, knew
what was needful, and that the “fourteen-foot” mill was
suitable and ample for his purpose.

In the third instruction, given by the court at the defend-
ant’s request, the jury were told that, if they found from
the evidence that the machinery was ordered for the pur-
pose of grinding grain and it did not after a fair trial per-
form that service, it was not in good running order, and
they should, in that event, find for the defendant. The
general proposition of law is not entirely accurate. One
may sell machinery for a definite use without necessarily
impliedly warranting that it will be fit therefor. Gilcrest
Lumber Co. v. Wilson, 84 Neb. 583; 2 Mechem, Sales,
sec. 1314. The terms of the order are not so accurate and
susceptible of but one construction as to exclude from
consideration the situation of the parties, their conduct,
the nature of their transaction, and the attendant circum-
stances, but all of these should be considered in eonstru-
ing the order in question. Rice v. McCague, 61 Neh. 861.

We are of opinion that the order, when read in the
light of these circumstances, should not necessarily be
construed as an agreement that the machinery will sue-
cessfully grind corn and oats. If the defendant was
warned before he parted with control of the order that
the windmill would probably prove unsatisfactory and
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not furnish sufficient power to drive the grinder, the con-
dition should not be construed as he contends. The in-
struction withdrew from the jury this important issue of
fact, the vital one in the case, and we are constrained to
say that the giving thereof was error prejudicial to the
plaintiff.

The judgment of the district court, therefore, is re-
versed and the cause remanded for further proceedings.

REVERSED.

CATHERINE FAUBER, APPELLANT, V. HARRISON KEIM,
APPELLEE.

FILED JANUARY 24, 1911. No. 16,703,

1. Executors and Administrators: DISTRIBUTION OF ESTATE: RATIFICA-
TION. An executor should not distribute his testator’s estate
without an order of the probate court made after due notice to
all parties interested, but if he prorates the assets among all of
the legatees upon the assumption that the bequests are all in the
same class, and the legatees, not being under any disability, ac-
cept and retain their dividends for tem years with knowledge of
the facts and without complaint, they will thereby ratify the
transaction. .

2.

: But in such a case the executor will also be held
to the theory upon which he distributed the estate.

ApPEAL from the district court for Thayer county:
LesuiE G. HURrD, JUDGE. Affirmed as modified.

Hall, Woods & Pound, for appellant.

Charles H. Sloan, Frank W, Sloan, J. J. Burke and O.
L. Richards, contra.

Roor, J.

Our opinion reversing the first judgment rendered in
this action is reported in 85 Neb. 217. The plaintiff has
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appealed from a judgment in her favor for £363.40. A
copy of the will and a statement of many of the essential
facts may be found in our former opinion, to which ref-
erence is made.

The plaintiff contends that her legacy is specific and
should be preferred to the bequests made to her brothers
and to her sisters other than Cerilla, and that since her
brother Harrison, the executor, accepted the farm upon
which that legacy is charged, he is personally liable
therefor. It was determined upon the former appeal that
the land was charged with the lien. In his will the tes-
tator first bequeathed to his wife her specific exemptions,
the life use of two rooms to be selected by her in & dwell-
ing house, and the interest on $3,000, which is charged
upon the farm. Thereafter he bequeathed legacies aggre-
gating $2,376 to six of his children, and finally he be-
queathed to the plaintiff $1,817, and to her sister Cerilla
$373. If the testator should survive the plaintiff’s hus-
band, her legacy is payable immediately upon her father’s
death, but, if her husband survives her father, she is to
receive 7 per cent. annual interest upon her legacy dur-
ing her hushand's natural life, and the principal sum in
the event of his death.

The evidence tends to prove that the executor in treat-
ing all legacies as of equal rank acted upon the advice of
the county judge, and possibly in conformity with an un-
recorded order made by that official, but the proof does not
show that notice was given of the executor’s intention to
apply therefor. The plaintiff’s letter of date February 8,
1889, sent by her to the executor, bears strong internal
evidence that she was acquainted at that early day with
the contents of her father’s will.

The defendant in 1893, after paying the testator’s debts
and the costs of administration, assumed to prorate the
residue of the estate among all of the legatees. The plain-
tiff must have known from her correspondence and from
the amount of the. interest remitted annually by her
pbrother that he, as executor, had paid her brothers and
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sisters on the theory that her legacy was not preferred to
theirs. After the plaintiff's mother died in 1903, the ex-
ecutor assumed to prorate the $600, representing the prin-
cipal sum upon which interest had been paid to the parent,
among all of the legatees, and the plaintiff’s interest pay-
ments were increased thereby. The plaintiff testifies that
she refused to sign vouchers in full satisfaction of her
annuity, but, so far as we are advised, made no other pro-
test until about the time this suit was commenced in 1905.
An executor should not distribute his testator’s estate
among the legatees without an order of the court made
upon proper notice, and, if be does so, will assume the
responsibility of paying the proper person. Boales .
Ferguson, 55 Neb. 565. DBut if he makes a distribution
without the order and the legatees accept the fruits of
that distribution under circumstances fairly charging
them with knowledge that payments are being made to the
other legatees on the theory that the correct portion is
being paid to all of them, and no objection is made thereto
for over ten years, we are of opinion that, if they are not
under disability, they should be held to have ratified
his action. Fort v. Battle, 13 Smed. & M. (Miss.) 133;
Palmer v. Whitney, 166 Mass. 306. Estoppels are mutual,
and while we are of opinion that the plaintiff must abide
by the distribution of her father’s estate according to the
action of her brother, the executor, he also shall be bound
thereby and should account to her for her pro rata share
" of the $600 principal released from the interest charge
payable to the mother. This sum, as we figure it, is
$238.83, which, added to the first dividend, amounts to.
$602.23.

The decree of the district court is therefore modified so
as to increase the plaintiff’s lien to $602.23, and, as modi-
fied, the judgment is affirmed; defendant to pay all costs
of the action. :

AFFIRMED AS MODIFIED.
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WATIE VAN PATTEN, APPELLANT, V. ROBERT (’BRIEN ET
AL., APPELLEES; W. F. BUCHANAN, INTERVENER, AP-
PELLANT. -

FmLep JANUARY 24, 1911. No 16,158.

1. Quieting Title: Drrenxses. In a suit to quiet title a defendant in
possession may, without proving title in himself, defeat the action
by showing that plaintiff has no title to or interest in the land.

DEFENSE OoF ADVERSE PossEsstoN: EVIDENCE. Where plain-
tiff is defeated in a suit to quiet title and defendants rely alone
on adverse possession for a defense and pray for the cancel-
ation of an outlawed mortgage which an intervener seeks
without avail to foreclose, defendants are not entitled to affirma-
tive relief, if their proof in any material respect fails to show
that they have been in the actual, continuous, open, notorious,
exclusive, adverse possession of the realty for ten years, claim-
ing to be owners.

INTERVENTION: RELIEF. Where both plaintiff and defendant
are defeated in a suit to quiet title, an intervener seeking to
‘foreclose an outlawed mortgage held not entitled to a foreclosure,
the owner of the equity of redemption not being a party to the
action.

APPRAL from the district court for Dundy county :
ROBERT C. ORR, JUDGE. Affirmed in part and reversed in
part.

Ralph D. Brown and Venrick & Green, for appellant.
P, W, Scott, contra.
J. W, James, for intervener.

Rosg, J.

The subject of litigation is a quarter-section of land in
Dundy county. Plaintiff asserts ownership, relies on a
quitclaim deed, and prays for the quieting of her title, for
the cancelation of an outlawed mortgage for $750 and
for rents and profits amounting to $400. Defendanis
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claim the land by adverse possession, and ask the court to
quiet their title, to cancel the outlawed mortgage and to
dismiss plaintiff’s petition. Intervener bought the mort-
gage for $50, and prays for a foreclosure, averring that
plaintiff acquired the legal title to the mortgaged premises
by means of her quitclaim deed; that as part consideration
for the conveyance she assumed the mortgage, thereby
estopping herself from invoking the statute of limitations
to defeat her agreement to pay the debt secured ; that de-
fendants have no interest in the land. In substance the
findings of the trial court are: DIlaintiff has no title to or
interest in the land. The mortgage is barred by the
statute of limitations. The land belongs to defendants
by adverse possession, and their title is clouded by inter-
vener’s mortgage. On these findings plaintiff’s petition
was dismissed. The title to the land was quieted in de-
fendants. Toreclosure was denied and the mortgage
canceled. Plaintiff and the intervener appeal.

1. The first question presented is the correctness of
the holding that plaintiff has no title. By record evi-
dence she showed: The United States issued a patent to
Joseph Dufak May 25, 1891. The patentee and his wife
conveyed the land to Frank H. Kaylor by warranty deed
January 29, 1894. Plaintiff procured a quitclaim deed
from Kaylor December 24, 1905. It is now argued that
the record evidence thus showing title in plaintiff is un-
questioned, that such title is good as against defendants,
and that consequently she has made a prima facie case
entitling her to relief, since, as she contends, she is not
required to show a title good as against all the world.
The record evidence, however, is not the only proof ad-
duced by plaintiff in support of her title. After defend-
ants and intervener had rested, plaintiff in rebuttal called
as witnesses her husband and I. R. Darnell. It is shown
without contradiction that both were her agents in pro-
curing the quitclaim deed. On direct examination they
testified to conversations relating to plaintiff’s purchase
and to the consideration. Van Patten said the expressed
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consideration was one dollar and that the consideration
actually paid was $30. Both stated nothing was said
about the mortgage. On cross-examination as to further
conversations, it was shown by both of these witnesses
that, when thus acting as agents for plaintiff, they were
told by Kaylor he had deeded the land either to “Bob
Doty or the old gentleman.” Kaylor’s deposition was ad-
. itted in evidence, and it tends to prove: By warranty
deed Kaylor for a valuable consideration conveyed the
land to J. R. Doty before executing the quitclaim deed.
The second deed was made for the consideration paid
for the first with the understanding on part of Kaylor
that he was making the former title good. One dollar was
tendered to him at the time, but it was rejected. After
acquiring title J. R. Doty died, leaving children. Doty
was not a relative of plaintiff. The proofs further show
that plaintiff’s claim to title rests alone on her quitelaim
deed, and that she was never in possession of the premises.

Plaintiff contends her title is not defeated by oral proof
showing her agents had been told by her grantor that he
had previously deeded the land either to “Bob Doty or the
old gentleman,” and that such testimony is incompetent.
This proof was properly brought out on cross-examina-
tion of plaintiff’s witnesses who had testified on direct
examination to the conversations leading up to the trans-
fer and to the consideration paid. She was hound by the
knowledge of her agents. Kaylor’s statement that he had
previously deeded the land to another was sufficient
notice to put her on inquiry. McParland v. Peters, 87
Neb. 829. Plaintiff having gone into the question of con-
sideration and into the conversations leading up to the
execution of the quitclaim deed, the trial court properly
considered the testimony of Kaylor on the same subjects.
It shows that prior to the execution of the quitclaim deed
he had conveyed the land to J. R. Doty by warranty deed,
and that he had no title whatever to convey to plaintiff.
Having been put on inquiry by her grantor, she was
chargeable with knowledge of these facts, if they were
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not already known to her. Proof that the first deed had
been recorded was unnecessary, because it was shown
plaintiff knew of its existence. She had no title from any
source and had never been in possession. The trial court,
therefore, properly dismissed her petition. In a suit to
quiet title a defendant in possession may, without prov-
ing title in himself, defeat the action by showing that
plaintiff has no title to or interest in the land. Blodgett
v. Mclurtry, 39 Neb. 210; Adams v. Crawford, 116 Cal.
495; White v. McGilliard, 140 Cal. 654.

2. Was the title properly quieted in defendants on the
ground of adverse possession? The dismissal of plain-
tiff's petition for want of title leaves their possession un-
disturbed. Should the affirmative velief have been
granted? They not only undertook to defeat plaintiff’s
claim, but asked for the cancelation of the mortgage. In
seeking such redress they assumed the attitude of plain-
tiffs. In this situation the burden was on them to show
adverse possession for the full statutory period of ten
years. Defendants are brothers, four in number, and ob-
tained relief jointly. If the proof is insufficient in any
material respect, the title should not have been quieted in
them. Two of them were witnesses, and their testimony
tends to show that they had used the land for farming
or grazing continuously without interruption under claim
of ownership since the spring of 1896. The suit was com-
menced May 15, 1906. They had never paid the taxes.
Kaylor bought the land in 1904, and there is proof show-
ing that he afterward visited the premises, found the
father of defendants in possession under a lease from
Dufak, told him he owned the land, said it was all right
for him to remain, and ratified Dufak’s lease. It seems
the senior O’Brien claimed at the time he had a right to
stay there anyway, but how he obtained this right is not
shown, unless it was created by his lease from Dufak.
The time and manner of terminating this lease and of
O’Brien’s possession under it are not proved. Neither
possession of land under a lease nor the mere act of hold-

28
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ing over after it expires is adverse. There is proof that
the semior O’Brien was in possession under a lease in
1894, and that he and two of his sons farmed part of the
land in 1895. Two or three of the defendants were
minors and lived with their father from 1895 to 1898.
Defendants now assert that, while some of them were
still minors in the spring of 1906, they were in the actual,
open, notorious, exclusive, adverse possession of the real
estate, claiming to be owners. The period of time for
which the father leased the land does not appear. If he
went into possession under a lease for a term of years, the
owner would hardly assume without actual notice that the
possession of the minors during the stipulated period was
adverse. To sustain the defense under such conditions
there should be evidence of the circumstances under which
the father’s tenancy terminated, or of unequivocal acts
showing the time and manner in which the possession of
his sons began. The owner should have had actual notice
of the adverse claim of defendants, or their possession
should have been so open and notorious as to imply such
notice. In these respects the testimony relating to the
early part of the ten-year period covered by their proofs is
incomplete. It does appear, however, that one of the de-
fendants stated on cross-examination he thought the
“Doty brothers” cultivated the land in 1895; that another
defendant said “Robert Doty” farmed part of the land in
1895; and that a disinterested witness testified the “Doty
boys” farmed the land in 1895; but it is not shown that
any person so described was the holder of the legal title,
or that the J. R. Doty named as grantee in Kaylor’s war-
ranty deed was in possession of his property in 1895,
For anything appearing in the record the Dotys who then
farmed the land may have been sublessees of the senior
O’Brien, Dufak’s lessee. On this branch of the case the
evidence is insufficient to sustain a decree quieting the
_title in defendants, and the cancelation of the mortgage as
prayed in their answer was erroneous.

3. Should the mortgage pleaded by intervener he fors
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closed? According to the evidence the owner of the
equity of redemption is not a party to the suit. Plain-
tiff has no title and did not agree to pay the mortgage.
Defendants failed to establish title by adverse possession.
The mortgage debt matured June 1, 1895. The suit was
commenced May 15, 1906. It is stipulated by the parties
that since June 1, 1895, neither the mortgagor nor any
one for him has paid anything on the principal note
gecured. On its face, therefore, the mortgage is barred
by the statute of limitations. Intervemer in seeking to
foreclose his mortgage pleaded that defendants have no
title, and his plea has been sustained. Foreclosure under
such circumstances would be a vain thing, and it was
properly denied.

In so far as the decree quiets the title in defendants and
cancels the mortgage it is reversed. The dismissal of
plaintiff’s petition is affirmed and the petition of inter-
vener is dismissed. The parties will be required to pay
their own costs.

JUDGMENT ACCORDINGLY.

MarY L. FOWLBR, APPELLEE, V. JANE MCKAY, APPELLANT.
Foxp JANUARY 34, 1911. No. 16,209,

Principal and Agent: CONTRAOTS: LIABILITY. Parties contracting in
their own names do not exclude their personal responsibility by
describing themselves as agents of another, and such a contract
1g their obligation, and not that of their principal. Persons v.
McDonald, 60 Neb. 462; Morgan v. Bergen, 3 Neb. 209,

APPEAL from the district court for Furnas county:
RoBERT C. ORR, JUDGB. Reversed and dismissed.

Morlan, Ritchie & Wolff, for appellant.

Perry, Lambe & Butler, contra.
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Rose, J.

Specific performance of a written contract for the con-
veyance of two lots in Cambridge was the relief granted
to plaintiff by the trial court, and from the decree in her
favor defend«:nt has appealed. :

In her answer defendant admitted ownership of the
lots, but dvnied other averments of the petition, one of
which was, that she had entered into the contract. Plain-
tiff pleaded the contract in ertcnso, and it is introduced
by these words: “This agreement made and entered into
this 20tn day of December, 1905, by and between Miller
& Caraulchael, agents of Jennie McKay, party of the
first part, and W. H. Faling, party of the second part,
witnesseth.” The terms of the agreement to sell and con-
vey the lots were accepted by the party of the first part as
thus described: “Miller & Carmichael, agents of Jennie
McKay.” The contract is signed: “Miller & Carmichael,
Ag’'ts, By C. D. Carmichael.” The instrument was
acknowledged by “C. D. Carmichael, of the firm of Miller
& Carmichael,” whom the notary certifies “to be the iden-
tical person whose name is affixed to the foregoing convey-
ance as grantor.” On the back of the contract there is
an assignment by Faling to plaintiff. This contract there-
fore purports to be made by Miller & Carmichael, and
not to be made by Jennie McKay, or Jane McKay, de-
fendant. It purports to be acknowledged by C. D. Car-
michael, of the firm of Miller & Carmichael, as grantor,
and not by defendant. It was not made in the name of
Jennie McKay as principal, and does not purport to be so
made. She did not sign it or receive any part of the pur-
chase price. She is the only party defendant, and resides
in Michigan. The contract was made in Nebraska, and
the other parties thereto and the assignee are residents of
this state. The words, “Agents of Jennie McKay,” fol-
lowing Miller & Carmichael in the body of the instru-
ment, and the contraction, “ag’ts,” following Miller &
Carmichael, as signed af the end, are mCrelv descriptiv
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personarum, which do not exclude the personal responsi-
bility of Miller & Carmichael. This doctrine was an-
nounced by Judge Story in 1834 Lutz v. Linthicum, 8
Pet. (U. &) *165.

The record showing the facts narrated, it is argued as a
ground of reversal that the contract is the personal obli-
gation of Miller & Carmichael, by whom it was made, and
not the agreement of defendant. In the early history of
this court it was held: “It is a well-established rule of
law that if an agent convey or covenant in his own name,
as attorney or agent of the principal, and attests the deed,
either in his own name, or in his own name as agent or
attorney, the instrument has no operation as the deed of
the principal.” Morgan v. Bergen, 3 Neb. 209. The rule
has been followed ever since. It was stated in Per-
sons v. McDonald, 60 Neb. 452, as follows: “A contract,
to be binding upon a principal when executed by another
person, must be made in the name of the principal. If
one contract in his own name, describing himself as at-
torney for his prineipal, the contract is the obligation of
the attorney, and not of the principal.” .

In the present case the application of the doctrine
stated defeats specific performance of the contract pleaded
by plaintiff. The judgment of the district court is
therefore reversed and the action dismissed at the costs
of plaintiff. :
REVERSED AND DISMISSED.

RALPHE WARNER HOWE ET AL, APPELLANTS, V. CLARA
BLOMENKAMP ET AL., APPELLEES.

Fmwep JANUARY 24, 1911. No. 16,258.

1. Guardian and Ward: SALE OF LAND: OATH. The statute requiring
a guardian to take and subscribe an oath before fixing the time
and place for the sale of his ward’s land is mandatory, and a sale
made without compliance therewith is void. Comp. St. 1909, ch.
23, secs. 55, 89; Card v. Deans, 84 Neb. 4.
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2. Iimitation of Actions: QuiErINg TITLE TO HoMesTEAD: Svurr BY
Hemr. A suit by an heir to quiet his title to the homestead of
his ancestor may be commenced any time within ten years after
the cause of action accrues, or within ten years after he attains
majority. Holmes v. Mason, 80 Neb. 448.

3. Guardian and Ward: Vom SaLp: EsToppeL. In a suit by an heir
to quiet his title to the homestead of hig ancestor, defendant
claiming title through a void sale by a guardian of plaintiff, the
latter, who did not receive any of the proceeds of the void sale,
is not estopped by a settlement with another guardian from
agsserting title to the homestead, where the settlement related
alone to funds arising from a Pension,

APPEAL from the district court for Adamg county:
HARRY 8. DUNGAN, JUDGE. Reversed.

Tibbets, Morey & Fuller, for appellants,
J. W. James and Karl D, Beghtol, contra.

Rosg, J.

Plaintiffs have appealed from a decree dismissing their
suit to quiet title. The land described in the petition is an
'80-acre tract in Adams county. While George W. Howe
owned and occupied it as a homestead with his wife and
seven minor children, he died intestate November 2, 1880.
At that time its value was less than $2,000. The plain-
tiffs, Ralph Warner Howe and Victor Edmond Howe,
are sons of the decedent, and claim an undivided seventh
interest each in the land, the widow having died in No-
vember, 1906. The other children claim no interest in
the land. A guardian for plaintiffs was appointed by the
county court of Adams county December 13, 1890. For
the alleged purpose of investing the proceeds for their
benefit, the land was sold at guardian’s sale June 6, 1891.
Failure of the guardian to take and subscribe the statu-
tory oath before fixing the time and place of sale, other
defects in the proceedings and fraud are pleaded to show
that the guardian’s sale is void. The principal defendants
are the widow and the heirs of John H, Blomenkamp, and
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they claim title through mesne conveyances from the pur-
chaser at the guardian’s sale. Two of Bloomenkamp’s
mortgagees are also defendants. The defenses sum-
marized by defendants are: «(1) That the guardian’s
sale was not absolutely void but voidable only; (2) being
yoidable only, that the statute of limitations had run
against the rights of plaintiffs; (3) that the wards are
by their own acts in settling with their gnardian estopped
from maintaining this suit.”

1. The statute requires a guardian, before fixing the
time and place of sale, to take and subscribe an oath in
substance “that in disposing of the real estate which he
is licensed to sell he will exert his best endeavors to dis-
pose of the same in such manner as will be most for the
advantage of all persons interested.”  Comp. St. 1909,
ch. 23, secs. 55, 89. The judicial record in evidence shows
that the land was sold by the guardian June 6, 1891, and
that the oath was not taken until June §, 1891. The re-
quirements of the statute in this respect were therefore
disregarded. The guardian’s failure to take and sub-
scribe the necessary oath within the time prescribed by
statute made the sale absolutely void, according to the
rule announced in three former decisions. Bachelor v.
Kord, 58 Neb. 122; Levara v. McNeny, 5 Neb. (Unof.) 318,
73 Neb. 414 ; Card v. Deans, 84 Neb. 4. Consideration of
other defects and of the charges of fraud are therefore un-
necessary. .

2. The next defense is that plaintiffs did not bring suit
within five years after attaining majority, and that con-
sequently the action is barred by the statute of limitations.
Comp. St. 1909, ch. 23, secs. 117, 118. This statute does
not apply to a void sale of the property of a ward, and
the rule applicable here is: “An action by an heir to
quiet his title to the homestead of his ancestor may be
maintained at any time within ten years after his right of
action accrues, or the attainment of his majority.”
Holmes v. Mason, 80 Neb. 448. Under this rule the action
is not barred.
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3. The defense that plaintiffs are estopped by their set-
tlement with their guardian is also futile. It is shown
by the record that they did not receive any of the proceeds
of the guardian’s sale. The settlement relied upon as an
estoppel was made with a curator in Missouri and related
alone to funds arising from a pension. It is too plain for
argument that plaintiffs were not thus estopped from as-
serting their right to the land inherited from their father.

On the face of the record, plaintiffs were clearly en-
titled to a decree quieting their title and the suit was
erroneously dismissed. The judgment is therefore reversed
and the cause remanded for further proceedings.

REVERSED,

CATHERINE KRAMER, APPELLEE, V. JOHN A. WEIGAND,
APPELLANT.

Fiep JaNuary 24, 1911. No. 16,273.

1. Continuance: DISCRETION oF COURT. The rule is well settled in
this state that an order denying a continuance of g cause will
not be reversed except for an abuse of discretion.

TIME oF ApprLicaTioN. It is the duty of a party when
surprised by the nonappearance of a material witness, who has
been duly subpenaed, under circumstances which are known by
him when the case is called for trial and which give him no
reason to expect tkat such witness intends to appear, to at once
apply to the court for a postponement of the trial or a continu-
ance of the cause; and, if he fails so to do and enters upon the
trial, he does so at his peril; and, in such a case, it will not be
held to be an abuse of discretion for the court to refuse to grant
a continuance, not applied for until after the other side has
rested.

3. Appeal: RuULINGS OoN EVIDENCE. Rulings of the trial court in the
admission and exclusion of evidence, examined and sget out in
the opinion, held no error.

APPEAL from the district court for Boone county:
JAMES R. HANNA, JUDGE. Affirmed,
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H. C. Vail, fer appellant,

W. R. Patrick, A, E. Garten and O. M. Needham, contra.

Fawcerr, J. .

On May 22, 1908, plaintiff filed a complaint before the
county judge of Boone county, charging that she was an
anmarried woman, that she was then pregnant with a
hastard ¢hild, and that defendant was the father of such
¢hild. Defendant was held to the distriet court, where,
upon trial duly had, judgment was rendered in favor of
plaintiff, and defendant appeals.

Five errors ave assigned for a reversal, which we will
consider in the order in which they appear in defendant’s
hrief.

1. That the court erred in overruling defendant’s appli-
eation for a continuance. Trom the statements made in
défendant’s brief, it appears that the case stool for trial
at 9 o’clock A. M. December 16, December 7 defendant
filed in the office of the ¢lerk a precipe for a swbpwena for
‘witnesses, one of whom was Albert Umlauf. The sub-
peena was returned December 9, duly served vpon the wit-
ness named, and with the statement that no «Jdemand was
made by Umlauf for witness fees. It appe:rs from the
statement of counsel for defendant in his brief that when
the case was called for trial, and before the vnir dire ex-
amination of the jurors commenced, he made a statement
to the court that a subpwena had been duly served upon the
witness Umlauf, that a return of service had been made,
and “that on the evening of the 15th day of December de-
fendant sent his hired man to the place where tle witness
Umlauf was working in order to bring Umlaa€ to the home
of defendant so he could come with defendant to Albion
December 16 to be a witness in this case. 'That Umlauf
stated to defendant’s hired man that he wor"d finish corn
husking and then come over to defendant s house and
go with him to Albion December 16. Thet the witness
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Umlauf did not appear at the residence of defendant as he
promised, and did not make his appearance in court at the
opening of the trial of this case. That defendant had
been informed that the party where Umlauf was working
bad stated that Umlauf had left their place the evening of
December 15, and that was all defendant was able to learn
as to the whereabouts of the said Umlauf. That defend-
ant had made his arrangements to go to trial at that time,
and that he was ready to go to trial, provided he could
obtain the presence of the witness Umlauf, who was «
material witness for the defense. That defendant would
insist upon the presence of the witness before proceed-
ing to place his defense before the jury, and that,
if the witness failed to appear before the time the
plaintiff had introduced her evidence, the defendant
would make a showing for a continuance on account
of the absence of the witness.” There is no showing
as to what the court said when counsel made this state-
ment, nor is there any intimation in the record that the
court advised him that the trial might proceed subject to
his right to make such a showing after plaintiff had rested,
in the event that the witness Umlauf did not appear.
After the jury had been selected, defendant filed an af-
fidavit stating the facts of the service of the subpeena and
the nonappearance of Umlauf, in which affidavit he stated
“that said witness is not in attendance at court, and af-
fiant on inquiry has been unable to learn the present
whereabouts of the said witness,” whereupon the court
issued an attachment, which proved unavailing, as the
witness was not found. On the next day, December 17,
after plaintiff had rested, defendant moved for a con-
tinuance of the case and filed the affidavit of defendant in
support thereof. The affidavit recites the facts substan-
tially as above set out, and further states that the last in-
formation affiant had been able to procure as to the where-
abouts of the witness was from persons who had seen the
witness in Petersburg on the evening of December 15 at

LLiTiiva
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witness, and then set out the facts which he stated Umlauf
would, if present, testify to, which facts, it must be con-
ceded, constituted material testimony. The affidavit fur-
ther stated: “Affiant believes that the said Albert Um-
lauf has temporarily left Petersburg, Nebraska, to avoid
_ the attendance as a witness in this case. Affiant further
believes if the court will continue this case that he will be
able to find the said Albert Umlauf, and take his testi-
mony in the case.” The court overruled the motion for
a continuance and the trial proceeded. The rule is well
settled than “an order denying a continuance of a cause
will not be reversed except for an abuse of discretion.”
Storz v. Finklestein, 48 Neb. 27; Taylor v. State, 86 Neb.
795. In the face of this rule defendant’s contention must
fail. We cannot say that under the facts and circum-
stances shown the court abused its discretion in denying
the continuance. Defendant knew when the case was
called for trial all the facts within his knowledge at the
time he made his application for a continuance after
plaintiff had rested. He then knew, as shown by the
statement of his counsel, that Umlauf had not kept his
promise to go to defendant’s house on the evening of the
15th and accompany defendant to the county seat on the
morning of the 16th. He had also then been advised that
the gentleman for whom Umlauf had been working had
stated that Umlauf had left his place the evening of the
15th for parts unknown. With that knowledge then in
his possession, if he did not desire to run the risk of a
trial without the presence of Umlauf, he should at once
have made his application for a continuance; and this is
especially true when no assurance was given him by the
court that in proceeding with the trial he did not waive
his right to subsequently make such application. He
had no right to consume the time of the court and put
plaintiff to the trouble and expense of proceeding with the
trial of her case upon the mere hope, which his own state-
ment shows was unfounded, that the witness would ap-
pear in time to serve his purpose. We think the true rule
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should be, and is, that it is the duty of a party when sur-
prised by the nonappearance of a material witness, who
has been duly subpenaed, under circumstances which
are known by him when the case is called for trial and
which give him no reason to expect such witness intends to
appear, to at once apply to the court for a postponement
of the trial or a continuance of the case; that, if he fails so
to do and enters upon the trial, he does so at his peril, and
it will not be an abuse of discretion for the court to re-
fuse, after the other side has rested, to grant a continu-
ance. In City of Lincoln v. Staley, 32 Neb. 63, we held:
“YWhere a case ig called which a party is not prepared to
try, he should move for a continuance, stating the grounds
on which a continuance is sought, supported, if necessary,
by affidavits.” In the opinion in that case, speaking
through Mr. Justice MAXWELL, we said: “If, after the
jury has been impaneled, witnesses on behalf of a party
have absented themselves so that their testimony cannot
be had, that fact should be brought to the attention of
the court by affidavit, together with the statement of the
testimony which was expected to be given by them. The
court, on a sufficient showing, will allow the moving party
to withdraw a juror and continue the case to a later day
in the term or to a succeeding term, but at his costs if
he was at fault. A party cannot, however, proceed with
the trial without objection and after a verdict against him
set up defects -as grounds for a new trial which should
have been brought to the attention of the court before the
case was submitted to the jury.” 1In Corbett v. National
Banl of Commerce, 44 Neb. 230, it appeared that when
the case was regularly reached for trial one of the at-
torneys for the defendant orally stated that “the attorney
for the defendant”—evidently meaning senior counsel in
the case—was unavoidably absent from the state, but
would soon return and attend to the trial of the case
called, if it should be postponed for a short time. The
trial judge insisted that the case must he dismissed, triced
or continued generally. Plaintiff, being unwilling to have
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the case dispored of, insisted upon a trial, which resulted
in a judgment for the plaintiff.  This was alleged as error
in the motion for a new trial. In the syllabus we held:
“An attorney whose case is called for trial, if unprepared,
should at once make such showing to entitle him to a
postponement as lies within his power, and, if he fails so
to do, he will not be permitted in support of a motion for
a new trial to urge sueh matters within his knowledge as,
properly prescnted, should have operated to excuse his
entering upon a trial in the first instance.” Paraphrasing
that syllabus, we think an attorney whose case is called
for trial, if unprepared, on account of the absence of a
material witness who he has no reason to expect will ap-
pear during the trial, should at once make such showing
to entitle him to a postponement or continuance, and, if he
fails so to do, he will not be permitted at a later stage of
the trial, and after plaintiff’s case is all in, to urge such
matters within his knowledge as, properly presented,
should have operated to excuse his entering upon a trial in
the first instance.  See, also, People v. Logan, 123 Cal. 414.

2. “The plaintift was allowed on ler direct examination
tu state that she had never had intercourse with any male
person other than the defendant.” It is argued that the
cffect of her statement was to elicit from the witness a
purely collateral issue and that it could not make any dif-
ference under the issues joined whether plaintiff had ever
sustained illicit relations with any one other than de-
fendant, unless it was during the period of gestation. We
do not think the court erred in admitting this testimony.
Defendant throughout the trial and in his statements prior
to the trial had been associating plaintiff’s name with a
number of other men in a manner calculated to create the
impression that she had been guilty of illicit relations
with some one or more of those men. In such a case we
think it was perfectly proper for the court to permit plain-
tiff to answer generally that she had never sustained illicit
relations with any man other than the defendant.

3. “Plaintiff was allowed, in her direct examination, to
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state that she told defendant that he had a wife and ought
to leave her alone, and that defendant stated to her that
he did not care for his wife,” and other testimony of a like
character. Defendant was insisting that one reason why
plaintiff’s accusation was improbable was that defendant’s
wife was a healthy woman, that they had a family of chil-
dren, and that the most cordial relations existed between
the defendant and his wife. We think the testimony ob-
jected to was properly received.

4. Under the fourth assignment it is contended that the
court erred in permitting plaintiff to testify that defend-
ant, at the time she lived in his home, objected to her hav-
ing any company. It had been claimed by defendant that
during that time he had exercised care over her and had
objected to her keeping company with young men whom he
considered objectionable. The testimony objected to was
for the purpose of showing that he objected to her keeping
company with any young man. We are unable to see any
error in admitting it.

5. “On page 24 of the transcript, in plaintiff’s direct
examination, she was allowed to tesiify that she was mis-
takeri when she testified she had intercourse on the 224
day of September instead of the 15th.” It seems that in
the examination before the county judge she testified that
her first intercourse with defendant was on September 22,
and in the trial in the district court she fixed the date one
week earlier, September 15. On cross-examination coun-
sel for defendant sought to interrogate the witness as to
the discrepancy in date between her testimony in the
county court and in the district court, but upon objection
of plaintiff was not permitted to do so. Counsel in his
brief says: ¢The theory of the trial court in limiting the
cross-examination was based on the case of Masters v.
Marsh, 19 Neb. 458, which excluded cross-examination as
to the different statements made in the two courts. With
all due respect to the court, the effect of the rule in the
Masters case is to cut off and curtail cross-examination.”
We do nob see how this could in any manner prejudice
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defendant. Having upon the trial fixed the date of de-
fendant’s first act of intercourse with her at a date ma-
terially different from that stated in her examination be-
fore the county judge, defendant had the full benefit of
that contradiction; and the question was submitted to the
jury under an instruction which is not questioned. More-
over, Masters v. Marsh, supra, is in harmony with section
5, ch. 37, Comp. St. 1909. It has never been overruled,
nor do we see any reason why it should be.

No error in the giving or refusing of instructions is as-
signed in defendant’s brief, nor is there any assignment
that the evidence received is insufficient to sustain the
verdict, nor that the amount of the judgment is excessive.
Defendant appears to have had a fair trial, and, finding no
prejudicial error in the record, the judgment of the dis-
trict court is
- AFFIRMED.

IsaBELLE MCHENRY TOMSON, APPELLEE, V. IOWA STATE
TRAVELING MEN’S ASSOCIATION, APPELLANT.

Fuoep JANUARY 24, 1911. No. 16,664.

1. Tnsurance: ForeieN COMPANIES: SERVICE oF Process. A foreign
fraternal accident company or association may select its agents
upon whom process may be served, in the manner provided in
gection 5, ch. 16, Comp. St. 1909; failing to do so the law con-
verts into agents, upon whom summons may be served, any and
all persons doing any of the things named in section 8, ch. 16,
the performance and fruits of which acts are accepted by such
company or association.

2. Corporations: FoREIGN CORPORATIONS TRANSACTING BUSINESS IN TH®
StaTteE. A single transaction by a foreign corporation may con-
stitute a doing of business in this state within the meaning of
the statutes of the state making certaln requirements of foreign
corporations conditions precedent to their doing business in
the state, where such transaction is a part of the ordinary busi-
ness of such corporation and indicates a purpose to carry on a
gubstantial part of its dealings here.
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3. : . HEsrtoppEL, Where it appears that a foreign acci-
dent corporation is actively soliciting membership in this state,
and Is annually receiving a large sum of money from our eciti-
zens in the form of assessments to aid it in carrying out its
contracts here and elsewhere, it will not be heard to say that
it is not doing business in the state,

4. Trial: QuEsTioN FOR CoURT. The effect of evidence given in sup-
port of and in opposition to an objection to jurisdiction, where
there is no conflict 1n such evidence, is for the court; and it is
not error to refuse to submit the same to the jury.

§. Insurance: AcTION oN Poricy: REAL PARTY IN INTEREST. ‘Where
the widow of a deceased member of a fraternal accident associa-
tion is named as beneficiary in the application of such deceased
member, which is in the custody of defendant, and in igno-
rance of the provision in her favor in such application she sues
in her representative capacity as administratrix of the estate
of such deceased member, and after learning of the provisions in
such application continues to prosecute such action, held a bar
to any subsequent individual claim as such beneficiary, and that
such suit will be sustained as against an objection that she, in
such representative capacity, is not the real party in interest.

6. : . BEviDENCE. The rule announced in Hart ». Knights
of the Maccabees of the World, 83 Neb. 423, that “a fraternal
insurance company cannot have the benefit of its by-laws and
amendments thereto, in defending against a death claim, unless
certified copies of such by-laws and amendments have been filed
with the auditor of public accounts,” applies to all fraternal
ingurance companies doing business in this state, whether domes-
tic or foreign, and whether licensed to do business in the state
or not.

FRATERNAL BENEFICIARY AssociaTioN. The character of de-
fendant examined, as set out in the opinion, and held that de-
fendant is a fraternal beneficiary association formed or organized
and carried on for the sole benefit of its members and their
beneficiaries, and not for profit, as defined in section 91, ch. 43,
Comp. St. 1909.

NoTICE oF ACCIDENT. Question re-examined, and the law

announced in the second paragraph of the syllabus in Hilmer
. Western Travelers Accident Ass'n, 86 Neb. 285, reafirmed.

7.

9. Limitation of Actions: AMENDED PETITION; NEW CAUSE OF ACTION.
The amended petition, upon which trial was had, compared with
tHe original petition, and held no change in the cause of action;
the onlv difference being in the amwouni of recovery demanded,

rne 023220
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10. : : . And the original petition having been
filed within ﬁve years after plaintiff’s right of action upon the
benefit certificate in suit accrued, a recovery upon the amended
petition is not barred by the statute of limitations.

ApPPEAL from the district court for Lancaster county:
WILLARD E, STEWART, JUDGE. Rceversed.

Sullivan & Sullivan, T'. J. Doyle and G'. L. De Lacy, for
appellant.

Burr & Marlay, contra.

FawcerT, J.

From a judgment in plaintiff’s favor for the death by
accident of her husband, defendant appeals.

A concise statement of the accident is given in Western
Travelers Accident Ass’n v. Tomson, 72 Neb. 661. A suf-
ficient statement of the issues will appear in the discus-
sion of the different assignments hereinafter considered.

We find at the very threshold of the case an objection to
the jurisdiction of the court. Two reasons are assigned
in support of this objection: (a) That no Summons was
ever served upon defendant, or upon any authorized agent
of defendant; (b) that defendant was not at the time of
the service of the summons, and in fact has never been, en-
gaged in business in Nebraska. It appears that summons
was served upon one Charles E. Latshaw, who was a Ne-
braska member of the defendant association, and who at
the request of the defendant had solicited business for it, in
one instance taking the application, collecting the admis-
sion fee and transmitting the application and fee to de-
fendant company at its office in Des Moines, upon which
application a certificate of membership was issued. The
secretary of defendant testified: “Q. What is your process
of getting new members in Nebraska? A. Our process of
getting new rembers in Nebraska is by correspondence,
requesting our membership to send us new members. Q.
That is, in your notice of assessment? A, In our assess-

29
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ment we always request them to get us any new members
~that they possibly can. Q. And you put in there a blank
form of application? A. I send them a blank form of ap-
plication and ask them to get their friends to join.”

In the affidavit of Mr. Latshaw, introduced upon the
hearing of the motion to quash the service and return of
summons, he testified that with each notice of assess-
ment he received from defendant a blank application for
membership and a request from the home office that he
obtain new members in said company; that this has been
the invariable rule of the company since he has been a
member; that he has known of a great many new members
being obtained by old members through this method ; that
between the 20th of March and the 20th of April, 1904, he
received from the company such a blank application and
request, and acting thereon he solicited one Louis Klein
to become a member of defendant company; that he took
the blank which had been sent him, filled it out, and ol-
tained Mr. Klein’s signature thereto; that Mr. Klein gave
him an order upon his employer for the $4 membership
fee; that he took the order to Mr. Klein’s employer, who
gave him a check for the amount; that he collected the
amount of the check, remitted the amount, together with
application, to defendant at Des Moines, and that defend-
ant issued to Mr. Klein a certificate of membership on
that application. 'We think this constituted Mr. Latshaw
an agent of defendant upon whom service of summons
could be made. The fact that he received no compensa-
tion from defendant for soliciting business for it is im-
material. In Taylor v. Illinois Commercial Men’s Ass'n,
84 Neb. 799, we sustained a service of summons under
very similar conditions. See, also, State v. Northicestern
Endowment & Legacy Ass’n, 62 Wis. 174; State v. United
States Mutual Accident Ass’n, 67 Wis. 624 ; and Sadler .
Mobile Life Ins. Co., 60 Miss. 391, in which the Mississippi
court say that “an insurance company is not bound
* * * by acts of a volunteer, whom it disowns, and
whose services it declines, but is bound if it accepis the
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fruits of his act; and, @ fortiori, if it authorizes a person
to act, it is bound by service of process on such agent.
# * * Toreign companies may select their agents in
the manner provided in section 1073; failing to do this the
law converts into agents, upon whom process may be
served, any and all persons doing any of the things named
in section 1085, the performance and fruits of which acts
are accepted by the company.” In like manner we say
that foreign companies may select their agents or repre-
sentatives upon whom service of summons may be made
in the manner provided in section 5, ch. 16, Comp. St.
1909, but, failing to do this, the law converts into agents,
upon whom process may be served, any and all persons do-
ing any of the things named in section 8, ch. 16, Comp. St.
1909, the performance and fruits of which acts are ac-
cepted by the company. We therefore hold that the
service of summons was properly made in this case.

The second contention of defendant, that the company
was not doing business in Nebraska, is equally untenable.
Among the exhibits introduced in evidence upon the hear-
ing of the objection to jurisdiction were the 23d and 24th
annual reports of defendant company. The former shows
that during the year from December 6, 1902, to December
5, 1903, the defendant paid accident claims to 50 Nebraska
certificate holders, and the latter shows that for the next
year it paid accident claims to an additional 50 residents
of Nebraska. If the company were doing so fortunate a
business that the assessments upon each member
amounted to only $9 a year, as stated in their numerous
circulars introduced in evidence, and they paid 100 acci-
dent claims in two years, it is quite apparent that it must
have a large membership in this state; for it is a matter of
common knowledge that only a small percentage of per-
sons carrying accident insurance are ever so unfortunate
as to be called upon to present claims against the com-
panies in which they are insured. In the light of this
record, we think it is a juggling of terms to claim that
the company is not doing business in Nebraska, simply
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because, in violation of our statutes, it has never complied
with the law by regularly appointing agents to represent it
in this state. InJolhn Deere Plow Co v, Wyland, 69 Kan.
255, the first paragraph of the syllabus reads: “A single
transaction by a foreign corporation may constitute a do-
ing of business in this state within the meaning of section
1283, Gen. St. 1901, making certain requirements of for-
eign corporations doing business in the state, where such
transaction is a part of the ordinary business of the cor-
poration, and indicates a purpose to carry on a substantial
part of its dealings here” Sce, also, Pennsylvania
Lumbermen’s Mutual Fire Ins. Co. v. Meyer, 197 U. 8. 407.

It is next insisted that no facts are averred in the peti-
tion of a contract upon the part of the defendant to pay
plaintiff $5,000, or any other sum, on account of death.
The petition is not as full and explicit as it might or prob-
ably should have been. IIad it been assailed by motion or
demurrer, plaintiff would doubtless have been compelled
to supply the defects, and, as the judgment must be re-
versed upon another point and the case remanded for
further proceedings, they doubtless will be supplied.

It is next objected that plaintiff, as administratrix, is
not the real party in interest; that the agreement of the
company was to pay in ease of accidental death to the
beneficiary named in the application, if any, and, if none,
then to the heirs of the member. The certificate of mem-
bership, which was the only document in plaintiff’s pos-
session at the time of the commencement of the action,
did not disclose the beneficiary. The application, which
she had never seen, was in the custody of defendant. The
heirs of Mr. Tomson at the time of his decease were plain-
tiff herself and a son. It appears from the application
of Mr. Tomson that plaintiff was named therein as bene-
ficiary, and it is argued that for that reason she could only
maintain an action in her individual name. If she had
not been named in the application as beneficiary, then the
- certificate would have heen payable to the heirs of the
deceased, which in this case wonld have been the son. By
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bringing the present action as administratrix, Mrs. Tom-
son has effectually foreclosed herself from ever asserting
any individual right of action against the defendant, and
has in effect joined the son with herself as plaintiffs. She
thereby in effect assigns to the son a portion of her cause
of action; and, inasmuch as she is herself prosecuting the
action for the benefit of herself and the son, she has joined
as plaintiffs every person who could in any event have
been a beneficiary. This did not therefore prejudice any
one but plainliff herself, and defendant cannot complain.
Moreover, the petition upon that point was not in any
manner assailed until the commencement of the trial,
when it was included in the objections to the introduction
of any evidence, above set out. Up to that time defendant
had recognized plaintiff, in her capacity as administratrix,
as the real party in interest and the one entitled to prose-
cute the action. In its answer it admits her appointment
and qualification as administratrix, admits the issuance of
certificate to deceased and his death, and in paragraph 9
alleges that “said plaintiff as beneficiary under the con-
tract sued on did not mnotify defendant of the death or
make proof of death,” etc.; thus by its pleading expressly
recognizing plaintiff, as administratrix, as the real party
in interest and the one entitled to prosecute the action.

It is next objected that the court erred in permitting
plaintiff to offer segregated portions of defendant’s by-
laws and refusing to permit defendant to introduce the
other portions. When plaintiff attempted to introduce
segregated portions of a single section of the by-laws—sec-
tion 2 of article 6—by putting them together, with the in-
tervening words omitted, the court very properly sus-
tained defendant’s objection thereto. No attempt was
made to otherwise prove the fact sought to be established
by the evidence thus offered and excluded. This left
plaintiff without evidence to establish a material e in
the case—the amount payable under the certificate or
policy in suit. It follows that the verdict must fail for
want of sufficient evidence to support it. In refusing to
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permit defendant to introduce any part of its by-laws, the
court did not err. Defendant has for years been doing a
large business in the state of Nebraska; it has not only
failed hut refused, when requested so to do by the auditor,
to comply with the laws of this state which would entitle
it to admission into the state; it has not filed with the
auditor its constitution, or by-laws and amendments -
thereto, and hence we think was not entitled to the bene-
fit of any of the provisions of such by-laws. As applied to
fraternal insurance companies, we have held in Knights
of the Maccabees of the World v. Nitsch, 69 Neb. 372, and
Hart v. Knights of the Maccabees of the World, 83 Neb.
423, that “a fraternal insurance company cannot have the
benefit of its by-laws and amendments thereto, in defend-
ing against a death claim, unless certified copies of such
by-laws and amendments have been filed with the auditor
of public accounts.” But it is contended by defendant
that section 112, ch. 43, Comp. St. 1909, does not apply to
defendant; that it is organized and doing business under
a different statute. In making this assertion defendant
overlooks the fact that defendant is not organized under
any statute of Nebraska, nor has it been admitted to do
business in this state under any statute of Nebraska.
Section 91, ch. 43, Comp. St. 1909, defines a fraternal bene-
ficiary association as follows: “A fraternal beneficiary
association is hereby declared to be a corporation, society
or voluntary association, formed or organized and carried
on for the sole benefit of its members and .their bene-
ficiaries, and not for profit. Ifach such society shall have
a lodge system, with ritualistic form of work and repre-
sentative form of government.” Because of the latter
clause in that section defendant insists that section 112,
supra, does not apply ; but we think this contention must
fail. In its answer defendant alleges that it is “an Towa
corporation, duly organized and existing under chapter 2,
art. IX of the code of Towa, and amendments thereto, as
a fraternal organization or society, and is not organized
for pecuniary profit.” This shows it to be identically
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the same kind of an association as is defined in section 91,
ch. 43, supra; the only difference being that defendant
does not allege that such society shall have a lodge systemn,
with ritualistic form of work and representative form of
government. The section of the Towa code is not set out
in full in the answer, neither was proof made thereof upon
the trial. The portion of it which is alleged by defendant,
being so similar in all other respects to section 91, ch. 43,
supra, we might well be warranted in assuming that it is
substantially the same throughout; but whether that be
true or not, and conceding that the Towa code does not re-
quire, and that defendant does not have, a lodge system
with ritualistic form of work and representative form of
government, the fact remains that it is a fraternal bene-
ficiary corporation formed or organized and carried on for
the sole benefit of its members and their beneficiaries, and -
not for profit. This brings it within the purview of our
statute upon which the Hart and Nitsch cases, supra, are
predicated. We therefore hold that, not having filed its
by-laws and amendments thereto with the auditor of pub-
lic accounts, as required by section 112, ch. 43, supra, de-
fendant cannot have the benefit of its by-laws and amend-
ments thereto in defending against the present action.

It is next contended that plaintiff cannot recover by
reason of a failure to give notice within 15 days after the
happening of the accident or the death of the assured.
The reply alleges and the proof shows that on and after
February 22, 1902, which was four days after the happen-
ing of the alleged accident, the deceased was totally dis-
abled, mentally and physically, was helpless and nearly
blind and confined to his bed, and was not in a condition
to notify defendant of the accident; but in about two
months thereafter the wife of the deceased wrote to de-
fendant in relation to the matter. By this letter defend-
ant was clearly apprised of the fact that the dececased was
claiming a liability against it by reason of the alleged ac-
cident of February 18. In the twenty-fourth annual re-
port of the defendant hereinbefore referred to, we find, in
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the report of the general counsel of defendant, a report as
to the claim of plaintiff in this case. After giving what he
called the facts in the case, he said: “Investigation con-
vinced the officers of the association that the runaway had
nothing whatever to do with the ultimate disability and
death of Mr. Tomson, and therefore it is disputing the
claim.” A former action involving this same accident was
removed by defendant to the federa! court, and from a
judgment by default obtained by plaintiff in the district
court, while said action was pending in the federal court,
defendant appealed to this court and obtained a reversal.
The conduct of defendant in these cases shows that it has
at all times denied any liability by reason of the alleged
accident of February 18, and the death of Mr. Tomson.
And finally in its answer in this case it denies all liabil-
Vity. In the light of the physical condition of deceased
after the accident, and the conduct of defendant in
denying all liability, this contention of defendant can-
not, under former decisions of this court, be sustained.
Hilmer v. Western Travelers Accident Ass’n, 86 Neb.
285; Western Travelers Accident Ass'n v. Tomson,
72 Neb. 674. In the former of these two cases, we
held: “Where a person is accidentally injured so as
to render him unconscious and thereafter cloud his
mind so that he cannof, within the time limited in
an accident insurance policy, intelligently give notice
to the insurer of such accident, he will be excused
from giving the notice while so disabled.” In the latter
of the two cases, we held: “If an insurance company,
sued for an alleged loss, denies the loss, it waives proof of
notice of the same.” This quotation is made from the
third paragraph of the syllabus on rehearing. In passing
upon a second motion for rehearing, 72 Neb. 680, we
held: “The third paragraph of the syllabus appears to be
an inaccurate statement of the law. 1f the insurance com-
pany has no notice, express or implied, of any claim of
loss until suit is begun therefor, it may undoubtedly an-
swer, both that there was in fact mo luss, and that the
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claimants never gave any notice of the alleged loss pur-
suant to the terms of the policy. The syllabus is modified
accordingly.” So far as this case is concerned, the modi-
fication of the third paragraph of the syllabus above

quoted has no force, for in the present case defendant had

notice of the claim long before the present suit was begun.
It is next contended that plaintiff is barred by the
statute of limitations for the reason that her amended
petition, upon which the case went to trial, was not filed
until May 8, 1909, which was more than five years after
the death of said Hays B. Tomson. In the trial of the
- case counsel for defendant offered in evidence, as exhibit
O, the original petition filed in this case, for the purpose,
as stated by him, of showing “that the cause of action in
exhibit O was an entirely separate and distinet cause of
action, a claim for total disability, and not for death.
We offer it in evidence in support of the plea of the statute
of limitations interposed in this case.” The original peti-
tion thus offered is essentially an exact copy of the
amended petition upon which the trial was had. It sets
out the appointment of plaintiff as administratrix, the in-
corporation of defendant, the certificate in full, the pay-
ment of premiums upon the certificate, the accident of
February 18, 1902, the death of Hays B. Tomson in Sep-
tember, 1903, and adds: “Plaintiff further alleges that
the said deceased was on the said 18th and 22d day of
February, 1902, permanently and totally disabled by said
accident, and never recovered therefrom and died from the
effects thereof, and at the date of said accident there were
more than 16,000 members of said association which,
under an assessment under the by-laws of said association
of an amount exceeding less than $2 per member at the
date of said accident, would amount to the sum of $2,500.
Wherefore plaintiff prays judgment against the defendant
for $2,500, together with interest thereon at the rate of 7
per cent, per annum from the 18th day of February, 1902,
and costs of this action.” We think the amended petition
does not state a new or separate and distinct cause of ac-
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tion; the only difference which can be claimed is in the
prayer, which is no portion of the statement of facts re-
quired to constitute a cause of action. Foz, Canfield &
Co. v. Graves, 46 Neb. 812; Vila v. Grand Island E. L., I
& O. 8. Co., 68 Neb. 222, 237. 1In the original petition
plaintiff prays for judgment in the sum of $2,500, and in
the amended petition for $53,000, evidently mistaking the
measure of her recovery under the allegations contained in
the original petition; but on discovery of her mistake she
amended her prayer so as to recover the amount which the
allegations in both petitions, if true, entitled her to.

Finally, it is objected that the verdict is not sustained
by the evidence. A recovery in favor of this same plain-
tiff against the Western Travelers Accident Association
(72 Neb. 661), for the same accident upon which she seeks
recovery in this case, was sustained by this court. The
evidence as to the accident will be found fully reviewed in
that case and it would serve no good purpose to repeat it
here. 'We are satisfied with the conclusion there reached,
and, if the amount payable under the certificate had been
shown in this case, the evidence would have been suf-
ficient to take the case to the jury.

In the light of the conclusion we have reached, it will
not be necessary to consider the alleged errors in giving
and refusing instructions. The trial court in charging
the jury proceeded upon the theory that the evidence be-
fore them was sufficient to sustain a verdict either way.
That theory being found to be wrong, it is needless to say
that the court erred in its instructions given and refused
upon such theory,

For the failure of proof upon a material issue, as above
noted, the judgment of the district court is reversed and
the cause remanded for further proceedings in harmony
with this opinion.

REVERSED.

LETrTON, J., concurs in the conclusion.



Vor. 88] JANUARY TERM, 1911, 411

Brown v. Btate.

THOMAS J. BROWN V. STATE OF NEBRASKA.

FEp JANUARY 24,1911, No. 16,825,

1. Indictment: JoINpER: LARCENY AND RECEIVING STOLEN PROPERTY.
It is proper to unite two counts in an indictment, one charging
larceny and another charging recelving stolen property, know-
ing it to be stolen. Criminal code, sec. 419.

2. Criminal Law: TRIAL: REMARKS OF JUDGE. It is the duty of the
trial court to see that the jurors who try the case are not im-
properly prejudiced against the defendant by remarks made in
their hearing either before or after they are called as jurors in
the case. The judgment will not be reversed because of such
remarks by the court unless the record clearly shows the lan-
guage used and that it was in its nature prejudicial to the
defendant.

3. Larceny: INDICTMENT: SUFFICIENCY. The indictment charged that -
the defendant at the time and place named “did then and there
unlawfully, wilfully and feloniously steal, take and drive away
seven cows of the value of $210, and the personal property of
Thomas Byron.” Held, That it sufficiently charged the owner-
ship of the property stolen,

4. Witnesses: IMPEACEMENT, When a witness upon cross-examination
admits making statements out of court inconsistent with her
evidence upon the trial, it is erroneous to permit other witnesses
to testify to the statements admitted by the witness, and to
detall the circumstances under which the statements were made.

5. Criminal Law: Cross-EXAMINATION OF ACCUSED: REVIEW. The
judgment of the trial court will not be reversed for supposed
errors in the cross-examination of the defendant unless the
record shows that the court abused its discretion in permitting
the cross-examination complained of, and that the circumstances
were such that the defendant might probably be prejudiced
thereby.

6. INSTRUCTIONS: REASONABLE DouUsT. In a criminal prosecu-
tion, an instruction that, “The doubt which a juror is allowed to
retain on his mind, and under which he should render his
verdict of not guilty, must always be & reasonable one. A
doubt produced by undue sensibility in the mind of any Juror
in view of the conmsequences of his verdict is not a reasonable
doubt. And a juror is not allowed to create sources or material

of doubt by resorting to trivial or fanciful suppositions and re-
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mote conjectures as to possible states of fact different from that
established by the evidence”—has been disapproved by this court.
Under the circumstances of thig case it was prejudicially
erroneous.

7. Larceny: TrraL: InsTRUcTIONS. Certain instructions given by the
- court and refusals to instruct as requested are examined, and
the rulings thereon found not to be prejudicially erroneous.

ERROR to the district court for Cherry county : JAMES J.
HARRINGION, JUDGE. Reversed.

F. M. Walcott, A. M. Morrissey and Allen (. Fisher,
for plaintiff in error.

Arthur F. Mullen, Attorney (feneral, and George W.
Ayres, contra.

SEDGWICK, J.

The defendant in the court below, who is plaintiff in
error here, was convicted in the district court for Cherry
county of the crime of stealing cattle and was sentenced
to seven years in the penitentiary. He has brought the
case here for review.

1. The first objection made by the defendant is that
the court refused to require the prosecuting attorney to
elect upon which count of the information he would pro-
ceed. One count of the information charged the defendant
with stealing cattle and another count charged him with
receiving the cattle, knowing that they had been stolen.
Larceny and receiving stolen property are generally sup-
posed to be so connected with the same transaction as
not to require an election. 1 Rishop, New Criminal Pro-
cedure (4th ed.) sec. 457. Section 419 of our criminal
code so provides. That section is as follows: “An in-
dictment for larceny may contain also a count for obtain-
ing the same property by false pretenses, or a count for
embezzlement thereof, and for receiving or concealing the
same property, knowing it to have heen stolen; and the
jury may cenvict of either offense, and may find all or any
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of the persons indicted guilty of either of the offenses
charged in the indictment.” There was therefore no error
in this ruling of the court.

2. It is also insisted in the briefs that immediately be-
fore this case was called for trial another prosecution for
cattle stealing had been tried with a verdict of not guilty,
and that the court had reprimanded the jury with re-
marks tending strongly to prejudice any defendant that
might be put upon trial thereafter upon such a charge
before members of the same jury or other jurors who had
heard the court’s language. There is no evidence in the
record of any such transaction except certain affidavits
of the defendant in which some alleged facts and some
conclusions are recited. The facts set forth in this af-
fidavit are not sufficient to support the argument now
made upon this point. The record of the trial discloses no
prejudice upon the part of the court against the defend-
ant’s case, and no such action on the part of the court will
be admitted unless clearly shown by the proof.

8. In September or the first part of October, 1909, eight
or nine head of cattle were missed from the range of one
Carter, in Cherry county, the property of one Byron.
The Carter range embraced several sections of land and
contained something over 1,000 head of cattle, and among
these cattle were 25 or 30 head belonging to the said
Byron. In the month of March following, these missing
cattle were seen by Mr. Carter in the inclosure of this
defendant, about 25 or 30 miles from the range upon which
they had been kept. It was thereupon arranged with the
" county attorney and the sheriff that a Mr. Hyde should go
to the place of the defendant and attcmpt to buy the cattle
in question, which was done. Mr. Hyde testified that at
first the defendant, who had 25 or 30 head of cattle, de-
clined to sell any, but afterwards informed Mr. Hyde that
he had some cattle with “off brands” which he would sell.
Mr. Hyde had represented to the defendant that he was
trying to buy a few cattle for a friend of his in Keya Paha
county, and finally succeeded in purchasing the cattle in
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question, to be delivered at Arabia, some seven miles dis-
tant, and paid the defendant $5 on the contract. That
same day the defendant drove these cattle to Arabia, and
was there met by the sheriff with a warrant for his ar-
rest for stealing the cattle. Another witness also testi-
fied that at about the time the cattle were missing from
the range he had seen this defendant driving with a team
and wagon toward the said range and not many miles
distant therefrom. This the defendant denied. While the
defendant was under arrest upon this charge he was taken
to his home by the sheriff, and on the way he told the
sheriff that he had bought these cattle from a stranger
who represented that his name was Hammers, and also
represented that he lived near Marsh Lake, which was
some 25 or 30 miles distant; that the said Hammers was
driving the cattle from his home to Valentine expecting to
sell them to a specified dealer there. The defendant also
stated to the sheriff that there was no other person pres-
ent at the time of this purchase except the defendant’s
wife, who heard the contract. Afterwards, while the de-
fendant was in jail, the county attorney procured a sub-
pena for the defendant’s wife and caused her to be
brought to town by the deputy sheriff and taken to his
office. There he told her that her husband had stated
that he had bought the cattle as above recited, and that
she was present, and asked her if that was the fact,
whereupon she answered him to the effect that she paid no
attention to her husband’s business. He then took her in
the sheriff’s office and in his presence repeated the same
question, to which she made substantially the same an-
swer. The defendant’s wife was called as a witness in
his behalf at the trial, and she testified that she was pres-
ent when her husband bought the cattle from the stranger,
stating the details substantially as her husband had
stated them. In her cross-examination she was asked
whether these questions had been put to her in the county
attorney’s office and in the sheriff’s office, and after some
hesitation she auswered that they were, and she was fur-
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ther asked if she answered that question to the attorney
and sheriff that she did not know, and after again hesitat-
ing she answered that she did. She testified that she
thought they were trying to take advantage of her and
did not know what to answer them. This cross-examina-
tion was objected to, but the objections were overruled.
Afterwards {* ¢ county attorney and the sheriff both went
upon the witness-stand and testified in detail to the ques-
tioning of this woman in the county attorney’s and sher-
ifP’s offices, and to her answers, all substantially as she
had testified to herself upon her cross-examination. This
testimony was objected to for the reasom, among other
things, that it did not contradict in any respect the testi-
mony of Mrs. Brown, since she had admitted fully upon
the witness-stand the matters that the county attorney and
sheriff were testifying to. This objection was overruled
and the evidence admitted. This, we think, was error on
the part of the trial court. When a witness is asked in
cross-examination as to statements that she has made out
of court for the purpose of laying the foundation for im-
peachment, and admits fully that she has made such state-
ments, that is all that the cross-examination is entitled
to. It is not competent to put another witness upon the
stand to prove a statement which the witness has
admitted in her cross-examination. In this case this man-
ner of proceeding might be highly prejudicial to the de-
fendant,

These cattle had been openly in the possession of the
defendant for about six months. There was therefore
little, if any, presumption of guilt from the possession of
the stolen property. The defendant testified that he had
the money in the house to pay for the cattle, $172. TUpon
cross-examination he gave the names of men apparently
well known in the community from whom he had recently
received the money for property he had sold them. These
statements were not contradicted. If the defendant had
taken these cattle from the range where they were kept by
the owner, or if he had found them after they had escaped
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from the range and had afterwards determined feloniously
to convert them to his own use, he was guilty of the crime
charged against him. There was no direct evidence that
he had done either of these things. TIf, on the other hand,
sonme stranger had taken them from the range where they
were kept or had found them after they had escaped and
had sold them to the defendant, and the defendant had
bought them in good faith relying upon the representation
of the party in possession of them, e was not guilty of
either of the crimes charged. This was the real issue sub-
mitted to the jury, and the explanation of the defendant
and his wife as to how the cattle came into the possession
of the defendant was for the consideration of the jury. If
the jury believed the evidence of the defendant and his
wife upon this matter, they must of course find the de-
fendant not guilty. WWhen the county attorney and sheriff
were allowed by the court to detail at large their conver-
sation with the defendant’s wife, after having brought her
to the office by the unwarranted use of the process of the
court, the jury must have considered the evidence of im-
portance, and, since it could have had no other purpose
than to discredit the testimony of the defendant’s wife, it
was at least probable that it was so regarded by the jury.

The tenth instruction given by the court is as follows:
“The jury are instructed that, where a witness has in-
tentionally testified falsely to-a material fact or facts in
the trial of a case, then the jury are at liberty to disregard
the entire testimony of such witness, except in so far as
the testimony of such witness may be corroborated by
other substantial testimony or evidence.” This would
have been applicable to the testimony if the jury believed
that the facts were as the testimony of the county attorney
and the sheriff was intended to show that the defendant’s
wife admitted them to be. So far as we have observed,
it has no relation to any other testimony in the case. This
tends to make the error of receiving the testimony of the
county attorney and sheriff in regard to her statements
made to them the more dangerous.
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4, When the cattle were found upon defendant’s prem-
ises, other cattle with private brands were also found.
Upon cross-examination the defendant was asked in re-
gard to these other cattle. He answered that two of them
he had had about a week and another about two weeks.
This cross-examination was objected to, and it is now in-
sisted that it was prejudically erroneous. It is intimated
that another prosecution was pending in the same court
for the theft of these other cattle, and that this cross-ex-
amination was for the purpose of discrediting the defend-
ant by insinuating that he participated in that theft also.
Such a course would be erroneous and prejudicial, but the
record does not present the question. It does not show
that there was any other prosecution pending, or that the
defendant was in any way prejudiced by this cross-
examination. :

5. The court gave an instruction copied in part from
the famous anarchist case which this court has so often
disapproved. “The doubt which a juror is allowed to re-
tain on his mind, and under which he should render his .
verdict of not guilty, must always be a reasonable one. A
doubt produced by undue sensibility in the mind of any
juror in view of the consequences of his verdict, is not a
reasonable doubt. And a juror is not allowed to create

sources or material of doubt by resorting to trivial or -

fanciful suppositions and remote conjectures as to possible
states of fact different from that established by the evi-
dence.” The instruction as given is disapproved, and
under the circumstances in this case was prejudicial to
the defendant.

6. Hearsay evidence was erroneously admitted as to
the cattle having been seen at plaintiff’s place; but, as all
parties concede that the cattle were there at the time
specified, this evidence could not have been .prejudicial.
The defendant requested the court to instruct the jury to
the effect that, unless the “defendant, himself in person,”
went to the range or pasture where the cattle were and
took and drove them away with the purpose and intention

30
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to convert them to his own use, they must find him not
guilty. The defendant sold these cattle as his own, and
if at any time while they were in his possession he, know-
ing that they were the property of another who had never
consented that the possession should be transferred to
him, concluded to steal them, he would be guilty as
charged. Skidmore v. State, 80 Neb. 698, is not in point.
In that case the defendant was not actually or construe-
tively present and participating at any time while the
property was being converted. The defendant complains
of the refusal of the court to instruct the jury as requested
in the second instruction offered by his counsel. The
substance of this request is given in better form in in-
structions 5 and 12, given by the court.

‘We do not find any error in the orders of the court com-
plained of in regard to the plea in abatement filed by the
defendant relating to the form of complaint before the
examining magistrate or relating to the calling of the
grand jury. The objection that the indictment contained
the words “and the personal property of Thomas Byron,”
instead of the words “of the personal property of Thomas
Byron,” is immaterial.

The sentence of seven years under the evidence in this
case seems severe, but, as there must be a new trial for the
errors above indicated, we have refrained from discussing
that question.

The judgment of the district court is reversed and the
cause remanded.

REVERSED.

FAWCETT, J., not sitting.

WiLLIAM H. LANNING, APPELLEE, V. MICHAEL P, MUSSER BT
AL., APPELLANTS.
Friep FEBRUARY 16, 1911. No. 16,301,

1. Adverse Possession. To constitute title tn real esiate by adverse
possession and limiiation, the possession must be open, notorious,
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exclusive and adverse to the owner and every other person
during the entire statutory period of 10 years.

EviDENCE. Where the land in question was adjacent to
lands owned and occupied by the claimant, was not inclosed, nor
were any buildings or other improvements thereon, the live
stock of the claimant allowed to cross over and graze upon the
land, the live stock of others not being excluded therefrom—the
land being an open common—this did not constitute such adverse
and exclusive possession as would ripen into a title by limitation.

8. Taxation: TAx FORECLOSURE SALE: NOTICE T0 REDEEM: SERVICE.
Where real estate was purchased at tax sale under the law as it
existed in 1903 and during the month of June, 1905, the notice of
expiration of time in-which to redeem was not required to state
the time when the purchaser would apply for a deed. The sheriff
of the county where the notice was to be served was the proper
person to serve the same, the service being made by him in his
official capacity.

4, : : : ConsTRUCTIVE SERvICE. The notice of ex-
piration of time in which to redeem was directed to C. as “re-
ceiver of the McKinley-Lanning Loan & Trust Company, Herman
A. Peters,” and was served upon Peters by the sheriff, but C. was
a nonresident of the county and personal service could not be
made upon him therein. Notice was given by publication.” The
notice, as published, was directed to C. as “receiver of the
McKinley Loan & Trust Company.” C. was the receiver of the
McKinley-Lanning Loan & Trust Company. Held, That the
notice as published was deficient and did not confer jurisdiction.

6. : : : Proor or SErvICE. The afiidavit of the
publisher of the newspaper in which the notice was published
astated that the notice was published three consecutive weeks in
sald newspaper, the first publication being made on the 30th day
of June, and the last publication on the 14th day of July. The
affidavit was sworn to on the 2d day of July of the same year,
Held, That the proof of publication was insufficient.

ApPPEAL from the district court for Sheridan county:
WiLLiaM H. WESTOVER, JUDGE. Affirmed.

A. M. Morrissey, R. O. Patterson and A. G. Fisher, for
appellants.

A. W, Crites, conira.
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REEsE, C. J.

This is an action to quiet the title to lands described
in the pleadings. The decree of the district court went
in favor of the plaintiff. The defendants appeal, and file
separate briefs.

The defendunts filed a motion to strike out certain
designated portions of plaintiff’s petition, and at the same
time and in connection with the motion each one filed a
general demurrer and answer. It is claimed in the briefs
that the motion to strike and the demurrers were over-
ruled over defendants’ exceptions.” The record before us
fails to show any action by the court upon said motion
and demurrers, and the cause proceeded to trial upon the
issues as formed in the pleadings. No error can be pred-
icated upon this part of the case. If defendants desired
rulings upon that motion and demurrers, they should have
requested action of the court, and that should have been
done before filing the subsequent pleading. The filing
of the answers without a ruling waived both. The action,
as against Musser, was to cancel a treasurer’s tax deed
which is alleged to be void for want of compliance with
the law. Tender and offer to redeem is alleged. As
against Peters, the allegation is that he is in possession
of the property without right, but by what authority he
claims to own the land is not shown by the county records,
and plaintiff does not know. By his answer Musser
pleads adverse possession for Peters, and asserts title in
favor of himself under his tax deed, and denies tender
and offer to redeem by plaintiff. Peters asserts title by
adverse possession and limitation. As fo Peters’ defense
the evidence fails to establish his claim. Aside from the
evidence submitted that he sought to and did become the
tenant of the holder of the legal title during the statutory
period, there is no such evidence of exclusive adverse pes-
session as the law requires by which g titie can accrue or
possession ean be protected. The evidence clearly estab-
lishes the fact that during the whole time of his alleged
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possession the land had been unimproved, unfenced, un-
cultivated, and without buildings of any kind—an open
common. He owned a large flock of sheep which pastured
upon that and other lands, not owned by him, and upon
which the stock of other people could go at pleasure. No
effort at exclusive possession is shown. It is shown that
at some time a fire-guard had been plowed on two sides
of the land, but that same fire-guard was extended around
a number of other tracts owned by others, as well as him-
self, and it is apparent that its enly purpose was to pre-
vent fires from burning off the pasture of a large tract
which he desired to protect. During the progress of the
trial, and after plaintiff had rested, Peters orally asked
leave to amend paragraph three of his answer. There
was no amended answer presented or offered to be filed.
The proposed amendment consists of more than a page of
typewritten matter, stated verbally to the court. It pre-
sented no radically new issue. The questions therein
sought to be raised were investigated by the evidence and
tried, so that the error, if any, worked no prejudice to
defendant. But, aside from that, there was no error in
refusing an amendment, proposed as this was. So far
as is shown by the record, it was never reduced to writing
and presented to the court for its ruling.

Plaintiff’s title rests upon a proceeding by the county
of Sheridan to foreclose a tax lien upon the land. That
suit was commenced in 1899. The decree of foreclosure
was entered October 9 of that year. On the 9th of No-
vember following an order of sale was issued. At the
sale Peters was the purchaser. The return was made.
the sale confirmed, over the objections of Lanning, one of
the parties to the suit, and deed ordered. DBefore the ex-
ecution of any deed by the sheriff all parties to the action,
including Peters, appeared in open court, and it was stip-
ulated and agreed “by all of said parties that said sheriff’s
deed should convey gaid tract of land to said Equitable
Land Company instead of to the said purchaser H. A.
Peters.” It was further stipulated that the defendants,
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W. H. Lanning, trustee, and W. H. Lanning, should with-
draw from the files of the cause the supersedeas bond and
bill of exceptions theretofore filed. The court thereupon
entered an order directing the sheriff to make the deed to
the Equitable Land Company, through which plaintiff
claims title, instead of to Peters, which was done. Peters
now seeks to avoid that transaction by showing that the
land company did not carry out its agreement with him by
refunding to him the taxes which he had paid and giving
him a lease upon the land, and alleges that upon its fail-
ure 80 to do he repudiated the agreement and continued
his adverse possession. That he continued such posses-
sion as he had, without interruption by plaintiff’s grantor,
is without question, but it is equally clear that it was
neither adverse nor exclusive. The order of the district
court directing the deed to be made to the land company
was right, and has never been assailed, reversed, or set
aside, and the evidence in this case shows no reason why
it should be. A

The notice of expiration of time within which to redeem
from tax sale, given by Musser to Carnahan, receiver of
the McKinley-Lanning Loan & Trust Company, the then
owner, and to Peters, is attacked by plaintiff as not having
complied with the requirements of section 214, art. I, ch.
77, Comp. St. 1909, in that it was served by the sheriff,
without affidavit of service, and that it did not notify the
parties that after the expiration of three months from
the date of service “the deed would be applied for.” 1In
this counsel have overlooked the fact that the notice and
service and return thereof comply with the requirements
of the law in force at the date of service. Comp. St. 1903,
ch. 77, art. I, sec. 214. This section was amended by
chapter 115, laws 1905, to read as the provision now is,
but the amended law cannot be applied to this case.

Carnahan, the receiver of the McKinley-Lanning Loan
& Trust Company, was a nonresident of Sheridan eounty
at the time of the giving of the nutice of expiration of time
for redemption, and under the provisions of section 215,
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art. I, ch. 77, Comp. St. 1903, notice was given to him by
publication in a newspaper. The notice served on Pcters
ran to “W. H. Carnahan, receiver of the McKinley-Lan-
ning Loan & Trust Company, Herman A. Peters,” and
was returned served on Peters, but that after diligent
search the sheriff was “unable to find W. H. Carnahan, re-
ceiver of McKinley-Lanning Loan & Trust Co., in Sheridan
county.” The notice as published ran to “W. H. Carna-
han, receiver of the McKinley Loan & Trust Company,
Herman A. Peters.” The company of which Carnahan
was receiver was the “McKinley-Lanning Loan & Trust
Company.” The published notice was therefore insuf-
ficient to confer jurisdiction over him. It also appears by
the record of the affidavit of the publisher of the news-
paper that the notice was published “3 consecutive weeks,
the first publication having been made on the 30 day of
June 1903, and the last publication on the 14 day of
July 1905,” but the jurat of the notary before whom the
affidavit was sworn to certifies that it was subscribed in
his presence and sworn to before him on the “2 day of July
1905,” which was before the publication could have been
completed The proof of publication was therefore de-
fective and not in compliance with the law.

It follows that the decree of the district court should
be affirmed, which is done.

AFFIRMED.
LETTON, J., concurs in the conclusion.

FAWCETT, J., not sitting.

OMAHA ErEoTRIC LIGHT & POWER COMPANY, APPELLER, V.
UnioN FUEL COMPANY, APPELLANT.

Toep FeEsruary 15, 1911, No. 16,305.

1. Deceit: Proor. It is a general rule of law that, in order to obtain
redress or relief from the injurious consequences of deceit, it is
necessary for the complaining party to prove that his adversary
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has made a false representation of material facts; that the com-
plaining party was ignorant of its falsity, and believed it to be
true; that it was made with intent that it should be acted upon;
and that it was acted upon by the complaining party to his
damage.

2. Sales: FALSE REPRESENTATIONS: AcTtioN: INSTRUcCTIONS. In ap ac-
tion to recover back money paid for property which the plaintiff
alleges was purchased in reliance upon false representations as
to its quality, an instruction to the trial jury that if the plaintiff
made the purchase under a contract for property of a certain
quality, and that the defendant through misrepresentation and
fraud delivered property of an inferior quality and the plaintiff
was thereby damaged through the fraud of defendant, their
verdict should be for plaintiff, is held erroneous, the element of
the absence of knowledge on the part of plaintiff as to the
quality of the property delivered and received, and that of
plaintiff having been deceived by the representations, being
omitted from such instruction.

ArpPRAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. [Reversed.

Smyth, Smith & Schall, for appellant.
Weaver & (filler, contra.

REESE, C. J.

This action was instituted in the district court for
Douglas county. In the petition the corporate capacity of
both plaintiff and defendant is averred, and it is alleged,
in substance, that between the 28th day of December,
1906, and the 22d day of February, 1907, the defendant of-
fered to sell plaintiff 14 cars of Cherokee slack or steam
coal for the sum of $1,583.49, and falsely and fraudulently
represented to plaintiff that the coal so offered was Cher-
okee slack or steam coal; that plaintiff relied upon said
representation, and was thereby induced to and did pur-
chase said coal of defendant and paid therefor the sum of
%1 5R3 49 ; that the coal so furnished and sold to plaintiff
was not the coal contracted to be sold and delivered to
plaintiff, but was slack or steam coal of an inferior and
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cheaper quality, and not worth the said sum of $1,583.49,
nor in excess of the sum of $933.49; that the fulse repre-
sentations were made by defendant with intent to cheat
and defraud plaintiff, and by reason thereof plaintiff has
sustained damages in the sum of $660, for which, with in-
terest, judgment is demanded.

The defendant, for answer, admits the corporate
capacity of the parties; pleads a general denial of unad-
mitted averments; admits the sale of coal substantially
as alleged; alleges that upon the delivery of the coal to
plaintiff it was examined and inspected by plaintiff at and
before its delivery, was accepted, approved and used by
plaintiff, and after it was consumed was paid for with full
knowledge of the kind and quality thercof. Judgment
dismissing plaintiff’s action is demanded.

For reply, plaintiff denies that the coal mentioned in its
petition, sold to plaintiff by defendant, was inspected and
examined at or before delivery; admits that the kind and
quality of coal was approved and accepted by plaintiff ;
but avers that the approval and acceptance was based
solely on, and was by reason of, the false and fraudulent
representations of defendant, as alleged. in the petition.
The knowledge of the kind and quality of the coal when
paid for is denied, and it is alleged that the true kind and
quality of the coal was not discovered by plaintiff until
after it was consumed and paid for, when plaintiff de-
manded of defendant a return of the excess of money so
paid. The cause was tried to a jury, and a verdict finding
in favor of plaintiff in the sum of $388.15 was returned,
upon which a judgment was rendered. Defendant
appeals.

It is shown by the evidence that plaintiff ordered and
received from defendant a number of cars of slack coal
during the months of November and December, 1906, and
January and February, 1907, the exact number is not ex-
actly stated, but perhaps from 40 to 50 cars, which were
consumed immediately upon delivery, all of which was
paid for during the fore part of the month succeeding its
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receipt by plaintiff. Some time after the full payment for
the coal, plaintiff claimed that defendant had practiced
a fraud upon it in the delivery of 14 of the car-loads by
a misrepresentation of the quality or kind of coal de-
livered, in representing it to be Cherokee slack, a superior
quality, when in fact it was Iowa and Missouri slack of
an inferior grade and value, and this suit is to recover the
damages alleged to have been thereby sustained. It is
shown that the coal was delivered in car-load lots at the
power-house of plaintiff, received by its employees, and
often immediately unloaded and consumed in the furnaces.
It sufficiently appears that the Cherokee slack coal is
mined in a certain district or locality in southeastern
Kansas, known as the Cherokee district, that the steam
producing quality of that coal is superior to that of either
the Iowa or Missouri product and was worth more in the
Omaha market than those grades, and that by a visual in-
spection the difference can be detected by one accustomed
to the handling of those coals. It appears from the evi-
dence that, on the first of the month succeeding the de-
liveries of the previous month, the bills for the price
were presented for payment, and payment was made by
the 10th of the month in which the bills were presented.
This was the custom of the parties. In perhaps every
instance the coal was consumed hefore payment, and in
most cases before the presentation of the bills, for it is
shown that on some occasions the coal would be con-
veyed into the furnaces and consumed as fast as un-
loaded from the cars. It is insisted by plaintiff that
there was a fraudulent representation as to the
quality of the coal contained in the 14 cars, that it
relied upon the statements made, was damaged, and
that the alleged fraud was not discovered until after
its acceptance and payment, and therefore it is en-
titled to recover back such part of the money so paid as
will compensate the loss.

1t is contended by defendant that “representations of
quality” do not survive the acceptance of goods by the
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vendee where the quality is known or can be ascertained
by inspection at the tiae the goods are delivered.
Roman v. Bressler, 32 Neb. 240; Hazen v. Wilhelmic,
68 Neb. 79; Cohen v. Hawkins, 74 Neb. 249; and Patrick
v. Norfolk Lumber Co., 81 Neb. 267, in addition to a
number of cases from other states, are cited in sup-
port of the principle contended for. On the part of
plaintiff, it is contended that the doctrine of those
cases should not be applied for the reason that the
fraud of defendant is clearly showu, and it should not
be permitted to hide behind the rule contended for. While
the fact was sought to be explained by defendant, there is
evidence in the record which tends to prove, and from
which the jury might find, that when defendant’s attention
was called to the fact that it was claimed that a fraud had
been practiced upon plaintiff in the quality of the coal
delivered; defendant procured and exhibited to plaintiff
fictitious bills of lading or expense bills alleged to have
been issued by the railroad company by which the coals
were delivered to defendant. Proof of this action on the
part of defendant, if as claimed by plaintiff, could be re-
ceived as lending color to defendant’s conduct and actions
at the time of the contract and delivery of the coal and
showing a plan and purpose to deceive, although the al-
leged false bills were presented many months after the
delivery of the coal and payment of the price.

The assignments of error are limited to alleged errors
of the district court in giving certain instructions to the
jury, in refusing to give a direction for a verdict in favor
of defendant, and in overruling the motion for a new trial.
There are three principal instructions which may be said
to submit the case to the jury and which we quote. They
‘are as follows:

No. 2. “Before the plaintiff can recover in this case it
must establish by a prepondrance of the evidence: First,
that the contract for coal between plaintiff and defendant
was a contract for Cherokee coal. Second, that the de-
fendant, through misrepresentation and fraud upon plain-
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tiff, delivered Iowa and Missouri slack coal and collected
therefor the price of Cherokee coal, and that said slack
coal so delivered was of an inferior quality as compared
with Cherokee ecoal and that plaintiff was thereby
damaged.”

No. 3. “If the plaintiff has satisfied you by a preponder-
ance of the evidence that the contract was for Cherokee
coal, and that the defendant, through misrepresentation
and fraud on plaintiff, delivered to plaintiff Towa and
Missouri slack coal and collected therefor the price of
Cherokee coal, and you further find that said coal so de-
livered was of an inferior quality and plaintiff was thereby
damaged, through the fraud and misrepresentation of the
defendant, then you are instructed your verdict should
be for the plaintiff.”

No. 4. “You are instructed this action is predicated on
the fraud of the defendant, and unless the defendant is
guilty of fraud by knowingly and wilfully delivering Iowa
and Missouri slack or steam coal to the plaintiff while
representing and claiming that the same was Cherokee
slack or steam coal, the plaintiff cannot recover. In this
connection you are further instructed that, if the plaintift
has failed to satisfy you by a preponderance of the evi-
dence that the defendant delivered to the plaintiff Iowa
and Missouri slack or steam coal while at the same time
claiming and representing that the same was Cherokee
slack or steam coal, then your verdict should be for the
defendant.”

The principal objection is made to the instruction num-
bered 3. In Bigelow on Fraud, ch. 1, sec. 1, the subject
of fraud and deceit is introduced in the following state-
ment: “It is a general rule of law that, in ovder to obtain
redress or relief from the injurious consequences of de-
ceit, it is mecessary for the complaining party to prove
that his adversary has made a false representation of
material facts; that he made it with knowledge of its
falsity ; thal the complaining party was ignorant of its
falsity, and believed it to be true; that it was made with
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intent that it should be acted upon; and that it was acted
upon by the complaining party to his damage.” The rule
holding that the false representations must have been
made with knowledge of their falsity on the part of the
party making them has been modified in this state, and it
has been held that averment and proof of scicnter in an -
action for fraud and deceit is not necessary. Gerner o.
Mosher, 58 Neb. 135, 149, and cases therein cited. But it
is clear that the lack of knowledge on the part of plaintiff-
should be made to appear and the instruction should not
liave been given in the form in which it was submitted.
In measuring the instruction by this rule it will be ap-
parent that the trial court, doubtless by oversight, failed
to include some of the material elements of fraud. There
is no suggestion that it should be found from the evidence
that plaintiff did not know of the true quality of the coal
at the time it was delivered, or believed and relied upon
the representations made and was ignorant of their fals-
ity. In order to successfully maintain the action for
¢raud these elements must exist, and an instruction which,
in stating the facts to be found, omits them, is to that ex-
tent erroneous. There can be no doubt but that, had
plaintiff known what kind of coal it was receiving during
the time the coal was being delivered, there could be no
fraud, for it would not have been deceived. It follows
that the instruction was prejudicially erroneous and
therefore a new trial will be granted.

The judgment of the district court is reversed and the
cause is remanded for further proceedings.

REVERSED.

FAWCELT, J., not sitting.



