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In Mempriam.

GEORGE B. LAKE.

At the session of the supreme court of the state of Nebraska, Octo-
ber 18, 1910, there being present Honorable MAaNOAH B. ReesE, chief
justice, Honorable JoHN B. BARNES, Honorable CHArLES B. LETTON,
Honorable Jesse L. Roor, Honorable Wiriam B. Rosg, Honorable
Jacor Fawcerr, and Honorable SaMurr H. SEpeWICK, associate jus-
tices, the following proceedings were had:

MaY IT PrEase THE COURT:

The committee appointed to draft and report to the court, at this
time, suitabie resolutions on the death of Honorable GEORGE B. LAKE
respectfully submit the following:

It having pleased the Supreme Ruler to remove from this world
GeoreE B. LAKE, a distinguished lawyer and jurist, formerly a judge
of this court, who died at his residence in Omaha on the 27th of July,
last; it is hereby

Resolved, On behalf of the members of this court, and of the bar
of Nebraska, that we are deeply sensible of the loss gustained from
his death by the community in which he had lived, and the state in
which for more than fifty years he had borme an active, influential,
and honorable part.

Resolved, That we sympathize sincerely with the surviving mem-
bers of his family in their great afliction, and the grief and sorrow
brought to their home by the loss of the husband and father.

Judge LARE was born in Greenfield, Saratoga county, New York, on
September 15, 1826: From early youth, and until his removal to
Nebraska, he lived in the county of Loraine, in northern Ohio. There,
under hard conditions of life, and solely by self-aid, he secured a fair
education, studied for the profession of law, and was admitted to the
bar in Blyria, the county seat, in the year 1851.

After a few years of experience there, he removed with his family to
Omaha, in the year 1856, where he soon secured, and during the en-
suing ten years maintained, a leading and successful practice in the
territorial courts.

Three times elected to the territorial house of representatives, and
its speaker during one sesgion, he was influential in the legislation of
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viii IN MEMORIAM—

the earlier years of the territory, and in the framing of the first con-
stitution, adopted in June, 1866. Under that constitution he was
elected chief justice of the supreme court, and assigned for duty to
the Second judicial district, comprising the important counties of
Cass, Sarpy, Douglas, Saunders, Lancaster, Seward, and Butler;
re-elected for six years and serving until the separate supreme court
was established in 1875, Judge LAKE continued, under conditions im-
posing great labor, and many difficulties, to hold the appointed terms
in that large and populous district with punctuality and efliciency;
taking, also, his full share of the labor and responsgibility of this
appellate tribunal as then organized.

Chosen without opposition as a delegate to the constitutional con-
vention of 1871, he helped, by counsel and active effort, to incorporate
into the instrument then framed the reformatory principles and best
features of our pregent constitution.

Elected in 1875 as a judge of the supreme court then organized,
and becoming its first chief justice, he continued by subsequent re-
elections to be a member of the court until January, 1884, when he
declined further service therein, returning to practice in special fields
of the law, and to the repose and quiet of private life, in which he
continued until his death. It is further

Resolved, That Judge LAKE was recognized as a lawyer learned in
his profession, able and skillful in the conduct of his causes, safe and
prudent in counsel, faithful, in its full sense, to his client’s interests,
and rigidly scrupulous of their rights, as well in his own dealings
with them as in their controversies with others. °

As a trial judge he was prompt, industrious, forceful and efficient,
unusually accurate in his conclusions, whether of law or fact, intol-
erant of all devices to hinder or defeat justice, knowing no person-
ality in his rulings, and, in his administration of the criminal law,
believing that guilt should not be shielded or crime go unpunished
because of captious technicality or weak sentiment.

As a judge of this court, its volumes of reports bear patent evidence
of his research, his ability, his sound judgment, his accurate reason-
ing, his clear and lucid exposition of legal principles as applied to the
case in hand, his direct method of reaching and stating conclusions,
and his desire, so far as possible, to arrive at the very right of the
matter involved.

As one of the first judges, and serving sixteen years under both
congstitutions, his influence in shaping the jurisprudence of Nebraska
was not unlike, in a lesser degree, that of Chief Justice Marshall on
the jurisprudence of the nation.

As a citizen, his simplicity of life, his unswerving integrity, his
practice of fair dealing in his own affairs, and his intolerance of fraud,
dereliction, or malfeagance in public office illustrated a high type of
American citizenship, fitly supplementing his own official career; and
his death was the close of ‘& long, fruitful and exemplary life.
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Resolved, That this memorial be preserved in the permanent records
of the court, and a copy thereof be furnished to the widow and chil-

dren surviving the deceased.
. ErLEazER WAKELEY.

B. E. B. KENNEDY.
Cuas. 0. WHEDON.
Enos F. Gray.

EpwiN F. WARREN.

CHEARLES O. WHEDON!

May- It Please the Court: The regular proceedings of this tribunal
are at this time interrupted in honor of one who for seventeen years
honored the court as one of its members—Judge GrEorcE B. LARE. One
who through his maternal ancestor could trace his lineage in a direct
line to that eminent Puritan divine, Roger Williams, the tfounder of
the colony of Rhode Island, who because of his bold and outspoken
expressions regarding the freedom of the civil magistrate from the
dominion of the church was banigshed from the colony of Massa-
chusetts. An ancestor remote in time, but immediate in his descend-
ant, in sterling integrity, independence, and clear conception of the
duties, powers, and fupctions of different departments of government.
An ancestor of whom Bancroft the eminent historian wrote:

«He was the first person in modern Christendom to assert in its
plenitude the doctrine of the liberty of conscience, the equality of
opinions before the law; and in its defense he was the harbinger of
Milton, the precursor and the superior of Jeremy Taylor. For Taylor
limited his toleration to a few Christian sects; the philanthropy of
Williams compassed the earth. #* * * Williams would permit the
persecution of no opinion, of no religion, leaving heresy unharmed by
law, and orthodoxy unprotected by the terrors of penal statutes.”

The indomit‘able spirit of perseverance which GEorge B. LAKE in-
herited from that resolute ancestor is well shown by the struggles of
hig early youth, the success, honors, and universal respect which he
enjoyed in after life.

Left without & mother’s tender care when only eighteen months
old; an orphap among strangers at the early age of nine years, he
obtained such education as was afforded by the common schools of
that day, devoted two years to study at Oberlin college, and then in
the office of attorneys at Elyria, Ohio, prepared himself for his chosen
profession, to the. practice of which he was admiited in 1851.

Born when John Quincy Adams was president, he lived through the
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administrations of Jackson, Van Buren, William "I. Harrison, Tyler,
Polk, Taylor, Fillmore, Plerce, Buchanan, Lincoln Johnson, Grant,
Hayes, Garfield, Arthur, Cleveland, Benjamin Harrison McKinley,
Roosevelt, and died during the incumbency of President Taft.

An idea of the development of this country which ke witnessed may

be gathered from the fact that if, when he wag four yea:s of age, all
the railroad tracks in the United States had been laid in one direct
line, that line would not have extended from this city to the county
seat of Seward county. Its length would have heen but 23 miles.
He lived to see the railway track mileage of the nation exceed 836,000
miles; enough to construct a single line of track from the earth to,
through, and 30,000 miles beyond the moon, and stt!. have more than
enough remaining to build a double track around the earth at the
equator. Little did he imagine the day he reached his majoritv that
he would live to the time when the capitalization >f the railrcads of
the nation would exceed by more than $9,630,000,000 the taxable value
of all the property in the United States as shown by the census of 1850,
or that he would participate in a presidential election at which two
states lying between the Missouri river and lake Michigan would
cast an aggregate vote exceeding by more than 217,000 the total
vote cast in the United States when Martin Van Buren was elected in
1836.
He came to Nebraska three years after its territorial boundaries
were fixed by congressional enactment, and here spent the remainder
of his days. Of his public services to the territory and the state, the
resolutions now offered speak. To attempt to add to what is there
said regarding those services is but to weaken encomium by the mul-
tiplication of words. .

To a remarkable degree he ever enjoyed excellent physical health.
Meeting him something more than a year ago, when he was enjoying
a cigar, T remarked that it was the first time I had ever seen him
smoking. “Probably so,” he replied, “I did not commence to smoke
until I was past eighty.” Unpretending and industrious in his daily
life, dignified and reserved in his manner, to many he appeared dis-
tant, cold, and unsympathetic. But those so impressed were not
acquainted with his real character and personality. None possessed
a kinder heart, warmer or more generous impulses. He had felt the
pangs of poverty; and, especially toward the young man industriously
seeking to overcome apparently insurmountable obstacles, he was ever
kind, sympathetic, and helpful.
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With him the state was a body politic or goclety of men united to
promote their safety, welfare, and advantage by means of their union;
hence, the state was~to be protected and defended against every species
of spoliation, peculation and plunder, equally with the individual. Of
unquestioned ability and integrity, none can be found among those
familiar with his public career who will not bear witness that against
every attempt to cheat, graft or defiand the state he sternly set his
face, and those seeking to accomplish such results found in him an
active, resourceful, and effective oproncnt. No man has occupied a
judicial position in this state who possessed a clearer conception of
the rights, powers, and duties of the several departments of govern-
ment than he; none more inclined to recognize and confirm them by
judicial decision. His views concerning those powers, rights, and
duties cannot be better expressed than by quoting from the opinion
written by him in Plueler against the State, in which was involved
the constitutionality of the license statute, commonly known as the
“Slocumb law.” He said:

“Were we acting in the capacity of lawmakers, if our business were
to determine what the law should be instead of what it is, ®ox 0%
we might insist that privileges granted through former licenses should
be protected, or at least not entirely disregarded by the new law; and
algo that a material distinction be made in the amounts required from
persons selling all kinds of intoxicating liquors, and those selling ale
or beer alone. But these are matters purely of governmental policy,
entrusted by the constitution exclugively to the legislative department
of the government, and with which the judiciary have not the slight-
est concern, so long as no right secured by the paramount law is
invaded, except, when appealed to, to uphold and enforce the properly
expressed will of the law-making power.”

«Jt has been said that the temple of fame stands upon the grave;
that the flames which burn upon its altars are kindled from the ashes
of dead men. If so be it, yet is the superstructure of that temple
tabricated from the events of a well ordered, a well spent, life;
from a record of private and public duty, faithfully, honestly, and
conscientiously . performed. Of such material is built the temple of
him in honor of whose memory we are here assembled; who has now
met “the sleeping partmer of life—a change of existence.”

Enos F. GRAY:

May Tt Please the Court: It is with grateful pride I pay my tribute
of respect to the memory of Judge GrorGE B. LAgE. It seems fitting
that we should express our appreciation of the great services of the
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eminent Jjurist, who has departed to that bourne from whence no
traveler returns.

In the early history of this state, while he sat here with Masox and
CrOUNSE, and later with GanNTr, Maxwmrr, and Cosg, I learned to
know that Judge LAKE was an able lawyer, judicious and accurate in
his decisions, and, withal, a courteous and pleasant gentleman. He
seemed to possess such large capacity of mind, and manly disposition,
as to raise him above the entertainment of envy of others, or personal
spleen to mar hig intercourse with men.

It is to his services, very largely, we owe the comstruction of our
statutes and constitutional provisions, the application of common law
principles in this state, and the settlement of our practice. Bvery
lawyer in this state, now and hereafter, will appreciate the great
value of his judicial labors. Qur grateful eulogy now is but a breath,
and will be forgotten; but what he has done for us is on record for
constant use and guidance through all the future of Nebraska. The
family and friends of Judge LAKE may erect his memorial stone, em-
blazoned with their fond remembrances, but he, himself, has written
upon our lasting pages a more enduring memorial of his great deserts,
and such as will command the respect and admiration of men so
long as our state shall exist.

In ancient times all praise was awarded to the hero of war, or the
conqueror who had left ruin on his march, and waded through the
blood of innocence to a tyrant’s throne; but in our age we are
allowed to appreciate civic excellence and useful civil services. The
man who, with superior capacity of mind, has devoted his energy to
the useful service of his fellow men, and, in an eminent degree, has
conferred benefits upon his state, is most worthy of our applause:
and such a man was Judge LAKE.

An excellent judge, counselor, sage; he has departed

‘‘To the dark grave, retiring as to rest;
His people blessing, by his people blest.’’

HonNORABLE MANoAH B. Reesg, C. J.:

As is known to ail familiar with the early history of this state,
Judge LARE was one of its honored pioneers. My first acquaintance
with him was in the year 1871. At that time he was one of the judges
of the supreme court, and, by the law then in force, one of the three
district judges of the state. Later, by a change in the constitution,
the courts were separated, and he became one of the three judges of
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the supreme court, the service of those judges upon the district bench
having been by that instrument dispensed with and district judges
provided for those courts.

In all the long career of Judge LAKE, as both district and supreme
judge, there was never at any time a single charge or breath of
suspicion against his personal honor and integrity. He was at all
times recognized by the bar and the people of the state as a just, con-
scientious, painstaking, and able judge. He was one of the strong
men of the state. He has left an indelible mark upon its jurispru-
dence. He sought the right in all his decisions, and, when his judg-
ment was' convinced as to what was right, he was infiexible, and no
other considerations had any place in his mind. In connection with
his able associates, Judges Gantr, MaxwerL, and Coss, he succeeded
in laying the foundations of the legal policy of the state upon the
indestructible rules of Justice and Law, and has thus erected a monu-
ment to his memory which can never be shaken or destroyed. He died
at a ripe old age in the full glory of a life well spent and a life work
well performed. We revere his memory. Many will profit by his
example, and will treasure up in fond recollection the name, character,
and labors of Judge GEOrGE B. LAKE.

By THE COURT:"
It is ordered that the resolutions reported by the committee be
spread upon the records of this court, and that they be published in

the next volume of the reports.
M. B. RBESE,
Chief Justice.
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CASES DETERMINED

IN THR

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1910.

OsCAR L. STONB, APPELLANT, V. IDA BLANCHARD, APPELLER.
Fmep May 20, 1910. No. 16,045.

1. Forcible Entry and Detainer: JurispicrioN. A justice of the peace
has no jurisdiction to try actions of forcible entry and detainer
in which the title to real estate is sought to be recovered, or
may be drawn in question, and in such case the district court on
appeal has no jurisdiction to try such issue, and should dismiss
the action for that reason.

2. : : DEerENSES. An equitable title to real estate and
possession thereunder may be shown as a defense in an action
of forcible entry and detainer. A justice of the peace has no
jurisdiction to try such a title.

3. H . No mere claim of title or assertion that title is
drawn in question will deprive a justice of the peace of jurisdic-
tion to try the cause. He must ascertain from the evidence
whether the action involves or draws in question the title to real
estate.

Forcible entry and detainer is an action to de-
termine the right of possession only. Any evidence tending to
show which party is entitled to possession, whether it be title
deeds or other written or oral testimony, should be considered.
But a justice of the peace can try only the right of possession.
If that right depends upon some right of the defendant, whether
legal or equitable, in the property itself, he must dismiss the
action for want of jurisdiction.

6. : DeEFENsES: EstoprpeL. If title to real estate is
sought to be recovered or drawn in question in an action of
forcible entry and detainer, questions of estoppel affecting the
right of defendant to assert such title cannot be decided by the
justice of the peace.

4 1)




2 NEBRASKA REPORTS. [VoL. 87

Stone v. Blanchard,

Evmexce. If a son gives to his mother money with which
to procure a home, and pursuant thereto the money is deposited
in a bank to the mother’s credit, and real estate is purchased
with a part of said money, and the mother builds a house thereon
with the remainder and occupies the same as her home, the fact
that the son took the title to the real estate in his own name
without the knowledge of his mother at the time will not enable
him or his grantee, who took a deed from the son while the
mother was in possession of the property, to recover the pos-
session of the property in an action of forcible entry and de-
tainer. .

APPEAL from the distriet court for Lancaster county:
LiNcouN IFrosT, JUDGE. Affirined.

Burr & Marlay, for appellant.
James A. Brown and J. T. Allensworth, contra.

SEDGWICK, J.

This is an action in forcible entry and detainer, tried
in justice cowrt and appealed to the district court for
- Lancaster county. - Upon the trial in that court without a
jury the court found that the title to real estate was
drawn in question, and that, therefore, the justice being
without jurisdiction, the district court was without juris-
diction upon appeal, and dismissed the action. The plain-
tiff has appealed to this court.

The only question presented upon the record is as to
whether the title to real estate is drawn in question within
the meaning of section 907 of the code, which provides
that justices shall not have cognizance ‘“in actions in
which the title to real estate is sought to be recovered, or
may be drawn in question, except actions for trespass on
real estate, which are provided for in this title.” The
plaintiff introduced in the evidence a warranty deed ex-
ecuted to him by George L. Blanchard and wife, and based
his right of possession thereon. He then attempted to
show that the defendant knew that he was purchasing the
property from George L. Blanchard and encouraged him
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in doing so, and other matters tending to show that the
defendant ought to be estopped to deny the plaintiff’s
rights under the deed. This question of estoppel will be
again referred to. The defendant, who is the mother of
the said George L. Blanchard, testified that she and her

husband had separated eight or nine years before, and
that at the time they separated and were divorced they
had two sons, George L. Blanchard and another son, and
that they gave each of them 80 acres of land; that George
‘sold his 80 acres of land and gave her $500 out of the
proceeds with which to procure a home; that the money
was deposited in the bank in her name, and that about
six years before the trial George bought the lot on which
the house in question was built out of this $500, and that
she, the defendant, built the house thereon with the re-
maining $400; that she supposed at the time that the title
to the lot was taken in her name, and that after she had
begun building the house she learned that the title was
taken in the name of George, and that thereupon she told
George that she “did not like the idea of putting that
money on the lot without it being in her name,” and that
he promised her that when it was all finished “he would
make me a deed of it altogether”; that she went into
possession of the house and lot as soon as the house was
completed, and had occupied it as her own home ever
since, a period of about six-years, without paying rent to
any one or recognizing any one else as the owner. The
defendant was cross-examined at length, and appears to
be a fair witness, without making any attempt to disguise
in any way the facts connected with the transaction. The
evidence of her son George was taken, and he testifies in
general terms that the house was built with his money,
and that it was his house and his property; that he had
allowed his mother to reside there because she was his
mother, and that he had paid the taxes on the property.
There is, however, no denial in the record of the defend-
ant’s testimony that, when she and her husband were
divorced, they divided their property between their two
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sons, and that George, in consideration of receiving the
80 acres of land, agreed to furnish her with z liome, and
did actually deposit $300 to her credit for that purpose,
and that the lot was bought and the house built with this
. $500.

The plaintiff insists that in an action of forcible en-
try and detainer to recover possession of real estate an
equitable title and possession pursunant theréto is no de-
fense, and that to assert and prove such a title is not
competent in such an action, but that question has been
more than once determined against him by this court.
In Lipp v. Hunt, 25 Neb. 91, it appears from the opinion,
which was written by the present chief justice of this
court, that the plaintiff had the legal title to the prop-
erty in question, and that the defendant claimed an equi-
table interest in the land under an oral contract of sale
made with one who himself did not have the legal title,
but claimed through mesne transfer of a contract of sale
given by the South Omaha Land Syndicate to one 8. 8.
Lewis. The evidence showed that the owner of this con-
tract sold the property to the defendant without giving
him any writing whatever, and that the defendant took
- possession and held the property under that purchase.
The principal question discussed was whether the defend-
ant’s control and possession of the property was such as
to give an innocent purchaser notice that he had posses-
sion of the property, and, after determining this ques-
tion in favor of the defendant, the court said: “\We pre-
sume the law is well settled in this state, at least, that if
a purchase of real estate is made, even by an oral con-
tract, if any considerable portion of the purchase money
is paid and possession taken by the vendee, that this wil]
be sufficient to take the contract out of the statute of
frauds, and entitle the vendee to the performance of his
contract. Also, that during such possession, if open and
notorious, any purchase of the property by a third party
will be with notice of the first vendee's rights, and will
not cut off his equities. These questions can be litigated
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only in a court having equity powers.” All of the impor-
tant questions presented and discussed in this case appear
to have been determined in that decision.

Justice courts cannot try actions which involve title
to real estate, or in which such title may be drawn in
question. This court has frequently been called upon to
construe this statute. No mere claim of title or claim or
assertion that title is drawn in question will deprive the
_justice of power to try and determine the cause. He must
ascertain from the evidence whether the action involves
or draws in question the title to real estate. Forcible
entry and detainer is an action to determine the right of
possession, and any competent evidence, whether it be
title deeds or other written or oral testimony, tending to
show which one of the contending parties is entitled to
possession of the disputed property must be considered
by the justice. If he can find and determine the right of
possession without at the same time determining the
rights of the parties, legal or equitable, in the property
itself, it cannot be said that the title is drawn in question.
If, however, possession is held under and by virtue of
some right in the property so that the right of possession
cannot be determined without adjusting the right in the
property itself, then the title to real estate is drawn in
question, within the meaning of the statute. The justice
must find from the competent evidence whether title to
real estate is drawn in question, and not from the plead-
ings or from the claims or pretentions of the parties.
There must be competent evidence tending to show that
there is in fact a title to real estate in question tendering a
genuine issue which the parties are entitled to have ad-
judicated. An unfounded assertion of right, without com-
petent evidence to support it, will not deprive the justice
of jurisdiction.

The evidence in this case is amply sufficient to bring it
within the law &3 announced in Lipp v. Humt, supra.
George L. Blanchard had good reason to give to his
mother a part of the proceeds of the 80 acres of land which
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he received as a free gift from her and his father., When
the $500 was placed to her credit pursuant to his promise,
it became her money, and if this lot was bought and the
house built thereon with her money, as the uncontradicted
evidence shows, she is in equity the owner of the property
and is in possession by virtue of that ownership. These
are questions that cannot be tried by a justice of the
peace.

The plaintiff introduced evidence tending to show that
the defendant knew that he was about to purchase the
property and encouraged him to do so without asserting
her interest, and it is urged that she ought now to be
estopped to claim any right in the property. There are
several very sufficient answers to this suggestion, The
plaintiff and defendant were near neighhors for several
years before the transaction in question, and the plaintiff
had beyond question actual notice of facts that would lead
any man to suppose that the defendant had some rights
in the property. He knew that the defendant was ignorant
of her legal rights, and that she supposed that because
she failed to get the deed, as her son agreed, she had been
effectually deprived of her rights. Her statement to him
was that if the property had to be sold she would rather
he would buy it than any one else, and other similar state-
ments. And, again, such statements would not affect her
right to continue in the possession of the property except
so far as they affected her right to the title itself, and
the court plainly had no jurisdiction to try ler title and
no occasion therefore to weigh evidence that would
affect her title. Such matters might very properly be
presented to a court of equity with power to determine
finally the interest of the respective parties in the real
estate itself.

We think the judgment of the district court is clearly
right, and it is therefore

AFFIRMED,



VoL. 87] JANUARY TERM, 1910. 7

Pilkins v. Hans.

MINNIE PILKINS ET AL., APPELLEES, V. ErNusT F. IIANS
ET AL., APPELLANTS,

FLep May 20, 1910. No. 16,054.

1. Intoxicating Liquors: AcTION FOR DaMaGES: PILEADING. In an
action against licensed saloon-keepers for damages arising from
the sale of liquors to plaintiff’s husband causing his death, it is
proper to allege and prove that for some time immediately prior
to the day of the death of deceascd the defendants had sold
liquors to the deceased and had thereby caused him to become
an habitual drunkard. ’

EVIDENCE. In such action it is not erroneous to
allow a witness to testify that he saw the deceased drinking
liquors from a bottle on the day of his death as tending to prove
the allegation that deceased became intoXicated on that day.
Such evidence becomes material if it is shown by the same or
other witnesses that the defendants contributed to his intoxica-
tion.

3. Evidence: Recorps. The village records of the bond given by a
licensed saloon-keeper, kept by the clerk of the villazge and
identified by him as such, are competent prima facie evidence of
the execution and delivery of the bond. '

REvIEW. When a witness has stated all of the facts within
his knowleuge as to the employment and habits oi deceased, it
is not prejudicial error to refuse to allow the witness to answer
the question whether he was or was not an industrious man.

5. Intoxicating Liquors: ACTION FOR DAMAGES! LiapiLity. If a
saloon-keeper sells liquor knowing or having good reason to
believe that it is intended for deceased, or intended that the
deceased shall participate in drinking it and deceased does soO
participate, he is liable as though he sold to the deceased direct.

6. Trial: I~xsTRUcTIONS. It is erroneous to recite in an instruction
certain of the disputed facts in the case, omitting other facts
bearing upon the same point, but if the facts so recited are
admitted in the pleadings or established without contradiction
such recital of facts is without prejudice.

7. Intoxicating Liquors: ACTION FOR DAMAGES: MEASTRE OF DAM-
AGES. In an action against licensed saloon-keepers for damages
resulting from the sale of liquors, the plaintiff may recover all
damages occasioned by the sale. The provisions of section 18 of
the act were not intended to limit the measure of damages, but
to simplify the proof in such cases.
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APPBAL from the district court for Madison county:
ANSON A. WELCH, JUDGE, Affirmed.

H. F. Barnhart and Mapes & Hazen, for appellants,

William V. Allen and William L. Dowling, contra.

SEDGWICK, J.

On the evening of the 28th day of June, 1907, Jones
Pilkins, in attempting to cross the tracks of the Chicago
& Northwestern Railway Company at Battle Creek, was
Tun over hy the engine and cars and instantly killed. This
plaintiff, who is his widow, began this action in her own
behalf and in behalf of her four minor children in the dis-
trict court for Madison county to recover damages alleged
to have been suffered because of his death. The keepers of
three saloons in the village of Battle Creek and the sureties
upon their bonds were made defendants. Upon the trial
the jury, under the instruction of the court, found no
cause of action against one of the defendants, and found
a verdict in favor of plaintiff against the remaining de-
fendants who have appealed to this court. The petition
upon which the action was tried alleged in the usual man-
ner the licenses of the saloons and the giving of the bonds
required by the statute, and then alleged that for many
months prior to the 28th day of June, 1907, “the said
Jones Pilkins had acquired the habit of drinking malt,
spirituous and vinous liquors at the said saloons of the
said defendants to excess, and of becoming intoxicated
thereby”; that she had warned the defendants not to sell
liquors to her husband, but they disregarded her warning
and the rights of the plaintiff and her said minor chil-
dren, and did “on the 28th day of June, 1907, sell and
give to the said Jones Pilkins malt, spirituous and vinous
liquors at their saloons, which he, the said Jones Pilkins,
then and there drank, wherchy he then and by reason
thereof became extremely intoxicated” and incapable of
caring for himself, and while in that condition “he, the
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said Jones Pilkins, stepped onto the track of the Chicago
& Northwestern Railway Company in front of a rapidly
running train of cars, and was then and there and thereby
run over and instantly killed”; that at the date of the
death of the deceased he was a young man about 28
years old and a laborer by occupation, and earned and
was capable of earning about $700 a year, which he con-
tributed to the support of his family, and was in good
health and industrious when not intoxicated; that the
plaintiff and her minor children were dependent upon him
for her support, and “that by reason of said intoxication
of the said Jones Pilkins, produced by the said defendants
in the manner. aforesaid, and his said death, the plaintiff
and her said minor children are entirely destitute and
without means of support, and have sustained damages
in the sum of $10,000.” The answer appears to be a gen-
cral denial as to the allegations of the cause of the death
of the deceased and as to the damages sustained by the
plaintiff, and it was so treated by the trial court.

1. The first objection raised by the defendants is that
the court erred in allowing proof of sale of liquor by the
defendants to the deceased on occasions prior to the date
of his death, but we think there was no error in receiving
this evidence.

2. It was objected that the court erred in allowing two
witnesses to testify to having seen the deceased drinking
out of a bottle on one of the back streets of Battle Creek
on the evening before his death. The ground of the ob-
jection is that there was no evidence showing that the
contents of the bottle were obtained at the saloon of
either of the defendants, but of course it was competent
to show that the deceased was drinking and became in-
toxicated on that day, and then to show, if possible, that
his intoxication was the cause of his death, and that the
defendants were responsible for his intoxication. It was
not to be supposed that all of this could be proved by one
and the same witness, and this evidence was properly re-
ceived.
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3. The plaintiff offered in evidence the bonds filed with
the village clerk, as they had been identified by the clerk
and shown to be the original bonds filed and to be a part
of the records in his case. This evidence was objected to
on the ground that there was no evidence of the execution
and delivery of the bonds. Thereupon a witness was
called to testify that he was acquainted with the hand-
writing of the president of the surety company and knew
that the signature on the bonds was executed by the presi-
dent of the company. The bonds were then received in
evidence, and this ruling of the court is complained of.
In Gran v. Houston, 45 Neb. 813, it appears in the opin-
ion, at page 833, that an objection was made to the ad-
mission of a certified copy of the bond, but the same was
admitted over the objection, and it was held that this
was not erroneous. The sections of the statute relating
thereto were quoted, and it was said that, as “the objec-
tion was confined to the admissibility of the bond * * *
there was no error, if any committed, which is of any
avail” Tt was not intended to hold that the surety com-
pany could not defend under such circumstances upon the
ground that it had not executed the bond, but that the
record of the bond was sufficient prima facie proof to
allow its admission in evidence, and if no other evidence
was offered it would be sufficient proof of its execution
by the defendants. This objection therefore was properly
overruled.

4. The defendants complained that their witness was
not allowed to answer the question, “Now, from your ac-
quaintance with Mr. Pilkins, you may state whether he
was or was not an industrious man,” and other similar
questions. The witness interrogated testified that he had
known the deceased for several years and saw him quite
often, and, when asked whether the deceased was in the
habit of working, answered, “I seen him work,” and, be-
ing asked, “Was he in the habit of being generally em-
ployed or just occasionally?” answered, “I have seen him
work, and I have seen him standing around the stores.”
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He was asked, “And you may state whether or not he
was habitually employed, or was he habitually standing
around the stores?’ An objection to this question was
sustained, and it would seem from the many questions
of this class that had been asked and answered that this
question might be considered to be suggestive, and its
exclusion not such an error as would vequire a reversal
of the judgment. And so the question whether the de-
ceased was or was not an industrious man was also prop-
erly excluded. The witness lad testified to the facts
within his knowledge as to the employment of the de-
ceased, and the jury were as competent as the witness to
say whether the deceased should be considered an in-
dustrious man. We do not find any other rulings of the
court of this naturc upon the page of the record referred
to, and in reading the evidence of the various witnesses
we have not ¢hserved any prejudicial error in ruling upon
such offers of testimony.

5. The court instructed the jury: “If you find that
other persons purchased intoxicating liquors on June 28,
1907, from the persons then in charge of the saloons of
any defendant, which was taken out of doors by such
purchasers, with the knowledge or consent of the person
in charge of such saloom, or under such circumstances
that e had good reason to believe at the time of such
sale that Jones Pilkins was among the persons who was
to drink the same, or a part thereof, and that said Jones
Pilkins drank the same, or a part thereof, and by means
thereof bocame intoxicated, or his intoxication was
thereby coutributed to in any degree, then such sale
or giving would be within the meaning of the stat-
ute, and if Jones Pilkins thereby became intoxi-
cated, or his intoxication was in any manner con-
tributed to thereby, and while he was in such con-
dition, and by reason thereof, he was run over and
killed by a train of cars, substantially as stated in the
amended petition, if you find the other elements of the
plaintiff’s cause of action exist, such principal defend-
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ant or defendants as thus sold or gave him such intoxica-
ting liquors, and the surety on his bond, would be liable
in this action.” It is shown in the evidence that the de-
ceased, with several others, was engaged during the day
in breaking a horse or horses by driving through the
streets of the village, and there was evidence tending to
show that they were all drinking at various times during
the day, and tending also to show that they were procur-
ing liquor at the saloons to drink elsewhere, and it was
in view of this condition of the evidence that the instrue-
tion was given. If the defendants sold liquor to one of
these parties knowing or having good reason to know at
the time that they were drinking it together, and that the
deceased was one of the parties and drinking with them,
such sale would undoubtedly be equivalent to the sale to
the deceased himself, and we think that the instruction
fairly submitted the question to the jury.

6. Instruction No. 5 of the requests of the plair :iffe
given by the court recites quite at length circumstan
in the case as disclosed by the evidence. The jury by thic
instruction were told that there was evidence tending to
prove those circumstances, and that if they found that
the circumstances were proved by the evidence then they
might be considered by the jury with all the other testi-
mony in the case in determining whether the deceased
purchased and drank intoxicating liquor in the saloon of
any of the principal defendants on that day and before
his death. We think that this instruction ought not to
have been given. The jury should of course consider all
of the circumstances in the case that are proved by com-
petent evidence, and to specify some and omit others gives
those circumstances that are specified such prominence
that might lead the jury to disregard other equally
important circustunces. Under ordinary circumstances
such an instruction would require a reversal of the judg-
ment. We find, however, that each of the facts recited in
this instruction is proved by the evidence and without
any conflicting evidence. That being the case, it is of
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course true that those facts being undisputed should be
considered by the jury in connection with all the other
facts in the case that might be more or less controverted.
In the trial of a civil case before a jury the court may
properly state to the jury the material facts that are ad-
mitted by the pleadings or are fully established by un-
contradicted evidence; only those material facts that are
in dispute should be submitted to the jury. So far as we
have observed, the facts recited in this instruction are so
clearly proved that it cannot be said that there was any
substantial dispute in regard to any of them. If the judge
might have told the jury that these facts were established
by the pleadings and evidence, it cannot of course be
prejudicial to the rights of defendants to recite the facts
in the guarded manner of the instruction complained of.
We cannot see that the giving of the instruction was
prejudicial to the rights of the defendants so as to require
a reversal.

7. The jury found the damages of the plaintiff to be
$4,500. It is objected that these dammages are excessive,
so much so as to show that the jury were influenced by
passion and prejudice. Section 15 of the act in question
(Comp. St. 1909, ch. 50) provides: “The person so li-
censed shall pay all damages that the community or in-
dividuals may sustain in consequence of such traffic.” In
Young v. Beveridge, 81 Neb. 180, it is said in the syllabus:
“The measure of damages is the present value of the sum
the dececased would probably have contributed to the sup-
port of his wife during the period of their joint expectancy
of life and the amount he probably would have contributed
to the support of the minor child during her depend-
ency, the same being less than the deceased’s expectancy.”
In the opinion an instruction of the trial court is con-
sidered, in which instruction the court attempted to tell
the jury the rule for determining the damages that are
occasioned by loss of support, and while criticising that
instruction the opinion says: “In such cases, the measure
of recovery to which the widow is entitled is the present
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‘alue of the husband’s support during their joint expect-
ancy of life; and minor children can recover only for loss
of support during their minority, except in cases of de-
pendent adult children.” It appears from this that the’
court had in mind all those damages that result from loss
of support, but it was not intended in that case to hold
that no otler damages ean be recovered except those
which result from that cause. In the same volume of
reports in Murphy v. Willow Springs Brewing Co., 81
Neb. 219, the rule is stated in the third paragraph of the
svllabus as follows: “There is no ground for restricting
the right of recovery in actions brought under the law
governing the sale of intoxicating liquors where death
results  within narrower limits than actions brought
under Lord Complell’s act; and, while loss of means of
suppert is a peruniary injury, it is not the only damage
for which a recovery may be had in such actions.” This
is undoubtedly the true rule of the measure of damages in
such cases.  The person licensed must pay «ll damages
that a person sustains in consequence of such trafic, and
the special provisions found in the statute subseqguent to
this general provision are intended to extend and enlarge
the measure of damages rather than restrict it. Section
18 provides for damnaes caused by “the acts done or in-
juries inflicted by a person under the influence of liquor,”
and the Iast part of that section also provides that “in an
action for damages Lrovzht by a married woman, or other
person whose suppo: i fegally devolves upon a person dis-
qualified by Imtemperance from earning the same, it shall
only be necessiary to prove that the defendant has given
or sold intoxicating drinks to such person during the
period of such disqualifieation.”  Tn construing this latter
part of the secticn in several cases language has been used
that apparently has led some to think that an action by
a woman for damages caused by the intoxication of her
husband was for the sole purpose of recovering for a loss
of means of support and that other damages could not be
included, but this clearly was not the intention of this
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provision of the statute. The meaning of it is that, so far
as the damages caused by her loss of means of support
are concerned, all those shall be liable who have furnished
any intoxicating drinks to the person disqualified by in-
toxication, at the time while he was so disqualified, thereby
causing a liability that would not have existed by the
course of the common law. In Greenlee v. Schoenheit,
23 Neb. 669, it was held that “an action may be main-
tained against a vendor of intoxicating liquors by a mar-
ried woman for damages sustained by her by reason of her
money being spent by her husband for intoxicating liquors,
or squandered by him while intoxicated, or in the saloon
of the liquor seller,” and in Keeling v. Pominer, 83 Neb.
510, it is said in the second paragraph of the syllabus
that “loss of means of support is not the only damage for
which a recovery may be had,” and it is held that a re-
covery might be had for “medical attendance paid by her
and funeral expenses necessarily incurred by her in pro-
curing the burial of her husband, when such items of
damage -are alleged and proved.”

In this case the defendant was a young man with a
wife and four children dependent upon him for support.
If his death had been caused by the negligence of the rail-
road company instead of his own drunkenness, and the
action had been against the company for damages, it
would not be considered that the amount of the recovery
in this case was excessive, and we see no reason for adopt-
ing a different rule for the measure of damages in this
case. This court has in some damage suits reduced the
amount of recovery as fixed by the verdict of the jury;
but such questions are gemerally for the jury, and the
court should not interfere with their judgment unless the
circumstances are such that all reasonable men, when not
influenced by passion or prejudice, must agree that the
damages are excessive. There is evidence in the record
tending to show that the deceased did not fully realize the
responsibilities that rested upon him, and also that he
did not economize all of his time and was more or less
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wasteful of his energies and his money. There is also
evidence that this resulted largely from drinking habits
which these defendants helped to develop, as alleged in
the petition. There is also evidence that he was a strong,
able-bodied man, capable of earning a good living for his
family, and that he continued to earn wages by which his
family was supported up to the time of his death. We do
not feel warranted under all of the circumstances in the
case to interfere with the verdict of the jury.

We find no prejudicial error in the record, and the
judgment of the district court is :

AFFIRMED,

ELLA E. LATSON, APPELLANT, V. OLIVE D. BUCK mr AL,
APPELLEES,

Fep Maxy 23, 1910. No. 16,474,

1. Statute of Frauds: SALE or LAND: Vom CoNTRACT: FRAUD: Rieur
or ActioN. While an oral contract for the sale of lands, bBetween
the owner and a real estate broker, is vold under the statute of
frauds, as defined by section 74, ch. 73, Comp. St. 1909, yet if
such contract is fully executed by the parties to it, and either
party is damaged or injured by the fraud of the other, the law
gives the injured party the same rights of action as he would
have had had the contract been valid in its inception.

2. Pleading: Fraup. The petition, stated at length in the opinion,
held to state a cause of action.

APPEAL from the distriet court for Douglas county:
WILLIAM A. REDICK, JUDGE. Reversed.

John C. Wharton and Byron G. Burbank, for appellant.
Smyth, Smith & Schall, contra.

RErsE, C. J.

This cause is submitted as under rule 2 of this court,
which is to the effect that when counsel can agree upon a
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printed abstract of the record and evidence, and file their
briefs, the case can be heard in advance without waiting
for the cause to be reached in its regular order. In the
preparation of the case counsel have misapprehended the
rule, and have printed, practically, the whole record. The
“abstract” presented consists of a full copy of the peti-
tion, the answer, the reply, the evidence, the objections
thereto, the ruling of the court sustaining the objections,
the decree, the notice of appeal, the supersedeas bond, the
stipulation, and the assignment of errors. The history of
the case, in so far as was necessary to be presented here,
is that plaintiff filed her petition, and when she offered
her evidence the defendant objected on the ground that
the petition did not state facts sufficient to constitute a
cause of action, and that the evidence offered was incom-
petent, irrelevant and immaterial. The objection was
sustained, and plaintiff excepted. It will appear at once
that all that was necessary to be shown by the abstract
was a copy of the petition, or the substance thereof, a
statement that defendants appeared and answered, that
the case came on for trial, and when plaintiff offered her
evidence the objection was made, stating the grounds, the
ruling of the court thereon, and the final dismissal of the
case. All other parts of the record are shown in the
transeript filed in this court and need not be contained
in the abstract. If the trial had proceeded, and the evi-
dence had been admitted, resulting in a finding against
the appellant, whether plaintiff or defendant, it would
then have been mnecessary to have abstracted the plead-
ings and the evidence sufficiently to present the point or
points of law relied upon and to be presented; nothing
more. It is not contemplated that the whole record shall -
he printed as in this case. This, however, does not dis-
pense with the filing in this court of the transcript of the
record and bill of exceptions. The objection to the in-
troduction of evidence on the ground stated in this record
is in effect a demurrer to the petition. Curtis v. Cutler,
7 Neb. 315. The presence of an answer can have no bear-
5 .
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ing upon what the decision should be. The petition must
stand or fall according to its own strength.

It is alleged in the petition that on the 1st day of Sep-
tember, 1907, the plaintiff was the owner of lots 2, 3 and
4, in Tukey’s subdivision of block 7, of A. 8. Patrick’s
addition to the city of Omaha, of the value of $4,500;
that plaintiff verbally employed the defendant David R.
Buck to effect a sale thereof at that price in cash or
exchange for other property; that he entered upon said
employment as her agent, and, after having sought to
sell or exchange said real estate, submitted to plaintiff a
proposition for an exchange of her said property for a
certain farm in Sarpy county (describing the same),
owned by Thomas B. Holman, the terms of which were
that she should convey her said property to Holman and
pay him $1,500 in cash, and Holman convey to her the
farm referred to, subject to a school land contract amount-
ing to $568.62; that Buck informed her that Holman
would make the exchange on said terms; that they were
the best terms that Holman would make for the exchange
of their properties; that Holman did not want the lots
owned by plaintiff, and would take them only on condi-
tion that he (Buck) would exchange some land he had in
Colorado therefor, and which he had agreed to do, and
assuring plaintiff that said terms were the best that Hol-
man would make, and that he advised plaintiff that it
would be for her best interest to accept said proposition;
that plaintiff did not meet Holman during said negotia-
tions; that the same were wholly with Buck, upon whom
plaintiff relied and whose statements she believed, having
no other knowledge or information; that so relying, and
by reason thereof, she, on the 26th day of October, 1907,
entered into a written contract for said exchange, a copy
of which is set out at length in the petition, but which is
too long to be here repeated. It must be sufficient to say
that it bears date October 26, 1907, and states that it is
an agreement “between Thomas B. Holman of Stratton,
Colorado, party of the first part, and Ella E. Latson of
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Omaha, Nebraska, party of the second part.” After the
agreement of Holman to sell and convey the lands in
Sarpy county (describing it by government subdivisions)
is stated, it is recited that “Ella E. Latson agrees to pur-
chase said real estate from said Thomas B. Holman at
and for the price of six thousand five hundred sixty-eight
and 62-100 dollars ($6,568.62) to be paid for as follows,
viz., two hundred dollars ($200) cash as part purchase
price, receipt of which is hereby acknowledged; thirteen
hundred dollars ($1,300) to be paid when deeds are ex-
changed, and the following described property at the
agreed price of four thousand five hundred dollars ($4,-
500) : lots two, three and four, block seven, in Tukey’s
subdivision of A. 8. Patrick’s addition to the city of
Omaha, Douglas county, Nebraska, which said property
the said Ella E. Latson agrees to transfer by warranty
deed to said Thomas B. Holman, his heirs and assigns, or
whom he may specify, their heirs and assigns, as part
purchase price, as aforesaid; Ella E. Latson, party of the
second part, to assume a balance on the school land con-
tract amounting to five hundred sixty eight and 62-100
dollars ($568.62). Said real estate so transferred to be
free of all incumbrances.” The contract further stipu-
lates for abstracts of titles, each party to pay all taxes
due on the property to be transferred, the deal to be
closed and finished as soon as abstracts showing perfect
titles and deeds are made. There are other provisions of
an unimportant character which we need not notice. The
contract closes in the usual form, and is signed ‘“Thomas
B. Holman, party of the first part, by D. R. Buck & Son,
his agent. Ella L. Latson, party of the second part.”

It is further alleged in the petition that Holman was
willing to sell his farm to plaintiff for $2,500 in cash,
subject to a balance of $368.62 unpaid upon a school land
contract of which Buck bad knowledge at all times during
said negotiations, at the time of the signing of the con-
tract, the exchange of the properties, and the payment of
the $1,500 in cash paid by her, but he purposely and in-
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tentionally concealed the same from plaintitf, and at all
times intended thereby to defraud plaintiff; that he never
agreed with Holman to, and never did, exchange any (‘ol-
orado or other lands, or thing of value, with said Holman
for the lots owned by plaintiff; that Holman never knew
of the terms of the contract entered into, never saw it, or
knew that there were any provisions therein relating to
the lots owned by plaintiff, never made nor authorized D.
R. Buck & Son, or the said David 1. Juck, to make it;
that he never purchased said lots of plaintiff or owned
them, or knew of them prior to the exchange of properties,
hut that the same and all its terms were concealed from
him by defendant for the fraudulent purpose of defraud-
g plaintiff; that on the 14th day of November, 1907,
plaintiff, at the request of David R. Buck, did cause her
. said lots to be conveyed to the defendant Olive D. Duck,
the wife of the said David R. Buck; that the said Buck
told plaintiff that he had conveyved his Colorado lands to
Holmanj; that Holman was to convey the plaintiffs lots
to him, but that to xave the making and recording of one
deed for plaintiff to cause the convevance of her lots to
be made direet to his said wife, Olive D, Buck, which
plaintiff did, and in so doing she relied wholly upon the
statements made by said Buck, believing the same to be
true, when, in fact, they were false and fraudulent, and
made for the purpose of defrauding her out of said lots
and getting them for his own exclusive benefit and with-
out paying anything therefor; that Holman never directed
that plaintiff decd said lots to the said Olive 1. Buck, nor
did he ever specify her as the person to whom said lots
should be conveyed; that on the 12th day of November,
1907, the said Olive D. Buck, anticipating the convey-
ance by plaintiff of said lots to her, together with her dus-
band, the said David R. Buck, executed a mortgage to
one J. C. Camberg upon said three lots to secure the pay-
ment of the sum of $1,500; that the said David R. Duck
received the said $1,500 named in said mortgage, and paid
$1,000 thereof to said Holman, which, added to the $1,500
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paid by plaintiff, made and aggregated the sum of $2,500,
the price of the land as fixed by Holman and for which
he was willing to sell it, the theory being that the whole
amount paid Holman was paid by plaintiff in cash and
from her property, leaving property and money to the
extent and value of $3,500 in the hands of defendant
which he appropriated to his own use and which belonged
to plaintiff. The prayer of the petition is, in effect, for
a reconveyance of the three lots in the city of Omaha, sub-
ject to the mortgage for $1,500 placed thereon by defend-
ants, the petition alleging that they are both insolvent.
The petition is of great length, is much involved, and, as
we think, might have been much shortened and more
easily comprehended had the facts been more systematic-
ally grouped.

As we understand the petition, it is sought to be and
is alleged that defendant had the Holman farm for sale
at the price of $2,500; that plaintiff placed her property
in his hands for sale or exchange for other property, by
and under a verbal agreement; that defendant, while ad-
vising with plaintiff, advised her that the Holman farm
could be had for $6,500, which was $4,000 more than the
price asked by Holman, and advised plaintiff to make the
exchange on that basis; that during the negotiations he
informed her that he had a tract of land in Colorado which
he could exchange with Holman and take plaintiff’s prop-
erty, and later informed her that he had consummated
the exchange with Holman, both of which statements were
untrue; that instead of informing plaintiff the true price.
at which Holman held the land he inflated it so as to in-
clude plaintif’s property, the $1,500 which she was to
pay, and the $568.62 of indebtedness to the state on the
Holman school land; that before her conveyance of the
city property defendants executed a mortgage thereon for
$1,500, and upon completion of the tramnsfer took $1,000
of the $1,500 so secured by the mortgage, added it to the
$1,500 cash paid by plaintiff, making the $2,500, to be
paid to Holman, and with it paid for the land; that dur-
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ing all of said time the fiduciary refation existed between
plaintiff and defendant; that plaintiff relied upon and
believed the statements made by defendant, and, so rely-
ing, she made the exchange, and was thereby defrauded.

The answer consists, for the most part, of specific denials
of the averments of the petition, but contains affirmative
allegations as to the knowledge of plaintiff of certain im-
portant facts, forming the issues of fact, but as the ob-
jection to the introduction of evidence was made and de-
cided upon the belief that the petition did not contain
facts sufficient to constitute a cause of action, we will
have to ignore the answer, treat it as never filed, and
devote our whole attention to the matter of the averments
of the petition, treating them all, for the purpose of this
decision, as true and admitted so to be. ‘

One of the contentions on the part of defendants is that
Buck could not be the agent of plaintiff, or, at least, was
not, for the reason that plaintiff knew that he was the
agent for Holman, and was therefore bound to him as such
agent, and could not represent plaintiff in the transaction
referred to. We find nothing in the petition showing just
when or how Duck was created the agent for Holman, but
it alleged that the creation of that relation between plain-
tiff and Buck dated from the 1st day of September, 1907,
nearly two months prior to the date of the written con-
tract. It is not alleged, nor does it appear, that the
agency of Buck for plaintiff was sought to be created for
the exchange of properties with Holman, but that the
possibilities of that deal may have arisen after Buck had
both properties for sale. In that event we know of no
rule of law that would have required Buck to terminate
his agency for either party, but may, with the knowledge
of both parties to the transaclion, have so continued.
Campbell v. Bazter, 41 Neb. 729; Andrew v. Whitwer, 3
Neb. (Unof.) 55; Strawbridge v. Swan, 43 Neb. 781. In
so far as this question may become important, if at all,
in this case, it would have to depend upon the evidence.

The principal contention is over the effect of the pro-


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































