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3i lflnmoriam.  
GEORGE B. LAKE.  

At the session of the supreme court of the state of Nebraska, Octo

ber 18, 1910, there being present Honorable MANOAH B. REESE, chief 

justice, Honorable JOHN B. BARNES, Honorable CHARLES B. LETTON, 

Honorable JESSE L. ROOT, Honorable WILLIAM B. ROSE, Honorable 

JACOB FAWCETT, and Honorable SAMUEL H. SEDGWIcK, associate jus

tices, the following proceedings were had: 

MAY IT PLEASE THE COURT: 

The committee appointed to draft and report to the court, at this 

time, suitable resolutions on the death of Honorable GEORGE B. LAKE 

respectfully submit the following: 

It having pleased the Supreme Ruler to remove from this world 

GEORGE B. LAKE, a distinguished lawyer and jurist, formerly a judge 

of this court, who died at his residence in Omaha on the 27th of July, 

last; it is hereby 
Resolved, On behalf of the members of this court, and of the bar 

of Nebraska, that we are deeply sensible of the loss sustained from 

his death by the community in which he had lived, and the state in 

which for more than fifty years he had borne an active, influential, 

and honorable part.  
Resolved, That we sympathize sincerely with the surviving mem

bers of his family in their great affliction, and the grief and sorrow 

brought to their home by the loss of the husband and father.  

Judge LAKE was born in Greenfield, Saratoga county, New York, on 

September 15, 1826; From early youth, and until his removal to 

Nebraska, he lived in the county of Loraine, in northern Ohio. There, 

under hard conditions of life, and solely by self-aid, he secured a fair 

education, studied for the profession of law, and was admitted to the 

bar in Elyria, the county seat, in the year 1851.  

After a few years of experience there, he removed with his family to 

Omaha, in the year 1856, where he soon secured, and during the en

suing ten years maintained, a leading and successful practice in the 

territorial courts.  
Three times elected to the territorial house of representatives, and 

its speaker during one session, he was influential in the legislation of 
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IN MEMORIAM-

the earlier years of the territory, and. In the framing of the first con
stitution, adopted In June, 1866. Under that constitution he was 
elected chief justice of the supreme court, and assigned for duty to 
the Second judicial district, comprising the important counties of 
Cass, Sarpy, Douglas, Saunders, Lancaster, Seward, and Butler; 
re-elected for six years and serving until the separate supreme court 
was established in 1875, Judge LAKE continued, under conditions im
posing great labor, and many difficulties, to hold the appointed terms 
in that large and populous district with punctuality and efficiency; 
taking, also, his full share of the labor and responsibility of this 
appellate tribunal as then organized.  

Chosen without opposition as a delegate to the constitutional con
vention of 1871, he helped, by counsel and active effort, to incorporate 
Into the instrument then framed the reformatory principles and best 
features of our present constitution.  

Elected In 1875 as a judge of the supreme court then organized, 
and becoming its first chief Justice, he continued by subsequent re
elections to be a member of the court until January, 1884, when he 
declined further service therein, returning to practice in special fields 
of the law, and to the repose and quiet of private life, in which he 
continued until his death. It is further 

Resolved, That Judge LAKE was recognized as a lawyer learned in 
his profession, able and skillful in the conduct of his causes, safe and 
prudent in counsel, faithful, in its full sense, to his client's interests, 
and rigidly scrupulous of their rights, as well in his own dealings 
with them as in their controversies with others. 

As a trial judge he was prompt, industrious, forceful and efficient, 
unusually accurate in his conclusions, whether of law or fact, intol
erant of all devices to hinder or defeat justice, knowing no person
ality in his rulings, and, in his administration of the criminal law, 
believing that guilt should not be shielded or crime go unpunished 
because of captious technicality or weak sentiment.  

As a judge of this court, its volumes of reports bear patent evidence 
of his research, his ability, his sound judgment, his accurate reason
ing, his clear and lucid exposition of legal principles as applied to the 
case in hand, his direct method of reaching and stating conclusions, 
and his desire, so far as possible, to arrive at the very right of the 
matter involved.  

As one of the first judges, and serving sixteen years under both 
constitutions, his influence in shaping the jurisprudence of Nebraska 
was not unlike, in a lesser degree, that of Chief Justice Marshall on 
the jurisprudence of the nation.  

As a citizen, his simplicity of life, his unswerving integrity, his 
practice of fair dealing in his own affairs, and his intolerance of fraud, 
dereliction, or malfeasance in public office illustrated a high type of 
American citizenship, fitly supplementing his own official career; and 
his death was the close of a long, fruitful and exemplary life.

vill



ixGEORGE B. LAKE.

Resolved, That this memorial be preserved in the permanent records 

of the court, and a copy thereof be furnished to the widow and chil

dren surviving the deceased.  
ELEAZER WAKELEY.  

B. E. B. KENNEDY.  

CHAs. 0. WHEDON.  

ENos F. GRAY.  

EDwiN F. WARREN.  

CHARLEs 0. WHEDON: 

May It Please the Court: The regular proceedings of this tribunal 

are at this time interrupted in honor of one who for seventeen years 

honored the court as one of Its members-Judge GEORGE B. LAKE. One 

who through his maternal ancestor could trace his lineage in a direct 

line to that eminent Puritan divine, Roger Williams, the founder of 

the colony of Rhode Island, who because of his bold and outspoken 

expressions regarding the freedom of the 'civil magistrate from the 

dominion of the church was banished from the colony of Massa

chusetts. An ancestor remote In time, but Immediate in his descend

ant, in sterling integrity, independence, and clear conception of the 

duties, powers, and functions of different departments of government.  

An ancestor of whom Bancroft the eminent historian wrote: 

"He was the first person in modern Christendom to assert in its 

plenitude the doctrine of the liberty of conscience, the equality of 

opinions before the law; and in its defense he was the harbinger of 

Milton, the precursor and the superior of Jeremy Taylor. For Taylor 

limited his toleration to a few Christian sects; the philanthropy of 

Williams compassed the earth. * * * Williams would permit the 

persecution of no opinion, of no religion, leaving heresy unharmed by 

law, and orthodoxy unprotected by the terrors of penal statutes." 

The indomitable spirit of perseverance which GEORGE B. LAKE in

herited from that resolute ancestor is well shown by the struggles of 

his early youth, the success, honors, and universal respect which he 

enjoyed In after life.  

Left without a mother's tender care when only eighteen months 

old; an orphan among strangers at the early age of nine years, he 

obtained such education as was afforded by the common schools of 

that day, devoted two years to study at Oberlin college, and then in 

the office of attorneys at Elyria, Ohio, prepared himself for his chosen 

profession, to the practice of which he was admitted in 1851.  

Born when John Quincy Adams was president, he lived through the
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administrations of Jackson, Van Buren, William 'I. Harrison, Tyler, 
Polk, Taylor, Fillmore, Pierce, Buchanan, Lincoln Johnson, Grant, 
Hayes, Garfield, Arthur, Cleveland, Benjamin Harrison McKinley, 

Roosevelt, and died during the incumbency of President Taft.  
Ah idea of the development of this country which he witnessed may 

be gathered from the fact that if, when he was four yea. s of age, all 
the railroad tracks in the United States had been laid in one direct 
line, that line would not have extended from this city to the county 
seat of Seward county. Its length would have been but 23 miles.  
He lived to see the railway track mileage of the nation exceed 835,000 
miles; enough to const'uct a single line of traok from the earth to, 
through, and 30,000 miles beyond the moon, an( stil. have more than 
enough remaining to build a double track around the earth at the 
equator. Little did he imagine the day he reached his majority that 
he would live to the time when the capitalization Af. the railroads of 
the nation would exceed by more than $9,630,000,000 the taxable value 
of all the property in the United States as shown by the census of 1850, 
or that he would participate in a presidential election at which two 
states lying between the Missouri river and lake Michigan would 
cast an aggregate vote exceeding by more than 217,000 the total 
vote cast in the United States when Martin Van Buren was elected in 
1836.  

He came to Nebraska three years after its territorial boundaries 
were fixed by congressional enactment, and here spent the remainder 
of his days. Of his public services to the territory and the state, the 
resolutions now offered speak. To attempt to add to what is there 
said regarding those services Is but to weaken encomium by the mul
tiplication of words.  

To a remarkable degree he ever enjoyed excellent physical health.  
Meeting him something more than a year ago, when he was enjoying 
a cigar, I remarked that it was the first time I had ever seen him 
smoking. "Probably so," he replied, "I did not commence to smoke 
until I was past eighty." Unpretending and industrious in his daily 
life, dignified and reserved in his manner, to many he appeared dis
tant, cold, and unsympathetic. But those so impressed were not 
acquainted with his real character and personality. None possessed 
a kinder heart, warmer or more generous impulses. He had felt the 
pangs of poverty; and, especially toward the young man industriously 
seeking to overcome apparently insurmountable obstacles, he was ever 
kind, sympathetic, and helpful

x



GEORGE B. LAKE. xi 

With him the. state was a body politic or society of men united to 

promote their safety, welfare, and advantage by means of their union; 

hence, the state was-to be protected and defended against every species 

of spoliation, peculation and plunder, equally with the individual. Of 

unquestioned ability and integrity, none can be found among those 

familiar with his public career who will not bear witness that against 

every attempt to cheat, graft or defi aud the state he sternly set his 

face, and those seeking to accomplirh such results found in him an 

active, resourceful, and effective okuponent. No man has occupied a 

judicial position in this state who possessed a clearer conception of 

the rights, powers, and duties of the several departments of govern

ment than he; none more inclined to recognize and confirm them by 

judicial decision. His views concerning those powers, rights, and 

duties cannot be better expressed than by quoting from the opinion 

written by him in Plueler against the State, in which was involved 

the constitutionality of the license statute, commonly known as the 

"Slocumb law." He said: 

"Were we acting in the capacity of lawmakers, If our business were 

to determine what the law should be Instead of what it is, * * * 

we might insist that privileges granted through former licenses should 

be protected, or at least not entirely disregarded by the new law; and 

also that a material distinction be made in the amounts required from 

persons selling all kinds of intoxicating liquors, and those selling ale 

or beer alone. But these are matters purely of governmental policy, 

entrusted by the constitution exclusively to the legislative department 

of the government, and with which the judiciary have not the slight

est concern, so long as no right secured by the paramount law is 

invaded, except, when appealed to, to uphold and enforce the properly 

expressed will of the law-making power." 

"It has been said that the temple of fame stands upon the grave; 

that the flames which burn upon its altars are kindled from the ashes 

of dead men. If so be it, yet is the superstructure of that temple 

fabricated from the events of a well ordered, a well spent, life; 

from a record of private and public duty, faithfully, honestly, and 

conscientiously. performed. Of such material is built the temple of 

him in honor of whose memory we are here assembled; who has now 

met "the sleeping partner of life-a change of existence." 

ENos F. GRAY: 

1lpy It Please the Court: It is with grateful pride I pay my tribute 

of respect to the memory of Judge GEORGE B. LAKE. It Seems fitting 

that we should express our appreciation of the great services of the
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eminent jurist, Who has departed to that bourne from whence no 
traveler returns.  

In the early history of this state, while he sat here with MASON and 
CROUNsE, and later with GANTT, MAXWELL, and COBB, I learned to 
know that Judge LAKE was an able lawyer, judicious and accurate in 
his decisions, and, withal, a courteous and pleasant gentleman. He 
seemed to possess such large capacity of mind, and manly disposition, 
as to raise him above the entertainment of envy of others, or personal 
spleen to mar his intercourse with men.  

It is to his services, very largely, we owe the construction of our 
statutes and constitutional provisions, the application of common law 
principles in this state, and the settlement of our practice. Every 
lawyer in this state, now and hereafter, will appreciate the great 
value of his judicial labors. Our grateful eulogy now is but a breath, 
and will be forgotten; but what he has done for us is on record for 
constant use and guidance through all the future of Nebraska. The 
family and friends of Judge LAKE may erect his memorial stone, em
blazoned with their fond remembrances, but he, himself, has written 
upon our lasting pages a more enduring memorial of his great deserts, 
and such as will command the respect and admiration of men so 
long as our state shall exist.  

In ancient times all praise was awarded to the hero of war, or the 
conqueror who had left ruin on his march, and waded through the 
blood of innocence to a tyrant's throne; but in our age we are 
allowed to appreciate civic excellence and useful civil services. The 
man who, with superior capacity of mind, has devoted his energy to 
the useful service of his fellow men, and, in an eminent degree, has 
conferred benefits upon his state, is most worthy of our applause: 
and such a man was Judge LAKE.  

An excellent judge, counselor, sage; he has departed 
"To the dark grave, retiring as to rest; 

His people blessing, by his people blest." 

HONORABLE MANOAH B. REESE, C. J.: 

As is known to all familiar with the early history of this state, 
Judge LAKE was one of its honored pioneers. My first acquaintance 
with him was in the year 1871. At that time he was one of the judges 
of the supreme court, and, by the law then in force, one of the three 
district judges of the state. Later, by a change in the constitution, 
the courts were separated, and he became one of the three judges of
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the supreme court, the service of those judges upon the district bench 

having been by that instrument dispensed with and district judges 

provided for those courts.  

In all the long career of Judge LAKE, as both district and supreme 

judge, there was never at any time a single charge or breath of 

suspicion against his personal honor and integrity. He was at all 

times recognized by the bar and the people of the state as a just, con

scientious, painstaking, and able judge. He was one of the strong 

men of the state. He has left an indelible mark upon its jurispru

dence. He sought the right in all his decisions, and, when his judg

ment was convinced as to what was right, he was inflexible, and no 

other considerations had any place in his mind. In connection with 

his able associates, Judges GANTT, MAXWELL, and COBB, he succeeded 

in laying the foundations of the legal policy of the state upon the 

indestructible rules of Justice and Law, and has thus erected a monu

ment to his memory which can never be shaken or destroyed. He died 

at a ripe old age in the full glory of a life well spent and a life work 

well performed. We revere his memory. Many will profit by his 

example, and will treasure up in fond recollection the name, character, 

and labors of Judge GEORGE B. LAKE.  

BY THE COURT: 

It is ordered that the resolutions reported by the committee be 

spread upon the records of this court, and that they be published in 

the next volume of the reports.  
M. B. REESE, 

Chief Justwe.
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CASES DETERMINED 

mN TIM 

SUPREME COURT OF NEBRASKA 
AT 

JANUARY TERM, 1910.  

OSCAR L. STONE, APPELLANT, V. IDA BLANCHARD, APPELLEE.  

FIED MAY 20, 1910. No. 16,045.  

1. Forcible Entry and Detainer: JURIsDIcTioN. A justice of the peace 
has no jurisdiction to try actions of forcible entry and detainer 
in which the title to real estate is sought to be recovered, or 
may be drawn in question, and in such case the district court on 
appeal has no jurisdiction to try such Issue, and should dismiss 
the action for that reason.  

2. - : - : DEFENSES. An equitable title to real estate and 
possession thereunder may be shown as a defense in an action 
of forcible entry and detainer. A justice of the peace has no 
jurisdiction to try such a title.  

3. - - . No mere claim of title or assertion that .title is 
drawn in question will deprive a justice of the peace of jurisdic
tion to try the cause. He must ascertain from the evidence 
whether the action involves or draws in question the title to real 
estate.  

4. - : - . Forcible entry and detainer is an action to de
termine the right of possession only. Any evidence tending to 
show which party is entitled to possession, whether it be title 
deeds or other written or oral testimony, should be considered.  
But a justice of the peace can try only the right of possession.  
If that right depends upon some right of the defendant, whether 
legal or equitable, in the property itself, he must dismiss the 
action for want of jurisdiction.  

5. - : - : DEFENSES: ESTOPPEL. If title to real estate is 
sought to be recovered or drawn in question in an action of 
forcible entry and detainer, questions of estoppel affecting the 
right of defendant to assert such title cannot be decided by the 
justice of the peace.

4 (1)



2 NEBRASKA REPORTS. [VOL. 87 

Stolne v. Blanehard.  

6. EVIDENCE. If a son gives to his mother money with which 
to procure a home, and pursuant thereto the money is deposited 
in a bank to the mother's credit, and real estate Is purchased 
with a part of said money, and the mother builds a house thereon 
with the remainder and occupies the same as her home, the fact 
that the son took the title to the real estate in his own name 
without the knowledge of his mother at the time will not enable 
him or his grantee, who took a deed from the son while the 
mother was in possession of the property, to recover the pos
session of the property in an action of forcible entry and de
tainer. l 

APPEAL from the district court for Lancaster county: 
LINCOLN FRosT, JUDGE. Affinied.  

Burr & Marlay, for appellant.  

James A. Brown and J. T. Allensworth, contra.  

SEDGWICK, J.  

This is an action in forcible entry and detainer, tried 
in justice cout and appealed to the district court for 
Lancaster county. Upon the trial in that court without a 
jury the court found that the title to real estate was 
drawn in question, and that, therefore, the justice being 
without jurisdiction, the district court was without juris
diction upon appeal, and dismissed the action. The plain
tiff has appealed to this court.  

The only question presented upon the record is as to 
whether the title to real estate is drawn in question within 
the meaning of section 907 of the code, which provides 
that justices shall not have cognizance "in actions in 
which the title to real estate is sought to be recovered, or 
may be drawn in question, except actions for trespass on 
real estate, which are provided for in this title." The 
plaintiff introduced in the evidence a warranty deed ex
ecuted to him by George L. Blanchard and wife, and based 
his right of possession thereon. He then attempted to 
show that the defendant knew that he was purchasing the 
property from George L. Blanchard and encouraged him
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in doing so, and other matters tending to show that the 
defendant ought to be estopped to deny the plaintiff's 
rights under the deed. This question of estoppel will be 
again referred to. The defendant, who is the mother of 
the said George L. Blanchard, testified that she and her 
husband had separated eight or nine years before, and 
that at the time they separated and were divorced they 
had two sons, George L. Blanchard and another son, and 
that they gave each of them 80 acres of land; that George 
sold his 80 acres of land and gave her $500 out of the 
proceeds with which to procure a home; that the money 
was deposited in the bank in her name, and that about 
six years before the trial George bought the lot on which 
the house in question was built out of this $500, and that 
she, the defendant, built the house thereon with the re
maining $400; that she supposed at the time that the title 
to the lot was taken in her name, and that after she had 
begun building the house she learned that the title was 
taken in the name of George, and that thereupon she told 
George that she "did not like the idea of putting that 
money on the lot without it being in her name," and that 
he promised her that when it was all finished "he would 
make me a deed of it altogether"; that she went into 
possession of the house and lot as soon as the house was 
completed, and had occupied it as her own home ever 
since, a period of about six-years, without paying rent to 
any one or recognizing any one else as the owner. The 
defendant was cross-examined at length, and appears to 
be a fair witness, without making any attempt to disguise 
in any way the facts connected with the transaction. The 
evidence of her son George was taken, and lie testifies in 
general terms that the house was built with his money, 
and that it was his house and his property; that he had 
allowed his mother to reside there because she was his 
mother, and that he had paid the taxes on the property.  
There is, however, no denial in the record of the defend
ant's testimony that, when she and her husband were 
divorced, they divided their property between their two

VOL. 87] 3
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sons, and that George, in consideration of receiving the 
80 acres of land, agreed to furnish her with a hiomte, and did actually deposit $300 to her credit for Ihat purpose, and that the lot was bought and the house built with this $500.  

The plaintiff insists that in an action of forcible en
try and detainer to recover possession of real estate an 
equitable title and possession pursuant thereto is no de
fense, and that to assert and prove such a title is not 
competent in such an action, but that question has been 
more than once determined against him by this court.  
In Lipp v. Hunt, 25 Neb. 91, it appears from the opinion, 
which was written by the present chief justice of this 
court, that the plaintiff had the legal title to the prop
erty in question, and that the defendant claimed an equi
table interest in the land under an oral contract of sale made with one who himself did not have the legal title, 
but claimed through mesne transfer of a contract of sale 
given by the South Omaha Land Syndicate to one S. S.  
Lewis. The evidence showed that the owner of this con
tract sold the property to the defendant without giving 
him any writing whatever, and that the defendant took 
possession and held the property under that purchase.  
The principal question discussed was whether the defend
ant's control and possession of the property was such as 
to give an innocent purchaser notice that lie had posses
sion of the property, and, after determining this ques
tion in favor of the defendant, the court said: "We pre
sume the law is well settled in this state, at least, that if 
a purchase of real estate is made, even by an oral con
tract, if any considerable portion of the purchase nioney 
is paid and possession taken by the vendee, that this will 
be sufficient to take the contract out of the statute of 
frauds, and entitle the vendee to the performance of his 
contract. Also, that during such possession, if open and 
notorious, any purchase of the property b'v a third party 
will be with notice of the first vendee's rights, and will 
not cut off his equities. These questions can be litigated
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only in a court having equity powers." All of the impor

tant questions presented and discussed in this case appear 

to have been determined in that decision.  

Justice courts cannot try actions which involve title 

to real estate, or in which such title may be drawn in 

question. This court has frequently been called upon to 

construe this statute. No mere claim of title or claim or 

assertion that title is drawn in question will deprive the 

justice of power to try and determine the cause. He must 

ascertain from the evidence whether the action involves 

or draws in question the title to real estate. Forcible 

entry and detainer is an action to determine the right of 

possession, and any competent evidence, whether it be 

title deeds or other written or oral testimony, tending to 

show which one of the contending parties is entitled to 

possession of the disputed property must be considered 

by the justice. If he can find and determine the right of 

possession without at the same time determining the 

rights of the parties, legal or equitable, in the property 

itself, it cannot be said that the title is drawn in question.  

If, however, possession is held under and by virtue of 

some right in the property so that the right of possession 

cannot be determined without adjusting the right in the 

property itself, then the title to real estate is drawn in 

question, within the meaning of the statute. The justice 

must find from the competent evidence whether title to 

real estate is drawn in question, and not from the plead

ings or from the claims or pretentions of the parties.  

There must be competent evidence tending to show that 

there is in fact a title to real estate in question tendering a 

genuine issue which the parties are entitled to have ad

judicated. An unfounded assertion of right, without com

petent evidence to support it, will not deprive the justice 

of jurisdiction.  
The evidence in this case is amply sufficient to bring it 

within the law a3 announced in Lipp v. Hunt, supra,.  

George L. Blanchard had good reason to give to his 

mother a part of the proceeds of the 80 acres of land which
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he received as a free gift from her and his father. When 
the $500 was placed to her credit pursuant to his promise, 
it became her money, and if this lot was bought and the 
house built thereon with her money, as the uncontradicted 
evidence shows, she is in equity the owner of the property 
and is in possession by virtue of that ownership. These 
are questions that cannot be tried by a justice of the 
peace.  

The plaintiff introduced evidence tending to show that 
the defendant knew that he was about to purchase the 
property and encouraged him to do so without asserting 
her interest, and it is urged that she ought now to be 
estopped to claim any right in the property. There are 
several very sufficient answers to this suggestion. The 
plaintiff and defendant were near neighbors for several 
years before the transaction in question, and the plaintiff 
had beyond question actual notice of facts that would lead 
any man to suppose that the defendant had some rights 
in the property. He knew that the defendant was ignorant 
of her legal rights, and that she supposed that because 
she failed to get the deed, as her son agreed, she had been 
effectually deprived of her rights. Her statement to him 
was that if the property had to be sold she would rather 
he would buy it than any one else, and other similar state
ments. And, again, such statements would not affect her 
right to continue in the possession of the property except 
so far as they affected her right to the title itself,. and 
the court plainly had no jurisdiction to try her title and 
no occasion therefore to weigh evidence that would 
affect her title. Such matters might very properly be 
presented to a court of equity with power to determine 
finally the interest of the respective parties in the real 
estate itself.  

We think the judgment of the district court is clearly 
right, and it is therefore 

AFFIRMED.
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MINNIE PILKINS ET AL., APPELLEES, v. ERNEST F. HANS 

ET AL., APPELLANTS.  

FILED 'MAY 20, 1910. No. 16,054.  

1. Intoxicating Liquors: ACTION FOR DAMAGES: PIEADING. In an 

action against licensed saloon-keepers for damages arising from 

the sale of liquors to plaintiff's husband causing his death, it is 

proper to allege and prove that for some time immediately prior 

to the day of the death of deceased the defendants had sold 

liquors to the deceased and had thereby caused him to become 

an habitual drunkard.  

2. - : - : EVIDENCE. In such action It is not erroneous to 

allow a witness to testify that he saw the deceased drinking 

liquors from a bottle on the day of his death as tending to prove 

the allegation that deceased became intolicated on that day.  

Such evidence becomes material if it is shown by the same or 

other witnesses that the defendants contributed to his intoxica

tion.  

3. Evidence: RECORDS. The village records of the bond given by a 

licensed saloon-keeper, kept by the clerk of the village and 

identified by him as such, are competent prima facie evidence of 

the execution and delivery of the bond.  

4. - : REVIEW. When a witness has stated all of the facts within 

his knowleuge as to the employment and habits of deceased, it 

is not prejudicial error to refuse to allow the witness to answer 

the question whether he was or was not an industrious man.  

5. Intoxicating Liquors: ACTION FOR DAMAGES: LIABILITY. If a 

saloon-keeper sells liquor knowing or having good reason to 

believe that it is intended for deceased, or intended that the 

deceased shall participate In drinking it and deceased does so 

participate, he is liable as though he sold to the deceased direct.  

6. Trial: INSTRUCTIONS. It is erroneous to recite in an instruction 

certain of the disputed facts in the case, omitting other facts 

bearing upon the same point, but If the facts so recited are 

admitted in the pleadings or established without contradiction 

such recital of facts is without prejudice.  

7. Intoxicating Liquors: ACTION FOR DAMAGES: MEASURE OF DAM

AGES. In an action against licensed saloon-keepers for damages 

resulting from the sale of liquors, the plaintiff may recover all 

damages occasioned by the sale. The provisions of section 18 of 

the act were not intended to limit the measure of damages, but 

to simplify the proof in such cases.
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APPEAL from the district court for Madison county: 
ANsoN A. WVELCH, JUDGE. Affirmed.  

H. F. Barnhart and Mapes & Haven, for appellants.  

TVilliam V. Allen and William L. Dowling, contra.  

SEDGWICK, J.  
On the evening of the 28th day of June, 1907, Jones 

Pilkins, in attempting to cross the tracks of the Chicago 
& Northwestern Railway Company .at Battle Creek, was 
run over by the engine and cars and instantly killed. This 
plaintiff, who is his widow, began this action in her own 
behalf and in behalf of her four minor children in the dis
trict court for Madison county to recover damages alleged 
to have been suffered because of his death. The keepers of 
three saloons in the village of Battle Creek and the sureties 
upon their bonds were made defendants. Upon the trial 
the jury, under the instruction of the court, found no 
cause of action against one of the defendants, and found 
a verdict in favor of plaintiff against the remaining de
fendants who have appealed to this court. The petition 
upon which the action was tried alleged in the usual man
ner the licenses of the saloons and the giving of the bonds 
required by the statute, and then alleged that for many 
months prior to the 28th day of June, 1907, "the said 
Jones Pilkins had acquired the habit of drinking malt, 
spirituous and vinous liquors at the said saloons of the 
said defendants to excess, and of becoming intoxicated 
thereby"; that she had warned the defendants not to sell 
liquors to her husband, but they disregarded her warning 
and the rights of the plaintiff and her said minor chil
dren, and did "on the 28th day of June, 1907, sell and 
give to the said Jones Pilkins malt, spirituous and vinous 
liquors at their saloons, which he, the said Jones Pilkins, 
then and there drank, whereby lie then and by reason 
thereof became extremely intoxicated" and incapable of 
caring for himself, and while in that condition "he, the
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said Jones Pilkins, stepped onto the track of the Chicago 
& Northwestern Railway Company in front of a rapidly 
running train of cars, and was then and there and thereby 
run over and instantly killed"; that at the date of the 
death of the deceased he was a young man about 28 
years old and a laborer by occupation, and earned and 
was capable of earning about $700 a year, which he con
tributed to the support of his family, and was in good 
health and industrious when not intoxicated; that the 
plaintiff and her minor children were dependent'upon him 
for her support, and "that by reason of said intoxication 
of the said Jones Pilkins, produced by the said defendants 
in the manner aforesaid, and his said death, the plaintiff 
and her said minor children are entirely destitute and 
without means of support, and have sustained damages 
in the sum of $10,000." The answer appears to be a gen
eral denial as to the allegations of the cause of the death 
of the deceased and as to the damages sustained by the 
plaintiff, and it was so treated by the trial court.  

1. The first objection raised by the defendants is that 
the court erred in allowing proof of sale of liquor by the 

defendants to the deceased on occasions prior to the date 
of his death, but we think there was no error in receiving 
this evidence.  

2. It was objected that the court erred in allowing two 

witnesses to testify to having seen the deceased drinking 

out of a bottle on one of the back streets of Battle Creek 

on the evening before his death. The ground of the ob

jection is that there was no evidence showing that the 

contents of the bottle were obtained at the saloon of 

either of the defendants, but of course it was competent 

to show that the deceased was drinking and became in

toxicated on that day, and then to show, if possible, that 
his intoxication was the cause of his death, and that the 

defendants were responsible for his intoxication. It was 

not to be supposed that all of this could be proved by one 

and the same witness, and this evidence was properly re

ceived.

VOL. 87] JANUARY TERM, 1910. 9
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3. The plaintiff offered in evidence the bonds filed with 
the village clerk, as they had been identified by the clerk 
and shown to be the original bonds filed and to be a part 
of the records in his case. This evidence was objected to 
on the ground that there was no evidence of the execution 
and delivery of the bonds. Thereupon a witness was 
called to testify that he was acquainted with the hand
writing of the president of the surety company and knew 
that the signature on the bonds was executed by the presi
dent of the company. The bonds were then received in 
evidence, and this ruling of the court is complained of.  
In Gran v. Houston, 45 Neb. 813, it appears in the opin
ion, at page 833, that an objection was made to the ad
mission of a certified copy of the bond, but the same was 
admitted over the objection, and it was held that this 
was not erroneous. The sections of the statute relating 
thereto were quoted, and it was said that, as "the objec
tion was confined to the admissibility of the bond * * * 
there was no error, if any committed, which is of any 
avail." It was not intended to hold that the surety com
pany could not defend under such circumstances upon the 
ground that it had not executed the bond, but that the 
record of the bond was suffcient prima facie proof to 
allow its admission in evidence, and if no other evidence 
was offered it would be sufficient proof of its execution 
by the defendants. This objection therefore was properly 
overruled.  

4. The defendants complained that their witness was 
not allowed to answer the question, "Now, from your ac
quaintance with Mr. Pilkins, you may state whether he 
was or was not an industrious man," and other similar 
questions. The witness interrogated testified that he had 
known the deceased for several years and saw him quite 
often, and, when asked whether the deceased was in the 
habit of working, answered, "I seen him work," and, be
ing asked, "Was he in the habit of being generally em
ployed or just occasionally?" answered, "I have seen him 
work, and I have seen him standing around the stores."
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He was asked, "And you may state whether or not he 

was habitually employed, or was lie habitually standing 

around the stores?" An objection to this question was 

sustained, and it would seem from the many questions 

of this class that had been asked and answered that this 

question might be considered to be suggestive, and its 

exclusion not such an error as would require a reversal 

of the judgment. And so the question whether the de

ceased was or was not an industrious man was also prop

erly excluded. The witness had testified to the facts 

within his knowledge as to the eiiploynent of the de

ceased, and the jury were as competent as the witness to 

say whether the deceased should be considered an in

dustrious man. We do not find any other rulings of the 

court of this nature upon the page of the record referred 

to, and in rea(ing the evidence of the various witnesses 

we have not ;bserved any prejudicial error in ruling upon 

such offers of testimoniy.  
05. The court instructed the jury: "If you find that 

other persons purchased intoxicating liquors on June 28, 

1907, from the persons then in charge of the saloons of 

any defendant, which was taken out of doors by such 

purclhasers, with the knowledge or consent of the person 

in charge of such saloon, or under such circumstances 

that lie had good reason to believe at the time of such 

sale that Jones Pilkins was among the persons who was 

to drink the same, or a part thereof, and that said Jones 

Pilkins drank the same, or a part thereof, and by means 

thereof lbcme intoxicated, or his intoxication was 

thereby contributed to in any degree, then such sale 

or giving would be within the meaning of the stat

ute, and if Jones Pilkins thereby became intoxi

cated, or his intoxication was in any manner con

tributed to thereby, and while lie was in such con

dition, and by reason thereof, lie was run over and 

killed by a train of cars, substantially as stated in the 

amended petition, if you find the other elements of the 

plaintiff's cause of action exist, such principal defend-
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ant or defendants as thus sold or gave him such intoxica
ting liquors, and the surety on his bond, would be liable 
in this action." It is shown in the evidence that the de
ceased, with several others, was engaged during the day 
in breaking a horse or horses by driving through the 
streets of the village, and there was evidence tending to 
show that they were all drinking at various times during 
the day, and tending also to show that they were procur
ing liquor at the saloons to drink elsewhere, and it was 
in view of this condition of the evidence that the instruc
tion was given. If the defendants sold liquor to one of 
these parties knowing or having good reason to know at 
the time that they were drinking it together, and that the 
deceased was one of the parties and drinking with them, 
such sale would undoubtedly be equivalent to the sale to 
the deceased himself, and we think that the instruction 
fairly submitted the question to the jury.  

6. Instruction No. 5 of the requests of the plail ciff 
given by the court recites quite at length circumstan 
in the case as disclosed by the evidence. The jury by thiu 
instruction were told that there was evidence tending to 
prove those circumstances, and that if they found that 
the circumstances were proved by the evidence then they 
might be considered by the jury with all the other testi
mony in the case in determining whether the deceased 
purchased and drunk intoxicating liquor in the saloon of 
any of the principal defendants on that day and before 
his death. We think that this instruction ought not to 
have been given. The jury should of course consider all 
of the circumstances in the case that are proved by com
petent evidence, and to specify some and omit others gives 
those circumstances that are specified such prominence 
that might lead the jury to disregard other equally 
important circumstances. Under ordinary circumstances 
such an instruction would require a reversal of the judg
ment. We find, however, that each of the facts recited in 
this instruction is proved by the evidence and without 
any conflicting evidence. That being the case, it is of
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course true that those facts being undisputed should be 
considered by the jury in connection with all the other 
facts in the case that might be more or less controverted.  
In the trial of a civil case before a jury the court may 
properly state to the jury the material facts that are ad
mitted by the pleadings or are fully established by un
contradicted evidence; only those material facts that are 
in dispute should be submitted to the jury. So far as we 
have observed, the facts recited in this instruction are so 
clearly proved that it cannot be said that there was any 
substantial dispute in regard to any of them. If the judge 
might have told the jury that these facts were established 
by the pleadings and evidence, it cannot of course be 
prejudicial to the rights of defendants to recite the facts 
in the guarded manner of the instruction complained of.  
We cannot see that the giving of the instruction was 

prejudicial to the rights of the defendants so as to require 
a reversal.  

7. The jury found the damages of the plaintiff to be 
$4,500. It is objected that these damages are excessive, 
so much so as to show that the jury were influenced by 
passion and prejudice. Section 15 of the act in question 
(Comp. St. 1909, ch. 50) provides: "The person so li
censed shall pay all damages that the community or in
dividuals may sustain in consequence of such traffic." In 
Young v. Beveridge, 81 Neb. 180, it is said in the syllabus: 
"The measure of damages is the present value of the sum 
the deceased would probably have contributed to the sup
port of his wife during the period of their joint expectancy 
of life and the amount he probably would have contributed 
to the support of the minor child during her depend
ency, the same being less than the deceased's expectancy." 
In the opinion an instruction of the trial court is con
sidered, in which instruction the court attempted to tell 
the jury the rule for determining the damages that are 
occasioned by loss of support, and while criticising that 
instruction the opinion says: "In such cases, the measure 
of recovery to which the widow is entitled is the present
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value of the husband's support during their joint expect
ancy of life; and minor children can recover only for loss 
of support during their minority, except in cases of de
pendent adult children." It appears from this that the 
court had in mind all those damages that result from loss 
of support, but it was not intended-in that case to hold 
that no oft er damages can be recovered except those 
n hich result from that cause. In the same volume of 
ieports in Uiurphyg v. Willow Springs Brewing Co., 81 
Neb. 219, the rule is stated in the third paragraph of the 
syllabus as follows: "There is no ground for restricting 
Ilie right of recovery in actions brought under the law 
governing the sale of intoxicating liquors where death 
results within narrower limits than actions brought 
under Lord ( 'mu aphell's act; and, while loss of means of 
slupport is a pe:-uniury injury, it is not the only daimi1age 
for which a recovery may be had in such actions." This 
is undoubtedly the true rule of the measure of damages in 
such cases. The person licensed must pay all damages 
that a person sstans in consequence of such traffic, and 
the special provisions found inl the statute subsequent to 
this general provision are inten(led to extend and eilarge 
the measure of (laiiaigis rather than restrict it. Section 
18 provides for daninges caused by "the acts done or in
juries inflicted by a person under the influence of liquor," 
and the ha.t part of that section also provides that "in an 
action for dauigi'es 1;rnu ii t by a married woman, or other 
person whose suppile legally( volves upon a persou dis
qualified by inierance from earning the same, it shall 
only he ne'ssav to prove that the defendant has given 
or sold intoxicating drinks to such person during the 
period of sucih dlsgualifietion." In construing this latter 
part of tie se'tion in several cases language has been used 
that apNirently has led sone to think that an action by 
a woman for damages caused by the intoxication of her 
hushomdl was for the sole purpose of recovering for a loss 
of means of support and that other damages could not be 
included, but this clearly was not the intention of this
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provision of the statute. The meaning of it is that, so far 
as the damages caused by her loss of means of support 
are concerned, all those shall be liable who have furnished 
any intoxicating drinks to the person disqualified by in
toxication, at the time while he was so disqualified, thereby 
causing a liability that would not have existed by the 
course of the common law. In Greenlee v. Schocitheit, 
23 Neb. 669, it was held that "an action may be main
tained against a vendor of intoxicating liquors by a mar
ried woman for damages sustained by her by reason of her 
money being spent by her husband for intoxicating liquors, 
or squandered by him while intoxicated, or in the saloon 
of the liquor seller," and in Keeling .v. Ponmner, 83 Neb.  
510, it is said in the second paragraph of the syllabus 
that "loss of means of support is not the only danage for 
which a recovery may be had," and it is held that a re
covery might be had for "medical attendance paid by her 
and funeral expenses necessarily incurred by her in pro
curing the burial of her husband, when such items of 
damage -are alleged and proved." 

In this case the defendant was a young man with a 
wife and four children dependent upon him for support.  
If his death had been caused by the negligence of the rail
road company instead of his own drunkenness, and the 
action had been against the company for damages, it 
would not be considered that the amount of the recovery 
in this case was excessive, and we see no reason for adopt

ing a different rule for the measure of damages in this 

case. This court has in some damage suits reduced the 
amount of recovery as fixed by the verdict of the jury; 
but such questions are generally for the jury, and the 
court should not interfere with their judgment unless the 
circumstances are such that all reasonable men, when not 
influenced by passion or prejudice, must agree that the 
damages are excessive. There is evidence in the record 

tending to show that the deceased did not fully realize the 

responsibilities that rested upon him, and also that he 
did not economize all of his time and was more or less

15
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wasteful of his energies and his money. There is also 
evidence that this resulted largely from drinking habits 
which these defendants helped to develop, as alleged in 
the petition. There is also evidence that he was a strong, 
able-bodied man, capable of earning a good living for his 
family, and that he continued to earn wages by which hi
family was supported up to the time of his death. We do 
not feel warranted under all of the circumstances in the 
case to interfere with the verdict of the jury.  

We find no prejudicial error in the record, and the 
judgment of the district court is 

AFFIRMED.  

ELLA E. LATSON, APPELLANT, v. OLIVE D. BUCK ET AL., 
APPELLEES.  

FILm MAY 23, 1910. No. 16,474.  

1. Statute of Frauds: SALE OF LAND: VoID CONTRACT: FRAUD: RIGHT 
o, AcTION. While an oral contract for the sale of lands, between 
the owner and a real estate broker, is void under the statute of 
frauds, as defined by section 74, ch. 73, Comp. St. 1909, yet if 
such contract is fully executed by the parties to it, and either 
party is damaged or Injured by the fraud of the other, the law 
gives the Injured party the same rights of action as he would 
have had had the contract been valid in Its Inception.  

2. Pleading: FRAUD. The petition, stated at length in the opinion, 
held to state a cause of action.  

APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Reversed.  

John C. Wharton and Byron G. Burbank, for appellant.  

Smyth, Smith & Schall, contra.  

REESE, C. J.  

This cause is submitted as under rule 2 of this court, 
which is to the effect that when counsel can agree upon a
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printed abstract of the record and evidence, and file their 

briefs, the case can be heard in advance without waiting 
for the cause to be reached in its regular order. In the 
preparation of the case counsel have misapprehended the 

rule, and have. printed, practically, the whole record. The 
"abstract" presented consists of a full copy of the peti
tion, the answer, the reply, the evidence, the objections 
thereto, the ruling of the court sustaining the objections, 
the decree, the notice of appeal, the supersedeas bond, the 

stipulation, and the assignment of errors. The history of 
the case, in so far as was necessary to be presented here, 

is that plaintiff filed her petition, and when she offered 

her evidence the defendant objected on the ground that 
the petition did not state facts sufficient to constitute a 
cause of action, and that the evidence offered was incom
petent, irrelevant and immaterial. The objection was 
sustained, and plaintiff excepted. It will appear at once 

that all that was necessary to be shown by the abstract 
was a copy of the petition, or the substance thereof, a 
statement that defendants appeared and answered, that 
the case came on for trial, and when plaintiff offered her 
evidence the objection was made, stating the grounds, the 
ruling of the court thereon, and the final dismissal of the 
(ase. All other parts of the record are shown in the 
transcript filed in this court and need not be contained 
in the abstract. If the trial had proceeded, and the evi
dence had been admitted, resulting in a finding against 
the appellant, whether plaintiff or defendant, it would 
then have been necessary to have abstracted the plead

ings and the evidence sufficiently to present the point or 

points of law relied upon and to be presented; nothing 
more. It is not contemplated that the whole record shall 
he printed as in this case. This, however, does not dis

pense with the filing in this court of the transcript of the 
record and bill of exceptions. The objection to the in

troduction of evidence on the ground stated in this record 
is in effect a demurrer to the petition. Curtis v. Cutler, 
7 Neb. 315. The presence of an answer can have no bear

5
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ing upon what the decision should be. The petition must 
stand or fall according to its own strength.  

It is alleged in the petition that on the 1st day of Sep
tember, 1907, the plaintiff was the owner of lots 2, 3 and 
4, in Tukey's subdivision of block 7, of A. S. Patrick's 
addition to the city of Omaha, of the value of $4,500; 
that plaintiff verbally employed the defendant David R.  
Buck to effect a sale thereof at that price in cash or 
exchange for other property; that he entered upon said 
employment as her agent, and, after having sought to 
sell or exchange said real estate, submitted to plaintiff a 
proposition for an exchange of her said property for a 
certain farm in Sarpy county (describing the same), 
owned by Thomas B. Holman, the terms of which were 
that she should convey her said property to Holman and 
pay him $1,500 in cash, and Holman convey to her the 
farm referred to, subject to a school land contract amount
ing to $568.62; that Buck informed her that Holman 
would make the exchange on said terms; that they were 
the best terms that Holman would make for the exchange 
of their properties; that Holman did not want the lots 
owned by plaintiff, and would take them only on condi
tion that he (Buck) would exchange some land he had in 
Colorado therefor, and which he had agreed to do, and 
assuring plaintiff that said terms were the best that Hol
man would make, and that he advised plaintiff that it 
would be for her best interest to accept said proposition; 
that plaintiff did not meet Holman during said negotia
tions; that the same were wholly with Buck, upon whom 
plaintiff relied and whose statements she believed, having 
no other knowledge or information; that so relying, and 
by reason thereof, she, on the 26th day of October, 1907, 
entered into a written contract for said exchange, a copy 
of which is set out at length in the petition, but which is 
too long to be here repeated. It must be sufficient to say 
that it bears date October 26, 1907, and states that it is 
an agreement "between Thomas B. Holman of Stratton, 
Colorado,- party of the first part, and Ella E. Latson of

18 [VOL. 87
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Omaha, Nebraska, party of the second part." After the 
agreement of Holman to sell and convey the lands in 
Sarpy county (describing it by government subdivisions) 
is stated, it is recited that "Ella E. Latson agrees to pur
chase said real estate from said Thomas B. Holman at 
and for the price of six thousand five hundred sixty-eight 
and 62-100 dollars ($6,568.62) to be paid for as follows, 
viz., two hundred dollars ($200) cash as part purchase 
price, receipt of which is hereby acknowledged; thirteen 
hundred dollars ($1,300) to be paid when deeds are ex
changed, and the following described property at the 
agreed price of four thousand five hundred dollars ($4,
500): lots two, three and four, block seven, in Tukey's 
subdivision of A. S. Patrick's addition to the city of 
Omaha, Douglas county, Nebraska, which said property 
the said Ella E. Latson agrees to transfer by warranty 
deed to said Thomas B. Holman, his heirs and assigns, or 
whom he may specify, their heirs and assigns, as part 
purchase price, as aforesaid; Ella E. Latson, party of the 
second part, to assume a balance on the school land con
tract amounting to five hundred sixty eight and 62-100 
dollars ($568.62). Said real estate so transferred to be 
free of all incumbrances." The contract further stipu
lates for abstracts of titles, each party to pay all taxes 
due on the property to be transferred, the deal to be 
closed and finished as soon as abstracts showing perfect 
titles and deeds are made. There are other provisions of 
an unimportant character which we need not notice. The 
contract closes in the usual form, and is signed "Thomas 
13. Holman, party of the first part, by D. R. Buck & Son, 
his agent. Ella E. Latson, party of the second part." 

It is further alleged in the petition that Holman was 
willing to sell his farm to plaintiff for $2,500 in cash, 
subject to a balance of $568.62 unpaid upon a school land 
contract of which Buck had knowledge at all times during 

said negotiations, at the time of the signing of the con
tract, the exchange of the properties, and the payment of 
the $1,500 in cash paid by her, but he purposely and in-
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tentionally concealed the same fronm plaintiff, and at all 
tines intended thereby to defraud plaint itT; that he never 
agreed with Holman to, and never did, exclange any Col
orado or other lands, or thing of value, with said Holman 
for the lots owned by plaintiff; that Holnan never knew 
of the terms of the contract entered into, never saw it, or 
knew that there were any provisions therein relating to 
the lots owned by plaintiff, never made nor authorized D.  
I'. Buck & Son, or the said David R. Buck, to make it; 
that lie never purclhased said lots of plaintiff or owned 
them, or knew of thei prior to the exchange of properties, 
but that the same and all its terms were concealed from 
!iim by defendant for the fraudulent purpose of defraud
ing plaintitf; that, on the 14th day of November, 1907, 
plaintiff, at the request of David R. Buck, did cause her 
said lots to be conveyed to the defendant Olive D. Buck, 
the wife of the said David 1. Buck; that the said Buck 
told plaintilf tliat lie had conveyed his Colorado lands to 
Hlolmnan ; that H oliian was to convey the plainitiff's lots 
to him, but that to save tle making and recording of one 
deed for plaintiff to cause the conveynice of her lots to 
be made diret to) his said wife, Wlive ). Buck, which 
plaintiff did, and in so doing she relied wholly upon the 
statements made by said Duck, believing the same to be 
true, when, in frct, they were false and fraudulent, and 
made for the Iupose of defrauding her out of said lots 
and getting tlieim for his own exclusive benefit and with
out paying anything thiercfor; that Holman never directed 
that plaintiff deed said lots to the said Olive ). Buck, nor 
did he ever specify her as the person to whom said lots 
should be conveyed; that on the 12th day of November, 
1907, the said Olive ). Buck, anticipatinig the convey
ance by plaintiff of said lots to her, together with her 4hus
band, the said David R. Buck, executed a mortgage to 
one J. C. Camberg upon said three lots to secure the pay
muent of the sum ;f $1,500; that the said David R. Buck 
received the said $1,500 naied in said mortgage, and paid 
$1,000 thereof to said Holman, which, added to the $1,500
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paid by plaintiff, made and aggregated the sum of $2,500, 
the price of the land as fixed by Holman and for which 

he was willing to sell it, the theory being that the whole 

amount paid Holman was paid by plaintiff in cash and 

from her property, leaving property and money to the 

extent and value of $3,500 in the hands of defendant 

which he appropriated to his own use and which belonged 

to plaintiff. The prayer of the petition is, in effect, for 

a reconveyance of the three lots in the city of Omaha, sub

ject to the mortgage for $1,500 placed thereon by defend

ants, the petition alleging that they are both insolvent.  

The petition is of great length, is much involved, and, as 

we think, might have been much shortened and more 

easily comprehended had the facts been more systematic

ally grouped.  
As we understand the petition, it is sought to be and 

is alleged that defendant had the Holman farm for sale 

at the price of $2,500; that plaintiff placed her property 

in his hands for sale or exchange for other property, by 

and under a verbal agreement; that defendant, while ad

vising with plaintiff, advised her that the Holman farm 

could be had for $6,500, which was $4,000 more than the 

price asked by Holman, and advised plaintiff to make the 

exchange on that basis; that during the negotiations he 

informed her that he had a tract of land in Colorado which 

he could exchange with Holman and take plaintiff's prop

erty, and later informed her that he had consummated 

the exchange with Holman, both of which statements were 

untrue; that instead of informing plaintiff the true price 

at which Holman held the land he inflated it so as to in

clude plaintiff's property, the $1,500 which she was to 

pay, and the $568.62 of indebtedness to the state on the 

Holman school land; that before her conveyance of the 

city property defendants executed a mortgage thereon for 

$1,500, and upon completion of the transfer took $1,000 

of the $1,500 so secured by the mortgage, added it to the 

$1,500 cash paid by plaintiff, making the $2,500, to be 

paid to Holman, and with it paid for the land; that dur-
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ing all of said time the liduciary relation existed between 
plaintiff and defendant; that plaintiff relied upon and 
believed the statements made by defendant, and, so rely
ing, she made the exchange, and was thereby defrauded.  

The answer consists, for the most part, of specific denials 
of the averments of the petition, but contains affirmative 
allegations as to the knowledge of plaintiff of certain im
portant facts, forming the issues of fact, but as the ob
jection to the introduction of evidence was made and de
cided upon the belief that the petition did not contain 
facts sufficient to constitute a cause of action, we will 
have to ignore the answer, treat it as never filed, and 
devote our whole attention to the matter of the averments 
of the petition, treating them all, for the purpose of this 
decision, as true and admitted so to be.  

One of the contentions on the part of defendants is that 
Buck could not be the agent of plaintiff, or, at least, was 
not, for the reason that plaintiff knew that he was the 
agent for Holnan, and was therefore bound to him as such 
agent, and could not represent plaintiff in the transaction 
referred to. We find nothing in the petition showing just 
when or how Buck was created the agent for Holman, but 
it alleged that the ereation of that relation between plain
tiff and Buck dated from the 1st day of September, 1907, 
nearly two months prior to the date of the written con
tract. It is not alleged, nor does it appear, that the 
agency of Buck for plaintiff was sought to be created for 
the exchange of properties with Holman, but that the 
possibilities of that deal may have arisen after Buck had 
both properties for sale. In that event we know of no 
rule of law that would have required Buck to terminate 
his agency for either party, but may, with the knowledge 
of both parties to the transaction, have so continued.  
Campbell v. Baxter, 41 Neb. 729; Andrew v. Whitwer, 3 
Neb. (Unof.) 55; Strawbridge v. Swan, 43 Neb. 781. In 
so far as this question may become important, if at all, 
in this case, it would have to depend upon the evidence.  

The principal contention is over the effect of the pro-
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visions of section 74, ch. 73, Comp. St. 1909, upon the 

issues in this case. That section is as follows: "Every 

contract for the sale of lands, between the owner thereof, 
and any broker or agent employed to sell the same, shall 

be void, unless the contract is in writing and subscribed 

by the owner of the land and the broker or agent, and 

such contract shall describe the land to be sold, and set 

forth the compensation to be allowed by the owner in 

case of sale by the broker or agent." 

In Baker v. Gillan, 68 Neb. 368, we held, in substance, 

that the enactment of the above section was an extension 

or enlargement of the statute of frauds and became a 

part thereof, and we therefore conclude that it must be 

governed by the same principles as are applied to those 

statutes generally.  
We think it is well settled that, while a contract, void 

by statute, will not be enforced as between the parties to 

it, yet if the contract has been executed by one or both 

parties to it, the bar of the statute is removed, and the 

contract may, under certain circumstances, be proved.  

Kendall v. Garneau, 55 Neb. 403; Platte County Inde

pendent Telephone Co. v. Leigh Independent Telephone 

Co., 80 Neb. 46; Bibb v. Allen, 149 U. S. 481, 497; Milner 

v. Harris, 1 Neb. (Unof.) 584; Bailey v. Bishop, 67 S. E.  

(N. Car.) 968.  
In Browne, Statute of Frauds (5th ed.) see. 116, it is 

said: "Where the contract has been in fact completely 

executed on both sides, the rights, duties, and obligations 

of the parties resulting from such performance stand un

affected by the statute," citing a number of cases which 

need not be referred to. At the close of the section he 

says: "So with all cases of contracts embraced by the 

statute. When fully executed on both sides, the positions 

of the parties are fixed, subject, of course, to the power of 

a court of equity to afford relief in cases of fraud and 

mistake." 
As we have seen, the petition alleges the establishment 

of a fiduciary relation between Buck and plaintiff. If the
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creation of that relation grew out of a void contract under 
the statute of frauds, but that contract has been fully 
executed and carried out by both parties, as alleged in 
the petition, the subject of the fraudulent acts of either 
party by which the other is damaged, or his property 
rights injured, is as fully open to investigation by the 
courts of equity as if the contract had been legal and 
binding in the first instance. We are not unmindful of 
the cases cited in appellees' brief decided by this court 
upon the question of the right of a broker, under a verbal 
contract, to recover compensation for services rendered 
in making a sale, and we fully indorse and approve all 
that is said in the decisions referred to, but cannot see 
that they can exert any controlling influence over this 
case.  

What we have said here applies alone to the averments 
of the petition, and can have no bearing upon the truth 
or untruth of the facts alleged should the cause be finally 
tried upon issues joined. We think the averments of the 
petition, taken as true for the purposes of this decision, 
state facts sufficient to constitute a cause of action, and 
that the ruling of the district court in excluding all evi
dence in its support was erroneous.  

The judgment is therefore reversed and the cause re
manded for further proceedings according to law.  

REVERSED.  
LETTON, J., concurring.  

I concur in the conclusion reached, but am inclined to 
think that the reasoning of the opinion is at variance with 
the cases in this court in which we have held that a 
broker is not entitled to recover upon a quantum meruit 
for services rendered in disposing of real estate under a 
parol contract for commissions. I am satisfied that the 
conclusion is correct, and that the petition states a cause 
of action. To hold otherwise would permit a person to 
procure the confidence of another by inducing his victim 
to believe he was his agent and acting in his behalf, and,
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after procuring an undue and improper advantage by 

means of such reliance upon the relations of trust and 

confidence so created, to set up the statute as a bar to 

being called upon to account. This was not the purpose 

of the law. It was enacted to prevent fraud, and not to 

foster it. The action is not upon a contract of agency.  

It is for fraud committed under the cloak of agency, and 

whether compensation for services rendered by the al

leged agent can or cannot be recovered on account of the 

statutory bar is not material. If the plaintiff was in

duced to confide in the defendant by reason of her belief 

that he was her agent, and he so represented, or wilfully 

acted in such a manner as to deceive her, and took ad

vantage of this belief to defraud her, she is entitled to re

cover. Cases based upon this principle, though differing 

in the facts, are: Corder v. O'Neill, 176 Mo. 401; Busick 

v. Van Ness, 44 N. J. Eq. 82; Tate v. Watts, 42 Ill. App.  

103; McNaighton v. Smith, 136 Mich. 368; Haycraft v.  

Greasy, 2 East (Eng.) 92.  

RooT and MEDGWICK, JJ., concur in these views.  

PENNINGTON COUNTY BANK, APPELLANT, V. ANTON. BAU

- MAN, JR., SHERIFF, APPELLEE.  

Do)GE COITNTY BANK, APPELLEE, V. FRANCES MCGIVERIN, 

APPELLEE; PENNINGTON COUNTY BANK, INTERVENER, 

APPELLANT.  

FILED MAY 23, 1910. No. 16,237.  

1. Replevin: FAILURE TO PROSECUTE: REMEDY or DEFENDANT. In a 

replevin action in the district court, where the plaintiff has 

obtained possession of the property, and fails to prosecute or 

maintain his action, not through lack of jurisdiction, but be.  

cause of a defect in his petition which he declines or fails to 

remedy by amendment, the defendant is entitled to judgment,
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and to a trial of his right of property or possession, for the 
purpose of establishing his damages. Code, sec. 190. Garber v.  
Palmer, Blanchard & Co., 47 Neb. 699.  

2. Judgment: RES JUDICATA. In a suit on the bond given by plaintiff 
in such a case, and whdre there has been no material change of 
conditions, the judgment in the replevin action is res judicata of 
all matters which were or might have been litigated In that ac
tion.  

3. Chattel Mortgages: LIENs: PRIORITIEs. A chattel mortgage duly 
recorded in one state will not, under the doctrine of comity, be 
given priority by the courts of another state, to which the chat
tels are removed by the consent of the mortgagee, over local 
attaching creditors.  

REHEARING of case reported in 85 Neb. 226. Former 
judgment of reversal vacated and judgment of district 
court affirmed.  

BARNES, J.  

This case has been reargued and submitted on a motion 
for a rehearing, and will be treated as though a rehearing 
had been granted. For a statement of the facts, about 
which there is no dispute, reference may be had to our 
former opinion (85 Neb. 226), by which we reversed the 
judgment of the district court and remanded the cause 
for further proceedings.  

Plaintiff contends that our former decision was wrong 
and that the judgment of the district court should have 
been affirmed. It is argued that the judgment in the re
plevin suit, in which the bond sued on in this action was 
given, is a bar to the defenses interposed herein. This 
seems to have been the holding of the district court, which 
resulted in the judgment assailed by this appeal. By our 
former opinion it is held that the judgment in the replevin 
case was not a bar to the defenses interposed in this suit, 
on authority of Campbell v. Urone, 10 Neb. 571, Rodgers 
v. Levy, 36 Neb. 601, State v. Letton, 56 Neb. 158, and 
Reid, Murdoch & Co. v. Panska, 56 Neb. 195. Campbell 
v. Crone, supra, was a case commenced in the county 
court, and was there dismissed for want of jurisdiction.
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On error to the district court the judgment was reversed, 

and the case was brought to this court by a petition in 

error. The judgment of the district court was affirmed, 

and it was held that, where a defendant caused the action 

to be dismissed for want of jurisdiction, he could not 

complain if the court afterwards refused to hear him in 

that action as to his right to the property replevied, or on 

the question of his damages. In Rodgers v. Levy, supra, 

it apeared that A brought an action in replevin against B 

which was dismissed because A did not have the legal 

capacity to sue, and it was held that the judgment of dis

missal for that cause did not bar a future action for the 

same property. In State v. Letton, supra, defendant pro

cured the dismissal of an action of replevin for want of 

jurisdiction, and, following Campbell v. Crone, supra, it 

was properly held that he could not thereafter require the 

court to impanel a jury to inquire as to his rights of prop

erty and possession. Reid, Murdoch & Co. v. Panska, 

supra., was also dismissed for want of jurisdiction, and 

the decision followed the rule announced in the foregoing 

cases.  
We are therefore of opinion that those decisions are not 

in point, and that this case should be ruled by Garber v.  

Palmer, Blanchard & Co., 47 Neb. 699, and Ahlman v.  

Meyer & Schurman, 19 Neb. 63. In Garber v. Palmer, 

Blanchard & Co., supra, construing section 190 of the 

code, which governs the procedure in actions of replevin 

originally commenced in the district court, we said: 

"When a plaintiff in replevin who has obtained the prop

erty fails in his proof or fails to prosecute the action, the 

defendant is entitled to judgment, and to a trial of his 

right of property or possession, for the purpose of estab

lishing his damages." It must be conceded that the dis

trict court had jurisdiction of the replevin action in which 

the bond in question was given. The plaintiff therein 

failed, not for lack of jurisdiction, but because his peti

tion, which he failed to amend, although given leave to do 

so, was demurrable as not stating facts which would en-
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title him to a judgment for the possession of the property 
in controversy. Plaintiff might have rendered its petition 
sufficient by amendment, which it failed to do, and there
fore, under the general rule that a judgment is res judi
cata of every question which was or might have been de
termined in the action in which it is rendered, we are con
strained to hold that the judgment in the replevin action 
was a bar to the defenses interposed in this suit.  

Defendant now contends that, between the time of the 
commencement of the replevin action and the institution 
of the present suit on the replevin bond, there was such 
a change of conditions as would enable it to assert the 
lien of its mortgage as a defense to, or counterclaim, the 
value of its right of possession of the property described 
therein against any judgment obtained in this action. It 
appears, however, that the change of conditions relied on 
arises from the fact that at the time the replevin action 
was commenced defendant's mortgage was not yet due, 
and that prior to the institution of the present suit it had 
become due. We do not think that this was such a ma
terial change of conditions as would entitle the defendant 
to the relief which it now claims. Defendant could have 
amended its petition in the replevin action so as to set 
forth facts which would, at that time, have entitled it to 
the possession of the property described in its mortgage.  
The right of possession was the gist of that action, and 
that right could have been maintained under the facts 
of that case as well before the mortgage became due as 
afterwards. So it is apparent that there has been no 
material change of conditions such as would avoid the 
legal effect of the judgment in that action.  

There is another reason why the judgment of the dis
trict court should be affirmed. The plaintiff now insists 
that its lien as an attaching creditor upon the property 
in question in the replevin action was superior and para
mount to that of the mortgage. This point was not 
brought to our attention on the former hearing, but is 
now urged with much force.
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In Snyder v. Yates, 112 Tenn. 309, 64 L. R. A. 353, it 

was held that a chattel mortgage duly recorded in one 

state will not, under the doctrine of comity, be given 

priority by the courts of another state, to which the chat

tels are removed, over local attaching creditors who had 

no actual notice of it. This rule seems to be supported by 

the great weight of authority in many of our sister states, 
and we are of opinion that where a mortgagee, residing in 

another state where his mortgage is recorded, permits the 

mortgagor to bring the property into this state, a bona 

fide attaching creditor of the mortgagor, without notice, 
will acquire a lien thereon by virtue of his attachment 
sued out in this jurisdiction superior to that of the mort
gagee.  

For the foregoing reasons, our former judgment of re

versal is set aside, and the judgment of the district court 
is affirmed.  

JUDGMENT ACCORDINGLY.  

STATE OF NEBRASKA V. UNION PACIFIC RAILROAD COMPANY.  

FmED MAY 23, 1910. No. 15,988.  

1. Statutes: CONSTRUCTION. The acts of the legislature popularly 

known as the "Railway Commission Act" (laws 1907, ch. 90), 

the "Anti-Pass Act" (laws 1907, ch. 93), and the "Two-Cent Fare 

Act" (laws 1907, ch. 92), follow the mandate to the legislature 

contained in section 7, art. XI of the constitution, are in pari 
materia, and must be construed together.  

2. Carriers: RATES: UNIFORMITY. Under the law in this state, a rail

road company or other common carrier may not exchange trans

portation for services or property by way of barter, uniformity 

of charge being required.  

3. : - - - . To procure uniformity there must be a 

standard measurement. The only standard measure possible in 

order to insure absolute uniformity in the charge is money.  

4. - : - : - . A contract which provides for transpor

tation to be issued in exchange for newspaper advertising or for
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services the value of which Is indeterminate, and which permits 
the amount to be paid for such service to be fixed by agreement 
of the parties, leaves the rate charged for the transportation a 
variable quantity.  

5. -- : - * - A contract by a railroad company to fur
nish to the proprietors of a newspaper, as requested, transporta
tion at the statutory rate (under certain limitations and restric
tions not required in ordinary tickets) in payment for advertis
ing to be furnished "at agreed rates," which agreed rates are not 
specified in the contract, but which are to be settled by the 
parties themselves by another agreement, is In violation of sec
tion 14 of the "Railway Commission Act" (laws 1907, ch. 90, Ann.  
St. 1909, sec. 10662), which prohibits common carriers from 
charging one person a greater or less compensation than another, 
and which prohibits charging "other than the rates fixed and 
established." 

6. - : : - . If the proprietor of one newspaper may 
be selected by the defendant to receive transportation in return 
for such services, while the proprietor of another cannot avail 
himself, at his own option, of the privileges of such a contract, 
then equality and uniformity of charge do not exist.  

7. -- : Such a contract contravenes the intent 
and purpose of the statutes which prohibit unjust discrimina
tions, and which seek to preserve to every individual an equal 
right to the transportation service of every common carrier 
within the state upon equal terms with every other individual.  

ORIGINAL action by the state to enjoin defendant from 
carrying out certain contracts. Injunction allowed.  

William T. Thompson, Attorney General, for plaintiff.  

Nelson H. Loomis, Edson Rich and E. H. Crocker, 
contra.  

LETTON, J.  

This is an original action in this court brought by the 
attorney general in the name of the state and by the 
authority of the Nebraska State Railway Commission to 
enjoin the defendant railroad company and its officers, 
agents, and servants from carrying out certain contracts 
made with the owners of certain newspapers i the state
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of Nebraska providing for the issuance of railroad tickets 
and the furnishing of transportation to certain classes of 
persons named in the contract, for advertising to be fur
nished the railroad company in the newspapers belonging 
to the other contracting parties. A temporary restrain
ing order was prayed for and granted at the time of the 
filing of the petition. It is shown by the evidence that 
the command of the restraining order was obeyed and 
that since its issuance no other contracts of the kind have 
been entered into, the contracts in existence have been 
abrogated, and the transportation issued recalled. The 
defendant railroad company, however, still insists that 
the execution of such contracts and the furnishing of 
transportation '- accordance therewith is not a violation 
of law, and, whiicm obeying the restraining order, insists 
upon its right to have this question determined.  

Before considering the legal proposition involved, it 
will be necessary to summarily state the evidence. A copy 
of a contract entered into with the owner of the "New 
Era" of Kearney is set forth in the petition, and it is con
ceded that contracts entered into with a number of other 
publishers in the state are substantially the same. The 
contract referred to is as follows: 

"Whereas, W. L. Hand, of Kearney, Nebr., is the Presi
dent of the New Era Standard, a daily, semi-weekly, 
weekly, monthly newspaper, published at Kearney, in the 
county of Buffalo, and state of Nebraska, a general weekly 
newspaper, established 1880, having a circulation of 1,000 
copies per issue, desires to enter into a contract with the 
Union Pacific Railroad Co. for advertising in said news
paper as hereinafter provided: Now, therefore, this 
agreement made and entered into upon the second day of 
January, 1908, by and between the said W. L. Hand, as 
party of the first part, and said Union Pacific Railroad 
Co., as party of the second part, witnesseth: That the 
party of the first part agrees to publish in the issue of 
said paper, at agreed rates, from January second, 1908, 
to Dec. 31, 1908, as follows:
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"1st.-Such display advertisements, or lines of local 
notices in the regular local news columns of said paper 
front time to time during the life of this contract, as shall 
be furnished in manuscript or printed copy by the party 
of the second part.  

"2d.-It is agreed that in full payment for the said 
advertising, the said second party shall pay, and the first 
party shall accept nontransferable advertising transpor
tation over the lines of Union Pacific Railroad Co. in the 
state of Nebraska only, to the value of one hundred 
($100.00), the transportation not to be limited beyond the 
time the contract expires, and not extended under any 
circumstances. The Union Pacific Railroad Co. reserves 
to itself the right to limit such transportation to any 
train or class of trains, and to refuse to honor said trans

portation upon any special, limited or fast mail train.  
"3d.-It is understood that no ticket issued under this 

contract shall under any circumstances be used by the 
holder for any part of an interstate journey, and if pre
sented for passage in connection with an interstate jour
ney, shall he void and conductor will lift ticket or tickets 
and collect full fare.  

"4th.-It is also further agreed that the transportation 
above referred to must be requested and used during the 
calendar year, and that no claim for failure so to do will 
be considered. The transportation referred to above is to 
be granted for W. L. Hand, who occupies the posit ion of 
Editor and Manager, family of V. L. Hand, John A.  
Rhone, who occupies the position of Secretary and 
Foreman, and family of A. Rhone on the newspaper above 
mentioned, or in the name of the Wife, Son or Daughter of 
the 'roprietor, Business Manager or Editor of the paper 
above mentioned.  

"5th.-It is understood and agreed that, should said 
transportation be sold, loaned or traded off, or presented 
for passage by any person other than the one whose name 
is written thereon, it shall then he taken up by the con
ductor and not again made good by the party of the sec-
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ond part to the said first party. The misuse of trans

portation may be considered as sufficient cause for the 
cancelation of this contract.  

"6th.-It is also understood and agreed that no addi
tional transportation is to be granted on account of said 
advertisement, and that the conditions specified on each 
ticket are hereby made a part of this contract.  

"7th.-The party of the second part will not pay for 

the publication of its time tables unless such publication 

be specially authorized in writing by the General Pas

senger Agent of Union Pacific Railroad Co.  
"8th.-The party of the second part reserves the right 

to revoke this contract at will, discontinue the advertise
ment, and call in the transportation issued.  

"9th.-If the ownership of said publication be trans

ferred, it is agreed that the assumption of this contract is 
to be made a part of the consideration for said transfer.  

Otherwise this contract shall thereby be canceled and all 

transportation thereunder shall thereby become void.  

"10th.-Should the person or persons to whom trans

portation is issued on account of this contract sever his 

or her connection with said paper from any cause what

ever, then the transportation held by such person or per

sons shall be surrendered to the party of the second part 

at once and no transportation issued for any other person 

or persons on account of said paper until after the said 
transportation has been returned. It is also agreed that 

a copy of each issue of said paper shall be mailed free to 

agent of said Co. at Kearney, Nebr., and Chas. Ware, 
Superintendent at Omaha, Nebr., and also one to E. L.  

Lomax, General Passenger Agent, at Omaha, Nebr. All 

requests for transportation must be made through the 

agent above.  
"11th.-This contract expires Dec. 31, 1908.  
"In witness whereof, the said first party has hereunto 

set his hand and seal, and the said party of the second 

part has caused this contract to be executed by its General 
Passenger Agent upon the second day of January, 1908.  

6
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(Signed) New Era Pub. Co, by W. L. Rand, Pres. Union 
Pacific Railroad Co. By (Signed) E. L. Lomax, General 
Passenger Agent. Darlow." 

The testimony of the employee in charge of the adver
tising department of the defendant in regard to the cus
tomary dealings with newspaper owners under the con
tract is to the effect ihat the advertisements placed in all 
such newspapers are to be charged at the regular rate 
charged by the newspaper in each case to the public gen
erally for the same service, which would vary in different 
localities; that a statement or bill would be rendered by 
the publisher for the advertising done, and that the trans
portation issued (lid not exceed the value of the advertis
ing when the transportation was measured at the rate of 
two cents per mile; that it was not issued when the ad
vertising was placed, but after the advertising had been 
run, and the statement of the amount due followed; that 
the transportation issued did not exceed the amount of 
the bills rendered, and that special forms of trip, 500-mile, 
and 1,000-mile tickets were issued under these contracts.  
It is also shown that the railroad company had no per
mission or authority from the railway commission to eiter 
into the contracts, either before or after their execution.  

The attorney general contends that the contracts and 
the tickets issued in conformity therewith constitute a 
violation of the acts popularly known as the "Hailway 
Conunission Act" (lnws 1907, ch. 90, Ann. St. 1909, secs.  
10649-10663), the "Anti-Pass Act" (laws 1907, ch. 93, 
Ann. St. 1909, sees. 10664, 10665), and the "Two-Cent 
Fare Act" (laws 1907, ch. 92, Ann. St. 1909, sees. 10618, 
10619), and that the transportation issued under the 
contract constituted a special rate, an unjust discrimina
tion, and an unreasonable preference, as defined by said 
acts. He takes the broad ground that transportation 
furnished by a railroad company for any consideration 
other than a money consideration, to an adult, and at a 
rate other than two cents per mile, constitutes an unjust 
discrimination prohibited by law.
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The defendant contends that, under the contract, the 

railroad company paid for the advertising furnished at 

the regular published and current rates by credits upon 

its books for the amount furnished, and that the traus

portation was paid for at the full legal rate of two cents 

per mtile by such credits; that the Nebraska law is de

signedly different from the interstate commerce acts, in 

that it does not prohibit "different" compensation for 

transportation, and does not limit payment to cash only; 

that if the act had regulated the medium of payment it 

would have been unconstitutional; that there was no at

tempt to discriminate, or to violate the two-cent fare law, 
and that what was done had .no such effect.  

The sections of tie statutes (Ann. St., 1909) controlling 

the case are as follows: 
Section 10618. "It shall be unlawful for any railroad 

corporation operating, or which shall hereafter operate, a 

railroad in this state to charge, collect, demand, or re

ceive for the transportation of any passenger over twelve 

years of age, with baggage, not exceeding two hundred 

pounds in weight, on any train over its line of road in the 

state of Nebraska, a sum exceeding two cents per mile, 
provided, that no railroad company shall be required to 

sell any ticket for less than five cents." 

Section 10662, so far as applicable, is as follows: "If 

any railway company or common carrier subject to the 

provisions of this act, directly or indirectly, through or 

by its agents, officers or employees, by any special rate, 
rebate, drawback. or other device, shall charge, demand, 
collect or receive from any person, firm or corporation, a 

greater or less compensation for any service rendered, or 

to be rendered by it than it charges, demands, collects, or 

receives from any other person, firm, or corporation for 

doing a like and contemporaneous service, the same shall 

constitute an unjust discrimination, which is hereby for

bidden and declared to be unlawful. (a) If any railway 

company or common carrier subject to the provisions of 

this act, through or by its officers, agents, or employees,
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makes or gives any undue or unreasonable preference or 
advantage to any particular person, company, firm, cor
poration or locality, * * * the same shall constitute 
an unjust discrimination, which is hereby prohibited.  * * * (f) Any officer, agent or employee of any rail
way company or common carrier subject to the provisions 
of this act, who, by means of false billing, false classifica
tion, false weight, or by any other device, shall suffer or permit any person or persons to obtain transportation for 
property at less than the regular rates then in force on 
said line of said railway company or conmuon carrier, or any part thereof, or who, by means of false billing, false classification, false weighing, or by any device whatso
ever, shall charge any person, firm or corporation for the transportation of property other than the rates fixed and established, upon the line of said railway company or common carrier, shall be guilty of a misdemeanor." 

Section 10664, prohibiting free transportation, should 
also be considered as bearing upon legislative policy in this regard. These provisions of the statutes, though 
forming parts of separate acts, enacted at different times, treat of the same subject matter. They form stages in the progressive development of legislation seeking to correct 
abuses which formerly existed. They carry out specif
ically the mandate to the legislature given by section 7, art. XI of the constitution, that "The legislature shall 
pass laws to correct abuses and prevent unjust discrimi
nation and extortion in all charges of express, telegraph 
and railroad companies in this state and enforce such laws by adequate penalties to the extent, if necessary for that purpose, of forfeiture of their property and franchises." They are, therefore, in pari materia and must be construed together. State v. Omaha Elerator Co., 75 Neb.  637; State v. Jlartyn, 82 Neb. 225.  

The statute provides that the carrier shall not collect or receive "a greater or less compensation" from one person than from another. The railway commission act cominanded all railway companies in Nebraska to file with
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the railway comunission scheduled rates and charges in 

effect on their lines in the state of Nebraska on January 

1, 1907, which rates should be the rates and charges in 

force and effect unless changed by the railway commis

sion in conformity with procedure provided for in the 

act. The rate of charge for passenger transportation was 

also fixed by statute. These rates and charges are ex

pressed and measured by dollars and cents. If a railway 

company can adopt the principle of barter and receive in 

return for its service specific articles the value of which 

may vary from day to day, and often may be uncertain, 

the magnitude of the task of ascertainment of th value 

of each article alone would render the regulation of rates, 
so as to prevent discrimination, absolutely impossible.  

To procure uniformity there must be a standard measure

ment. The only measure possible in order to insure ab

solute uniformity in the charge is the standard medium 

of exchange and measure of value--money.  
But, it is contended, although the rate charged for ad

vertising varies in different localities, yet the amount 

charged in each instance is the regular current rate 

charged to the public generally in that locality, and that, 
since the railway company would be required to pay this 

rate in money for the qa vertising furnished, it is not dis

erimination to pay for it in transportation at the statu

tory rate.  
This argument loses sight of two considerations: First, 

that no price or rate of charges for the advertising is fixed 

in the contract. The publication is to be "at agreed rates," 

leaving the parties free to fix for themselves by agreement 

the value of the service rendered and the price to be paid.  

It is true that the witness testifies that the agreement has 

always been the same as the current rate for advertising 

in the locality, but there is nothing in the contract which 

requires the price agreed upon to be the current rate to 

the public generally. A contract which permits trans

portation to be issued in exchange for a product or for 

services, the value of which is indeterminate, and which
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leaves the charge to be fixed by agreenent of the parties, 
plainly leaves the price of the transportation a variable 
quantity. The price of the ticket would vary exactly as 
the price of the advertising varied. If the parties agree 
upon a high rate of advertising, they agree to a low rate 
for transportation, and vice re. It could niever have 
been the intention of the legislature to perilit such an 
opportunity to evade the terms of the law. (iving the 
defendant credit for acting in good failhi, as its witness 
testifies, in making the contracts comnpblined of, and in 
making agreements thereafter to pay for advert ising at 
current prices, still to uphold such contracts would open 
a door which in the hands of designing Wesons might 
operate to nullify the most essential and he(neficial pro
visions of this legislation. Fuion P. R. Co. v. Goodridgc, 
149 U. S. 680; United States v. Atchison, T. & S. F. R.  
Co., 163 Fed. 111.  

Furthermore, there is no proof that any persons or 
corporations, other than the favored persons vithi whiom) 
the railroad company is willing to enter into siuc'h con
tracts, may avail themselves of the privilege of pIaying for 
transportation for themselves or for their eilvees or 
members of their respective families hy the use of their 
advertising pages. If the proprietor of one IiNwspaper 
may be selected by the defendant to receivc I rainiiportationi 
in return for such services, while the proprietor of an
other cannot avail himself, at his own option, of the priv
ileges of such a contract, then certainly equolily a ind uni
formity of charge, which is required by hot i eonniion law 
and statute, do not exist (Henuffee v. Pollund G R. R.  
Co., 52 N. H. 430; Sandford v. (atairiusie, W. t- IV. R. Co., 
24 Pa. St. 378), while if money were the only con!sidera
tion and the same rate were charged, each would stand 
exactly upon the same footing.  

The defendant insists that the only advantage that it 
derives from these contracts is that it thereh sells frans
portation to persons who otherwise might not purchase it; 
but, if persons belonging to a certain class are indnced
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to purchase transportation in excess of that which they 

would buy for cash, it is plain that the inducement must 

be sufficiently strong to cause them to believe that they 

are receiving transportation for a less amount than if 

they paid for it in money, or that they are receiving ad

vertising patronage not otherwise to be had. There evi

dently must be some advantage accruing to the contract

ing parties, or each of them must think so, else they would 

not enter into the contract.  
If the newspaper owner is of the opinion that, 

under the contract, in return for advertising at current 

prices to the public generally, he is receiving transporta

tion upon the same basis and under no other or greater 

limitations than the public generally, he is in error. In 

addition to the limitations expressed in the contract itself 

that the transportation shall not be limited beyond the 

time the contract expires, and not extended under any 

circumstances; that it cannot be used for any part of an 

interstate journey, and if presented for passage in con

nection with an interstate journey shall be void; that if 

the ownership of the publication is transferred, unless the 

contract is assumed, all transportation thereunder shall 

thereby become void, it is provided in the 500 and 1,000

mile ticket issued thereunder that in case the holder 

severs his connection with the publication on account of 

which the ticket is issued, or in case the advertising con

tract under which it is issued shall be canceled, all fur

ther rights under the contract to the use or possession of 

the ticket are surrendered, and the same may be taken 

up wherever found.  
A somewhat similar contract, made with reference to 

Munsey's Magazine, was under consideration in the case 

of United States v. Chicago, 1. & L. 1R. Co., 163 Fed. 114, 

although the contract in that case was less objectionable 

than that under consideration, being specific with regard 

to the cost of the advertising. It specified the amount of 

advertising space to be furnished in exchange for tickets 

to the value of $500, while this contract leaves the whole



40 NEBRASKA REPORTS. [VOL. 87 
State v. Union P. R. Co.  

matter of price open to future agreement. The court say: 
"Indeed, if it is taken at its cash value, why should the 
transportation be limited as specified in the contract? If 
the magazine is paying $300 to the defendant, why does it 
accept transportation both of less and different value thaii 
it would accept if it bought its tickets with money? Why 
embarrass itself with menacing pains and penalties for 
failure to observe all the conditions of the special con
tract, when by the use of cash it may travel and give no 
concern to technical limitations? It seems fair to con
clude that either the advertising is of less than cash value, 
or the advertisers are grossly imposed upon by the rail
road." The court further point out that in that contract, 
as in this, there is no provision requiring that the adver
tising must have been furnished before the transportation 
is given, and shows that the publisher could under the 
contract demand the tickets at once if he chose and at the 
beginning of the term, and therefore in the mere matter 
of interest the rate would be less and different from that 
which is published.  

The principal point urged in the oral argument by counsel for defendant was that, since the statute does not prohibit receiving a "different" compensation, the con
tract is not in violation of the statute. Counsel urges that the case of United States v. Chicago, I. <6 L. R. Co., supra, is based upon the peculiar language of the Hepburn act (34 U. S. St. at Large, pt. 1, ch. 3591, p. 584), whereby the word "different" was added to the words "greater or less compensation" in the Elkins act, but we do not so understand the decision in this case. While the writer of the opinion discusses the change in the statute, and holds the facts bring the case within the terms of the lepburn act, lie does not say that the contract does noL violate the Elkins act. But, regardless of what the decisions of the federal courts have been upon the Elkins act, under the provisions of section 10662 of the Nebraska statute, it is 

an infraction of law "by any device whatsoever" to "charge 
any person, firm or corporation for the transportation of
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property other than the rates fixed and established." The 

difference between the meaning of a statute which pro

hibits a "different" compensation and one which prohibits 

a charge "other than the fixed and established rates" is to 

the writer imperceptible, and the reasoning applicable to 

one statute seems to apply with equal force to the pro

visions of the other. Moreover, in Armour Packing Co. v.  

United States, 209 U. S. 56, 72, the Elkins act (32 U. S.  

St. at Large, pt. 1, ch. 708, p. 847) is construed, and it is 

said: "The Elkins act proceeded upon broad lines and 

was evidently intended to effectuate the purpose of con

gress to require that all shippers should be treated alike, 
and that the only rate charged to any shipper for the same 

service under the same conditions should be the one es

tablished, published and posted as required by law." We 

think the purpose of the acts identical, and construe the 

Nebraska statute to have the same intent, and to make 

the same requirements in this behalf.  

To sum up, when it is considered that, although the 

transportation is said to be sold at the rate of two cents 

per mile, it is, in fact, hedged about by many restrictions 

and limitations not contained in the tickets offered for 

sale to the general public for the same price in cash; con

sidering, also, that the privileges, if any, and whatever 

they may be, under the contract, are not open upon the 

same terms to all persons engaged in the publication of 

newspapers within the state; considering, also, the fact 

that the amount to be paid for the advertising, and there

fore necessarily the amount to be paid for transportation 
under the terms of the contract, may be fixed at what

ever rate the parties subsequently agree upon, it seems 

obvious that the contract runs counter to the intent and 

purpose of the constitution and statutes quoted. These 

seek to prohibit unjust discriminations, either direct or 

indirect; they are designed to take away from a public 

carrier the power of arbitrary selection of persons or cor

porations as the objects of its favor or disfavor; they seek 
to preserve to every individual an equal right to the trans-
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portation service of every conmon carrier within the state 
upon equal terms with every other individual. As was 
said of the interstate commerce act (32 U. S. St. at Large, 
pt. 1, ch. 708, p. 847) of 1903 by Mr. Justice White, in 
Yew York, N. Hf. & H. R. Co. v. Interstate Commerce Com
mission, 200 U. S. 361, 391: "It cannot be challenged that 
the great purpose of the act to regulate commerce, whilst 
seeking to prevent unjust and unreasonable rates, was to 
secure equality of rates as to all and to destroy favorit
ism; these last being accomplished by requiring the pub
lication of tariffs and by prohibiting secret departures 
from such tariffs, and forbidding rebates, preferences and 
all other forms of undue discrimination. To this extent 
and for these purposes the statute was remedial aild is, 
therefore, entitled to receive that interpretation which 
reasonably accomplishes the great public purpose which 
it was enacted to subserve." 

We are convinced that (to adopt the language of Mr.  
Justice Day in American Express Co. v. United States, 
212 U. S. 522, 532, decided February 23, 1909): "In the 
absence of express exceptions, we think it was the inten
tion of congress (the legislature) to prevent a departure 
from the published rates and schedules in any manner 
whatsoever. If this be not so, a wide door is opened to 
favoritism in the carriage of property." The fundamental 
principles covering. the duties of common carriers to the 
public in respect to equal privileges have been clearly 
elucidated in the following cases, and are so well settled 
as to make quotation needless, but the opinions are worthy 
of careful consideration: Messenger v. Penusylvania R.  
Co., 36 N. J. Law, 407; M'Neill v. Durham & C. R. Co., 
132 N. Car. 510; New York, N. H. & H. R. Co. v. Inter
state Commerce Commission, supra; Tnited States v.  
Wells-Fargo Express Co., 161 Fed. 606.  

Even though, as it pleads, the defendant may have en
tered into these contracts with no intention of violating 
the law, and has obeyed the restraining order of the court, 
yet the practice was pernicious and was an unlawful dis
crimination under the statute.
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The prayer of the petition for a permanent injunction 

against defendants must be allowed.  

INJUNCTION ALLOWED.  

ROSE, J., not sitting.  

HITCHCOCK COUNTY V. JOHN W. COLE ET AL., APPELLANTS; 

CONRAD WAGNER, APPELLEE.  

FILED MAY 23, 1910. No. 15,992.  

Judgment: VACATING. A district court has no jurisdiction to vacate 

its own judgment in a cause after the term at which such judg

ment was rendered, except by petition in equity, or in accord

ance with the provisions of section 602 of the code.  

Appeal from the district court for Hitchcock county: 

ROBERT C. ORR, JUDGE. Reversed with directions.  

C. H. Boyle and C. E. Eldred, for appellants.  

Johi W. Cole and Morla, Ritchie & Wolff, contra,.  

LETTON, J.  

At the April, 1906, term of the district court for Hitch

cock county a decree was entered in this action allowing 

certain real estate to be redeemed from a tax foreclosure 

sale, upon the appellants, the executrices of the estate of 

William Keeler, deceased, paying to Conrad Wagner, the 

purchaser at the sale, who had purchased the premises for 

the sum of $451 the sum of $225, being the amount of the 

tax lien and costs, and giving Wagner judgment against 

Hitchcock county for $226, being the amount of purchase 

money paid by him in excess of the amount of the tax 

lien and costs.
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On an appeal from this judgment by Hitchcock county, 
it was decided by this court (Hitchcock Coun ty v. Cole, 
80 Neb. 375) that 1' c judgment against IIitchcock county 
was erroneous, that Wagner should have been reimbursed 
for the full amount of the purchase money, but that the 
order should have been against the persons seeking to re
deem, and not against the county. The judgment of the 
district court was reversed and the cause remanded. On 
March 12, 1908, after the cause had been remanded, a mo
tion was filed in the district court by Wagner, moving the 
court to set aside and vacate the order made in April, 1906, allowing the executrices to redeem for $225 upon 
the payment into court by Wagner for their use the sum of 
$223 and costs, or that the balance of $407.24 still due him 
under the laws of the state be declared a first lien on the 
premises, and execution awarded. Objections to the juris
diction of the court were filed by the executrices on the 
ground that the decree sought to be set aside was entered 
April 19, 1906, the motion was not filed until April 12, 
1908, and at a subsequent term, and that the court had no 
power to vacate, set aside or modify the former decree at 
this time. These objections were overruled, and the mo
tion was sustained. The order allowing redemption on 
payment of $225, made at the April, 1906, term, was set 
aside, and it was ordered that unless the defendants seek
ing to redeem shall pay to Wagner within 40 days the sum 
of $407.24, balance due on purchase price, and costs, the 
same is declared a first lien on the premises, and if not 
paid within 40 days that the order vacating the order of 
redemption shall be deemed final. Exceptions were dulv 
taken to the several rulings, and the executrices have appealed from this order.  

The order is clearly erroneous. The decree rendered at 
the April, 1906, term, fixing the amount to be paid to 
Wagner in order to redeem from the sale, was not ap
pealed from. The only appeal taken was by Hitchcock 
county from the judgment against it and in favor of 
Wagner. The decree rendered upon the issues raised be-
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tween Wagner and the defendants seeking to redeem was 
not affected by this appeal. Polk v. Govell, 43 Neb. 884.  
The matters in controversy between Wagner and such de
fendants were adjudicated by this decree, and, no appeal 
having been taken by either of these parties therefrom, the 
decree, after the expiration of the term at which it was 
rendered, could not be opened up or set aside except for 
one of the grounds mentioned in section 602 of the code, 
or by an original action in equity founded upon some rec
ognized ground for equitable relief. Sherman County v.  
Nichols, 65 Neb. 250; McGrew v. State Bank, 60 Neb. 716; 
Dillon v. Chicago, K. & N. R. Co., 58 Neb. 472.  

So far as it determined the amount necessary to be paid 
into court for Wagner's benefit in order to redeem, this 
decree was erroneous. Smith v. Carnahan, 83 Neb. 667; 
Butler v. Libe, 81 Neb. 740, 744; Clarence v. Cunningham, 
86 Neb. 434. But the court had jurisdiction to render it.  
It might have been reversed or modified upon an appeal 
by Wagner, but it was not appealed from by him. The 
appeal taken by Hitchcock county did not affect the issues 
between these parties, nor the order allowing redemption; 
hence, it had no effect upon this order. Ncbraska Hard
ware Co. v. Hm phrey Hardware Co., 81 Neb. 693. The 
result is unfortunate to Mr. Wagner, but the mistake was 
made in the former decree, which he was apparently satis
fied with at the time. If doubtful of the result, he might 
have brought up the validity of the former order or decree, 
and had it determined at the same time that the appeal 
of the county from the judgment against it was deter
mined, but this he failed to do.  

The district court had no authority at the time it acted 
to set aside the former decree. Its judgment, therefore, is 
reversed and the cause remanded, with directions to set 
aside and vacate the order of October 12, 1908, and to re
instate the decree rendered April 19, 1906.  

REVERSED.
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IN RE ESTATE OF CHARLES SCHUCK.  

LIzZIE JONES, APPELLANT, v. ESTATE OF CHARLES SCHUCK 

ET AL., APPELLEES.  

FILED MAY 23, 1910. No. 15,997.  

Wills: CONSTRUCTION. A widow who served as executrix under the 
will of her deceased husband held not answerable to his children 
in her final account for the income arising after his death from 
the estate of which he died seized, where he disposed of his 
property as follows: "I hereby bequeath and grant to my be
loved wife, Augusta Johanna Schuck, all my personal and real 
estate of which I shall die possessed, to be used by her for her 
support and her dependent children, but not to be sold or 
wasted, but to use the income of it as heretofore directed," and 
"after the death of my wife it is my will that the said personal 
and real estate shall be divided equally between my eleven 
children." 

APPEAL from the district court for Clay county: LESLIE 
G. HURD, JUDGE. Affirmed.  

John C. Stevens, for appellant.  

S. W. Christy and L. E. Gottle, contra.  

ROSE, J.  
This appeal requires an examination of the following 

provisions of the duly probated will of Charles Schuck, 
deceased: 

"First, I hereby constitute and appoint my beloved 
wife, Augusta Johianna Sehuck, executrix of this my last 
will and test ament, directing her to pay all my lawful 
debts and funeral expenses and to dispose of the balance 
of my estate as hereinafter directed.  

"Second, I hereby bequeath and grant to my beloved 
wife, Augusta Johauna Schuck, all my personal and real 
estate of which I shall die possessed, to be used by her for 
her support and her dependent children, but not to be sold 
or wasted, but to use the income of it as heretofore di
rected.

[Vol,. 87
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"Third, after the death of my wife it is my will that the 

said personal and real estate shall be divided equally be

tween my eleven children, to wit: Mrs. Lizzie Jones, In

land, Neb.; Mrs. Anna Bertha Scherwitz, Inland,. Neb.; 

Mrs. Ida Guthrie, Denver, Colo.; Mrs. Louisa Schlick, 

Clay Center, Neb.; John Schuck, Inland, Neb.; Mrs. Mary 

Schmidt, Spring Ranche, Neb.; Eddie Schuck, Inland, 

Neb.; Charles Schuck, Inland, Neb.; Clara Schuck, Inland, 

Neb.; Herman Schuck, Inland, Neb.; Maude Schuck, In

land, Neb." 
Testator's widow qualified as executrix, and the mean

ing of the will was first called in question in the county 

court of Clay county by objections to her final account 

and to her being discharged. Her final account showed 

there remained in her hands as unexpended proceeds of 

testator's personalty, after payment of debts and expenses 

of administration, the sum of $1,153. Executrix did not 

account for the interest on that sum nor for the rents and 

profits of the real estate of which testator died seized.  

The objections were founded on these propositions: The 

executrix, under the terms of the will, is responsible as 

trustee to testator's children for all of the estate not 

necessary for the support of herself and dependent chil

dren, including the income from both personal property 

and real estate. Out of the income not necessary for such 

support she cannot create for her individual benefit a sep

arate estate which, at her death, may not be distributed 

according -to the terms of the will. For the purpose of 

executing her trust she should be continued in her office 

of executrix until a trustee is appointed to administer 

the trust or until her life estate is terminated by her death.  

These propositions were all rejected by the county court 

in passing on the objections to the final report of the ex

ecutrix. The result was that her account was confirmed 

and she was discharged with the balance of the proceeds 

of the personalty in heri hands, and as a life tenant site 

was left in control of all of the realtY of which testator 

(lied seized. Testator was twice married. Executrix was
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his second wife. Lizzie Jones was the issue of the first 
marriage, and the other children named in his will were 
the issue of the second. It was Lizzie Jones who filed the 
objections in the county court. When they were over
ruled, she appealed to the district court for Clay county.  
The ruling there was likewise adverse to her, and as ap
pellant she is now in this court urging the same objections 
and asking for the reversal of the judgment of the district 
court, where the decision was practically the same as in 
the county court, except that executrix was required to 
give a bond to account to testator's children for the un
expended balance of the proceeds of testator's personal 
property. Of this requirement, however, the executrix 
makes no complaint.  

The following facts are established by. stipulation: The 
rental value of the real estate of which testator died 
seized is $800 a year. The amount of money on hand as 
shown by the report of the executrix is $1,153, and is all 
of the personal estate left by testator at the time of his 
death, except what was applied by executrix to the pay
ment of his debts and expenses of administration. Testa
tator left eleven children, four of whom are minors. One 
of them is feeble-minded and will require constant care 
during life. In this situation the will of the husband and 
father is: "I hereby bequeath and grant to my beloved 
wife, Augusta Johanna Schuck, all my personal and real 
estate of which I shall die possessed, to be used by her 
for her support and her dependent children, but not to 
be sold or wasted, but to use the income of it as hereto
fore directed"; and "after the death of my wife it is my 
will that the said personal and real estate shall be divided 
equally between my eleven children." It seems clear that 
what testator willed was the personal and real estate pos
sessed by him at the time of his death. The language used 
does not evince an intention to will the children any of the 
income arising after his death from either the personalty 
or realty. What he gave his wife for the support of her
self and dependent children was described in his own
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words as "my personal and real estate of which I shall 

(lie possessed, to be used by her for her support and her 

dependent children, but not to be sold or wasted, but to 

use the income of it as heretofore directed." What he 

gave to his children, after the death of his wife, was "said 

personal and real estate," referring to the words pre

viously used, namely: "My personal and real estate of 

which I shall die possessed." An intention to will the 

children that part of the income, if any, not necessary for 

the support of the widow and dependent children, is 

nowhere expressed; but the entire will, when considered 

in connection with the facts disclosed, indicates a purpose 

on part of the testator to give to his children, subject to 

the life estate of the widow, the estate, both real and per

sonal, of which he died seized, after payment of the debts 

and expenses of administration. Under this interpreta

tion of the will the executrix is not fequired to account 

to any of the children for any part of the income arising 

after the death of testator from the estate of which he 

died seized. This conclusion requires an affirmance of the 

judgment of the district court.  
AFFIRMED.  

SWAN OLSON, APPELLEE, V. FLORENCE C. IHANIKA, ADMIN

ISTRATRIX, ET AL., APPELLANTS.  

FILED JUNE 10, 1910. No. 16,041.  

1. Specific Performance: EVIDENCE. In an action against the widow, 

who was the administratrix of the estate of her deceased hus

band, and his heirs at law, for the specific performance of a 

contract by which it was alleged that plaintiff borrowed of the 

deceased the money to purchase the land in question, which was 

paid for the land by the deceased, and the title taken by him as 

security for the payment of the money loaned, the evidence is 

examined and found to be sufficient to sustain a finding and de

cree in favor of plaintiff.  

7i
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2. Appeal: AMENDMENT ArEB JUDGMENT. The action was prosecuted 
by plaintiff in his own name and on his own behalf, but there 
was some evidence tending to show that the purchase was in
tended for his minor daughter. Instead of ordering the deed 
made to plaintiff, the court directed that it be made to his said 
minor daughter. Whereupon plaintiff by leave of court amended 
his petition to correspond with the decree. Held, That the ir
regularity, if there were such, not being to the prejudice of 
defendants, they could not be heard to complain.  

APPEAL from the district court for Thurston county: 
Guy T. GRAVES, JUDGE. Affirmed.  

Thomas L. Sloan and W. S. Summers, for appellants.  

Howard Saxton and Harry L. Keefe, contra.  

REESE, C. J.  

This action was originally commenced against the 
widow and heirs of Adolph J. Hanika, deceased, by plain
tiff in his own behalf, whereby he sought the specific per
formance of an alleged contract with said Adolph J.  
lanika, deceased, for the purchase of the southeast quar
ter of the northeast quarter of section 31, township 25, 
range 7, in Thurston county. It was alleged in the peti
tion, in substance, that on or about the 1st day of August, 
1903, they mutually entered into an oral agreement 
whereby the said Adolph J. Hanika was to and did loan 
to plaintiff the sum of $1,332 for the purchase of the land 
from the then owner; that the rate of interest agreed to 
be paid was 10 per cent. pc - annum, and that to secure 
the same the title to said property was to be taken in the 
name of said Hanika to be held in trust until said prin
cipal sum and interest were paid, when said Hanika was 
to convey the property to plaintiff; that the land was pur
chased, the money being furnished by Hanika, and upon 
the completion of said purchase plaintiff entered into the 
possession of the same under said contract, and had paid 
the interest due from time to time, and offered to pay the
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principal in full, but that the defendant Florence C.  
Hanika, the widow of said Adolph J. Hanika, deceased, 
and administratrix of his estate, refused to accept the same 
and refused to make the conveyance. After due service of 
summons upon all defendants a guardian ad litem was 
appointed for the minor defendants, when he and the 
other defendants answered by general denials. The full 
amount of the alleged purchase price, with interest then 
due, together with certain items of expense paid by 
Kanika in completing the purchase, was tendered and 
paid into court. A trial was had in the district court, 
which resulted in a finding and decree against defendants, 
but that the purchase was made by plaintiff for his minor 
daughter, Blanche Olson, and it was ordered that the land 
be conveyed to her, instead of to plaintiff. After the ren
dition of the deeree plaintiff asked and obtained leave to 
amend his petition to conform to the decree and facts 
proved, by alleging that the purchase was made for the 
benefit of Blanche Olson, plaintiff's minor daughter, and 
the amended petition was filed. Defendants appeal.  

Owing to the decease of Adolph J. Hanika, the testi
mony of plaintiff as to the transaction between t n was 
excluded, and the oral evidence in support of 1 aintiff's 
claim is quite meager. There is, however, evW ace in its 
support which is probably sufficient to sustair the decree.  
The fact of plaintiff's possession of the land, as.well as 
the payment by him of certain sums claimed to have been 
paid as interest, is well established, but it is contended by 
the defense that the possession was that of a tenant and 
the payments were cash rental. The evidence support
ing this contention by the defense is very slight. In fact 
there is no proof that plaintiff ever agreed that the pay
ments were for rent. A son of the deceased was called as 
a witness by the defense, and he testified to a conversa
tion between plaintiff and his father in August, 1905, 
which would seem to indicate that there was something 
between the parties of the nature of a contract of the kind 
claimed by plaintiff. The witness was asked to state the
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conversation, when lie answered: "Well, -AIr. Olson came 
over there (to Ianika's home) to get some money on 
day; it was in August, and him and father were down to 
the barn, and they were talking over this land deal, and 
my father said lie thought this land would le a good in
terest on his money. Mr. Olson said lie would like to have 
the land if lie was aible to buy it." lie was then asked: 
"State what your fatier then said?" Answer: "le said 
if MIr. 0lson could pay.him in reasonable time for the 
land lie could have it." This conversation was not in
(uired into with any degree of part icularity, and for some 
reason plaintiff was not permitted to testifv coicerning 
it. It is probable that as persuasive evidence as any in
troducel were ceTai entries in the eCCount book of the 

deceased, shiowiig his account with plaintiff. These en
tries are as follows: "Aug. 7, mioney loaned on land hid, 
$33:3.00; Se;t. 19, money loiiiel on land (Preston), 
$999.00; Sept. 19, mo )ney paid for making deed, $2.50: 
(without (10e), tiling deed, 15 ct." The land in questio 
was shown to 1w what is known as the "Preston" land 
It is adjoining the farm of plainlitf, and remote from thait 
owned by dleceased at the t ime.  

As we have seen, there was soie evidence tending to 
show that the plluhpise was made for, or rather that plain 
tiff intended the laid for, his daughtei, Blanche Olson.  

Out of abunudait cation, perhips, the court ordered the 
convevannce to h made to her. The revon for this part 

of the deice, vs'de from that evi(lence, is not shown by 
the record. Plaint itf soighlt to correct the irregullaritY 
by amending his petition so as to make it conform to ti 
facts and degree. Without inquiring into the regularity 
of this proceing, it must he enough to say that plaintitT 
is content with the decreo, aii we are unable to discover 
how it can he pirejulicial to defendants, and we can dis
cover no reason for molestiig it.  

The decree of the district court is 
AFi.I1 E).
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NICHOLAS F. THORMAN, APPELLANT, V. ANDREW BRYNGEL

SON, APPELLEE.  

FRLED JUNE 10, 1910. No. 16,083.  

1. Libel and Slander: PROVINCE OF COURT AND JURY. In an action for 

slander it is for the court to decide in the first instance whether 

the alleged defamatory language used was slanderous per se if it 

were susceptible of the meaning attributed to It by the plaintiff 

in his petition, but for the jury to say whether the defendant by 

the use of the language intended to convey the idea to those who 

heard him that plaintiff was guilty of the crime alleged to have 

been committed and to so charge him.  

2. : QUESTION FOR JURY. It was alleged in the petition, with 

proper innuendo, that defendant asked plaintiff in the presence 

and hearing of other persons if he stole corn, stating that his 

(defendant's) corn had been stolen, whereupon plaintiff asked 

defendant if his meaning was to charge him with the crime of 

stealing the corn, when defendant answered, "I mean just what 

I say," and plaintiff again Inquired if defendant meant to accuse 

him of stealing the corn, when defendant answered, "There is 

very strong evidence that you did." Language charging one, in 

the presence of others, with stealing corn is actionable per se as 

matter of law. As to whether, by the language used (if so used), 

defendant intended to charge plaintiff with the crime of stealing 

corn is a question of fact to be decided by the jury.  

3. - : PETITION. A petition, the charging part of which is set 

out in the opinion, is held to state a cause of action, and that 

a general demurrer thereto was improperly sustained.  

APPEAL from the district court for Cuming county: 

GUY T. GRAVES, JUDGE. Reversed.  

A. R. Oleson, for appellant.  

Hunker & Krake, contra.  

REESE, C. .  

This is an action for slander, instituted in the district 

court for Cuming county. The body or charging part of 

the petition is as follows: 

"(1) Your said plaintiff is a resident and inhabitant
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of the county of Cuming, in the state of Nebr~aska, living 
near Wisner, in said county, where he has resided for a 
number of years last past; that he is a farmer by occupa
tion, but is not the owner of land but is a renter of land.  

"(2) That on the 16th day of December, 1908, the said 
defendant, wickedly intending to injure the plaintiff in 
his good name and reputation, accosted the said plaintiff 
in the village of Wisner, Nebraska, in the presence of 
divers and numerous persons and in their hearing, falsely 
and maliciously did speak and publish of and concerning 
the said plaintiff false and defamatory words as follows: 
'Say, Nick (meaning this plaintiff), do you (meaning this 
plaintiff) steal corn?' That when said defendant accosted 
your said plaintiff in that manner, your said plaintiff 
considered that the said defendant was joking, and that 
he thereupon jokingly replied that, 'Yes, I steal corn 
every day if I can.' That the defendant thereupon con
tinued and your said plaintiff then observed that the said 
defendant was angry and was not joking nor jesting in 
the manner as plaintiff first supposed; that said defend
ant thereupon said, 'Well, we had some corn stolen' 
(meaning thereby that he and his brother had had some 
of their corn stolen); that your said plaintiff replied, say
ing, 'Well, you (meaning defendant) don't mean to say 
that I stole your corn, do you?' That defendant then re
plied to said plaintiff, saying, 'I mean just what I say,' 
to which your said plaintiff replied, saying to said defend
ant, 'Andrew (meaning defendant), you (meaning defend
ant) don't accuse me of that, do you?' That thereupon 
the said defendant replied, saying, 'There is very strong 
evidence that you (meaning plaintiff) did.' That all of 
his conversation and false and defamatory charges were 
made by said defendant of and concerning plaintiff in a 
public and angry and insolent manner in the presence and 
hearing of divers persons who understood the same, and 
that by the words aforesaid the said defendant then and 
thereby publicly charged the said plaintiff with stealing 
corn from their premises; that said charge was wholly
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false and unfounded and was so spoken and published by 

the said defendant to the great and lasting injury of your 

said plaintiff." 
To this petition defendant filed a general demurrer, 

which was sustained by the court, and, plaintiff electing 

to stand upon his petition as filed, the action was dis

missed at his costs, and from which he appeals, contend

ing that the court erred in holding that the avermenits of 

the petition do not state a cause of action. It is to be re

gretted that the law of the case has not been as well 

briefed as the importance of the question would seem to 

demand, not a single authority being cited by the appel

lee in support of the ruling of the district court. Stripped 

of all verbiage and innuendo, the conversation between 

the parties was as follows: Defendant: "Say, Nick, do 

you steal corn?" Plaintiff: "Yes, I steal corn every day 

if I can." Defendant: "Well, we had some corn stolen." 

Plaintiff: "Well, you don't mean to say that I stole your 

corn, do you?" Defendant: "I mean just what I say." 

Plaintiff: "Andrew, you don't accuse me of that, do you?" 

Defendant: "There is very strong evidence that you did." 

The question arises: What would the bystanders, al

leged to have been present and in hearing, understand 

from the language used, giving it its common and ordi

nary meaning, that defendant meant by the words uttered? 

Did he intend in this way to charge plaintiff with the 

stealing of his corn? If he did, the language would prob

ably be actionable per se. If not, if the language was not 

susceptible of that meaning, when considered as above 

indicated, it would not. It is alleged that defendant 

stated he had had corn stolen, and there was very strong 

evidence that plaintiff was guilty of the theft. Was this 

equivalent to a direct charge that plaintiff was the guilty 

party? The rule seems to be that it must appear: "(1) 

That some act was imputed by the defendant; (2) that 

such act is of a criminal or indictable nature; and (3) 

that it was meant to be imputed to the plaintiff. The im

putation of an act may be inferred, although the terms of



56 NEBRASKA REPORTS. [VOL. 87 

Thorman v. Bryngelson.  

the communication be indirect, and although the act im
puted be, in legal strictness, impossible." Starkie (Folk
ard), Slander and Libel (4th Eng. ed.) sec. 56. In the 
succeeding section the author, in discussing the subject, 
"From what words a criminal act is to be inferred," says: 
"Wherever words are used calculated to impress upon 
the minds of the hearers a suspicion of the plaintiff's hav
ing committed a criminal act, such an inference may and 
ought to be drawn, whatever form of expression may have 
been adopted. * * * Where the terms of a coimunuica
tion are indirect, the imputation of an act committed may 
be inferred where the defendant expresses a susepicion, or 
opinion, or institutes a comparison, or delivers the words 
as matter of hearsay, or by way of interrogation or an
swer, or exclamation, or uses disjunctive or adjective 
words, or speaks ironically, or, in general, where the 
statement virtually includes or assumes the commission 
of the principal act, or a strong suspicion of it." (The 
italics are the author's.) And in all such cases the ques
tion whether the words were used maliciously and with 
intent to defane is for the determination of the jury.  

In 25 Cyc. 294, it is said in the text: "As a general rule 
to charge one orally with the crime of larceny is action
able per se. In order to be actionable per se, however, it 
is not necessary that the words spoken. should by them
selves constitute a technical charge of crime or that there 
should be a directly affirmative charge; it is sufficient if 
the words would naturally and presumably be understood 
by the hearers as charging the crime of larceny"-citing 
a number of cases. By the same authority, on page 542, 
it is said: "It is the province of the court to determine 
what constitutes libel or slander abstractly. Hence, if 
the Ianfguage is plain and unambiguous, it is a qwestion of 
law whether or not it is libelous or slanderous. But if 
the language is ambiguous and susceptible of two mean
ings, one defamatory and the other not, it is for the jury 
to decide in what sense it was used. However, it is for 
the court to determine whether or not the language on its
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face is capable of a double meaning and should be sub

mitted to the jury for construction. It is the duty of the 

court to say whether a publication is capable of the mean

ing ascribed to it by the innuendo. But when the court 

is satisfied of that, it must be left to the jury to say 

whether the publication has the meaning so ascribed to 

it"-citing cases.  

There can be no question but that defendant stated 

that his corn had been stolen; in short, that a crime had 

been committed. This, the court niust hold, would be 

slanderous, if the defendant intended to charge that plain

tiff was the guilty party and so intended for the bystand

ers to understand. As to whether he did so intend, the 

(-barge not being made in direct terms, is. a question of 

fact for the decision of the jury. Townshend, Slander and 

Libel (4th ed.) sec. 281. See, also, Alcorn v. Bass, 17 

Ind. App. 5.00. It is not deemed necessary to multiply 

citations upon this part of the case.  

The judgment of the district court is reversed and the 

cause is remanded for further proceedings.  
REVERSED.  

CARRIE E. BAYARD, APPELLANT, V. CITY OF FRANKLIN, 

APPELLEE.  

FILED JUNE 10, 1910. No. 16,586.  

1. Municipal Corporations: PRESENTATION OF CLAIMS. The word 

"claims" in section 80, art. I, ch. 14, Comp. St. 1909, relating to 

cities and villages, applies alone to those arising upon contract, 

and not upon tort, as for a personal injury caused by the negli

gence of the city. Butterfield v. City of Beaver City, 84 Neb. 417, 

and Nance v. Falls City, 16 Neb. 85, followed and approved.  

2. - Said section 80, art. I, ch. 14, Comp. St. 1909, is in 

force, and was not modified or repealed by chapters 15 and 16, 

laws 1885.  

3. Judgment for costs, rendered against plaintiff, who was successful 

in her suit against the city, reversed and costs ordered to be 

taxed to the city.
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APPEAL from the district court for Franklin county: 
ED L. ADAMS, JUDGE. Reversed with directions.  

W. H. Miller and George A. Adams, for appellant.  

H. W. Short, contra.  

REESE, C. J.  

This case is here the second time. Plaintiff recovered 
a judgment against defendant for personal injuries, and, 
the cause having been appealed to this court, the judg
ment was affirmed. 84 Neb. -150. Upon the cause being 
remanded to the district court, for the purpose of enforc
ing the judgment, defendant filed its motion to tax the 
costs made in the district court to plaintiff, stating as the 
grounds thereof that the claim for damages was never 
filed or presented to the city council of defendant prior to 
the commencement of the action in the district court.  
The motion was sustained, and the costs taxed to plaintiff.  
From the order retaxing the costs plaintiff appeals.  

It will be seen from this statement that the only ques
tion presented is as to whether, as a prerequisite to the 
commencement of the suit, plaintiff's claim for damages 
should have been presented to the city council of defend
anut for allowance, or, failing to do so, be subject to the 
payment of all the costs in the district court without 
reference to whether she was successful or not. It is con
ceded that plaintiff's claim was not so filed. Ordinorily 
we should be content by referring to the case of Buttell
field v. City of Beaver City, 84 Neb. 417, and our decisions 
cited therein, where it was held that such filing and pres
entation were not necessary to the recovery of costs. But 
it is contended by defendant that that case and those cited 
therein should not be followed, but that the. decision in 
City of Crete v. Childs, 11 'Neb. 252, should be adhered to.  
This contention is based on chapters 15 and 16, laws 
1885, by which it is claimed that cities of more than 1,000
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and less than 25,000 inhabitants are by chapter 16 brought 
under the provisions of chapter 15, which is for the gov
ernment of cities having more than 10,000 inhabitants, 
and that section 34 of the last named act, which provides 
that claims against the city for personal injuries must be 
presented to the city council for allowance before suit, or, 
in case of failure, no costs can be allowed. We have 
sought to follow the changes in the acts of the legislature 

governing cities and villages, but, for want of uniform 
references to statutes amended, changed or repealed, it 
has been impossible to do so to our satisfaction in the 

limited time at our command. The classification of cities 

has been the subject of continual changes since 190" * 

it could serve no good purpose, had we the time, to i, 

up and specify the changes made. Chapter 15, laws 1885, 

is an amendment of the law providing for the governme_., 

of cities of the second class having more than 10,000 in

habitants. In 1889 a new act was passed (laws 1889, ch.  

15) providing for the government of cities having a popu

lation of less than 25,000 and more than 8,000 inhabit

ants, which was to all intents and purposes a substitute 

for the act of which chapter 15, laws 1885, is an amend

ment, and in which the section providing for the allow

ance of unliquidated claims against cities was again 

amended, but practically unchanged in so far as the re

quirement for filing of the claim with the council was 

concerned. The section was again amended in 1893 (laws 

1895, ch. 13), but the portion under consideration was 

not changed in any important feature as to claims. In 

1901 the section, practically unchanged, was carried into 

chapter 18, laws 1901, which was declared to be for the 

government of cities having more than 5,000 and less than 

25,000 inhabitants. Similar action was taken in 1903 

(laws 1903, ch. 19) with like results. This legislation 

seems to have effectually removed the section from its ap

plication to cities of the class to which defendant belongs.  

In 1879 a complete and independent act was passed pro

viding "for the organization, government, and powers of
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cities and villages" (laws 1879, p. 191, sees. 1-118), in 
which the section under consideration and which forms 
the basis of the decision in Butterfield v. City of Beaver 
City, supra, occurs. That act was originally limited to 
cities, towns and villages having more than 1,500 and less 
than 15,000, but the compiler of the statutes has substi
tuted section 1, ch. 16, laws 1885, for section 1 of the act 
of 1879, which is article I, ch. 14 of the present Compiled 
Statutes; and this was correctly done, as the act of 1885 
specifically refers to and amends that section. By that 
amendment the number of population was changed to 
"more than 1,000 and less than 25,000," and which classi
fication includes cities of the class to which defendant 
belongs. We are not aware of any amendment or repeal 
of the act, or section 80 thereof, construed in Butterfield 
v. City of Beaver City, supra, and the decisions therein 
cited, and those decisions will be followed in this case.  
We conclude, therefore, that defendant is liable for the 
costs in this case, and that the district court erred in tax
ing them to plaintiff.  

The judgment of the district court is reversed and the 
cause remanded, with directions to that court to vacate 
its order taxing the costs to plaintiff, and restore the orig
inal judgment taxing them to defendant.  

REVERSED.  

HENRY GLANTz, ADMINISTRATOR, APPELLEE, V. CHICAGO, 
BURLINGTON & QUINCY RAILWAY COMPANY, APPEL 

LANT.  
FILED JUNE 10, 1910. No. 16,001.  

1. Master and Servant: AssmpiIoN OF RIsKs: URDEN oF PnoOF. A 

servant assumes the ordinary risks arising from the manner of 
conducting the master's business, in which he is to take part, 
and from the appliances used therefor, when such risks are 
known to him, or are apparent and obvious to persons of his 
experience and understanding, if he voluntarily enters into the

NEBRASKA REPORTS. [VOL. 8760
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employment, or continues in It without complaint or objections 

to the hazards; the presumption in such case is that such risks 

have been assumed by him, and in order to recover for injuries 

caused thereby the burden is upon the plaintiff to establish an 

exception to the rule. Unless he has done so, it is error to in

struct the jury that "the burden is on the defendant to show 

that the plaintiff has assumed the risk of the accident com

plained of." 

Z. - : - : INSTRUCTIONs. In an action by the administrator 

of the estate of one who was struck and killed by a passing 

switch engine while employed and working as a section hand or 

trackman, who it appears knew the dangers and assumed the 

risks of such employment, it is error to instruct the jury that 

"It is the duty of the master to exercise reasonable care to pro

vide a safe place for the servant to work." 

APPEAL from the district court for Lancaster county: 

LINCOLN FROST, JUDGE. Revers(d.  

James E. Kelby and Byron Clark, for appellant.  

TVilmcr B. Comstock, contra.  

BARNES, J.  

Action for damages for the death of plaintiff's intestate, 

alleged to have been caused by the wrongful act of the 

defendant. Plaintiff had the verdict and judgment, and 

the defendant has appealed.  

It appears that the plaintiff's intestate, Philip Feuer

stein, was, on the 22d day of December, 1906, and thereto

fore had been, employed by the defendant as a sectionman, 

and was working on that section of the defendant's rail

road track extending from Lincoln to Havelock; that 

while repairing one of defendant's switch tracks, at or 

near Havelock, on that day, lie was run over and killed 

by one of defendant's switch engines.  

The plaintiff, as groun(ds for a recovery, alleged, in sub

stance, that the switch engine which ran over Feuerstein 

was improperly and negligently constructed, in that it 

was equipped with a high square tank which obstructed 

the view of the engineer and fireman so that they were
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unable to see the deceased and warn him of his danger; 
that it was the custom of the defendant in the Havelock 
yards to have a switchman stationed on the footboard of 
its switch engines in order to warn persons on its tracks 
of its approach, and that at the time of the accident this 
custom was not observed; that the escaping steam from 
a passing freight train rendered it impossible for the de
ceased to hear or see the approaching engine which rain 
him down, or to hear the ringing of the bell thereof, if it 
was ringing. The defendant denied the allegations of neg
ligence, alleged assumption of risk, and pleaded the con
tributory negligence of the deceased as a defense to the 
action. The reply was a general denial.  

To maintain the action on his part, plaintiff called as 
a witness one Henry Seder, who was working with the 
deceased at the time lie was killed, and who testified, in 
substance, that they were working at a switch near Have
lock; that a freight train came along on the main line 
about 40 feet from them; that at that time a switch engine 
was backing toward the switch on which they were at 
work; that steam escaped from the freight engine and 
made a noise--a loud noise; that then the switch engine 
backed up and ran over Feuerstein, who was standing 
with one foot inside and the other foot outside of the rail; 
that Feuerstein was using a pick, and was on the north 
side, while he was on the south side; that lie got off the 
track when he heard the switch engine bell, and that he 
was watching the engine; that when he got off the track lie 
called tb Fenerstein once before he was struck by the 
engine. When called later by the defendant the witness 
further testified that he heard the bell ringing and got 
off from the track; that he called to Feuerstein, and said, 
"Look out"; that at that time the section foreman was 
absent, having been gone about 15 or 20 minutes; that 
when lie went away he warned them both to look out for 
the switch enginei that the engine, while switching, had 
passed them about 20 times during that day; that they 
were always warned by the foreman to look out for switch
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engines and trains; that there was nothing to prevent 
them from seeing the approaching switch engine; that 
there was steam escaping from the safety valve on the 
top of the freight engine, but not from the cylinder cocks.  

On the question of the construction of the switch en
gine, the record discloses that it was an ordinary road 
engine of small size with the common square tank, which 
had been replaced by a larger and heavier engine to sup
ply the needs of the increasing traffic; that it was then 
equipped with what are called "foot-boards," and was 
thus fitted for switching and yard work; that it was suit
able for that purpose and was similar to those used for 
switching by the defendant and other railroads; that, 
while switch engines are sometimes constructed with 
sloping tanks, both kinds are in general use for switching 
purposes, and the only difference between them is that the 
engineer and fireman can see the track a little nea[rer the 
back of an engine with a sloping tank than they can with 
one having a square tank.  

Again, the evidence in this case fails to show that the 
construction of the engine was the proximate cause of the 
accident in this case. Indeed, there is no proof in the 
record which shows that it in any way contributed thereto.  

It further appears, by plaintiff's own evidence, that the 
deceased had been working on the section and in the 
yards of the defendant company for about two months, 
was familiar with his work and knew its dangers; that 
the engine in question was in use during that time, and 
the deceased was familiar with its.construction; that his 
eyesight was good and his hearing perfect. It also ap
pears that he was fully aware of the dangers incident to 
his employment, and, in the absence of any proof to the 
contrary, he must be presumed to have assumed the ordi
nary hazards thereof.  

It is alleged in plaintiff's petition that it was the cus
tom of the defendant to station a man on the foothoard 
of its switch engines while working iii its Havelock yards 
to warn persons of their approach, but it appears from
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the evidence that some of defendant's tracks were con
structed througi its shops at that place; that when pass
ing througi thliem a guard is stationed on the footboard 

to warn the sliopmiien to keep off from the tracks, but no 

such lookout is or ever has been stationed on the foot
boards of engines while switching in defendant's yards, 
and it is the (uty of the sectionmen or tracknen to them

selves look out for approaching engines and trains, this 
being one of the ordinary hazards arising from the nature 

of their employment, and thus provide for their own 
safety, and the deceased was fully aware of that fact.  

Defendant conteuds that the eighth paragraph of the 

court's instructions is erroneous. Therein the jury were 

told, among other things, that "the burden is also upon 
the defendant to show that the plaintiff assumed the risk 
of the accident which resulted in his death." This is one 
of the principal err.:rs complained of. In support of this 

contention defenllnt has called our attention to the case of 

Malin c. Thelin, 47 Neb. 686, where it is said: "A servant 

assumes risks arising from defective appliances used or 

to be used by hii m, or from the manner in which the busi

ness in which lie is to take part is conducted, when such 

risks are known to Iiim, or apparent and obvious to per

sons of his experieuce and understanding, if he volun

tarily enters into the employment, or continues in it withk

out complaint or objection as to the hazards. * * * 

The presumption is that such risk has been assumed by 

the servant, anl, in order to recover, the burden is upon 

the plaintiff to establish one of the exceptions to the rule." 

This case was followed and approved in Evans Laundry 

Co. c. Crawford. 67 Neb. 153. See, also, Chicaqo, B. & 

Q. R. Co. r. Ourti, 51 Neb. 442, and Miissouri P. R. Go.  
c. Barter, 42 Ne). 793.  

It is the universal rule that in operating railroads em
ployees in that 'business assume the risks which are pe

culiar thereto, and sectionmen or trackmen must neces

sarily assume the hazards incident to switching cars and 

(1be muovement of passing engines and traius. Little Rock
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& M. R. Go. v. Barry, 84 Fed. 944. We have not over

looked the case of Grimm v. Omaha Electric L. & 1. Go., 

79 Neb. 387, where in general terms a contrary rule is 

stated. But in that case the servant was sent to perform 

an extra hazardous duty, without any warning as to the 

then unusually dangerous condition of defendant's wires, 

and of which he had no knowledge. Therefore, that de

cision is clearly right, because that case was within the 

exception to the general rule so often announced by our 

former decisions. We are therefore of opinion that the 

district court, in -view of the testimony in this case, which 

fails to bring it within any of the exceptions to the gen

eral rule, erred in giving the instruction complained of.  

Complaint is also made of the tenth paragraph of the 

instructions in which the jury were told that it is the 

duty of the master to exercise reasonable care to provide 

a safe place for the servant to work. It is contended that 

by this instruction the jury must have been led to believe 

that there was some evidence in the case that the place 

where Feuerstein was required to work was unusually 

dangerous and unsafe, and that by reason thereof lie lost 

his life. Defendant insists that this instruction should 

not have been given because the question of safe place was 

not involved in this action. It is a matter of common 

knowledge that a railroad track is a place of danger, and 

sectionien or trackmen must be aware of that fact; that 

it is impracticable and impossible for a railroad comupany 

to keep a constant watch or lookout for the protection of 

sectionmen while engaged in construction or repair work 

upon its tracks; that therefore they are required to exer

cise their faculties of sight and hearing and thus avoid 

injuries from passing engines and trains. In this case, it 

appears, as above stated, that the deceased was familiar 

with the work; that he was acquainted with the yards, 

tracks and switches of the defendant company; that he 

knew of the construction of its switch engine, and there

fore must have been fully aware of the daIngers incident 

to his employment. With this knowledge lie sought and 

8
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obtained work from the defendant company, and remained 
in its service without complaint until he was killed. In 
view of these facts, we are of opinion that the court should 
not have included the question of safe place in its in
structions to the jury.  

It is also contended, among other things, that the evi
dence is insufficient to sustain the verdict. Upon this 
question we express no opinion, for it is possible that the 
case may be tried again, and that the evidence upon such 
trial may not be the same as that contained in the record 
now before us.  

For the foregoing reasons, we are of opinion that the 
errors above nentioned entitle the defendant to a new 
trial, and the judgment of the district court is therefore 
reversed and the cause is remanded for further proceed
ings.  

REVERSED.  
FAWCETT, J., not sitting.  

LETTON, J., concurring in conclusion.  

I concur in the reversal of this case, but not for the rea
sons stated in the foregoing opinion. I think the proper 
rule as to pleading in case of assumption of risk is laid 
down in the syllabus in Evans Laundry Co. v. Crawford, 
67 Neb. 153, as follows: "It is not required that the mas
ter who is sued by a servant for an injury received while 
engaged in the line of his employment shall plead in his 
answer that the servant assumed the usual and ordinary 
risks and hazards incident to the service, in order to be 
entitled to an instruction to the jury as to the rule of law 
regarding such assumed risks. Where the assumption of 
a risk not usually and ordinarily incident to the employ
ment is relied on as a defense in an action against the 
master for negligence, such assumption of risk must be 
specially pleaded." 

I am also of opinion that, while the instructions are 
more extended than necessary under the simple issues 
presented in this case, yet there is nothing seriously preju-
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dicial to defendant therein when the whole charge is con

sidered. The judgment should be reversed for the reasons 

that the evidence fails to sustain the verdict, and that if 

the jury had obeyed the instructions of the court it must 

have found for the defendant. The court instructed the 

jury that "if the defendant company was operating its 

switch engine at that time, with the ordinary and usual 

tender such as Philip Feuerstein had been accustomed to 

see it operate when engaged in his work, or if the defend

ant company was maintaining the kind of a lookout such 

as said Feuerstein had been accustomed to see it main

tain, then said Feuerstein assumed the risks incident 

thereto." The evidence shows without dispute that the 

deceased had worked in the Havelock yards for two or 

three months before he was killed; that this particular 

engine was the only switch engine used in these yards; 

that it had been running there for two months or more 

before the day of the accident, and that on that day it had 

been running backward and forward on these tracks 

about 15 or 20 times. It is also clearly proved that it was 

not the custom to keep men upon the running boards of 

the engine, except when entering the shops in which tracks 

were laid and many men employed. The defendant "was 

operating its switch engine, at that time, with the ordi

nary and usual tender such as Philip Feuerstein had 

been accustomed to see it operate when engaged in his 

work," and was also "maintaining the kind of a lookout 

such as said Feuerstein had been accustomed to see it 

maintain." There being no evidence to the contrary upon 

these propositions, and the deceased having assumed the 

ordinary risks of his employment, the verdict is not sup

ported by the evidence and is contrary to the instructions 

of the court.  
For these reasons, the judgment of the district court 

should be reversed.  

REESE, C. J., dissenting.  

I think the foregoing opinion may be fairly construed
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to mean that, by reason of the fact that defendant made 
common use of the square tank engine for switching pur
poses, it thereby escapes liability for injuries to its em
ployees by reason of the more dangerous character of the 
engine. If I am correct in this conclusion I cannot agree 
to the doctrine announced. It is the duty of an employer 
to provide for his servants such appliances and to make 
use of such iachinery as will tend to reduce the dangers 
of the employment as much as can be reasonably done.  
If a square tank is more dangerous in a switch or track 
yard than the engine with a -'oping tank, it is the duty 
to use that which creates the least danger, if accessible.  
It is unimportant as to how much, or how generally, the 
more dangerous appliance is used. It ought not to be 
used at all. Human life is too sacred to be weighed in the 
balance with the matter of the employer's convenience or 
economy. The common knowledge of mankind is that the 
square tank engine is a more dangerous. implement, run
ning back and forth in the switching yards, than the slop
ing tank. As to whether the quality of the tank used in 
this case served to increase the danger or contributed to 
the death of the deceased is a question for the jury, under 
proper instructions, to whom these questions should be 
submitted.  

It may be true that the construction of a footboard 
upon the rear of an engine tank was not intended in the 
first instance as a place of lookout from which to warn 
people who are in danger of being killed or injured by the 
engines, yet our common knowledge, experience and ob
servation tell us that that footboard affords a most ex
cellent point of observation from which to warn people 
of their danger, and, in switching yards especially, where 
employees are continually moving about, the safety of 
persons could be greatly enhanced by placing an employee 
upon such advantageous point. This is especially true 
when a square tank which cuts off the view of the engineer 
and fireman is used. Questions of this kind should be left 
to the jury.
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SEDGWICK, J., dissenting.  

1. It appears from the majority opinion that the judg

ment of the district court is reversed because of the giving 

of two instructions which are deemed erroneous. In one 

of the instructions given the court used the following lan

guage: "The burden is also upon the defendant to show 

that the plaintiff assumed the risk of the accident which 

resulted in his death." This is held to be erroneous upon 

the authority of Malm v. Thelin, 47 Neb. 686, from which 

case the following language is quoted in the majority opin

ion: "The presumption is that such risk has been as

sumed by the servant, and, in order to recover, the burden 

is upon the plaintiff to establish one of the exceptions to 

the rule." I do not think that this language is applicable 

to the case at bar. In Malm v. Thelin, there was evidence 

tending to show that defective machinery was used under 

a promise by the master to remove the defect, and it was 

held that such evidence was inadmissible "where such 

promise had not been pleaded." The holding is that, when 

some special fact is relied upon as avoiding the general 

rule of assumption of risk, such special fact must be 

pleaded and proved by the plaintiff. If plaintiff relies 

upon the fact that the machinery was dangerous by rea

son of defects therein, and cannot deny that he knew of 

the defective condition of the machinery, and voluntarily 

continued to use it with full knowledge of the danger con

nected therewith, he may still deny that he assumed the 

risk if the master induced him to continue such use by 

promising to remove the defect, but the burden is upon 

the plaintiff to prove such promise upon the part of the 

master, and no such proof is competent unless that issue 

is tendered by plaintiff in his pleadings. This is the 

technical rule advanced in Malm v. Thelin. No such con

dition as this arises in the case at bar. The answer al

leged that "the risk and danger in moving of engines and 

trains on the tracks on which he was to work was a risk 

and danger assumed by him in such work," and the reply
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was a general denial. There was no plea in the reply to 
avoid the assumption of risk on the part of the plaintiff.  
11e simply denied that the risks were of such a nature and 
the circumstances were of such a character as to require 
him to assume the risk, and upon this issue, that is, the 
issue as to whether the plaintiff did in fact assume the 
risk, the burden of proof is upon the party alleging it, 
which in this case was the defendant. Grinin r. Omaha 
Electric L. & P. Co., 79 Neb. 395, and cases cited.  

Under the authority of .hlahn v. Thelin no evidence as 
to assumption of risk was competent in this case except 
upon the general issue as to whether or not the plaintiff 
did assume all the risks to which he was subjected. There 
was no evidence offered of any special promise on the part 
of the defendant, or of any special circumstances that 
would change or affect the general rule that the assnump
tion of risk is an affirmative matter to be presented and 
proved by the defendant, qnd the instruction of the court 
properly stated the issue as it was presented. The whole 
charge to the jury must be construed together; and the 
court correctly instructed the jury on the ass;umption of 
risk in other instructions. Instruction No. 11 is as fol
lows: "By acceptance of an employment, a servant as
sumes all risks of injury caused (a) by the negligence of 
a competent fellow servant; (b) by the dangers incidental 
to the business; (c) by the dangers arising froi the ex
isting conditions of the -premises, machinery, etc., which 
are known or ought to be known to the servant at the time, 
therefore no duty is imposed upon the master to protect 
a servant against these risks, and lie consequently cannot 
be guilty of negligence in connection therewith. The risk 
that a master will himself be negligent is not assumed by 
the servant, and where the master owes any dtily to the 
servant, he cannot escape liability by delegating its per
formance to an agent. A servant by accepting the en
ployment impliedly agrees to assume all risks of injury 
arising from an existing condition of affairs, however 
dangerous that condition may be, provided that (a) he
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knows and appreciates the danger; (b) or in the exercise 

of reasonable care would know and appreciate it; (c) and 

if the danger is obvious he is held to know and appreciate 

it. As to such dangers, the master owes no duty to the 

servant. However, as to dangers which due care would 

not disclose to him, the master is bound to warn him." 

2. The majority opinion holds that "the question of 

safe place was not involved in this action," but the in

struction does not tell the jury that the master is bound 

under all circumstances to furnish a safe place to work.  

He must not "carelessly subject his servant to any danger 

not necessarily incident to or connected with his employ

ment," and he must exercise reasonable care to provide 

his servant with a reasonably safe place in which to work, 

taking into account the nature of the business in which he 

is engaged. Instruction No. 10 which contains the lan

guage held to be erroneous is as follows: "It is the dut

of the master to use reasonable care in the conduct of his 

business, so as not to carelessly subject his servant to any 

dangers not necessarily incident to or connected with his 

employment. It is also the master's duty to exercise rea

sonable care to provide his servant with a reasonably safe 

place in which to work, taking into account the nature of 

the business in which he is engaged, and the servant has 

a right to assume that the place furnished him in which 

to work is reasonably safe and suitable for the perform

ance of the services required, taking into consideration 

the nature of the employment, unless there are some 

obvious dangers. If there are dangers incident to the em

ployment that are not obvious to a man of the employee's 

experience and understandiifg, then it is the duty of the 

master to give proper directions as to how the work should 

be done to avoid such dangers." This instruction was im

mediately followed by instruction No. 11, quoted above, in 

which the duties of the servant and the risks assumed by 

him are correctly and plainly explained.  

I am unable to see how the issue presented by the plead

ings and evidence could be more fairly or accurately
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stated. If these instructions were erroneous it was be
cause of the condition of the evidence that was before the 
jury, and the holding of the majority opinion is in effect 
that the evidence was such that the court should have told the jury that the plaintiff assumed all of the risks of the enmployntent in which lie was engaged. It seems to me that the court should either have instructed the jury to find a verdict for the defendant or else should have given 
the instructions substantially as they were given. In other words, I think that the case was carefully and properly tried, and that there is no escape for the defendant unless it is held that the evidence was not sufficient to support the verdict.  

BARBARA KUHLMAN, APPELLEE, V. WILLTAM J. LEMP 
BREWING COMPANY, APPELLANT.  

FILED JUNE 10, 1910. No. 16,069.  

1. Landlord and Tenant: HOLDING OVER THE TERM. Where a tenant under a written lease for one year, with the option of again leasing the premises for one or more years, holds over without exercising his option, his landlord may, if he so elects, consider him his tenant for another year, and thus render him liable for the payment of rent for that period at the rental fixed by the terms of the lease.  

2. : . TERMINATION OF TENANCY. Where, in such a case, and while holding over, the tenant claims the right to terminate his tenancy at any time, under conditions expressed in the lease, he must allege and prove the existence of the conditions and his compliance therewith, in order to escape the legal consequences of holding over the term.  

APPEAL from the district court for Otoe county: 
HARVEY 1). TRAVIS, JUDGE. Affirmed.  

H. C. Irome and Clinton Brome, for appellant.  

D. TV. Liringston and George H. Heinke, contra.
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BARNES, J.  

Action in the district court for Otoe county to recover 
rent alleged to be due for the use of certain premises sit
uated in the city of Auburn in said county. The plaintiff 
had the verdict and judgment, and the defendant has ap
pealed.  

It appears that there was a written lease between the 
parties by which the defendant rented from the plaintiff 
ftle premises in question from the 1st day of May, 1906, to 
the 1st day of May, 1907, at $50 a month, payable monthly 
in advance. The lease in question also contained the fol
lowing provision: "It is further hereby expressly agreed 
by and between the parties hereto that the said William 
.1. Lemp Brewing Company is to have the option of leas
ing said premises upon the same terms as embodied in 
this lease after the expiration of the term herein granted 
for the further period of three years, making a total term 
of four years, provided, however, that in case the city of 
Auburn shall prohibit the sale of intoxicating liquors 
within its borders, or pass obnoxious laws or ordinances 
forcing the keepers of saloons for the sale of intoxicating 
liquors to close their places of business, or render such 
business so unprofitable as to compel them to quit busi
ness, then the said William J. Lemp Brewing Company 
may upon reasonable notice terminate the tenancy under 
this contract, and cancel and annul this lease." 

It further appears that the defendant took possession 
of the building situated on the premises described in the 
lease, and from the 4th day of May, 1906, until the 4th day 
of May, 1907, conducted a saloon, either by itself or others, 
for the sale of intoxicating liquors therein; that some time 
in April, 1907, it informed the plaintiff that if a license to 
sell intoxicating liquors could not be procured it would not 
exercise its option to again lease the premises as provided 
by the terms of its existing lease, and there is no claim 
I hat it exercised such option. It also appears that two 
attempts were made to procure a license, which were not
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successful, on account of personal objections to the ap
plicant; and that, pending the proceeding therefor, the 
defendant occupied the premises with its stock and fix
tures until about the middle of June, 1907; that on the 
29th day of that month defendant delivered the key to 
the building to one Butts, an employee of the plaintiff's 
husband. There is no evidence in the record showing or 
tending to show that the city of Auburn prohibited the 
sale of intoxicating liquors within its borders, or passed 
obnoxious laws or ordinances forcing the keepers of sa
loons for the sale of intoxicating liquors to close their 
places of business, or render such business so unprofitable 
as to compel them to quit the business, and that defend
ant gave no notice to the plaintiff of its intention to ter
minate the lease other than that above mentioned.  

At the close of the evidence the court instructed the 
jury, among other things, as follows: Instruction No. 5.  
"You are instructed that where a tenant with the consent 
of his landlord, express or implied, holds over his term, 
the law presumes a continuation of the original tenancy 
for a like term and upon the same conditions, and you 
are instructed that the first term mentioned in the lease 
was one year, and if you find from the evidence that the 
defendant held over his term, that is, stayed in possession 
until May 5, 1907, or the 29th day of June, 1907, either 
with the express consent of the plaintiff Barbara Kuhl
man or by her implied consent, then you are instructed 
that the defendant would be liable for rent at the rate 
of $50 a month for the year ending May 1, 1908. You are 
instructed in this case that there is no evidence in this 
case that the city of Auburn prohibited the sale of intoxi
cating liquors in said city, or passed laws forcing saloons 
to close their places of business, or to render their busi
ness unprofitable." 

Defendant strenuously contends that the giving of this 
instruction was reversible error, and argues that by hold
ing over from May 4, 1907, to about the middle of June 
of that year, it became at most only a tenant at will, and
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could thereafter terminate the lease at any time it desired 
to do so. To this contention we cannot give our assent.  
It may be said that upon this question there is a division 
of the authorities, but this court is fairly committed to 
the rule that where a tenant under a written lease for one 
year, with the option of renewal, or of again leasing the 
premises for one or more years, holds over without exer
cising his option, the landlord may, if he so desires, con
sider him a tenant for another year, and liable for the 
rent for that period at the rate fixed by the terms of the 
lease. Bradley v. Slater, 50 Neb. 682; Critchficld v. Reina
ley, 21 Neb. 178; Yates v. Kinney, 19 Neb. 275; Thiebalud 
i. First Nat. Bank, 42 Ind. 212.  

In Haynes v. Aldrich, 28 Am. St. Rep. 636 (133 N. Y.  
287) it was said: "From tenant's holding over after the 
expiration of his term, the law implies an agreement to 
hold for a year upon the terms of the prior lease. The 
option to so regard it is with the landlord, and not with 
the tenant, and the latter holds over at his peril." In that 
case the holding over was for the period of two days, 
which occurred by reason of difficulty on the part of the 
lessee to procure trucks with which to move, and also 
from the illness of a boarder; and it was held that this 
would not prevent the holding over from operating as a 
renewal of the lease for another year if the landlord so 
elected to treat it, and it was said: "Lessor's election to 
treat a holding over as a renewal of the lease for another 
year, having been manifested in direct and unequivocal 
language, is not avoided by evidence that he subsequently 
visited the premises, and, finding them deserted by his 
tenant, had some repairs attended to, and tried in vain to 
rent them to another tenant." Indeed, without citing 
further authorities, we may safely say that the rule 
adopted by this court is sustained by the great weight of 
authority in this country.  

Defendant has cited some cases to the contrary, among 
which are Andrews v. Marshall Creamery Co., 118 Ia. 595, 
and Spangler v. Rogers, 123 Ia. 724. It appears, however,

Vroo. 87]
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that those cases were governed by section 2991 of the Iowa 
code, which provides that a tenant holding over a specified 
terni becomes a tenant at will, and that the tenancy may 
be terminated upon giving thirty days' notice, and there
fore do not sustain the defendant's contention.  

Finally, defendant contends that the provision con
tained in the lease which is quoted above gave it the op
tion of terminating the tenancy at any time upon the hap
pening of certain events and the giving of reasonable no
tice, and therefore it could not be held for the payment of 
rent after May 1, 1907. It must be observed, however, that 
there is no evidence in the record that the events upon 
which the right to cancel the lease depended ever occurred, 
or that reasonable notice was given to the plaintiff of the 
defendant's intention to terminate its tenancy, and there
fore the district court (lid not err in giving the instruction 
complained of.  

Finding no error in the record, the judgment of the dis
trict court is 

' AFFIRMED.  

J. C. RoaN Iox SEED COMPANY, APPELLEE, V. JOHN HTAMIL
TON ET AL., APPELLANTS.  

FILED JUNE 10, 1910. No. 16,077.  
1. Crops: CONTRACT: CONSTRUCTION. One who grows for and at;rees 

to deliver a certain crop to the owner or possessor of real estate 
for an agreed price per hundred pounds, under a written contract 
by which it is expressly provided "that nothing herein contained 
shall be construed to make the instrument a lease of the premises 
between the parties hereto, or divest the owner of his title to th 
crop," is a mere cropper, and acquires no title to any portion of 
the crop, and cannot sell or mortgage the same or any part of It.  
without the consent of the owner.  

2. - : RIGHT TO SELL: BURDEN OF PROOF. If the cropper claims 
the right to sell a portion of the crop by reason of a division 
thereof, or an oral agreement varying the terms of his written 
contract, the burden is upon him to establish such right by com
petent evidence.
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3. EVIDENCE. Evidence examined, and found insuffi
cient to require the submission of the question of a division of 
the crop or an oral modification of the written contract to the 
jury.  

4. - : REPLEVIN: DEMAND AND TENDER. Where the cropper has 

wrongfully delivered a part of the crop to another than the 
owner thereof, such owner may maintain replevin therefor with
out demand, or tender of the cropper's agreed compensation.  

APPEAL from the district court for Douglas county: 
ALEXANDER C. TRouP, JUDGE. Affirined.  

John C. Wharton and Byron G. Burbank, for appellants.  

Iaxter & Van Dusen, contra.  

BARNES, J.  
Action of replevin in the district court for Douglas 

county to recover the possession of 30,000 pounds of 
Stowell's evergreen sweet corn. The plaintiff had the 
verdict and judgment, and the defendants have appealed.  

It appears that at all times hereinafter mentioned Mary 
T. Robinson was the owner of a farm situated near Water
loo, in Douglas county, Nebraska, known as the "River
side farm"; that for the year 1907 she leased this land to 
the plaintiff, the J. C. Robinson Seed Company, which 
was engaged in raising and selling corn and other seeds 
at wholesale; that the plaintiff, in conducting its busi
ness, contracted with various retail dealers throughout 
the United States certain quantities of seeds of many 
kinds at stipulated prices; that, in order to supply such 
seeds and make sure of filling its orders, it entered into 
contracts with divers persons to grow for it different 
varieties of corn and vine seeds for certain agreed com
pensations, and to that end in the year 1907 it entered 
into a written contract with the defendant Hamilton to 
raise 50 acres, more or less, of Stowell's evergreen sweet 
(orn for it on its Riverside farm above mentioned, for 
which the seed company was to pay him $1.20 per hun
dred pounds when delivered to it at its seed house, or
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f. o. b. the cars at Waterloo, Nebraska. As an additional 
compensation Hamilton was to have the use of the house 
and buildings situated on the farm, and was to take good 
care of the same, cut the weeds on the roadside, and gen
erally care for the premises in a careful and up-to-date 
manner. It was also provided that in case the corn, when 
ready for delivery, should not have a germinating quality 
of 85 per cent., then the plaintiff had the option to reject 
it and give three-fifths of it to Hamilton as his compen
sation, retaining the remaining two-fifths for itself. It 
was provided that delivery of the corn shelled and in good 
clean merchantable condition should be made on January 
1, 1908, and it was express Y provided that nothing therein 
contained should be construed to make the instrument a 
lease of the premises between the parties thereto, or divest 
t he seed company of its title to the crop.  

It further appears that defendant Hamilton moved 
into the house, situated on the farm, and planted about 
.0 acres of Stowell's evergreen sweet corn thereon, ac
cording to the terms of the contract; that he cultivated 
the same and harvested the crop in due season; that on 
the 1st day of December, 1907, he mortgaged three-fifths 
of it to one H. B. Waldron, without plaintiff's knowledge, 
and shortly afterwards sold the same to the defendant J.  
C. Hively Seed Company, without either the knowledge or 
consent of the plaintiff. It also appears, without ques
tion, that before the sale to Hively, or the Ilively Seed 
Company, plaintiff, by letter, notified Ilively that Ham
ilton had refused to deliver the corn, that it owned the 
same, and warned all persons not to purchase it of Ham
ilton under penalty of being sued for conversion. By the 
terms of the contract the corn was to be delivered to the 
plaintiff on the 1st day of January, 1908; that on or about 
the 12th day of Decembr, 1907, defendant Hamilton 
shelled and delivered two-fifths of the corn to the plaintiff 
at its seed house in Waterloo, and at the same time de
livered the other three-fifths of it to the J. C. Hively Seed 
Company by storing it in a barn on the premises of the
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father of Hf. B. Waldron, the person to whom he had ex
ecuted the chattel mortgage above mentioned; that H. B.  
Waldron was the cashier of the Citizens Bank of Water
loo, and sold and assigned the mortgage above mentioned 
to the defeldant bank; that on the 17th day of December, 
1907, the plaintiff niade a demand upon Hamilton for the 
corn which had been delivered by him to the Hively Seed 
Company, and immediately commenced this suit, and 
thereby obtained possession of the corn, which had been 
stored in Waldron's barn as above stated, under the writ 
of replevin herein. Upon the trial in the district court, 
after all of the evidence had been introduced, the plaintiff 
moved the court to direct a verdict in its favor for the 
possession of the corn. Its motion was sustained, verdict 
was directed, was returned accordingly, and judgment 
was rendered thereon for the plaintiff. This, among 
other things, is assigned as error.  

Defendants' first contention is that Hamilton, who grew 
the corn in question, and the Robinson Seed Company, 
could modify the terms of the written contract by a sub
sequent parol agreement; that they did so modify the con
tract; that the plaintiff consented to the division of the 
corn by Hamilton, and agreed to take two-fifths and give 
him the remaining three-fifths thereof. By this conten
tion defendants admit the validity of the contract, and 
concede that without its verbal modification the plaintiff 
was the absolute owner, and entitled to the possession of 
the corn in controversy. Therefore the principal inquiry 
is. Does the evidence show or tend to show an agreement 
between the parties by which the corn was divided, as 
above stated? 

The only testimony upon this point is the evidence of 
the defendant Hamilton, who testified, in substance, as 
follows: That just before the 12th day of December, 1907, 
he met J. C. Robinson, president of the plaintiff seed 
company, close to Traher's store in Waterloo, Nebraska, 
and told himi he was going to sell his corn and he wanted 
sacks to deliver his in at the same time. "Q. What did
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lie say? A. He said he would study over it, to come down 
the next morning and he would let me know. Q. Did you 
go down the next morning? A. I came down the next 
morning, and he asked how many sacks I wanted. Q.  
What (lid you tell him? A. I told him it was between 
1,200 and 1,500 bushels, and be told one of his men to 
give me sacks enough to put it in." On cross-examina
tion he testified as follows: "Q. Where did you meet Mr.  
Robinson? A. In Mr. Traber's store in Waterloo. Q.  
What was said between you at that time? A. I told Mr.  
Robinson I was going to sell my share of the corn, and I 
wanted sacks to deliver his share at the same time. Q.  
What did Mr. Robinson say to that? A. He told me he 
would study over it, for me to come down the next morn
ing and he would let me know. Q. Now, have you stated 
all the conversation? A. No; there was that too- Q. I 
aun speaking about this one-this one in Traher's store.  
Have you stated all of that? A. Yes, sir. Q. Didn't Mr.  
Robinson tell you at that time, in substance, that you 

would get yourself in trouble if you attempted to sell the 

corn? A. I don't remember anything if he did. Q. Do 
you say he didn't tell you that? A. I say he didn't, to 
my knowledge. Q. Not to your knowledge? You knew 

at that time you had grown the corn under the contract, 
of course? A. Yes, sir." He further testified that after 

lie had delivered two-fifths of the corn to the seed com
pany and three-fifths of it had been stored in Waldron's 
barn, he saw Robinson on the street; that Robinson 
asked him if he had got his two-fifths of the corn de
livered, and that he told Robinson he had. "Q. What 

did he say then? A. I told him I had it all delivered ex
cept 265 pounds. Q. What did he say? A. He asked me 
where it was, I told him it was in Mr. Waldron's barn. Q.  
What did he say then? A. I said I was going to fetch it 
to him. He said 'All right.' Q. What did you do, if any
thing, as a matter of fact? A. I went and got the corn 

and delivered it. Q. How much? A. 265) pounds. Q. Did 
you weigh it then? A. Yes, sir. Q. Was it weighed? A.
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Yes, sir. Q. Where was it weighed? A. In MJr. Wald
ron's barn." 

The foregoing is the substance of the evidence in regard 
to the division of the corn, and it would seein that Ham
ilton himself doubted its sufficiency, for hie testified, in 
face of his written contract, that lie had rented the farm 
for two-fifths of the crop. It is not disputed that under 
ordinary conditions $1.20 per hundred pounds was a fair 
price, and a reasonable compensation for raising the kind 
of corn in question. But it appears that about the 1st 
of December, 1907, there was reported to be a shortage of 
seed sweet corn, and its price advanced to $3 or $6 per 
hundred pounds, and it seems clear that this was the rea
son for Hamilton's refusal to carry out his contract and 
deliver all of the crop to the plaintiff. It was also the 
basis of his determination to retain for himself and sell 
three-fifths of the plaintiff's corn. Considering the whole 
record, including the fact that before any of the conversa
tions between Robinson and Haimilton took place relat
ing to a division of the corn, Hamilton mortgaged three
fifths of it without the plaintiff's knowledge or consent, 
and sold the same to the defendant J. C. Hively Seed 

Company, and the further undisputed fact that before 
such conversations occurred, if they ever did occur, the 
plaintiff had notified the Hively Seed Company, and 
others, that Hamilton had refused to deliver the corn, and 
warned them not to purchase it, or have anything to do 

with it, under penalty of being sued for conversion, it 

seems clear that the trial court was right in holding that 

the evidence was wholly insufficient to establish a miio(lifl

cation of the written contract, or a division of the corn 

raised by Hamilton under its provisions, and did not err 

in directing a verdict for the plaintiff.  

It is contended, however, that the corn in question did 

not have germinating qualities of at least 83 per cent., 
and therefore did not all belong to the plaintiff. In or

der to justify his refusal to deliver it to plaintiff, Hamil

ton and the Hively Seed Company claim to have made 
9
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some tests which disclosed that its germinating qualities 
were about 80 per cent., instead of 85 per cent., but that 
fact is entirely immaterial to this controversy, because 
they were thus attempting to exercise an option which 
did not belong to Hamilton, but could only be exercised 
by the plaintiff in case it saw fit to reject the corn for that 
reason. It is true that by the terms of the contract plain
tiff had the right to reject the corn in case it failed to 
possess germinating qualities of 85 per cent., and, instead 
of paying $1.20 per hundred pounds to Hamilton for 
raising it, it could have required him to accept three-fifths 
of it as his compensation, but it is not claimed that the 
plaintiff ever exercised or attempted to exercise this op
tion; on the other hand, it was satisfied with the germ
inating qualities of the corn, and stood ready to accept 
it and pay Hamilton for raising it in accordance with the 
terms of the written agreement, and of this Hamilton and 
defendant, the Hively Seed Company, had due notice.  
Therefore the failure of the corn to show germinating 
qualities of 85 per cent., if that fact existed, was no ex
cuse for Hamilton's failure to deliver it according to his 
agreement and on plaintiff's demand therefor, and the 
case of Robinson v. Stricklin, 73 Neb. 242, upon which 
defendants seem to rely, is not in point, and should not 
control our judgment in the case at bar.  

Defendants also contend that the plaintiff's tender of 
$1.20 per hundred pounds for raising the corn in ques
tion was not kept good, and therefore it could not recover 
in this action. To this contention it is a sufficient answer 
to say that no tender was required in order to maintain 
the action. According to the terms of the contract the 
corn belonged to the plaintiff, and Hamilton had no right 
or interest in it which he could convey to another without 
the consent of the plaintiff. Therefore, if such consent 
was not given, and we have already held that it was not, 
plaintiff could, without a tender, maintain replevin to 
recover its property from any one in whose possession it 
was found.
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It is claimed, on the part of the defendant bank, that 
the district court erred in excluding its offer to prove that 
at the time Waldron took the chattel mortgage on the corn 
in question the plaintiff's contract with Hamilton was 
not recorded; that Waldron took the mortgage in good 
faith and without any notice of the ph-intiff's rights. A 
similar question was before the supreme court of Iowa in 
Gilman Linseed Oil Co. v. Norton & Worthington, 89 Ia.  
434, 48 Am. St. Rep. 400, and it was there contended that 
the contract was one which the statute required to be 
filed; that it was invalid because no record of the same 
had been made. The court said: "The transfer of title 
did not depend upon any condition, and the transaction 
was not, in any sense, a conditional sale of property; and 
section 1922 of the code, which requires sale, contracts, 
and leases wherein the transfer of title or ownership of 
personal property is made to depend upon any condition 
to be in writing and recorded, to be valid against certain 
creditors and purchasers without notice, has no applica
tion." 

It was also contended in that case that the plaintiff 
was estopped from asserting title, and that contention 
was disposed of as follows: "It is contended that the 
plaintiff is estopped to deny the right of Lamar & Co. to 
sell the seed, for the reason that it had given them the 
possession and control of it, and the apparent right to 
treat and dispose of it as their own. The plaintiff did not 
authorize Lamar & Co. to ship the flax seed to anyone but 
itself, and it did not know anything of the shipments 
until after they were made. If it is estopped to claim the 
seed, it is because Lamar & Co. were buying wheat and 
other grain, and selling it on their own account. But, in 
our opinion, that fact alone was insufficient to bind the 
plaintiff by selling the seed in question. 'The mere pos
session of chattels, by whatever means acquired, if there 
be no other evidence of property or authority to sell from 
the true owner, will not enable the possessor to give good 
title.' " It follows, of course, that if Hamilton could not
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give title to a purchaser by a sale of the property, lie 
could not give a mortgagee any interest in it bY executing 
to him a chattel mortgage. We are therefore of opinion 
that the court did not err in excluding the evidence 
offered.  

Finally, it is contended by defendant Ilively that lie 
was a bona fide purchaser of the corn in question, and 
therefore the plaintiff could not maintain this action 
against him. What we have heretofore said touching 
Hamilton's power to deprive the plaintiff of its property 
by executing a chattel mortgage thereon applies with 
equal force to this contention of the Ilively Seed Com
pany. In addition to this, as we have already seen, before 
it completed its purchase of the corn Ilively received 
notice from the plaintiff of its ownership of the corn, and 
-t warning not to purchase it or have anything to do with 
it under penalty of being sued for conversion. So we are 
of opinion that the flively Seel Coipany obtailled no 
right or title to the prope rty as against the plaintit by 
the transaction bet ween it and the (lefelllant Hamiiltol.  

From a careful examination of the whole record, we 
are satistied that no reversible error was counmitted by 
the district court, and its judgment is therefore 

AFFIRMED.  

STATE OF NEBRASKA ET AL., APPE,'LLEES, V. SEVERL PARCELS 
oF LAND (OMAHA COUNTRY CLUB), APPELLANT.  

FILED JUNE 10, 1910. No. 16,624.  

1. Appeal: REMAND. Where, on appeal to this court, a case is decided 
upon the merits and a mandate is issued to the district court 
commanding it to enter a specific judgment which will finally 
dispose of all the matters in controversy, the district court has 
no discretion, but must render a judgment in conformity with 
the mandate.  

2. - : -- : NOTI E. An objection that one of the defidants 
was not served with a notice of the appeal will not authorize the
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district court to again consider the merits of the case or excuse 

it from complying strictly with the terms of the mandate.  

APPEAL from the district court for Douglas county: 

HOWARD KENNEDY, JUDGE. Affirmed.  

W. H. Herdnman and E. M. Morsman, Jr., for appel
lant.  

E. W. Sim eral, contra.  

BARNES, J.  

Appeal from a decree of the district court for Douglas 

county entered in conformity to a mandate of this court 

in what is commonly called a "scavenger tax" foreclosure 

proceeding.  
It appears that one William J. Connell was the owner 

of the real estate upon which the delinquent taxes in 

question were assessed and levied, and thereafter sold the 

same to the Omaha Country Club. In the foreclosure suit 

Connell and the Country Club filed a joint answer to the 

petition, and the state replied. Upon the issues thus 

joined the district court on the 26th day of October, 1907, 
entered a decree by which it was declared that the amount 

of taxes due and delinquent on the premises in question 

was $692.01, with interest thereon from July 1, 1907, at 

the rate of 1 per cent. a month; that on the 18th day of 

January, 1908, the state filed a transcript of the proceed

ings in this court, and in order to perfect its appeal from 

said decree caused a notice thereof to be served on de

fendant Connell, but no such notice was served upon the 

country club, and no notice of plaintiff's intention to ap

peal was filed with the clerk of the district court as pro

vided by section 3 of the act of 1907 (laws 1907, ch. 162), 
providing for appeals from judgments of the district 

court. The Country Club made no appearance in this 

court; but Connell, the former owner of the premises, 
who had conveyed the same to the Country Club with a.  

warranty against incumbrances, entered his appearance, 
and all of the matters of defense set forth in the joint

85VOL. 87] JANUARY TERM, 1910.



86 NEBRASKA RIEPORTS. [VOL. 87 
State v. Soveral M'ircevi nf Land.  

answer above mentioned were litigated in this court.  
Upon the hearing the true amount of taxes due and de
linquent upon the premises was found and decreed to 
be $2,007.45, with interest thereon at the rate of 1 per 
cent. a month from the date of said decree, and the land 
was ordered to be sold to satisfy the same. It was fur
ther ordered that the appellant should pay his own costs 
and the appellee should pay the costs he had incurred in 
this court. State v. Several Parcels of Land (Connell), 
82 Neb. 570. In due time a mandate was issued to the 
district court commanding it to enter a decree in con
formity to our judgment. When the mandate reached 
that court a motion was filed for a decree in conformity 
thereto, and it was objected that this court had no juris
diction to render judgment on the appeal because no no
tice thereof had been served upon the Country Club. The 
district court overruled the objection and entered a de
cree as ordered by our mandate, and the Country Club 
has prosecuted this appeal. The- state filed a motion to 
dismiss the proceeding, which was overruled pro forma, 
and the cause has been argued and submitted upon the 
appeal. The questions of notice and jurisdiction have 
been ably presented, both upon the oral argument and in 
the brief of counsel, but we do not deem it either neces
sary or proper to discuss them, because this appeal must 
be determined upon another question, as we shall presently 
see; and we feel that we ought to reserve our decision 
upon the matters above mentioned until such time as a 
case is presented in which our judgment will depend 
upon the construction of the statute relating to notice in 
perfecting appeals to this court. 

As above stated, the judgment appealed from was en
tered by the district court in strict conformity to the 
mandate of this court, and we think the rule is now set
tled beyond controversy that the district court had no 
discretion in the matter, and could not have rendered any 
other decree than the one in question herein. Oliver v. Lan
sing, 51 Neb. 818; State v. Dickinson, 63 Neb. 869; State
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v. Thompson, 69 Neb. 157; State v. Omaha Nat. Bank, 
60 Neb. 235; State v. Farrington, 86 Neb. 653; Kerr v.  

McCreary, 86 Neb. 786. In State v. Farrington, supra, 
it was said: "Where a cause is reversed and remanded 

by this court, with a direction to the district court to en

ter a judgment as prayed for in the petition, the trial 

court has no discretion, but must render a judgment in 

conformity with the mandate." In Kerr v. McGreary, 

supra, we held: "Where, on appeal to this court, a case 

is decided upon the merits and a mandate issued to the 

district court commanding it to enter a specific judg
ment which will finally dispose of all the matters in con

troversy in said case, and the district court, in obedience 

to said mandate, enters a judgment in strict conformity 

therewith, such judgment is final and cannot be super
seded or appealed from." 

The case at bar falls squarely within the foregoing 
rule, which finally disposes of the matter of this appeal.  

Therefore, as above stated, we deem it neither necessary 

nor proper for us to determine the effect upon the Coun

try Club of the state's failure to serve it with notice of 
the formeri appeal; and we reserve any decision upon that 

question until it shall be presented to us in some proper 

proceeding.  
For the foregoing reason, the judgment of the district 

court is 
AFFIRMED.  

SEDGWICK, J., concurs in the conclusion.  

LANCASTER COUNTY ET AL., APPELLEES, V. LINCOLN AUDI

TORIUM ASSOCIATION ET AL., APPELLANTS.  

FiED JUNE 10, 1910. No. 16,074.  

L Corporations: POWERS: LEASES. A corporate body having power 

to execute a lease of property for 25 years has equal power to 

cancel the lease with the consent of the lessee, and to execute a 

new lease for a longer term to another lessee.
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2. Counties: CONTRACTS: DISCRETION OF COUNTY BOARD. In the absence 
of fraud or collusion, a contract made in good faith by a board 
of county commissioners on behalf of the county within their 
powers may not be interfered with by the courts merely because 
they may be of opinion the county board might have made a 
better bargain.  

3. - : - : - . The direction of county affairs is com
mitted to the proper officers of the county, and, in the absence of 
bad faith or a gross abuse of discretion amounting virtually to 
such, their proceedings, if regular, may not be reviewed and set 
aside by the courts in a collateral action by a taxpayer.  

4. Corporations: SURRENDER OF LEASE: SUIT TO SET ASIDE: ESTOPPEL.  
A stockholder in a corporation whose directors have surrendered 
a lease upon certain real estate, who at the time advocates such 
surrender, and who, having knowledge that the new lessee is 
expending large sums of money in repairs and improvements, 
remains silent four years before bringing an action as a stock
holder to set aside the surrender for want of power in the direc
tors, is estopped to maintain such action.  

5. - : POWERS: LEASES. A corporation authorized to hold real 
estate in fee may become lessee in a lease whose term exceeds 
the term of its charter existence.  

APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed as modified.  

Hall, Woods & Pound and Strode & Strode, for appel
lants.  

Walter J. Lamb and F. M. Tyrrell, contra.  

LETTON, J.  

This action was begun by the county of Lancaster 
against the Lincoln Auditorium Association (hereinafter 
called the Association), Elmer C. Rewick, and the Lin
coln Amusement Company, the object being to cancel a 
lease, dated February 20, 1903, executed by the county 
to the Union Commercial Club (hereinafter called the 
Club) of Lincoln, Nebraska, of three lots in Lincoln upon 
a part of which the auditorium building stands; to set 
aside the interest of Rewick and the Amusement company 
in the premises; to recover rent and damages, and for the
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appointment of a receiver. Later, Walter J. Lamb inter

vened, alleging that he was a taxpayer of the city and a 

stockholder of the association; that he was the owner of 

a large apartment building adjacent to the auditorium 

building; that a lease which was made by the county to 

the- association on September 1, 1899, contained certain 

conditions for the benefit of the public (which will be 

referred to hereafter) ; that this lease was canceled by 

the county board and the association on February 20, 

1903, and that the cancelation of this lease and the ex

ecution of a new lease -to the club on the same day were 

ultra vires, illegal, and void, and so likewise was a trans

fer thereafter made of the last named lease by the club 

to the association. He alleges further the maintenance 

of certain specified nuisances in the auditorium building 

whereby lie has been damaged in the occupancy and rent

ing of his adjacent property, and prays for a decree can

celing both leases, for an injunction restraining the 

maintenance of the nuisances specified and for general 

equitable relief.  
The answer of the association to this intervention is 

virtually a general denial, with a plea that the intervener 

is estopped to complain, for that the last lease was en

tered into by the parties with his knowledge and consent, 

and under his legal advice and direction, and that he was 

fully aware of changes and alterations made in the build

ing from time to time, but made no objection thereto.  

Its answer to the petition pleads the validity of the sev

eral leases, the expenditure of large sums of money upon 

the property in reliance upon these instruments, and the 

acceptance and retention of rent by the county under the 

second lease.  
A large volume of testimony was taken. At the con

clusion of the trial the district court made special find

ings of fact and conclusions of law covering 27 type

written pages, which it would serve no good purpose to 

set forth at length. In substance, the court found that 

the cancelation of the first lease and the execution of the
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second was unauthorized, and that the intervener was 
entitled to relief as to the nuisances. The second lease 
was set aside, the petition of the county dismissed, no 
allowance was made to the association for improvements, 
and judgment for damages was entered in favor of Mr.  
Lamb against the defendants. The defendants were also 
enjoined from operating a skating rink in the building 
and from using a "Military Band Organ" in connection 
therewith, and from permitting certain obnoxious per
formances therein. From this decree the county took no 
appeal, so that the adverse decision upon its petition is 
final. The defeidants appeal from the decree in favor of 
the intervener.  

A summary statement of the facts found by the district 
court must be made in order that the cause may be under
stood. In September, 1897, the citizens of Lincoln at a 
public meeting resolved to erect a public hall for the pur
pose of holding political and other public meetings. The 
parties interested by public subscription raised the sum 
of about $10,000. To better accomplish the purpose, the 
Lincoln Auditorium Association was organized as a cor
poration, the date of its beginning being the 12th day of 
October, 1897, and its termination being fixed in its ar
ticles as January 21, 1905, the expressed powers of the 
corporation being to manage and control the auditorium 
building and to buy and sell lots and rent the real estate 
necessary. On September 1, 1899, the first lease was 
entered into between the county and the association for 
the term of 25 years. Among the agreements therein 
contained were that the association at its own expense 
should within 12 months from the date of the lease build 
and furnish an auditorium capable of seating at least 
3,400 people, to cost not less than $15,000; that the build
ing should be kept in repair by the association free of all 
charge to the county; that the association should pay all 
taxes and assessments; that the building should be fur
nished free for county and district conventions, and at 
actual expenses for city conventions; that at the termina-

90n
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tion of the lease the building, fixtures and appurtenances 

should become the.property of the county; that the build

ing was to be rented for other purposes at reasonable 

-charges, and that the county was to receive one-half of 

the net receipts. It also contained a number of other 

conditions not necessary to set forth at length.  
The building was erected in 1899, and used as designed 

until the 20th of February, 1903. The association, how

ever, became financially embarrassed, was unable to make 

expenses, and paid no revenues to the county. In Octo

ber, 1897, The Union Commercial Club was organized as 

a corporation, its corporate existence fixed to terminate 

June 12, 1948. Some time in 1903 it was proposed to 

erect a building for this club upon a portion of the leased 

property. Mr. Lamb, the intervener, who is an attorney 

of experience and ability, advocated the selection of this 

site and the securing of a lease from the county to the 

club for a period of 50 years, and advised the club that 

the county authorities had power to execute such a lease.  

The old lease was canceled and a new lease executed to 

the club for a term of 50 years at an annual rental of 

$350, payable January 1 of each year. By the terms of 

the new lease the club was given the right to build a 

brick building on the lots for a club house, but not re

quired to do so, and at the expiration of the lease all the 

buildings on the premises were to remain the property of 

the club, with the right to remove them at the termination 

of the lease. The project fell through and the club build

ing was never erected.  

The principal difference between the leases is that in 

the later one a fixed sum is to be paid annually as rent 

and the building does not become the property of the 

county at the end of 25 years. Some minor details, mainly 

concerning the public interest, are also omitted which 

will be referred to-later. Both contain strict provisions 

for forfeiture if the lessee fails to carry out the condi

tions, provide for repairs, payment of taxes, use of build

ing, etc.
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The Union Commercial Club was succeeded by the Lin
coln Commercial Club, and in January, 1904, that club, in consideration of the association assuming the obliga
tions of the lease of February 20, 1903, and paying all 
back rent due the county, assigned and transferred to 
the association all its rights under the lease.  

The matter of leasing the lots was never submitted to 
a vote of the people of the county, and there is no proof 
that the action of the board of directors of the club in 
accepting the first or transferring the second lease was 
ratified by the stockholders. The association has been 
in charge of the building since 1903, and the defendant 
Rewick has been the general manager of the building, and 
since January, 1904, had constituted the Lincoln Amuse
ment Company. While Mr. Rewick was in charge of the 
building it was used as a roller skating rink, a large and 
noisy "Band Organ" was played in the evenings, and at 
certain times amusements were carried on therein which 
annoyed Mr. Lamb and interfered with his tenants in the 
adjoining building. The defendants have expended on 
the auditorium building and grounds and have paid out 
for paving and assessments over $7,500.  

Both the defendants and intervener, who are the only 
parties appearing here, agree that the lots in question 
upon which the auditorium building is situated were not "public grounds" of the county, and that the board of 
county commissioners had the power, without first sub
mitting the question to a vote of the electors of the 
county, to enter into the first lease, and afterwards, with 
the consent of the lessee, to cancel and set aside the same 
and release the property for the term of 50 years. This 
seems also to have been the view taken by the district 
court, since it upheld the first lease. But the intervener 
takes the position that the 50-year lease is void because 
under the first lease the building became real estate when 
built and belonged to the county and the county authori
ties could not give it away; because the Conmercial Club 
had no power to enter into it, in that the lease was for a
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term beyond its coroporate existence; and, further, be

cause of the failure to erect a club house, which he as

serts was part of the consideration.  

As to the county commissioners "giving away" the real 

estate of the county: Under the first lease the county 

was receiving no revenue, and if the same conditions con

tinued it was not improbable that at the end of the term 

all it would have to show for the use of the lots would be 

a building 25 years old, unsuited for county purposes, of 

uncertain value, while, under the new lease, it receives 

the sum of $350 a year for 50 years. The board may have 

erred in judgment in looking at the matter, and may have 

made a bad bargain, but there is no fraud or collusion 

shown, nor has there been a gross abuse of discretion es

tablished. The direction of county affairs is entrusted 

by law to the county board, and not to the courts. Neither 

are infallible. It is probable that, where no sinister in

fluences are shown to exist, county affairs may in the long 

run be best administered by the men chosen by the people 

for that express purpose. While the intervener and other 

citizens of the county may be possessed of business acu

men which would prevent them making such a contract, 

we are of opinion that it is not void for want of consid

eration. Getzschmann v. Board of Commissioners, 76 

Neb. 648. Moreover, under the new lease the improve

ments, not being county property, are liable to taxation 

for county and other purposes, and this feature, among 

others, may have appealed strongly to the board.  

As to the right of the parties to cancel the first lease: 

The association is a private corporation. Prior to the 

cancelation of the first lease it had carried on its business 

at a loss and was seriously embarrassed. There is no law 

which compelled it to operate and carry on business at 

a loss, since it was not a public corporation. Its activity 

in behalf of the public was purely voluntary, and was not 

imposed by any law or statute. It had no power to ap

propriate private property to its own use against the will 

of the owner, but was in all respects a private corpora-
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tion, though carrying on a quasi public enterprise. It 
had the same rights and duties as the owner of any other 
public hall or public meeting place, save as modified by 
its articles and by the terms of the lease. It had the 
same right, therefore, to transfer or otherwise dispose of 
its lease with the consent of the lessor that any other 
person or corporation has, and the rules applicable to 
public corporations with respect to compelling them to 
perform their corporate functions have no application.  
The action of the board of directors in canceling this 
lease in January, 1903, was acquiesced in by all the stock
holders of the association. The intervener, with full 
knowledge of the fact, took an active part in advising the 
club to accept the 50-year lease, and never objected or 
raised any question as to the power or authority of the 
county connissioners to cancel the first lease or the di
rectors of the club to execute the secon(l until July, 1907, 
more than four years later. The moving cause of his 
objection then made seems to have been his desire to put 
a stop to the music of the "Militarv Hand Organ" whose 
delectable sounds furnished accompaniment to the roller 
skaters, and to prevent the roars of the lions in Hagen
back's animal show from disturbing his tenants and him
self.  

We are of opinion, therefore, that, so far as the right of 
Mr. Lamb to object to the surrender of the lease as a stock
holder in the association is eoncerned, lie waived the same 
by remaining silent during the long period within which 
the club, and its assignee, the association, within his 
knowledge expended large sums of money upon the build
ing and lots. Indeed, 'upon the oral argument he virtually 
conceded that it was not the impairment of his rights as 
a stockholder in the association of which lie complained, 
but of his rights as an adjacent property owner to be free 
from nuisance, and of his interest as a subscriber to the 
auditorium building fund that the property be not di
verted from the use for which the money had been sub
scribed by the public. He was an active participant in
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the proceedings which led up to the cancelation of the 

first lease and the making of the second, an ardent advo

cate at public meetings of the cancelation of the old lease 

and the making of the new, and he testifies himself that 

lie urged the county to decline to make the second lease.  

Under these circumstances we think Mr. Lamb is in no 

position to complain either of the action of the county 

commissioners or of the directors of the Commercial Club 

on this account.  
The new lease by its terms expires on February 20, 

1953. The charter of the Commercial Club terminates 

January 1, 1948. The lease, therefore, is for a period of 

about 5 years longer than the corporate existence of the 

club. This it is contended makes the lease void. We see 

no reason why this should be the case. There is nothing 

to prevent the Commercial Club from amending its char

ter so as to extend the period of its corporate existence, 

and, being authorized by statute to purchase real estate 

in fee simple for specific purposes, it may acquire any 

lesser estate or interest which is vendable. If the club 

was authorized to hold and own property in fee, it is clear 

that it may hold a lesser term extending beyond its cor

porate existence. The lease is certainly valid for the 

term of the corporate existence of the club and for the 

full term if this existence is renewed. Brown v. Schleier, 

118 Fed. 981; Detroit v. Detroit Citizens Street R. Co., 

184 U. S. 368; People v. National Trust Co., 82 N. Y. 283; 

Hill v. Atlantic & N. C. R. Co., 143 N. Car. 539, 55 S. E.  

854.  
The second lease has been assigned to the Auditorium 

Association, of which Mr. Lamb is a stockholder. If its 

terms are more advantageous to that association than the 

terms of the first lease, the change was for his benefit, and 

he has no standing in court to complain on that account.  

As a matter of fact, whatever position he took in the dis

trict court, the only serious complaint which he makes 

here as to the cancelation of the 25-year lease is that in 

the new lease some of the provisions of the first lease
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which lie considered to be for the public benefit and neces
sary to carry out, preserve and effectuate the purpose 
and intent ion of the original subscribers to the building 
fund have not been incorporated. Both parties seem to 
agree that ti deree of the district court should be modi
fied so as to reinstate the 50-year lease, to continue the 
injunction as to the offensive practicesi complained of, 
and to provide, further, for the better protection of the 

purposes for which the money was subscribed by insert
ing in tie decree provisions of the first lease, which were 
omitted in the second one.  

This being so, the decree of the district court is accord
ingly moditied as follows: That portion of the decree 
setting aside the second lease and reinstating the lease of 
January, 1897, is vacated. The lease of February 20, 
1903, is declared to be a valid instrument in all respects, 
and the injunction heretofore granted is continued in 
force. It is further ordered and decreed that the lessee 
shall keep the buildings on the said prenisies insured for 
their full value in responsible insurance companies, and 
in case of los) by fire or other agency the money derived 

from insurmi-ce policies shall be used for the re-erection 

of the buildings thereon within 18 months after the loss; 

that it shall keep the portion of said lots not occupied by 
the auditorium building in a neat and park-like condition 
and free front all buildings and structures, except by the 

consent of the board of commissioners of Lancaster 

county; that the lessee shall not allow any intoxicating 
liquors to be sold on said premises or allow any gambling 
or any other immoral or unlawful practices or anything 
calculated to injure the reputation or impair the value of 
said premises or the adjacent property of the neighbor
hood; that the lessee shall not assign the lots or underlet 
the premises without the consent of the county board of 
Lancaster county in writing, and no mortgage lien or 
other ineiubrance shall be placed against said lots or the 
inpro-einents and buildings thereon. It is further or

dered that the judgment in favor of the Auditorinm As-
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sociation against Lancaster county be set aside, and that 

in all other respects the judgment of the district court he 

affirmed; each party to pay his own costs in this court.  

JUDGMENT ACCORDINGLY.  

LOUISA H. HJELM, ADMINISTRATRIX, APPELLEE, V. JOSEPH 

B. VOLz, APPELLEE; SWIFT & COMPANY, APPELLANT.  

FILED JUNE 10, 1910. No. 16,079.  

1. Appeal: VERDICT: CONCLUSIVENESS. Where there is a sharp con

flict in the evidence as to a material fact In a case, the verdict 

of the jury must ordinarily be taken as conclusively settling for 

a reviewing court that the testimony of the witnesses for the 

prevailing party as to the disputed fact reflects the actual condi 

tions.  

2. Master and Servant: CONTmRBUTORY NEGLIGENCE: QUESTION FOR JtRY.  

Whether a workman was guilty of contributory negligence in 

entering a cylinder containing a revolving shaft with arms, at 

a time when the shaft was out of gear, and after the foreman 

and other employees in the building where the machinery was 

used had been informed of the fact that he would enter at that 

time, was a question for the jury, and their finding in that respect 

will not be set aside.  

3. - : ASSUMPTION or RISK: QUESTION FOB JURY. And so, also, 

under such circumstances, as to the question whether he assumed 

the risk of so doing.  

4. - : FELLOW SERVANTS. In this state what is known as the 

"department rule" as to fellow servants is in force. Union P. R.  

Go. v. Erickson, 41 Neb. 1, followed.  

5. - : - . Under this rule, evidence examined, and held 

that the deceased, who was a millwright working in any part of 

the packing plant as directed, and an oiler, employed only in the 

fertilizer dryer house, were not fellow servants.  

APPEAL from the district court for Douglas county: 

ABRAHAM L. SUTTON, JUDGE. Affirmed.  

Greene, Breckenridge d Matters, for appellant.  

Henry C. Murphy and James 0. Kinder, contra.  
10
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LETTON, J.  

This action was brought by the administratrix of the 

estate of Carl Hjelm, deceased, on behalf of the widow 
and next of kin to recover damages for the wrongful kill

ing of the deceased. The petition is lengthy, but in sub
stance it allege,- that the deceased was a millwright in 
the employment of the defendant, Swift & Company, in 
its packing house at South Omaha, Nebraska; that on 
July 20, 1906, he was directed to fasten a bar attached to 
a revolving shaft in a dryer used in the fertilizer depart
ment. To do so it beeame necessary for him to enter the 
dryer, which is a large iron cylinder inclosed in an outer 
cylinder, and between the outer and inner cylinders 
steam is admitted for the purpose of heating the contents 
of the inner cylinder. The shaft is caused to revolve in 
the inner cylinder by a gear wheel outside of the dryer 
actuated by a small pinion moved by means of a clutch 
pulley. That in order to cause the shaft to revolve it is 
necessary to pull or throw a clutch against the pulley, 
and that attached to the clutch for the purpose of moving 
it is an iron lever about 31 feet long; that a lever stand 
is adjacent, upon which the lever rests, and upon which 
it slides in order to engage or disengage the clutch; that 
when the appliance was originally constructed there was 
attached to the lever stand a lock and chain by which 
the lever could be held so that it would be impossible for 
the pulley to become engaged and the shaft to revolve 
when it became necessary for any one to go inside the 
dryer, but that at the time that deceased was ordered to 
go into the cylinder and make the repairs the lock and 
chain had been broken off or removed; that there was no 
other means provided to fasten the lever; that by reason 
of the lock being absent the dryer was in an unsafe and 
dangerous condition, and was an unsafe place to work, 
unless the clutch lever was securely fastened; that defend
ants failed to instruct him regarding the danger. It is 
further alleged that after Hjelm entered the dryer the
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machinery was started through the negligence of the de

fendants; that lie was caught therein and injured, and 

that lie died within a short time.  

The defendant company filed an answer, admitting that 

Hjelm was in its employment and that it was his duty to 

make repairs in the dryer. It alleged that the dryer 

was properly equipped and was provided with a lock and 

chain; pleads that Hjelm assumed the risks of the service 

which were open and obvious; avers that if the negligence 

of any other person contributed to the injury such negli

gence was that of a fellow servant of said Hjelm working 

about said dryer, who carelessly and accidentally started 

said dryer without inquiry as to the situation of the said 

Hjelm; and avers that he was guilty of negligence him

self in entering the dryer without securely fastening it.  

A motion was made by the plaintiff to require defendant 

to set forth more specifically the name of the person re

ferred to as a fellow servant who started the dryer and 

in what respect his action was careless and negligent.  

This motion was sustained, and thereafter the defendant 

filed an amended answer substantially the same as the 

former, except that in the fifth paragraph thereof it 

pleaded: "If the negligence of any person other than that 

of the said Carl Hjelm, deceased, in any manner contrib

uted to the injury resulting in the death of said Carl 

Hjelm, such negligence was that of Mads Englund or Joe 

Opocenski, or some other fellow servant of said Hjeli, 

working about said dryer, who carelessly or accidentally 

started said dryer in motion without inquiry as to the 

situation of said Hjelm, whose presence in the dryer 

would have been apparent to the most casual observer." 

For reply to this allegation the plaintiff admitted that the 

dryer "was carelessly and negligently started in motion 

by Joe Opocenski," but denied that Opocenski was a fel

low servant of Hjelm. The reply further specifically 

denied all the affirmative allegations of negligence of de

ceased in the answer.  
The evidence shows that there were three dryers in the
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same room, which was in a three-story building known as 
the "fertilizer dryer"; that the main-line shafting was on 
the third floor; that from this shaft the power was com
municated by means of a clutch pulley and belt to a line 
of shafting on the second floor, from which separate belts 
were run through the floor to each dryer on the first floor.  
The pulley to which these belts ran was caused to engage 
and operate the gear wheel on the end of each dryer by 
means of a clutch operated by a lever which worked hor
izontally. When the machinery was first received no 
fastening was provided for this lever, but under the direc
tion of Mr. Branstad, master mechanic, a chain was bolted 
to the frame upon which the lever rested and a padlo *k 
furnished, by which, when the lever was drawn to the 
south end of the lever stand throwing the clutch out of 
gear, it might be locked. This would render it impossible 
to start the dryer shaft. The key was kept in the office 
of the fertilizer foreman. The day before the accident 
the operation of the dryer had been stopped on account 
of the pounding of a bar in the inside. This was reported 
to the master mechanic, who directed the deceased and 
one Mads Englund, another millwright, to make the 
necessary repairs. Englund testifies that in the evening 
when Hjelm and he went to the dryer for that purpose 
they found that it was too hot to go into. They then went 
up to the second floor and found Dreamel, Sterba, and 
Opocenski. Dreamel was the head of the fertilizer de
partment, Sterba was the foreman in the dryer room, and 
Opocenski was the oiler in that building. Hjelm told 
Dreamel that the dryer was too hot. Dreamel then told 
him to leave it until the next morning. Both Sterba and 
Opocenski were present at this conversation. The next 
morning Hjelm and he went back to work. It was dark 
at the north end of the dryer where the hole was through 
which it must be entered, so they took an incaidescent 
light upon an extension wire and looked in. At that time the shaft was set so that one of the arms stood across the center of the manhole. Englund then went to the south
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end and started the machinery, making the shaft move a 

little, and, as soon as the arm had passed the hole, Hjelm 

called to him and he threw the lever out and stopped it.  

He then pushed the lever over as far as he could get it 

and pushed it down over the edge of the stand. He testi

fies that there was then no lock or chain attached to the 

lever stand; that at one time he had seen a lock and chain 

there, but it was not there at this time. He says that he 

then went to the north end of the dryer; that Hjelm then 

went to the water-closet; that the witness went into the 

dryer, found it so hot he could not work, came out, and 

went to the third floor to get some sacks to lie upon while 

working in the dryer; that while on that floor he saw 

the oiler, Opocenski, throw out the clutch lever on the 

mainline shaft; that Opocenski then went down stairs 

ahead of him to the first floor, and that just as he came 

down he saw Opocenski jump upon the concrete base of 

No. 3 diyer, and saw the big gear wheel moving a little.  

He testifies: "I say to Joe, 'What are you doing?' Q.  
You said, what are you doing? A. Yes, sir. He say, 'I want 

to stop the power.' Q. Which way did he have the lever, 

with respect to his hand? A. His hand was on the lever, 

the clutch lever. Q. And which way did he have the 

lever? A. He got the lever clear into the clutch." Eng

lund asked him if he was sure nobody was in the dryer, 
and he said there was not. Opocenski then threw the 

lever to the south and threw the clutch out. Englund 

then heard some one calling; he went to the north end of 

the dryer, and found Hjelm caught in the cylinder. He 

went back to the gear wheel, and with Opocenski's help 

turned the wheel, so that the arm of the shaft cleared the 

opening and they could pull Hjelm out. On cross-exam

ination he testified that about six or eight weeks before 

the accident he had seen a lock and chain on the lever 

stand; that on the morning of the accident he saw-a small 

chain on the north end of the lever stand hanging down 

in the dust, but he saw no lock there; that when he saw 

Opocenski he had hold of the clutch lever holding it into



NEBRASKA REPORTS.

Hjelm v. Volz.  

gear. The power had been turned off upstairs, but the 
dryer was still running, the shaft moving only a little.  
It seems that, in order to "stop the power" after the 
clutch was thrown out on the upper floor, the dryers or 
some of them if not in gear would be thrown in, so as, by 
increasing the load, to check the running of the shafts 
and pulleys. Since this testimony of Englund's forms the 
basis of the plaintiff's case, it will be unnecessary to con
sider in detail all of the testimony of defendant's wit
nesses, and we only consider such of it as elucidates the 
particular point under discussion.  

1. The first point made by appellant is that the dryer 
was suitably equipped with a safety device. Counsel vig
orously insist that there is no proof as to the lack of a 
lock -and chain, as well as of a number of other facts es
sential to recovery; but this is evidently based upon the 
idea that the testimony of the witnesses for the defendant 
is true in all respects, and that much of that in behalf of 
the plaintiff is not worthy of belief. With this idea, the 
jury evidently did not agree, and, since the matters in 
which the testimony conflicts have been settled by the 
jury in favor of the plaintiff, we must assume those facts 
established which were testified to by the plaintiff's wit
nesses. There is a sharp and direct conflict in the testi
mony as to whether or not there was a lock on the chain 
at the lever stand on the morning of the accident. The 
testimony of Englund, Washington, and Hetty is in di
rect contradiction to that of Branstad, Volz, IRussell, and 
other witnesses for defendant. The jury, however, has 
settled this controversy, and must have found that the 
story of the plaintiff's witnesses was true, and we are not 
at liberty to interfere with their finding in that respect, 
even though from the inanimate page we might think 
there was grave reason to doubt the statements. It may 
be considered as established, therefore, that there was no 
lock on the lever stand at the time of the accident, and it 
is clearly shown that the lock was a nece;:sary and prope'r 
appliance in order to prevent just such accidents.
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2. As pointed out in appellant's brief, while there is a 

clear distinction between assumption of risk and contrib

utory negligence, it often happens that both of these prin

ciples may be applicable to the same facts. In this case 

if the machinery had been in gear when Hjelm entered 

the dryer, he would have assumed the risk of it starting, 

and would also have been guilty, under ordinary circum

stances in working hours, of contributory negligence 

which would bar recovery. But the machinery was not in 

gear at the time, and whether the lock and chain were in 

place or not, it was for the jury to determine whether the 

fact that Hjelm went into the dryer without fastening the 

gear wheel in some manner was negligence. In this con

nection they were entitled to consider the fact that on the 

evening before he had informed the only men in the build

ing whom the evidence shows had anything to do with the 

control of the machinery therein that he was going into 

the dryer the first thing in the morning. The question 

whether after taking this precaution he was negligent in 

entering the dryer without fastening the gear wheel so 

that no one could start the machinery, and the question of 

whether he assumed this risk have been settled by the 

verdict.  
3. The principal issue left in the case, then, is whether 

the act of setting the dryer in motion was, as the defend

ant pleads, the "negligence * * * of Mads Englund 

or Joe Opocenski, or some other fellow servant of Hjelm, 

* * * who carelessly or accidentally started said dryer 

in motion without inquiry as to the situation of said 

Hjelm, whose presence in the dryer would have been ap

parent to the most casual observer." After the case had 

been submitted to the jury, the following question in writ

ing was received by the court: "To the Court: If the 

jury agrees that the oiler started the machinery by throw

ing in the clutch on the shaft that operated No. 3 dryer, 

and was thereby responsible for the death of Hjelm, 

would that sufficiently relieve said Hjelm from respon

sibility, if in the judgment of the jury or any of them he
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did not use ordinary care to make the maclhinery safe be
fore going ino the dryer, No. 8 and No. 10 of the instruc
tion of the court seeming to the jury to conflict at this 
point ?" 

The court answered this inquiry by an additional in
struction as follows: "A master has a right to assume 
that an employee will use that ordinary care and caution 
that an ordinary prudent and careful man would use 
when going into a place of danger, and an employee has 
a right to assume that, when going into a place of danger, 
the master will use that care and caution an ordinary 
careful an(d prudent man would use in keeping the pren
ises reasonably safe for an employee to work. If the 
plaintiff has satisfied you by a preponderance of the evi
dence that the deconsed notified the fertilizer department 
that he was going into the dryer on the morning of the injury, and, notwithstanding said knowledge, said oiler 
varelessly and negflieitly turned on the power and 
hereby caused the death of the deceased, and you further 

find said oiler was not a fellow servant of the deceased, 
then you are instructed that the defendant would be liabh 
for the death of the deceased, even though the deceased 
did not use ordinary care in going into said dryer." 

The defendant complains that this "took from the jury 
every question in the case save only the right to find that 
Opocenski, the oiler, started up the machinery, and that 
lie was not a fellow servant," but in our view of the issues 
and of the evidence this is the pivotal question in the case.  
keni if a lock had been furnished and not used, if, as 
Unglund testifies, those in charge of the dryer house and 
the oiler, Opocenski, had been told in the evening that the 
men were going into the dryer that morning, then, if 
Opocenski, having this knowledge, carelessly started the 
dryer, his master would be liable, if lie were not a fellow 
servant of the deceased.  

This brings us then to the final question, which is 
whether, as alleged in the answer, Opocenski was a fel
low servant with Hjelm. The evidence shows that the
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mechanical department included millwrights, elevator 

conductors, and oilers; that there are six elevator con

ductors employed, whose occupation it is to operate the 

elevators in the various buildings of the plant and who 

have nothing to do with repairs; that there are five reg

ular day oilers who are assigned to the different build

ings, and one of whom, Opocenski, was assigned to the 

fertilizer dryer house. It is the duty of the oiler in the 

dryer house to oil the machinery on all three floors of the 

building and on the top of the building, to start and stop 

the machinery under the direction of the fertilizer fore

man, to do slight repairs and correct minor irregularities 

in the running of the machinery in that building. His 

time is kept by the fertilizer department; he is on the pay 

roll of that department and receives checks charged to it.  

His whole time is occupied in the dryer building. When 

repairs such as the tightening of bars in the dryer or other 

work around the machines are needed, the defect is re

ported by* the fertilizer foreman to the millwright fore

man, and men of the regular millwright force are sent to 

do the work. While such repairs are being made the oiler 

attends to his regular duties in the building, and does not 

form one of the millwright gang. The deceased and other 

members of the regular millwright force were in no way 

under the direction and control of the fertilizer depart

ment. Their duty was to install, repair, or demolish ma

chinery as required in any of the numerous buildings com

posing the packing plant. They were directed solely by 

the millwright foreman, and were employed strictly in the 

occupation or trade known as that of "millwright," which 

is a calling demanding mechanical skill of rather a high 

degree. The duties of the oiler were of a character which 

could be performed by persons of a lower degree of me

chanical skill. His services were all rendered in or about 

the fertilizer dryer building to which he was assigned.  

He was under the immediate direction of the foreman of 

that building, and in a remoter degree was also under the 

(irection of the mechanical department, but his most im-
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portant duties respecting the working and stopping of 
the machinery, etc., were directed by the fertilizer fore
man. He was not consociated with the millwrights in 
the same task. At the time of the accident there was no 
community of action between the millwrights, who were 
engaged in repairing the dryer under the direction of the 
millwright foreman, and the oiler who stopped the power, 
which was a part of his regular duties. Their spheres of 
activity, while connected in the sense that the duties of 
both were concerned with machinery, and that the oiler 
was to some extent under the direction of the millwright 
foreman, were separate and distinct, and as we have seen 
even when working in the same building they were not 
associated. It is clear that these servants were not so 
associated together in the same lines of employment as to 
constitute fellow servants under the rule adopted in this 
state, which is commonly known as the "department 
rule." Norfolk Beet-Sugar Co. v. Koch, 52 Neb. 197; 
Union P. R. Co. v. Erickson, 41 Neb. 1. This is the rule 
here, and, while rejected in a number of other jurisdic
tions with courts of high standing, we are not inclined to 
depart from it. Under this rule it is a question of fact 
for the jury to determine whether the persons involved 
are fellow servants. They have determined that Opo
censki and Hjelm were not fellow servants, and their find
ing is fully supported by the evidence.  

We have been cited by the defendant to a number of 
cases where this court has held that the person injured 
had assumed the risk of his employment, and to others 
where the servant had been guilty of contributory negli
gence sufficient to bar recovery, but the facts in the cases 
cited are so different from those in the instaut one that 
the holding in those cases that as a matter of law the em
ployer was not liable is no justification for such a hold
ing here.  

Under the facts testified to in the case, we find no 
prejudicial error in the instructions complained of. The 
judgment of the district court, therefore, is 

AFFIRMED.
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L. C. MADSEN, TRUSTEE, APPELLEE, V. FARMERS & MER

CHANTS INSURANCE COMPANY, APPELLANT.  

FUED JUNE 10, 1910. No. 16,082.  

1. Insurance: UNFILED CHATTEL MORTGAGE: MATERIALITY. The exist

ence in the hands of the mortgagee of an outstanding, unfiled 

chattel mortgage upon a stock of goods, given as security for a 

guaranty of a debt of the mortgagor, is a fact material to the 

risk in a contract of insurance of the goods, even though the 

instrument contains a clause that it "shall not be valid until and 

unless filed." 

2. - : - : CONCEALMENT. If such a mortgage exists, and the 

applicant for insurance, when inquired of whether the property 

"is mortgaged or otherwise incumbered," answers in the nega

tive, this is the concealment of a fact material to the risk, which, 

under the conditions of the policy that "this entire policy shall 

be void if the assured has concealed or misrepresented, in writ

ing or otherwise, any material fact or circumstance concerning 

this insurance or the subject thereof. * * * This entire policy 

shall be void * * * if the subject of insurance be personal 

property and be or become incumbered by a chattel mortgage"

avoids the contract.  

APPEAL from the district court for Howard county: 

JAMES N. PAUL, JUDGE. Affirmed on condition.  

A. L. Chase and Charles A. Robbins, for appellant.  

Charles B. Keller and T. T. Bell, contra.  

LETTON, J.  

This is an action upon an insurance policy. The policy 

was dated October 15, 1907. It provided for $4,700 insur

ance upon merchandise, $300 upon furniture and fixtures, 

and $100 upon a piano, all contained in a store building 

in Cotesfield, Nebraska, the property of Joseph Jarosz.  

On the 1st of December, 1907, the property was destroyed 

by fire. The petition alleges that a few days afterwards 

defendant offered to pay the full amount of the policy 

within 60 days,. as provided by the policy, or to pay the
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same immediately, less a discount of 2 per cent.; that the 
plaintiff, who is the trustee in bankruptcy of Jarosz, ac
cepted the discount proposition, but that afterwards the 
defendant refused to pay the loss upon the ground that 
there was a chattel mortgage on the property when the 
policy was written. The defendant denies the settlement, 
pleads concealment of material facts, and fraud and mis
representation in the written application, in that, on or 
about the 27th of February, 1907, Jarosz executed a chat
tel mortgage to one St. Nadolinski covering all of the 
insured goods; that by collusion this mortgage was kept 
secret and concealed, and the defendant was thereby in
duced to execute a policy whichi it would not have done 
had it been informed of the incumbrance. It further al
leged that when proofs of loss were prepared and received 
defendant had no knowledge of the. existence of the niort
gage, and that when it ascertained this fact it tendered 
back to the assured the full amount of the premium, 
which it still prolers. The reply is a general denial. At 
the conclusion of the trial both parties moved for a di
rected verdict. The court instructed the jury to return 
a verdict for the full amount claimed by the plaintiff.  

The only material question presented is: Was the 
policy void at its inception by reason of the execution of 
the instrument, exhibit 6, which defendant contends is a 
chattel mortgage and was such at the time it was ex
ecuted, but which lplaintiff claims did not become a imort
gage under its ternis until filed in the office of the count v 
clerk? Jarosz puchased this stock of merchandise froi,1 
T. T. Bell of St. Paul, Nebraska. Mr. Bell test ifies that 
at the time he sold the stock of goods he went to (Cotcs
field for the purpose of closing the transaction; that lie 
had a contract of sale drawn which conta ined a guaran
tee of the payments to be made by Jarosz, aid that Mr.  
Nadolinski, who was Javosz' father-in-law, amited to sign 
the guarantee, but insisted that he should have some se
Curity from Jarosz "so that he could have sone rights in 
the property if Jarosz should not pay as lie agreed, or if
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he should feel insecure in any other way." Mr. Bell fur

ther testified that he had no chattel mortgage blank with 

him, but that he did have a real estate mortgage blank 

which he changed so as to cover the chattel property.  

Jarosz then said "that he was afraid that if he gave a 

chattel mortgage on the stock it would make him trouble 

in getting credit as well as getting insurance." Mr. Bell 

then said: "There was one way it could be done; that if 

Mr. Nadolinski would agree that this paper should not 

be a lien or should not be valid until he felt unsafe, and 

then filed it, it could be fixed in that way so it would be 

a lien after it was filed." Nadolinski then said:. "All he 

wanted was something so that if he should feel insecure 

that he could get hold upon the property and protect him

self against his guarantee on this bond." That after a 

few more words Mr. Bell inserted the words: "And shall 

not be valid until filed." That he "told them * * * that 

would enable him to get a lien on the property when it 

was filed, and until that time it would not be a valid 

mortgage"; and, the instrument then being read to Jarosz 

and Nadolinski, the contract of purchase was signed by 

Nadolinski, and the mortgage by Jarosz. On cross-exam

ination Mr. Bell testified that he told them that if Jarosz 

gave a chattel mortgage on the property he could not get 

insurance, and that he might have told them that if the 

paper was put upon record then it would be a lien and 

would invalidate any insurance they might have. Exhibit 

6, the instrument referred to, is in form a mortgage upon 

the stock of goods, furniture and fixtures. It contains 

the following provisions: "This mortgage is given to 

secure said St. Nadolinski against loss and liability by 

reason of his guaranteeing the contract of Jos. B. Jarosz 

in the purchase of said stock from T. T. Bell, and shall 

not be valid until and unless filed." Jarosz was then 

given possession of the stock of goods. The mortgage was 

filed by Nadolinski the day after the fire.  

The defendant contends that the instrument executed 

and delivered by Jarosz to Nadolinski was a chattel mort-
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gage on the property, that it was an "incumbrance" within 
the meaning of the application and policy; and further 
contends that the policy is void for fraudulent conceal
ment by the insured of the character of his title and in
terest in the property. The plaintiff insists that the ex
press condition in the instrument, "And shall not be valid 
until and unless filed," is a condition precedent which 
had never been complied with before the destruction of 
the property by fire, and that consequently the mortgage 
never took effect or became valid; that, this being the 
case, there was no misrepresentation or concealment in 
the application; that there being then no chattel mort
gage in existence the negative answer to the question 
whether the property was "mortgaged or otherwise in
cumbered" was true. We are of opinion that at the time 
the insurance was procured Jarosz concealed from the in
surer a material fact concerning the subject of insurance.  
He knew at the time that the instrument, exhibit 6, was 
executed that if the fact were known that a chattel mort
gage existed on the stock it would be impossible to pro
cure insurance, and therefore knew that this fact was 
material to the risk, yet at the time of applying for the in
surance he stated that the property was not "mortgaged 
or otherwise incumbered." The existence of this instru
ment was a fact which the insurance company was en
titled to know, so that it might decide whether to enter 
into the insurance contract or not. In all insurance con
tracts there is a moral hazard, and it is necessary to the 
safe operation of the business, and entirely proper and 
right, that an insurer should require information from 
the applicant which will allow it to determine from the 
facts the extent of this hazard and of the risk which it is 
assuming. The instrument affected the rights of the in
sured in the property. His interest in it was not the same 
as it was before it was executed, being subject to the will 
of the mortgagee. It was not the property itself that was 
in reality the subject of the insurance contract, but it 
was the interest of the insured therein, and an instrument
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which affected such interest to such an extent as did this 

mortgage most certainly affected the moral hazard.  

Stanisics v. Hartford Fire Ins. Co., 83 Neb. 768. A clear 

discussion of this subject is found in the opinion of Judge 

Sanborn in Connecticut Fire Ins. Co. v. Manning, 160 

Fed. 382, from which we quote: "The property insured 

against fire in this policy, and in like policies of insur

ance ordinarily, is not the real or personal property de

scribed therein, but it is the interest of the assured in that 

property. The extent of his interest is therefore neces

sarily material to the risk which the underwriter as

sumes. The moral hazard is one of the main elements, 

if not the chief element, of an insurance risk, and it is 

never negligible. It is always material to the risk. Moral 

hazard is but another name for a pecuniary interest in 

the assured to permit the property to burn. Statistics, 

experience, and observation.all teach alike that the moral 

hazard * * * is greatest when the assured may gain 

the most by the burning of the property. The extent of 

the interest of the assured in the property insured meas

ures the moral hazard, and hence is always material to 

the risk of the insurance. But any incumbrance upon 

the interest of the assured diminishes that interest by the 

amount of the incumbrance and thus becomes itself ma

terial to the risk. The responsibility of the assured, his 

ability to pay the premiums upon his policy, is another 

important consideration to the underwriter, and the ex

tent of his interest in the insured property, the incum

brance upon it, and his indebtedness on account of that 

incumbrance tend clearly to show his responsibility, and 

in that way are material to the risk." See, also, Secrest 

v. Hartford Fire Ins. Co., 68 S. Car. 378, 47 S. E. 680; 

Hutchins v. Cleveland Mutual Ins. Co., 11 Ohio St. 477; 

Lee v. Agricultural Ins. Co., 79 Ia. 379. The instrument, 
although written upon a real estate mortgage blank, was 

a valid mortgage upon the property. The consideration 

had passed, the mortgagor had lost all control over the 

instrument, and its entire possession and citirol had



112 NEBltASICA REPORTS. [VOL. 87 
Madsen v. Farmers & Merchants Ins. Co.  

vested in the mortgagee. He might file the same at any 
time. It is apparent from the testimony that the parties 
understood it was to be kept from the records for the 
express purpose of obtaining credit and insurance. The 
object, so far as concerned the defendant here, was to 
deceive the insurer into believing that no one, other than 
Jarosz, had any interest in the property. Such proceed
ings are not favored. Ackerman v. Ackerman, 50 Neb. 51.  

While, as the plaintiff contends, forfeitures are looked 
upon by courts with ill favor, and will be enforced only 
when the strict letter of the contract requires it, it is 
equally true that good faith and fair dealing are required 
in insurance contracts as much as in any other contract, 
and that courts are as reluctant to countenance deceiving 
an insurance company by the concealment of material 
facts as deceiving any other corporation or an individual.  
We have heretofore said: "When the insurer makes in
quiry about facts material to the risk, lie is justified in 
acting on the assumption that the information imparted 
by the applicant for insurance is correct. le is entitled 
to know whether the property to be insured is incumbered, 
and, if so, to what extent, so that lie may act intelligently 
in determining whether he will accept or decline the risk.  
The representations of the applicant become the basis of 
insurance, and if they be false, touching matters material 
to the risk, the contract obtained through their influence 
cannot be enforced; and it is, in such case, quite imma
terial whether the misstatement resulted from bad faith 
or from accident or ignorance"-citing cases. Scal v.  
Farmers & Merchants Ins. Co., 59 Neb. 233.  

The policy contains the following provision: "This 
entire policy shall be void if the assured has concealed or 
misrepresented, in writing or otherwise, any material 
fact or circumstance concerning this insurance or the sub
ject thereof. * * * This entire policy shall be void 
* * * if the subject of insurance be personal property 
and be or become incumbered by a chattel mortgage." It 
was the duty of Jarosz to be candid and fair in his deal-
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ing with the insurance company, and to state the facts 

with reference to the execution and delivery of this in

strument, so that the company might determine for itself 

whether it was willing to assume the risk. The conceal

ment by him of these facts was a violation of the fore

going condition of the policy, and his negative answer to 

the question, "Is the property mortgaged or otherwise 

incumbered?" was untrue. Whether the instrument in 

question was a mortgage or not, it constituted an "incum

brance" upon the property presently effective or not at 

the option of Nadolinski. It was a lien, as defined by 

2 Bouvier, Law Dictionary, 226: "A hold or claim which 

one person has upon the property of another as a security 

for some debt or charge." Sessions v. Irwin, 8 Neb. 5.  

See, also, Black, Law Dictionary, 613, defining "Incum

brance." 
For these reasons, we think the district court erred in 

directing a verdict for the full amount of the policy. The 

plaintiff, however, was entitled to a verdict for the amount 

of the insurance upon the piano, which was not included 

in the mortgage. The judgment of the district court will 

therefore be affirmed, if plaintiff files a renittitur of the 

verdict in excess of $100, with interest at 7 per cent. from 

the 12th day of December, 1907, within 40 days; other

wise, the judgment will be reversed and the cause re

manded for further proceedings; costs in this court taxed 

to plaintiff.  
AFFIRMED.  

SCOTT W. KIMES, APPELLANT, V. EDWIN R.. LIBBY, APPELLEE.  

FILED JUNE 10, 1910. No. 16,035.  

1. Boundaries: MISTAKEN LOCATION: CONCLUSIVENESS. Where the 

true line between coterminous tracts of land can be ascertained, 

and the owners of the real estate by mistake agree upon an 

erroneous boundary, believing it to be the true line, they will 

not be concluded thereby from claiming to the correct line when 

11
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discovered, unless the statute of limitations has run, or equitable 
reasons exist for adhering to the erroneous line.  

2. Adverse Possession: PUBLIC LANDS: RTGHTS OF ENTRYMAN. The 
statute of limitations will not run In favor of an occupant of land 
the title whereof is in the United States as against the entryman, .  
until the latter's right to a patent has been completed by the 
performance on his part of every act entitling him to that con
veyance.  

3. Boundaries: LOCATION: EsTOPPEL. The evidence in this case 
examined in the opinion, and held insufficient to bar the defend
ant from asserting title to all of the real estate described in his 
patent therefor.  

APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JUDGE. Affirimed.  

J. B. Smith, for appellant.  

N. D. Jackson and 0. H. Kelsey, contra.  

Room, J.  

This is an action to quiet in plaintiff title to about 15 
acres of land. The defendant in his answer prayed for 
like relief and prevailed. The plaintiff appeals.  

The plaintiff in 1884, entered as a homestead under the 
federal law the east half of the southwest quarter of sec
tion 5, in township 25 north, of range 8 west, in Antelope 
county, and other lands, and his patent was issued in 
March, 1892. About 1884 the defendant entered the west 
half of the southwest quarter of said section under the 
acts of congress relating to timber culture. He became 
entitled to a patent in 1894, and it was issued in 1895. In 
1885 the plaintiff and the defendant employed the county 
surveyor, a Mr. McGee, to locate the line dividing their 
respective eighties, and subsequently occupied and cul
tivated their holdings with respect to the line established 
by that official. In 1889 or 1890, the proof is not con
vincing as to the exact date, the litigants constructed a 
fence upon the line established by Mr. McGee. In 1902 
the defendant caused Mr. Staples, the county surveyor of
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Antelope county, to resurvey ihe defendant's farm, and 
said official located the dividing line between the east and 
west half of the southwest quarter about 15 rods east of 
the line established by McGee. To this point there is no 
conflict in the evidence, but from thenceforward the testi
mony is conflicting. The plaintiff testifies that the par
ties hereto agreed that McGee should establish the line 
and each landowner would abide thereby. The plaintiff 
further testifies that in 1902 lie was coerced into moving 
his fence and did not at that time know his rights in the 
premises. The further claim of title by adverse posses
sion to the tract of land in dispute is advanced by the 
plaintiff.  

Concerning the McGee survey, the evidence is satisfac
tory that the parties did not know the location of the di
viding line between their farms; that they a.. Led that 
survey as satisfactory evidence of the true line, acted in 
accordance therewith, but made no specific agreement to 
abide by McGee's survey. The evidence further proves 
that Staples', and not McGee's, survey established the 
true line between the litigants' farms. McGee admits he 
did not have all of the government field notes with re
spect to this section at the time he made his survey, and 
his description of the methods employed by him in locat
ing the line between the litigants' respective farms does 
not evidence the care taken by Mr. Staples while engaged 
in the same task. It is undisputed that the southwest 
government corner to section 5 and the quarter corner on 
the south side of the section are not evidenced by any 
monuments or pits created by the government surveyors, 
and that there are no such monuments or pits to indicate 
the corners of many of the interior sections in the town
ship. Mr. Staples devoted about three days to surveying 
in the township in order to locate the line in dispute. He 
located the government corners one mile west, one mile 
north, three miles south, and five miles east, respectively, 
from the southwest corner of section 5, and cheeked his 
measurements and lines by the location of other estab-
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lished government corners. There was notlihing other than 
MAr. McGee's insufficient data andl hasty wo-k to prevent 
the parties in 1885 from locating the line between their 
farmis.  

The rule applicable to this state of facts is stated in 
Trussel v. Lewis, 13 Neb. 415: "Where the true line can 
he ascertained, and parties by mistake agree upon an 
erroneous line as their boundary, believing it to be the 
true line, they will not be concluded by sih agreement 
from claiming to the true line when discovered, unless the 
statute of limitations has run, or equitable reasons exist 
for establishing au erroneous line." The first exception 
to the general rule is asserted by the plaintiff to establish 
title in himself to the strip of land in dispute because 17 
years passed subsequent to the 1885 survey before he was 
disturbed, and in the meantime he had occupied the real 
estate and enjoyed the profits arising therefroim. It ap
pears, however, that mitil 1895 the legal title to this land 
was in the inited States, and until -July, 1894, the de
fendant had not complied with tlie tinbr culture law so 
as to entitle hiiii to a patent. Uiler these circumstances 
the statute of limuitations did not, commence to run in the 
plaintiff's favor muitil July, 1894. Mills v. Truirer, 33 Neb.  
292. The defendant resuied possession of tle land in 
1902, and title by adverse possession (lid not vest in the 
plaintiff.  

We think no equitable reasons exist for adhering to the 
erroneous line. No iniprovem('ents other than a fence were 
constructed because the line was erroneoul'v located by 
McGee, and the plaintiff had the same means that were 
accessible to the defendant to ascertain the corre*t huind
ary. The fact is also established, by a fair preponder
ance of the evideice, that before the 1902 survey was 
closed the plaintiff in a conversation with the defendant in 
the presence of the surveyor and his assistants recognized 
the later survey as the correct one and agreed to ilove his 
fence. Within about two weeks lie voluntarily moved 
that fence to the line established by the Slaph s' sur:ev.
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and until 1907, when this suit was commenced, acquiesced 

in the later line as the correct boundary. The defendant 

voluntarily relinquished to his neighbor in section 6 a 

strip of land corresponding in width to that in suit in the 

instant case. The plaintiff has taken advantage of sur

veys made by Staples based upon the corners used as 

starting points in the Libby survey to secure from an

other neighbor possession of a tract of land theretofore 

occupied and claimed by that neighbor.  

We can discover no equitable considerations to justify 

the plaintiff's present claim that the erroneous line estab

lished by Mr. McGee should be accepted in the place of 

the true one located by Mr. Staples and for five years 

recognized by all parties in interest as correct.  

The judgment of the district court is right and is 

AFFIRMED.  

SHERIDAN COAL COMPANY, APPELLANT, V. 0. W. HULL 

COMPANY, APPELLEE.  

FILED JUNE 10, 1910. No. 16,042.  

1. Pleading: SUFFICIENCY AFTER JUDGMENT. Where the sufficiency of 

an answer to support a counterclaim is not questioned until after 

judgment, all reasonable intendments should be indulged in sup

port of the pleading.  

2. Sales: OFFER: ACCEPTANCE. An affirmative answer to a proposition 

to purchase coal, followed by a delivery of a major part of the 

fuel referred to, may be taken as satisfactory evidence of an 

acceptance of the proposition, although the answer indicates 

there may be a brief delay in the first delivery of the coal.  

3. Trial: INSTRUCTIONS: REVIEW. Upon appeal, the district court's 

instructions will be considered together, and the losing party 

will not be heard to complain that an instruction is not precisely 

and clearly stated if he did not request a proper instruction upon 

the subject.  

4. Appeal: VERDICT: CONCLUSIVENES. Questions of fact upon con

flicting evidence are to' be decided by the jury in actions at law,
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and their finding will not be set aside on the ground of the want 
of evidence to support it unless it appears that the verdict Is 
manifestly wrong.  

5. Witnesses: EXAMINATION. Where a witness Is called to contradict 
the testimony of a former witness who has stated that certain 
things were said, it is within the discretion of the trial court to 
permit counsel to ask leading questions.  

6. An unauthorized declaration of an agent, made after the transac
tion to which it relates Is completed, is not competent evidence 
against the principal.  

7. Appeal: AUTHORITY OF AGENT: ADMISSIBILITY OF EVIDENCE. An 
agent of a corporation having charge and control of an inferior 
servant of that master may properly testify to the scope of such 
servant's duties, and if he is permitted to deny that servant's 
authority to make admissions adverse to their common em.  
ployer's interests, the error, if any, will be held without 
prejudice where it clearly appears, independently of that denial, 
that no such authority was vested in the servant.  

8. Evidence: BooKs or AcCOUNT. Where the evidence discloses that 
a corporation extensively engaged in trade, in the regular course 
of its business in purchasing merchandise, causes every order to 
be entered in a book and numbered before it is transmitted to 
the person with whom the corporation is dealing, and during 
litigation it becomes important to prove whether an order was 
written and transmitted, the court in its discretion may, in con
nection with other evidence tending to prove that such an order 
was written and transmitted to the sendee and a proper founda
tion has been laid by verifying the book and entry therein, per
mit the corporation to introduce such an entry in evidence.  

9. : SECONDARY EVIENCE. Where a proper foundation has been 
laid, secondary evidence may be received of the contents of a 
document which cannot be produced.  

APPEAL from the district court for Douglas county: 
GEOmGE A. DAY, JUDGE. Afrined.  

B. N. Robertson, for appellant.  

F. A. Brogan, contra.  

RooT, J.  
Each party to this suit is a corporation; the plaintiff is 

engaged in mining and shipping coal, and maintains
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offices in the city of Omaha; the defendant is a wholesale 

and retail dealer in coal in said city. The plaintiff de

mands a balance due upon shipments of coal to defend

ant, and the latter asserts a counterclaim because, as al

leged, the plaintiff failed to deliver to the defendant 1,500 

tons of slack coal in 1907. The issue between the parties 

is whether a contract between them made about .Tuly 19, 

1907, was oral and for 2,500 tons of coal, or in writing for 

4,000 tons thereof. The defendant asserts that the con

tract is embodied in two letters, one written by the de

fendant to the plaintiff, and the other by the plaintiff to 

the defendant, as follows: "C. W. Hull Co., Omaha, Neb., 

July 19, 1907. Order No. 909. Above number must be 

shown on invoice. To Sheridan Coal Co., Omaha, Neb.  

Gentlemen: Please enter the following order and ship 

as stated below to C. W. Hull Co. at Omaha, Neb., via 

C. B. & Q., one hundred (100) cars each to contain 40 

tons Cherokee slack coal at $0.60 per ton f. o. b. mine. To 

be shipped to arrive in Omaha at the rate of two (2) cars 

or 80 tons per day beginning July 26. Please acknowl

edge receipt of this order and if you are unable to fill as 

specified, notify us immediately. Invoice and corre

spondence relating to this order must invariably bear our 

order number. Regardless of distinction of shipment, the 

invoice, bill of lading, notice and all other correspondence 

pertaining to this shipment must be addressed to us at 

Omaha, Neb. C. W. Hull Co., By M. E. Serat." "Sheri

dan Coal Co., Omaha, Neb., July 20, 1907. C. W. Hull 

Co., Omaha, Neb. Dear Sirs: Your order No. 909.  

Shipments will begin on this order today at the rate of 80 

tons per day. Yours resp., J. H. Rogers, G. S. A." 

The defendant further alleges that Rogers is the plain

tiff's general sales agent, had authority to execute the 

contract, and that plaintiff delivered 2,507.75 tons of said 

coal, but refused to deliver the remaining 1,492.25 tons 

thereof. The defendant's manager testifies that on July 

19, 1907, he caused the letter first copied in this opinion to 

be written, and signed it or caused his clerk to attach the
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witness' signature thereto. There is considerable evi
dence tending to prove the manner in which the defend
ant transacts its business, and to the effect that the letter 
was duly posted after having been addressed to the plain
tiff. It is conceded that the second letter was written by 
the plaintiff and received by the defendant. The litigants 
disagree as to whether this letter referred to an alleged 
order given over the telephone or to the letter of July 19.  
There is a mass of evidence in the record difficult to recon
cile if all of the witnesses are gifted with accurate mem
ories and have testified without equivocation or mental 
reservation.  

1. It is insisted that the defendant did not plead suffi
cient facts in its answer to state a cause of action against 
the plaintiff, and therefore the court erred in submitting 
the issue of defendant's damages to the jury. No such 
question seens to have been raised in the district court.  
We shall, therefore, construe the pleading liberally in 
favor of the defendant. Merrill v. Equitable Farm & 
Stock Improvement Co., 49 Neb. 198; Latenser v. Misner, 
56 Neb. 340.  

The plaintiff argues that the letter of July 19, if writ
ten and sent, contained two conditions: (1) The coal is 
"to be shipped to arrive in Omaha at the rate of two (2) 
cars or 80 tons per day, beginning July 26"; (2) the re
ceipt of the order must be acknowledged. The plaintiff 
further urges that the defendant did not acknowledge 
receipt of the letter of July 19, but stated that shipments 
would begin July 20 at the rate of 80 tons per day. It 
also argues that the letter of July 20 in effect rejected the 
conditions imposed in the offer, and converted the trans
action into a conditional sale. The following is froni 
plaintiff's brief: "If conditional, the plaintiff would not 

be liable for failure to fulfil the contract unless the 
1,492.25 tons of coal actually arrived in Omaha. * * * 
Whether it did so arrive or not the record is silent." We 
are not inclined to adopt the plaintiff's theory of the legal 
effect of the letters. It is true, as argued by counsel, that
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in the making of a contract of sale the minds of the par

ties must asseut to the same thing and in the same sense, 

and that a counter proposition amounts to a rejection of 

a proposition theietofore made concerning the same sub

ject matter. But what will constitute an acceptance de

pends frequently upon circumstances. A direct, un

equivocal, written acceptance of an offer to purchase is 

satisfactory evidence of the fact, but, if the parties have 

not stipulated otherwise, the acceptance need not be in 

any particular form nor evidenced by express words; the 

delivery by the vendor of a part of the property referred 

to in the offer to buy may take the place of words as 

proof of an acceptance. In the instant case we shall not 

assume that coal shipped from the plaintiff's mines via 

the Chicago, Burlington & Quincy Railway Company, 

July 20 would not reach Omaha on July 26 of that year; 

but, if there was a delay of a day or two in delivering 

the initial two cars of coal, the failure to perform that 

condition contained in the defendant's proposition was 

waived when it accepted the coal. If the letter of July 

20 contained a counter proposition, the plaintiff was ask

ing for more time within which to commence delivering 

the coal, and if the parties by their conduct, as the jury 

must have found, accepted the letters as the basis for a 

sale, it does not lie in the plaintiff's mouth to say no con

tract ever existed. Upon the pleadings and the proof the 

court was right in instructing the jury there were but two 

questions for their determination: (1) Was a written 

contract made for 4,000 tons of coal, as claimed by the 

defendant; (2) the amount of the defendant's damage if 

the contract was made.  
2. The plaintiff asserts the court erred in instruction 

numbered 5 in assuming that the letter of July 19 was 

in evidence, and in stating that the letter of July 20 is an 

acceptance of the former communication. We think the 

instructions taken together properly advised the jury.  

Two special findings were submitted for their considera

tion, and they answered that the plaintiff did receive from
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the defendant the letter of July 19, and that the letter of 
July 20 was written in acknowledgment thereof. In
struction 5 is not so clear as might be desired, but we 
do not believe, when considered with the other instruc
tions and the special findings, it could or did mislead the 
jury. The plaintiff made no request for instructions, and 
ought not to complain that any instruction given by the 
court is indefinite. Chicago, B. & Q. R. Co. v. Oyster, 58 
Neb. 1; Stein v. Vannice, 44 Neb. 132. The argument that 
the entire charge is unfair to the plaintiff has no support 
in the record.  

3. It is argued with great plausibility that the verdict 
and the answers to the special interrogatories are not 
sustained by sufficient evidence. There are many facts 
and circumstances shown by the evidence tending strongly 
to corroborate the principal actors in the transaction, so 
the weight of the evidence must be determined by the 
credibility of the respective witnesses. This subject was 
for the jury, and is not for this court to deal with. If the 
jury believed Serat, their verdict is sustained by sufficient 
evidence. The assignment is not well taken. O'Leary v.  
Iskcy, 12 Neb. 136; Reid v. Colby, 26 Neb. 469, 512; Fre
mont, E. & 3I. V. R. Co. v. French, 48 Neb. 638; Fisher 
v. Chambers, 84 Neb. 92.  

4. Mr. Rogers, the plaintiff's sales agent, testified to a 
conversation over the telephone with Mr. Serat, the de
fendant's manager, July 19, and stated, in substance, that 
Serat at that time ordered 2,500 tons of coal, and no more.  
In rebuttal the defendant's counsel propounded the fol
lowing question, which the witness was permitted to an
swer over the plaintiff's objections: "Mr. Serat, did you 
on the 19th day of July, 1907, call up Mr. Rogers and 
give him a verbal order for 2,500 tons of Cherokee slack 
coal?" It is argued that the question is not only leading, 
but calls for the witness' conclusion; that he should have 
stated what, if anything, he did and said, and should not 
have been permitted by a negative answer to give charac
ter to the transaction. Serat on cross-examination ad.
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mitted he had talked over the telephone with Rogers, but 

said he could not remember the date, and the plaintiff did 

not press its cross-examination upon this subject. Gen

erally leading questions should not be propounded on di

rect examination, nor should a nonexpert witness be 

asked to state his conclusion concerning the substance of 

the issue; but where a witness is called to contradict the 

testimony of a formet witness who has stated that certain 

expressions were used during a conversation, it is not an 

unusual practice to ask the witness called in rebuttal 

whether those statements were made. Starkie, Evidence 

(10th ed.) *169; Union P. R. Co. v. O'Brien, 161 U. S. 451; 

Norton v. Parsons, 67 Vt. 526. We have not lost sight of 

the fact that by a negative answer to this question the 

witness was not only contradicting the witness Rogers, 
but testifying against the plaintiff's contention that the 

contract between the parties was oral and not written; 

but we think the subject was one within the discretion of 

the trial judge, and, while we would be as well satisfied 

had he sustained the objection, we do not consider he com

mitted reversible error in overruling it.  

5. Mr. Megeath, the plaintiffs president, testified, in 

substance, that about August 31, during a conversation 

over the telephone with a Mr. Prohaska, one of the de

fendant's employees, Prohaska inquired whether the 

plaintiff intended to ship any more coal, and the witness 

answered in the negative and said the contract had been 

filled, to which Prohaska responded: "We will consider 

the order filled." The proof shows that Prohaska was a 

rate and reconsignment clerk in the defendant's employ, 
and had nothing to do with the purchase of coal. Sub

sequently, Serat was recalled, and over the plaintiff's ob

jections was permitted to state that Prohaska had no 

authority to make admissions to parties from whom Hull 

& Company purchased coal, and it was no part of his 

duty to check up the filling of orders. Prohaska's con

duct in no manner induced the plaintiff to perform any 

act or relinquish any right; his statement was of doubtful
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materiality, but, in any event, he did not have authority 
to make an admission involving a construction of the con
tract. Gale Sulky Harrow Co. v. Laughlin, 31 Neb. 103; 
16 Cyc. 1008. Serat was Prohaska's superior and could 
properly testify to the scope of the latter's employment 
and duties. Undoubtedly the court would have com
mitted no error had it sustained the objection to the ques
tion calling for Serat's conclusion as to whether Probaska 
had authority to make admissions against the defendant's 
interest; but it clearly appears from the facts that he had 
no such authority, and the error, if any, is without 
prejudice.  

6. The defendant was permitted over the plaintiff's 
objections to introduce in evidence the entry upon one 
line of its order book. The evidence discloses that, when
ever the defendant prepares an order for the purchase of 
coal or material, an entry is made in this book, and that 
orders are consecutively numbered therein at the time 
the entries are made. It will be observed that both the 
letter of July 19, which the defendant insists was trans
mitted to the plaintiff, and the letter of July 20, written 
by the plaintiff, contains the number "909." The entry 
admitted in evidence is thus numbered, and the proof 
shows it was made in the due course of business in the 
defendant's office. This entry in no manner contradicts 
the contents of either letter, but it was part of the res 
gests of the transaction, and has some probative force in 
connection with the testimony of the witnesses and the 
fact that the number appears on the plaintiff's letter and 
on the one testified to by the defendant. Labaree v.  
Klosterman, 33 Neb. 150; Fleming v. Yost, 137 Ind. 95; 
Place v. Baugher, 159 Ind. 232; 1 Greenleaf, Evidence 
(16th ed.) see. 120.  

7. Counsel argue that the court erred in permitting the 
witness Kennedy to testify that exhibit 1 is a correct copy 
of the defendant's order 909. A sufficient foundation was 
laid to show the execution of the order of which exhibit 
1 is said to be.a copy. There is evidence tending to prove
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the order was sent to and received by the plaintiff; notice 

was served upon the plaintiff to produce the original or

der in court, and it did not do so. The plaintiff's wit

nesses testified that no such order was received at the 

office. The copy was competent evidence and properiy 

received in evidence.  
A careful consideration of the record and of the briefs 

of counsel convinces us that the plaintiff has no just cause 

to complain of the district court, and the judgment of 

that court is 
AFFIRMED.  

CLYDE WALTERS, APPELLANT, V. VILLAGE OF EXETER, 

APPELLEE.  

FILED JUNE 10, 1910. No. 16,059.  

1. Villages: CARE OF STREETS. A village is not required by law to keep 

Its streets in an absolutely safe condition for public use, but only 

to employ reasonable diligence to keep them in a reasonably safe 

condition for the use of persons passing over them in the exer

cise of ordinary care and caution.  

2. Appeal: INSTRUCTIONS REVIEW. Instructions will uiot be reviewed 

in this court If not excepted to in the district court by the com

plaining party.  

3. Trial: NEGLIGENCE: QUESTION FOR JURY. Where different minds 

may reasonably draw diverse inferences from the same state of 

facts as to whether they do or do not establish negligence or 

contributory negligence, those questions, if material, should be 

submitted to the jury.  

4. Appeal: VERDICT: CONFLICTING EVIDENcE. And when the jury, upon 

conflicting evidence and Instructions not excepted to by the losing 

party, has found that the defendant was not guilty of negligence, 

this court will not ordinarily reverse that finding.  

5. -: JOINT ASSIGNMENT or ERRORS. Where the refusal to give 

several instructions is made the subject of a joint assignment in 

the motion for a new trial, those Instructions will be examined 

only so far as may be necessary to determine whether one of 

them was properly refused.
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APPEAL from the district court for Fillmore county: 
LESLIE G. HURD, JUDGE. -Affirmed.  

F. B. Donisthorpe, for appellant.  

Charles H. Sloan, Frank W. Sloan and J. J. Burke.  
contra.  

RooT, J.  
This is an action for personal injuries caused, as al

leged, by the defendant's negligence. The defendant pre
vailed, and the plaintiff appeals.  

The proof shows that the defendant in constructing its 
streets created a basin about 15 feet wide and 20 feet in 
length along the outer edge of a sidewalk near the inter
section of two streets. The evidence is conflicting con
cerning the depth .of this sag. One witness testifies that 
it was 16 inches in depth near the center of the tract, 
whereas other witnesses swore it was not more than 4 or 
6 inches deep. There is testimony tending to show that 
a culvert, constructed so as to furnish an outlet for sur
face water that might accumulate in this depression, was 
out of repair and filled with dirt and debris, but there is 
testimony to the effect that the culvert never furnished 
a way for such waters. At the time of the accident the 
water in the sag was frozen and the ice was covered with 
snow. The plaintiff drove his horse onto the pond, and 
the animial slipped and fell. The plaintiff, in alighting to 
protect himself and to assist his horse, fractured a bone 
in a lower limb. A preponderance of the evidence tends 
to prove that the plaintiff slipped upon the ice and in 
some manner fractured the injured bone, but there is 
some evidence to the effect that a laprobe or the lines in
terfered with the free movement of his lower limbs as he 
attempted to get out of the buggy, so that he fell from 
the vehicle. At the time of the accident the ground was 
covered with ice and snow, the result of a sleet storm fol
lowed by snow. The court instructed the jury that the
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defendant was charged with the duty of keeping its streets 
and walks "in a reasonable state of repair and in such 
condition as not to endanger the safety of people exercis
ing ordinary care and prudence when using them as foot
passengers or in passing over them in vehicles; and, if 
the village by its officers negligently fails to do this, then 
the village is responsible in damages for any injury re
sulting to a person lawfully using the streets, resulting 
from such defective condition, unless the injury may be 
directly attributed to the negligence of the party so in
jured; bearing in mind, in this connection, that the side
walks are specially provided for foot passengers and the 
wagon road for vehicles." The court further charged that 
if the jury found from all of the evidence that the village 
authorities knew or ought to have known that the ice at 
the point where the plaintiff was injured might cause a 
person using the way to fall and injure himself, and by 
the exercise of ordinary care and prudence those officials 
could have remedied that condition, the defendant was 
liable if the plaintiff without fault or negligence on his 
part was injured by reason of such defect, but that the 
defendant was not required to keep the roadway as safe 
as its sidewalks for the use of pedestrains. The plaintiff 
took. no exception to any part of the court's charge, and 
for the purposes of this case it must be taken as a correct 
statement of the law; it was binding upon the jurors, and 
should be respected upon appeal. Boyesen v. Ileidel
brech t, 56 Neb. 570; Larsen v. Sanzieri, 83 Neb. 384.  

The plaintiff insists that the verdict is not supported 
by the evidence. Negligence is but an inference to be 
deduced from primary facts. Under the charge of the 
court it was the jury's duty to determine and find whether 
the failure of the village trustees to drain a little pool of 
water extending between the sidewalk and the center of 
the street, or their failure to erect barriers or give other 
warning of the ice beneath its mantle of snow, was negli
gence and the proximate cause of the plaintiff's injury.  
We must presume the verdict reflects the judgment of the
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jurors, and that they answered those questions in the 
negative. We are satisfied, after carefully considering the 
testiiony, that there is ample support in the record for 
that verdict.  

Error is predicated upon the court's refusal to give 
certain instructions requested by the plaintiff. In the 
motion for a new trial the assignment concerning these 
instructions is en miassc, and under a well-established 
rule of practice, if any instruction requested was prop
erly refused, the assignment should be overruled. Kli
inent v. Corcoran, 31 Neb. 142; Atwood v. Uarshall, 52 
Neb. 173; JIor.wh v. Bcsaek, 52 Neb. 502. See, also, cases 
referred to in 2 Page, Nebraska Digest, p. 1574.  

The third instruction requested is based upon the prop
osition that the defendant is charged with the duty of 
keeping its streets in a safe condition for travel. Too 
high a degree of diligence on the part of the defendant is 
required thereby. The law holds the defendant to an 
exercise of reasouchle diligence to keep its streets in a 
reasonably safe condition for travel by pi-sons using or
dinary care and cunt ion. Strubble c. Villagc of De Witt, 
81 Neb. 504. It follows that the court did not err in over
ruling this assi-nmnt in the motion for a new trial.  

Finally, it may fairly be said that the phlinltiff has n1o 
just cause for comiplaint ; the court was liberal in per
muitting the intr u:iiictioi of practically all of the testi
mony proffered by hii, and the instructions are as favor
able to the plaintity as the facts will justify.  

The judgiment of the district court, therefore, is 

AFFIRMED.  

LEWIs E. THALLSTEAD, APPELLANT, V. JAMEs E. P)ElaGO, 
APPELLEE.  

FILED JUNE 10, 1910. No. 16,086.  

1. Principal and Agent: REVOCATION OF AUTIOITY. If a principal 
who has given an agent authority to sell the former's land him-
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self sells and disposes of that real estate before the agent pro

cures a purchaser therefor, the agent's power to sell is revoked 

by operation of law.  

2. - : - : POWEB COUPLED WITH INTEJRtEST. Where an agent 

is vested with a mere naked authority not coupled with an inter

est, his principal may revoke that aut hei Xy before perform

ance; but if the agent has rendered servi es and incurred expense 

in the course of his employment before his authority was can

celed, the principal will be liable therefor, unless it is otherwise 

provided by the terms of their agreement.  

3. A general demurrer to a petition admits the truth of all allegations 

well pleaded therein.  

4. Pleading: SUFFICIENCY. Where a petition discloses that the defend

ant has invaded the plaintiff's legal rights under circumstances 

making the former liable for nominal damages, a general 

demurrer to the petition should be overruled.  

5. - : - . And if the pleader further alleges in the petition 

the existence of facts justifying a judgment for compensatory 

damages, a judgment sustaining a general demurrer and dis

missing the action should be reversed, although those allegations 

are indefinite and subject to a motion to make more certain.  

APPEAL from the district court for Boone county: 

JAMES R. HANNA, JUDGE. Reversed.  

C. E. Spear and F. D. Williams, for appellant.  

A. E. Garten, contra.  

RooT, J.  

August 29, 1907, the defendant in a written stotement 

(iuly authorized the plaintiff to sell the forner's land.  

The following is a copy of the writing, omitting matters 

of deseription: 
"James E. Perrigo of Albion, of the county of Boone 

and the State of Neb., do hereby authorize L. E. Hall

stead, of Petersburg, Nebraska, to bargain and sell the 

above lands at the price set forth and do hereby agree 

that I will convey as above said lands on sale of the same.  

I further agree that the above described Inuds salIl he 

left with said L. E. Hallstead, for sale as above Jun. I 

from date hereof and thereafter until 10 lays untive is 
12
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given of the withdrawal of said lands from said L. E.  
Ilallstead hands in writing and if said L. E. Hallstead sell 
or are in ainy manner instrumental in selling said land 
during i time I will pay L. E. Halistead commission 
theOIn it tie rate of 5 per cent. for first $1,000.00 and 21 
per cent. on bulaue per 81,000.00. And if said lands are 
sold by ........ or others without the aid of L. E. Hall
stead, directly or indirectly, or indirectly will pay them 

.. dollars, in full for all trouble in show
ing or advertising said lands. I will furnish abstract in 
case of sale, and I agree not to place the property in the 
hands of any other agent during the continuance of this 
a (PO I let.  

The plaintiff alleges in his petition that it was the 
uderstanding and agreement of the parties that said 

document gave the plaintiff the exclusive right to sell the 
defendant's farm during the period of time named in the 
contract; that the plaintiff advertised said land for sale 
and exhihiited it to prospective purchasers, but the de
fendant, in violation of his agreement, employed another 
broker, and tirougli that agent in September, 1907, sold 
the land for 90.30 an acre. Damages in the sum of $305 
are demanded. A general demurrer to the petition was 
sustained, and the plaintiff's action dismissed. Plaintiff 
appeals.  

The cause is submitted in this court upon printed argu
ments and the record. A consideration of these docu
ments convinces us that the learned district judge erred 
in sustaining the demurrer. Section 10856, Ann. St.  
1909, concerning brokers' contracts, is satisfied by the 
contract of agency. By the terms of the document the 
defendant agreed not-to employ any agent other than the 
plaintiff prior to January 1, 1908, for the purpose of sell
ing the land described in the contract. The defendant did 
not thereby disable himself from revoking the agency at 
any time. Woods v. Hart, 50 Neb. 497; Miller v. Wehr
man, 81 Neb. :iS; Walkcr v. Dcaison, 86 Ill. 142; Cham
bers v. Seay, 73 Ala. 372. The defendant had the right to
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sell his land either by his own efforts or through the 
agency of a third person, and the sale would by operation 
of law revoke the plaintiff's authority to sell the defend
ant's land. Bissell v. Terry, 69 Ill. 181; Walkcr v. Deni
son, supra. If the sale were accomplished independently 
of the plaintiff's efforts, the defendant would not be liable 
to plaintiff for a commission, unless the latter had there
tofore produced a person ready, able and willing to pur
chase the real estate upon the terms set forth in the con
tract of agency. Tracy v. Dean, 77 Neb. 382; Bolton v.  
Cobiurn, 78 Neb. 731; Watcrian v. Boltinghouse, 82 Cal.  
659; Sibbald v. Bethlchem Iron Co., 83 N. Y. 378; Cham
bers v. Scay, supra. The decisions cited by the plaintiff 
to the effect that he ought to recover a commission do not 
sustain his argument. They relate to instances where the 
agent had produced a purchaser before the defendant had 
sold through agencies other than the plaintiff, or where the 
contract provided the agent should be paid a conunission 
if the land were sold, without regard to the individual 
responsible therefor. According to the plaintiff's peti
tion, his agency had not been revoked prior to the 
date the defendant's land was sold by the rival broker, 
and theretofore the plaintiff had performed services and 
incurred expense in the course of his employment. These 
acts, in connection with the defendant's agreement not to 
employ another broker and not to revoke the plaintiff's au
thority prior to Jan. 1, 1908, created an obligation on the 
part of the defendant to respect his promise. If that 
obligation is violated, the plaintiff may at least recover 
the reasonable value of services rendered and for money 
properly expended in furtherance of his employment.  
Chamnbers v. Scay, supra; Walker v. Denison, supra; 
Glover v. H'nderson, 120 Mo. 367; Mechem, Law of 
Agency, see. 621; Evans (Ewell) Agency, p. *81.  

IBut little reference is made in the petition to services 
rendered and expense iniiurred by the plaintiff in the ex
ecution of his agency, but the petition is not barren upon 
these points. The remedy is a motion for a more specific
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statement, and not a general demurrer. If the allegations 
in the petition are true, and cannot be avoided by the de
fendant, the plaintiffs legal rights have been invaded by 
the defendant, and the plaintiff should at least recover 
nominal damages therefor. 13 Cyc. 14. It may be that 
if no more than niominal damages can be recovered the 
judgment, although erroneous, ought not to be reversed.  
Roberts v. Minneapolis Threshing Machine Co., 8 S. Dak.  
579. In the instant case, if the allegations in the petitioi 
are true, more than nominal damages should be as
sessed. The defendant contends that, unless a broker has 
earned his commission, he may not recover for a breach of 
his contract, but no such construction should be placed 
upon the statute. The law was enacted to protect the 
owners of real estate against trumped up claims presented 
by real estate brokers, but when the statute has been 
satisfied the principal should answer for any breach of 
his contract. We do not think the contract should be 
construed to release the defendant from all liability if the 
allegations in the petition are true.  

This opinion should not be construed to the prejudice 
of any lawful defense the defendant may interpose by 
answer to the plaintiff's claim.  

For the reasons above stated, the judgment of the dis
trict court is reversed and the cause remanded for further 
proceedings.  

REVERSED.  

FRANKLIN COUNTY, APPELLEE, V. WILT & POLLY, APPEL
LANTS.  

FiLE JuNE 10, 1910. No. 16,333.  

Xandazmus: CONSTRUCTrON OF BRIDGE BY OWNER OF MILL-RACE. Section 
6162, Ann. St. 1909, does not apply to a natural person, the owner 
of a private mill and appurtenances constructed entirely upon 
his own land in 1873, whose raceway is intersected by a highway 
laid out In 1880.
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APPEAL froin the district court for Franklin county: 
HARRY S. 1)UNGAN, JUDGE. Reversed.  

W. C. Dorsey and Bernard McNeny, for appellants.  

George J. Marshall, contra.  

RooT, J.  

This is a mandamus proceeding to compel the respond

ents to construct a bridge at the intersection of their 

mill-race and a highway. The writ was issued, and the 

respondents appeal.  
The facts, in so far as they are disclosed by the record, 

are undisputed. The raceway in question was constructed 

by the respondents' grantor in 1873 upon premises owned 

by him in fee simple. In 1880 a highway was laid out so 

as to intersect said raceway. A bridge subsequently con

structed by the county in the highway and over the race

way has been continuously used by the public, but is now 

out of repair.  
In 1887 the legislature passed an act entitled "An act 

to compel railroad corporations and others to make and 

keep in repair crossings." Laws 1887, ch. 73. (Ann. St.  

1909, sec. 6162 et seq.) Section 1 of that act is as fol

lows: "Any railroad corporation, canal company, mill 

owner, or any person or persons who now own, or may 

hereafter own or operate, any railroad, canal, or ditch 

that crosses any public or private road shall make and 

keep in good repair good and sufficient crossings on all 

such roads, including all the grading, bridges, ditches, 
and culverts that may be necessary, withiii their right of 

way."1 
Counsel for the respondents argue that the order of the 

district judge deprives their client of his property with

out due process of law, whereas the relator's counsel 

urges that the judgment compels the performance of a 

duty imposed by the legislature in the exercise of the
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police power. There is nothing in the record to indicate 
that the mill to which the raceway is apludienant is a 
toll mill, that any right exercised in opeating it was ac
quired by the exercise of the right of eminia ut ilomain, or 
that the respondents' )usiness is aiffrted in any manner 
with a public interest. Prior to the date the' mill and its 
appurtenances were constructed and a watir right was 
vested in the respondents' grantors, the le-isklu' re had 
not announced tie policy of the state to dedicate all un
appropriated wafer in the natinal sitr ns to tie use of 
the public, nor had it vested pers:ms, natural or aorporate, 
with the power of eminent dolmin with respect to the 
appropriation and application of witer for ul1 lencflcia1 
purposes. If we adopt the arIumie!t of relat tr's counsel 
we shall hold that the legislature had powvi, and in
tended, to compel a natural person not exera-ingati a fran
chise or conducting a business affected with a plic in
terest, and whose property rights ist cmd ycars before a 
highway was laid out over his pre' es 11 irior to the 
enactment of the statute, to coiistuiii m ;ani keep in repair 
a bridge forming part of the public wa:ly wieme it inter
sects his raceway. Counsel for the rec, I in os e t sthat 
in State v. Chicalo, B. & Q. R. (o., 29 Y b. I1 t mi' court 
held the statute to be a valid exercise of lie ie power, 
and that it applies to iighiwaYs laid out acrsv ; a rI"lway 
subsequent to its construction. It will Pi e th I itt 
Judge NORVAL, in his well-reasoned oplintmn iriotm at se, 
bases his conclusion upon thle rigit of t1 e v.%:.' nte to 
impose burdens upon public seri-ce co-frl :poiti;:is I l'i
tion to those specifically mentioned in tlehe*ic In , but 
reasonably necessary for the protel ifar of tleir p1 is.  
The decision is supported by sound reason aTid exmllient 
authority. Chicago, B. & Q. R. Co. v. Ch *c go, 166 U. S.  
226.  

It is a matter of common knowledge Ili-t crervy part of 
a roadbed used for railroad purposes imu-i bie prerly 
constructed and carefully maintained to inwure 1ie safety 
of persons upon the carrier's moving twa ml thai II

[Y'ou. 8T
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permit the highway authorities to assume jurisdiction 

over the construction and reparation of railway cross

ings would invite disaster and death. But at the inter

section of a raceway and an ordinary highway no such 

condition obtains. Highways must, and frequently do, 

cross natural streams. There is no danger peculiar to 

the use of a bridge spanning an artificial watercourse that 

does not apply to a like use of a viaduct over a natural 

stream. The public authorities are better equipped to 

construct and repair bridges than are individual millers 

and ditch owners, so that the reasoning of Judge NORVAL 

does not apply to the instant case.  

Independently of the statute, the miller's liability in 

case his raceway crosses a highway laid out before the 

raceway is constructed is well established. In that event 

lie should reunite the way by the construction of a bridge 

and thereafter keep it in repair. City of Lowell v. Pro

prietors of Locks & Canals, 104 Mass. 18; Eyler v. County 

Commissioners, 49 Md. 257; Woodring v. Forks Town

ship, 28 Pa. St. 355; President and Trustees of West Bead 

v. Mann, 59 Wis. 69; State v. Lake Koen N., R. & I. Co., 

63 Kan. 394; Trustees of Burton Township v. Tuttle, 30 

Ohio St. 62. But if the highway is laid out over an arti

ficial waterway theretofore constructed, the proprietor of 

the canal, unless bound by the terms of a franchise or 

private contract, is under no duty to construct or repair 

a viaduct in the highway and over the waterway. Perley 

v. Chandler, 6 Mass. *454; City of Oswego v. Oswego 

Canal Co., 6 N. Y. 257; Morris Canal & Banking Co. v.  

State, 4 Zab. (N. J.) 62; City of Denver v. Maulicn, 7 Colo.  

345. If the legislature, under the circumstances of this 

case, may force the respondents to construct the bridge in 

question, it can compel the proprietor to construct and 

maintain bridges over creeks and other natural water

courses upon his premises should the public authorities 

lay out and open a public highway through his land so as 

to cross those streams, and it may further impose upon 

him the expense of grading and keeping in repair the
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highway wherever it traverses his land and without re
gard to special benefits bestowed. It must be remem
bered thai, if those burdens are properly laid in the ex
ercise of the police power, the landowner cannot, as a 
matter of right, demand reimbursement. We shall not 
say that the legislature may or may not provide by gen
eral statute that such burdens may be imposed upon the 
individual, but, if the public authorities assert that the 
landowner owes that duty, they should cite a statute that, 
fairly considered, leaves no reasonable doubt in the mind 
concerning the individual's obligation.  

It will be noticed that the act commands the persons 
therein described to construct and repair crossings 
"within their right of way." Giving effect to all of the 
language employed by the lawmakers, it would fairly 
seem that the statute does not refer to the owner of a 
private mill whose title to the land through which his 
raceway is excavated is in fee simple, subject to a mere 
easement in favor of the public. The relator therefore 
has not made out a case against the respondents.  

The judgment of the district court is reversed and the 
cause remanded for further proceedings.  

REVERSED.  

SUE A. COX, APPELLEE, V. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLANT.  

FILED JUNE 10, 1910. No. 16,002.  

1. Railroads: FEINUG STATION GROUNDS: NEGLIGENCE. A railway 
company is not chargeable with negligence for failing to fence 
its station grounds in a village, where it Is not required by stat
ute to do so.  

2. - : - : KILLING ANDIALS: NEGLIGENCE. In an action 
against a railway company to recover the value of animals killed 
by a train on defendant's track, proof that the train was at the 
time running at a speed of twelve miles an hour through an



VOL. 87] JANUARY TERM, 1910. 137 

Cox v. Chicago & N. W. R. Co.  

unincorporated village, where the fencing of tracks was not 

required by statute, is not of itself evidence of negligence.  

3. - : - : : - . In an action against a railway 

company to recover the value of animals killed by a train on 

defendant's track, the mere fact of killing is not sufficient to 

establish negligence on the part of those in charge of the train, 

where the animals were killed on station grounds, the fencing 

of which was not required by statute.  

APPEAL from the district court for Pierce county: 

ANSON A. WELCH, JUDGE. Reversed.  

Hurt Mapes, B. T. White, 0. C. Wright and B. H. Dun

han, for appellant.  

Fred H. Free and K. W. McDonald, contra.  

ROSE, J.  

A short distance west of the station at Foster, Pierce 

county, a train operated by defendant on its railway 

struck and killed a colt October 27, 1905. In November 

following a cow was killed near the same place in the same 

manner. Plaintiff was owner of both animals, and in a 

suit against defendant for their value recovered a judg

ment for $104.70. Defendant has appealed.  

In the petition the negligence imputed to defendant 

was its failure to maintain proper fences and cattle-guards 

and to stop its trains in time to avoid injury to plaintiff's 

stock. Defendant answered that plaintiff's loss, if any, 

was due to her own negligence, and not to any negligence 

on part of defendant. The answer contains the further 

allegation that the animals went upon defendant's prem

ises and were killed on its station grounds, where it was 

not required to maintain fences or cattle-guards. Foster 

is an uninc(orporated village. Alain street runs north 

and south and crosses defendant's railway and station 

grounds diagonally at the east end of the station. Front 

street crosses Main street from southeast to northwest, 

runs parallel to the railway, and is the northern boundary 

of the station grounds. The village is immediately north
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of the railway tracks, and in 1905 contained two general 
stores, a livery barn and other places of business. De
fendant in addition to its main line maintained a switch 
track 1,800 feet or more in length. The station is located 
between the tracks about the same distance from each of 
the switch connections with the main line. Defendant 
kept an agent constantly at the station. On the station 
grounds there were corn cribs, an elevator and stock-yards.  
Six daily trains passed Poster, all stopping except a 
through freight which usually stopped also. The side
track was used daily for switching purposes. During 
1905, 237 cars of freight were received or shipped. The 
stock-yards were northwest of the station on Front street, 
with the east end about 100 feet from Alain street. East 
of the stock-yards on Front street and on Main street the 
station grounds were open. Defendant had, however, con
structed a wire fence from a shed at the west end of the 
stock-yards to the west end of the station grounds on the 
northern boundary. Negligence in failing to maintain 
fences and cattle-guards is alleged by plaintiff as follows: 
"Defendant negligently permitted its fences at the north 
end of a shed built and attached to the northwest side of 
the stockyards in Foster, an unincorporated village in 
Foster precinct, Pierce county, Nebraska, to be and be
come in a defective condition in this: That it permitted 
the said fence to become detached from said shed, and to 
remain so detached; that said defendant company failed 
to put in a cattle-guard where the said fence stopped." 

There is no definite or positive testimony showing where 
the animals came onto defendant's premises, but plaintiff's 
position is, and there is some proof of tracks tending to 
show, that they entered at the gap in the fence west of the 
shed, though there is also evidence of tracks coining from 
the direction of Main street. Both animals were found 
between the main track and the switch track, the colt 
about 150 feet west of the station, and the cow 50 feet or 
more still farther west. In any event, they entered from 
a platted part of the village, either from Front street
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through the gap or from an open street abutting on the 

station grounds. The statute requiring railroad com

panies to fence their tracks contains the following excep

tions: "Except at the crossings of public roads and high

ways and within the limits of towns, cities, and villages." 

Comp. St. 1909, ch. 72, art. I, see. 1. Within the mean

ing of these exceptions defendant was not required by 

statute to fence its station grounds at Foster, where plain

tiff's animals entered, or where they were killed, and con

sequently was not liable for damages for failing to do so.  

The trial court, nevertheless, submitted that question to 

the jury, and in doing so erred to the prejudice of defend

ant.  
The question of defendant's negligence in operating its 

trains was also submitted to the jury, and this is assigned 

as error on the ground there was no evidence of such neg

ligence. There is uncontradicted testimony that the cow 

was killed by a special train in the evening, after dark, 

and that the colt was struck in the morning, before day

light. There is no proof that the speed of either train 

exceeded twelve imiles an hour at Poster, and this of itself 

did not show negligence. Iurlington & M1. It. R. Co. v.  

Wen dt, 12 Neb. 76. The mere killing of the animals was 

not evidence of negligence on the part of defendant.  

Starke v. Chicago, 11. & Q. R. Co., 82 Neb. 800; Burling

ton & 1. R. R. Co. v. Wenudt, 12 Neb. 76. The evidence is 

insutlicient to support a finding that defendant was negli

gent in operating its trains or in failing to stop them 

before striking the animals, and that question should not 

have been submitted to the jury.  

For the errors pointed out, the judgment of the district 

court is reversed and the cause remanded for further 

proceedings.  
REVERSED.
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ROBERT "MITCHELL, APPELLEE, V. ISAAC G. f IllFFITH ET AL., 
APPELLANTS.  

FILE JUNE 10, 1910. No. 16,087.  

Deeds: REFORMATION: MVTUAL MISTAxE. A deed may be reformed to 
include omitted lands purchased by grantee, where it is shown 
by clear and convincing evidence that the omission resulted from 
a mutual mistake, and that the deed, when thus reformed, will 
express the intention of the parties at the time it was executed.  

APPEAL from the district court from 1)aRWes county: 
WILLIAM H. WEsTOVER, JUDGE. ,Iffirmed.  

Justin E. Porter, for appellants.  

Albert W. Crites, contra,.  

ROSE, .T.  
By deedl dated April 24, 1901, Tsaac G. (riffitli and 

wife, defendants, conve'yed to Robert Mitchell, pliint iff, 
1,240 acres of ]aInu( in Dawes county. This is a suit by 
plaintiff to reform the deed by including in the convey
ance an additio ol1 quarter-section owned at the time by 
defendants, situated half a mile from the main tract, and 
described in the record as the "Godfrey Ind." The dis
trict court granted the relief sought by plaintiff, and de
fendants have appealed.  

The deed was reformed on account of a mutual mis
take in omitting thme Glodfrey land. The controlling ques
tion presented is the sufficiency of the evidence to justify 
the decree. Some time before the deed was exeeiuted 
Griffith herded sheep for plaintiff in Wyoming, bought a 
large number of ewes from his employer on credit, and 
brought them to Dawes county. He testified he bought 
the lands to provide pasturage for sheep. At one time 
he took plaintiff's sheep on the shares. At another time 
he and plaintiff were partners in the sheep business. His 
ventures proved to be disastrous. As a result lie owed 
plaintiff over .2,000, and wanted to sell him the ranch to
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s(uare accounts. The deed in controversy was drawn in 

the office of Reynolds & Slattery at Chadron. Reynolds 

testified that Griffith came to the office and said he had 

sold the ranch to plaintiff, and that lie gave descriptions 

of the different quarter-sections and pieces of land, saying 

they contained all the land he had. Slattery testified he 

drew the deed which was finally executed; that the God

frey land was included in the transaction and was pur

chased with the other tracts; that Griffith told him to 

prepare a deed convey ing to plaintiff all the land he had; 

that in the fall of 1907, when notified of the mistake, he 

promised to give plaintiff a quitclaim deed for the pur

pose of correcting it. A ranch hand testified that after 

the deed was executed he helped to dig a well on the 

Godfrey land, when in plaintiff's employ, and was assisted 

v Griffith who said he had sold out "and didn't have any 

more land than a jack rabbit, or something of that kind." 

Plaintiff testified that the Godfrey land was included in 

the purchase; that the purchase price was paid; that none 

of defendant's land was reserved; that during the nego

tiations, or afterward, Griffith turned over to him a num

her of deeds mid other papers relating to the lands pur

chased, and that among them there was a deed to the 

Godfrey land, in which Griffith was grantee; that he never 

learned of the omission until told of it by an abstracter 

who was employed in 1907 to make an abstract of title.  

Defendants testified that the lands sold were in a con

tiguous bodv, and did not include the Godfrey land which 

was half a mile from the other tracts; that they did not 

sell it; that one quarter-section described in the deed was 

the family homestead of defendants, and in lieu thereof 

the Godfiey land was reserved; that it was not included 

in the traisaction; that it was properly omitted from the 

deed, and that Mrs. Gritlith would not join in a convey

ance with the GoIfrev land included. Plaintiff's testi

lany of a ditTerent imiport was contradieted by defend

ants. They were unable, however, to refute proof of the 

following facts: Defendants left the neighborhood after
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the sale and never again had possession of the Godfrev 
land. They never afterward made any improvements on 
it, and never paid the taxes or received any income from 
it. Plaintiff redeemed the Godfrey land from a tax sale, 
and thereafter paid the taxes on it and used it the same 
as the other tracts. On the record presented, the proof 
of the mutual mistake is clear and convincing, and the 
evidence shows that the deed as reformed expresses the 
intention of the parties at the time it was executed. The 
finding here is the same as that of the trial court.  

Some complaint is made of errors in admitting evi
dence, but the case was tried to the court without a jury, 
and the conclusion announced is based wholly on evidence 
properly admitted. It is therefore unnecessary to con
sider assigned errors in the rulings on evidence.  

AFFIRMIED.  

BOYD BURROWES, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILWAY COMPANY, APPELLANT.  

FIED JUNE 10, 1910. No. 15,846.  

1. Courts: DEcisioNs: REVIEW OF EVIDENCE. In considering an 
assignment that the judgment of the lower court is not sustained 
by the evidence, an appellate court is not required to set out and 
discuss the evidence in extenso. It is sufficient if the opinion 
fairly reflects the evidence material to a decision upon such 
assignment.  

2. Carriers: SHIPMENT OF GOODS: LIABIITlY. When a shipper surren
ders the entire custody of his goods to a common carrier for 
immediate transportation and the carrier so accepts them, the 
liability of the carrier as a practical Insurer of the safe delivery 
of the goods at once attaches; but such liability does not attach 
until the goods are unconditionally surrendered by the shipper 
and accepted by the carrier.  

3. Rehearing Denied. Our former opinion adhered to.  

OPINIoN on motion for rehearing of case reported in 
8' Neb. 497. Rehearing denied.
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FAWCETT, J.  

A reargument was allowed upon a motion for a rehear

ing. Counsel for plaintiff vigorously assails our former 

opinion (83 Neb. 497) upon the ground that "the opinion 

does not reveal the facts." This is a serious charge, but 

a careful reexamination of the record shows it to be with
out foundation. That the opinion does not mention and 

discuss all of the testimony will be conceded in any case, 
but the opinion in the case at bar fairly reflects all of the 

imaterial evidence in the record. This was sufficient. The 

gravamen of counsel's complaint is that the opinion does 

not show that all of the goods which were to go as freight 

had been loaded, and that the goods yet to be loaded were 

such as were to go as baggage. The fact, even if it had 
been undisputed (which is not the case), that all of plain
tiff's property which was to go as freight had been loaded 

and that only such as was to go as baggage remained to 

be loaded, is immaterial, for the reason that, under plain
tiff's arrangement with defendant's agent, it was all to 

be loaded by plaintiff in the same car-the one which had 
been switched onto the side track for plaintiff's accom
modation. It was entirely at plaintiff's pleasure when 
he would load it. The only requirement was that, if he 
desired to have the car attached to the passenger train 

which was to leave the station at 9: 30 on Monday morn
ing, he must have the loading completed before that time.  
The defendant was accommodating him in setting apart 
for his use a freight car and in agreeing to attach such 
freight car to its passenger train. No trains pass through 
Loup City on Sunday. It is apparent that the agent of 
the defendant was not required to be at the station on 
Sunday. He lef ,own in the forenoon, having previously 
advised plaintiff that he was going to do so. On the even

ing before, lie had the engine of a passing freight train 
switch the freight car onto a side-track, and on Sunday 

morning, before leaving town, advised plaintiff, through 

one of plaintiff's employees, as to the location of the car
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During the afternoon of Sunday, plaintiff and his men, 
with the aid of a drayiman, loaded a portion of his 
stuff, keeping out the sleeping tents and cook tent, the 
gasoline cook stove and cooking utensils, and certain 
bedding foi use that night, intending to load themii into 
the car before train time next morning. No report was 
made to the agent of what had been done. Plaintiff was 
unable to even state whether or not the car door had been 
closed. The drayman, it is true, testified that he helpe 
to push the door shut when they got the stuff in Sunday 
afternoon, but it was not locked, or sealed, or precautions 
of any kind taken to guard the car against tramps, thieves, 
or other evilly disposed persons-a condition which, as 
shown by the testimony of defendant's agent, would not 
have been permitted to exist had delivery been made.  
About 5 o'clock the next morning, before plaintiff was 
awake, the car took fire and was burned. No arrange
meuts had been made for tickets, no money hiad been paif 
to the company, the agent had no knowledge that any 
thing was in the car, no weights had been furnisied de 
fendaut's agent by plaintiff, nor any way bill made out.  
nor anything done which would indicate even an attempt 
at delivery of the stuff that had been loaded to the defend 
ant company. The car was not yet ready for shipment.  
It was not under the control of defendant. Defendant 
would have had no right, at the time of the fire, to 
have coupled on to the car and hauled it to its propose& 
destination. Plaintiff still had the rigvht, if lie saw fit, to 
remove all his stuff from the car the next morning and 
decline to ship at all, or he might decide not to go on the 
early train, but to wait for the next and later train. The 
ease is not like one where freight is delivered to a railroad 
company or loaded upon a railroad company's depot plat
form for immediate shipment. If such had been the case 
here, clearly the defendant would have been liable, but 
we do not see how it can be said that plaintiff's goods had 
been delivered to the company for inuniediate shipment 
until they had all been loaded and the comipany notified
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of that fact. Both of these important elements are want

ing. The writer has very serious doubts as to whether 

even the liability of a warehouseman attached to defend

ant by what had been (lone by plaintiff at the time of the 

fire; but, be that as it may, it is clear that no liability as 

a common carrier bad yet attached.  
Counsel for plaintiff refers to Ch icayo, B. & Q. R. Co. v.  

Powers, 73 Neb. 816 cited in our former opinion, and 

says that he is satisfied with the law therein announced.  

In that opinion the court, speaking through 'Mr. Commis

sioner OLDuAM, said: "It is also clearly shown that the 

owners of the cattle intended to take the stock out.of the 

pens in the morning, to feed, water and range them until 

about 10 o'clock. We think the rule well established that, 

when a shipper surrenders the entire custody of his goods 

to a common carrier for immediate transportation, and 

the carrier so accepts them, the liability of the carriier as 

a practical insurer of the safe delivery of the goods at 

once attaches. Kansas City, P. &- G. R. Co. v. Barnett, 69 

Ark. 150, 61 S. W. 919. But, -we think it equally well 

settled that such liability does not attach until the goods 

are unconditionally surrendered by the shipper and ac

cepted by the carrier." We think that decision decisive 

of the case at bar. There had not been an uniconditional 

surrender by the shipper and an acceptance by the car

rier in the present case. Hence, under the rule there an

nounced, no liability had attached. Then, again, we are 

unable to see any difference between an arrangement by 

which one shipper is privileged to take stock out of the 

pens in the morning, for any purpose, prior to shipment, 
and an arrangement that another shipper is to have the 

right to keep out part of his shipment until the next morn

ing before loading. There could not. in the very nature 

of the case, be an unconditional surrender until the final 

loading in either case, and a final delivery to the carrier.  

Our former judgment is clearly right, and is adhered to.  

REHEARING DENIED.  

13
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WILLIAM L. SHACKLEY ET AL., ADMINISTRATORS, APPEL
LANTS, v. ANNE B. HOMER ET AL., APPELLEES.  

FmIED JUNE 10, 1910. No. 16,012.  

1. Wills: CONSTRUCTION: VESTED ESTATE IN FEE: DEEAsANcs. Where 
real estate is devised to executors, to be held by them In trust 
until C shall attain the age of 25 years, when the same shall be 
conveyed to him in fee, with a devise over, in the event of C's 
death )rior to attaining such age, to C's widow and children, if 
any, and, if none, then to C's mother, and brother and sister of 
the full leod, this will confer on C a vested estate in fee simple, 
subject to the prior chattel interest given to the executors, and 
also subject to defeasance in the event of his death before attain
ing such age.  

2. Mortgages: FORECLOSURE: PARTIES: JURISDICTION. And In such a 
case, in a suit brought to foreclose a mortgage upon the real 
estate so devised, executed by the testator in his lifetime, where 
the probate .of the will is being litigated, so that the executors 
named havc not qualified, and no administrators c. t. a. have been 
or could be appointed in their stead, the'service of summons upon 
C and ioon all persons then living who would take the devise 
over in the event of C's death prior to his attaining the age of 25 
years, and upon the widow and heirs at law of the testator, and 
upon ihe spccial administrator of the estate of the testator, con
fers upon the court jurisdiction over the said real estate and 

the title thereto, and of all parties in interest in said real estate 
and title.  

3. - : -- : REDEMPTION. And the confirmation of a sale under 
a decree in such suit, and the execution and delivery of a sheriff's 
deed for the real estate involved therein, will bar all equity of 
redemption of the defendants so served and will pass to the 
grantae in said deed all interest and title in and to said real 
estate owned by the testator at the time of his decease.  

AiPPEAiL from the district court for Douglas county: 
HOWARD KENNEDY, JLDGE. Affirmed.  

Henry E. AIrucell, for appellants.  

WVilliami Baird & Sons and E. H. Scott, contra.
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FAWCETT, J.  

Harrison T. Cremer died June 3, 1896, in Douglas 
county, leaving a last will and testament, the parts ma
terial to this inquiry being as follows: 

"Item 2. I give and bequeath to my executors, herein
after nmnwd, and their successors, the following described 
real estate, situate in the county of Douglas, Nebraska, to 
wit: Lot seven (7) and the west twelve (12) inches in 
width of the south half of lot eight (8) in block one hun
dred and thirty-six (136), lot one (1), in block fifty
seven (57), and lot five (5) in block forty (40), all in the 
city of Omaha aforesaid, together with all and singular 
the buildings and appurtenances thereunto helonging; in 
trust, however, for the objects, uses and purposes follow
ing, that is to say: That until such times as they shall 
convey said several lots or parcels of real estate as herein
after directed, they shall manage and control the same to 
the best advantage of my estate and of said realty, leasing 
the same to the best advantage, collect rents, pay all law
ful taxes, make all necessary repairs, effect reasonable in
surnice on the buildings, and do all things else requisite 
for the due preservation and care of the property. If the 
buildings upon either of the three parcels of ground shall, 
during the time they are in charge of my executors, be 
destroyed, or damaged by fire, or otherwise, they must 
rebuild or repair the same as soon as possible, and to that 
end, if the funds realized from the insurance upon the 
destroyed or injured building, or other available means, 
shall be inadequate for that purpose, they may borrow 
such additional sum as may be required, and secure the 
payment thereof upon the particular property whereon 
it is to be expended, by a mortgage to be by them duly 
executed, but not for a credit extending beyond the time 
when it is to be finally conveyed by them in fee as herein
after directed. Out of the income of said three parcels of 
real estate (which is to be considered as a joint fund), in 
addition to the expenditures contemplated above for its
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preservation and care, I direct the payment of !l in erest 
as it shall mature, upon any mortgage in;u. i: - we rest
ing th('reon, the several bequests herein mad(' of monilmv to 
my wife, and my sons and daughters, mi;l the !eilance 
thereof they shall deposit in the Omaho Na!:';ial fLank, 
upon the best terms that can be made as to interest 
thereon, as aid for a sinking fund, which, in t ie order, 
and at the several times fixed herein for the inmovevance 
of said several parcels of real estate to celtain of my 
heirs, and to the full extent that it has tien nvriied, shall 
be apl;Id toward the payment of any incmiibrance then 
resting on the particular piece of property then I tu be con
veyed. If any mortgage indebtedness resting on either 
of said parcels of real estate at the time of ,' decease 
shall mature while my executors are in charge tleieof, I 
direct them to replace or extend the same by a new loan, 
securing the payment by a mort gag upon that part >nlar 
piece of property, but sn1h1 extension or n'w hoe ni must 
not reach heyond the time fixed herein for their finll con
veyance of IIe premises b'v which it is seenrcl.

"Item 4. Subject to the foregoing provisions respecting 
the same, I give and bequeath to my beloved son, Lu; nidas 
R. Cremer. the above mentioned lot five (5) in block forty 
(40) and to my beloved son, Cedric E. (ewnier, said lot 
seven (7) and the west twelve (12) ic1hes in width of 
the south .2 of lot eight, (8) in bloek one hundmre:l and 
thirty-six (136) in the city of Omhill:i, Nebru asa, the same 
to be convcYed to them, respectively, on reaclhing the age 
of twenty-five years, by Iy executors, by deeds dily ex
ecuted and delivered, so as to convey to each of them a 

good tile in fee simple, but subject to whatever incum
brance may be then resting thereon after the pre:ding 
provisions respecting the same have been complied with.  
But, in the event of the death of either of my whl sons, 
Leondas or Cedric, before reaching the age or twenty
five years, leaving surviving him a widow, or child o1r 
children, thien in like manner my executcrus K;ll conve': 
a one-third part of the premises hereby devir:1 to such
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son to his widow and the remaining two-thirds thereof to 

such child or children, share and share alike. If he leave 

no widow, but leaves a child or children the premises 

shall be conveyed to them. If he leave a widow, but no 

children, they shall convey to the widow an undivided 

one-third of the premises, and the residue to his mother, 

brother and sister, of the full blood, or such of them as 

shall then be living, share and share alike. Provided, 

however, that if such brother or sister shall have died 

leaving children, they shall receive the share that their 

parent, if living, would have been entitled to under this 

will. If either of my said sons, Leonidas or ('edric, shall 

so die, leaving no widow or children, then the whole of 

the estate herein devised to him shall be conveyed to his 

mother, and his brother and sister of the full blood, or 

such of them as shall then be living, share and share alike.  

Provided, further, that if such brother or sister shall 

have died, leaving issue, such issue shall have and take 

the portion that such brother or sister, if living, would 

have been entitled to hereunder." 

Similar provisions are made by the fifth item of the 

will for the daughter Mina, with respect to the other lot.  

"Item 7. I do hereby nominate my friends Charles C.  

Housel, formely of said city of Omaha, but now of Chi

cago, Illinois, and W. B. Millard of said city of Omaha, 

to be the executors of this my last will and testament, 

having full confidence that they will faithfully carry out 

its provisions." 
A number of questions are presented in the pleadings 

and have been ably argued by counsel, both in their briefs 

and at the bar; but the conclusion we have reached ren

ders it unnecessary to consider any but the one question: 

What interest, if any, did Cedric E. Cremer take under 

the will of Harrison W. Cremer, deceased? Did he take 

a present vested interest in and title to the property de

vised, on the death of his father, or was such devise con

tingent merely, so that no interest or title would ever 

vest in him unless and until he attained the age of 25
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years? Having reached such conelion, it is unnecessary 
out in exrtcnso the allegations of the pleadings. It 

will be sufficient to an undersTandilg of the ease to state 
that the two gentlemen named in the will as executors 
never gnalified as such ; that shortly after the death of 
the tesiator, and while a contest of the will was still 
pending, the Omaha Loan & Trust Company brought 
suit in the district court for Douglis county to foreclose 
defaulted interest coupons upon a $10,000 mortgage which had been executed and delivered to it by Harrison 
W. Cremier in his lifetime. The principal mortgage at 
the time of such foreclosure was held by the defendants 
Anna B. Homer and Mar-aret H1. Davis, under an assign
ment froin the said loan and trust company. In the fore
closure suit referred to, the trust conpany idmmle defend
ants: The devisees named in the fourth and fifth items 
of the will; the widow and all of the heirs at law of lar
rison W. Crenier, decesed; Housel and Millard, named 
as executors in the will, and William Walloe, who had 
been appointed special administrator. All of said parties 
were duly served with sunonons. This inciidod all of 
the persons then living who would take tI e (levise over in 
the event of the death of Cedric E. Cremer, without hav
ing married, prior to his reaching the as.- of 25 years. A 
decree of foreclosure was entered, and the property sold thereunder to the Omaha Loan & Trust ('nolinpuv. The 
sale was duly confirmed, and a sheriffs deed issued to 
said company. The company sNsequently convered the 
property in controversy to the Omaha National Bank.  
Some time thereafter, and before any administrator c. t.  
a. had been appointed, Mrs. Homer and Mrs. Davis fore
closed the principal mortgage. They made defendants all 
of the persons who had been made defendants in the first 
foreclosure, with others. Service of summons was duly 
had upon all of such defendants, and a deciee of fore
closure entered. The premises were sold under such de
cree to said Homer and Davis. The sale was duly con
firmed, and a deed issued to them therefor. Subsequently

15M



Shackley v. Homer.  

thereto the plaintiffs, William L. Shackley and Edward 

S. Flor, were appointed administrators, with the will an

nexed. After having duly qualified, they instituted this 

suit.  
The prayer of the petition is that an account be taken 

of the rents and profits collected by defendants since Au

gust 29, 1896; that plaintiffs be permitted to redeem from 

said mortgage; of the amount necessary to be paid in 

order to make such redemption; that defendants be re

quired to acknowledge satisfaction of said mortgage upon 
the records of Douglas county and deliver to plaintiffs 

possession of said real estate; that the cloud cast on 

plaintiffs' title to said real estate by said sheriff's deeds 

he removed, and for such other and further relief as 

justice and equity may require. The district court found 

that the facts alleged in the petition and disclosed by the 

evidence fail to show that the plaintiffs have any equi

table rights in and to the premises in controversy, and 

dismissed their suit for want of equity, with costs.  
Plaintiffs contend that the law gives the property in 

fee simple to the executors "and their successors" in 

trust; that Cedric E. Cremer never had any title, legal or 

equitable, to the property; that the trusts imposed by the 

law are annexed to the office of the executors, and not to 

the persons nominated as executors in their individual 

character; that Charles C. Housel and Willard B. Mil

lard, having failed to qualify, never became executors and 

did not take title to the property; that upon the appoint

ment and qualification of appellants as administrators 

with the will annexed, they were vested with the fee title 

to the property in trust for the uses, objects and purposes 

specified in the will; that appellants' title relates back to 

the death of the testator;. that the owner of the fee title 

to the property was not before the court in either of the 

suits to foreclose the mortgage; that the fee was not cut 

off by the decree, or the pretended sale thereunder, in 

either suit, and that appellants are, therefore, entitled to 

redeem the property from the mortgage.
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The syi:1;athy of the writer for the young man who 
has lost what his father doubtless thought was a valuable 
devise is such that he spent several days in an industrious 
but vain attempt to sustain plaintiffs' contention and per
mit a redemption. An exhaustive examination of the 
authorities forces the conclusion that to do so would be 
to disregard the plain intention of the testator as ex
pressed in his will, and to give no heed to the holdings 
of many eminent courts in numerous cases decided both 
in this country and in England, where similar questions 
so often arise that in 1829 (Duffield v. Du/efild, 3 migh 
(Eng.) 260, 311) Lord Eldon said: "In Boraston's Case 
(2 Coke (Eng.) 16, 19) it appears from the margin of the 
report, that there were then (the twenty-eighth year of 
the reign of Queen Elizabeth) one hundred and seventy 
authorities upon the same subject." He added: "Yet the 
circumstances of this case are not precisely similar to 
tiose of any preceding case." In the decisions of the 
high and able courts of a country so prolific of cases of 
a similar character, in all their varying forms, involving 
vast estates, we may well expect to find careful considera
tion and elucidation of the question.  

With the provisions of the will in mind, let us see what 
the courts of England have held. A review of the most 
noted cases, in chronological order, will be both interest
ing and instructive.  

In Ioraston's Case, referred to by Lord Eldon, supra, 
the will gave to Thomas Amery and Amphillis, his wife, 
certain real estate "for eight years next after my de
cease," upon certain conditions, "and after the term of 
the said eight years, the said upper part to remain to my 
executors until such time as Hugh Boraston shall accomn
plish his full age of 21 years, and the mean profits to be 
employed by my executors towards the performance of 
this my last will and testament; and when the said Hugh 
shall come to his age of 21 years, then I will he shall en
joy the said upper part to him and to his heirs forever." 
Hugh lied when about the age of nine years. After his
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death and after the death of Thomas and Amphillis, 
Philip lioraston, as brother and heir of the said Hugh, 
entered into the lands, and dlemised them to William 

Ambrye. Subsequently Constance Brand and Margaret 

Davies, granddaughters of the testator, Thomas Boras

ton (their husbands joining) claiming that no remainder 

was vested in Hugh Uoraston until he attained his age 

of 21 years, and that forasmuch as Hugh never at

tained his said age, the land never vested in him, but 

remained in the heirs general, executed to plaintiff Rich

ard Ilynde a seven years' lease of the lands in controversy.  

Ambrye, who held under his denise from Philip, by com

mand of Philip, entered upon the land, and lynde brought 

ejectiment. The court sustained the contention of de

fendant that the executors had a good term for 12 years, 

which was not determined by the death of Hugh, and 

held: "The case at bar is no other in effect, but that a 

man devises his lands to his executors (for the payment 

of his debts) until his son shall or should have come to 

his full age (of twenty-one years) the remainder to his 

son in fee; for altho' these are adverbs of time, when, 

etc., and then, etc., yet they do not amount to make any

thing to precede the settling of the remainder, no more 

than in the common case. A man leases land for life or 

years, and after the decease of the lessee, or the term 

ended, the remainder to another, yet it shall remain pres

ently; for when these adverbs refer to a thing, which 

must of necessity happen, there they make no contin

gency, and it is certain that every man must die, for 

statat ant est homniubus fenel vnori, and every term will 

end; for te'uiis edax rermn: and in the case at bar, 

certain it is, that Hugh would or might have accom

plished his age of 21 years, which are in this case of a 

will, all one in construction of law. So that these ad

verbs (then and when1), in our case, are demonstrations 

of the time, when the remainder to Hugh shall take effect 

in possession, as in the said cases of a lease for life, and 

lease for years, and not when the remainder shall vest;
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quod fuit conocssions per totam curium." And judgment 
was given that lie plaintiff should take nothing by his 
bill. That case has been followed with scarcely any de
viation to the present day.  

In Goodtitle d. Halicard v. Whitby, 1 Burr. (Eng.) 
228, R. P. devised his lands to Thomas HIayward and 
John Bates, and the survivor of them, and the heirs of 
such survivor "in trust, that they and the xurvivor of 
them, his heirs and assigns, should lay out, employ and 
bestow the rents and profits of the devised premises, for 
the maintenance, edueation, bringing up and putting 
forth into the world, of Thonas and John Hayward, sons 
of the testator's sister Elizabeth Hayward, during their 
minorities; and when and as they should respectively 
attain their ages of 21, then to the use and behoof of the 
said sons of his sister Hayward, the said Thomas Hay
ward and Johin Rayward, and their heirs, equally." The 
testator then made the said two trustees, Thomas Hay
ward and John Bates, his executors. Thomas Whitby 
claimed as testator's heir at law. Thomas Hayward, the 
elder of the testator's said two nephews, died under the 
age of 21 years, and without issue. Upon his death (his 
brother John being then under age), Whitby was by the 
trustees let into his moiety. John, having come of age, 
brought ejectment, claiming the moiety of his deceased 
brother, as well as his own moiety. The question con
strued by the court was "whether this moiety of Thomas, 
the deceased brother, belongs to John Hayward, either 
as heir to his brother, or as surviving joint tenant; or 
whether it belongs to Thomas Whiitby, as heir at law of 
the testator as an undevised estate." In the opinion bv 
Lord Mansfield, it is said: "Testator died. T. H. and 
J. B., the two trustees, entered into possession. Then 
Thomas Hayward, one of the two nephews and devisees 
died, under age, and without issue. Then the trustees 
let the now defendant, the testator's heir at law, into 
possession of his moiety. But it is not material what 
they did among themselves; that will not affect the right
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of the plaintiff. The question is, 'whether the estate 

rested iinmediately in the two nephews, upon the death 

of the testator, or remained in contingency, till their re

spective coming of age:' and, consequently, 'whether this 

moiety belongs to John Hayward, upon the death of his 

brother Thoanns, either as his heir at law, or as survivor; 

or whether it descends to the heir at law of the testator, 

as being undevised.' In the construction of wills, ad

judged cases may very properly be argued from; if they 

establish general rules of construction, to find out the 

intention of the testator; which intention ought to pre

vail, if agreeable to the rules of law. Here it is agreed 

that a fee is devised to the nephews; but it is made a 

question 'whether it be a fee depending upon a precedent 

contingency; or, an immediate fee.' " He then laid down 

two rules, the second of which is: "Where an absolute 

property is given, and a particular interest given, in the 

mneantiie, as 'until the devisee shall come of age, etc., and 

when he shall come of age, etc., then to him, etc.,' the rule 

is, that that shall not operate as a condition precedent; 

but as a description of the time when the remainderman 

is to take in possession. And to this purpose is Ioras

fon's Case, * * * where this doctrine is fully laid 

down and explained. * * * Here, upon the reason of 

the thing, the infant is the object of the testator's bounty; 

and the testator does not mean to deprive him of it, in 

any event. Now suppose that this object of the tes

tator's bounty marries, and dies before his age of 21, 
leaving children; could the testator intead, in such an 

event, to disinherit him? Certainly, he could not. And 

as to the testator's heir at law, his heir at law is only 

to take what the testator has not devised away from him.  

But in the present case the testator takes no notice of 

this Thomas Whitby, who is indeed stated to be (but 

it doth not appear hozc) his heir at law. And he does not 

except any thing out of the interest lie has given to his 

nephews; he only makes a trust, to be executed for their 

benefit; and devises nothing for the benefit of the trus-

Vol,. 87]
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tees, who were also his executors. And this is only a 
chattel-interest, which cannot last twenty-one years. On 
the rule in Matthew Manning's case, here is (at the ut
most) only an exception, by this devise to the trustees, 
out of the absolute property given to his nephews. It is 
so plain upon the true intent and meaning of this will, 
that it is a shame to cite cases upon it. * * * So here, 
the property is absolutely given: and the limitation is 
only of the trust. Therefore, upon the whole, he held the 
present case to be: An immediate gift to the two nephews; 
with a trust to be executed for their benefit, during their 
minority." 

The case of Bronfield v. Crowder, 1 B. & P. N. H.  
(Eng.) 313, will be found to be a leading case very gen
erally cited in subsequent decisions. In that case, John 
Davenport, the testator, by his will, after charging his 
real and personal estate to the payment of his debts, leg
acies and funeral expenses, directed his executors to pay 
to his nephew, the defendant Samuel Crowder, an an
nuity of £50 during his life, payable quarterly, upon the 
express condition that "if the said Samuel Crowder 
should at any time mortgage, sell, assign, dispose of, or 
in any manner incumber the same or any part thereof, 
then and from thenceforth the future payments of such 
annuity should cease and determine and be at an end to 
all intents and purposes whatsoever, and the same should 
be considered as if no such bequest had been made." He 
then gave to his godson John Davenport Bromfield, the 
plaintiff in the cause, the sum of £100, provided he lived 
to attain the age of 21 years, otherwise such legacy was 
not to be paid or payable. He then devised unto his wife 
Elizabeth Davenport and her assigns all his real estate 
for life. After her decease, to his cousin Joshua Rose, 
his heirs and assigns forever. He subsequently made a 
codicil revoking that part of his will which gave his es
tate to Joshua Rose and his heirs forever, in case he sur
vived testator's wife, and gave the estate to Joshua during 
the term of his natural life in case he survived the wife,
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"and at the decease of Mrs. E. Davenport and Mr. Joshua 

Rose, or the longest liver of them, I give all my real 

estate, of what nature and kind soever, to my godson 

John Davenport Bromfield, son of Charles Bromfield of 

St. Ann's, Liverpool, if the said John Davenport Brom

field shall live to attain the age of 21 years; but in case 

he die before he attains that age, and his brother Charles 

Bronfleld shall survive him, in that case I give my real 

estate to Charles Bromfield his brother, if he lives to attain 

the age of 21 years, but not otherwise, but in case both the 

above-mentioned boys die before either of them attain the 

age of 21 years, then I give my real estate to John Vale my 

godson, * * * and his heirs forever." The testator died, 
leaving defendant Samuel Crowder, his nephew and heir at 

law. Subsequently to his death, a bill was filed on behalf 

of the creditors to have a portion of the estate sold to pay 

debts, which was done. Pending these proceedings, Eliza

beth Davenport died and on her death Joshua Rose en

tered into possession. Subsequently Joshua died. The 

plaintiff John Davenport Bromfield, being then an infant 

under the age of 21 years, in June following, by his next 

friend, filed his bill in chancery against the defendant, 
claiming the unsold part of the real estate, praying "that 

his right to the said real estates upon the death of the 

said Joshua Rose might be declared." Defendant an

swered, and the case came on to be heard before the master 

of rolls. Defendant contended that plaintiff had no right 

or title to the estates, because the devise to plaintiff and 

to his brother Charles and to John Vale were contingent 

remainders limited upon the estates for life devised to 

Elizabeth Davenport and Joshua Rose, and that inas

much as the preceding particular estates determi ned and 

were at an end before the events happened on which the 

said premises were to he:ioie vested, such remainders could 

not then take effect, and subsequently the said estates 

remaining unsold did, upon the death of .Joshnua Rose, 

result and then belonged to defendant Crowder as the 

heir at law of the testator. The master of the rolls or-
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dered a case to be made for the opinion of the judges 
upon the following question: "Whether the plaintiff 
John Davenport Bromfield, in the events which have 
happened, takes any and what estate or interest in the 
freehold estates of the said John Davenport the testator?" 

In his argument, counsel for plaintiff makes this terse 
and well-supported statement: "The law favours vested 
estates, because it dislikes estates in abeyance and con
tingency; and there are many cases where, from the im
port of the will, it should appear that the estate was in 
contingency, and yet it has been holden to be vested." 
The opinion by Sir James Mansfield, Ch. J., after stating 
the will, said: "All the testator's real estate is given to 
the plaintiff immediately on the death of the preceding 
devisees, if he live to attain 21; if he die before 21, and 
his brother Charles Bromfield survive, then the testator 
gives his real estate to the said Charles Bronfield, if he 
live to attain 21, but not otherwise. If both die under 
21, then he gives it to his godson, John Vale, in fee. The 
plaintiff was under 21 at the tinie of the death of the sur
viving devisee, and the question is, whether lie took any 
and what estate in the freehold or copyhold premises? 
There does not appear to us to be any (istiction between 
the freehold and the copyhold. In fact, this is an im
mediate devise to the plaintiff, to take place on the death 
of the two preceding devisees. If so, we must either break 
in upon the terms of the will, or give them effect. In the 
latter case, there is an end of all argument about the 
word 'if.' There is nothing in the will to prove that the 
testator meant the plaintiff not to take a vested estate 
unless he survived 21. Indeed, the true sense of the thing 
is, that the devisor meant him to take it as an imuiediate 
devise in himself, but that it was to go over in the event 
of his dying under 21. It must be admitted, that accord
ing to repeated decisions, no precise words are necessary 
to constitute a condition precedent in wills. They must 
be construed according to the intention of the parties; 
and it would be absurd, considering the various circum-
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stances under which wills are made, to require particular 

terms to express particular meanings. The apparent in

tention, as collected from the whole will, must always 

control particular expressions. Now the fairest con

struction that can be put upon this will, independent of 

authority, is, that the plaintiff took an immediate vested 

estate on the death of the preceding devisees, with a con

dition subsequent. With respect to the cases, that of 

Edwards v. Iainmond is on all fours with the present.  

The circunitance of the devise over being to a stranger 

makes no diflerence; for it is clear that the testator meant 

no one to take his estate unless in the event of the plain

tiff dying under 21. Edwards v. Ham ind is neither op

posed nor weakened by any case. No doubt the general 

meaning of the word 'if' implies a condition precedent, 
unless it be controlled by other words. But, in this case, 
there is a variance between the expression and the mean

ing, and the case of Edwards v. Irnimond sanctions us 

in giving effect to the latter. On these grounds, we are 

of opinion that the estate vested in the plaintiff on the 

death of the preceding devisees; and the expression, 'all 

my estate,' is so general as to pass an estate in fee. Be

sides, it would be an absurdity on the face of the will, to 

construe it only an estate for life. * * * This case has 

been argued before us by counsel, and we are of opin

ion that, in the events that have happened, the plaintiff 

John Davenport Bromfield takes a vested estate in fee 

simple in the freehold and copyhold estates of the said 

John Davenport the testator, determinable upon the con

tingency of his dying under the age of 21 years." 

In Doe d. Hunt v. Moore, 14 East (Eng.) 601, James 

Moore, the testator, gave "John Moore, son of my said 

cousin John Moore aforesaid, whon he attains the age of 

twenty-one years (certain real estate), to hold to him his 

heirs and assigns forever; but in case he should die before 

he attains the age of 21 years, then I give and devise the 

last mentioned estate to his brother Janes Moore, when 

he attains the age of 21 years, to hold the same to him,
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his heirs and aes gns for ever. Also, I give and deviseto 
the said James. Moore, when, he attains the age of 21 
years (certain real estate), to hold to him his heirs and 
assigns for ever; but in case he should die before he at
tains -the age of 21 years, then I give and devise the four 
last-mentioned estates to his brother Robert Moore, son 
of my said cousin John Moore, when he attains the age 
of 21 years, to hold to him his heirs and assigns for ever.  
Also I give and devise to the said Robert Moore, when he 
shall attain the age of 21 years (certain real estate), to 
hold the same to him his heirs and assigns forever; but in 
case he shall die before he shall attain the age of 21 years, 
then I give and devise the six last-mentioned estates, * * * 

to his brother Charles Edward Moore, * * * When he 
attains the age of 21 years, to hold to him, his heirs and 
assigns forever; but in case he shall die 'before he at
tains the age of 21 years, then I give and devise the said 
seven last-nieitioned estates to all the daughters of my 
said cousin John Moore aforesaid, equally, share and 
share alike." Testator died, leaving Ba-ah Hunt and 
Samuel James Dawes, two of the lessors of the plaintiff, 
as his heirs at law. Upon the death of the tco tator, John 
Moore, the defendant, and Edward Moore, in the name 
and on behalf of the said John Moore, the- son, James 
Moore, Robert Moore, and Charles Edward Moore, the 
devisees naned in the will, entered into -the possession 
of the seven last-mentioned estates, and are now in pos
session thereof. The devisees John, James, Robert and 
Charles Edward Moore, the sons of the testator's cousin, 
John, were all under the age of 21 years. Elizabeth, the 
only daughter of testator's cousin, had attained the age 
of 21 years. The question reserved was. WVhether the les
sors of the plaintiff, or any or either of them, as heirs at 
law of the testator, or otherwise, take any, and what 
estate or interest in the said seven devised estates, or in 
any of them. The opinion was by Lord Ellenborough, C.  
J. After stating the case, the opinion states: "On behalf 
of the plaintiff, it was contended that the devisees at-

[VQL. 87160



VOL. 87] JANUARY TER-M, 1910. 161 

Shackley v. Homer.  

taining the age of 21 years was a condition lp-'*ient to 

any estate vesting in them, and that in the meantime the 
same descended to the lessors of the plhintiL wh werc 

the heirs at law of the testator. And the cates of a be
quest of personal estate were relied on, wher it has been 
held that a legacy given to one, if or when he shall at
tain 21, lapses in the event of the legatee hyig under 21.  
(Citing cases.) And it was argued that there was no dis
tinction between devises of real and heques;ts of p)ersolwl 

estate in this respect. But that is not so; for the rules 

by which legacies are governed are borrowed all or the 

greater part from tile civil law; whereas the decisions oil 

the devises of real estate have established a dilierent rule; 

and, according to them, a devise to A irhea he (itta ins 21, 

to hold to him and his heirs, and if Ie die under 21, then 
over, does not make the devisee's attaining 21 a conditioin 
precedent to the vesting of the interest in him; hut the 

dving under 21 is a condition subsequent, onl which the 

estate is to be devested. (Citing cases, the last of which 
is Bromfield v. Cro irder, sipra, which latter rase was 
affirmed in the House of Lords.) These we coisider a
authorities precisely in point, especially the last case 
(Broinfield v. Croweder), the pendency of wmhich in thc 

louse of Lords was the occasion of our judgiiIment in this 

case being deferred. To which may be added Goodtitle 
v. Whitby, 1 Burr. (Eng.) 228, (supra). These authori

ties were attempted to be (list ingished, on the groun1 

that they were cases of a renaihider, and not of an im
mediate derise, as in tile case here; but that forms no sub

stantial ground of distinction; the estate ve:sts immedi
ately, whether any particiular interest is earved out of 

it to take effect ini po-5session in the meantime, or not.  
* * * We are therefore of opinion that in this case thit 

plainiits, who are the heirs at law of he testator, did not 

take any estate or interest in the prihimises so devised." 

In Doe d. RIoake v. Nowll, 1 M. & 8. (Eng.) 327, SAirih 

Trynner devised her freehold estte "to iy said nephiew 

John Roake for his life, on consideration that out of the 
14
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rents thereof he do from time to time keep such estates 

in proper and tenantable repair, and on the decease of 
my said nephew John Roake, I devise all my said estates 
(subjevt to and chargeable with the payment of thirty 

pounds a year to Ann, the wife of the said John Roake 
for her life * * *) to aund among his children law
fully begotten, equally, at the age of 21, and their heirs, 
as tenants in common. But if only one child shall live to 
attain such age, to him or her, and his or her-heirs, at his 
or hcr age of 21; and in case my said nephew John Roake 
shall die withoutt lawful issue, or such lawful issue shall 
(lie before 21, then I devise all the said estates (charge
able with said annuity) to and among my said nephews 
and nieces, Miles, Thomas, John, James, and Sarah Pin
fold, and Susannah Longman, or such of them as shall 
be then living, and their heirs and assigns forever." The 
testatrix died, leaving John Roake, the devisev, surviving.  
Roake was then a widower, and had no issue. On testa
trix' death, he entered upon the premises. He subse

quenily married and afterwards had the four lessors of 
the plaintiff, his only chihren. He subsequently "levied 
a fine sur conuzance de droit, etc., on the premises, with 
proclaimations to the use of himself in fee, in pursuance 
of a covenant contained in an indenture made on the 
5th of November in that year. Two of the lessors of the 
plaintiff were born before the execution of the indenture 
and levying the fine above mentioned. In Trinity term, 
1797, J. Roake also suffered a recovery of the premises 
to the use of such persons as he should appoint, and on 
21st May, 1802, by deeds of lease and release appointed 
the same to the defendant in fee. J. Roake was in pos
session of the premises, as devisee under the will at the 
date of the said indenture and fine, and died on the 13th 
of February, 1803, leaving the four lessors of the plaintiff 
him surviving, being then all infants under the age of 
21 years. The two first lessors of the plaintiff have 
since attained their respective ages of 21 years, sub
sequently to which and before the date of the demises
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in this ejectment an actual and formal entry was made 

by the plaintiff's lessors respectively upon the prem

ises in question for the purpose of avoiding the op

eration of the fine and recovery. The question for the 

opinion of the court is what interest (if any) the lessors 

of the plaintiff, the children of John Roake, or any of 

them, take under Sarah Trymmer's will? and whether 

the fine or recovery has barred their title." In the opin

ion, Lord Elleuborough, C. J., says: "I think this case 

concluded by Brom field v. Crowder; which was very fully 

considered. That was a devise in remainder of all the 

testator's estate to J. D. Bromfield, if the said J. D. B.  

should live to attain the age of 21, but in case J. D. B.  

died under 21, and C. Bromfield should survive him, then 

over; and it was resolved that J. D. Bromfield took a 

vested estate determinable upon the contingency of his 

dying under 21. After that decision came the case of 

Doe v. Moore, which was an immediate devise of the tes

tator's real estate in fee to J. Moore, when he attained 

the age of 21, but in case he died before 21, then to his 

brother; and there it was held that J. Moore took a vested 

estate. So that it appears whether the devise be in re

mainder or an immediate devise, there is no substantial 

distinction. Here the words of the devise, after the de

cease of J. Roake, are to and among his children equally 

at the age of 21, but if only one child shall live to attain 

such age, to such child at the age of 21; and in case J.  

Roake shall die without issue, or such issue shall die be

fore 21, then over. I see nothing in this devise to dis 

tinguish it from the above cases. The consequence is 

that the children must be considered as taking vested 

remainders." This case was appealed to the House of 

Lords, and is reported in 5 Dow (Eng.) 202, under the 

title of Randoll v. Doe d. Roake. This report of the case 

contains elaborate arguments by counsel on either side, 

in which Bronfield v. Crowder, Doe d. Hoake v. Nowell, 

Goodtitle d. Hayward v. Wlhitby, Doe d. Hunt v. Moore, 

.w pra, and Ediwards v. Hammond, commented upon in
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Bromfild . CrOwdrC r, are all cited and discussed.  
The opinion by Lord Eldon states: "In either view of 
this case it is a case of hardslhip. If the fine should be 
destroyed, some of the parties' purchasers may he daini
lied; and if not, then the devisees will be depi-l-el of the 
estates. But in the view of hardship, -we have nothing 
to do with it; and after a careful consideration of the 
special verdict, and all that appears wituthi the fomr cor
tiers of the instrument, the nature of the case, the 1 thori 
ties, and effect of the whole of the will, it is may humble 
ipinion that this judgment ought to be affirmed." 

Phipps r. Ackcr, 9 Cl. & Fin. (Eng.) *583, is another 
House of Lords case, and is a leading case, very gener
ally cited in subsequent decisions. In that case the syllO
bus reads: "A testator gave all his real and personal 
estates to trustees; and as to his lands at W., which he 
held in fee simple, he directed that the trustees should 
stand seised thereof, in trust to convey the same to G. II.  
A., 'when and as soon as lie should attain his age of 
21 years'; but in case he should die before le attained 
that age, without leaving issue of his bvoY, tent that the 
said lands at W., given and devised to himt, should sink 
into the residue of the testator's real and )(rsonal 
estates; aMd lie gave the residue to J. C. At the testator's 
death G. II. A. was only 12 years of age. Held, that an 
equitable estate in fee in the lands at W. vested in (I. II.  
A. imniediately on the testator's death, liable to be de
vested in the event of his dying under 21 without leaving 

sue of his body." 
At the time of the testator's death, his benetfiiary, (.  

II. Ackers, was about 12 years of age. He attained his 
age of 21 years in 1833. Two years prior thereto, Mrs.  
Phipps, the plaintiff, testator's heiress at law, filed a bill in 
chancery against the acting trustee and (G. II. Ackers, and 
others, stating the will, and also that the rents received 
by the trustee amounted to a considerall sum. The h-ill 
prayed, among other things, that it might be declared 
that plaintiff was entitled to the rents and profits from
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the death of the testator until such time as G. H. Ackers 

should attain 21 years of age. - A demurrer to the bill for 

want of equity was allowed. The report contains elabo

rate argument by counsel on either side. (Citing sub

stantially all of the cases above noted, with others.) 

Counsel for G. HT. Ackers, in their argument, say: "If 
G. H. Ackers should die under 21 and without issue, the 

Wheelock estate was to pass to the residuary devisee, 
James Coops; but if G. H. Ackers attained 21, the trus

tees were to convey the estate to him; or if lie died under 

21, leaving issue, the issue were to take it; and yet it is 

contended that this was not a vested estate. It is suffi

cient to look at the will, without the aid of cases, to see 

that this was a vested estate, because it is manifest that 

the ancestor must take in order that the issue might take, 
unless the solecism is to be supported that an heir can 

take as heir without an ancestor." A very terse state

ment, indeed, of the question.  
The opinion was delivered by Lord Ch. J. Tindal, in 

the course of which lie says: "In order to answer your 
Lordships' question, it is not necessary for us to say what 

would be the legal effect of a simple devise to A. and 

his heirs when or if he shall attain 21, without any 
concomitant provisions calculated to show whether 'the 

testator did or did not mean to treat the attaining 
21 as a condition precedent. In such a case Mr. Fearne 
may be right in the opinion found among his posthumous 

works, that until the devisee attains the prescribed age, 
lie takes no interest whatever in the devised lands. But 

whatever might be the true meaning of such a devise if 

it should occur by itself, there is ample authority for say

ing that such words may, from the context, be taken not 

to indicate the time when the estate is to vest, but to 

point out an event on the happening of which an estate 

already vested is to be devested in favor of some other 

person. And the cases on this subject appear to be re

solvable into, two classes: First, those in which the 

courts have relied on the circumstance that the estate,
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prior to the attainment of the age of 21, has been 
given to some third person, either for the benefit of the 
devisee himself, as in Goodtitle v. Whitby, or for the 
benefit of some other persons to endure during the minor
ity, as in Boraston's Case and Mansfield v. Dugard; and, 
secondly, those cases in which the estates are given over 
in the event of the devisee dying under 21, as in 
Edwards v. iammond, Iromfield v. Crowder, and Doe 
d. Hunt v. Moore. The first class of cases proceeds 
on the ground that the estate given to the devisee on 
his attaining 21, is in fact only a remainder, taking 
effect in its natural order, on the determination of the 
preceding estates; and that the attaining the prescribed 
age in such a case no more imports a condition precedent 
than any other words indicating that a remainderman is 
not to take until after the determination of the particular 
estates. The second class of cases goes on the principle 
that the subsequent gift over in the event of the devisee 
dying under 21, sufficiently shows the meaning of 
the testator to have been that the first devisee should 
take whatever interest the party claiming under the de
vise over is not entitled to, which of course gives him the 
immediate interest, subject only to the chance of its be
ing devested on a future contingency. Whether the doc
trine on which this second class PC cases has rested was 
originally altogether satisfactory, ik a point which we 
need not discuss. It is sufficient to say that it clearly has 
been established and recognized as a settled rule of con
struction, not only in the courts below but also in your 
Lordships' House, and that rule appears to us clearly to 
govern the case put to us by your Lordshipq: in conform
ity with which rule, therefore, we beg leave to state, that 
on the question put to us, we are of opinion that G. H.  
A., on the decease of the testator, took an estate in fee 
simple in the lands and hereditaments at W., subject to 
be devested in the event of his dying under 21 and with
out issue." 

On further consideration of the case, the Lord Chancel-
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lor, on behalf of the House, stated: "The testator, by his 

will, devised his estate to trustees; and with respect to 

the Wheelock estate, the estate in question, he directed 

that the trustees should stand seised and possessed of it, 

in trust, to convey and assure it to George Holland Ack

ers, his godson, when and so soon as lie should attain the 

age of 21 years, but that if he should die under the 

age of 21 years without leaving issue of his body 

lawfully begotten, in that case the estate should form 

part of his residuary estates, which he devised to another 

person. The question is, under this devise, what estate 

George Holland Ackers took in the Wheelock estate? 
* * * The object which your Lordships had in view 

was, that the learned judges should review the cases of 

Doe d. Hunt v. Moore and Bromfield v. Crowder, and 

other cases of that class. The judges, after consideration, 

unanimously pronounce this, as their opinion, that George 

Holland Ackers took a vested estate in fee in the Whee

lock estate, liable to be devested in the event of his 

dying under 21 without leaving lawful issue. I am, 

for one, perfectly satisfied with that decision of the 

learned judges, and I have no doubt my noble and learned 

friends concur with me in that opinion; and the only 

question, therefore, that remains to be considered is this, 

whether a different construction should be put on this 

will, which conveys an equitable estate, from that which 

the learned judges have put upon the will as applied to a 

legal estate; or, in other words, whether the direction to 

convey makes any difference with respect to the disposi

tion of the property? I am clearly of opinion that it does 

not; and I agree entirely in what fell from Sir William 

Grant, in the case of Stanley v. Stanley, that the right is 

not affected by the direction to convey, but that the con

veyance must conform to the right, and that the will itself 

is an equitable conveyance, until that is displaced by the 

legal conveyance which is directed to be made. I am of 

opinion, therefore, that in this case George Holland Ack

ers took an equitable vested estate in fee in the Wheelock
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estate, and that it was devested on his dying under the 
age of 21 years without leaving lawful issue. The con
sequence of this is that the judgment of the vice-chancellor 
must be affirmed." 

Lord Brougham also wrote an opinion in the case, in the course of which he says: *"We may then assume that 
if this devise had been to George Holland Ackers directly, 
the legal estate, the estate given, would have been vested 
and not contihgent. The only question that remains is, whether the interposition of trustees, the trust being de
clared to assign, convey, and assure the premises (not to receive *the rents and profits-that was Stanley v.  Stanley, but only to convey) to George Holland Ackers, 
when and so soon as he shall attain 21 years inakes 
any difference, and converts the vested into a con
tingent interest. It was contended, thatbecause the immediate interest is vested in the trustees, .and that they are only directed to convey and to assign to George Holland Ackers, when he is of age, the act done to entitle 
George Holland Ackers is postponed till that time, and his interest therefore only vests at that time. But there 
can be no doubt that the act which entitles him is the devise; from this he derives his interest, though an equitable interest; and the only difference between his case 
and that of a devisee without trustees interposed or di
rected to convey, is that the legal estate remains in the trustees during his minority, and that the equitable estate vesting in him during that minority would be devested upon his decease -under age. The inclination cer
tainly should always be to make the rules of courts of equity conform as much as possible to the principles 
recognizefd at law; and I can see no reason whatever for 
dealing upon different principles with the vesting of an 
equitable and of a legal interest, in respect to the present 
question. * * * Upon the whole, I can see no reason 
to doubt that the estate, in the present case, vested im
mediately in George Holland Ackers, determinable upon 
his dying under the age specified, the trustees taking an 
interest for his behoof, limited to his minority."
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When this case was originally commenced, G. I. Ack
ers, Juiiies Ackers (forilerly Jaiiies Coops, the devise to 

whoim was to pass to him when lie attained the age of 24 
years, provided lie gave security to do certain things and 
s1ould take the surname of Ackers), and Ienjaniin Wil
lianis, trustee (his co-trustee Hobson refusing to join), 
were made (efendants. (Phipps v. Williaiis, 5 Sim.  
(Eng. CI.) *44.) They separately demurred generally.  
In concluding his opinion, the vice-chancellor said: "The 
consequence, therefore, is that the deinuirer of George 
Holland Ackers must he allowed and the demurrer of 
James Acke-s must be overruled. And as to the d(enturrer 
of the trustees, it should never have been put upon the 
files of the court at all." Why not? licenuse the estate 
having vested upon the death of the testator in 0. II.  
Ackers, and, the controversy between Phipps and G. H.  
Ackers and James (Coops) Ackers, involving simply the 
q.uestion of when and in whom thie estate vested, it was 
a matter of no concern to the trustees. They were merely 
the depositories or holders of the naked legal title of the 
estate, the eqgnituhle and actual title to which was vested 
in their (setui que trust, the devisee named in the will.  

In a miucli later case (Brown c. Browne, 3 Sm. & G.  
(Eng. Ch.) 568), the high court of chancery reviews a 
nuimber of the authorities eited, and also considers Fest
ing r. A1/la, 12 I1ees. & Wels. (Eng.) *279, cited in some 
of the cases us sulpporting the doctrine of a contingent 
remiiainder. The vice-chancellor in the opinion says: "The 
question in this case is, whether the devise in trust for 
all and every the child and children of Richard Staples 
ltrowne, who should live to attain the age of 21, is, upon 
the true construction of the whole will, a contingent re
mainiader. A devise in these terms uncontrolled by any

thing in the context certainly creates a contingent re
iainder. But in this case the words of gift are preceded 

and followed by various limitations. It has long been 
establishied that words of gift in a will, which taken by 
themselves would make the gift contingent, may be con-
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trolled and qualified by the terms of the next limitation 
or by other expressions in the will, so as to justify the con
struction that the devisee takes an immediate, although 
defeasible, estate." In considering Festing v. Allen, 
which was a decision by the court of exchequer, the learned 
chancellor says: "The view expressed by the court of 
exchequer of the cases of Doe v. Moore, and Phipps v.  
Ackers, is not supported by any just appeal to previous 
decisions, or illustrated by any force of argniiient on 
established principles of law. On the contrary, it affects 
to discredit repeated decisions of the House of Lords, 
which have for generations governed the right to prop
erty on principles heretofore, and, it is to be hoped, still, 
sufficiently established, and being established not to be 
shaken without public mischief. * * * It is a rule of 
law that an estate in remainder must take effect eo 
instante that the particular estate determines; and if the 
remainder be limited on a contingency which has not 
happened when the particular estate determines, it must 
fail. To modify the intolerable hardship of defeating the 
clear intentions of testators, it is an established rule of 
construction that in doubtful cases a remainder shall, if 
possible, be construed to be vested rather than contin
gent. For this purpose words of contingency are as much 
as possible to be treated as referring rather to the period 
when the remainder is to become vested absolutely 
and indefeasibly, than as preventing the remainderman 
from taking any present interest, and thereby altogether 
losing the estate. This rule is the foundation of that long 
series of decisions in which it has been variously applied, 
from Boraston's Case downwards. It is a rational and 
intelligible rule, repeatedly affirmed and applied by the 
House of Lords." The chancellor then considers Brom
field v. Crowder and Doe v. Nowell, supra, and says: "In 
each of these cases (and in others of the same kind) the 
full event upon which alone, in the words of gift, the 
estate was to arise, had not taken place; yet in favor of 
the intention manifested in the more general language of
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the gift over, the remainder was treated by the House of 

Lords as vested before the full event on which the gift 

was made to depend. *** In the present case the lan

guage of the gift over in default of issue, is upon principle 

and authority suffciently large to show the testator's in

tention, that the gift over should not take effect if there 

were any children (for in cases like this the word 'issue' 

is held to mean children) who might live to attain the 

age of 21. These words of qualification are sufficiently 

strong, unless the decision in Festing v. Allen be con

sidered an authoritative decision. The court of exchequer, 
indeed, declared that they did not feel much doubt (if 

they felt any doubt at all) as to that case. They did not 

affect to reconcile their decision with the decision of the 

House of Lords in Randoll v. Doe, nor with the principle 

of that case and the case of Bronfield v. Crowder; nor 

does it seem to have occurred to them that there was any

thing startling in treating the gift over as one to take 

effect only on the occurrence of that very event which 

would have defeated it, or on the event of there being no 

children at all. The old maxim, 'Ex anteccdentibus et con

sequentibus fit optima interpretatio,' is a sound rule in 

the construction of instruments. To nagnify words of 

contingency by a narrow and microscopic view, which ex

cludes the fair operation of the context, is not consistent 

with established principles of construction, or likely to 

produce any other than an erroneous result. Where the 

court of exchequer resolved to review decisions of the 

House of Lords, and to restrain and discredit, or evade 

the application of a principle established by the highest 

authorities, a profound consideration of the question 

might have been expected, and the fruits of that considera

tion to justify so extraordinary a course might have ap

peared in some overwhelming force of reasoning and 

illustration, to show that words of contingency incorpo

rated in a gift have a more uncontrollable force when 

applied to the description of a person than of an event.  

The reports of the two other cases, in which the decision
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in Festing V. Allen has been follwed, afford nothing to 
increase the inadequate weight of that case. It is satis
factory to find that there are at least two subsequent 
cases in which it has not heen followed, and that the 
Vice-Chancellor Knight Bruce, in the case of Riley r.  
Garnett, preferred adhering to older authorities so ofteni 
affirmed by the House of Lords. * * * Upon the whole, 
therefore, guided by an intelligible principle, sanctioned 
by the highest aunthorities, and not sha ken by any ade
quate weight of snubsequent deciiom or argunieut, the true 
construction of this will seenis to be that the plaintiff, as 
the only child of I1ichiard Staples 11ro1wnle, is devisee in 
fee of an estate in fee simple, determinalde in case of his 
dying under the age of 21. The dTNci must be to that 
effect." 

We will now consider a few of the cases from our sister 
states.  

In Hughes v. Ilughes, 12 B. Mon. (Ky.) 115, the will 
gave "to Charles S. Hughes, Mary E. Hughes, and Sarah 
F. Hughes, childeni of Iichard F. Hughes, deceased, irwn 
they become of age, or marry, on, tract of land, begin
ning," etc. The testator had four children and Oree 
grandchildren living, the three Intter being the children 
of Richard F. Hughes named in the forgoinpg devise. On 
the part of the grundclildren, it was contended that, 
under the first clause, they acquired a vested interest in 
the land, with a right to take inmniediate enjoment. The 
court cites and follows Doe d. Hunt c. Moore, 1Doe d.  
Roake c. NoWrell, and Bronfield c. Crowder, supra.  

In Ton(r, Er'r, v. Collia,, 67 Ia. 30, the syllabus 
reads: "The testator hlqueathed to his exeutors, in trust 
for his chlildrei, certain real estate, with the following 
provision, ;umonug others: '-My maid executors shall have the 
uanagement and control of said lproperty by me devised 
to them in trust for niy said chili lven. and they nare to 
have the control and nanagemuent thereof until they 
shall get married; and when any of my said children shall 
mnarry, with the consent of said executors, any worthy
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person, then the part or portion of property herein de

vised, or the proceeds thereof, * * * shall be and become 

the property of said child so marrying, and iy said ex

ecutors shall malke the nevessary conveyance thereof, so 

as to vest the absolute title in said legatee.' Held, that 

the marrying of a child with the consent of the executors 
was not a con(ition precedent to the vesting in him or 

her of an interest in the estate, but only a condition for 

the termination of the trust as to one so marrying; and 

ihat the will, considered as a whole, vested in the chil

:1ren, upon the death of the testator, a present equitable 

interest in the estate. Consequently, where one of the 

daughtcrs died at the age of 22, unmarried, and be

queathed to B. (her fiance) all her property, personal 

mid real, and all her interest in her father's estate, either 

:is heir or devisee under his will, held, that her death 

terminated the trust as to the propertY hequeathed to the 

ixecutors for her use, and they were properly decreed by 

lie court below to convey the legal title thereof to B." 
In Rahry r. Iekath. 2 Pat. & II. (Va.) 206, the third 

;aragraph of the syllabus reads: "A will contained the 

following clause: 'I give and bequeath my estate, except 

what I shall hereinafter name, both real and personal, to 

my brotheir lenjamin B. Heath's children; providing 

either of them shall live to the age of 21. If neither of 

them live to be 21, it is my desire that my sister Lilly 

Ianey and my -ister Barbara B. Lee's children have it 

equally bwtween thiem.' Held, that the legacy to the chil

dren of Benjamin B. Heath vested at the death of the tes

tator, subject to be divested on the death of all of them 

under the age of 21, ind that the sme rule applied to 

both the real and peisonal estae c." In the opinion, 
1he court say: "That the teints of the bequest to 

he clihii1rin of B. B. Heath, standing alone and un

aecompaiiied with the limitation over, would have im

ported a continigent logicy as to the personalty, and a 

aontingent devise as to t!e realty, is a proposition about 

which there is no room ftor doubt or ditTerence of opinion.
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And it is equally clear and well settled upon authority, 
that the limitation over made it, as to the land, a vested 
devise; the limitation over in the event of the death of 
all under age being considered explanatory of the sense 
in which the testator intended the devisee's interest in 
the property to depend on his attaining the specified age, 
namely, that at the specified age it should become abso
lute and indefeasible. The effect of the construction is 
to convert the first words, which seem to import a con
dition precedent and thereby to render the devise con
tingent, into a condition subsequent, whereby the vested 
estate of the devisee would be divested or defeated upon 
failure to attain the age prescribed. This rule of con
struction as to devises is now settled and established be
yond the reach of cavil, by an unbroken series of concur
rent decisions, beginning with Edwards v. Hammond, 
* * * followed by Bronfield v. Crowder, * * * Doe 
d. Hunt v. Moore, * * * and Phipps v. Ackers," 
supra.  

The opinion upon this point concludes: "Upon the 
rule, then, which obtains in devises, and which I think 
ought to prevail in a case like this, in which both land 
and personalty are blended, because the rule is not only 
clearly settled and undisputed, but is in itself reasonable 
and ought to be held equally applicable to personalty as 
to land, I am of opinion that the bequest under considera
tion was vested and not contingent, and that there is no 
error in the decree of the court below in so declaring." 

In Roome, Adm'x, v. Phillips, 24 N. Y. 463, the syllabus 
reads: "Devise of an estate for life to the testator's 
father, remainder to the heir-at-law and only child of the 
testator, 'after the decease of my father, and when he 
the said child shall become 21 years of age, and be
come married, and has children, and in case of his the 
said child's decease before that period and after my 
father's decease, then the sai(l real estate' was given over 
to other persons. Held, that the child took a vested re
mainder, subject to be divested only on his dying under
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the age of 21." In the opinion the court say: "It 

seems to me it was the clear intention of the testator that 

his son Elisha, on the demise of John Burrows, the testa

tor's father, should take the estate in fee, upon his ar

riving at the age of 21 years. le was also to take it, upon 

such demise, upon his marriage and having children. It 

vested in him in fee, on the death of the life tenant; and 

he was entitled to the possession on the happening of 

either of those events, subject to his being wholly divested 

on his dying before attaining the age of 21 years, and on 

the happening of which latter event, the devise over took 

effect; and it only took effect on his dying before the age 

of 21." The court then cite with approval Goodtitle v.  

Whitby, Brornfield v. Crowder, and Doe d. Hunt v. Moore, 

supra.  

In Kerlin's Lessee v. Bull, 1 Dall. (Pa.) 175, the sylla

bus reads: "A testator devised as follows: 'I give and 

bequeath unto my son A, when he arrives at the age of 

21 years (a certain tract of land), to hold to him, 

his heirs and assigns forever.' Afterwards, he bequeathed 

to his wife the use and profits of all his lands, for the 

maintenance and education of his children, until his 

sons should attain the age of 21, etc. A died after 

the testator, under age, intestate, and without issue, leav

ing a mother, brothers and sisters. Held, that this was 

a vested devise in A and that the estate was to be divided 

equally among his brothers and sisters." In the opinion 

the court say: "The absolute property is given to John, 

when he should arrive at age, and the use and profits in 

the meantime to his mother, for the maintenance and 

education of all the children. This last devise is a par

ticular interest, and no more than a chattel interest. The 

son John was the principal object of the testator's bounty, 

and if he had married, and died before 21 years of age, 

leaving children, he certaiuly meant not that this estate 

should go from thein. This, therefore, was an immediate 

gift to John, though he was not to have the posscssiont 

until lie came of age. All the cases support this judg-
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ment." In like ianner, we think that, in the case at bar, 
edric was the Mrincipal ob1ject of the uslators iounty.  

That the testator did not intend, in the event of Cedric's 
marriage before reaching the age of 25, that the property 
should go fromli his children, is evidelnced by the fact that 
he expressly provides that it shall go to thien in such an 
event. It follows, therefore, that the devise in question 
was an immediate gift to Cedric, though he wut; not to 
have the pussession until he arrived at the ag- of 25 years, 
and that the interest of the executors was no more than 
a chattel interest.  

The Illinois Laid & Loan Co. c. Ioinnr, 75 Ill. 315, is a well-reasoned case on this question. The oiion is v 
Sheldon, J., one of the ablest judges who ever graced tha1 
einient court. The eighth paragraph of the syllabus 
reads: "WLere lands are devised to a trustee to be held 
by him in trust until A shiall attain his miajority, whenl 
the same shall be conveyed to him in fee, this will confer 
on A a vested estate in fee simiple, subject to the prior 
chattel interest given to the trustee, and, conseqiuently.  
on the death of A under age, the property will descend 
to his heir at law. But a devise to A when he shall 
attain the age of 21 years, standing isolated and de
tached from the context, will confer a coitilgelit interest 
only." The ninth paragraph reads: "Where a devise 
over is made dependent upon the first devisee dying before 
he becomes of age, or without issue, or any simihir event, 
the devise' is equivalent to a provision that the first donee 
shall take an innediate vested interest liable to be de
feated by the happening of the contingency naned; and 
if it does not happen, the estate then becoites absolute 
and indefensible." I will not quote further from this 
well-reasoned opinion. The opinion speaks for itself. It 
is cited with approval in 1l1 r. W(itcrima, 220 Ill. 569, 
4 L. R. A. n. s. 776.  

To the same effect is Withers8' Adot'r c. Sihnt, 80 Va.  
651.  

lomel r. Rieger, 75 Neb. 180, is also in point. The
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syllabus reads: "Where a testator devised lands to his 

daughter in fee, but with a limitation over by way of 

executory devise in favor of her brothers and sisters, con

tingent upon her dying within a definite term of years 

without surviving issue, and the daughter died within the 

specified term leaving such issue, the latter succeeded to 

the estate of its mother in fee simple." The opinion is 

short and sustains the principle announced in the fore

going cases.  
In concluding our citation of cases, we call attention 

to Archer v. Jacobs, 101 N. W. 195 (125 Ia. 467). We 

will not extend this opinion by quotations from that 

case other than a few of the paragraphs of the syllabus: 

1. "A remainder limited to a certain person on the 

termination of a life estate vests at the same instant and 

by the same grant as the life estate, and, although the 

remainderman cannot enter upon the possession, use, or 

enjoyment of the property until the termination of the 

life estate, yet the fee, less the life estate, is in him, and 

will descend to his heirs if he dies before coming into 

possssion, or, as an estate of inheritance, may be aliened 

by him, or subjected to the claims of his creditors." 

3. "Courts will hold a remainder to be vcste(d if it can 

be done without manifest violation of the intention of the 

donor." 
4. "The uncertainty whether a remainderman will out

live the life tenancy and come into actual possession does 

not make the remainder contingent." 

7. "A clause in a will devising property to testator's 

grandchildren upon the death of their mother does not 

indicate an intention to postpone the vesting of the re

mainder to the date of the mother's death, instead of from 

the date of testator's death, but merely refers to the time 

when the remainderman shall come into the enjoyment 

of the estate." 
In the light of the foregoing anutbrities, it may be said 

that this rule of law and of construction that we are in

voking is well settled. Does the rule apply to the case 
.13
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at bar? In applying the rule that "we are to sit in the 
seat of the' testator and construe his will," we must give 
effect to every expression contained therein, if by any 
reasonable construction we can give it meaning and legal 
effect. Sitting in that seat we find the testator consider
ing the uncertainties of life and the certainty of his ulti
mate demise. He is also considering his worldly estate 
and the natural objects of his bounty. His youngest child, 
Cedric, is only a lad of about seven years. Two other 
children are minors. How will he provide for them so 
as to secure to them a support while they are growing to 
manhood and womanhood? They should not only be pro
vided with the necessaries of life, but they should receive 
an education as well. While gaining an education they 
should be free from the cares of business and the manage
ment of property. And so he directs that the properties 
set out in the second item of his will be placed in the 
hands of executors, to be held by them in trust until such 
time as his children may reasonably be expected to have 
completed their education, at the age of 25 years, respect
ively, when his executors shall convey to each his or her 
respective devise; and, pending the arrival of those re
spective periods of time, he, by the third item of his will, 
directs that "out of the net income of the real estate 
mentioned in the next preceding item (item 2) my execu
tors pay the following money bequests, viz., to my be
loved wife, Ida Cremer, the sum of fifty dollars per month, 
monthly, from the time of my death until our youngest 
child Cedric E. Cremer shall reach the age of 25 
years; to each of my three younger children, Leonidas R.  
Cremer, Mina Cremer, and Cedric E. Cremer, for their 
education and support, the sum of thirty-three and one
third dollars per month, monthly, from the time of my 
death until they severally arrive at the age of 25 years.  
If either of my said sons shall die before reaching the age 
of 25 years, leaving a widow and children, or either, the 
payments in this item provided for such son shall, after 
his death, be made to them, or such of them as shall sur-
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vive; but if he leave no wife or child such payment shall 

cease;" and a like proviso as to his daughter -Mina, fol

lowed by a provision for two other children by a former 

wife. Still sitting in the seat of the testator, with an im

partial desire to ascertain his will from the words he is 

using, the conclusion is irresistible that the children are 

the special objects of his bounty, and that he does not 

mean to deprive them of it, in any event. He not only is 

trying to secure it to them, at a time when they will be 

able to care for it, but gives it to their wives, or husband, 
and children, in the event of their marriage and demise 

prior to such time.  
The further conclusion is equally irresistible that he 

had no thought or intention of vesting in his executors 

anything more than such an interest-"chattel interest," 

the supreme court of Illinois and other eminent courts 

have termed it-as would enable them to protect and 

manage the estate until the children named should respec

tively attain the age when, in his judgment, they would 

be out of school and be sufficiently mature to manage it 

themselves. As said in Phipps v. Ackers, supra, their 

right "is not affected by the direction to convey, but that 

the conveyance must conform to the (their) right, and 

that the will itself is an equitable conveyance, until that 

is displaced by the legal conveyance which is directed to 

be made." That he intended the property involved in this 

suit to vest immediately upon his death, in Cedric, sub

ject to the temporary provision for his mother until Ced

ric reached the age of 25 years, and thereafter in Cedric 

alone, is beyond the possibility of a doubt. The language 

employed to express his intention is not susceptible of 

any other reasonable construction. We therefore hold 

that, upon the death of Harrison W. Cremer, the full 

equitable title to the property in controversy vested, eo 

instante, in Cedric E. Cremer, charged with its propor

tion of the allowance of $50 per month to his mother, Ida 

Cremer, until lie reached the age of 25 years, subject to a 

defeasance as provided in the will in the event of his
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death before attaining that age; and that pending the 
qualification of the executors named in the will, or the 
appointment and qualification of administrators c. t. a.  
in the event of the refusal or failure of such exentors to 
qualify, the legal title likewise vested in him, subject to 
be nominally and temporarily divested by a subsequent 
qualification of such executors, or the appointment and 
qualification of such administrators; and that in case of 
a failure of the executors to qualify, and a fa:ilure of the 
appointment and qualification of administrators c. t. a.  
prior to his reaching the age of 25 years, his title and 
right of possession of said property would, upon his at
taining such age, become absolute in fee simple.  

As we have seen, the summons in the foreclosure suit 
was served upon Cedric and his mother Ida; upon Housel 
and Millard, named in the will as executors; upon Leoni
das R. Cremer and M1ina Creier, the brother and sister 
of the full blood, who under the will would take the 
devise over in the event of Cedric's death bef:ro reaching 
the age of 25 years; upon all of the other irs at law 
of the testator, and upon the special administrator. This 
included every person in. c(se( who was in any manner in
terested in either the property or the title. As has been 
shown, the executors had not then qualified. They could 
not qualify until the will was admitted to probate. This 
could not be (lone until the contest proceedings then be
ing prosecuted were terminated. If the will should be 
set aside, the title would be in the heirs at law; if sus
tained, it would be in the devisees until the executor, 
qualified. If not, then it certainly was in the special ad 
ministrator, subject to the payment of the debts of the 
deceased. But it is urged that the title was not in either: 
that it was in abeyance; and that, the mortgagee wa: 
bound to delay its foreclosure suit until the terminatio
of the contest of the will and the qualification of the e :
ecutors; that this would not deprive the iort-agee of it: 
remedy, but would simply postpoie the enforcaent of 
it. But why should the mortgagee be put to such delay?
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It may be said that lawful interest is always a sufficient 

compensation for delay in the paymient of -money. While 

this is true as a general rule, like all general rules it has 

its exceptions, and this seems to be such a case. The will 

contest might be prolonged for years, as such contests 

usually are. During that time the property, which it 

appears was then not of sufficient value to attract pur

chasers to the foreclosure sale, might depreciate in value, 
and the mortgagee he deprived of a large portion of its 

security. There are at least two reasons why we do not 

think the mortgagee was required to wait: First, it is 

contrary to the views of this court that titles to laud may 

rest in abeyance. Yoesel v. Rieger, 75 Neb. 180; Clark v.  

Fleischmanu, 81 Neb. 445. While this rule was not fully 

considered in those two cases, it is a rule that has been 

frequently announced, and one which we believe to be 

sound. Second, under our constitution every person is 

entitled to have justice administered without delay; and 

a mortgagor should not be permitted, in person or by his 

will, to raise a controversy over the mortgaged property 

which will delay enforcement of the mortgage in the 

event of default in payment thereof. The volume of busi

ness transacted in this country upon borrowed capital is 

enormous, and to hold this point as contended for by 

plaintiffs might prove to be a very serious matter.  

After carefully considering the case in all its aspects, 
we hold that the district court, in the foreclosure suits, 

acquired jurisdiction over the property and the title, and 

of all persons interested therein.  

The judgment of the district court is, therefore,

AFFIRMED.
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HOOSIER MANUFACTURING COMPANY, APPELLANT, V.  
CHARLES WV. SNWENSON ET AL., APPELLEES.  

FILED JUNE 10, 1910. No. 16,051.  

1. Sales: COUINTEICLAIMs. The first and second counterclaims filed 
by defendants and set out in the opinion examined, and held that 
the general demurrers thereto were properly overruled.  

2. Instructions, referred to in the opinion, examined, and held properly 
given.  

3. Evidence examined, and held to so clearly sustain the verdict of the 
jury as to render a discussion thereof unnecessary.  

4. Courts: FORMER DECISIONs. Where the questions of law Involved In 
a case appealed to this court have been definitely settled by our 
former adjudications, further review of such authorities is not 
required.  

APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed.  

Crane & Boucher, for appellant.  

Baldrige, De Bord & Fradenburg, contra.  

FAWCETT, J.  

Plaintiff, an Indiana corporation, brought this action 
in the district court for Douglas county to recover a 
balance of $592.35 for a lot of coats and overalls of its 
manufacture which it had sold to defendants, who are 
wholesale dealers in such goods. Defendants admit the 
purchase and receipt of the goods set out in plaintiff's peti
tion, but deny that they were of the value alleged; admit 
making the payments set out in plaintiff's petition, but 
deny that there is anything due plaintiff; and plead two 
counterclaims.  

In their first counterclaim they allege, substantially, 
that the goods were purchased from samples then ex
hibited by plaintiff, and in reliance upon plaintiff's as
surance and warranty that the goods when shipped should
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be of certain specified color, weight and material and of 

good workmanship, and all equal to the samples then 

shown them by plaintiff; that thereafter plaintiff shipped 

to them coats and overalls on or about the dates alleged; 

that the goods so furnished and delivered were of inferior 

quality, weight, material, color, and workmanship to the 

samples by which the same were sold to them; that they 

were not properly cut, nor like the samples; that said 

garments were too short, the material was of less weight 

than the samples, and less than that agreed to be fur

nished; that said garments so furnished were worth at 

least $1 per dozen garments less than those which the 

plaintiff had agreed to furnish; that by reason of such 

breach they have been damaged in the sum of $300. At

tached to and made a part of their answer and counter

claim is a full statement of the goods so furnished by 

plaintiff, together with the number of each kind of gar

ment, the factory number of such garment, the price which 

defendants agreed to pay therefor providing they were 

up to sample and contract, and the fair market value of 

the garments delivered, together with the difference in the 

values of said respective items.  
In their second counterclaim they allege that on or 

about January 29, 1906, plaintiff accepted from them an 

order for 90 dozen duck coats of plaintiff's make and 

brand; that they ordered said coats for the purpose of 

reselling same, in the course of their mercantile business, 
at a profit; that plaintiff, knowing that they were order

ing the said -goods for such purpose, agreed to furnish 

the same at the purchase price for the respective garments 

as shown in an exhibit attached to and made a part of said 

counterclaim; that- thereafter they made resales of such 

goods to customers at a profit, and gave directions and 

orders to plaintiff to furnish the same; that plaintiff 

wholly failed and refused to furnish said goods so ordered, 

and that defendants lost, in expenses of making such re

sales and profits upon the goods so resold by them, large 

sums of money, aggregating $342.25; that said goods so
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purchased froii plaintiff were for plaintill's make and 
brands and could not be filled with any other goods, and 
that defendants were thereby prevented from consuiiiia
ting arrangements for such resales. Defendants attached 
to and made a part of said counterclaim an itemized state
ment giving the inumbers of the goods so sold and agreed 
to be furnished, together with the respective numbers of 
each, the prices at which plaintiff agreed to sell the same 
to defendants, the prices at which defendants had made 
resales, and the respective amounts of profits upon each 
item so resold which they claim to have lost by reason of 
the failure of plaintiff to furnish said goods as ordered.  

A third coulterclaim was filed, but, as the court directed 
a verdict in favor of plaintiff upon that claim, and de
fendants have not appealed therefrom, it need not be 
considered. A general demurrer was filed by plaintiff to 
the answer, and to each of the counterclaims, all of which 
were overruled.  

For answer to defendants' first counterclaim, after 
denying all allegat ions except such as were specifically ad
mitted, plaintilf alleged that defendants gave plaintiff 
an order for all the goods first described in said first coun
terchaim, together with an order for five-twelfths dozen 
of each of tfle garments described, and immediately after 
the giving of such order, and during the month of Febru
ary, 190, plaintiff delivered to defendants said five
twelfths dozen of each of said garments, which defend
ants received and accepted without complaint and paid 
for; that thereafter, and at the times and in the quanti
ties stated in plaintiff's petition and in said first counter
claim, all the goods described therein were delivered to 
defendants, and defendants accepted said goods without 
complaint, placed them upon sale and sold them and paid 
a large portion of the purchase price of the same; where
fore defendants are estopped to claim that said goods 
described in said first counterclaim were not in accord
ance with the terms upon which they were purchased.  
For answer to the second counterclaim, after the same
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general denials as above set out, plaintiff alleged that on 

the said 29th of January, 1906, it received an order from 

defendants for goods to be shipped; that said order in

cluded the goods described in plaintiff's petition, together 

with the goods attempted to be described in defendants' 

second counterclaim; that in accordance with the terms 

of said order plaintiff immediately following the date of 

the same, and during the month of February, 1906, shipped 

to defendants five-twelfths dozen of each of the garments 

described in said order, which garments were accepted, 
retained and paid for by defendants; that immediately 

upon receiving said garments "defendants made unwar

ranted and unjust claims to this plaintiff that a portion 

of the goods so ordered and received by them, to wit, coats, 

and described in said order as 550, 520, 530, 486, 480, 484, 

516, and 518, which goods were to be shipped in August 

following, were too small; that the sleeves of the coats 

were too short, and that said coats were not as large as 

the sizes marked on same, which complaints were wholly 

unwarranted and unfounded"; that in said order it was 

ordered that the goods described in plaintiff's petition 

should be shipped as soon as possible, and that the goods 

described in said counterclaim and set-off should be 

shipped during the month of August, 1906; that there

upon plaintiff did ship the goods described in plaintiff's 

petition at ihe times required by said order, and at the 

(ates and in the quantities set forth in the petition, the 

purchase price being the sum of $3,566.37, to be paid by 

said defendants; that defendants received and accepted 

said goods, and paid therefor the sum of $2,251, and 

failed and refused to pay the balance of the purchase 

price, amounting to the sum of $1,315.37, "and made un

founded and unwarranted claims that plaintiff was liable 

to them in damages because certain goods were not 

shipped to them, and because certain goods received and 

accepted by them were deficient in quality, and contended 

to this plaintiff that they were not liable for and would 

not pay said sum, whereby and by reason of which un-
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founded and unwarranted complaints and refusal to pay 
for the goods theretofore received, this plaintiff was re
lieved of any and all obligations to ship to the defendants 
any of the goods described in said counterclaim and set
off, and thereby became relieved of and from all liability 
because of said order, and this plaintiff was justified in 
refusing to ship said goods"; that on November 2, 1906, 
defendants canceled said order for goods, and directed 
plaintiff not to ship the same, in which cancelation plain
tiff acquiesced, and thereby said order for goods became 
of no effect, and both plaintiff and defendants were thereby 
mutually relieved from any liability for and on account 
of said order; that the order for the goods above set forth 
contained the further provision: "If the production of the 
factory be curtailed by strikes or lock-outs to counteract 
strikes, or by other unavoidable occurrences, the delivery 
on this contract shall be proportioned to the whole pro
duction"; that during the months of May, June, July, Au
gust, September, and October, 1906, there were strikes 
and other labor troubles at the factory of plaintiff, which, 
together with unusual and continuous hot weather during 
the summer of 1906, so curtailed the production of said 
factory that it became and. was impossible to manufacture 
and ship said goods prior to the time defendants can
celed said order. Defendants, for reply to plaintiff's an
swer to its counterclaims, deny that they made any un
founded or unwarranted claims; that plaintiff had any 
right to any greater or further payments than defendants 
had made; that plaintiff was in any manner relieved or 
excused from shipping all goods ordered; that they ever 
acquiesced in the cancelation of said orders; and allege 
that plaintiff failed, neglected and refused to ship said 
goods, and in November, 1906, when it was too late for 
defendants to fill orders for the same, "which said date 
was long after the time when plaintiff had agreed to ship 
and deliver said goods to these defendants," defendants 
then stated to plaintiff that theY would hold plaintiff re
sponsible for all damage resulting to defendants because
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of plaintiff's failure to ship and deliver said goods; deny 

that it was because of any labor difficulties or trouble at 

its factory that plaintiff failed, refused and neglected to 

ship the said goods, and allege that at the time of plain

tiff's failure and refusal to ship the goods plaintiff as

signed as its only reason for such refusal and failure to 

ship that the defendants had not paid the plaintiff what 

plaintiff then claimed to be due; that "plaintiff further 

stated that until said defendants withdrew all claim that 

the goods shipped by the plaintiff were not up to the 

sample and contract, that the plaintiff would not ship any 

further goods to the defendants;" allege that plaintiff's 

refusal and failure -to ship the goods was without any 

foundation or warrant; and that, having based such re

fusal upon the sole ground of defendants' refusal to pay 

the amount they claimed to be due, plaintiff "is now 

estopped from pleading or proving or asserting that it 

failed, neglected or refused to furnish said additional 

goods for any other or different reasons;" allege that when 

the garments which plaintiff alleges it shipped to defend

ants were received by defendants they promptly and vig

orously and in several communications to plaintiff com

plained and objected that the goods so delivered were not 

up to those ordered by defendants and were not up to or 

equal in weight, workmanship, color, and size of the 

samples by which said goods were sold by plaintiff to de

fendants, and deny generally all allegations in plaintiff's 

petition, not specifically admitted.  
The trial upon the issues thus joined resulted in a ver

dict in favor of the defendants for the sum of $24.20.  

From a judgment upon the verdict, plaintiff appeals.  

The errors assigned and argued by plaintiff are: That 

the court erred in overruling plaintiff's demurrers; in giv

ing the third instruction relating to defendants' second 

counterclaim; in giving instructions 4 and 5, in reference 

to defendants' second counterclaim; that the verdict is 

not sustained by the evidence upon either of said counter

claims; that the court erred in admitting in evidence the
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testimony of the defendants as to statements made by one 
0. F. Evans; in allowing defendants to testify that, as 
shown by original orders in their possession, the goods 
described in the second counterclaim were resold by them 
and their traveling salesmen, and that the amount of such 
orders exceeded the purchase price to be paid to the plain
tiff; in overruling plaintiff's motion to instruct the jury 
to return a verdict in its favor; in overruling plaintiff's 
motion for a new trial, and in rendering judgment for de
fendants.  

With regard to the assignment that the court erred in 
permitting the defendants to testify to statements made 
by 0. F. Evans, it may be said that it appears that 0. F.  
Evans is secretary of plaintiff, and that the statements 
were made while he was in defendants' place of business 
for the purpose, as claimed by. defendants, of trying to 
adjust the controversy which had arisen between plaintiff 
and defendants. In this state of the record we do not 
think the court erred in admitting the testimony objected 
to.  

Nor do we think the court erred in overruling plain
tiff's demurrers. Each of the counterclaims was sustained 
by sufficient allegations.  

We do not deem it necessary to set out the instructions 
here. A careful examination of the three challenged in 
plaintiff's brief shows that they are in proper form, and 
correctly state the law applicable to the pleadings and to 
the evidence which had been introduced upon the trial.  

Nor do we think any good purpose would be served by 
attempting to set out or to give a resume of the evidence.  
In our judgment it was ample to sustain the verdict re
turned by the jury.  

The questions of law involved are settled in this state.  
Punteney-Mitchell Mfg. Co. v. Northiwall Co., 70 Neb.  
688; Burr v. Redhead, Norton, Lathrop Co., 52 Neb. 617; 
Wittenberg v. Mollyneaux, 60 Neb. 583; McConnell v.  
Lewis, 58 Neb. 188, and Schrandt v. Youna, 2 Neb.  
(Unof.) 546.
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Finding no error in the record, the judgment of the dis

trict court is 
AFFIRMED.  

STATE OF NEBRASKA V. JAMES HAND ET AL.  

FILED JUNE 10, 1910. No. 16,071.  

Narriage: VAxmrry. A marriage which is prohibited by statute 

because contrary to the policy of our laws is yet valid if cele

brated elsewhere according to the laws of the place where cele

brated, even if the parties are citizens and residents of this state, 

and have gone abroad for the purpose of evading our laws, there 

being no legislative enactment that such a marriage out of the 

state shall have no validity here.  

ERRoR to the district court for Otoe county: HARVEY 

1). TRAVIS, JUDGE. Exceptions overruled.  

D. W. Livingston, for plaintiff in error.  

John C. Watson, contra.  

FAWCETT, J.  

The defendants were informed against by the county at

torney of Otoe county for the crime of fornication. There 

was a tral to the court without a jury upon a stipulation 

of facts. The court found the defendants not guilty, and 

ordered that they be discharged. Thereupon the county 

attorney, by leave of court, under the provisions of sec

tion 483 of the criminal code, filed his petition in error in 

this court, alleging that the finding and judgment of the 

court below "in acquitting and discharging the said de

fendants was contrary to law." From the stipulation of 

facts it oppears that the defendants are within the class 

prohibite 1 by the laws of this state from entering into the 

marriage relation; that on November 23, 1892, while both 

defendants were residents of this state, they went into the 

state of Iowa to celebrate their marriage for the express
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purpose of evading the laws of the state of Nebraska.  
This is the question for our consideration. After their 
marriage they returned to Omaha, and there lived to
gether as husband and wife for a period of three years.  
They then removed successively to the states of Utah, 
Idaho, and Oregon, in all of which states they lived and 
cohabited together and were known among their friends 
and acquaintances as husband and wife. Thereafter they 
returned to Nebraska, where they also lived in that rela
tion until the time of their arrest. It is conceded that by 
the laws of Iowa the marriage of defendants when con
summated there was lawful in that state. Did the court 
err in finding them not guilty of the charge preferred 
against them and in ordering their discharge? We think 
not. In Aledway v. Needham, 16 Mass. *157, the man, a 
mulatto, and the woman, a white woman, were inhabit
ants and residents of Massachusetts. Desiring to be mar
ried, and the law of Massachusetts prohibiting such mar
riage, they went into the neighboring province of Rhode 
Island and were there married according to the laws of 
that province, such a marriage not being then prohibited 
by the laws thereof. In the syllabus the court say: "A 
marriage, which is good by the laws of the country where 
it is entered into, is valid in any other country; and al
though it should appear that the parties went into another 
state to contract such marriage, with a view to evade the 
laws of their own country, the marriage in the foreign 
state will nevertheless be valid in the country where the 
parties live." In the opinion the court say: "The law 
now in force in this state not only prohibits the marriage 
of negroes and mulattoes with white persons, but expressly 
declares such marriages to be void. But they are only 
void if contracted within this state, in violation of its 
laws. If the marriage takes place in a state whose laws 
allow it, the marriage is certainly good there; and it would 
produce greater inconveniences than those attempted to 
be guarded against, if a contract of this solemn nature, 
valid in a neighboring state, could be dissolved at the will
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of either of the parties, by stepping over the line of a 

state, which might prohibit such marriages." In Van 

Voorhis v. Brintuall, S6 N. Y. 18, in the syllabus, the court 

say: "The validity of a marriage contract is to be de

termined by the law of the state where it was entered into; 
if valid there it is to be recognized as such in the courts 
of this state, unless contrary to the prohibitions of nat

ural law, or the express prohibitions of a statute. While 

every state can regulate the status of its own citizens, in 
the absence of express words, a legislative intent to con
travene the jus gentium under which the question of the 

validity of a marriage contract is referred to the lem loci 

contractus cannot be inferred; the intent must find clear 

and unmistakable expression." The court cite Medway 

v. Needham, supra, and also quote from Putnam v. Put

nam, 8 Pick. (Mass.) 433, the following: "If it shall be 

found inconvenient, or repugnant to sound principle, it 

may be expected that the legislature will explictly enact 

that marriages contracted within another state, which if 

entered into here would be void, shall have no force within 

this commonwealth." Acting on that idea, Massachu
setts subsequently enacted a law as follows: "When per
sons resident in this state, in order to evade the preceding 
provisions and with an intention of returning to reside in 

this state, go into another state or country and there have 

their marriage solemnized, and afterward return and re

side here, the marriage shall be deemed void in this state." 
(Gen. St. 1860, ch. 106, sec. 6.) After the passage of 
that law, the supreme court of Massachusetts in Common

wealth v. Lane, 113 Mass. 458, in an opinion by Mr. Chief 

Justice Gray, on page 464, say: "A marriage which is 
prohibited here by statute, because contrary to the policy 

of our laws, is yet valid if celebrated elsewhere according 
to the laws of the place, even if the parties are citizens 

and resident of this commonwealth, and have gone abroad 

for the purpose of evading our laws, unless the legisla

ture has clearly enacted that such marriages out of the 

state shall have no validity here. This has been repeatedly
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affirmed by well-considered decisions." And this seems 
to be the overwhelming weight of the betler reasoned 
uases on the subject. 1 Bishop, 1Marriage, Divorce and 
Separation, see. 880; Courtright v. Courtright, 11 Ohio 
Dec. (reprint) 413; State v. Shattuck, 69 Vt. 103; Norman 
v. Norman, 121 Cal. 620, 54 Pac. 143, quoting from Coin
imoniwcalth v. Lane, supra; Sturgis v. Sturgis, 51 Or. 10, 
93 Pac. 696.  

To hold otherwise would be to render void numberless 
marriages and to make illegitimate thousands of children 
the country over. In 1 Bishop, Marriage, Divorce and 
Separation, see. 882, this thought seems to have been in 
the mind of the author. le says: "It was formerly com
mon for English parties, wishing to interinarry without 
a compliance with their own marriage acts to go into 
Scotland and there interchange the matrimoninl consent 
simply in the presence of witnesses. Gretna Green was 
the most convenient point for the required hasty visit; 
and thus Gretin Green inarriages became fmanos, and 
there was no question of their validity. Ilut parliament, in 
1856, by 19 and 20 Victoria, ch. 96, sec. 1, put an end to 
this by declaring that thereafter 'no irreguhar marriage 
contracted in Scotland by declaration, acknowleigiint, 
or ceremony shall be valid unless one of the parties had 
at the date thereof his or her usual place of residence 
there, or had lived in Scotrand for 21 days next 
preceding such marriage.' " We do not question the 
power of a state to pass a law similar to that passed by 
Massachusetts, as hereinbefore set out, but our legislature 
has not seen fit to do so. On the contrary, section 5316 
Ann. St. 1907, provides: "All marriages contracted with
out this state, which would be valid by the laws of the 
country in which the same were contracted, shall be valid 
in all courts and place, in this state." See Gibson v.  
Gibson, 24 Neb. 394; Bailey v. State, 36 Neb. 808; Hills 
v. State, 61 Neb. 589.  

While the decisions upon this point are not uniform 
and authorities can be found opposed to those above cited,
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the reasoning of such authorities does not appeal to us as 

being sound in law or for the good of society. The dis

trict court did not err in its construction of the law, and 
the exceptions of the state are, therefore, 

OVERRULED.  

WALTER QUIMBY, APPELLEE, V. BEE BUILDING COMPANY, 
APPELLANT.  

FILED JUNE 10, 1910. No. 16,078.  

1. Carriers: PASSENGER ELEVATORs: LIArLITY. One who Installs 

passenger elevators in his building for the use of his tenants and 
the public generally is subject to the same degree of care in 

transporting and protecting his passengers as is imposed upon 
common carriers.  

2. - : LiABmrrY. Common carriers of passengers should be held 
to the strictest accountability and be required to exercise the 

highest degree of care and forethought of which the human mind 

Is capable. This rule Is founded on principles of public policy 

and enforced by the courts for the protection of the public.  

3. Instructions given by the trial court and set out In the opinion 

sustained.  

4. Instructions requested by the defendant and refused by the court 

and set out in the opinion held properly refused.  

5. Evidence examined and set out in the opinion held sufficient to 

sustain the verdict of the jury.  

APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JUDGE. Affrmed.  

Greene, Breckenridge & Matters, for appellant.  

Weaver & Giller, contra.  

FAWCETT, J.  

Plaintiff, a boy twelve years of age, who, during the 

summer vacation of school, was acting as a messenger 

boy for the Postal Telegraph Company, was injured in 
16
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one of the pasenger elevators of defendant. From a 
judgment in his favor for such injury, defendant appeals.  

The evidence shows that the floor of defendant's build
ing, at each landing, projects some two or more inches 
into the elevator shaft and inside of the wire network 
surrounding the shaft. The space between the floor of 
the elevator at the opening thereof and the floor of the 
building is just enough to permit the elevator to pass; 
so ;It, if a person standing at the door of the elevator 
should 1;ermit his foot to extend even a very little over 
the edge of the elevator floor, *it would be caught by the 
lower part of the floor landing above as he ascended. At 
the time of the injury complained of, plaintiff entered the 
elevator for the purpose of being carried to a floor above, 
where lie desired to deliver a message. The evidence is 
somewhat conflicting as to whether lie entered the eleva
tor at the first or second floor, but we regard that as im
material. When the elevator reached the third floor, 
plaintiff's foot was caught between the elevator floor and 
the projection above noted, and lie received the injury 
complained of. Plaintiff testified that, when he entered 
the elevator, he "just turned around and leaned against 
the side of the elevator-was going to get out right away 
as soon as I got to the floor I wanted off on"; that lie stood 
near the door all the time. It is evident that while stand
ing there his foot was partially extended beyond the edge 
of the elevator floor. The elevator conductor testified 
that plaintiff "stepped clear in the car, something unusual, 
then stepped back. There being rubber on the floor I did 
not hear him." This plaintiff denied. The elevator con
ductor also testified that the boy had been going up and 
down the elevator for about a month; that he had several 
times cautioned him to stand back from the door, and on 
one occasion had pushed .him back. He admits that he 
(lid not give plaintiff any such direction or caution at the 
time of the injury. On cross-examination he testified that 
lie had been running an elevator for eight years; that it 
is dangerous for people to stand up near the door, as
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elevators pass up and down, and especially as they go 
up, and that it was his duty to caution people to step back 
whenever he saw them "up in front." Plaintiff insists 
that the construction of the building and elevator as above 
outlined was negligent, and that defendant's agent in 
charge of the elevator was negligent in permitting the 
plaintiff, who was only a boy, to stand in what he, the 
conductor, knew was a place of danger.  

The fourth instruction given by the court on its own 

motion is as follows: "You are instructed it was the duty 
of the defendant, the Bee Building Company,. to use the 
greatest amount of human care and skill consistent with 
the operation of said elevators to prevent injuries to its 
passengers while they were being transported from one 
part of the building to the other. It is also the duty of 
the defendant to use greater care and caution in trans
porting passengers of tender age than when carrying 
adults or passengers of mature years, but in this case 
there is no presumption of negligence from the mere fact 
that said Walter Quimby was a passenger and received 
an injury while being carried by the elevator." Defend
ant seriously objects to all but the last clause of this 
instruction, on the ground that it imposed too great a 
burden upon defendant; that it in fact imposed upon de
fendant an obligation which was impossible of perform
ance. In this contention we are unable to concur. One 
who installs passenger elevators in his building for the 
use of his tenants and the public generally is subject to 
the same degree of care in transporting and protecting his 
passengers as is imposed upon common carriers.  

In Marker v. Mitchell, 54 Fed. 637, the syllabus reads: 
"A landlord who runs an elevator for the use of his ten
ants and their visitors thereby becomes a conmon carrier, 
and is charged with the highest degree of care which 
human foresight can suggest, both as to the machinery 
and the conduct of his servants; and an instruction that 
he owes to persons thus put completely under his control 
'the highest degree of care consistent with the possibility
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of injury,' while unfortunate in the choice of words, does 
not misstate the law, and, being explained by the context, 
is no ground for reversal." In discussing this instruction 
in the opinion, Taft, Circuit Judge, said: "I am of opin
ion that the language used by the court was not fortunate.  
The highest degree of care consistent with the possibility * 
of injury is rather a blind expression, but it seems to me 
that it was sufficiently explained by the context in the 
charge, and that it did not, therefore, mislead the jury.  
'Consistent with the possibility of injury,' as thus ex
plained, meant 'commensurate with or proportionate to 
the possibility of injury in the use of the elevator.' The 
theory of the court was that the liability of Mitchell in the 
running of a passenger elevator was the same as that of 
a common carrier, and the standard for a common car
rier is the highest degree of care which human foresight 
can suggest. This view is sustained by the case of Good
sell v. Taylor, a decision of the supreme court of Minne
sota, reported in .42 N. W. 873, and by the case of Tread
well v. Whittier, a decision of the supreme court of Cali
fornia, reported in 22 Pac. 266. It is contended that such 
a rule applies to the machinery used, but does not apply to 
the conduct of the employees of a common carrier. No 
case has been cited which makes this distinction. On the 
contrary, the opinion of the supreme court of the United 
States in Stokes v. Saltonstall, 13 Pet. (U. S.) *181, con
sidered in connection with the facts of that case, seemis 
to refute the contention." 

In the Minnesota case (Goodsell v. Taylor, 41 Minn.  
207), cited by Judge Taft, Gilfillan, C. J., says: "The 
relation between the owner and manager of an elevator 
for passengers and those carried in it is similar to that 
between an ordinary common carrier of passengers and 
those carried by him. The same reason exists for requir
ing on the part of the owner the utmost human care and 
foresight, and for making him responsible for the slight
est degree of negligence." 

In the syllabus of the California case (Treadwell v.
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Whittier, 80 Cal. 574), cited by Judge Taft, it is held: 
"Persons operating an elevator in lifting passengers are 

to be treated as carriers of passengers, and the same du

ties and responsibilities rest on them as to care and dili

gence as on the carriers of passengers by stage-coach or 

railway. Though not insurers of the absolute safety of 

the passengers, they are bound to the utmost care and 

diligence of very cautious persons, as far as human care 
and foresight can go, and are responsible for injury oc

casioned by the slighest neglect against which human pru

dence and foresight might have guarded. The responsi

bility is proportioned to the danger, and is of the highest 

character in the case of those who operate elevators for 

lifting persons from one level to another." 
In Western Union Telegraph Co. v. Woods, 88 Ill. App.  

375, the syllabus reads: 
"(1) Persons operating elevators are carriers of pas

sengers, and the same rules applicable to other carriers of 

passengers are applicable to those operating elevators for 

raising and lowering persons from one floor to another 

in buildings. It is the duty of such carriers of passengers 

to use extraordinary care in and about the operation of 

such elevators so as to prevent injury to persons therein.  

"(2) A carrier of passengers by elevator is bound to 

exercise the highest degree of human care, vigilance and 

foresight which is reasonable under the circumstances, 

and in view of the character of the mode of conveyance 

adopted, reasonably to guard against accidents." 

In Chicago, B. & Q. R. Co. v. Landauer, 39 Neb. 803, in 

speaking of the rule as applied to common carriers, we 

said: "Common carriers of passengers should be held to 

the strictest accountability and be required to exercise 

the highest degree of care and forethought of which the 

human mind is capable. This rule is founded on prin

ciples of public policy and enforced by the courts for the 

protection of the traveling public." In Spellman v. Lin

coin Rapid Transit Co., 36 Neb. 890, we applied the rule 

to street railway companies, and held: "Where a pas-
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senger, without negligence on his part, is injured by the 
derailment of the cur in which he is traveling, the carrier, 
to overcome the presumption of negligence caused by such 
derailment, must show that the accident was produced by 
causes wholly beyond its control, and that it had not been 
guilty of the slightest negligence contributing thereto, and 
that by the exercise of the utmost human care, diligence, 
and foresight the esuialty could not have been prevented." 
That case is cited by SULLIVAN, J., and its doctrine re
affirmed in Lincola Street R. Co. v. McClellan, .4 Neb.  
672. In the light of the above authorities, the giving of 
instruction number 4 was not error.  

Instruction number 5 is also complained of. It reads: 
"If you find from a preponderance of the evidence that 
the defendant, the Bee Building Company, failed to ex
ercise that high degree of care and caution required of 
them while carrying said Walter Quimby, and the defend
ant negligently permitted said Walter Quimby to become 
injured on account of a failure on its part to prop
erly care for said Walter Quimby while a passenger, and 
you further find that the injuries of aid Walter Quimby 
were the direct result of such negligence on the part of 
said defendant, then you are instructed that your verdict 
should be for the plaintiff." We are unable to discover 
any error in this instruction.  

Defendant also complains beense the court refused to 
give instructions 2, 3 and 4, requested by defendant.  
Number 2 reads: "There is no presumption that the de
fendant was negligent from the fact that the plaintiff 
was injured in the elevator, and you must find from a pre
ponderance of the testimony that the defendant in some 
manner failed to exercise the highest possible care con
sistent with the operation of the elevator, and that the 
failure to exercise such care was the proximate cause of 
plaintiff's injury." This instruction was fairly covered 
by the last clause of No. 4, given by the court on its own 
motion.  

Instruction number 3 states: "The defendant did not
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insure the safety of the plaintiff as a passenger in its 

elevator, unless the plaintiff kept himself and all parts of 

his body within the elevator proper; and the defendant 

owed the plaintiff no duty, under the facts shown by the 

evidence in this case, to protect him from the conse

quences of his own carelessness in putting his foot over 

the edge of the floor, if you find that he was careless in 

so doing." Instruction number 4 is to the same effect.  

It reads: "It is not necessary that the plaintiff's con

duct should be negligent in order to bar his recovery. If 

by his voluntary action he put his feet in a place where 

injury would probably result to him, the elevator con

ductor was not bound, in any and all events, to push the 

plaintiff away from the door, unless lie knew that the 

plaintiff was in such position of danger." In East Sag

inato City R. Co. v. Bohn, 27 Mich. 503, the syllabus reads: 

"While the company would not be liable to a person of 

suitable age and discretion who, being warned of the 

danger in riding upon the front platform of the car, 
should persist in doing so, yet, in case of a child, lacking 

such discretion, and to whom, consequently, negligence 
could not be imputed, it would be the duty of the officers 

of the company not to stop with a warning, but to compel 

such child to occupy the proper place in the car." One 

of the children in that case was a boy twelve and a half 

years of age. The two instructions above noted are clearly 

erroneous, in announcing the doctrine that the elevator 

conductor owed plaintiff, a boy twelve years of age, no 

duty. We think the very opposite of that is true. This 

elevator conductor knew that it was dangerous to stand 

near the door of the elevator when it was in motion. He 

knew that it was his duty to warn passengers, whether 

children or adults, to stand back from the door. He failed 

to give such warning to plaintiff, who, at the time, was 

the only passenger in the car. He seeks to justify his 

conduct by saying that he was giving his attention to 

the running of his car. But it is a matter of common 

knowledge that such a car is managed by the manipula-
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tion of a lever, which is done with one hand, and that the 
conductor has the free play of his eyes and of his other 
hand, by the diligent use of which he can guard against 
just such accidents as happened in this case. We think 
the case was properly submitted to the jury, and that it 
was warranted in finding the defendant guilty of negli
gence in not properly warning and safeguarding this boy 
while a passenger in its elevator, regardless of the ques
tion as to whether or not there was negligence in its con
struction.  

The judgment of the district court is 
AFFIRMED.  

FRANK SWOBODA, APPELLEE, V. UNION PACIFIC RAILROAD 

COMLPANY, APPELLANT.  

FILED JUNE 10, 1910. No. 16,080.  

1. Constitutional Law: Evpi.oYER's LIABiLITY ACTS. The Employer's 
Liability Act of 1907 (Comp. St., ch. 21, sec. 3), providing that 
every railway company operating a railway engine, car or train 
in the state of Nebraska shall be liable to any of its employees, 
who at the time of injury are engaged in construction or repair 
work, or in the use and operation of any engine, car or train for 
said company, for all damages which may result from the negli
gence of any of its officers, agents, or employees, is a valid law 
under the constitution of Nebraska, and is not repugnant to the 
fourteenth amendment of the federal constitution.  

2. Master and Servant: INJURY: EVIDENCE. Evidence examined and 
set out in the opinion held sufficient to show that plaintiff at 
the time of his injury was engaged in construction or repair 
work within the meaning of such act.  

APPEAL from the district court for Douglas county: 
ABRAlAM L. SUTTON, JUDGE. Affirmed.  

NT. H. Loomis, Edson Rich, James E. Rait and E. H.  
Crocker, for appellant.

Smyth, Snith & Schall, contra.
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FAWCETT, J.  

This case involves a construction of section 3, ch. 21, 
Comp. St. 1909, adopted in 1907, commonly called the 
"Employer's Liability Act." One of the departments of 
defendant's shops in the city of Omaha is known as the 
blacksmith shop. Plaintiff was employed therein as a 
helper. He and another helper, Carl Gall, were operating 
a steam hammer weighing about 500 pounds, in flattening 
iron washers. (all was operating the hammer by means 
of levers. Plaintiff stood in front of the hammer, placing 
and removing the washers on a steel die of the hammer.  
One blow was required to flatten each washer. As the 
hammer lifted, plaintiff would remove the flattened washer 
with his hand, and replace another for the next stroke 
of the hammer. The negligence alleged is that Gall, who 
was controlling the hammer, carelessly and negligently 
caused it to descend while plaintiff's right hand was there
under, and while plaintiff, in the exercise of due care and 
in the performance of his duties, was endeavoring to re
move from the plate a washer theretofore placed by him 
thereon. The evidence shows that the washers then being 
made were for general use by defendant in the repair of 
its engines and cars; that when cars or engines are being 
repaired and a bolt goes through a piece of wood, one of 

these washers is always placed at the head of the bolt; 
that the shop in which plaintiff was working employs 
about 135 men; that there are 29 blacksmiths who work 
the forges, 4 driving hammers, 5 bolt machines, 2 shears, 
about 22 furnaces in operation, 9 power hammers, and 2 

similar to the one in question. The foremen of the shop, 
when asked what they did in the way of repairing iron 
work on cars, answered: "Every article which is made 
of metal; we repair every article of iron or steel; do the 

necessary repairing or make new where it is ordered"; 
that when engines are to be repaired they are taken to 

the machine shop and stripped down to the base, and 
whatever is necessary to be repaired on the engines is
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sent to the blacksmith shop, "and we repair those things 
and take them back to the niachine shop and put them 
back on the engine"; that any part of the iron work or 
metal parts of an engine that get out of repair are sent 
to that shop to be repaired; that they also do the repairing 
of iron work on freight cars, box cars, passenger cars and 
engines, and also construct new parts of cars and en
gines.  

The defenses relied upon are that the work upon which 
plaintiff .was engaged at the time of his injury was not 
"construction" or "repair work," as such words are used 
under the employer's liability act; that plaintiff's injuries 
were received by and through f e carelessness of his fellow 
servant contributing thereto; that the employer's liabil
ity act, under which plaintiff is seeking to recover, is 
violative of section 1 of article 14 of amendments to the 
constitution of the United States; and that "said act by 
its provisions makes railroad coiiipaiies liable for injuries 
to employees resulting from the negligence of fellow serv
ants and co-employees when such injured employees are 
injured in construction and repair work not involving the 
dangers and hazards peculiar to the business of construct
ing, maintaining, and operating railroads, when no such 
liability is attached by the state of Nebraska to other 
employers for similar hazards, thereby depriving railroad 
companies of the equal protection of the laws accorded to 
all other litigants, persons, or corporations within the 
state of Nebraska, and violating that part of section 1 of 
the fourteenth article of amendments to the constitution, 
which provides 'no state shall make or enforce any law, * * * nor deny to any person within its jurisdiction the 
equal protection of the laws.' " From a judgment in favor 
of plaintiff, defendant appeals.  

Section 3, ch. 21, Comp. St. 1909, provides: "That 
every railway company operating a railway engine, car 
or train in the state of Nebraska shall be liable to any of 
its employees, who at the time of injury are engaged in 
construction or repair work, or in the use and operation
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of any engine, car or train for said company, * * for 
all damages which may result from negligence of any of 
its officers, agents, or employees, or by reason of any de
fects or insufficiency due to its negligence in its cars, en
gines, appliances, machinery, track, roadbed, ways or 
works." Counsel for defendant in their brief clearly state 
their position as follows: "The defendant contends that 
this statute affects only such employees as are injured 
through a risk or hazard incident and peculiar to the 
business of constructing, repairing and operating rail
roads, and that, while the statute on its face is broad 
enough to cover other employees, if extended beyond rail
road hazards, it is violative of the fourteenth amendment 
to the constitution of the United States for the reason 
that the state of Nebraska cannot impose burdens or re
strictions upon railroad companies with reference to per
sonal injuries unless all employers are equally affected 
by the statute in cases where the injuries arise in the 
same manner." 

Authorities are not wanting to sustain defendant's con
tention. They are cited and ably presented in defendant's 
brief. But the clear weight of authority and the better 
reasoning is the other way. It would be interesting to 
review the authorities, but that has been so ably done by 
the supreme court of the United States, and other courts, 
in the cases cited below, that we shall not enter into a 
general review of the cases.  

In Missouri P. R. Co. v. Mackey, 32 L. ed. 107 (127 U. S.  
205) the syllabus reads: (1) "The law of Kansas making 
a railroad company liable to an employee for the negli
gence or mismanagement of other employees or agents 
of the same company is not in conflict with the fourteenth 
amendment to the constitution of the United States, in 
that it deprives the companiy of its property without due 
process of law, and denies to it the equal protection of the 
laws." 

(2) "Legislation which is special in its character is not 
obnoxious to the last clause of the fourteenth amendment,

VOL. 87] 203
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if all persons subject to it are treated alike, under similar 
circumstances and conditions, in respect both of the priv
ileges conferred and the liabilities imposed." 

Instruction number 8 given by the court below, and 
complained of by defendant here, was evidently taken 
from the opinion in this case. The instruction in almost 
identical language is quoted by Mr. Justice Field, and 
approved.  

In Tullis v. Lake Erie & W. R. Co., 175 U. S. 348, the 
court say: "Considering this statute as applying to rail
road corporations only, we think it cannot be regarded 
as in conflict with the fourteenth amendment." The opin
ion by Mr. Chief Justice Fuller then reviews a number of 
the cases on the subject, among them Peirce v. Van Dusen, 
78 Fed. 693, which, considering the prominence of the 
judges who decided it, we will briefly refer to. The opin
ion was by Harlan, Circuit Justice, and associated with 
him were Circuit Judges Taft (now President) and Lur
ton (now associate justice of the supreme court). The 
third paragraph of the syllabus reads: "The third sec
tion of said statute, altering the rule as to the liability of 
an employer for the negligence of fellow servants, as it 
applies to all railroad corporations operating railroads 
in the state, and to all of a given class of railroad em
ployees, is not repugnant to the provision of the constitu
tion of Ohio that all laws of a general nature shall have 
uniform operation throughout the state." To show that 
the same argument was made before these eminent judges 
as is being made here, we quote from the opinion (p.  
701) : "But it is contended that the Ohio statute is re
pugnant to the provision of the constitution of Ohio de
claring that 'all laws of a general nature shall have uni
form operation throughout the state.' Article 2, sec. 26.  
The argument made in support of this view by the learned 
counsel for the receiver may be thus summarized: That 
the act imposes a liability for damages for the negligence 
of fellow servants only as against a railroad company 
operating a railroad within Ohio; that it confers a right
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of action only upon employees of such railroad companies; 

that no other employer is subject to the liability, and no 

other employee is given the right; that the act selects from 

the general class of employers railroad companies operat

ing railroads, and imposes upon them a special burden; 

that the act is special class legislation, not uniform 

throughout the state, and applies to no person or com

pany engaged in any other occupation employing servants, 

although the occupation be equally hazardous. Conse

quently, the act is special in its operation and effect, is 

confined to particular corporations engaged in a specific 

business, does not cover the whole subject of the relations 

of master and servant, and is not, therefore, of a general 

nature, and of uniform operation throughout the state, 
within the meaning of the constitution of Ohio." The 

opinion then reviews the cases cited by counsel in support 

of their contention, and on p. 704, concludes: "We do not 

deem it necessary to pursue this subject further. We 

think it clear that the Ohio statute is not obnoxious to 

the constitutional provision requiring all laws of a gen

eral nature to have a uniform operation throughout the 

state. As it applies to all railroad corporations operat

ing railroads within the state, it is, within the meaning of 

the state constitution, general in its nature; and, as it 

applies to all of a given class of railroad employees, it 

operates uniformly throughout the state." 

In Nicholson v. Transylvania R. Co., 138 N. Car. 516, 

the court, in considering a statute giving any employee 

of a railroad "operating" in that state a cause of action 

for injuries suffered because of the negligence of a fellow 

servant, on page 519, say: "But the act applies only to 

employees of a 'railroad operating,' not that such em

ployees must be operatiig the trains, but they must be 

employees in some department of its work, of a railroad 

which is being operated. Such business is a distinct, 

well-known business, with many risks peculiar to itself, 

and all the employees in such business, whether running 

trains, building or repairing bridges, laying tracks, work-
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ing in the shops or doing any work in the service of an 
,operating railroad,' are classified and exempted from the 
rule which requires employees to assume the risk of all 
injuries which may be caused by the negligence of a fel
low servant." 

In Georgia Railroad & Banking Co. v. Ivey, 73 Ga. 499, 
in considering a similar statute, the court say: "This 
is no special law. It is a law applicable to all railroad 
companies and their employees, whether employed in 
running trains or not. It would be more special and less 
general if applicable only to those engaged in running the 
trains. It is a general law embracing in its terms all 
railroads and their employees." 

Without pursuing the subject further, it is sufficient to 
say that statutes simtilar to ours are sustained and held 
not in conflict with the fourteenth amendment to the con
stitution of the United States, or with state constitutions 
against special or class legislation, in the following cases: 
Ditberner v. Chicago, I. & St. P. R. Co., 47 Wis. 138; 
Kane v. Erie R. Co., 133 Fed. 6S1; Erie R. Co. v. Kanc, 
155 Fed. 118; St. Louis & S. F. 1?. Co. v. Mllatheiws, 165 U.  
S. 1; Campbell v. Cook, 86 Tex. 630; Hancock v. Norfolk 
& TV. R. Co., 124 N. Car. 222, and a very extended discus
sion of the subject in Callahan v. St. Louis, Ml. B. T. R.  
Co., 170 Mo. 473, 60 L. R. A. 249. We have also announced 
the same doctrine in Insurance Co. v. Bachler, 44 Neb.  
549, 565, where we had under consideralion the provis
ions of the valued policy law, which allows the taxing of 
an attorney's fee in cases where a recovery is had by the 
assured. We there said: "It is said that this act is class 
legislation because it applies only to insurance companies; 
but where a law is general and uniform throughout the 
state, and operates alike upon all persons and localities 
of a class, it is not objectionable as wanting uniformity of 
operation." 

The defendant's contention that plaintiff is not within 
the class protected by the statute because he was not in
jured through a risk or hazard incident and peculiar to
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the business of constructing, repairing and operating 

railroads is not sustained by the wording of the statute.  

The statute reads: "That every railway company operat

ing a railway engine, car or train in the state of Nebraska 

shall be liable to any of its employees, who at the time of 

injury are engaged in construction or repair work." That 

constitutes one class of employees who are entitled to the 

benefit of the statute. Then, separated from the former 

by the disjunctive "or," we have the other class, viz., "or 

in the use and operation of any engine, car or train for 

said company." It is clear from this wording of the 

statute that the legislature intended that the fellow serv

ant rule (not law) should not apply to any of the em

ployees of any railroad in the state who were either 

engaged in the operation of engines, cars or trains, or 

were engaged in construction or repair work. Substan

tially the same reason sustains the entire classification; 

that is to say, there are dangers inherent in and peculiar 

to all the vocations described in the statute, which are 

rarely, if ever, encountered by employees working for a 

master not engaged in the operation of a railway. The 

legislature well knew that substantially all railway con

struction or repair work is dangerous, performed either 

in the immediate vicinity of tracks upon which trains are 

passing or by the use of dangerous machinery, as in the 

case at bar. Classifications should receive a practical 

construction, and we are of opinion that a reasonable ap

plication of the law to the facts in the case before us not 

only brings the plaintiff within its purview, but forbids a 

holding that the law itself is obnoxious to the constitu

tion of the United States or to the constitution of the 

state of Nebraska.  
We must not be understood as deciding that all work 

of construction or repair of any article or structure per

formed in the service of a railroad company comes within 

the purview of the statute. The work of a railroad com

pany is divided into many departments. The duties and 

hazards of. employees in one department may be as dis-
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similar from those in other departments as are those of a 
clerk or bookkeeper in the uptown headquarters from 
those of an engineer or brakeman on a train; and ques
tions may hereafter arise as to the scope of the act under 
consideration, which we do not now decide. But, where 
the work of construction or repair is as closely connected 
with the actual operation and use of the railroad as the 
work of the present plaintiff, it seems clear that it is 
within the class of hazards covered by the act.  

Approving and following the authorities above cited, 
we hold that the act under consideration is valid, and that 
plaintiff, at the time of his injury, was engaged in con
struction or repair work within the meaning of the act.  
This being true, the court did not err in giving the eighth 
instruction complained of, nor in refusing to give the 
fourth instruction requested by the defendant.  

The judgment of the district court is therefore 

AFFIRMED.  

NORA E. PIERCE, ADMINISTRATRIX, APPELLEE, V. CHICAGO, 
BURLINGTON & QUINCY RAILROAD COMPANY ET AL., 
APPELLANTS.  

FILED JUNE 10, 1910. No. 16,623.  

Bill of Exceptions: SUBmIssioN. A proposed bill of exceptions is not 
submitted to the adverse party or his attorney of record, within 
the meaning of the statute, by leaving it at the residence of the 
attorney in his absence.  

APPEAL from the district court for Valley county: 
JAMES R. HANNA, JUDGE. Motion to quash bill of excep
tions. Sustained.  

James E. Kelby and Halleck F. Rose, for appellants.  

John J. Sullivan, H. E. Ole.von and A. Norman, contra.
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FAWCETT, J.  

Plaintiff moves to quash defendant's bill of exceptions, 

for the reason that the same was not served within 80 

days from the adjournment sine die of the term of court 
at which judgment was rendered. The service of the bill 

was by hanging it to the door knob of the residence of Mr.  
Oleson, one of the attorneys for plaintiff, at 14 minutes 
before midnight on the eightieth day. The bill was found 
there by the attorney on the next morning. It was sea
sonably returned to counsel for defendant with proper 

objections. The district court allowed the bill, and plain

tiff now moves that the same be quashed. Section 311 of 
the code provides: "When the decision is not entered on 
the record or the grounds of objection do not sufficiently 

appear in the entry, the party excepting must reduce his 

exceptions to writing within fifteen (15) days, or in such 

time as the court may direct, not exceeding forty (40) 

days from the adjournment sine die of the term of court 
at which judgment is rendered or at which the motion 

for a new trial is ruled on, and submit the same to the 

adverse party or his attorney of record for examination 
and amendment if desired. * * * In cases where a 

party seeking to obtain the allowance of a bill of excep
tions has used due diligence in that behalf, but has failed 

to secure the settlement and allowance of the same as 

herein required, it shall be competent for the judge who 

tried the cause, upon due showing of diligence and not 

otherwise, toextend the time herein allowed, but not be

yond the forty days additional to that herein provided." 

That the time for serving a bill of exceptions cannot be 

extended beyond eighty days is firmly settled in this state.  

Iforbach v. City of Omaha, 49 Neb. 851; Mathcws v. Mul

ford; 53 Neb. 252; Stock v. Luebben, 72 Neb. 254; Bress

ler v. Wayne County, 82 Neb. 758.  
Certain statements made by Mr. Norman, one of the 

plaintiff's attorneys, at about the hour of midnight, and 

after the bill of exceptions had been fastened to Mr. Ole
17
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son's door knob, are relied upon as constituting a waiver 
of the manner of service. Upon this point Mr. Norman 
and his wife and son testified that this conversation was 
15 minutes after midnight. Defendant's attorneys testi
fied that it was one and one-half minutes before midnight.  
Mr. Norian states that when the attorneys for defendant 
called at his house Mr. Marley, one of defendant's attor
neys, said: "That lie had been trying to locate me for the 
purpose of serving a bill of exceptions, but that as he 
could not find me lie had left the bill of exceptions at the 
residence of Mr. Oleson. I then said: 'That is all right, 
service upon Mr. Oleson is just as good as service upon 
me.' Mr. Marley then said: 'But Mr. Oleson was not at 
home.' To which I replied: 'Oh, Mr. Oleson was not at 
home.' I then closed the door and the conversation 
ended." Mr. Marley states that he told Mr. Norman "that 
I had been seeking him to make service of the bill of ex
ceptions in said case, and that I had left the bill of excep
tions in said case at the residence of plaintiffs attorney, 
IT. E. Oleson. Upon being informed that the bill of ex
ceptions had so been left at the residence of said Oleson, 
said Norman said to me, in the presence of said witnesses, 
'That is all right.' Understanding from the statement so 
made that said Norman expressly assented to the manner 
in which said service was made, I departed, leaving the 
bill of exceptions, as before stated, at the residence of said 
Oleson for the examination of plaintiff and her attorneys." 
Mr. 3Marley's departure, leaving the bill of exceptions 
suspended to Mr. (1eson's door knob, was not in reliance 
upon Mr. Norman's statement, for, as stated in his own 
affidavit, it was then not more than two minutes before 
midnight, and, if Mr. Norman had not made the statement 
attributed to him, counsel for defendant could not within 
so short a time have made any other disposition of the bill.  
Moreover, Mr. Norman's affidavit that, when he said "All 
right," lie had not been told that Mr. Oleson was not at 
home, is not contradicted. We do not think the manner 
of service was waived.
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It is also urged that it is shown that, on the morning 

of the next day after they attached the bill of exceptions 

to the door knob of Mr. Oleson's residence, the' bill was 

seen in the hands of counsel for plaintiff, and that it thus 

clearly appears that the bill actually came into the hands 

of counsel for plaintiff. This is true; but, as further 

shown, it did not come into their hands until the morning 

of the eighty-first day, when Mr. Oleson opened his door 

on that morning. This could not have any greater effect 

than if counsel for defendant had been standing upon Mr.  

Oleson's porch when he opened the door that morning and 

had then served it upon him. It would have been in that 

case, as in this, one day too late. The case therefore re

solves itself down to the simple proposition: Was the at

taching of the bill of exceptions to Mr. Oleson's door knob 

at 14 minutes before midnight on the last day a compliance 
with section 311 of the code? In Lancaster County Bank 

v. Gillilan, 49 Neb. 165, the bill was attempted. to be 

served by leaving it at the office of opposing counsel in 

his absence. We held such service insufficient. In the 

opinion, by Mr. Commissioner IRVINE, it is said: "Sec

tion 311 of the code provides, among other things, that 

the party excepting shall reduce his exceptions to writ

ing 'and submit the same to the adverse party or his 

attorney of record for examination and amendment if 

desired.' The question is therefore presented whether 

leaving the proposed bill at the office of the attorney of 

record is a 'submission' thereof to such attorney within 

the meaning of the statute. The question is a new one 

in this court, and our attention has not been directed to 

any adjudications elsewhere under similar statutes. It 

has been several times said that the object of the statute 

in requiring a submission to the adverse party or his 

attorney is to obtain an accurate bill. (Citing cases.) 

In Fitzgerald v. Brandt, 36 Neb. 6S3, there were several 

appellees, whose interests were diverse. The proposed 
bill of exceptions was left at the office of the attorneys 

for one appellee, and the others were notified that the
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bill had been left there for their examination and would 
so remain for the time allowed by law. It was held that 
this was not a submission within the statute. A sum
mons may be served by leaving a copy thereof at the 
usual place of residence of the defendant, and there are 
other cases where service may be made otherwise than by 
delivery -personally to the party to be served; but such 
substituted service is valid only because made so by 
statute, and there can be no doubt that, in the absence of 
a statute to the contrary, service upon a person means 
personal service, and nothing else. This statute provides 
that the proposed bill may be submitted to the adverse 
party or his attorney of record, but provides for no other 
manner of service. As has been said, the object of the 
requirement is to obtain an accurate bill, by giving to 
the adverse party an opportunity to examine the proposed 
bill and suggest amendments. The statute permits only 
ten days for this purpose. Practicing attorneys cannot 
always be in their offices, and to hold that a proposed bill 
is properly submitted by leaving it at the office of the 
attorney during his absence might frequently operate to 
deprive him of the opportunity of examination and sug
gesting amendments. There is no provision by which this 
period of ten days may be extended. On the other hand, 
the statute allows the party proposing the bill 15 (lays 
from the rising of court in which to submit the bill. Code, 
sec. 311; First Nat. Bank v. Bartlett, 8 Neb. 319. This 
time may be extended by the court to 40 days from the 
adjournment of the term, and, upon showing of diligence, 
the judge may extend the time for another period of 40 
days. It would seem, therefore, as if it were the inten
tion of the legislature to allow to the appellant or plain
tiff in error ample time to properly submit the bill, and 
to require prompt action by the adverse party upon its 
submission. An inability to submit the bill to the ad
verse party or his attorney, on account of absence of the 
latter, the party proposing the bill having been diligent.  
would undoubtedly be good cause for extending the time,
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and the rights of both parties would thereby be saved; 

whereas giving the statute such a construction as would 

be required to sustain this bill would in many cases de

prive a party, successful in the district court, of his right 

to suggest amendments. Opposing the construction we 

have indicated is the fact that contingencies may arise 

where it becomes impossible to submit the bill within the 

longest period allowed by statute if personal service is 

required. The adverse party may be a nonresident. His 

attorney of record may be absent for a very extended 

period. Such contingencies are, however, so remote that 

the legislature has evidently failed to provide therefor, 
and they are so remote that the court, in order to meet 

them, should not adopt a construction of the statute 

which would be disastrous to the rights of the parties 

under situations frequently arising. The motion to quash 

the bill is sustained." Under the above authorities, it is 

clear that there was no service of the bill of exceptions 

in this case within the time and in the manner required 

by law.  
The motion to quash the bill of exceptions, is, therefore, 

SUSTAINED.  

ISAAC A. WOOD, ADMINISTRATOR, APPELLEE, V. CITY- OF 

OMAlIA, APPELLANT.  

FILED JUNE 10, 1910. No. 15,968.  

1. Municipal Corporations: DEFECTIVE SIDEWALKS: INJURY: NOTICE.  

In an action against a city for damages caused by a defect in a 

sidewalk, in which the evidence received without objection tends 

to prove that the walk upon which the accident occurred on a 

given street along an entire block is decayed and In a condition 

dangerous to persons passing over it, and that the city authorities 

had notice of the general condition of the walk, it Is not necessary 

to prove notice to the city of the condition of the walk at the 

particular point where the accident occurred.
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2. - : NOTICE: INSTRUCTIONS. Under the statute gov
erning i(s of the metropolitan class, prior to the recent statute 
requiring written notice, such city was not chargeable with neg
ligence in not repairing defective walks without notice for a 
sufficient time to make repairs, unless the defect had existed 
so long as to imply notice. But It is not prejudicial error to in
struct the jury that to hold the city liable it must be found that 
it had notice "at the time of the injury" if In a preceding in
struction the rule Is correctly and completely stated.  

3. Appeal: WANiRm OF ERROR. Errors, if any, in receiving incompetent 
evidence are presumed to have been waived unless objected to 
when the evidence Is offered.  

4. Instructions examined, and found not prejudicially erroneous as 
applied to the evidence in the case.  

APPEAL from the district court for Douglas county: 
GEORGE A. DAY, JUDGE. Affirtncd.  

Harry E. Burnam, I. J. Dunn and John A. Rine, for 
appellant.  

John 0. Yeiser, contra.  

SEDGWICK, J.  

In 1904 Mrs. Mary A. Eddy accidentally fell on the 
walk on a public street in the city of Omaha and was 
severely injured, so Hiat afterwards as a result of this 
injury, as it is alleged in the petition, Mrs. Eddy died.  
The plaintiff, as the administrator of her estate, brought 
this action against the city to recover damages. From 
the judgment in his favor in the district court the city 
has appealed.  

1. The first controverted matter relates to the charac
ter of the alleged defect in the walk. The plaintiff con
tends that the entire walk along the south side of Harney 
street from Forty-second to Forty-third street was de
fective and dangerous. This action, he says, was begun 
and he presents the case upon that theory. The brief of 
the defendant presents a case in which the contention 
relates to a particular point in the walk. Was there a
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broken or loose plank where the -ecident occurred? Did 

the city have due notice of the defect and proper oppor

tunity to remedy it? It is from this point of view that 

the defendant's case has been investigated and is now 

presented. Neither view seems to be definitely presented 

by the pleadings. The allegations of the petition would 

seem in some degree at least to justify defendant's theory 

of the issues being controverted. After the general alle

gation that 'the walk from Forty-second to Forty-third 

street was defective and dangerous, and that defendant 

had knowledge of its condition for more than ten days 

before the injury, it is alleged that the deceased stepped 

upon a board which was "unavoidably tilted up by 

her son's stepping on a loose board of such sidew. 1k 

which was broken between the stringers, * * * and 

said particular board would have been discovered to be 

so broken and would have been replaced and repaired if 

the said generally defective sidewalk had been repaired." 

The defendant now contends that the allegation is that 

the broken board caused the injury, and that there is no 

evidence that the city had notice of this defect. Constru

ing the petition, as the law requires, more strictly against 

the pleader, there would be ground for defendant's con

tention if it had been timely presented to the court. There 

was no motion to make the petition more definite and 

certain. The answer, so far as it relates to this conten

tion, was a general denial. The plaintiff by his first wit

ness introduced evidence tending to show the defective 

condition of the entire walk from Forty-second to Forty

third street. This evidence was received without objec

tion, and was thoroughly canvassed by defendant upon 

cross-examination. It may therefore be considered that 

this case was tried in the district court upon the plain

tiff's contention that this entire block of the walk in 

question was in a dangerous condition.  

The witness above referred to lived on Harney street 

between Forty-second and Forty-third streets and had 

lived in Omaha for 15 years. At the time of the accident
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the deceased and her son were living at the house of this 
witness. He testified that he knew the condition of the 
walk thoroughly and that it was "exceedingly poor from 
Forty-second to Forty-third street"; that at different 
places the stringers had rotted away, leaving the boards 
practically without proper support; that the boards 
themselves were not sound; that many of them were 
rotted in places, and there was not one of these boards, if 
supported at each end, "but what would have broken in 
the middle if you stepped on it," and that this was the 
general condition of the entire walk, and that about two 
weeks before the accident he went to the city hall and 
notified Mr. Coburn at the city office of the condition of 
the walk between Forty-second and Forty-third streets; 
that Mr. Coburn had charge of the sidewalk, and then 
promised the witness to see that it was put in shape.  
There is other evidence of the same general nature in the 
record, and, if believed by the jury, would abundantly 
establish the negligence of the city in allowing the walk 
for an entire block upon a prominent street to become 
and remain in such a condition. Upon the trial of such 
an issue as this, the contention of the defendant that the 
city was not notified that the particular plank that caused 
the accident was loose or broken would be without merit.  
It is not at all analogous to Nothdurft v. City of LIrn 
coln, 66 Neb. 434, and similar cases, in which it was 
complained that a certain plank or planks had become 
loose or defective.  

2. The next error asserted and particularly assigned 
in the brief as the statute requires is that the court erred 
in admitting in evidence certain exhibits, numbered 2 
and 4. These were notices by the board of public works 
of the city to certain property owners, notifying them 
that the sidewalk in front of their respective premises on 
the south side of Harney street was defective and in a 
dangerous condition, and requiring them to repair the 
same or construct a new walk in place thereof. These 
notices were served in the preceding year. No. 2 specified
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the sidewalk between Forty-second and Forty-fourth 

streets, and No. 4 the walk "west of 42d street." The ob

jection to these exhibits was that they failed to specify 

the particular spot at which the accident occurred. These 

notices tend to show that the city authorities had knowl

edge of the condition of this walk from Forty-second to 

Forty-third streets, which was, as we have seen, the prin

cipal matter under controversy, and we think that they 

were properly received in evidence. Other similar objec

tions are unavailable for the same reasons.  

3. It is also contended in the brief that "the city had 

no notice and was not chargeable with knowledge of the 

alleged decayed condition of the stringers at the place 

where the accident occurred." This objection is partly 

predicated upon the contention that the inquiry should 

be confined to the particular point where the accident oc

curred. This phase of the objection has already been 

sufficiently answered. The remaining argument upon this 

point appears to relate to the sufficiency of the evidence 

to establish notice to the city, but the evidence amply 

justified the finding of the jury in that regard.  

4. The defendant complains of instruction No. 6, given 

by the court, which is as follows: "Under its charter and 

under the law, it is the duty of the defendant to exercise 

ordinary care to keep its sidewalks, including the one in 

question, in a reasonably safe condition for use in the 

ordinary modes used by pedestrians, and it is liable to 

the plaintiff for any damages, if any were sustained by 

him, by reason of the death of Mary A. Eddy resulting 

from the negligence of the defendant to perform that 

duty, unless you find that said Mary A. Eddy was guilty 

of negligence directly contributing to said injury, and 

provided further that the city had notice of the unsafe 

condition of the sidewalk in question at the time of the 

injury."7 
It is the last sentence of the instruction that is ob

jected to. This expression, if taken alone, would un

doubtedly be erroneous. Notice to the city at the time of
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the injury would not be sufficient. There should be such 
notice as would have given the city opportunity to repair 
the defect before the injury occurred. However, the lan
guage complained of is substantially derived from the 
second instruction requested by the defendant. It ap
pears that the defendant's attorneys, as well as the court, 
assumed that tjie matter of notice to the city had been 
so well explained to the jury as to preclude any danger 
of their being misled in that regard. In stating the ma
terial matters to be proved by the plaintiff by a prepon
derance of the evidence in instruction No. 4, given by the 
court, the jury were told that the plaintiff must establish 
"that the defendant had notice of such defective condition 
of said sidewalk in time to have remedied the defect be
fore the accident occurred." The jury must have under
stood from the instructions taken together that the object 
of the notice to the city was to give opportunity to repair 
the defect, and it is wholly improbable that the jury were 
misled as to the notice required. Furthermore, the evi
dence on this point was so strong as to admit of no other 
finding than that the city authorities had notice of the 
condition of this walk long before the accident occurred.  
The defendant therefore could not be prejudiced by any 
instructions the court might give upon this point.  

5. The next complaint is as to the rulings of the court 
admitting evidence of damages. It is said in the brief that 
the court ought not to have allowed evidence of plans which 
the plaintiff and his mother had made in regard to his edu
cation and in regard to going into business to provide 
money to pay for his expenses in school, and we find that 
the plaintiff's attorney inquired of the plaintiff when lie 
was upon the witness stand in regard to these matters.  
He asked the plaintiff these questions: "State whether or 
not your attending school for this period was the part of 
any of the plans of your mother extending beyond the 
period of 21?" "State what the general plans with re
spect to your mother and yourself were of which that 
you have detailed was a part?" Both of which were
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objected to by the defendant and excluded by the court.  

Afterwards he was asked in regard to the expenses of his 

schooling by the year, and similar matters, to which ques

tions and answers no objection was interposed. Later on 

in the record there appear some questions and answers 

which we are unable to construe. The record states that 

it was a cross-examination by the defendant's attorney 

and that the defendant objected to the questions. From 

these questions and, answers it would appear that the 

plaintiff's mother had not formulated any definite plans, 
but that she expected later on to keep boarders, and, as 

stated by the witness, "it was simply a plan to help earn 

the means of completing your (my) education." He also 
stated the amount of his tuition at the medical school, 
and the cost of his board and room and other expenses 

yearly. The record recites that all of these questions were 

asked by defendant's attorney, and that some of them 

were objected to by the defendant's attorney, and others 

by the plaintiff's attorney, but the principal questions 
calling for the evidence that is especially objected to in 

the brief were without objection by any one. We do not 
find that the record presents this question as it is dis

cussed in the brief.  
6. A witness was examined with a view of locating a 

particular point in this walk which was defective. It is 

complained that no foundation was laid for this testi

mony, but this objection is unavailing because under the 
issues as they were tried it was competent to show the 
condition of this walk at all points between Forty-second 
and Forty-third streets.  

7. The court instructed the jury fully as to the meas
ure of damages, and in doing so said: "You will assess 
the amount of the recovery at such sum as you find from 
the evidence will compensate the said Charles Nelson 
Eddy for the pecuniary loss he has sustained by reason 
of the death of his mother. * * * You are not per
mitted, however, to allow any damages on account of 
mental suffering or bereavement, or as a solace on ac-
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count of such death, as the law recognizes only pecuniary 
loss; nor are you permitted to allow any damages by way 
of vindictive or punitive damages. You should consider 
the relation of the parties, the earning capacity of the 
mother, her disposition to support her son, the probability 
or improbability of her continuing to do so, the loss of 
companionship and advice, in so far as you find from the 
evidence such elements to be of a pecuniary loss to said 
Charles Nelson Eddy." The complaint is that this in
struction allowed the plaintiff to recover for the loss of 
the companionship of his mother, but the instruction ap
pears to be well guarded in that respect. The jury are 
told that they are not to allow damages for the loss of 
the solace of his mother's companionship, but so far as 
the companionship and advice of his mother are of a 
pecuniary value they may take that into consideration; 
and we think that under the evidence in this case this 
cannot be said to be prejudicially erroneous.  

Not finding any error in the record prejudicial to the 
rights of the defendant, the judgment of the district 
court is 

AFFIRMED.  

FIRST NATIONAL BANK, APPELLANT, V. GEORGE HEDGECOCK, 
APPELLEE.  

FIL JUNE 10, 1910. No. 15,975.  
1. Trial: SUBMIssIoN or CASE: ADDITIONAL INSTRUCTIONS. It is 

proper for the district court to further instruct the jury after 
the cause has been submitted, when upon written communication 
from the jury it appears that further instruction is necessary 
to enable the jury to correctly understand the issue submitted.  

2. Notes: PRooF: CONSTRUCTION OF STATUTE. Section 1100a of the 
code relates only to cases before justices of the peace, and, in the 
county court, to cases within the jurisdiction of a justice.  

3. Appeal: ASSIGNMENT OF ERRORS IN MOTION FOR NEW TRIAL. When 
in a motion for a new trial in the district court there is no 
general assignment of "errors of law occurring at the trial," 
this court will consider only such errors occurring at the trial 
as are specifically assigned in the motion.
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4. Evidence: PROOF OF SIGNATURE. When the issue being tried Is as 

to the genuineness of an alleged signature of defendant, it Is 

proper to put in evidence signatures admitted or clearly proved 

to be those of defendant for comparison with the disputed sig

nature. This comparison may be made by an expert, but he must 

show himself qualified before testifying to his opinion based 

upon such comparison.  

5. -: SECONDARY EVIDENCE. When a contract Is reduced to 

writing, the writing Is the best evidence of its terms, and must 

be produced, or its absence satisfactorily accounted for, in all 

cases where proof of the terms of the contract is offered.  

6. Appeal: ASSIGNMENT OF ERRoRs ix BRIEFS. The statute requires 

that the brief in this court shall set out particularly the errors 

asserted, and assignments not so made and definitely discussed 

in the brief will not ordinarily be considered.  

7. : VERDICT: CONFLICTING EVIDENCE. The verdict of a jury 

will not be set aside for want of evidence to support it, if there 

is a substantial conflict of evidence upon the issue presented.  

APPEAL from the district court for Box Butte county: 

JAMES J. HARRINGTON, JUDGE. Affiried.  

Eugene Burtou, for appellant.  

Boyd & Barker, contra.  

SEDGWICK, J.  

This action was begun in the county court of Box 

Butte county, and, after trial there, was appealed to the 

district court for that county. It is a suit upon a prom

issory note for $212, alleged to have been given by the 

defendant to the Monarch Specialty Company of Shen

andoah, Iowa. The agent for that company, one J. R.  

Curran, made a contract with the defendant for the sale 

of some stock food, and he testifies that this note was 

given pursuant to that contract. Afterwards the said 

Curran presented this note to the plaintiff as the note of 

the defendant, and sold the same to the plaintiff. The de

fendant denied that he ever signed or delivered the note, 

and this was the question tried to the jury in the district
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court. The verdict was for the defendant, and the plain
tiff has appealed.  

1. After the case had been submitted, the jury in writ
ing inquired of the court if they were to decide "whether 
or not the defendant signed plaintiff's exhibit A (the 
note) in the form it now is," and if they were to decide 
as to the defendant's knowledge, when lie signed the note, 
that the note was what it purported to be. The answer 
of the court was in writing, and was to the effect that, if 
the plaintiff had established by a preponderance of the 
evidence that the defendant signed the note in suit, they 
must find for the plaintiff; but, if the evidence was evenly 
balanced on that point, or preponderated in favor of the 
defendant, their verdict should be for the defendant. The 
court also told the jury that the defendant did not allege 
that there was any change niade in the form or any alter
ations in the note, "but denies that lie signed it in any 
form, and for that reason you are confined to the ques
tion, did lie or did he not sign exhibit A?" There is no 
doubt of the right and duty of the court to further in
struct the jury after it has retired, if it appears that such 
further instruction is necessary in order to enable the 
jury to correctly understand the issues sulnuitted. There 
was no evidence offered tending to show any alteration 
of the note, and we do not see any error in the court's 
instruction in this regard. The jury were properly told 
that the burden of proof in this respect was upon the 
plaintiff, notwithstanding that the defendant had not filed 
in the county court the attidavit mentioned in section 
1100a of the code. That section relates only to cases in 
which a justice of the peace has jurisdiction, and there
fore the rule announced in First Nat. Bank v. Carson, 30 
Neb. 104, does not apply.  

2. The plaintiff in its motion for a new trial in the dis
trict court did not make the general assignment of 
"errors of law occurring at the trial," but relied upon 
specific assignments of errors. Under such circumstances 
we can only investigate such errors as were specifically
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assigned in the motion for a new trial. The theory of 

our law is that, after a trial in the district court, the 

court should have an opportunity to correct any errors 

that may have occurred, and for that purpose it was neces

sary to call the attention of the court to the errors relied 

upon in the motion for a new trial. If there is no general 

assignment of "errors of law occurring at the trial," 

which is allowed by statute, the trial court might assume 

that all errors relied upon were specifically assigned in 

the motion. The plaintiff presented several matters in its 

brief in this court in which it is claimed that the court 

erred in the progress of the trial, but we are considering 

only those matters which were properly called to the at

tention of the trial court in the motion.  

3. The defendant testified in his own behalf, and denied 

that he signed the note sued upon. He identified the 

signature to each of two separate documents as his signa

ture. These two papers were then put in evidence for 

the purpose of comparing the signatures thereto with the 

signature of the note. The witness Pierce was shown 

these papers and the signature upon the note, and asked 

whether they were the same signatures. The defendant 

objected to the question, and the court sustained the ob

jection. This was assigned as error in the motion for a 

new trial, and is now insisted upon. The witness had 

testified that lie had been engaged in the banking business 

for several years, and that he was acquainted with the 

defendant, had seen him write and knew his signature, 

and that lie believed the signature upon the note in suit 

was the signature of the defendant. He testified that he 

was not an expert in handwriting, and there was no at

tempt to show that he was able to say by comparison 

whether two separate names were written by the same 

person. There is nothing to show that the witness con

sidered himself competent to do so, and we think no suffi

cient foundation was laid requiring the admission of the 

evidence.  
4. The defendant testified that the contract as to the
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sale of the stock food, for which plaintiff elaimed the 
note was given, was in writing; that a duplicate was 
given to him and that he had misplaced it. The defend
ant apparently desired to prove the contents of this writ
ing by parol evidence, and the court, it seems, considered 
it competent to do so, "to explain what occurred there 
when the note was given." The plaintiff's attorney ob
jected that it was incompetent and immaterial. There is 
no doubt that evidence as to the transactions in which it 
was claimed that the note was given was competent, but, 
if the contract itself was to be used for that purpose, the 
general. rule would apply that the best evidence of which 
the circumstances admit must be produced, and the writ

ing itself would be the best evidence to prove the contract 
for any purpose. This rule does not exclude oral evi
dence of an independent fact on the ground that the same 
fact is included in a contract which is collateral to the 
issue being tried. "There is a clear distinction between 
proving the existence of a fact which has been put in 
writing and proving the writing or contents of the writ
ing itself. If the essential fact to be proved is not the con
tents of a written instrument, but an independent fact, to 
which the writing is merely collateral, or of which it is 
merely an incident, there is no reason for the application 
of the rule." 1 Elliott, Evidence, sec. 216. We find, how
ever, no error in connection with this matter requiring a 
reversal of the judgment. The statute requires that the 
brief of appellant shall "set out particularly each error 
asserted." The assignments in the brief of errors asserted 
as to receiving parol evidence of the terms of the contract 
are not in strict compliance with the statute in that re
spect. "The court erred in overruling plaintiff's objection 
to the third interrogatory and answer thereto found on 
page 34 of the bill of exceptions" is not a satisfactory 
compliance with the requirement to "set out particularly 
the error asserted." The interrogatories on page 34 are 
not numbered. Counting from the top of the page, the 
third sentence marked "Q" is: "What has become of it?"
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From the prior questions and answers it appears that this 

question relates to the written contract, but the question 

does not call for the terms of the contract, and the an

swer, so far as the witness was allowed to go, does not 

relate to the contents of the written instrument. There 

could be no prejudice from this question and answer; at 

least, none that is suggested in the brief. The fourth in

terrogatory on page 36 is assigned in the same way.  

Counting unnumbered questions again from the top of 

page 36 of the bill of exceptions we find that the fourth 

question was asked the defendant by his counsel. He was 

asked how he was to pay for the stock food. The evidence 

of the witness Curran had already been given for plaintiff, 

in which he said that the note in suit was given in pay

ment for the stock food, and it was competent to rebut 

that evidence by showing that the stock food was to be 

paid for in another way, and the objection was properly 

overruled. As to "the first interrogatory on page 37," it 

may be said that, as far as we are able to identify the 

matter aimed at in the assignment, it appears that by the 

question the witness was asked whether certain matter 

that he had testified to "was embodied in the written con

tract," and the answer was, "No." There could be no 

prejudice in this question and answer.  

The witness, Brown Church, testified that he was pres

ent when the contract in regard to the stock food was 

made, and that the agreement was that the stock food 

should be "paid for as Mr. Hedgecock sold it." He 

was asked if Curran made any agreement as to his re

turning at a later date. No objection was made to the 

question, and he answered in substance that Curran said 

that when defendant ordered goods he, Curran, would 

come and drive with Mr. Hedgecock and pay his livery 

rates and help him sell them and pay him for his team.  

The court overruled a motion to strike out this answer.  

This is complained of in the brief as "the third interroga

tory and answer thereto on page 54." No reason is sug

gested in the brief for considering this evidence incom
18
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petent, nor why this ruling should require a reversal of 
the judgment. There are other similar assignments, and 
it is sufficient to say that this court will not ordinarily 
consider questions of errors that are not particularly set 
out and definitely discussed in the brief.  

5. The court allowed the defendant at the suggestion 
of his attorney to write his signature several times in the 
presence of the jury, and in some instances to write it 
upon one sheet of paper lying over another sheet, ap
parently to illustrate how a signature could be obtained 
on the second sheet without the observation of the signer.  
These sheets of paper were afterwards offered in evidence.  
It does not appear that there was any evidence that de
fendant's signature to the note was procured in such 
manner. *The contract that defendant admitted he signed 
in the transaction with Curran was not in evidence, so 
that whether the signature to the note was obtained by 
such means appears to be conjecture merely. Probably 
no sufficient foundation was laid for admitting such ex
periments to the consideration of the jury. No reason, 
however, is pointed out in the brief for supposing that 
the defendant was prejudiced by this proceeding, and 
none occurs to us.  

6. It is alleged in the brief that one of the jurors, who, 
it is said, was an expert with the pen, illustrated to the 
jury, while considering the case, how easily a signature 
can be imitated. We find no evidence of such a transac
tion in the bill of exceptions. We cannot look for it else
where.  

7. The last and most important contention is that the 
verdict is not supported by the evidence. The jury are 
supposed to be more competent than the court to deter
mine such issues. The defendant testified that he never 
signed the note in suit, and one of plaintiff's witnesses, 
while testifying that he believed the signature to the note 
was the genuine- signature of defendant, said that he was 
not an expert in handwriting, but had often seen defend
ant write, and that the signature to the note was not as
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defendant generally signed his name. He pointed out 

several points of difference, and expressed a considerable 

doubt as to the correctness of his opinion. It cannot be 

said that there is no substantial conflict in the evidence, 

and the verdict of the jury must be sustained.  

AFFIRMED.  

STATE, EX REL. JAMES W. CATTERN, APPELLEE, V. BOARD OF 

SUPERVISORS, APPELLANT.  

FuJD JImE 10, 1910. No. 16,003.  

Appeal: DIsmIssAL. Upon appeal in an action in which this court 

has concurrent original jurisdiction, the parties are entitled to 

have the cause advanced upon motion. If they neglect to do so, 

and by reason of delay a decision of the*cause cannot affect the 

substantial rights of the parties in respect to the matters com

plained of, the appeal will be dismissed by this court upon its 

own motion.  

APPEAL from the district court for Dodge county: 

GEORGE H. THOMAS, JUDGE. Dismissed.  

John W. Graham, George T. Loomis, H. C. Maynard 

and J. C. Cook, for appellant.  

F. W. Button, contra.  

SEDGWICK, J.  

The board of supervisors of Dodge county at its first 

meeting in January, 1908, awarded the contract of print

ing the county supplies for the year 1908 to the Perkins

Howard Company. This relator, claiming to be the low

est bidder, applied to the district court for Dodge county 

for a writ of mandamus to compel the board to convene 

and award the contract to relator. Upon trial in the dis

tict court a peremptory writ was ordered, as prayed by 
the relator. The respondents have appealed to this court.
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No attempt was made to have the case advanced for 
hearing in this court, -as might have been done under 
rule 5; nor was any application made to this court to 
supersede the judgment of the district court. The board 
convened pursuant to the judgment of the district court 
and awarded the contract to the relator, who has fully 
performed the same. It appears therefore that the de
cision of this court upon the question presented will have 
no practical effect on the interest of the parties, not even 
on the question of costs, as the record before us does not 
show how much, if any, costs were adjudged in favor of 
the relator. Under such circumstances this court has 
several times refused to proceed further. fleesch v. Sny
der, 85 Neb. 778, and cases there cited.  

APPEAL DISMISSED.  

MARK UPDIKE, APPELLEE, V. CITY OF OMAHA, APPELLANT.  

FILED JUNE 10, 1910. No. 16,014.  

Municipal Corporations: DEFECTIVE STREETS: NOTICE. Section 207 
of the act governing cities of the metropolitan class (Comp. St.  
1907, ch. 12a), requiring written notice of defective public ways 
or sidewalks thereof to be filed with the clerk five days before 
the occurrence of the injury complained of, has no application to 
defects caused by the city itself in negligently constructing a 
sewer in one of the streets of the city.  

APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JUDGE. Affirmed.  

Harry E. Burnam, I. J. Dunn and John A. Rine, for 
appellant.  

F. W. Fitch, contra.  

SEDGWICK, J.  

While the plaintiff, who was a teamster, was driving 
along Sixteenth street in the city of Omaha with a loade:1
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wagon, the pavement gave way and let the wagon down 

with such force that it threw the plaintiff from his seat 

to the pavement. ie brought this action in the district 

court for Douglas county to recover from the city the 

damages which he alleged he sustained by reason of the 
injuries received in his fall. He recovered in the district 
court, and the city has appealed.  

Plaintiff alleges in his petition that some time prior to 
the 26th day of July, 1906, the defendant city constructed 
a sewer along, through and under Sixteenth street from 
Vinton street south (north) to some point in the vicinity 

of Pacific or Pierce, and to lay said sewer made an exca
vation through the center of said street running north 

and south to the depth necessary to build such sewer, and 
in filling the excavation after said sewer was constructed 
the city carelessly and negligently placed the dirt over 

said excavation in said sewer in such a way as to cause 
the same subsequently to settle, and that by reason of 
the careless and negligent omission to properly construct, 
pack, tamp and harden said earth, the dirt fell in said 

sewer and gradually settled so as to leave an opening 
and excavation immediately under the surface of said 

street, and that afterwards the city relaid or paved the 
street over said excavation, and placed the paving, con
sisting of granite block stone, upon and along said exca

vation in such a way as to hide, cover up and obscure the 
defect in so packing, filling in, tamping and making solid 
the dirt underneath said paving along and upon said Six

teenth street, especially in the vicinity of Center and Six
teenth streets; and that on said 26th day of July, 1906, 
he was employed as a laborer in hauling and delivering 
sand, and was driving a team attached to a wagon loaded 

with sand, on which wagon the plaintiff was riding and 

driving, and being near the center of Sixteenth street in 

the vicinity of Center street, and while driving along 

over the paving of said street, because of the defect in so 

constructing said sewer, and because of covering up the 

same by paving, both wheels on the left hand side of said
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wagon b)oke through the paving and into the excavation 
so made by the settling of the dirt and eartli in sa i ex
cavation for said sewer, and that because of said defect 
in the street and overturning of the wagon the plaintiff 
was suddenly and without warning and without fault on 
his part thrown from the wagon to the street; that his 
right foot and ankle were broken thereby and lie was 
permanently injured.  

The plaintiff alleged that after the accident he gave the 
notice thereof required by statute, but the petition con
tained no allegation that prior to the said accident the 
notice had been given of the defect in the street, required 
by section 207, ch. 12a, Comp. St. 1907. There was a 
general demurrer to the petition, which was overruled, 
and the defendant answered admitting that the sewer was 
constructed along Sixteenth street by the defendant prior 
to July, 1906, and that the defendant caused the street 
to be paved, and admitted that the plaintiff was injured 
to some extent, and that at the time and place where the 
plaintiff was injured a portion of the paving gave way 
while the plaintiff was driving a team and wagon over 
and along the street. The answer alleged that the acci
dent and injury to the plaintiff was not caused by any 
defect in the street of which the city had, or was charge
able with, notice, or that the city could have discovered 
by an inspection or examination of the street, and that 
the defect complained of was not due to any act or oinis
sion on the part of the defendant, but was due to causes 
over which the defendant had no control and for which 
the defendant was not responsible.  

There was a great deal of evidence given by both par
ties, and the principal question controverted in the evi
dence was as to the cause of the settling of the earth in 
the sewer trench. The plaintiff insisted and prodluce(d.  
evidence tending to prove that the sewer in (iestion along 
Sixteenth street, which was laid at the depithi of somie
thing over 20 feet, and which was constructed about 1) 
years before the accident, was not properly covered at
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the time of its construction; that the earth was carelessly 

replaced in the sewer trench and was insufficiently 

tamped, and that this caused the earth to settle, leaving 

the cavity under the paving. It appears to be conceded 

by both parties that there was a considerable settling of 

the earth at many places along this sewer, and that for 

several years prior to the accident it became necessary for 

the city in repaving the street to break* down the concrete 

under the paving at various places along the sewer line 

and fill up the cavity under the .paving caused by the 

settling of the earth from time to time. The defend4ut 

insisted that this happened in all parts of the city; that 

the conditions were such that it was impossible to replace 

the earth in sewer trenches so as to prevent settling, and 

that particularly at the place where this accident occurred 

the settling of the earth was caused not only by natural 

conditions that could not be avoided, but also by the break

ing of a water pipe which allowed large quantities of 

water to enter the sewer trench beneath the paving. A 

large part of defendant's brief is devoted to the discus

sion of the evidence as bearing upon this question, and 

there is much evidence tending to show that the settling 

of the earth and the cavity under the paving might have 

resulted from natural causes and from the action of the 

water from the broken service pipes. There is also evi

dence tending to show, as the plaintiff claimed, that the 

sewer trench was improperly filled, which was the cause 

of the cavity. The issue so presented was manifestly for 

the jury and presents no question of law to the court. It 

is unnecessary to attempt an analysis of the large mass 

of testimony upon this point. The jury have resolved this 

question in favor of' the plaintiff, and we must therefore 

consider that the original construction of the sewer by 

the defendant was improper, and that this was the cause 

of the cavity under the paving. Whether the original im

proper construction of the sewer was the proximate cause 

of the accident is a question of fact and is the subject of 

much conflicting evidence. This is also a question for the
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jury, and must be considered as determined in plaintiff's 
favor by the verdict.  

This briiis us to the consideration of the important 
question in the case. Section 207, ch. 12a, Comp. St. 1907, 
provides as follows: "Cities of the metropolitan class 
shall be absolutely exempt from liability for damages or 
injuries suffered or sustained by reason of defective public 
ways or the sidewalks thereof within such cities, unless 
actual notice in writing of the defect of suivh public way 
or sidewalk shall have been filed with the city clerk at 
least five days before the occurrence of such injury or 
damage. In the absence of such notice, so filed, the city 
shall not be liable, and in all cases such notice shall de
scribe with particularity the place and nature of the de
fects of which complaint is made." No written notice of 
the defect in the paving at the point where the accident 
occurred had been filed with the city clerk, and the de
fendant insists that the statute applies in such case and 
that the plaintiff cannot recover.  

The attorneys for defendant have furnished an able 
discussion which has greatly aissisted us in our inquiry 
as to the true purpose and meaning of the statute in ques
tion. It is insisted that unless provided by the statute no 
liability exists; that it does not require a legislative act 
to exempt municipalities from liability for defective 
streets, but it does require a statute to create such lia
bility. The man who claims that the city would be liable 
must point to the law creating such liability, and there is 
none except that imposed by the legislative enactment; 
that, when the legislature by statute fixed such liability 
with reference to defective streets, the statute must be 
held to be exclusive; that the legislature may absolutely 
exempt the municipality front liability, or exempt it uni
less certain conditions are complied with; that if the leg
islature keeps within its constitutional right, and the 
language of the act is plain and free from doubt, there 
is nothing to interpret, and the courts should accept the 
law as it is; that it is not for the court to determine
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whether it is good or bad, just or unjust, reasonable or 

unreasonable; that a city acts through its officers, agents, 
or servants, but the city does not act by and through the 

doings of every officer, agent and employee; strictly speak

ing, the city acts officially only through its mayor and 

council, and that the city is not charged with "absolute 
knowledge" of the acts of a day laborer, a policeman, a 
fireman. or - other employees, and the knowledge of such 

persons is not the knowledge of the city; that it was be

cause the courts held the city to strict accountability, 
and held that the act of an agent or employee in many 

matters was the act of the city, that the legislature en

acted section 207; that the city attorney of Omaha drafted 

this section of the statute for the express purpose of pro

tecting the city against claims based upon implied no

tice of which the city actually had no notice or knowl

edge; that by this statute the city is not to be held liable 

for the negligent conduct of any individual, whether citi

zen, agent, oticer or employee of the city, which causes 

a defect in the street, until the city in its official govern

mental capncity has had its attention directed to the par

ticular defect by written notice.  
While this case has been pending in this court the deci

sion in Teutksbury v. City of Lincoln, 84 Neb. 571, has been 

published. In that case a statute substantially the same 

as said section 207 was construed. While the case at bar 

might be distinguished in some respects from that case, 
the defendant has not attempted to do so. The brief, so 

far as the construction of the statute is involved, is con

fined to an attack upon that decision as unsound. The 

criticisms of the brief are especially directed to a quota

tion from the opinion in that case as follows: "To hold 

that five days' notice should be given for a wrong com

initted by the city itself one hour, or one day, before the 

occurrence of the accident, and of which the city already 

has absolute knowledge, would be in the highest degree 

ludicrous and attribute to the lawmaker a want of fore

sight, insight and comprehension which we cannot do.
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It is true that the statute provides that the city shall be 
'absolutely exempt from liability' unless such notice be 
given, but we must give a reasonable construction to the 
language of the act. The law never requires an impossible 
thing. The section presupposes that the defect in the 
public way must have existed at least five days, other
wise the notice would be impossible." The criticism is 
that, when the language of the statute is plain and un
ambiguous, it is not the province of the court to say that 
the lawmakers acted without foresight and comprehension, 
if they are acting within their constitutional limitations.  
The language criticised, however, assumes that it is 
proper and necessary to ascertain the real intention of 
the legislature, and that in determining that intention 
the court will give such construction to the statute as will 
not attribute to the lawmaker a want of foresight and 
comprehension, and we are entirely satisfied with the 
language there used.  

Is it true that no liability exists unless provided by 
statute? There is no express statute making the city 
liable for damages caused by defects in the street. If it 
can be said that the liability arises from statute, it is by 
implication only, and this implication is not derived from 
the language of the statute or any of its express provi
sions. It is not derived from a construction of the statute 
itself. It is rather an implication which the common law 
raises from the fact that the legislature has conferred 
certain privileges upon the municipality. When the leg
islature confers powers upon the city for the advantage 
of the city itself to enable it to hold its property and to 
conduct such affairs as are for the benefit of the city in 
its borporate capacity as distinguished from those powers 
which relate to its governmental functions, such priv
ileges and benefits carry with them duties and liabilities 
of the same character as are imposed upon private cor
porations or individuals, who enjoy corresponding priv
ileges. It is quite generally held that when the city 
accepts such powers and privileges it accepts them with
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the conditions that the common law imposes. The law 

requires that in using such powers and privileges the 

city, like individuals, must so use them as not to violate 

the rights of others, and in doing so must use ordinary 

care and diligence to avoid injuries to others. This duty 

is not derived from the construction of the language of 

the statute, but is derived from the obligations which by 
the common law accompany such powers and privileges.  

It seems, therefore, that to say that the liabilitiy is 

created by statute, without qualification, may be mis

leading. In Goddard v. City of Li/ncoln, 69 Neb. 594, it 

was said: "As the liability in such cases must rest on 

some express or implied provision of the statute, it is 

clear that the legislature may place such limitations upon 

it as it may deem proper, or, for that matter, take it away 

entirely." We have seen in what sense the liability is 

implied from the provisions of the statute, but what is 

meant by saying that the statute may take away the 

liability entirely? It was not necessary in that case to 

say, and we do not think that the language used must 

be construed as meaning, that the legislature can confer 

powers and privileges of the nature above suggested and 

at the same time relieve the municipality of all liability 

for their improper exercise. The defendant insists that 

it can, and to explain this position the following illustra

tion is given: "Suppose the city dug a sewer trench and 

left it open, and the first night a man fell in and was 

injured. Would the city be liable?" The question is 
answered in the negative, and it is argued that to hold 

that the city would be liable in such case assumes "that 

somehow the city was liable until the legislature passed 
a law exempting the city from liability; whereas, on the 

contrary, there was no liability until the legislature so 

declared." 
Can it be possible that the legislature is competent to 

authorize a city or any private corporation or individual, 
in the transaction of its own affairs and for its own bene

fit, to make a trench across a public thoroughfare and to
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take no precautions against dangers to the traveling 
public, and at the same time relieve the city from any 
liability for the consequence of such an act? It would 
seem more reasonable to say that, if the legislature in
tended to relieve the city from incurring liability for such 
damages, it should withdraw from the city the power and 
privilege of constructing such a trench, and that when it 
is said that the legislature might relieve a city from all 
liability it is inferred that in order to do so it must pre
vent the city from engaging in such transactions.  

There is no doubt that if the legislature keeps within 
its constitutional right, and. the purpose and meaning of 
the act are clear and unambiguous, "the court should ac
cept the law as it is." When it is found that the attempted 
legislation is not prohibited by constitutional limitations 
of the legislative power, the next thing for the courts to 
do is to find out, if they cun, the intention of the legisla
ture, and when that is determined and declared the duty 
of the courts in that regard is performed. It is not the 
duty nor the privilege of courts to change the meaning of 
constitutional acts of the legislature, nor to modify or 
enlarge their scope and purpose. The meaning of the 
legislature must be derived from the language used, all 
valid legislation on the given subject being considered 
and construed together. What did the lawmakers intend 
to do? If there was some apparent evil to be remedied, 
what remedy did the legislature propose to provide? 

The defendant assumes that the object of the statute 
in question was to relieve the city of some part of the 
burden of claims for damages of this character. Can it 
be that the intention was to establish an arbitrary line 
of division between claims against the city for the pur
pose, without regard to merit or justice, of lessening the 
number of claims? Does the written notice required by 
statute become an essential element of the claim against 
the city? Was it intended that persons from other parts 
of the state, who had no means of knowing whether dan
gerous pitfalls existed or whether notice had been filed
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with the city clerk, should be discriminated against? Of 
course, it will not be presumed that the legislature in
tended such a result.  

The city must act by its agents, and if it sends an agent 
to do a specified act, as to open a trench across a thorough
fare, that act, when done, is, of course, the act of the city.  
To provide that a notice must be lodged with the clerk 
stating that the trench has been opened, and is not being 

guarded, and that the stranger who falls into the trench 
within five days after such statement is filed has no 
remedy, but one who falls into the trench after the five 

days have expired may recover damages, will no doubt 
have the effect to limit the number of claims against the 

city; and so would a provision that under such circum

stances none but an inhabitant of the city might recover, 
or one of light complexion. If the legislature could grant 

the power to a city to construct such work and allow it 
to so remain without guarding the public in any way, for 

a period of five days, and exempt the city from liability 
for damages, which is at least doubtful, it would not be 
presumed to have intended to do so, if a different and 
more reasonable purpose can be derived from the statute.  

In another part of the brief a better reason for this 

legislation is suggested. "What was the purpose of re

quiring this notice? Clearly, to direct the attention of the 

proper officers of the city to the fact that at a particular 

point on one of the public highways of the city there exists 

at the time a condition in the public highway which ren

ders the street unsafe and dangerous for public travel, a 

condition likely to result in injury to some traveler on the 

highway. The purpose of this notice was to enable the 

city to prevent accidents by repairing or guarding the 

defect." This is undoubtedly the real purpose of the legis

lation. The city had been held liable in some cases in 

which it was uncertain whether the officers of the city had 

notice of the defect complained of. It was regarded as a 

question of fact for the jury to determine whether they 

knew, or the circumstances were such that with reason-
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able diligence they must and ought to have known, of the 
dangerous condition of the streets. And having appar
ently more regard for the financial interests of the city 
than for the rights.of strangers or danger to the citizens 
the legislature purposed to change this. There should no 
longer be any liability on the part of the city unless its 
officers actually knew of the defect. It was not presumed 
that the officers of the city would themselves create the 
defect. The statute was not necessary nor intended for 
such a contingency. To so construe the statute would be 
to hold that the intention of the legislature was to bar 
a proportion of the claims against the city without re
gard to the justice of the claims or the conditions under 
which they arose.  

If we suppose that the statute applies in a case like 
this, what should the notice contain? If prior to this 
accident the written notice specified in the statute had 
been filed with the clerk, it must have stated that the 
original construction of the sewer was negligent, and that 
the earth had settled over the sewer so that there was 
danger of the paving giving way, and that the defect was 
hidden so that ordinary passengers would not discover it.  
If such a notice had been given, the city authorities must 
be presumed, pursuant to such notice, to have done pre
cisely what they did do in this case. It appears that for 
several years prior to this accident the authorities recog
nized the deficiency in the construction of the sewer and 
made many attempts, more or less effective, to remedy the 
defect. Can the defendant now deny liability because 
such notice was not given? It is generally held that where 
written notice is required it may be waived by the party 
entitled to it. The fact that the city knew of the condition 
of the street and recognized its duty to remedy it, and at
tempted, however ineffectively, to do so, is equivalent to 
notice and amounts to a waiver of notice, so that the city 
cannot now say it had no notice of the defect.  

In Goddard v. City of Lincoln, 69 Neb. 594, it was held 
that the plaintiff could not recover because the written
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notice required by section 110 of the act governing cities 
of the first class, which is substantially -the same as the 

statute herein considered, was not given. In that case a 
sidewalk had become badly and dangerously out of repair.  
'The boards of the same * * * being loose * * * 

and one or two boards being entirely removed therefrom, 
so that said sidewalk was, at said time and place, in an 
unsafe and dangerous condition." When a walk or a 
street through wear or some accidental cause becomes in 
an unsafe condition, the city authorities will perform this 
duty if the necessity of so doing comes to their knowledge.  
This at least the statute assumes, and its object and effect 
is to make certain that the officers of the city shall have 
such knowledge. The statute requiring notice of the de
fect to be in writing filed with the clerk is analogous to 
the statute of frauds. It guards against mistake or per
jury in doubtful cases. The proof that notice has been 
given must be in writing. If the act causing the danger
ous condition is done by the officers of the city themselves, 
the knowledge of its existence is inherent in the act. To 
suppose that the legislature intended that they must be 
notified of their own act is to question the judgment and 
motives of the lawmakers. The defect was not caused 
by the city, and from its nature must have been without 
the knowledge of its officers. In such case knowledge 
must in some way be conveyed to the city officials, and 
the statutory method of accomplishing this had not been 
followed. The decision in that case was clearly right, but 
it furnishes no precedent for a case like this.  

In Schmidt v. City of Fremont, 70 Neb. 577, the construc
tion of section 39, art. III, ch. 13, Comp. St. 1901, was in

volved. That section provided that no city shall be liable 

for damages arising from defu*-tive sidewalks, unless writ

ten notice of the accident or injury complained of was given 

within 30 days after its occurrence, and it was held that 
the plaintiff could not recover because such notice had 

not been given. The object of that statute was to enable 
the city officials to properly investigate the nature and
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validity of the claim presented. It devolved a duty upon 
the claimant himself, and made that duty a part of his 
procedure in establishing his claim, one of the necessary 
steps in enforcing his remedy analogous to the three days' 
notice required by the statute of forcible eiitrfY and de
tainer. The case is distinguishable from the one under con
sideration. Statutes somewhat similar to ours have been 
considered by other courts, although we have not observed 
any decisions involving the precise point here presented.  

In City of Houston v. Isaacks, 3 S. W. 693 (68 Tex.  
116), the law as applied in that state is stated in the first 
paragraph of the syllabus as follows: "A provision in a 
city charter exempting the corporation from liability to 
any person for damages caused by a street being out of 
repair through the gross negligence of the corporation, 
unless the same shall have remained so for 10 days after 
special notice in writing to the mayor or street commis
sioner, does not apply where the city having put a con
tractor to work upon the street, and after lie had com
menced work, and made an excavation in the street, ren
dering it unsafe for travel, discharged him, and left the 
work in an unfinished condition. A person iiijured in 
consequence of such defect in the street may recover of 
the city though he has not given the 10 days' notice. The 
city having by its own procurement made the street un
safe, and knowingly left it so, cannot escape behind the 
charter provisions, as it might if the defert had resulted 
from any extrinsic cause." In the opinion the court sug

gests a doubt as to the power of the legisinture to exempt 
a city from all liability in such cases: "The provision is a 
most stringent one, and its practical effect would seem 
to be to exempt the city from all liability for such defects 

as ordinarily accrue. But we cannot say that it should 
not be enforced in a case to which it is applicable. We 
are of opinion, however, that it does not apply to the case 

before us. There may be some reason in requiring notice 
to the city authorities of a defect iccruing-from ordinary 
causes; such as the action of floods, the use of the street
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by the public, or it may be said from any cause except 

by the action of the city itself. But in the present case 

the city put a contractor to work upon the street, stipulat

ing to have an excavation made which was to be filled 

with gravel, and, after the work had been begun and the 

street had been rendered unsafe for travel, discharged the 

contractor, and left the work in an unfinished condition." 

The charter of the city of Fond du Lac, Wisconsin, pro

vided that "no action shall be maintained against the 

city for injuries caused by any defect in the condition of 

the street, unless notice in writing, signed by the injured 

party, shall have been given to the proper persons within 

five days of the injury," and it was held that the require

ment of notice bad no application when the plaintiff "was 

injured through his horse taking fright at a large wooden 

roller, which had been used in the care of the streets, and 

left standing therein by the servants of the defendant." 

The Wisconsin court also suggested a doubt as to the 

power of the legislature to exempt from liability in such 

cases. Mr. Chief Justice Cole in the opinion said: "I 

should have great doubt about the validity of the provi

sion requiring the notice to be given within five days of 

the injury, even if the liability of the city in the case was 

wholly statutory. The time fixed is unreasonably short, 
and in many cases could not be complied with. The in

jured person might be unconscious, or so seriously hurt 

that he could not state 'the place where, and the time 

when, such injury was received, and the nature of the 

same,' within that period; so that the remedy given is 

coupled with an impossible condition. Such a provision 

is unreasonable and unjust. * * * It is an arbitrary 
and unreasonable provision, which professes to give a 

remedy for an injury, but annexes to it a conlition which 

in many cases cannot be complied with." Hughes v. City 

of Fond du Lac, 73 Wis. 380, 41 N. W. 407.  

In Sti7l v. City of Houston, 66 S. W. 76 (27 Tex. Civ.  

App. 447) the ground of the dechion is stated in the third 

paragraph of the syllabus as follows: "A city charter pro
19
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vided that the corporation should not be liable for any 
injuries sustained owing to the defective condition of side
walks, etc., unless such condition should have continued 
for 10 days after notice to the mayor or certain commit
tees. A city sold certain fences on property through which 
a street was opened, and authorized the purchaser to 
remove them, which he did to the knowledge of the city, 
but he failed to fill a hole left where a fence post was re
moved, and subsequently a pedestrian stepped into such 
hole, it being just beside the sidewalk. Held that, though 
no notice of such hole had been given, the charter pro
vision did not protect the city, inasmuch as the act of the 
purchaser was, under the circumstances, to be considered 
the act of the city, and the provision had no application to 
such case." In the opinion the court said: "This action 
was taken by the very officers to whom the charter re
quired the notice to be given. The city is not sought to 
be held liable for any injury caused by a defect accruing 
from any extrinsic cause, but for having by its own pro
curement made the street unsafe and knowingly left it in 
that condition." 

The charter of the city of Springfield, Illinois, provided 
that a city should not be liable for damages arising from 
the bad condition of the streets by reason of the neglect of 
the proper officers to repair the same, until notice was 
given and reasonable time given to make the repairs. The 
action was for damages for injuries sustained by falling 
into a sewer which was being made in one of the streets 
of the city. While the statute did not purport to exempt 
the city from liability in all cases where the notice had 
not been given, but only in case the proper officer had 
negligently failed to repair the defect, still that court 
expressed a doubt as to the propriety of such a clause.  
"Laying out of view all consideration of the propriety of 
such a clause, and its inconsistency with other provisions 
of the charter, and with established rules of law, it is 
very manifest it cannot apply to this case. * * * The 
injury complained of was not the result of a defective
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street, which a traveler upon it might have noticed and 

reported, but for permitting the sewer in it to be ex

cavated in a manner hazardous to the safety of the peo

ple." City of Springfield v. Le Claire, 49 111. 476.  

In -City of Dallas v. McAllister, 39 S. W. (Tex.) 173, a 

sewer on one of the principal streets had caved in, leav

ing a dangerous depression up and down the street ten or 

twelve feet long. It had been there about two months.  

The driver of a wagon was going around this broken place 

in the paving where the street appeared to be solid, when 

the sewer caved in under the wagon, causing the injuries 

complained of. It was held that, since the testimony 

tended to show a connection between the original break 

and the one through which the injury occurred in such a 

manner as to indicate that in repairing the former the 

cause of the latter would have become known, the city was 

liable for the damages, notwithstanding a clause in the 

charter which provided that no action should be main

tained against the city for injuries caused from streets be

ing out of repair from the gross negligence of the city, 

unless the same shall have remained so for ten days after 

special notice in writing to the mayor or city engineer, 
and no such notice had been given. The court said: "The 

evidence, however, shows that the entire sewer was de

fective and dangerous from the place of the accident down 

to the original caving in, a distance of 15 or 20 feet, for 

it is testified to that, when the wagon went down, the 

ground caved all the way down to the other cavity. It is 

therefore a reasonable inference that the sewer was in an 

unsafe condition all the way down, and that notice of this 

would have followed ordinary care in repairing the first 

break; hence, the city must be taken to have had knowl

edge of it, and be chargeable with the consequences." 

In Adams v. City of Oshkosh, 36 N. W. 614 (71 Wis.  

49), the case is stated in the syllabus as follows: "Plain

tiff's horse was killed on a principal street of a muncipal 

corporation by running, in the night-time, upon a pile of 

gravel and stones placed there by an employee of the city
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while repairing the street. In an action to recover the 
value of the horse, held, that the provision of the charter 
'that the city shall not be liable to or for any damages aris
ing or growing out of any sidewalks, streets, drains, 
sewers, gutters, ditches, or bridges in said city being in 
a defective or damaged condition, or out of repair, unless 
it be shown that previous to the happening of the same 
one of the aldermen of the ward in which the same is 
located had knowledge thereof,' etc., does not apply to 
obstructions placed in the street by an employee of the 
city while in its employ." The court said in the opinion: 
"There is no claim that either of the aldermen of the ward 
had actual notice of the obstruction in the street, nor that 
it had existed for three weeks; so that, if the statue ap
plies to an obstruction placed in the street by an employee 
of the city while engaged in repairing said street, the 
plaintiff did not make out a case. After a careful con
sideration of the statute, we think it was not the intent 
of the legislature to cover a case of this kind. In the case 
at bar the aldermen of the ward, in discharging a duty 
imposed upon them by law, were in fact engaged in re
pairing the street in question, and one of their employees 
negligently permitted the obstruction to be placed in and 
remain in said street. We think, in a case of this kind, 
the act of the employee while engaged in his employment 
must be considered as the act of the aldermen of the ward, 
and that the city, through the action of its ward officer, 
permitted the obstruction to be placed in the street and to 
remain there. It cannot be supposed that the legislature 
intended to release the city from damages caused by the 
action of its officers in repairing its streets, when its em
ployees create the obstruction, because such officers had 
no actual notice of the obstruction. In such case the 
acts of the employees are the acts of the officers, and their 
knowledge must be construed to be the knowledge of the 
employer. This would be the rule in every other case, and 
we cannot think the legislature intended to alter so just a 
rule in favor of the city."
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In MacMullea v. City of Middletown, 187 N. Y. 37, it 

was held that the requirement in a. city charter that writ

ten notice should be given of the existence of snow or ice 

on sidewalks is constitutional. The comt said: "The 
charter created a liability for a neglect of the duty to 
remove snow and ice from the streets and sidewalks and 
gave a remedy by action. * * * The requirement is 
the expression of the legislative will that the notice of 
the defective condition of the public way, which has occa
sioned the injury sustained, shall be of so certain a char

acter as to charge the corporation with actual knowledge.  
It was always the legal rule that notice should be brought 
home to the corporation, or facts from which notice was 

reasonably inferable. In order that something more cer

tain than constructive notice should be relied upon, pro

visions were inserted in municipal charters that 'actual 

notice' of the alleged defect must be shown." This was 

perhaps all that it was necessary to say in deciding the 

case. In the absence of any statute upon the subject, the 

city would not be required to remove the snow as fast as 
it fell upon the walk. It would only be liable if it knew 

that the walk had become dangerous by reason of the 
accumulation of snow and ice and failed to protect the 

public by causing it to be removed. No one could doubt 
the power of the legislature to prescribe the manner of 
giving such notice and the method of proof that the city 

officials had such knowledge when notice was necessary; 
but the court discussed at great length the question 

whether removing snow and ice from walks is a govern

mental function, and concludes that it is, contrary to the 

view of most other courts, and especially of this court as 

expressed in Burke v. City of South Omaha, 79 Neb. 793, 
and Tewksbulry v. City of Lincoln, 84 Neb. 571. The 

language used in the opinion in Macilullen v. City of 

Middletown, supra, which appears to be in conflict with 

our conclusion in this case, is based upon the proposition 

that such duties are governmental functions. The rea

soning upon this question in Tewksbury v. City of Lin-
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coln, supra, and other authorities there cited, preclude 
this court from accepting such a view.  

In Parsons v. City and County of San Francisco, 23 
Cal. 463, it was held that the city was not liable in con
sequence of its streets or highways being out of repair.  
The statute exempting cities from such liability was held 
to be constitutional, but this is put expressly upon the 
ground that the statute afforded the injured parties a com
plete remedy. It made the person or persons on whom 
the law may have imposed the obligation to repair such 
streets, and also the officer or officers through whose offi
cial negligence such defects remained unrepaired, jointly 
and severally liable to the parties injured. This was 
thought to be a complete remedy, and if the officer by 
whose negligence the injury was caused and his official 
bonds are presumed to be responsible, the remedy would 
appear to be complete.  

In Williams v. City of Galveston, 41 Tex. Civ. App. 63, 
it was held that the city was not liable for damages caused 
by a defective bridge. The charter provision exempting 
the city from such liability was upheld. This opinion also 
placed the decision upon the theory that the repair of 
bridges is a governmental function. It is said in the 
opinion: "The counties in the state are held exempt 
from liability for the negligent construction or mainte
nance of public highways, and the act in question does 
no more than place the city of Galveston upon a plane 
with the counties." 

If this court were not already fully committed to the 
doctrine that in the performance of such duties the cities 
are not exercising governmental functions, it might be 
thought necessary to further discuss this question.  

It was complained in the brief that there were some 
errors in the instruction of the court to the jury, but 
these supposed errors are not discussed at length. For 
the most part objections made to the instructions are 
derived from principles already discussed, and it does not
appear to be advisable to prolong this opinion after hav-
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ing devoted so much space to the main question involved.  

We have found no errors in the instruction requiring a 

reversal of the judgment.  

The judgment of the district court is 
AFFIRMED.  

ROSE, J., concurring.  

I concur in the affirmance on the grounds that the stat

ute requiring notice does not apply to the defects of 

which complaint is made in plaintiff's petition.  

RooT, J., dissenting.  

I am unable to concur in the majority opinion. The 

courts are not in accord concerning the principle control

ling the liability of a municipal corporation for personal 

injuries inflicted by reason of its defective streets. In 

City of Omaha v. Olmstead, 5 Neb. 446, we held that the 

city, in accepting its charter and the privileges therein 

bestowed, by implication promised the state to perform 

the duties thereby cast upon the municipality, and indi

viduals injured by the city's failure to keep its promise 

had a right of action against the city. "The acceptance 

of these privileges is considered as raising an implied 

promise on the part of the city to perform its corporate 

duties; and this implied agreement made with the sov

ereign power inures to the benefit of every individual in

terested in the proper performance of such duties." 5 

Neb. 446, supra. In Goodrich v. University Place, 80 

Neb. 774, the law is reexamined, and the liability of a 

city for personal injuries is again based upon its implied 

contract with the sovereign state. Judge Dillon sug

gests there is no contractual relation between the state 

and a municipality in those cases where the city may not 

reject, but is compelled to accept, its charter. 2 Dillon, 

Municipal Corporations (4th ed.) sec. 967. Judge Dil

lon admits, however, that the reason given by us in City 

of Omaha v. Olmstead and Goodrich v. University Place, 

supra, for holding a city liable in personal injury cases,
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sustains many decisions imposing a like liability upon 
municipalities. If the law may raise an implied promise 
by a city and fasten a liability upon it for a failure to 
keep that promise because the city has acted under a 
charter it is powerless to reject, it seems arbitrary and 
unjust to denly the city the benefit of those immunities 
specifically granted the city therein.  

The defendant's charter (Comp. St. 1907, ch. 12a, sec.  
207) provides that it "shall be absolutely exempt from 
liability for damages or injuries suffered or sustained by 
reason of defective public ways or the sidewalks," unless 
notice in writing of the defect shall have been filed with 
the city clerk at least five days before the accident oc
curred. And, further, "in the absence of such notice, so 
filed, the city shall not be liable." If, as suggested in the 
majority opinion, the legislature does not have the power 
to absolutely exempt a city from liability to respond in 
damages to those injured by reason of its defective 
streets, or may not lawfully provide that such a liability 
shall not arise unless the city shall have had notice in 
writing of the defect before such accident occurs, the 
statute is void if construed according to its terms. No 
principle of law is cited to sustain the suggestion made 
in the majority opinion. No adjudicated case has been 
referred to, nor do I believe one can be found, to sustain 
the proposition that the legislature may not, by the enact
ment of a statute uniform as to the class of cities upon 
which it operanes, exempt a municipality from all liability 
because of personal injuries inflicted by reason of its 
defective streets or alleys. On the other hand, statutes 
granting such an exemption have been sustained by courts 
of last resort. O'Harra v. City of Portland, 3 Or. 525; 
Rankin v. Iuckinan, 9 Or. 253; Wilnington v. Ewing, 45 
L. R. A. (Del.) 79; Williams v. City of Galveston, 41 Tex.  
Civ. App. 63.  

In the opinion filed in the last cited case, the court did 
say, as suggested in the majority opinion, that the effect 
of the statute is to reduce the city's liability to that of a
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county. The majority opinion is also correct in stating 

that we bold that a city in controlling its streets exer

cises corporate and not governmental functions, but that 

question was not involved in the Texas case. The supreme 

court of Texas is in harmony with our decisions upon that 

subject. The real point determined in Williams v. City 

of Galveston, supra, was that the legislature had the 

power to relieve a city from the liability theretofore im

posed upon it by judicial construction. Having the 

power to grant complete immunity, it follows as a matter 

of course that the legislature may extend a qualified ex

emption to the city. We so held. in Goddard v. City of 

Lincoln, 69 Neb. 594; where a statute identical in terms 

with the one considered in the case at bar was construed 

and upheld. That case did not involve the mere deter

mination of the power of the legislature to relieve the city 

from liability in cases resting upon imputed notice to the 

city that a sidewalk was defective. The plaintiff in the 

Goddard case alleged in his petition that the sidewalk at 

the point where his intestate was injured was unsafe and 

dangerous by reason of the absence of boards which had 

formed a part of the way, and that the defendant city had 

"full knowledge" of said defect for a long time prior to 

the accident. The defendant's demurrer to the petition 

was sustained, and we affirmed the judgment of the dis

trict court. The constitutionality of the statute was 

raised, considered and determined in the Goddard case, 

and we held that, although the city had knowledge for a 

long time prior to the accident of the defect responsible 

for the injury, the defendant was not liable because the 

statutory written notice had not been given. See, also, 

McNally v. City of Cohoes, 53 Hun (N. Y.) 202; Mac

Mullen v. City of Middletomn, 187 N. Y. 37. But it is said 

that a fair consideration of all the other legislation upon 

the subject, in connection with the statute concerning no

tice and the apparent evil to be remedied thereby, will con

vince the impartial, judicial mind that the statute should 

not be literally construed. There is no ambiguity in the
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statute under consideration; it is not inconsistent with 
any other provision in the city charter, nor does it conflict 
with any other legislative act. Under these circumstances 
the court should hesitate before applying rules of con
struction to read exceptions into the written law incon
sistent with the context and tenor thereof. Morrill v.  
Taylor, 6 Neb. 236; State v. Liedtke, 9 Neb. 468; State v.  
Moore, 45 Neb. 12; Stoppert v. Nierle, 45 Neb. 105.  

It is argued, however, that in Tewksbury v. City of Lin
coln, 84 Neb. 571, we departed from the literal meaning 
of the Lincoln charter, and for that reason are not bound 
by the language employed by the legislature in the statute 
under consideration in the instant case. Tewksbury v.  
City of Lincoln was a hard case, and if it is authority 
for the majority opinion should be overruled; but I ami 
not willing to concede so much. In that case, while em
ployees of the city of Lincoln were engaged for their 
master in flushing a sewer during cold weather, they neg
ligently sprayed a street crossing so that it became slip
pery and dangerous. The plaintiff, while those servants 
were at work and by reason of such negligence, slipped, 
fell and was injured. We said: "The law never require, 
an impossible thing. The section presupposes that th< 
defect in the public way must have existed at least fivu 
days, otherwise the notice would be impossible." A well
recognized rule of statutory construction was thereby 
applied. 2 Sutherland (Lewis), Statutory Construction 
(2d ed.), sec. 516. The instant suit presents no such 
feature, and the rule ought not to be applied. It is sug
gested, however, that where the defect has been caused 
by the city it has knowledge of the fact, waives the writ
ten notice, and the statute does not apply. This argu
ment proceeds upon the assumption that the legislature 
did not intend to release the city where it had knowledge 
of the defect. We held to the contrary in Goddard v.  
City of Lincoln, supra. Furthermore, a municipal cor
poration is without perception, intellect or memory, and 
all knowledge acquired or notice received by it must be
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by imputation from the knowledge of or notice to some 

of its officers or agents. In the case at bar the defend

ant's negligence is inferred from the alleged fact that in 

1887, 20 years before the plaintiff was injured, the muni

cipality failed to properly tamp the dirt on each side of 

and above a sewer 24 inches in diameter laid 20 feet 

beneath the surface of a street in said city; that subse

quently the dirt settled in said trench, and the city paved 
the street so as to conceal the open trench. The defend

ant's liability, however, is predicated solely upon the 

alleged failure of the city to properly tamp or otherwise 

settle the dirt in said trench in 1887. That there may be 

no uncertainty upon this point I quote the eighth para

graph of the district court's charge to the jury: "You 

are instructed, as a matter of law, the plaintiff cannot 

recover in this case unless the city was negligent in the 

construction of said sewer; that is to say, failed to use 

ordinary care and caution in tamping or ramming the 

dirt when refilling said sewer. And if the plaintiff has 

failed to satisfy you by a preponderance of the evidence 

that the city so failed, or if you find the evidence evenly 

balanced, then you should find for the defendant." 

The judicial mind may logically reason and understand 

that whatever knowledge the city's agents or officers may 

have acquired in 1887 concerning the negligent tamping 

of earth in said sewer was by some process coninunicated 

to a conscious municipal mind and continued within the 

memory and understanding of that intangible person for 

two decades, but the layman may be excused for refusing 

to accept that logic. The mere fact that courts do thus 

reason is a satisfactory explanation for the enactment of 

the statute under consideration. Many cases are brought 

against a city for personal injuries where the doctrine 

of respondeat superior is invoked to induce and justify a 

judgment. Where any considerable period of time exists 

between the happening of the alleged negligence and the 

injury to the plaintiff, there is fully as much probability 

that the city will be wrongfully muleted in damages, as in
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those cases where imputed notice to the city of a defect in 

its streets caused by the negligence of third persons, or 
the action of the elements, is the basis for the demand. In 

the case at bar the defendant's negligence, if established, 
is demonstrated by the testimony of a member of the de
fendant's city council in 1887, who testified, in substance, 
that once or twice a day while the contractor was filling 
said trench he noticed the methods employed by the work
men, and observed that the specifications in the contract 
between the contractor and the city were being ignored.  
This evidence was supplemented by expert testimony.  
There is proof to the effect that at intervals subsequent to 
the construction of said sewer, and up to within about a 
year before the accident, the city had refilled parts of said 
trench and repaired the pavement along the line of the 
sewer, but the testimony further shows that the soil in 

Omaha is of a peculiar texture, and when used to fill ex
cavations will settle, notwithstanding all known ordinary 
methods may be used to make it firm. An impartial con

sideration of the facts and the well-known inclination of 
juries to accept slight proof to support a finding of notice 
to a municipality of defects in its streets leads to the 
belief that the legislature intended to make the city's 
liability depend upon the statutory written notice in all 
cases where a defective street is the proximate cause of 
an injury.  

Judge Gray, in MacMullen v. City of Middletown, 187 
N. Y. 37, gives a logical reason for statutes like the one 
considered in the instant case: "The novelty of the case, 
in the feature of the statutory requirement that a writ
ten notice shall have been given, is explained in the legis
lative purpose to make that certain, which before was, 

often, uncertain. The fact of knowledge should no longer 
be dependent upon inferences from the evidence of cir
cumstances; nor the liability of the municipality be left 
to a determination reached upon an indulgent construc
tion of the legal rule as to actual notice." I do not under
stand the opinion in the cited case to hold, as suggested
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in the majority opinion, that the city was exempt from 

liability because the removal of snow and ice from side

walks is a governmental function; the court recognizes 

that the defendant, in the absence of legislation upon the 

subject, would be liable for its neglect in such a case. I 

again take the liberty of quoting from the opinion: 

"Where the charter of a municipal corporation is silent 

upon the subject, the legislature may be regarded as hav

ing left its liability to depend upon the general rule that, 

if the power conferred relates to the accomplishment of 

corporate purposes, for the corporate benefit, the cor

poration is as a private company and there attaches the 

same responsibility as there would to a legal individual, 

if possessing like powers and franchises. But where the 

charter voices the will of the legislature, upon the sub

ject of the responsibility of the political agency of the 

state to answer to the complaint of a private individual, 

it announces a rule of conduct which is to govern the 

relations of the municipality with its citizens. No right 

is thereby taken away; but relative rights are defined, 

which are to be binding upon those who choose to remain 

residents of the municipality." 

The opinion further demonstrates that in the distribu

tion through charters to municipalities of governmental 

powers and administrative duties, there is no constitu

tional limitation upon the regulative power of the legisla

ture. The legislature may specifically impose a liability, 

in cases like the one at bar, may attach conditions thereto, 

leave the citizen to the judge-made law upon the subject, 

or exempt the muniipality from all financial responsi

bility. The legislature has prescribed conditions prece

dent to the defendant's liability for its defective streets, 

which shield it from the plaintiff's claim. If the statute 

works a hardship to the citizen, the legislature should 

remedy the e.vil by an amendment to the law. We should 

not destroy the statute under the guise of construing its 

meaning.
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The judgment of the district court should be reversed 
and the cause remanded for further proceedings.  

LETTON, J., dissenting.  

The facts in this case do not bring it within the rule 
of the Tccksbury case, where the injury was the imme
diate and direct result of the negligence of the city's 
servants. In the present case the city is held liable for 
a latent defect in its streets, caused by a contractor 20 
years before the accident.  

In my opinion, the city is not liable in the absence of 
the statutory notice.  

IN RE ESTATE OF NANCY BRUSITA.  

FILED JUNE 10, 1910. No 16,021.  

1. Executors and Administrators: APPolNTMENT: NOTIn . When the 
probate court orders service of notice of application for appoint
ment of an administrator for an Intestate estate by publication, 
the order being somewhat ambiguous in its language, and after
wards a publication is made such as the court might have ordered 
under the provisions of the statute and such as the order of the 
court might be reasonably construed to authorize, and the court 
approves and acts upon such service and appoints an adminis
trator, the refusal of the court to set aside such appointment for 
want of legal notice thereof will be sustained.  

2. - : CLAIMS: ALLOWANCE: LIMITATIONS. It is erroneous for 
the probate court to allow against the estate of a deceased person 
a claim that is on its face barred by the statute of limitations.  

3. -:SETTING AsIDE ALLOWANCE. When the probate court 
allows a claim against a decedent's estate, with the consent of 
the administrator, and at the same term a party Interested as 
heir of the estate, who has not consented to such allowance, shows 
to the court by petition that a substantial part of the claim so 
allowed appears upon the face of the claim to be barred by the 
statute of limitations and asks that the allowance be set aside, 
such petition should be granted.
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APPEAL from the district court for Otoe county: 
ITARVEY D. TRAVIS, JUDGE. Jidgmeit of district court 
reversed and judlinent of county court affirmed as modi
fied.  

John C. Watson, for appellant.  

L. F. Jackson and E. F. Warren, contra.  

SEDGWICK, J.  

Nancy Brusha died at her residence in Otoe county in 
April, 1907. A son survived her, and also a brother and 
two sisters. Afterwards her brother, George W. Hawke, 
filed in the county court of Otoe county a petition for the 
appointment of an administrator of the estate of the 
deceased. In that petition he alleged that the sol of the 
deceased, William Brusba, was about 40 years of age, and 
that his postoffice address is unknown "and has been un
known to your petitioner or any relative of said Nancy 
Brusha for 18 years or more." Upon this petition Robert 
Payne was appointed administrator, and afterwards the 
said George W. Hawke filed his claim against the de

ceased with the county court of said county, which was 
allowed by the court, and the said William Brusha after
wards filed his petition in the county court to set aside 
the appointment of the said administrator and the allow
ance of all claims that had been allowed against the 
estate, and especially the claim of the said George W.  
Hawke. The administrator and the said George W.  

Hawke filed separate demurrers to the said petition, which 

were sustained, and the petition was dismissed. William 
Brusha thereupon appealed to the district court, and 

upon hearing in that court the judgment of the county 
court was affirmed, and the petitioner has appealed to 

this court. While the proceedings have been pending in 

this court the claimant has died, and the proceedings have 
been revived in the name of his administrator.
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1. The first contention is that the order appointing the 
administrator is void for want of sufficient notice. The 
statute provides: "When application shall be made to 
the judge of probate for the appointment of an adminis
trator of an intestate estate, or for letters of administra
tion with the will annexed, he shall cause the notice of the 
same, and of the time and place of the hearing thereof, to 
be given by personal service on all persons interested, or 
by publication, under an order of such court, in such 
newspaper printed in this state as he may direct." Ann.  
St. 1909, sec. 5060. This statute leaves the matter to the 
probate court to determine what publication shall be made 
in case personal service is not had upon the parties in
terested. Pursuant to this statute tie court ordered "that 
notice of these proceedings be given by publishing a copy 
of this order in the Nebraska City News, a newspaper 
printed in said county once a week, three successive weeks 
prior to said day of hearing." It appears from the proof 
of publication that the Nebraska City News is a daily pa
per, and that this notice was published aNily therein, ex
cept Sundays, commencing on the 21thi day of April and 
ending on the 8th day of May, so that the first publica
tion was two weeks before the day of hearing. The notice 
was not published for three full weeks, but it was pub
lished more than once in each one of three several weeks.  
The language of the order in this respect is perhaps some
what indefinite, and whether this publication is to be re
garded as a compliance with the order depends upon the 
construction to be given to the order. Under the statute 
above quoted it was of course competent for the court to 
order the publication as it was in fact made, and, as the 
court has so construed the order by approving and acting 
upon the publication, we are of opinion that the publica
tion was sufficient. The order appointing the adminis
trator upon this notice should not be vacated.  

2. The second contention of the petitioner is more 
serious. It appears that pursuant to the statute the county 
court made an order in regard to the hearing of claims
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against the estate as follows: "All creditors of said de
ceased will meet the administrator of said estate, before 
me, county judge, in said court, at Nebraska City, in said 
county and state, on July 9th, 1907, September 9th, 1907, 
and November 9th, 1907, at 2 o'clock P. 11., each day for 
the purpose of presenting their claims for. examination, 
adjustment and allowance. Creditors have until Novem
ber 9th, 1907, but no longer, in which to file their claims 
in this court against said estate." There were numerous 
claims filed and allowed against the estate, and among 
them, as before stated, a claim of the brother, George W.  
Hawke. The amount of the claim as filed was $1,529.09.  
A part of the 'claim was barred by the statute of limita
tions, as appeared upon the face of the claim. The total 
amount of the claim not so barred by the statute of limi
tations was $1,108.64, and the claim was allowed at $1,
217.59, so that upon the face of the record itself it ap
peared that more than $100 had been allowed that was 
barred by the statute of limitations. In section 221 of 
the decedent act (Comp. St. 1909, ch. 23), it is pro
vided: "No claim barred by the statute of limitations 
shall be allowed by the commissioners in favor of or 
against the estate as a set-off or otherwise." Section 610 
of the code makes sections 602 to 611, inclusive, appli
cable to probate courts, and section 610 contains the fol
lowing language: "In estimating time, the probate court 
shall, for this purpose, be considered as holding, in each 
year, three terms of four months each, the first commenc
ing on the first day of January of each year." The order 
allowing the claim complained of was made on the 9th 
day of September, 1907, and the petition to vacate that 
order was filed during the same term of the probate court, 
to wit, on the 8th day of November, 1907, and, as already 
noticed, the time limited by the court for adjusting 
claims against the estate had not yet expired. The peti
tion alleges that the petitioner was then and had for sev
eral years been a resident in California, and that he was 
not aware of the death of his mother, or the proceedings 

20
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that were being taken in regard to her estate. The probate 
court, of course, had complete control of its proceedings 
during the term in which they were entered, and under 
the circumstances above cited we think that the showing 
of diligence on the part of the petitioner was sufficient, 
and that the.county court's attention being called at the 
same term to the fact that with the consent, as this record 
shows, of the administrator a claim had been allowed, a 
substantial part of which was barred by the statute of limi
tations, the order should have been set aside, and a re
hearing had upon the claim.  

For these reasons, the judgment of the district court 
is reversed, and the judgment of the county court modified 
so as to set aside the order allowing the claim of George 
W. Hawke. In all other respects the judgment of the 
county court is affirimted. All costs are taxed against the 
estate of George W. Hawke.  

JUDGMENT ACCORDINGLY.  

IRETUS W. JACOBY, APPELLANT, v. Gus A. VIELE, APPELLEE.  

FmED JuNE 10, 1910. No. 16,039.  

Specific Performance: AGHEE3IENT TO EXECUTE LEASE. When an agree
ment to sell and convey land includes also an agreement on the 
part of the purchaser to lease to the vendor certain buildings and 
improvements situated on said land, and by accident and over
sight of the parties the lease is not executed at the time of the 
execution and delivery of the deed, and the vendor of the land 
retains and uses the said buildings and improvements for a part 
of the agreed term of lease, an action In equity may be main
tained to enforce the execution of such lease and to restrain the 
purchaser of the land from interfering with the possession and 
use of said buildings and improvements during the agreed term 
of the lease.  

APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed.
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Burr & Marlay, for appellant.  

George A. Adams, contra.  

SEDGWICK, J.  

A general demurrer was sustained to the plaintiff's 

petition in the district court for Lancaster county and a 

judgment entered dismissing the same, and the plaintiff 

has appealed to this court.  

The petition alleges that in February, 1907, the plain

tiff and several others were the joint owners of three 

separate tracts of lind; that these three tracts of land 
had been used as one farm and owned by the same parties 

for a great many years, and had a dwelling house and other 

farm improvements thereon; that plaintiff had resided 

in the dwelling house for more than 30 years, and that 

at the time named the plaintiff and other owners of the 

said tracts of land entered into negotiations with the de

fendant to sell and did afterwards sell to the defendant 
one of the three said tracts of laud, and that at that time 

a part of the farm improvements above named were 

located on the tract so sold to the defendant, consisting 
of several corncribs and a buggy house, and that these 

improvements occupied substantially an acre of ground 
upon the tract sold to the defendant, which ground was sur

rounded by a wire fence; and that during the said negotia
tions for the sale of the said tract to the defendant, and 
as a part of the same negotiations and contract, it was 
agreed between the plaintiff and all parties interested 
with him on the one part, and the defendant on the other 
part, that the defendant, when he received his deed for 
the said tract of land, should execute and deliver to the 

plaintiff a lease for the said acre of ground and the said 
corncribs and buggy house thereon for the term of ten 

years at the agreed rental of $10 a year, which the plain

tiff agreed to pay him therefor, but by mere oversight at 

the time the said deed was delivered the defendant failed
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and neglected, in closing up said negotiations, to execute 
and deliver to plaintiff the said lease, and the defendant 
has removed some of the said improvements from the said 
acre tract, and is threatening to remove them and exclude 
the said plaintiff from the use of the said tract and im
provements.  

It is argued in the brief of the defendant that the agree
ment to lease this acre of land and improvemeiits is within 
the statute of frauds, and, not having been put in writing, is void. This contention of the defendant cannot be sus
tained. If the agreement of these parties had been that 
the stipulation in. regard to the lease of this acre of 
ground and the cribs and other improvements thereon 
should be inserted in the deed, and the provision was 
omitted from the deed by accident or oversight, there 
could of course be no doubt that an action to reform the 
deed would be sustained, and we see no distinction be
tween such an action and the case now at bar. If the 
contract of the parties had been completed as it was 
agreed upon, the deed and the lease would be construed 
together as one contract, and would be v'iLally one wri
ting, and this action is therefore essentially an action to 
reform the written contract and make it as it was agreed 
upon and intended to be by the parties.  

It is suggested in the defendant's brief that some of 
the allegations of the petition are untrue. With this, of 
course, we have nothing to do. We must take the allega
tions as they are, and when the defendant has answered 
and the proof is taken, the court can determine the merits 
of the controversy.  

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance 
with this opinion.  

REVERSED.

260



VOL. 87 JANUARY TERM, 1910. 261 

Hetzel v. Lyon.  

CHARLEs A. HETZEL, APPELLEE, V. HORACE G. LYON ET AL., 

APPELLANTS.  

FILED JUNE 10, 1910. No. 16,089.  

1. Statute of Frauds: BROKERAGE CONTRACT: PAROL MODIFICATION. A 

contract of agency between a landowner and broker or agent for 

the sale of the land of the former, which by its terms limits the 

time of its continuance, may be modified by parol so as to extend 

the time of the existence of the agent's authority to sell under 

the contract.  

2. Appeal: ADaISSION OF EVIDENCE. It Is not reversible error to admit 

in evidence a written contract, when the substance of the con

tract is already in evidence and the record contains no contra

diction of such evidence.  

APPEAL from the district court for Sheridan county: 

WILLIAM H. WESTOVER, JUDGE. Afirmed.  

C. Patterson, for appellants.  

Albert W. Crites, contra.  

SEDGWICK, J.  

The plaintiff recovered a judgment against the defend

ants in the district court for Sheridan county for $500 as 

commissions on a contract for the sale of lands of the 

defendants. The defendants have appealed to this court.  

The contract between the parties authorizing the plain

tiff to sell the lands of the defendants was in writing, 

signed by both parties, and described the land to be sold, 
and set forth the compensation to be allowed the agent.  

It.also contained the following stipulation: "This con

tract shall terminate at the end of 60 days from date, 
unless an extension of time is made in writing and at

tached hereto." It was dated July 5, 1906. No agree

muent in writing was made by the parties extending the 

time of the contract. The evidence shows that after the 

expiration of the time named in the contract the plain

tiff, at the solicitation of the defendants, continued to
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endeavor to find a purclias-r for the hud, aud t'at in 
September, 1907, lie found a purchaser and sold the land 
to one Weidling, which sale was satisfactory to the de
fendants. It seems that other agents claimed to have 
something to do with the sale of the land and to be entitled 
to the commissions. The defendants settled with them, 
and took their bond indemnifying the defendaints against 
any claims that the plaintiff might make for commissions.  

The principal question raised and discussed by the de
fendants in their brief is whether a contract of this kind, 
which contains a limitation of the time of its continuance, 
can be extended by a parol agreement between the parties 
upon sufficient consideration, or whether such agreement 
extending the time of the contract must be in writing, 
signed by the parties thereto. We consider that this ques
tion has already been determined by this court. In Rank 
v. Garvey, 66 Neb. 767, the question was presented 
whether such a contract of agency could be modified by 
parol agreement so as to change the price at which the 
agent was authorized to sell the land, and it is said in the 
opinion that "the instruiment granting the agent au
thority to sell, as originally given, would have been suffi
cient to meet the statute, even though it had not named 
the price at which the agent could sell. It follows, there
fore, that the parties were at liberty to modify by parol 
such portions of the contract as the statute does not re
quire should be in writing." Applying this rule to the 
case at bar, it must be said that the statute does not re
quire that the time for the existence of the agent's 
auhority to sell must be stated in the written contract, 
and therefore that is one of the provisions that may be 
modified by parol. This disposes of the principal ques
tion in the case.  

It is urged in the defendants' brief that the court erred 
in allowing the plaintiff to introduce in evidence the con
tract of guarantee above referred to. It appears that the 
deposition of Mr. Weidling, to whom the land was sold 
by plaintiff, was taken and read in evidence, and that as
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a part of that deposition there were attached certain let

ters written by the defendant Horace G. Lyon to MIr. Weid

ling, and in one of them, dated December 28, 1907, in which 

the defendant details some of the particulars of his contro

versy with the plaintiff in regard to these commissions, the 

defendant says: "I settled with the 3averick people on 

this basis, and took their receipt in full and a bond fully 

indemnifying me against any judgments, costs or personal 

expense from any suit that Hetzel had brought or might 

bring." It is stated in the plaintiff's brief, and, so far 

as we have been able to ascertain, correctly stated, that 

these letters were put in evidence before the jury without 

objections on the part of the defendants. There is other 

evidence of the same general nature which appears to have 

been received without objection, and this evidence, so far 

as we have seen, was not contradicted. It therefore ap

pears that the defendants have not been prejudiced by the 

introduction of the indemnifying bond in question.  

All the other objections urged in the brief depend en

tirely upon matters already disposed of, and we tind no 

reversible error in the record.  

The judgment of the district court is therefore 

AFFIRMED.  

JULIA C. BENSON, APPELLANT, V. HERMAN B. PETERS, 

APPELLEE.  

FLED JUNE 10, 1910. No. 16,440.  

1. Appeal: EVIDENCE: REVIEW. When a judgment is reversed by this 

court for want of evidence to suppozt it, and the cause remanded 

for another trial, and the evidence upon another trial is the same 

as on the former trial, the question as to the sufficiency of the 

evidence will not be again examined.  

2. Evidence: CONCLUSIONS. In a jury trial, a question that calls for 

the conclusion of a witness on the issue being tried is incom

petent.



Benson v. Peters.  

APPEAL from the district court for Douglas county: 
GEORGE A. DAY, JUDGE. Affirmed.  

Weaver & Giller, for appellant.  

Greene, Breckenridge & Matters, contra.  

SEDGWICK, J.  

This is the second appeal in this case. The opinion 
upon the former appeal is reported in 82 Neb. 189, where 
a sufficient statement of the nature of the case may be 
found. Upon the first trial the plaintiff recovered a judg
ment which was reversed in the opinion referred to.  
Upon another trial in the district court the judge, after 
hearing the evidence, instructed the jury to find a verdict 
for the defendant, and the plaintiff has appealed.  

The plaintiff insists that the evidence was sufficient to 
require that the case be submitted to the jury, but at the 
same time it is conceded that the evidence is precisely the 
same that it was upon the former trial, in which it was 
held by this court to be insufficient to support a verdict 
in favor of the plaintiff. The real cause of complaint of 
the plaintiff upon this hearing is in the exclusion of 
evidence, and in regard to this the plaintiff in the brief 
says: "Upon this trial of the case in the district court 
before his Honor Judge Day, Mrs. Benson undertook to 
supply the link which the majority of the supreme court 
held was wanting." The plaintiff was a chambermaid in 
the Merchants' hotel in Omaha, and the defendant was 
the proprietor of the hotel. Her alleged cause of action 
was that she was required to go from the rooms where 
she worked to her meals by way of the freight elevator to 
the basement, and then to the kitchen, and that at the 
time of her accident the basement was dark, and she, in 
stepping from the elevator, slipped and sprained her 
ankle. In the former opinion it was said: "The sum of 
the evidence intended to connect the alleged carelessness 
with the injury is that the basement was dark and that
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the plaintiff slipped and sprained her ankle. There is no 
evidence indicating that the darkness was responsible for 
the injury. The alleged carelessness has not been shown 
to be the proximate cause of the injury sustained." 

On the last trial the plaintiff's counsel asked her, while 
she was upon the witness stand: "Would you have slipped 
and been injured if the light had been turned on?" This 
was excluded upon objection, and the plaintiff excepted.  
She was then asked: "What caused you to slip and sprain 
your ankle?" which was likewise excluded. She then 
offered to show in answer to these questions that the cause 
of her slipping and spraining her ankle was the darkness, 
which would not allow her to see where she was stepping.  
She was told that she might describe the conditions and 

describe what she did, but not state her conclusions. The 
witness had already testified that there was an electric 

lamp near the elevator, but the light was not turned on, 
and that the girls sometimes turned on the light from the 

elevator as they went down, but that she did not do so 

on this occasion; that it was dark on this occasion when 

she stepped out, and that when she stepped onto the step 

from the elevator, "I got injured, I sprained my ankle, 
my foot. Q. How did you sprain it? A. By stepping on 
the board. Q. What was the matter with the board? A.  
It was slippery, I think." She was then asked: "And was it 

dark-or was it so that you could not see where you were 

stepping?" This question was objected to by the defend

ant as leading and suggestive, but the objection was over

ruled, and she answered: "I could not see where I was 

stepping, but I thought I was stepping on the board or 

the plank." Then she was asked: "Would you have 

slipped and been injured if the light had been turned 
On?" This question, as has already been stated, she was 

not allowed to answer, and this ruling is manifestly cor

rect. This was the principal question that the jury was 

called upon to answer, and in the condition of the evi

(Ience, and under the former decision of this court, it was 

b he very gist of the case.
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There being no other error complained of, the judgment 
of the district court is 

AFFIRMED.  

CITY SAVINGS BANK, APPELLANT, V. MARY E. CARLON, 
APPELLEE.  

FILED JUNE 10, 1910. No. 16,583.  

1. Pleading: DEMunRn. The merits of a general demurrer to a peti
tion must be determined from the allegations of the petition 
alone.  

2. New Trial: PETITION IN EQUITY: DrurNmRR: PRESU1MPTTON. Upon 
a general demurrer to a petition in an action in equity for a new 
trial of a civil action at law on the ground of newly discovered 
evidence it will be presumed that the facts found upon the former 
trial will be found the same upon the new trial, unless the peti
tion for new trial shows that additional evidence can be pro
duced as to such facts.  

3. - : NEWLY DTSCO-riED EVIDENCE. The courts will not grant a 

new trial on the ground of newly discovered evidence unless it 
appears probable that a different result may be reached.  

4. -: FALSE TESTIMONY. Evidence tending to show that the pre
vailing party upon the former trial testified falsely upon a vital 
issue in the case, which false testimony if believed might have 
controlled the decision, is material; and If it appears that the de
feated party was without fault or negligence in not producing 
such evidence, and that the same can be produced on another 
trial, and might probably change the result, a new trial should 
be granted.  

5. - : DILIGENCE. The allegation of the petition examined, and 
held to be sufficient to show due diligence to procure for the 
former trial the evidence which it is alleged has been discovered 
since that trial.  

6. Receivers: LIAILrrY OF PARTIES FOR ACTS OF RECEIVER. A receiver 
appointed by the court in the progress of litigation acts as re
ceiver for all of the parties interested; but he is not the agent for 
the parties in the sense that each of the parties interested in the 
litigation is personally severally responsible for his wrongful or 
negligent acts.
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APPEAL from the district court for Douglas county.  

ALEXANDER C. TRoup, JUDGE. Reversed.  

William Baird & Sons, for appellant.  

H. H. Bowes and E. C. Hodder, contra.  

SEDGWICK, J.  

The injury complained of in this case occurred in Sep

tember, 1903. It was alleged that an old cistern on the 

property occupied by the bank had been filled, and the 

work was so carelessly and negligently done by 'the bank 

that, while Mrs. Carlon was passing on the walk that had 

been laid over the cistern, the walk gave.way and she was 

injured. The case has been several times tried to a jury, 
and this is the third time it has appeared in this court.  

Carlon v. City Savings Bank, 82 Neb. 582, 85 Neb. 659.  

Upon the last jury trial in the lower court, Mrs. Carlon 

had a substantial judgment against the bank, which was 

affirmed by this court. Shortly after, the bank began this 

action in the lower court to obtain a new trial of the cause 

on the ground of newly discovered evidence, showing that 

the plaintiff in the former proceedings had prevailed by 

means of fraud and perjury. In its petition the bank al

leges that, in her action against the bank, Mrs. Carlon 

alleged that the bank was the owner of the premises of 

which she was in possession as tenant, and that there was 

on said premises, between the dwelling house and an out

house, under a sidewalk, an open cistern, which the bank 

undertook to fill, and in attempting to fill said cistern 

used frozen dirt and manure, and placed back over the 

cistern a walk which was rotted underneath and weakened 

by age, and that the filling of said cistern was negligently 

done, and that she, while passing over said walk, broke 

through the same, and by reason thereof sustained in

juries. The petition herein also alleges that the bank 

answered in that action that it did not own, and was not
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in possession or control of, the premises described at the 
time of the alleged filling of said cistern, and did not fill or 
cause said cistern to be filled, and that said plea was true 
and was a complete defense to said action. The petition 
herein further alleges that at the time the cistern was 
filled the premises occupied by Mrs. Carlon as tenant were 
in possession and under the control of William K. Potter, 
receiver of the Omaha Loan & Trust Company, who also 
collected the rents and appropriated the same to his own 
account, as receiver, and who was in no respect authorized 
to represent the bank in any way, and that the cistern was 
filled in the month of November, 1902, and that the said 
Potter retained possession and control of the same, col
lecting the rents and appropriating the same until the 
month of March, 1903, when by order of the court he 
turned over the control of the premises to the bank, and 
that the bank then took the premises without any knowl
edge of the existence of said cistern or the alleged filling 
of the same on said premises until after the happening of 
the accident complained of, and that one Badgerow was an 
employee of the bank and in possession of the premises 
in question from and after the 19th day of March, 1903, 
and that Mrs. Carlon, for the purpose of inducing the 
court and jury to believe that the bank caused said cistern 
to be filled, testified on the trial of said cause that she 
notified said Badgerow within a week of the 19th day of 
March, 1903, of the existence of said cistern, and that 
said Badgerow thereupon proceeded to cause said cistern 
to be filled, and that said testimony was wholly untrue, 
and that said Badgerow did not cause said cistern to be 
filled or know of the existence of the same until some time 
in the month of August, 1903, and that said cistern was 
in fact filled by and under the direction of an employee 
of William K. Potter, receiver, in the month of Novem
ber, 1902, long before the bank took charge of said 
premises; that the verdict of the jury and judgment of the 
court against the bank in favor of Mrs. Carlon was based 
upon the aforesaid false testimony. The petition herein
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further alleges that the said Potter, as receiver, kept 
books of account, among which was a journal of original 
entries, and in which, in the regular order of business, 
there was entered an account of the employment by the 
said receiver of one Laritsen to fill the said cistern and 
the payment of him for the said services by the said re
ceiver. A copy of the alleged entry is set out in the 
petition, from which it appears that it was entered on the 
21st day of November, 1902.  

There seems to be no doubt of the competency of this 
evidence, and that it might have great weight in determin
ing the principal issue presented in this case, which was 
whether the bank in fact caused the cistern to be filled 
and so was chargeable with any negligence in performing 
the work. The defendant, however, insists that the plain
tiff has not shown proper diligence to procure this evi
dence upon the trial of the case. Determining this cause 
upon the allegations of the petition alone, and not an
ticipating what the evidence as to diligence may be upon 
issues properly joined, we are of opinion that due dili
gence is shown. It appears from the allegations of the 
petition that this record, which it is now sought to use in 
evidence, was one of the books kept by the Omaha Loan 
& Trust Company, and that afterwards the books con
nected with this receivership were "stored in the garret 
of the court house" of Douglas county, and that the of
ficers and attorneys of the bank were not aware that the 
books had been so stored, and that they employed one 
Weeden before the trial of the action in which the judg
ment was rendered to find the account books of the re
ceiver; that the said Weeden was chief clerk of the Omaha 
Loan & Trust Company prior to the appointment of Pot
ter as receiver, and was retained by Potter after his ap
pointnient, and had charge of the books which were taken 
and used by Potter as receiver, and knew the book which 
contained the rent account of these premises; that the 
plaintiff was informed and believed that Weeden was the 
person who had the best means of knowing and of finding
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the said book, and that Weeden was a competent and 
reliable person and the most likely to find the where
abouts of said book, and after diligent and thorough 
search and inquiry before the trial of said action the said 
Weeden was unable to find the said book, and the same 
could not be obtained to be used on the trial, but it has 
now by accident been ascertained that the books were 
stored as aforesaid and the said rent account book can be 
procured to be used at the trial. It is also alleged in the 
petition that Mrs. Carlon, upon the trial, testified that 
she did not know who was the workman employed to per
form the labor of filling the cistern, and that the plain
tiff was unable to ascertain the name of the party so 
employed, and that Mrs. Carlon's testimony in that re
gard was false; that she did know that one Jens Laritsen 
King, who was commonly known among his associates as 
Laritsen, performed the work, and that some time prior 
to the trial in which she obtained the judgment she took 
said Laritsen to the office of her attorneys for the pur
pose of finding what his testimony would be if called as a 
witness, and after asking him questions told him that she 
did not want him as a witness, and that if a new trial of 
this case is had the plaintiff can produce the said Larit
sen as a witness and prove by him that the said cistern 
was filled in November, 1902, and that lie was emiployed 
by Potter, and not by the bank, to do the work. The peti
tion is very lengthy, and we cannot set it out in full, but 
we do not find any allegations in the petition that are 
inconsistent with the allegations already referred to, or 
that tend to show a lack of diligence on the part of the 
plaintiff to procure the new evidence which it now ap
pears can be procured.  

It is further urged by the defendant that upon the 
former hearing of this case in this court it was determined 
by this court that the said Potter, who is now in this peti
tion admitted to be the party who filled the said cistern, 
was in so doing acting for the bank. It may be that, if 
upon the evidence presented upon the former appeal it



City Savings Bank V. Carlon.  

was determined by this court that the said Potter was 

agent for the bank and so acted in filling the said cistern 

(this petition admitting that the said Potter caused the 

said work to be done), the bank would now be bound by 

the former adjudication that Potter acted for the bank 

in filling the cistern, unless it was further alleged in the 

petition that new and additional evidence upon that point 

could now be obtained. The courts will not grant a new 

trial of a cause on the ground of newly discovered evi

deuce, unless it is made to appear probable that a differ

ent result will be reached, and if it was determined upon 

the former trial that Potter acted for the bank in filling 

the cistern it would be presumed that another trial would 

result the same, unless it appears that new evidence could 

be procured upon that point. We do not, however, find 

from the opinion, as it is reported in 85 Neb. 659, that 

it was determined that Potter acted for the bank in doing 

this work. It is said, on page 662, that some time in the year 

1901 the Omaha Loan & Trust Company, which was the 

agent of the Omaha Loan & Trust Company Savings Bank, 
became insolvent, and that Potter was at that time ap

pointed as receiver thereof, and that for a time as such 

receiver and agent for the defendant bank he collected the 

rent for the premises in question. Of course, a receiver 

appointed by the court in the progress of litigation acts 

as receiver for all of the parties to the litigation and may 

be said in some sense to that extent to be agent of all 

the parties, but he is not the agent in the sense that the 

parties to the litigation have employed him and can con

trol his actions. He is the arm of the court and is under 

the control of the court, and the parties to the litigation 

are not necessarily responsible for the wrongs which he 

may commit as receiver. By receiving the property at 

the hands of the court on the termination of the receiver

ship, the bank did not adopt all of the acts of the receiver 

while in control of the property under the orders of the 

court, and would not thereby make itself responsible for 

the wrongdoing of the receiver in the course of his re-
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ceivership. The bank had no control of the receiver; he 
took his orders from the court, and not from the litigants.  
It is not said in the opinion referred to in what sense he 
acted as agent for the bank, nor is it said how long he 
continued to act as such agent after his appointment as 
receiver in 1901. The decision is put upon the ground 
stated in the next sentence of the opinion, to wit: "That 
before the repairs were made the defendant bank had taken 
charge of the property and was collecting the rent." This 
statement was predicated upon the very evidence that is 
complained of as false and fraudulent. It is the state
ment of a conclusion of fact that, of course, is never re
garded as the law of the case when, upon another trial of 
the same case, additional evidence can he procured bear
ing upon the point so stated. This the petition alleges 
can be done in this case. If the new evidence which the 
bank alleges it can procure should tend to show that the 
cistern was filled before the property was turned over to 
the bank, that might require a different finding of fact.  
Upon another trial it would he competent to furnish 
additional evidence as to whether the repairs were made 
before or after the property was turned over to the bank, 
and that is the purpose of the new evidence which the 
bank now alleges it can procure.  

V We cannot consider evidence taken before the district 
court nor affidavits filed in this court in determining the 
sufficiency of this petition. The attorneys for Mrs. Car
Ion discuss many things in their brief and in the oral 
argument that would be very pertinent to an investiga
tion upon issues joined, but are not presented by the 
allegations of this petition. They cannot be considered 
upon this demurrer. The court should have required the 
defendant to answer, and the question as to the material
ity of the evidence now offered and the diligence or lack 
of diligence of the bank should have been determined 
upon evidence received upon the trial of the issue so pre
sented.  

The judgment of the district court is reversed and the
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cause remanded for further proceedings in accordance 

with this opinion.  
REVERSED.  

STATE, EX REL. JAMES G. EMERSON, RELATOR, V. ANTON 

BAUMAN, JR., SHERIFF, RESPONDENT.  

FIE JUNE 11, 1910. No. 16,705.  

Habeas Corpus: RETURN: REMAND: RECOGNIZANCE. Where, upon the 

return of the respondent to an order in habeas corpus, it ap

pears without question that the petitioner stands charged in a 

court of competent jurisdiction with the commission of a bailable 

offense against the laws of this state, and the sureties on his 

recognizance fixed by the examining magistrate are for any cause 

released from liability, this court will not discharge the peti

tioner, but will remand him to the district court where such 

charge is pending, and require him to enter into a proper recog

nizance in such amount as this court shall deem reasonable for 

his appearance to answer to the charge there lodged against him.  

ORIGINAL application for writ of habeas corpus. Writ 

denied.  

John W. Graham and Frank Dolezal, for relator.  

J. C. Cook and Loomis & Maynard, contra.  

BARNES, J.  

Original application for a writ of habeas corpus.  

It appears from the pleadings and affidavits before us 

that the petitioner, James G. Eierson, was alTested at 

Arlington, Nebraska, on the 26th day of May, 1910, on' a 

charge of forging a bank check for $492 and having it 

cashed by the Commercial National Bank of Fremont, 
which is situated and doing business in that city in Dodge 

county, Nebraska, and lie was tler'upon lodged in the 

county jail of that county. At the time of his arrest the 

petitioner was searched, the money which he had ob

tained upon the forged check was found upon his person 
21
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and was returned to the bank. He was again searched, 
and there was found secreted in his clothing the sum of 
$5,200 in currency, which the sheriff took into his pos
session. That money, however, was afterwards turned 
over to his attorneys. Complaint was duly filed before 
the county judge of Dodge county on the 28th day of May, 
1910, charging petitioner with the crime of forgery and 
uttering the forged instrument. To this complaint he 
pleaded not guilty, waived his preliminary examination, 
and was bound over for his appearance at the next term 
of the district court for Dodge county, with bail fixed at 
the sum of $2,500. The state insisted that the amount of 
bail required was insufficient to secure the petitioner's 
attendance to answer the charges preferred against him, 
and objection was also made to the financial responsibility 
of the security tendered. The objections were overruled, 
the bond was approved by the examining magistrate, and 
the petitioner was discharged. He was immediately re
arrested upon suspicion of his having committed another 
crime in the state of Iowa. Sufficient evidence was not 
procured to warrant his detention upon that charge, and 
he therefore petitioned the district court for a writ of 
habeas corpus. A hearing was had thereon, the writ was 
awarded, and he was discharged. While that matter was 
pending before the district court the county attorney filed 
a transcript of the proceedings before the county judge 
upon the petitioner's preliminary examination on the 
charge of forging and uttering the forged instrument, and 
immediately upon his discharge under the writ of habeas 
corpus lie was again arrested, or taken into custody by 
the state, pending a hearing upon a motion which had 
been filed by the county attorney in the district court to 
increase the bond theretofore fixed by the examining 
magistrate to a sum sufficient to secure his attendance 
at the next term of the court to answer to the complaint, 
and also to require other and further sureties on the bond.  
The petitioner filed objections to the jurisdiction and to 
the competency of the judge then presiding in the district
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court, which at that time was in session, and thereupon 
the hearing upon the motion or motions alve mentioned 

was continued until such a time as the other judge of that 

district could reach Fremont, pending which time the 

presiding judge ordered the petitioner to give an addi
tional bond of $1,500, which he failed to do, and imme
diately thereafter commenced this proceeding.  

Counsel for the petitioner strenuously contend that the 

order of the examining magistrate fixing the amount of 

the petitioner's bond, and approving the surety thereto, 
was a final order which rendered the whole matter res 
judicata, and the district court was without power or an

thority to increase the amount of bail or require the giv

ing of additional security. We think this contention is 

5eside the mark. It appears from the application in this 

ase that the petitioner stands charged before the district 

ourt for Dodge county with the commission of a bailable 

offense, and we are of opinion that the state, by rearrest

ing the defendant and taking him from the custody of his 

surety upon the bond fixed and approved by the examin.  

ing magistrate, has released the surety thereon. Therefore 

the petitioner is now before us charged with a bailable 

offense against the criminal laws of this state, without 

bond.  
It is provided by section 358 of the criminal code re

lating to habeas corpus that, "When the said judge shall 

have examined into the cause of the caption and deten

tion of the person so brought before him, and shall be 
satisfied that the person is unlawfully imprisoned or de

tained, he shall forthwith discharge such prisoner from 

said confinement. And in case the person or persons 

applying for such writ shall be confined or detained in a 

legal manner, on a charge of having committed any crime 

or offense, the said judge shall, at his discretion, commit, 
discharge, or let to bail such person or persons, and if the 

said judge shall deem the offense bailable, on principles 

of law, he shall cause the person charged as aforesaid to 

enter into recognizance, with one or more sufficient securi-
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ties, in such sum as the judge shall think reasonable, the 

circumstances of the prisoner and the nature of the offense 

charged considered, conditioned for his appearance at the 

next court where the offense is cognizable; and said judge 
shall certify his proceedings, together with the recogni

zance, forthwith, to the proper court; and if the person or 

persons charged as aforesaid shall fail to enter into such 

recognizance, he or they shall be committed to prison by 

such judge." Having examined the showing made upon 

this application in compliance with the provisions of the 

section above quoted, we are of opinion that it is our duty 

to require the petitioner to appear at the next term of the 

district court for Dodge county to answer to the charge 

there lodged against him; and we are of the further opin

ion that under all the circumstances of this case the 

amount of his recognizance should be, and is hereby, fixed 

at the sum of $4,000.  
It is therefore ordered that the petitioner's application 

to be discharged from custody be, and the same is hereby, 

denied; and he is remanded to the custody of the sheriff 

of Dodge county to answer to the charge contained in the 

complaint lodged against him in the district court for that 

county, and upon his giving a suitable recognizance in the 

sum of $4,000, with surety to be approved by that court, 
or any judge thereof, the petitioner will be released; but 

upon a failure to give such recognizance he shall be com

mitted to the jail of Dodge county and there remain to 

await the further action of the district court, or until 
such time as he shall be lawfully discharged from custody.

JUDGMENT ACCORDINGLY.
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WILLIAM N. HUNTER, APPELLEE, V. CORA MAY BUCHANAN, 

APPELLANT; WARREN D. TIBBITS ET AL., APPELLEES.  

FILED JUNE 29, 1910. No. 16,046.  

1. Insane Persons: SALE Or LAND TO PAY DEBTS. A sale of real estate 

by a guardian of an insane ward, under license for the purpose 

of paying debts due from the ward, is a proceeding in rem, and 

not adverse to the interests of the ward.  

2. - : - : NOTICE. In such cases the provisions of section 49, 

ch. 23, Comp. St. 1909, do not require the service of the notice of 

the application for a license to be made upon the insane ward.  

3. - : - : APPROVAL OF BOND: COLLATERAL ATTACK. Where a 

license was legally issued for the sale of the real estate of an 

insane ward, the property sold for its value, the sale confirmed, 

deed made, and the proceeds duly accounted for by the guardian, 

the sale will not be held void upon collateral attack for the sole 

reason that the guardian's bond required by section 54, ch. 23, 

Comp. St. 1909, made to the judge of the district court, was not 

formally approved by such judge.  

4. -: GUARDIAN AD LITEM: DUTIES: APPEAL. The duties of a 

guardian ad litem duly appointed by a court to defend the inter

ests of an insane ward do not necessarily terminate with the 

decision of the case in which he was appointed, but he has 

authority, in a proper case, to appeal said cause to the court of 

last resort.  

APPEAL from the district court for Otoe county: 

HARVEY D. TRAVIS, JUDGE. Affirmed.  

W. F. Moran, for appellant.  

Paul Jessen and E. F. Warren, contra.  

REESE, C. J.  

The facts in this case, as shown by the pleadings and 

evidence, may be briefly stated as follows: In 1891 Cora 

May Buchanan was the owner in fee of lots 1 and 2, in 

block 3, in Gray's addition to the village of Syracuse, 
Otoe county, in this state, and was managing and control

ling her own property. There was a small house on lot 2.
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Lot 1, a corner lot, was vacant. Desiring to build a house 
on lot 1, she applied to W. E. Page, a lumber dealer in 
Syracuse, for the loan of sufficient money for the con
struction of the house, or that she he furnished with the 
material necessary for that purpose and for which she 
could pay a part of the purchise price. A contract was 
entered into and the material furnished and for which 
she made a partial payment, but much less in amount 
than what she had promised and doubtless thought she 
could pay. The material was furnished and the house 
partly constructed. Mechanics' and laborers' liens ac
cumulated, which were canceled by Page until he had 
invested in the property between 8880 and $900, and 
which were claims against Mrs. Buchanan and largely, 
if not entirely, against the property. In the meantime 
Mrs. Buchanan had become insane and not competent to 
transact her own business or manage her property or 
affairs, nor had she the means whereby the indebtedness 
could be paid or her house completed. Her mother, Mary 
A. Tibbits, and her three brothers, Emery D. Tibbits, 
Arthur ). Tibbits and Warren ). Tibbits, were residents 
of Otoe county, and were her only prospective heirs and 
the only persons interested in her personal or financial 
welfare; she heing a widow and childless. Her father 
was decetwed and she had no near relatives save those 
above naiied. She was placed in the hospital for the in
sane near the citY of Lincoln, where she now is, with no 
prospect of recovery. Soon after her failure to complete 
her house on lot 1, and on the 30th day of July, 1902, Em
ery D. Tibbits, one of the brothers above referred to, was 
duly appointed her guardian by the county court of Otoe 
county, lie having qualified as required by law, and en
tered upon the discharge of his duties as such guardian.  
Subsequently thereto he made his application to the 
judgre of the district court for Otoe county for license to 
sell lot 1 for the purpose of paying the liens upon the 
property, alleging that its value was $800. The county 
commissioners gave their approval of the proposed sale,
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the license was granted, bond was given by the guardian, 

and the lot sold to W. E. Page for the sum of $723, the 

sale confirmed and deed executed. The price for which 

the lot was sold was applied to the payment, in part, of 

Page's claims; the unpaid remainder was canceled by 

him, so that the real results of the sale were more than the 

value of the property. The only alleged defect in this 

proceeding was the failure to serve notice on Mrs. Bu

chanan, and it is claimed that for that reason the sale was 

void. This presents the question as to whether such no

tice was essential to the jurisdiction of the court granting 

the license.  
In support of the contention that such notice was neces

sary to confer jurisdiction and that the sale without it 

was void, we are cited to Myers v. McGavock, 39 Neb. 843.  

In that case the guardian applied for a license to sell the 

real estate of his minor wards for the purpose of raising 

funds to be used in their maintenance and education, and 

the contention was made that the sale was void for the 

reason that the notice of the application was not served 

upon the wards. That contention was based on section 

49, ch. 23, Comp. St. 1909 (Ann. St. 1909, sec. 5418), 
which is as follows: "A copy of such order shall be per

sonally served on the next of kin of such ward, and on all 

persons interested in the estate, at least fourteen days 

before the hearing of the petition, or shall be published 

at least three successive weeks in such newspaper circula

ting in the county as the court shall specify in the order." 

The court, by a commissioner, held that, as the proceeding 

had for its object the maintenance and education of the 

wards, and therefore for their benefit, it was not adversary 

and no notice as to them was necessary. It is true that 

the commissioner held in the opinion, by way of argu

ment, but not deciding any question involved in the case, 

that had the application been for any other purpose than 

the maintenance and education of the wards a different 

rule would have been applied and a notice would have 

been necessary. But this was purely dietum, and such
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holding was in no sense necessary to the decision of the 
case then pending.  

We have searched the statute in vain for any intima
tion of a rule different in one case from the other. It is 
provided in section 22, ch. 34, Comp. St. 1909 (Ann. St.  
1909, see .5392) that guardians, whether for minors or 
other persons, "shall pay all just debts due from the ward 
out of his personal estate and the income of his real 
estate, if sufficient; or if not, then out of his real estate, 
upon obtaining a license for the sale thereof, and dispos
ing of the same in the manner provided by law." The 
statutes confer jurisdiction upon the district court and 
the judge thereof to grant licenses to guardians to sell 
the real estate of their wards. If it is proper and legal to 
issue the license in a case brought for one purpose, it 
must be equally so in all, for the statutes make no distine
tion. As bearing upon the question upon whom the po
tice must be served, under the provisions of section 49, 
above quoted, reference might be made to section 109 of 
the same chapter, which provides: "All those who are 
next of kin and heirs apparent or presumptive of the ward 
shall be considered as interested in the estate, and may 
appear and answer to the petition of the guardian, and 
when personal notice of the time and place of hearing the 
petition is required to be given, they shall be notified as 
persons interested according to the provisions respecting 
similar sales by executors and administrators, contained 
in this subdivision." Such are the "persons interested in 

the estate," referred to in section 49. We think it must 
be conceded that there is no direet provision of the statute 

requiring notice of the application to be served upon the 

ward.  
In Mohr v. Manierre, 101 U. S. 417, a question quite sim

ilar to this was under consideration by the supreme court 
of the United States. In that case the contention arose 

upon the alleged failure of the guardian of an insane 
ward to publish notice in the manner provided by the 
statutes of Wisconsin, some claiming that the notice was,
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and others that it was not, published for the full period 

required by the statute. In writing the opinion Mr. Jus

tice Field said: "We shall assume, however, that the 

notice was not published for the full period prescribed, 

and the question for consideration is whether such omis

sion, all other requisites of the statute having been com

plied with, rendered the order of the court invalid as 

against the plaintiff Mohr, the then lunatic; or, in other 

words, whether such publication was essential to the 

jurisdiction of the court to grant the license to sell." 

After stating the statute and discussing the subject at 

some length it is said: "It is apparent from these sec

tions that the publication of notice of the hearing is only 

intended for the protection of.parties having adversary 

interests in the property, and is not essential to the juris

diction of the court. It may be dispensed with if the 

parties having such interests consent to the sale. The 

consent could not be signed by the lunatic, for he, by his 

condition, would be incapable of giving a consent; and 

yet upon the others' consent, the. court could proceed to 

act without notice to him. Nor, indeed, was there any 

reason why publication of notice should be made for other 

parties than those who held adversary interests. The 

lunatic could not be affected by such publication any 

more than by his consent. The application of the guardian 

to the county court was required by the law only as a 

check against any improvident action by him. There was 

nothing in the nature of the proceedings which required 

a notice of any kind, so far as the rights of the lunatic 

were concerned. The law would have been free from ob

jection had it simply authorized, upon the consent of the 

court, a sale of the lunatic's property for the payment of 

his debts. The authority of the court in that case, as in 

this, would have existed to license the sale whenever it 

appeared that the personal estate of the lunatic was in

sufficient to pay his debts, and that a sale of his real 

property was necessary for that purpose. There is no 

charge of fraud in the action of the guardian, nor is it
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suggested that the property sold did not bring a fair 
price. The simple question is whether, as against the 
lunatic, the license to sell was invalid for insufficient 
publication of notice of the hearing, the same being, as 
already stated, required only for the protection of other 
parties interested in the estate. The decision of this court 
in Grignon's Lessee v. Astor, 2 How. (U. S.) *319, to 
which we have already referred, would seem to be decisive 
on this point. Indeed, it goes beyond what is required 
for the affirmance of the judgment here." 

The case of Liickel v. Hicks, 19 Kan. 578, cited in 
Myers v. McGavock, supra, is not in point in that case 
nor in this, to the extent that the question there was as 
to the proceedings of an administrator in the sale of real 
estate under the statutes of that state in the matter of 
giving notice. The question arose as to whether the sale 
of real estate by an administrator was not a proceeding 
in rem? Judge Brewer, in writing the opinion, says: 
"An examination of the authorities discloses a wonderful 
disagreement"-citing a number of cases holding that 
they do. He, however, gives his adherence to the opposite 
view, apparently, that, upon the death of the owner of 
real estate, the title and possession pass immediately to 
his heirs; that it is not sold as of course, but only when 
necessary to pay the debts of the deceased; that until 
that fact is judicially established the heirs may not he 
divested of their title, and before one is divested of title 
to property he ought to have his day in court.  

In Scarf v. Aldrich, 97 Cal. 360, the statute required 
the order of the sale of the ward's real estate to be "per
sonally served on the next of kin of the ward, and upon 
all persons interested in the estate," etc. (which is identi
cal with the statute in this state), or the publication 
thereof for three successive weeks. It was contended that 
by reason of a defective notice the sale was void. It was 
also contended that proceedings by a guardian for the 
sale of his ward's land were adverse to the ward, and that 
a substantial compliance with the statute was a pre-
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requisite for obtaining authority to proceed. Upon this 

part of the case the court said: "Respondent's principal 

error lies in the first part of his contention, viz., that 

the proceedings are adverse to the ward; for in fact the 

proceedings are by the ward and for his benefit. Our 

statute does not require that notice shall be given to or 

served upon the ward, thus emphasizing what is apparent 

from the nature and object of the proceeding, and clearly 

distinguishing it from a proceeding by an administrator 

to sell the real estate of the intestate to pay debts, which 

is clearly adverse to the heir, and therefore a valid and 

sufficient notice to the heir is essential to give the court 

jurisdiction over him as party to the proceeding. But 

in the case of guardians' sales, the minor is in court by the 

filing of the petition, and submits his property to the 

jurisdiction and order of the court. An order for the 

sale of the property is not an order against or adverse to 

the minor, but is a granting of his request. It is not a 

judgment in personm, but operates only on the property, 

and is therefore in rem." See, also, Agricultural Ins. Co.  

v. Barnard, 96 N. Y. 525.  

In 21 Cyc. 125, it is said in the text: "In many juris

dictions it is held that in the absence of a statutory re

quirement notice is not required to be given upon appli

cation for the sale of the land of minors"-citing cases 

from a number of states. It must be conceded that, aside 

from the holdings of the court in this state,. there is, to 

use the language of Judge Brewer in Mickel v. Hicks, 

supra, "a wonderful disagreement" of authorities. It is 

true, we think, that practically all agree that if a proceed

ing by a guardian to sell real estate of his ward is not 

adversary, but in the nature of a proceeding in rem, and 

the statute does not in terms require the notice to be 

served upon the ward, the failure to cause such notice to 

be served will not render the sale invalid. Many of the 

courts have held that the application to sell real estate by 

an administrator is an adverse proceeding, while a similar 

application by a guardian to sell the land of his ward is



Hunter v. Tm hanan.  

not, but we do not call to mind any case holding the re
verse, the reasons given being substantially as stated in 
Mohr v. Mainierre, 101 U. S. 417, herein above referred to.  
In this state it has been heretofore held in at least two 
cases that an application by an administrator to sell real 
estate belonging to the estate of which he is such admin
istrator is not an adversary proceeding, but in rem. Mo
Clay v. Foxworthy, 18 Neb. 295, and Schroeder v. Wilcox, 
39 Neb. 136, which are followed and approved in Brusha 
v. Phipps, 86 Neb. 822, decided during the present term 
of this court. Such being the rule adopted in this juris
diction, it follows with the stronger reason that it must 
be held to apply to the sale in question, and that it was 
not void. We therefore hold that the sale of the lot re
ferred to as lot 1 was valid and transferred the title 
thereto to the purchaser.  

The attack made upon plaintiff's title to lot 2 is upon 
the ground that the bond of the guardian given to the 
judge of the district court in connection with the applica
tion for license to sell said lot 2 was approved by the 
clerk of the district court, and not by the judge, as re
quired by section 5423, Ann. St. 1909 (Comp. St. 1909, 
ch. 23, sec. 54), and that for that reason the sale of said 
lot was void. In support of this contention the case of 
Bachelor v. Korb, 58 Neb. 122, in connection with a nuim
ber of decisions of other courts, is cited. So far as the 
record shows, every essential step in the proceeding, ex
cept as to the approval of the bond, was regular and in 
strict accordance with the requirements of the statute.  
With the exception of the testimony of E. F. Warren, 
Esq., who was the attorney for the guardian in the ap
plication for license to sell, the record is bare of any facts 
in connection with what occurred at the time the bond 
was approved. Mr. Warren stated frankly upon the wit
ness stand that, as the transaction occurred some three 
or four years before the giving of his testimony, his mem
ory was not clear upon the subject. He was asked to 
give his best recollection of the transaction. His answer
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was: "As I recollect this proceeding, I came into court 
when Judge Jessen (judge of the district court) was on 

the bench. It was in the morning. I then presented to 

him the papers in the case, together with the bond for 

signature, and that he was busy hearing some other mat

ters, and he said to take it to the clerk of the court. Now, 

that is my recollection of the way that was. Of course, as 

I said before, I wouldn't swear to it, because that was 

about three or four years ago," and that he then took the 

bond to the clerk. There is no showing in the record that 

the district court was not in session on the date of the 

approval of the bond, and we must assume that Mr. War

ren's recollection in that particular was correct. Had 

he been mistaken, the attorney representing the opposite 

side of the case would certainly have shown it; the rec

ords being at hand at the time. This being true, the act 

of the judge and clerk must be held to have been the ac

tion of the court, and the question arises, would this 

slight deviation render the whole proceeding void? The 

bond was made payable to the judge of the district court 

as required by law.  
In Bachelor v. Korb, supra, it is said, quoting from the 

opinion: "This bond was never presented to, nor in any 

manner approved by, the judge of said district court. It 

was, however, filed in the court and approved by the clerk 

thereof." So far as is shown by the decision, the court 

was not in session and the bond was filed in vacation with

out the knowledge or acquiescence of the judge, and wholly 

without his direction or approval, and the sale was held 

void. In this respect that case is to be distinguished 

from this and is no authority for holding the sale in this 

case void. In the course of the opinion the writer, at 

page 127, refers to the opinion written by himself in 

Myers v. MeGovock, 39 Neb. 843, and quotes from what 

is said at page 865, a part of which is as follows: "On 

the trial of the case at bar the defendants proved by the 

attorney who conducted the proceeding on behalf of the 

guardian that the bond was in fact presented to and ap-
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proved by the presiding judge. The fact of the approval 
of the bond, like any other fact, might be proved by the 
best evidence attainable. We are of opinion, however, 
that in this collateral proceeding the guardian's dee! 
could not be declared void because the bond filed for the 
purpose of obtaining the license to sell the real estate was 
not formally approved. Emery v. Vroo man, 19 Wis. *689; 
Pursley v. Hayes, 22 Ia. 11; Hamiel v. Donnelly, 75 Ia.  
93." 

We have examined the cases cited and find that they 
fully and without reservation sustain the reasoning of 
the commissioner in both the Bachelor v. Korb and Myers 
v. MeGavock cases, supra, and that by the reasoning and 
logic of both cases the sale in this case should be held 
valid. It may not be amiss to here state that the record 
and proofs as touching both sales involved in this in
quiry show that the utmost good faith has characterized 
every step taken by the two guardians (brothers of Mrs.  
Buchanan) and by the purchasers of the lots in question.  
In each case the property was sold for its full value, and 
her estate has received full and due credit and actually 
received the benefits of the amounts for which the lots 
were sold. There is no semblance of fraud on the part 
of any one connected with either of the transactions, and 
we the more readily affirm the decision of the district 
court.  

After this suit was commenced, the defendants, the Tib
bits, having failed to answer, a default was entered 
against them, including Warren D. Tibbits, the guardian 
of Mrs. Buchanan. The court then appointed Mr. W. F.  
Moran guardian ad litem, who filed his answer consisting 
of a general denial, and alleging a number of affirinative 
defenses. Subsequently the guardian and other members 
of the family obtained leave and answered, setting up 
the facts and in substance admitting plaintiff's equities.  
The guardian ad litem remained in the case, seeking to sup
port the title of the ward, and when the cause was deter
mined in favor of plaintiff took this appeal. Practically
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from the date of the filing of the answers by the general 
guardian and other presumptive heirs of Mrs. Buchauan 
there arose something of a contention between the general 
guardian and the guardian ad liten as to the right of the 
latter to maintain control of the defense and take this 
appeal. A motion to dismiss the appeal was filed 
in this court and overruled. At each step of the pro
ceedings the authority of the guardian ad litem has 
been questioned, as matter of law, and we are asked to 
decide the question as to the continued powers of such 
guardian. In 22 Cyc. 706, the subject of the powers of 
guardians ad litem is discussed and cases cited in sup
port of the text, but of which the limited time at our dis
posal will not permit a review. It must be sufficient to 
say that it is there shown that such guardian does not be
come functus officio by the rendition of a judgment or 
decree in the cause in which he has been appointed, but 

that he may take and prosecute an appeal therefrom. In 
all cases he should exercise care to subserve and conserve 
the interests of his ward alone. Wirth v. Weigand, 85 
Neb. 115.  

The judgment of the district court is in all things 

AFFIRMED.  

LETTON and SEDGWICK, JJ.  

We concur in the conclusion, but express no opinion as 
to the third point in the syllabus and the second point dis
cussed in the opinion.  

FAWCETT, J., dissenting.  

I am unable to reconcile the majority opinion with sec

tion 54, ch. 23, Comp. St. 1909, or with the construction of 
that statute so clearly and distinctly made in Bachelor v.  
Korb, 58 Neb. 122. The section of the statute reads: 

"Every guardian licensed to sell real estate, as aforesaid, 
shall, before the sale, give bond to the judge of the dis-
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trict court with sufficient surety or sureties, to be ap
proved by such judge, with condition to sell the same in 
the manner prescribed by law for sales of real estate, by 
executors and administrators, and to account for and dis
pose of the proceeds of the sale in the manner provided 
by law." 

In construing that statute in Bachelor v. Korb, the first 
three paragraphs of the syllabus read as follows: 

"(1) The provision of the statute (Comp. St. 1897, ch.  
23, sec. 54), requiring a guardian licensed to sell the real 
estate of his wards to give a bond to the judge of the dis
trict court, to be approved by such judge, is mandatory.  

"(2) The district courts are not invested with discre
tion to require or not a guardian appointed in this state, 
when licensed to sell lands in this state of his wards, to 
give the bond required by said section 54.  

"(3) Such a guardian's sale of the lands of his ward 
is void unless, before such sale, the guardian executes the 
bond required by said section 54. The judge of the dis
trict court granting the license must be the obligee in the 
bond, and it must be approved by such judge." 

It is not disputed that the district judge'did not ap
prove the bond. The uncontradicted evidence shows that 
the attorney for the guardian tendered the bond to the 
district judge while he was upon the bench hearing a case, 
and that the judge, without even looking at the bond, 
directed counsel to take it to the clerk. The bond was 
taken to the clerk and by him approved. In my judg
ment, and under the rule announced in Bachelor v. Korb.  
the bond was absolutely void. It will not do to say that 
the action of the judge while upon the bench, in directing 
the attorney to take the bond to the clerk, was an ap
proval by the court. If the statute permitted the approval 
of such bond by the court, I think it is clear that that 
would have been sufficient. But the court is not given 
the power to approve such bond. The bond must run to 
the district judge and must be approved by him as judge, 
and not when sitting as a court. Such a proceeding is
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purely statutory and the statute must be literally com
plied with. The fact that the purchaser acted in good 
faith and paid a full consideration for the property can
not avail him anything. He was bound to know that the 

guardian had no authority to make the sale. In the eighth 
paragraph of the syllabus in Bachelor v. Korb, we held: 
"The rule of caveat emptor applies to a purchaser at a 
guardian's sale of the real estate of his ward." 

In Veeder v. McKinley-Lanning Loan & Trust Co., 61 
Neb. 892, Bachelor v. Korb, supra, is cited with approval 

and quoted from as follows: "The rule of caveat emptor 

applies to a purchaser at a guardian's sale of the real 
estate of his ward. * * * But the defendants in 

error, though they may have paid a valuable considera

tion for this real estate, are not innocent purchasers of 

it. One who purchases real estate at a guardian's sale, 
or purchases from the vendee of that sale, must take no

tice at his peril of the authority of the guardian to make 

the sale. The doctrine of caveat emptor applies to pur

chasers at guardians' sales." 
In Neary v. Neary, 70 Neb. 319, we again put the seal 

of our approval upon Bachelor v. Korb in the following 

language: "The cases of Bachelor v. Korb, 58 Neb. 122, and 

of Veeder v. McKinley-Lanning Loan & Trust Co., 61 
Neb. 892, are instructive cases upon the doctrine followed 

in this state." 
If I could see any way to affirm the judgment in the 

case at bar without doing violence to the statute and to 

our former holdings, I would be glad to do so. l3ut, how

ever unfortunate the situation of the purchaser at the 

guardian's sale may be, the court, in my judgment, is 

powerless to give him any relief in this case.

22
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VALERIA W. COAD, APPELLANT, V. MARK M. COAD, AP
PELLEE.  

FILED JUNE 29, 1910. No. 16,081.  

1. Marriage: CIviL CONTRACT: RULEs APPLICABLE. The contract of 
marriage being a civil contract, the rules to be applied thereto 
must be, to a great extent, the same as are applied to other con
tracts.  

2. - : ESTOPPEL. If one party to such relation induces the other 
to believe, in good faith, that the contract is made and is binding, 
the law will hold the party taking such advantage to the full 
terms of the agreement as In other cases.  

3. - : - . Subject to the terms of the contract, the acts and 
conduct of the parties, if one party to the agreement is known 
by the other to rely, in good faith, upon the validity and binding 
force of such contract of marriage, the other party will be bound 
by it.  

4. : CoinioN LAW MARRIAGE. Proof of a common law marriage, 
if sufficient to establish the relation, will sustain an action for 
divorce and alimony to the same extent as though the mar
riage were solemnized in strict accordance with law and usage.  

5. - : EVIDENCE. While the mere fact of the repeated indulgence 
in sexual intercourse Is not of itself conclusive proof of the 
marriage relation, yet such fact is always a proper subject for 
consideration in connection with and after evidence of the agree
ment to enter, in prawsenti, into the matrimonial state.  

6. - : PRESUMPTION. When there is evidence of an agreement of 
marriage, valid at common law, and the proof of continued sex
ual intercourse is unquestioned, the law will presume the acts 
of the parties to have been lawful and in accordance with the 
well-recognized rules of good morals and social duty, rather than 
that they were criminal and in violation of good morals and 
social obligations, as the law does not presume that people inten
tionally do wrong.  

7. - : EvIDENCE. Where the evidence as to the fact of the entry 
into the relation of husband and wife by present agreement is 
conflicting, the subsequent conduct and actions of the party 
sought to be charged may be considered as circumstances tend
ing to throw light upon the question of the truth of the allega
tion that such contract was made.  

8. - : - . The evidence, referred to at some length in the
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opinion, is examined, and it is held that the actions and conduct 
of defendant in connection with his letters, written to plaintiff, 
tend more strongly to establish the status of husband and wife 
than that of the criminal relation of libertine and mistress.  

9. - : - . The letters and correspondence between the par
ties subsequent to the alleged entry into the marriage relation 
_o not contain, in direct terms, any reference to the contract or 

relation, nor did either party, in terms, hold out or reprcscnt 
to the community at large that such relation existed. It was 
testified to by plaintiff, and denied by defendant, that their con
duct in that behalf was by mutual agreement and at the request 
of defendant, based upon reasons which were satisfactory to 
plaintiff and to which she assented. This, if true, would suf
ficiently explain the conduct of the parties in that respect. The 
conduct of the parties tended strongly to support the contention 
of plaintiff.  

10. - : - . Under all the evidence it is held that the mar
riage relation exists between the parties, and that plaintiff is 
entitled to a divorce and reasonable alimony.  

APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Rev8rsed and decree en
tered.  

Price & Abbott and George L. Loonis, for appellant.  

Isaic E. Coigdon, W. J. Coad and Hall, TBoods & 
Pound, contra.  

REESE, C. J.  

This is an action for divorce and alimony. It is alleged 
in the amended petition that on the 1st day of January, 
1905, plaintiff and defendant "entered into a contract 
of marriage, whereby plaintiff and defendant entered into 

the relation of husband and wife," neither being under 

any disability, and that that relation has existed between 

them from that date hitherto. Such facts are stated in 

the petition as, if sustained by the evidence, would consti

tute a common law marriage and entitle plaintiff to a 

divorce. It is averred that defendant is the owner of 

property in this state of the value of $800,000, and that
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plaintiff is without means. The averments of the petition 
need not be stated with any greater particularity. The an
swer of defendant is a general denial. A trial was had in 
the district court involving the examination of a great 
number of witnesses, the evidence being presented here 
in a bill of exceptions of over 600 pages. The trial re
suited in a finding and decree in favor of defendant, and 
plaintiff appeals.  

The real, and practically the sole, issue upon which the 
determination of the cause depends is as to whether or not 
there was such an agreement and contract between the 
parties, followed by cohabitation, etc., as to create what 
is termed a common law marriage. If that relation ex
isted at any time, it has not been dissolved,. and, under the 
evidence as to the subsequent conduct of defendant, plain
tiff would be entitled to a decree in her favor. If, how
ever, that relation did not in law exist, the decree against 
her will have to be affirmed.  

The law governing common law marriages is pretty well 
settled in this state by our former decisions and will not 
be herein discussed with the view of throwing mny new or 
further light upon the subject. We need oily refer to 
the following among other cases: Gibson v. Gibson, 
24 Neb. 394; Olson v. Peterson, 33 Neb. 358; Bailey 
v. State, 36 Neb. 808; University of 1ichiyan v. Mc
Guekin, 62 Neb. 489, 64 Neb. 300; Eaton v. Eaton, 
66 Neb. 676, annotated in 1 Am. & Eng. Ann. Cas., 
199; Sorensen v. Sorensen, 68 Neb. 483, 490, 500, 509.  
Marriage being a civil contract, the rules to be ap
plied must be, to a great extent, the same as are 
applied to ordinary contracts. Hence, if one party to 
such relation induces the other to believe in good faith 
that the contract is made and binding, the law will hold 
the party taking such advantage to the full terms of the 
agreement, as in other cases. So, if one party to the 
agreement is known by the other to rely upon the con
tract in good faith and that it is binding, the other party 
will be bound by it. This, of course, must depend upon
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what is said and done, the same as in other cases. Proof 

of a common law marriage is sufficient to sustain an 

action for divorce and alimony. A common law mar
riage, while criminal under our statutes, is just as valid a 

marriage as if solemnized under all the forms of law, 
usage and custom, and is followed by exactly the same 

results. While the mere fact of the indulgence in the 

sexual intercourse and relation is not of itself conclusive 
proof of the marriage, yet it is always a proper subject 

for consideration after evidence of the agreement to enter 

into the matrimonial relation. Again, where such pre

sumption may arise, the law will always presume that 

the acts of persons are lawful and that the commission of 

crime was not intended. If, under the circumstances 

shown, a person may have acted from motives of morality 
and purity, the presumption in favor of such motives will 

prevail, as the presumption is that people do not inten

tionally do wrong. These propositions are so well estab
lished that no citations are deemed necessary.  

The evidence in this case established beyond dispute or 

conflict that after the first day of January, 1905, de.  
fendant very frequently went to the house of plaintiff, 
who resided with her widowed mother, in Omaha, and 
that no kind of formality in his visits was observed, and, 
when there, his actions and conduct were as free and in

formal and homelike as that of any husband; that plain

tiff and her mother were in straitened financial circum

stances, and that finally he caused their removal to Lin

coln where they were placed in his own house, and the 
relations between them continued as before; that during 

the whole time he furnished money to aid in the expenses 

of the household; that neither party ever held the other 

out to the public, or even to their most intimate acquaint

ances and friends, as wife or husband, nor did they in 

their voluminous corkespondence ever refer to each other 

in that light, yet the general terms used were often en
dearing and affectionate. Upon these two propositions 
it is testified by defendant that their relations were at
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all times meretricious and that they had existed long be
fore the date named. This is denied upon the part of the 
plaintiff, and she insisted on the witness-stand that their 
relations were never criminal, and did not exist at all 
until after the date referred to. She also testified that 
the alleged marriage was kept secret at the special in
stance and request of defendant, for reasons which were 
assigned by him and which were by her deemed reasonable, 
but particularly because it was in accordance with his 
request and to which, for that reason, and having faith 
in him and his assurances, she agreed. The bill of excep
tions contains about 20 letters from defendant to plain
tiff written during the year 1904, the last date being 
in the latter part of December of that year and just prior 
to the time when the plaintiff and her mother testified 
that the contract of marriage was entered into. There 
are five letters written in the fall and winter of 1903. It 
is to be remembered that at the time of the commence
ment of this correspondence plaintiff was the lawful wife 
of a Mr. Hoover, but they failed to agree, were separated, 
and an action by plaintiff for divorce was then pending.  
The decree of final divorce was entered March 6, 1904, 
and was doubtless aided in a financial way by defendant.  

The letters written in 1904 abound in expressions of 
friendship and affeTction, but cannot be here set out at 
length. A few selections may be made from the closing 
portions of some of them. In the letter of January 13, 
1904, to "My Dear Val," he closes with, "Good bye my 
dear girl, be good to yourself till I see you again. From 
your cousin If. M. C." February 9: "My Dear Val * * * 
I wish you would write me as soon as you can. Give my 
regards to the folks. Hoping to hear from you soon, I am, 
your devoted friend." March 6: "My Dear Val * * * 
May sweet memories around your heart entwine leaving 
a place for a friend of Old Lang Sine (Auld Lang Sync)." 
March 19: "My Dear Val * * * I am your loving 
friend." April 12: "My Dear Val * * * I will bid 
you good bye and hoping to see you at the earliest op-



VOL. 87] JANUARY TERM, 1910. 295 

Coad v. Coad.  

portunity I am as ever your dear old friend and sweet

heart." April 30: "My Dear Valeria * * * I want 

to see you very bad. I hope your dear old father is get

ting better and that he may be able to get well. Give my 

regards to the folks and with best love to yourself, I am, 

sincerely yours." May 10: "My Dear Val * * * Good

bye Darling. Be good to yourself my dear. Hoping to 

hear and see you soon, I am, sincerely yours." May 23; 

"My Dear Val * * * In hopes to get that long letter 

very soon telling me about everything and that you have 

got almost well. I close for the present with many kind 

wishes. I am, your sincere friend and lover." July 7: 

"My Dear Val * * * I hope this will find you in bet

ter health and spirits and that you are improving in 

every way. I will inclose you a check in this letter of 

50. I hope it will help to relieve you in your distress.  

Hoping (to) have the pleasure of seeing you soon, I am, 

your sincere friend and sweetheart." This must be suffi

cient to show the trend of defendant's letters prior to the 

date of the alleged contract of marriage. It may be 

said-is said, in effect, by defendant-that these are the 

letters of a libertine to his mistress. We have read them, 

as well as many others written prior to January 1, 1905.  

and have been unable to find a single word which neces

sarily implies an impure thought or reference. We can

not believe they were so intended, nor that any part of 

them can be rightfuly so construed.  
The history of the case shows that plaintiff's father 

and mother were Germans, and, as many do, they kept 

intoxicating liquors in their home; that during the early 

days of this state they kept a hotel in Sidney, and, in 

connection with it, a saloon. At that time plaintiff was 

a little child. Defendant had a ranch near Sidney, and 

patronized the hotel and thus became acquainted with the 

family. Plaintiff's father finally closed out his business, 

removed to Denver for a time, and then to Omaha, where 

again they met and the acquaintance was renewed. Plain

tiff was then the wife of Hoover, but a separation had
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taken place. Her father was in poor health-probably 
drinking heavily-and the family were not living in af
fluence. Phiintiff's father became bedridden, and, after 
lingering a long time, died. Plaintiff's health had failed 
her and her prospects of long life were not promising.  
With the aid of 8100 furnished by defendant she went to 
Denver for treatment, going to the home of an aunt, and 
while there defendant visited her. From his testimony 
it is very apparent that plaintiff was in a precarious con
dition, her prospects of recovery being very remote. Soon 
thereafter the death of plaintiff's father occurred, which 
required her immediate return to Omaha for the purpose 
of attending the funeral. She appears not to have re
turned to Denver.  

Plaintiff testified that prior to the 1st day of January, 
1905, defendant upon several occasions proposed mar
riage, but that she did not agree thereto, owing to the con
dition of her health and her financial embarrassments, not 
as an absolute refusal, but deferring the consideration of 
the subject until conditions and prospects became more 
favorable. This he as positively denies. She and her 
mother both testify that lie came to their house on the 
1st day of January, 1905, and proposed immediate mar
riage. Plaintiff testified that the proposition was first 
made to her in the absence of her mother who was in the 
kitchen preparing the evening meal; that she was urged 
to agree to it, and that the contract should be made be
tween them without the intervention of a clergyman or 
other officer authorized to solemnize marriages; that to 
this she at first objected, but, upon his assurance that 
such a marriage would be valid, she consented, and they 
together went into the room where plaintiff's mother was, 
when defendant repeated to both his statement, and that 
they were thereby imarried; that plaintiff's mother ob
jected to the proceeding, but upon the assurance of de
fendant-that such an agreement was valid, and the declar
ation of plaintiff that such an arrangement was satis
factory to her, her mother yielded, saying they were both
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old enough to know their own business and she would no 

longer object; that the contract was thereupon ratified 

by them, and by a kiss administered to each by defendant 

the matter was considered settled; that defendant re

mained there that night occupying a room and bed with 

plaintiff; that he was absent a portion of the next day, 

telling them before leaving where he was going and that 

lie would return later in the day; that he did return and 

remained during the night as before, and from that time 

on his visits were of the same character, his conduct be

ing as a member of the family, contributing to its neces

sities, and occupying the room and bed with plaintiff as 

her husband. The testimony of plaintiff's mother coin

cides with that of plaintiff as to all that occurred after 

the entry into the kitchen by plaintiff and defendant.  

Another witness, disinterested, testified to seeing defend

ant at the rooms of plaintiff and her mother on that day.  

The whole of this testimony is met by defendant with a 

sweeping and positive denial. He denies being present 

at the house of plaintiff on, or at any time near, the date 

named, and offers quite persuasive evidence in support 

of his denial. It is shown that about the 29th day of 

November previous he met with an accident on his ranch 

near Fremont by the fallitg of a horse upon which be 

was riding, resulting in the fracture of his clavicle 

bone, and by which he was confined to his room until the 

latter part of December, if not to a later date. It is 

shown, however, that he was sufficiently recovered to 

leave home for the state of Wyoming about the 8th of 

January. A number of checks, letters and telegrams, 
bearing date at Fremont, January 1 and 2, were intro

duced in evidence under the testimony of defendant that 

they were issued on the dates and at the place printed 

therein. Witnesses were also called who testified that 

from the time he received the injury until his departure 

for Wyoming he did not leave the rhnch, except on one 

or two occasions when he was absent but a short time, 

going to Fremont to consult his surgeon, one of which
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witnesses claimed to have been his housekeeper and act
ing as his nurse. However, a niece of defendant, who 
has been of his household continually for many years, 
whose testimony was taken by deposition and which hears 
upon its face the indelible stamp of candor and truth, was 
not interrogated upon that topic at all, and she was in a 
position to know as much, or possibly miore, upon the 
subject than any other, her testimony being linmited to 
the fact of defendant's injury in November, 1901, that 
the nurse above referred to took care of him, and that he 
left for his ranch in Wyoming "some time in January, 
1905." The testimony of the alleged nurse does not im
press us as being in all things absolutely candid and 
truthful. It was given by deposition. She stated that 
at the time he left for the Wyoming ranch "he was all 
right, only his shoulder bothered him a little," but that 
he could use it for ordinary purposes. Did this case de
pend entirely and solely upon the oral evidence of plain
tiff, her mother, and the other witness, referred to as 
having seen him at their home in Omaha on the (late 
namued, we might, under the evidence offered by defend
ant, well hesitate to hold that there was a imarriage, but 
the claim that there was not is scarcely borne out by de
fendant's subsequent conduct. It is shown, and not de
nied, that after said time his attentions to plaintiff and 
her mother, his apparent care and solicitude for their 
welfare, suffered no abatement.  

There are no letters in the bill of exceptions from 
defendant to plaintiff written during the year 1905, un
less the one iereinafter referred to, dated January 18, 
was written in that year, 1lt1ough it is apparent that 
many were written, and frequent payments of money 
were made to plaintiff to enable her to maintain the 
household. On the 2d of February, 1906, he wrote her 
as follows: "Fremont, Neb., February 2, 1906. V. W.  
Allenspach, 703' North 16th street, Omaha, Neb. My 
Dear Val. I just got home last night. Will be down in 
a couple of days when I get things straightened up here.
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We are fixing up horses to have a sale 26th this mo. and 

I am very busy now. In a few days I will have things in 

s1fape. I sent you a check last week for 25 before I left 

the springs. The springs helped me while I was there, 
but I am trouble(d) (with) sciatic rheumatism and that 

will take a different treatment to cure it. I will go down 

and see you the first opportunity. Hope yourself and 

mother are well. ' Give my regards to mother, also self.  

Hope to see you in the near future. I am, as ever yours." 

April 19 lie wrote as follows: "Fremont, April 19th, 
1906. V. W. Allenspach, 7061 North 16th Street, Omaha, 
Neb. My Dear Val. I will send you down something to

morrow if I don't go down myself. So be good to your

self and don't get restless if I am behind, as I am very 

busy just now. With love and kind regards to self and 

mother." On April 21, 1906, he wrote, referring to his 

last letter, saying he could not come that day as lie had 

to go to Lincoln to get carpenters started to finish the 

house; that he inclosed his check for 25 and would come 

over from Lincoln if he could; that the house was now 

empty and "I will have it finished right away now, so you 

can get in before the weather gets too warm. I will have 

them finish up the inside of the house first so you can get 

in right away. They can finish the outside after you go 

in. I will be down and talk it over with you soon as I 

can." On April 29 he wrote her at considerable length, 

describing his labors in Lincoln cleaning and painting the 

house, saying that if she did not keep chickens she could 

get "3 pr. month" for the barn, and stating the number of 

rooms in the house. He closed the letter with the follow

ing language: "Hoping to see you soon. Regards to 

mother and not for-etting you, dear, I am, yours very 

truly." On July 21 he writes: "I wrote you a few 

days ago to know if you wanted me to bring down the 

dog you spoke of, but did not get any answer from, and 

also that I would be down Saturday or Sunday, but I got 

a letter from William Coad yesterday saying he would 

be here this evening to see me on business, so I won't be
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able to get down until Monday, but I will be down Mo.  
sure. I have been doctoring all week and had to stay in 
bed two days. I have one pretty lame foot. Hoping to 
see you soon, I am, yours truly, M. M. Coad. If you get 
this in time drop me a line and let me know if you want 
me to take this dog down or not." 

These letters are all addressed to "V. W. Allenspach," 
but the complimentary address is to "My Dear Val" as 
before. The many orthographical errors have been cor
rected, otherwise we have aimed to be exact in copying.  
For want of time and to avoid extending this opinion to 
too great length many letters are not herein referred to.  
Such parts of the correspondence as have been omitted 
are equally free from improper or unseemly references, 
as are those set out. The question again presents itself: 
Do these letters impress one as those of a libertine to his 
mistress, or of a husband to a wife who would be pre
sumed to be interested in his personal affairs, his health, 
his aches and pains? True there is no reference to a 
marriage, nor to the married relation, and he has con
tinually addressed her by her former name. If the testi
mony of plaintiff that all this had been agreed upon in 
the first instance is to be believed, it furnishes a ready 
explanation, for she stated that it was feared by defend
ant that the correspondence might fall into other hands, 
and for business reasons he desired the marriage kept 
secret, and when the proper time came to make it known 
they would take the promised trip to Europe.  

We find but three letters from plaintiff to defendant in 
the bill of exceptions. One dated April 8, 1905, to "My 
Dear Mr. Coad," signed "As ever you know, yours, Val
eria"; another dated August 14, 1907, to "Our Dear Mr.  
Coad," signed "As ever, you know"; and the other of 
October 20, 1907, to "Dear Mr. Coad," and signed "Sine.  
Valeria W. Allenspach." They are devoted to business mat
ters and throw no special light upon the subject under con
sideration. That she has written many letters to defend
ant is clear by his letters to her and the testimony of the 
parties, but they have probably not been preserved.
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This being an equity case, this court is required to re

try the cause upon the evidence submitted and preserved 

in the bill of exceptions and "reach an independent con

clusion as to what finding or findings are required under 

the pleadings and all the evidence, without reference to 

the conclusion reached in the district court or the fact 

that there may be some evidence in support thereof." 

Code, sec. 681a,. While in cases where the evidence is con

flicting we may (and should) consider the findings of 

the district court (Vetherell v. Adams, 80 Neb. 584), yet 

the burden is, by appeal, placed upon this court to retry 

the case. That the evidence as to the specific contract of 

marriage is conflicting there can be no doubt, but that 

the sexual relations have existed between the parties to 

a great extent, at least after January 1, 1905, at the resi

dence of plaintiff by the procurement of defendant, and 

latterly, in the house of defendant, and that during the 

whole time he has contributed to the maintenance of the 

household, and that, when present, he has to quite an 

extent assumed the position of the controller of domestic 

affairs, is not to be doubted. His letters so indicate, and 

his reference to plaintiff's mother as "mother" would 

seem to indicate something of a recognition of the rela

tion insisted upon by plaintiff. From a consideration of 

the whole record we are unable to give a certificate of 

high moral character to either party, but when we con

sider, as the evidence shows, that defendant was an ac

quaintance of the family at the time when plaintiff was 

a child, that he, after the lapse of years, sought and ob

tained a renewal of that acquaintance, and from that time 

on pressed his attentions upon plaintiff, seeking to keep 

in touch with her and the family, apparently solicitous 

for their welfare, never being willing that their relations 

should be broken off, we are constrained to believe that 

his purposes were not of the baser sort. On January 18 

(year not given) he wrote to plaintiff as follows: "My 

1)ear Val. What in the world is the matter with (you).  

Are you sick, or have you gone to where your father was,
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or what is the delay in writing to me? I have written 
you three letters. Now, if you get this one, be sure and 
answer by return mail, as I am uneasy about you where
ever you are. Be sure and answer. This is written in a 
hurry as I am going to the office to-night, and if I don't 
hear from you I won't know what to think. If you are 
away you said you would write me, so be sure write, or 
wire me if you are in a hurry and can't write. Excuse this 
as I am in a big hurry. Hope to hear from you by return 
mail. From your friend M. A1. C." This may show in 
some degree the solicitude, often otherwise expressed, on 
the part of defendant for the well being of plaintiff, and 
that the desire for close relations were not all entertained 
by plaintiff. le was a man of mature years, neither in 
his youth nor dotage, and was not in any sense "cap
tured" by the wiles and blandishments of plaintiff.  

On the 13th day of June, 1907, defendant procured 
from plaintiff the execution of the following instrument: 
"Received of Mark 31. Coad, one hundred and fifty dol
lars ($150) in full settlement and satisfaction of any and 
all claims and demands of every nature and description.  
either of a business or personal nature, which I have or 
may claim against him. And I hereby acknowledge full 
payment for any and all real estate heretofore, or on this 
day deeded by me to Mark 31. Coad, and full satisfaction 
and release of each and every promise that he may have 
made to me in reference thereto, and in reference to anA 
other matter whatsover, and of any and every cause of 
action which I have or claim against him growing out of 
any promise made or anything said or done by him to 
me prior to date hereof. Dated this 13th day of June, 
1907. Valeria W. Allenspach." 

The testimony of the notary before whom this instru
ment was acknowledged was taken in court, by which 
it is shown that the paper was prepared by an attorney 
before its presentation for signature, the notary accom
panying defendant when lie went to obtain the signature.  
It was shown that, from the conversation then had, the
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subject of signing such instrument had been talked of 
before, but what was said was not nade known to the 
notary. At the time he and defendant were there plain
tiff declined to sign, and her mother became strenuous in 
her objections, and for some purpose stepped into the 
kitchen, when the door was closed by some one and 
locked, thus excluding her from further participation in 
the discussion. The notary was asked what conversation 
lie heard between defendant and plaintiff, or what de
fendant said to plaintiff "at the time while urging her to 
sign these papers." The answer was: "Well, the con
versation was a long one. They talked about the matter 
there for at least an hour, I should say, and he was in
sisting on her signing and she was objecting to it, and 
so was her mother. Her mother seemed to be more strenu
ous in the objection than her daughter, and she kept de
cining to sign, and asked me what I thought about it, 
and I told her I was not her attorney and did not care to 
advise her what to do, and Mr. Coad kept urging her to 
(10 it, and finally she said to him that her mother thought 
that they ought not to sign it, because her mother was 
afraid he was going to put her out of the house and would 
not support them. Her mother was in the kitchen pound
ing on the door, and making a loud noise, and Mr. Coad 
said, 'Haven't I always supported you?' or words to that 
effect, and she said, 'Yes, but mamma is afraid you will 

put us out of here and will not support us any more,' 
and he said, 'You need not worry about that. I will take 
care of you,' or words to that effect." Plaintiff testified 
at considerable length as to what occurred and her rea
sons'for affixing her signature, based upon the assurances 
of defendant and her confidence in him and his promises.  
We cannot see that this paper is entitled to very much 
weight or consideration. It is clear that it was reluc

tantly signed and with a reliance upon the promises of 
plaintiff that she "need not worry" and that he would 
"take care" of her. If the marital relation did exist, the 
instrument was void in so far as it might have sought to
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dissolve that relation, and voidable as to the real estate 
transactions which were concerned. Plaintiff and her 
mother both testified that defendant returned to the home 
where they lived and continued his sexual relations with 
plaintiff, occupying the room and bed with her for two 
nights. This is denied by defendant, but there are some 
circumstances which tend, though not strongly, to sustain 
them. Had a child or children been born, the result of the 
intercourse between the parties, we think no court would, 
or could, bastardize them under the evidence. They would 
have been held born in lawful wedlock and legitimate.  

We are persuaded that it would be against the law and 
its presumptions, as well as against public morals, to 
hold that the marital relations did not exist between the 
parties to this suit. The judgment of the district court 

is reversed, and a decree will be entered in this court 
finding that that relation does exist, and that plaintiff is 
entitled to and is given a decree of absolute divorce, that 

she is entitled to receive and is decreed to have judgment 

for $20,000 as her alimony in full, and that execution 
issue for the collection of the same, and that she have 
judgment for her costs in this case expended.  

JUDGMENT ACCORDINGLY.  

FAWCETT, LETTON and RooT, JJ., dissent from the ma
jority opinion in this case.  

At the outset it may be said the defendant's testimony 
convicts him of such shocking immorality that he is en
titled to no other relief in a court of equity than the evi
dence taken all together compels that court to grant. On 
the other hand, exact and impartial justice demands that, 
if the evidence does not establish the plaintiff's cause of 
action, she should take nothing by her writ simply for the 
reason that the defendant has violated the laws of God 
and of man. The testimony proves that the plaintiff, pre
ceding her marriage to Col. Hoover in 1901, was a suc-
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cessful business woman; that for some reasons her rela
tions with Hoover were unsatisfactory, so that in the 

spring of 1902 they separated and were finally divorced 
in March, 1904. In the meantime the plaintiff and Col.  
Hoover engaged in litigation for a divorce, the one party 
prosecuting a suit in Douglas county, and the other a 
similar suit in an interior county.  

In the summer of 1902 the plaintiff met the defendant 
at Fremont; shortly thereafter he gave her 410, and fol
lowed this donation with gifts of ,umis of money of from 
$10 to $100, aggregating many hundreds of dollars. The 
plaintiff accepted this money without any protest or 
scruple, and plunged into a voluminous correspondence 
with her aged admirer. Whether this pursuit culminated 
in a marriage depends upon the truthfulness of the 
testimony that January 1, 1905, the defendant was pres
ent in Omaha, then and there entered into a common law 
marriage with the plaintiff, and remained in that city for 
three consecutive days. The testimony to sustain such 
a finding is referred to in the majority opinion. Opposed 
to this we have the defendant's positive denial that he 
was present in Omaha upon that day or that lie ever en
tered into any such arrangement with the plaintiff, and 
in this connection it should be remembered that the 
plaintiff made the defendant her own witness and thereby 
vouched to the court for his credibility. The record fur
tlier discloses that the defendant during the latter part 
of December, 1904, and until January 8, 1905, was con
fined to his home near Fremont about 35 miles from 
Omaha. The physician who treated Coad for a broken 
collar bone during this period testified that subsequent to 
January 2, 1905, the defendant came to the witness' office 

in Fremont for the purpose of having an examination 
made to ascertain whetier the pa0 1-t coium safely travel 
west to attend to his business affairs; that the defendant 
then stated in substance it was the liest ime lie had been 

away from his farm since lhe doctor's last visit in De
cember. This statement was hearsay, self-serving from 

23
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the litigants' present standpoint and entitled to but little 
weight, but the proof shows without contradiction that 
the defendant was injured in 1904 and later departed from 
Fremont for the west about January 8, 1905. Checks 
purporting to have been drawn by Coad in )odge county 
December 31, January 2, and January 3, in payment of 
local bills are in the record. The evidence to our minds 
is persuasive that these checks were drawn by Coad in 
Dodge county and upon their respective dates. January 
1, 1905, was Sunday. On that day the defendant wrote a 
letter from Dodge county and mailed it to George Rob
ertson at Lawrence, Kansas. Robertson testified that he 
received the letter January 2, 1905, and the original let
ter dated January 1, 1905, in the defendant's handwriting 
is in evidence. Robertson testifies that on the 3d of Jan
uary, 1905, he received a telegram from Coad, dated 
Fremont, Neb., January 2, and in response thereto came 
to Fremont and entered Coad's employ. All of these 
documents, except the telegram, are in Coad's handwrit
ing and were prepared at a time when the necessity for 
manufacturing evidence could not have been known to 
him. The nurse who attended Coad in December, 1904, 
and in January, 1903, until he went west, testifies posi
tively that the defendant was not away from home Janu
ary 1, 2 or 3, 1905. The majority opinion states this wit
ness ought not to be believed, but we find nothing in the 
record to justify such an aspersion; her answers are di
rect, and she sustained herself well upon cross-examina
tion.  

The presumption that the litigants' relations were law
ful rather than meretricious, relied upon to sustain a 
finding against the defendant, to our minds should vanish 
in the light of the undisputed facts that, while the plain
tiff was the lawful, wedded wife of Col. Hoover, she con
tinually accepted money from the defendant, encouraged 
his advances, and received without objection his letters 
referring to mutual embraces and describing himself as 
her lover and sweetheart. The litigants' conduct at all
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times repels the thought that they were or are man and 
wife. No person other than the plaintiff's mother testi
fies to having heard Coad refer to the plaintiff as his wife; 
he never held the plaintiff out to the world or to any 
disinterested individual as his spouse; she has not pro
duced a scrap of paper whereon he described her as his 
wife, nor does she claim he ever wrote her to that effect; 
she signed her maiden name to, and acknowledged, deeds 
conveying her property, and signed that name to hotel 
registers when away from home; subsequently to this 
alleged marriage she never darkened the door of the de
fendant's home except for the purpose of extorting money 
from him; she remained in that house over niigMJ on two 
or three occasions after January 1, 1905, but never oc
cupied his room, nor did she claim to a.ny one there, not 
even to her intimate friend, Miss Paxton, Coad's house
keeper, that she was Mark Coad's wife. Indeed the plain
tiff does not deny Miss Paxton's testimony to the effect 
that the plaintiff complained that Coad had proiiilsed to 
marry her. Several letters written to the defendant by 
the plaintiff subse:quent to January 1, 1905, are in evi
dence, and he is addressed therein as "My Dear Mr. Coad," 
"Our Dear Mr. Coad," and "Dear Mr. Coad," but in no 
instance did she address him as husband. All of the let
ters between the parties were private, and if they were 
married some expression evidencing that fact would in 
all probability have appeared in their correspondence. It 
is true the plaintiff testifies that the defendant assigned 
as a reason for his desire that their marriage remain a 
secret that lie did not want the fact known until he had 
settled his business affairs with a brother, but the proof 
is uncontradicted that be had severed all business rela
tions with his brother 20 years prior to 1905, and, during 
the period of time covered by the plaintiff's testimony, the 
defendant's business was under his sole control. The 
fact that on one or two occasions subsequent to January 
1, 1905, he referred to the plaintiff's mother in his letters 
as "Mother" is not entitled to much weight, because he
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described her by that term in at least one letter written 
before this so-called marriage.  

In 1906 the defendant induced the plaintiff and her 
mother to move from Omaha to Lincoln and occupy a 
small dwelling owned by him in that city. In June, 1907, 
as shown by the majority opinion, the defendant settled 
with the plaintiff for all demands she had upon him. He 
who runs may read in the written release, signed by the 
plaintiff at that time, satisfaction for the defendant's un
lawful acts as well as for property rights and legitimate 
demands. At the time this release was signed the plain
tiff objected to executing the instrument, not because it 
belied her present claim and ignored her status as his 
wife, if any such status existed, but for the reason stated 
at that time by the plaintiff and her mother that, if the 
release were signed, Coad would no longer support then.  
It would seem, if the plaintiff believed at that tine she 
was the defendant's wife, she would have asserted that 
fact, and would not have signed a paper releasing all 
claims against a husband whom she well knew was worth 
almost a million dollars. The fact she made no such claim 
is convincing evidence against the existence of the mar
riage relation. It was patent Coad intended to sever their 
relations and discard her, and her conduct then is entirely 
incompatible with her testimony now. The plaintiff and 
her mother do testify the defendant, the night following 
the execution of that release, and subsequently, occupied 
the plaintiff's bed, but the defendant denies the testimiony, 
and we are inclined to believe in this particular lie told 
the truth.  

Furthermore, about two weeks before this suit was 
commenced and six months after the settlement in 1907, 
Robertson, the defendant's foreman, called upon the plain
tiff and her mother, and Robertson testifies that the 
mother, in the plaintiff's presence, stated that "Mr. Coad 
had not done the right thing by them, and that he had 
promised to support them with funds, and that lie had 
got all of the property from them, and that he had even
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gone the length of promising to marry her daughter, and 

had not done so," and the plaintiff took no exception to 

her mother's statement. This testimony is not denied by 

either the plaintiff or her mother. The plaintiff cannot 

excuse her silence at this time or excuse her mother's 

statement upon the theory that they believed the defend

ant had tricked and deceived her and they thought the 

marriage relation did not exist, because each woman has 

testified that the defendant explained to them January 1, 
1905, that the plaintiff and defendant were entering into 

a common law marriage.  
Lack of time and space forbids a further analysis of the 

evidence, but sufficient, it seems to us, has been shown 

to demonstrate that the majority opinion is not supported 

by a preponderance of the evidence, and that the judg

ment of the district court, based upon that evidence and 

his observation of the witnesses while testifying in court, 
should not be disturbed.  

CLELL 1). CAMPBELL, APPELLEE, v. FRANK B. KIMBALL ET 

AL., APPELLANTS; GEORGE BERG ET AL., APPELLEES.  

FiLED JUNE 29, 1910. No. 16,096.  

1. lechanics' Liens: SUBCONTRACTORS: LTABILITY FOR FmNG FEES.  
Where a contractor for the construction of improvements upon 

real estate distributes portions of his contract to subcontractors, 

no contractual relation arises thereby between the owner and the 

subcontractors, the liens upon the property in favor of the sub

contractors being given by law, and the completion of the work 

undertaken by the subcontractors creates a debt due from the 

contractor to them. Upon the failure to pay said debt the con

tractor becomes liable to the subcontractors for the full amount 

which the subcontractors are entitled to receive. If the subcon

tractors find it necessary to file mechanics' liens, the contractor 

is also liable for the fees paid therefor. For these items the 

owner Is not, ordinarily, liable.  

L : . Where, In an action by a contractor and 

subcontractors to enforce mechanics' liens, the trial court charges
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thr above named items to the owner of the imorovcd property, the 
amount thereof should be deducted from the sum due from such 
owner to the principal contractor.  

3. --- : INTFREST. The amount finally found due from the owner of 
the improved property should draw interest at the legal rate (in 
the absence of a contract fixing a different rate) from the date 
the debt became due and payable.  

4. Contracts: WAIVER OF PRovisioxS. Where a written contract be
tween the owners of the property to be improved and the prin
cipal contractor provides that certain claims shall be presented 
In writing to the architects by the contractor within a specified 
time or they will not be allowed, that no alterations from the 
plans and specificat ions shall be made except upon the written 
order of the architects fixing the amount due thereon, that no 
extras shall be furnished except upon similar orders, these and 
like provisions, if Ignored by the parties to the contract and the 
architects, will be ignored by the courts.  

5. - : TI~ME LIIT: PAROL EXTENSION. Where a written agree
ment between the owners and principal contractor fixed the time 
limit within which the work is to be completed and after which 
damages shall be allowed if the work is not completed, it is 
within the power of the parties to change said time limit by oral 
agreement, afterward made, extending the time, and the courts 
will respect such change, made in good faith, and refuse damages 
suffered prior to the date fixed by the change.  

APPEAL front the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed as modified.  

T. F. A. Williamis, for appellants.  

Field, Rickett8 & Ricketts, S. L. Geisthardt, Hall, 
Woods & Pound, Strode & Strode, Flansburg & Williams 
and J. R. Berry, contra.  

REERE, C. J.  

This is an action to foreclose a mechanic's lien for 
material furnished and labor performed under a con
tract to remodel a theatre building in the city of 
Lincoln. The suit is by the contractor, who undertook 
to complete the work for the sum of $15,225. The con
tract was entered into June 15, 1907, and stipulated that
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the work was to be completed on or before the 24th day 

of August of the same year, and if not completed on that 

(late a deduction of $50 a day for the excess of time was 

to be made from the contract price. Certain mortgagees 

were made parties defendant; but as it was shown by their 

answers and the stipulation of the parties that the mort

gages were not due, and as defendants were in no way in 

default in respect to them, they were not foreclosed. A 

number of subcontractors who had filed liens on the prop

erty of defendants upon which the work had been per

formed were also made parties defendant and filed their 

answers setting up their liens, but at the beginning of 

the trial it was stipulated in open court as to the amount 

due each, and that they were entitled to foreclosures, and, 

so far as any contest as to their claims is concerned, they 

also have dropped out of the case. The contest remains 

exclusively between plaintiff, the contractor, and defend

ants, the Kimballs, as owners of the property involved 

in the controversy. The work was not completed by the 

time fixed in the contract, nor for some time thereafter.  

Plaintiff's claim is based upon the alleged completion of 

the contract, and for a large number of "extras" in the 

way of material furnished and labor performed, but which 

need not be set out here in detail, while defendants claim 

damages for failure to complete the work within the 

proper time, for money expended in the employment of 

help in pushing the work, for parts of the details of the 

contract which were omitted by agreement, for damage 

caused by the delay by being compelled to cancel dates 

with theatrical companies, and for the stipulated $50 a 

day for all time after August 24 during which they were 

deprived of the use of the building. To these demands 

plaintiff replied that the delay was caused by the default 

of defendants in not surrendering possession of the prop

erty to plaintiff in order that he might proceed with the 

work, and in requiring so many changes from the plans 

and specifications, and the number of extras, not provided 

for in the contract, which were found to be necessary and
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demanded by defendants. More. specific reference to the 
details of the pleadings might be made, but it is thought 
that this general statement will be sufficient at this time.  
A trial was had in the district court involving the intro
duction of a large volume of evidence.  

The decree is in part as follows: "Wherefore it is con
sidered, ordered, adjudged and decreed by the court that 
the defendant George Berg, do have and recover from 
defendants William R. Kimball and Frank B. Kimball 
the sum of $380.40, and that defendant Hardy Furniture 
Company do have and recover from said defendants Kim
ball the sum of $13.95, and that defendants Searle & 
Chapin Lumber Company do have and recover from said 
defendants Kimball the sum of $683.06, and that defend
aint R. S. Young Building & Supply Company do have 
and recover from said defendants Kimball the sum of 
$629.76, and that plaintiff do have and recover from said 
defendants Kimball the sum of $2,529.17." This is ar
rived at by allowing plaintiff the contract price of $15,225 
for the remodeling and rebuilding of the structure, to 
which is added the sum of $1,269.45 for extras, and de
ducting from the total the amount paid, the reduction 
resulting from change of plans, and the further sum of 
$775 for delay in the completion of the building other 
than delay caused by defendants. Defendants appeal.  
Plaintiff enters a cross-appeal. The assignments of error, 
in so far as they are deemed material, will be disposed of 
in the order presented by each in the briefs.  

In ascertaining the several amounts due the subcon
tractors, the court added to their principal debts the fees 
for recording the liens, found the total of the same, and 
rendered judgment against the defendants therefor.  
Complaint is made of this action of the court. Complaint 
is also made of the manner of disposing of the interest 
due upon the subcontractors' claims. In this we are 
unable to detect any error. It must be conceded that 
there was no contractual relation between defendants 
and the subcontractors. That relation existed only be-
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tween them and the principal contractor. It was the duty 

of the principal contractor to pay the amounts due his 

subcontractors as soon as their claims matured. The con

tract between defendants and plaintiff provided for 

monthly payments of 85 per cent. of the money earned by 

the contractor. The purpose of the payment of these 

instalnments was to enable the contractor to pay for ma

terial and labor as the compensation therefor became 

due. Failing in this, he became liable to his subcontrac

tors for all that the subcontractors might finally demand 

under the law. The owners of the property owed no 

personal duty to the subcontractors, except to see that 

the principal contractor was not paid in full until the 

demands of the subcontractors were proviLed for. Fail

ing so to do, the property upon which the improvements 

were made would be held liable without reference to 

whether he owed the principal contractor or not, but 

within his contract price. Under section 11, art. I, ch.  

54, Comp. St. 1909, the fees for filing the accounts in the 

office of the county clerk, or register of deeds, can be col

lected by the subcontractors, but these amounts should 

have been deducted from the decree in favor of plaintiff.  

The total of fees paid is $7.35. This is also provided for 

by article IX of the contract between plaintiff and defend

ants, which is as follows: "Art. IX. * * * If at any 

time there shall be evidence of any lien or claim for 

which, if established, the owners of the said premises 

might become liable, and which is chargeable to the con

tractor, the owners shall have the right to retain out of 

any payment then due or thereafter to become due an 

amount sufficient to completely indemnify them against 

such lien or claim. Should there prove to be any such 

claim after all payments are made, the contractor shall 

refund to the owners all moneys that the latter may be 

compelled to pay in discharging any lien on said premises 

made obligatory in consequence of the contractor('s) de

fault." To that extent the judgment of the district court 

will be modified.
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It is next contended that "the district court erred in 
adjudging that appellants Kimball shouId pay interest on 
the entire balance found by the court to be due Camp
bell." If we understand defendants' contention we are 
unable to see any merit in it. Upon the completion of 
the work under the contract plaintiff was entitled to re
ceive the amount then due him. If not paid, it would, in 
the absence of a contract providing otherwise, draw in
terest at the legal rate. True, in this case, the parties 
could not agree to an adjustment of their differences, and 
preferred to leave the striking of the balance for the pur
pose of ascertaining the amount then due to the court.  
But that sum, when ascertained, would draw interest 
from the time it became due under the contract. The de
cree does not inform us of the date from which the inter
est was computed. As we have seen, the contract pro
vided for a deduction of $50 a day from the price to be 
paid for each day after August 24, during which time the 
work was not completed. It was also provided in the 
contract that no allowance should be made for delays 
caused by the default of the owners "unless a claim 
therefor is presented in writing to the architects within 
48 hours after the occurrence of such delay," and that 
"no alterations shall be made in the work except upon 
the written order of the architect; the amount to be paid 
by the owners or allowed by the contractor by virtue of 
such alterations to be stated in said order." Had these 
provisions of the contract been observed by the parties to 
it during the progress of the work, it is clear enough that 
much trouble and expense might have been avoided and 
this suit never heard of; but the evidence from the begin
ning to the end shows, beyond all question, that they were 
wholly and entirely ignored by the architects and all par
ties to the contract. If changes or the supply of extras 
were desired by defendants, they ordered them verbally 
and the changes and extras were made and supplied. So, 
also, with the architects. We have not found that a 
single order for changes or extras was made in writing,
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nor in many instances was anything said as to their cost.  
The provisions above referred to might as well not have 
been incorporated into the contract. A great deal of time 
and testimony during the trial were devoted to the mat
ter of changes and extras. We are unable to discover any 
error in the record in this part of the case. The failure 
to observe the provisions of the contract rested with all 
the parties, and it is too late now to enforce them. These 
observations practically dispose of the cross-appeal by 
plaintiff upon the contention that "the court erred in 
awarding damages against Campbell and in favor of the 
Kimball Brothers for delay in completing the work," that 
"the time specified within which the work was to be com
pleted was waived by the Kimballs," and that the court 

erred in its allowance for extras, the amount allowed not 

being a just allowance. It is true, in a sense, that the 

time specified in which the work was to be completed was 

waived by defendants, but, if so, it is equally true that 

the extension was not without its limitation. We think 

it may be fairly inferred from the evidence that a short 

time before the expiration of the time in the contract de

fendants and the architects became convinced that it 

would be impossible for plaintiff to finish the work within 

the time so limited. Upon an interview being had with 

him, he agreed with them on another limitation fixed for 

not later than September 21. This involved the cancela

tion of the theatrical contracts, and the work was not 

completed so that the house could be profitably occupied 

until long after that date, and that to the damage of de

fendants. Had this question been submitted to us in the 

first instance, it is possible we might have come to a con

clusion differing somewhat from that reached by the trial 

court, but from an examination of the whole case we are 

unable to detect any material deviation from the lines of 

justice and equity except in the particulars herein above 

noted. .  
The judgment of the district court will be modified to 

the extent of deducting the said sum of 47.35 from the
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judgment in plaintiff's favor, leaving due plaintiff from 
defendants the sum of $2,521.82, and for which amount 
judgment is entered, plus accrued interest. As thus mod
ified, the judgment is affirmed; each party to pay his own 
costs in this court 

AFFIRMED AS MODIFIED.  

HENRY RUPKE, APPELLEE, V. MARY MORAN ET AL., 
APPELLANTS.  

FILED JUNE 29, 1910. No. 16,040.  

L Quieting Title: RivAL HOMESTEAD CLAIMANTS. In an action by one 
of two rival homestead claimants to a tract of public land to 
quiet his title and enjoin the other claimant from interfering 
with his possession thereof, it is proper for the state courts 
to decline to pass upon the question of ownership until after the 
government has parted with its title by duly Issuing a patent 
therefor to one of such claimants.  

2. - : - : INJUNCTION. In a proper case the district court 
may grant a restraining order to the one who holds the receiver's 
final receipt for the land in question in so far as it may be 
necessary to protect his homestead rights.  

APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Affirmed.  

L. C. Burr, for appellants.  

W. T. Stevene and Claude Wilson, contra.  

BARNES, J.  

This is a suit in equity to restrain the defendants from 
interfering with the plaintiff in his attempt to comply 
with his -ight to perfect his homestead entry under the 
statutes of the United States upon the northeast quarter 
of the northeast quarter of section 33, township 11 north,
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of range 7 east of the sixth P. M., situated in Lancaster 
county, Nebraska, and to quiet his alleged title thereto.  
The plaintiff had judgment granting him a restraining 
order, but the trial court declined to consider the ques
tion of title. The defendants have appealed.  

The cause was submitted to the district court for Lan
caster county upon a stipulation or agreed statement of 
facts, which we find to be in substance as follows: On 
the 7th day of September, 1876, one Joseph P. Loosee, who 
had been a soldier of the civil war, obtained a receiver's 
final receipt from the register and receiver of the local 
land office at Lincoln, Nebraska, to said land as an ad
ditional homestead entry. No patent has ever been issued 
to said land, and the legal title thereto is still held by the 
government. On the same day that he received his final 
certificate Loosee and his wife made a warranty deed 
to said land to one James Moran. On April 9, 1877, the 
commissioner of the general land office of the United 
States held Loosee's entry for cancelation for the reason 
that the land was within and a part of the grant to the 
Burlington & Missouri River Railroad Company, and was 
not subject to homestead entry. On May 1, 1877, Loosee 
appealed from the decision of the commissioner of the 
general land office canceling his said entry, and under 

date of April 20, 1878, the secretary of the interior 
affirmed the decision of the land commissioner. On May 
1, 1878, the commissioner of the general land office en

tered an order formally canceling on the records of his 

office Loosee's additional homestead entry of the land in 

controversy. On February 23, 1882, Loosee filed an ap
plication for a reinstatement of his entry, and on May 

18, 1882, his application was denied. The land in ques

tion on the 29th day of March, 1888, was opened for home

stead entry by an order of the commissioner of the gen

eral land office. On the 20th day of May, 1891, one Ed

ward L. Sayer applied to the local land office to enter 

said tract of land as a homestead, and received the usual 

register and receiver's receipts therefor. On February

Too. 87] JANUARY TERM, 1910. 317



318 NEBRASKA REPORTS. [VOL. 87 
Rupke v. Moran.  

13, 1896, a hearing was had before the register and re
ceiver of the local land office of the United States at Lin
coln, Nebraska, between the said Sayer, on the one part, 
and Josep)h P. Loosee and the heirs of James Moran, who 
are now the defendants herein, on the other part, which 
hearing or contest involved the right of homestead entry 
to the land in question. The register and receiver of the 
Lincoln land office in a joint opinion found in favor of 
said Sayer and against Loosee and the defendants herein.  
Loosee and the defeidants appealed to the general land 
office of the United States, and the commissioner affirmed 
the decision of the local register and receiver, and or
dered that Sayer's homestead application should be al
lowed. In his decision the commissioner found that 
James Moran, to whose rights the defendants herein have 
succeeded, had exhausted his homestead rights prior to 
September 7, 1876, and was not qualified to take the land 
under the preemption laws for the reason that he was then 
the owner of 640 acres of land to which the tract in ques
tion is adjacent. Loosee and the Morans again applied to 
the secretary of the interior, who on the 26th day of Oc
tober, 1896, attirmed the decision of the commissioner of 
the general land office allowing Sayer's entry. Loosee 
and the defendants herein filed a motion for a review of 
said decision, which was on February 27, 1897, denied.  
Sayer abandoned his homestead entry, and on February 
7, 1907, it was canceled for that reason. On the 11th day 
of February of that year the plaintiff, Henry Rupke, also 
an honorably discharged soldier of the civil war, a resi
(lent and citizen of the United States, made a homestead 
entry on the said land and received the register and re
ceiver's receipts therefor. Immediately thereafter lie at
tempted to take possession of the land, at least to the 
extent of erecting a house or residence thereon, and to 
comply with the provisions of the homestead laws of the 
United States in order to perfect his said entry. There
upon the defendants, who are in possession of said land, 
refused to permit him to go upon the premises or per-
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form any of the acts necessary to perfect his homestead 
entry, but at all times have by threats and force of arms 
prevented him from so doing. The decree of the trial 
court was in his favor, and enjoined the defendants from 
interfering with him in any manner, or from in any way 
preventing him from going upon the land in question and 
perfecting his homestead entry.  

Defendants contend at the outset that they are the own
ers of the premises in question; that Loosee had a right 
to make a deed to Moran as soon as lie received his final 
receipt, and that by so doing Moran took absolute title 
to the premises. On the other hand, it is contended that 
Moran took no better title to the land than Loosee had; 
that he took it subject to all rights on the part of the 
government to cancel Loosee's entry the same as though 
he had not parted with his interest to Moran. In Peyton, 
v. Desmond, 129 Fed. 1, it is said: "One who purchases 
from an entryman, on the faith of a final receipt or patent 
certificate, before the issuance of a patent, takes only the 
equity of his vendor, subject to the authority of the land 
department to cancel the entry, while the legal title re
mains in the United States, if it is found that the entry 
is based upon an error of law or a clear misapprehension 
of the facts, which, if not corrected, will lead to the trans
fer of the government's title to one not entitled to it.  
The land department being a special tribunal to which 
congress has confided the administration of the public 
land laws, the final judgment of that department as to 
matters of fact properly determinable by it is conclusive, 
when brought to notice in a collateral proceeding." In 
Swigart v. Walker, 49 Kan. 100, it was held: "The com
missioner of the general land office of the United States 
has authority to cancel a final homestead receipt and set 
aside the entry at any time before the patent issues, and a 
purchaser from the entryman after a final receipt is given 
and before the issuance of the patent takes the land sub
ect to this supervisory power of the commissioner and of 
the secretary of the interior."
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Defendants insist that, when Loosee made his filing on 
the land in question as an additional soldier's homestead 
entry, he became the absolute owner thereof; that title 
passed eo instante from the government to him, and his 
immediate transfer thereof to James Moran invested his 
grantee with an indefeasible title thereto. In support of 
this contention, defendants rely principally upon the two 
cases of Webster v. Luther, 163 U. S. 331, and Ard v.  
Brandon, 156 U. $. 537. At first blush, it would seem 
that those cases sustain the defendants' position. A 
careful examination, however, discloses that in Webster 
v. Luther, supra, the widow of a deceased soldier made 
application to the local land office to enter the land there 
in question as an additional soldier's homestead, and re
ceived the register and receiver's receipt therefor; that 
her entry was approved, and in due time she received a 
patent for the lands which conveyed to her the full legal 
title; that, when she received the register and receiver's 
receipts as aforesaid, she executed a power of attorney to 
one Boggs, -by which she empowered him to sell the land 
upon such terms as he should see fit, receive the nioney 
therefor from the purchaser and deliver to him such a 
deed or conveyance thereof as to him seemed necessary; 
that Boggs sold the land and deeded it to Luther, which 
deed was duly recorded; that thereafter, and when she 
received the patent from the United States, she deeded the 
land to Webster, and the controversy was between them 
as to who was the owner of the land and had the legal 
title thereto. The supreme court of the United States 
held that, when the widow made her filing, paid the fees 
and received the receiver's final receipt for the land, 
which was subject to entry as an additional soldier's 
homestead, she became the owner thereof; that she could 
then legally sell and dispose of it even before she received 
the patent, and that by the sale and conveyance made by 
her attorney in fact Luther took the legal title thereto.  

In the Ard case, saupra, which is nearer in point than 
any of the other authorities cited, it appears that one who
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was qualified to make a homestead entry in good faith ap

plied to make such entry upon public land within the in

demnity limits of a railroad grant, but not within its place 

limits, and which had not been withdrawn from home
stead entry and settlement, but was at the time lie made 
his application subject to such entry. His application 
was refused, and afterwards the land was withdrawn 
from entry and was patented to the railroad company.  
The applicant remained upon the land and cultivated it, 
and the action was one to oust him of possession. It was 

held that his application was wrongfully rejected, and 

that his rights under it were not affected by the fact that 

he took no appeal.  
It will thus be seen that the point of distinction is, 

in those cases the land was subject to homestead entry 

when the applications were made, while in the case at bar 

the land was not subject to such entry, and Loosee's at

tempted entry was canceled for that reason. That this 

distinction is fatal to defendants' contention seems clear.  

Again, in both of those cases the government had parted 

with its title to the land when the actions were com

menced, while in this case the title is still in the United 

States. We are therefore of opinion that those authorities 

are of no assistance in the solution of the question now 

before us, and until such time as the government parts 

with its title we should not attempt to determine the 

question of ownership or title thereto.  

It is further contended that they have acquired title by 

adverse possession, and point to the fact that they have 

been in possession of the land for more than 30 years.  

It is conceded that one cannot acquire title by adverse 

possession as against the government; but it is said that, 
if the land belonged to the railroad company, then the 

defendants' possession has ripened into a perfect title, 
and the court should hold that they are the owners 

thereof. The trouble with this contention is that it ap

pears from the agreed statement of facts thai tihe ril

road company has never complied with the terms of its 

24
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grant, and has not heretofore, and does not now, claim 
any interest therein; that it has never been a party to 
any of the proceedings, either before the local land office 
or the department of the interior, and it is not now a 
party to this suit. Therefore, it cannot be said that de
fendants have acquired title by adverse possession as 
against the railroad company, because it has never had 
anly title whatever to the lands in question. It thus seens 
(lear that defendants' contention cannot be upheld.  

It appears from the record that the trial court de
clined to pass upon the question of title, dismissed de
fendants' cross-petition without prejudice to any future 
action, and enjoined them- from disturbing the plaintiff 
in his attempt to exercise sufficient dominion over the 
land in question to protect his homestead rights. In this 

there was no error, and the judgment of the district 
court is 

AFFIRMED.  

ROBERT C. SELLERS, APPELLEE, V. CHICAGO, BURLINGTON 
& QUINCY RAILROAD COMPANY, APPELLANT.  

FILED JUNE 29, 1910. No. 16,112.  

1. Master and Servant: INJURY: AssuuPTox OF RISKs. Evidence ex
amined, its substance stated in the opinion, and held insufficient 
to sustain a judgment for the plaintiff.  

2. Trial: DIRECTING VERDICT. In such a Case it is error for the trial 
court to refuse to direct a verdict for the defendant.  

AiPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. RevCrsed.  

James E. Kelby and Frank E. Bishop, for appellant.  

Meier &,Ncier, contra.  

BARNES, J.  

The plaintiff had the verdict and recovered a judgment 
in the district court for Lancaster county against the de-
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fendant. company for injuries received in attempting to 

step from a slanting platform, where he was at work, into 
an ordinary freight car. His left foot slipped and he 
struck the shin of his right leg against the threshold of 
the car door. From that judgment defendant has ap
pealed.  

It appears from the record that at the Lincoln store
house of the defendant there is a track upon which cars 
are placed for loading and unloading, with a platform 
on the west side of the track at a level with the floor of 
an ordinary freight car. The north end of this platform 
extends about 40 feet on a uniform incline from the flat 

portion thereof to a level with the track on which the 

cars ordinarily stand; that the plaintiff had worked at 

this platform and storehouse for about six months be

fore the day of the accident; that up to noon of that day 

he was engaged* with a gang of fellow workmen unload

ing .sacks of castings out of the car onto the flat part of 

the platform, and thereafter depositing them in the store

house. During the noon hour, as was the defendant's 

custom, other cars were placed for loading and unload

ing at the level part of the platform. This placed the 

one that plaintiff had been working in at the north end 
of the string of cars alongside of the inclined portion of 

the platform her ause it was nearly unloaded, and was to 

be thereafter removed out of the way. By the direction of 

the foreman, plaintiff resumed his work in this car about 

1 o'clock, and about an hour thereafter lie was injured in 

attempting to step back into the car after having deposited 

a sack of castings upon the platform. It appears that he 

was thoroughly familiar with the location of the tracks 

and platform, and had been engaged in a similar work for 

something over six months before the accident occurred, 
which was on the 17th day of August, 1906, when, so far 

as the testimony shows, the weather conditions were per

fect.  
Plaintiff's testimony as to how the accident occurred 

was, in substance, as follows: He told us to go and un-
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load the car, and we went and started to unload the car, 
and I had been unloading the car and was taking the cast
ings out of the car; when I started back in I slipped and 
fell, and my shin hit the edge of the car door. "Q. Now, 
when you slipped and fell, state just how your foot or leg 
slipped or fell? A. I was just-stepping into the car. I 
just took out a sack of castings-I was stepping into the 
car, and I put this foot in, and just as I put my foot in my 
foot slipped and my shin struck against the casing of that 
door. Q. How long had you been working for the defend
ant at the time when you sustained this injury? A. Well, 
I suppose it was about six months. I commenced to work 
there I think in May. Q. And just what kind of work had 
you been doing at that time? A. Why, I had been truck
ing, unloading cars, just the same as the rest of them. Of 
course, we always used the truck. Q. How high was the 
floor of the car from the sloping platform? A. Well, there 
where I fell it was about a foot and a half or two feet, I 
could not say exactly, because it hurt me so bad, and I 
never thought about measuring it. Q. As I understand 
you, you say you were getting into the car. A. I was go
ing into the car. Yes, sir. Q. Taking a load with you? 

A. No, sir. Q. Just your person going in? A. Yes, sir.  
Q. Was it in the daytime? A. Yes, sir. Q. In broad day
light? A. Yes, sir, in broad daylight. Q. You had no 
load or anything you were taking into the car then? A.  
No, sir. Q. Simply going in to get another sack of cast
ings? A. Yes, sir. Q. You say you stepped on the door 

sill? A. I stepped into the door with my left foot, and my 
foot slipped and my shin hit the door casing. Q. That 
was all there was of it? A. That was all there was of it.  
* * * By the Court: Q. Do you claim that the platform 
was out of repair? A. No; there was nothing out of re
pair there. I don't claim that." 

The foregoing are the undisputed facts as shown by the 
record. These facts, to our minds, do not show any 
negligence on the part of the defendant company. It had 
the right to use the inclined platform in conducting its

324 [VOL. 87
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business. It is a matter of everyday knowledge, of which 

the court may take judicial notice, that the slanting plat

form in question was necessary and suitable for the 

transaction of the business of the railroad company, 
especially in trucking freight from the ground or tracks 

up to the level part of the platform, and as matter of 

convenience for loading its cars. The defendant had the 

right, in the absence of negligence, to plan and arrange 

the means and manner of doing its work, and a servant in 

entering and remaining in the employment of the defend

ant must be held to have assumed the risk of doing the 

work in the manner and with the appliances so manifest 

and observable as these were. The defendant company 
was not an insurer of the plaintiff against injury from his 

own carelessness. Its whole duty was performed by 
furnishing a reasonably safe and feasible place for the 

performance of the work. It seems to be admitted by the 

plaintiff that the platform, or car floor, the car door sill, 
and all of the appliances were in perfect condition, were 
not defective in any respect, and the plaintiff, when he 

entered upon the performance of his work, must be held 

to have assumed the ordinary and obvious risks of 

performing it. Indeed, this is a case where plaintiff's 
injury must have been the result purely of accident, and, 
if not so, then it was caused by his own negligent and 

careless conduct. He knew the gituation perfectly; he 
had worked at this very car and at the slanting platform 
for at least an hour, and had been repeatedly in and out 
of the car with sacks of castings; he had nothing to 
manage or control but his own bodily movements in 
stepping from the platform back into the car for another 
load. As above stated, there is no pretense that there 
was any defect or irregularity. Nor was there anything 
wrong in the condition of either the platform, the door 
sill or the car floor. It is clear that in attempting to lift 
his body with one step of his left foot plaintiff, for some 
unexplained cause, slipped and struck his shin against 
the door sill of the car. There was nothing to interfere
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with, to hasten, or to affect his movement, which was 
entirely under his own control and in every reSpl;t un
hindered. It seems clear that no one is to blame for his 
injury but the plaintiff himself, and as a plain imiatter of 
law and reason recovery in this case should be died.  
Omaha Bottling Co. v. Theilc,, 39 Neb. 2-7; ( ntral 
Granaries Co. v. Ault, 75 Neb. 249, 215; aderson v.  
Union Rtock Yards Co., 77 Neb. 190; Bryant v. lic'bc d& 
Runyan Furniture Co., 78 Neb. 155; M/anlcy r. .inn
apolis Paint Co., 76 M1inn. 169; BIfoscue v. Iowa~ C. It. Co., 
140 Ia. 73; Williams v. Choctaw, 0. & G. R. Co., 149 Fed.  
104; Ieason v. Peters, 82 Neb. 189; Westlake v. Murphy, 
85 Neb. 45.  

At the close of all of the evidence the defendant imoved 
the court to direct the jury to return a verdict in its 
favor, which motion was overruled. It is apparent from 
the foregoing that the motion should have been sustiined, 
for it seems clear to us that the plaintiff failed to estab
lish facts sufficient to entitle hini to recover.  

Without considering any of the other questions pre
sented by this record, the judgment of the district court is 
reversed and the cause is remanded for further pro
ceedings.  

REVERSED.  

REESE, C. J., dissenting.  

I do not express any opinion as to what the result of 
this hearing should he, and therefore do not wish to be 
considered as opposing the reversal of the judgment in 
this case. However, I do wish to express my dissent from 
that part of the opinion from which any inference may he 
drawn that the injury from which plaintiff has suffered is, 
or can be in any sense, attributable to his carelessness or 
negligence. It is not necessary that I review the facts in 
the case as disclosed by the evidence. In my judgiient 
the most that can be said is that the injury is the rcsult 
of an unfortunate accident for which no one is to blame.
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CHARLES P. BRESEE, APPELLANT, V. JOSEPH C. PARSONS ET 

AL., APPELLEES.  

FILED JUNE 29, 1910. No. 16,109.  

1. Names: IDENTTTY: PRESUMPTTONS. In an action in ejectment the an

swer alleged that the land was owned in fee simple by one 

Thomas B. McMillan on April 1, 1903. Plaintiff derived title by 

a conveyance from Thomas B. McMillan on May 18, 1908. There 

was insufficient proof of the title of one of McIillan's grantors.  

Held, That under the allegations of title in McMillan in the 

answer, in the absence of any evidence to rebut it, the presump

tion of identity should be applied, and the prior defective con

veyance was immaterial.  

2. : As a general proposition, identity of name 

is prima facie evidence of ideptity of person, and is sufficient 

proof of the fact in the absence of all evidence to the contrary.  

3. Occupying Claimants: VOID TAx DEED. A person claiming title 

under a void tax deed and making valuable and lasting improve

ments on the land, paying taxes, etc., is entitled to compensa

tion for the same. Page v. Davis, 26 Neb. 670.  

APPEAL froi the district court for Sioux county: JAMES 

J. HARRINGTON, JUDGE. eersed.  

Andrew r11. Mforrissey and Allen U. Fisher, for appellant.  

A. W. Crites, contra.  

LETTON, J.  

This is an action in Qjectment. The petition is in the 

ordinary form and pleads plaintiff's ownership of 160 

Acres of land in Rioux county.  
Each of the defendants filed separate answers claiming 

title under certain tax foreelosure proceedings under 

which the premises were sold and conveyed to Parsons 

by the sheriff of Sioux county. They further plead the 

payment of certain amounts for taxes for the years 1899 

to 1907, inclusive, that valuable and lasting improvements 

have been made upon the land, and that plaintiff has not 

paid or tendered the taxes or costs. They also deny
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every other allegation in the petition, and pray that the 
title be quieted in them and for general equitable relief.  
The reply pleads that the foreclosure proceedings were 
void on account of lack of jurisdiction, and tenders what
ever sum the court may find due for taxes and interest 
after allowing credit for rents and mesne profits. The 
court found that the plaintiff is the owner of an undivided 
one-half interest in the property; that the defendants are 
holding the land in good faith under a claim of ownership, 
and have made valuable and lasting improvements 
thereon; that they have not been paid for the improve
ments or any part thereof by the plaintiff; that he has 
been damaged in the sum of Q2.50 by the unlawful deten
tion, and renlered judgment accordingly. The defend
ants then applied to the court for the appointment of 
appraisers under the occupying claimant act (Comp. St.  
1909, ch. 63), and it was ordered that before eviction a 
hearing be had for the purpose of determining the value 
of the improvements. From the judgment and order 
plaintiff appeals.  

At the trial a number of mesne conveyances were re
ceived in evidence whereby the title to the premises was 
proved from the United States to William Snyder and 
George B. Scrambling. A deed executed by William Sny
der conveying to G. D. Scrambling the undivided one-half 
of the premises was then received. The plaintiff then offered 
a copy of the record of a warranty deed from George D.  
Scrambling and wife, and George B. Scrambling, single,.  
to Thomas B. AleMillan. This was objected to for the 
reason that "it does not appear to be acknowledged by 
one of the grantors, George. B. Scrambling, and for the 
further reason it is secondary evidence and no proof of 
the original." This deed is signed by all three parties, 
but is only acknowledged by George D. Scrambling, and 
Orpia Scrambling, his wife. The court sustained the 
objection as to the undivided one-half interest of George 
B. Scrambling, but admitted it in evidence as to the 
interest of George D. Scrambling and wife. The next
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deed in the chain is from Thomas B. McMillan and wife 

of Douglas county, Nebraska, and purports to convey the 

entire title to the plaintiff Charles P. Bresee.  

The principal complaint made by the plaintiff is of the 

holding by the trial court that he is the owner of only 

an undivided one-half interest in the premises. He con

tends that since the separate answers allege specifically 

that the land was owned in fee simple by one Thomas B.  

McMillan on April 1, 1903, this was an admission of title 

in McMillan: that the proof shows that McMillan was the 

grantor in the deed of May 18, 1908, to the plaintiff, and, 
therefore, that under the pleadings the court should have 

found that the entire title was in him.  

The defendant insists that there are no admissions in 

the answer. But the answer, after pleading ownership 

of part of the land, pleads in this respect, as follows: 

"And for further answer and defense to said petition, this 

answering defendant respectfully avers and shows to the 

court that on the first day of April, A. D. 1903, the said 

land, with other land described as follows: * * * then 

owned in fee simple by one Thomas B. McMillan, became 

and was liable to taxation for state, county and school 

district purposes, and the same has ever since been liable 

to such taxation, * * * and it was the duty of the said 

Thomas B. McMillan to seasonably make payment of 

said taxes each year." 

The question presented is whether an allegation that 

the land belonged in 1903 to one "Thomas B. Malillan" 

without further description of the person, when followed 

by proof of conveyance from "Thomas B. McMillan and 

Katie McMillan, his wife, of Douglas county, Nebraska," 

to the plaintiff of date May 18, 1908, is sufficient to prove 

title in the plaintiff. The deposition of Mrs. Katie 

McMillan was offered in evidence as to the residence of 

her husband, Thomas B. McMillan, and herself in Douglas 

county, Nebraska, for-about 40 years last past. This was 

excluded as immaterial, but we think it should have been 

received.
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Under tlese allegations in the answer and the proof, 
we think it sufficiently appears that the Thomas B.  
MAlillan who owned the land in 1903 and the Thomas 
B. McMillan of the deed of 1908 is the same person. "As 
a general proposition identity of name is Prima facie 
evidence of identity of person, and is sufficient proof of 
the fact in the absence of all evidence to the contrary." 
Warvelle, Ejectment, see. 291. We believe, in the absence 
of evidence to the contrary, the presumption must be 
applied, and are of opinion that the learned trial court 
failed to give proper weight to the admissions in the 
pleadings as to the title of Thomas B. McMillan, plaintiff's 
grantor, to the entire estate, and that plaintiff is entitled 
to a decree for the whole estate, instead of an undivided 
one-half interest.  

It is next contended that the court had no jurisdiction 
to make an order at this time for relief under the occupy
ing claimant act. Parsons testifies that he has placed a 
number of valuable improvements upon the land in section 
10, and that Marsteller has placed about $75 worth of 
fencing upon the other 80 acres. Judgment has been 
rendered against these defendants for the possession of 
an undivided one-half of the land. This ended the con
troversy in the absence of an appeal, and the defendants 
were entitled to have the value of their improvements 
determined under the occupying claimant act. Appar
ently upon the taking of the appeal the proceedings were 
stayed to await the final determination of the action in 
this court. When a case is finally determined in the 
district court, or after an appeal to this court and being 
remanded to that court, defendants in such cases are 
entitled to proceed under the occupying claimant act.  
Burlington & M. R. R. Go. v. Dobson, 17 Neb. 455.  

Plaintiff also insists that the defendants are not bona 
fide purchasers of the land, and therefore are not entitled 
to the benefit of the occupying claimant act. In Page v.  
Avis, 26 Neb. 670, it was said: "Had the legislature 

intended to exclude all tax deeds and tax titles, it would
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no doubt have done so in plain, unequivocal language.  
There would seem to be no reason why a party who makes 
valuable and lasting improvemeuts on land under a tax 

deed should not be paid for the same, as in other cases; 
and unless the statute expressly provides that no improve
ments shall be paid for, the claimant will be entitled to 
compensat ion. There is no such restriction in the statute, 
and the law should be applied alike to all-those claiming 
under tax deeds as well as others." 

The title of defendants was derived under a void sale 
for unpaid taxes, and they are entitled to the benefit of 
the act.  

For the reasons stated, the judgment of the district 
court is reversed, and the cause remanded for further 
proceedings.  

REVERSED.  

MARY KAFKA, ADMINISTRATRIX, APPELLEE, V. UNION 

STOCK YARDS COMPANY, APPELLANT.  

FILED JUNE 29, 1910. No. 16,285.  

1. New Trial: MOTION FOR JUDGMENT: WAIvER. A motion for judg

ment on special findings notwithstanding the general verdict, and 

one for a new trial, may be filed by the defendant at the same 

time; and the submission and decision of the former motion will 

not operate as a waiver of the latter.  

2. Negligence: QUESTIONS FOR JURY. "If different minds may reason

ably draw different conclusions or inferences from the state of 

facts established by the evidence in a cause, whether such facts 

show negligence or contributory negligence is not a question 

of law for the court, but must be submitted to the jury." Chicago, 

B. & Q. R. Co. v. Pollard, 53 Neb. 730.  

3. Railroads: USE OF STREETS: LIABILITY. "A railroad company opera

ting a train upon a city street, used in common by it and by 

pedestrians and vehicles, may be required to take precautions 

against collisions which are not necessary when it is operating 

trains upon its own right of way." Schwanenfeldt v. Chicago, B.  

& Q. R. Co., 80 Neb. 790.
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APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Affirmed.  

Montgomery & Hall and Frank T. Ransom, for appel
lant.  

S. A. Searle and J. L. Kaley, contra.  

LETTON, J.  

This is the second time this case has been before this 
court. See 78 Neb. 140. When it was here before, the 
sole point determined was that the district court erred 
in sustaining a motion for judgment for the defendant 
on the special findings of the jury notwithstanding the 
general verdict. It was held that the special findings 
were insufficient to sustain the judgment, and the judg
ment of the district court was reversed and the cause 
remanded for further proceedings. Prior to the order 
sustaining the motion for judgment upon the special 
findings, a motion for a new trial had been filed by the 
defendant. This motion was not ruled upon until after 
the cause had been remanded to the district court, when 
it was overruled. The court then rendered judgment in 
favor of the plaintiff upon the general verdict, and from 
this judgment the defendant now appeals.  

Plaintiff insists that the two motions filed by the de
fendant, one for judgment on the special findings, the 
other for a new trial, are inconsistent, and that by asking 
the court to sustain the motion for judgment it in effect 
requested it to overrule the motion for a new trial. This 
is the view taken by the supreme court of Iowa. Nixon v.  
Downey & Wolverton, 49 Ia. 166; Picart v. Chirago, R. I.  
& P. R. Co., 82 Ia. 148; Schulte v. Chicago, M. & St. P.  
R. Co., 124 Ia.. 191. See, also, Kcrian v. St. Paul City 
R. Co., 64 Minn. 312. In Luse v. Union P. R. Co., 57 
Kan. 361, a general verdict was returned in favor of the
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plaintiff, together with a number of special findings. The 

defendant filed a motion for judgment on the special 

findings, and also a motion for a new trial. The court 

sustained the motion for judgment, and the journal entry 

recited: "The court is of opinion that the general ver

dict in this cause is not sustained by sufficient evidence, 

and is contrary to the evidence; but inasmuch as the 

motion for judgment on the special findings has been 

sustained, and for that reason only, said motion for a 

new trial is overruled." Judgment was thereon rendered 

on the special findings for defemdant, but the point at 

issue here is not squarely decided. . Plaintiff insists on 

the strength of these decisions that this cause was finally 

disposed of by the trial court when it rendered judgment 

for the defendant, and that the motion for a new trial 

was overruled by implication. On the other hand, the 

defendant argues that it has a constitutional right to be 

heard in the court of last resort by appeal, under section 

24, art. I of the constitution; that it was not injured until 

the former judgment was set aside and a judgment ren

dered upon the general verdict, and not until its motion 

for a new trial was overruled had it any basis for an 

appeal. Its position is supported by the cases of Fisk v.  

Henarie, 15 Or. 89; Brannon v. May, 42 Ind. 93; Chicago 

& N. W. R. Co. v. Dimick, 96 Ill. 42; Atchison, T. & 8 F.  

R. Co. v. Holland, 58 Kan. 317; and Davis v. Turner, 69 

Ohio St. 101. We are convinced that with the constitu

tional protection to the right of appeal afforded by the 

article referred to, the views of the latter courts are to be 

preferred to those of the supreme court of Iowa, and the 

motion to dismiss the appeal, therefore, is overruled.  

Proceeding now to consider the appeal, the former 

opinion recites at length a number of allegations in the 

petition and answer, together with the special findings, so 

that it becomes unnecessary at this time to repeat the 

statement of the issues involved. The discussion, however, 
in that opinion was based upon the special findings and 

pleadings alone, and not upon the evidence in the case,
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so that it now becomes necessary to consider further 
facts shown by the proof material to the controversy.  

The deceased had been carrying the noonday lunch to 
his sons who were working in the packing plant of Swift 
& Company in South Omaha. About noon on the day he 
was killed, lie was returning eastward on the sidewalk 
on the south side of Q street in that city. Two switch 
tracks of the defendant cross this street running nearly 
north and south and almost at right angles to the street.  
Close to the railroad tracks, and fronting north on Q 
street, is situated the two-story office building of Swift & 
Company. At this time an engine belonging to defend
ant and moving parallel to the line of the wall of the 
office building approached the crossing. At the point 

.where the railroad tracks crossed the sidewalk there is a 
high, tight board fence with high gates of like nature 
across the tracks which inclose the tracks. The fence is 
parallel to the tracks. The gates are nearly in line with 
the north line of the office building, so that when the 
gates are closed, or when engines or cars are south of 
the street line, it is impossible for them to be seen by an' 
one walking along the street west of the buildings ufnti 
close to the tracks. The jury found by their special find
ing that, when Kafka reached a point five feet west of'th( 
west rail of the track on which he was injured, lie could 
have seen an engine approaching on that, track for a dis
tance of 10() feet; when he stepped upon the track the 
engine was about a foot away, and when he was within 
live feet of the west rail of the track, the engine which 
struck him w-as 21 feet away. These findings seem to be 
supported by the evidence, but other material facts affect
ing the liability of the defendant appear in the evidence 
and are settled by the general verdict. The gates, ordi
narily, are kept closed, but when it is necessary to take 
cars in or out of the Swift & Company inclosure they are 
opened to permit the passage of the engine and ears. The 
street at the point where the accident occurred is cov
ered by a viaduct for nearly its whole width.
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The witnesses for the plaintiff testify in substance 

that the accident occurred a few minutes after noon, and 

that there were 100 or more people upon the street close 

to the crossing at the time; that there are froii 900 to 

1200 employees working at Swift's; that they stop for din

ner at 12 o'clock, and ordinarily there are a large number 

of people passing between 12 o'clock and half past 12 

directly in front of the office building where the tracks 

cross Q street; that on account of the passage of cars and 

wagons over the viaduct there is often a great deal of 

noise. at that point; that there was no flagman at the 

crossing; that cars pass over this viaduct every five min

utes; that the street in front of the office is paved with 

cobblestones.  
Mr. Houlabeck testifies for plaintiff that on the 21st of 

February, 1903, he was working for Swift & Company; 

that when he first saw Kafka on that day he was going 

east 15 feet from the corner; that he left the sidewalk 

about 4 feet from the office building at the gatepost and 

walked across the street northeast toward a stairway 

which ascends to the top of the viaduct; that, as lie 

walked, some one called to him and lie stopped and 

turned around; that when they called to him lie turned 

toward the north, and faced west when the engine struck 

him; that Kafka looked around before he got onto the 

tracks; that when he was about 2 or 3 feet from the track 

on the west side the engine that struck him was on the 

west track running at the rate of about 12 miles an 

hour; that the gate next to the building over the foot

path was closed; that there was no watchman or flagman 

there; that at the time Kafka was struck there was a 

street car passing over the viaduct, and that there was a 

loud roar and rumbling noise under the viaduct at that 

time on account of this; that he could not say whether a 

bell was ringing, on account of the noise; that Kafka was 

about 7 feet from the building at the time lie was struck, 

just off the walk and only about 4 feet from the opening; 

that he was pushed along after lie fell for about 12 feet;
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that the fence obscures the view, and that the railroad 
track at the south curves in toward the building. On 
cross-examination he says that it was only a few seconds 
after he saw him until the engine struck him; that he was 
about 70 or 80 feet from Kafka when he first saw him, 
and was walking toward him until lie was struck. He 
also testifies that the engine was about 20 to 23 feet from 
Kafka just before he got to the rail. Mr. Swatek testifies 
that he saw Kafka when they were taking him out from 
under the engine, and that just before the injury there 
were about 100 people on the street in the neighborhood 
of the crossing at that time. Kafka's (laughter testifies 
that he was continuously employed, and that lie earned 
from $1.75 to $2 a day; that lie was a strong man in good 
health, and was a hard working, industrious man. The 
testimony of a number of witnesses for the defendant is 
largely devoted to showing the spot were Kafka was 
struck, and the distance that an engine could be seen to 
the south from that point.  

The special findings of fact as to the latter point seem 
to have been based upon this evidence. This renders it 
unnecessary to consider the same in detail. But there 
are other facts worthy of note in the testimony of defend
ant's witnesses. Tlie fireman testifies that the engine was 
going about 6 miles an hour and was about even with the 
gate when he first saw Kafka; that he was about 6 or 7 
feet from the west rail of the track and about 26 or 27 
feet north of the office building; that the engine bell was 
ringing automatically; the whistle was blown when the 
engine was 3 car lengths from the crossing; that Kafka 
was going east with his head down, and that Kafka could 
have seen the engine if he had looked, but he never raised 
his head; that the engine started about 180 feet back of 
the gate. The pilot beam was about even with the gate 
when he first saw Kafka; that the window between him 
and Kafka was wide open; that lie could have seen Kafka 
sooner, but the fence was between them, and that as soon 
as Kafka got beyond the fence lie saw him.



VOL. 87] JANUARY TERM, 1910. 337 

Kafka v. Union Stock Yards Co.  

The engineer testifies that the cab was about even with 
the gate when he got the sign from the fireman to stop, 
and that the engine stopped in about 6 feet; that he did 
not see Kafka till they took him out. He was asked 
whether he did not say in the presence of one Koutski 
that the engine was going at the rate of 12 to 15 miles an 
hour, but denies that he did so. He also testifies that 
Kafka was picked up about 25 feet north of the gate.  

Mr. Harris, a timekeeper for Swift & Company, was 
under the viaduct 8 or 10 feet north of the gate into the 
the Swift plant, which is about 40 feet west of the cross
ing. He was facing south and Kafka passed by him go
ing east. The witness says he walked probably 40 feet 
from where he stood and was struck by the engine; that 
he hollowed at him when he was about 5 or 8 feet from 
the track; that Kafka did not look up when he hollowed; 
that he was 15 to 18 feet north of the office building at 
the time before he stepped on the track, and was about 
along the south edge of the viaduct. The witness knew 
the engine was in the inclosure, heard it coming, and saw 
it as it came opposite the gate. "Q. Now, then, how far 
had Kafka gone? In other words, how far was Kafka 
from the rail when you saw the nose of the engine in Q 
street? A. Well, I guess a step would be about all he 
would take; I don't know that I could state just how far 
he had gone." He testifies further that he shouted two 
or three times; that he could not state what track it was 
that Kafka was struck on, and that lie was under the im
pression he was on the second track.  

Mr. Stewart, a switchman, was in front of the main 
entrance to the Swift .plant standing beside Mr. Harris.  
He testifies that when he saw Kafka he was near the mid
dle of the street, walking across the track with his hands 
in his pockets and his head down. Kafka was from 4 to 
6 feet from the west rail of the track when Harris 
shouted, the engine was just coming through the gate, 
and Kafka was about 15 feet north of the gate. This 
witness also says that lie cannot say whether Kafka 

25
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was on the west track or the east track when he was 
struck; that when the engine was coming and Mr. Harris 
called he took about 2 or 3 steps, turned and threw up 
his hands just as the footboard struck him. Other wit
nesses for defendant testify that Kafka was about 4 or 
5 feet from the track when the shouts were given; that he 
did not look up or pay any attention before he was 
struck. The impression of several of these witnesses is 
that he was on the east track when he was struck. This 
is not material, except to show how easily honest wit
nesses may be mistaken as to a fact when observed from 
a comparatively short distance and in a moment of ex
citement. On rebuttal Mr. Koutski testified that the en
gineer told him the engine was going 12 to 15 miles an 
hour when lie received the signal to stop. 

It will be seen that as to the speed of the engine, the 
place where Kafka was struck, and whether or not Kafka 
looked before he crossed the tracks, there is a conflict in 
the evidence.  

We find in the reply brief of defendant what purports 
to be a copy of the opinion of Hon. W. A. Redick, judge 
of the district court, in overruling the motion for a new 
trial, a portion of which seems so apposite that we adopt 
the language quoted: 

"The first question is as to the negligence of defendant; 
Two witnesses for defendant swore the engine was going 
6 miles an hour, a witness for plaintiff said 12 miles, and 
another witness swore that one of defendant's witnesses 
had stated on one occasion that the rate of speed was 12 
miles an hour. In this state of the record there is suffi
cient evidence to warrant a finding either way, and in 
support of the verdict we must assume the jury found the 
higher rate. It was for the jury to say whether or not, 
under all the circumstances, such rate was negligence.  
No other charge of negligence is sustained.  

"The next questi-on is whether or not plaintiff's negli
gence, if any, contributed to the accident. Defendant 
claims that plaintiff walked upon the track with his head
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down and without looking to see whether an engine or 
train was near-and without listening, but it is altogether 

probable that he might not hear the engine and signals 

by reason of the noises made on the viaduct, and other 

engines or trains passing along. On the question of look

ing, at least four witnesses for defendant testified that 

they saw Kafka approach the track; that his head was 
down and they did not see him look in either direction 

until some one yelled and he looked up and back, and at 

this instant was struck by the engine.  
"The plaintiff produced one witness, Houlabeck, who 

first testified that Kafka walked right up to the track 
until somebody yelled, when he looked up and was imme

diately struck by the engine; later on, however, he stated 

that 'he glanced toward the fence and then started off'

'he looked around just as he got about 2 or 3 feet from the 

track.' 'Just took a look and started across the track.' 

The -witness, Houlabeck, was discredited later on, and if 

this question is one of law I would have little difficulty 

in finding for defendant on the great preponderance and 

weight of the evidence in its favor; but before it becomes 

a question of law, all reasonable men must agree. Two 

of defendant's witnesses said Kafka did not turn his head 

until some one hollored; that he paid no attention to the 

holloring at first when he was 4 to 6 feet from the track, 

nor until he was right on the track. Some of these wit

nesses were back of Kafka 25 to 40 feet and appreciated 
his danger, although their position was not nearly as 

favorable for seeing or hearing the engine as was Kafka's.  

"I can scarcely conceive of a stronger case of defend

ant sustaining the burden of proof than this; the plain

tiff's whole case in this issue depending alone upon the 

unsatisfactory evidence of Houlabeck. But, notwith

standing the impeachment of Houlabeck, he may have 

told the truth in this instance. It is possible that defend

ant's witnesses did not observe Kafka glance toward the 

fence. They were behind him quite a distance. They are 

testifying to a negative. They say he did not turn his
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head; and while they were in position to see, he might 
have done so and they not have observed it or remem
bered iti while the evidence of Houlabeck is positive and 
for that 'eason stronger. The evidence of one credible 
witness that he saw a certain thing happen is much 
stronger than that of several witnesses that they did not 
see it happen, when the event under investigation is the 
conduct of a third person, and the witnesses speak only 
from observation and memory." 

The judge continued that he was unable to distinguish 
this case from Chicago, B. & Q. R. Co. v. Yost, 56 Neb.  
439. We think the distinction is clear. Yost was a 
trackman working on the railroad. With full knowledge 
of the fact that trains and engines were frequently pass
ing each way upon the main track, he carelessly stepped 
close to it in full view of a passing engine and was in
jured. The negligence of the railroad company in the 
Yost case was not clear, while that of Yost was apparent.  
He was not walking in a busy street of a populous city 
where the care required of the railroad company is com
mensurate with the danger to the public. In this case a 
crowd of people were passing at the busiest hour of the 
day, the noise of the approaching engine was apparently 
drowned by the rumbling of a street car on the viaduct 
overhead. In that case the place where the accident oe
curred was at a point where no one had a right to go ex
cept employees of the railroad company, and the risk of 
accidents arising from the ordinary operation of trains 
was open and obvious. In this case the accident occurred 
upon a switch track in a crowded street where Kafka had 
a right to pass, and where the defendant was bound to 
use special care for the safety of foot passengers.  

In this case, too, the engine approached from behind 
obstructions, and while a person close to the track could 
have seen it for 100 feet, the special findings establish 
the fact that when Kafka was within 2 steps of the track 
and only 4 feet from a point where the projecting foot
board of the switch engine would reach, though lhe might
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have seen an engine at a distance 100 feet south, the en
gine was in fact only 21 feet away. If the engine was 
running 12 miles an hour, this distance was traversed in 
a little more than a second. The jury found that the en
gine went 20 feet after Kafka was within 5 feet of the 
track before it struck him, hence they must have been 
convinced that it was going about 12 miles an hour.  
Considering the time and the place, the crowded street, 
the noise of traffic overhead, the obstructing building, and 
the inclosed tracks, the defendant was held to a very high 
degree of care, and the deceased had the right to believe 
that this would be exercised. On his part he was held to 
the exercise of that care which an ordinarily prudent per
son should exercise when crossing switch tracks in a 
public street under like circumstances, and whether he so 
acted or not is for the jury where the evidence conflicts.  
The jury believed Houlabeck's story that Kafka was in 
the exercise of due care, and we would not be justified in 
setting aside their verdict, in view of the gross negligence 
of defendant in switching in such a place, at such a time, 
at the rate of 12 miles an hour, or even at the rate of 6 
miles an hour, without other precautions than those taken 
for the safety of the crowds.  

Many cases have been cited by defendant's counsel as 
to the duty of persons crossing a railroad to look and 
listen, but many of them are not applicable in a case 
where the tracks are switch tracks from a private in
closure crossing a public street. We adhere to the view 
that, "if different minds may reasonably draw different 
conclusions or inferences from the state of facts estab
lished by the evidence in a cause, whether such facts show 
negligence or contributory negligence is not a question of 
law for the court, but must be submitted to the jury.  
Omaha Street R. Co. v. Loehneisem, 40 Neb. 37, followed." 
Chicago, B. & Q. R. Co. v. Pollard, 53 Neb. 730. Shirley 
v. City of Minden, 84 Neb. 544; Hair v. Chicago, B. & Q.  
R. Co., 84 Neb. 398; Crabtree v. Missouri P. R. Co., 86 
Neb. 33, We, also, adhere to the rule that "a railroad com-
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pany operating a train upon a city street, used in common 
by it and by pedestrians and vehicles, may be required to 
take precautions against collisions which are not neces
sary when it is operating trains upon its own right of way." 
Schwanenfeldt v. Chicago, B. & Q. R. Co.., 80 Neb. 790.  

It is contended that the damages are excessive. But it 
is shown that there are three minor children, and that 
Kafka was frugal and industrious, and devoted his earn
ings to the support of his family. He was 52 years of 
age, usually earning $1.75 a day, and apparently in good 
health. We think a judgment of $3,380 not excessive 
under these conditions.  

The case seems to have been tried with painstaking 
care, and the instructions fairly present the issues. We 
find no error in the record prejudicial to the defendant, 
and are all of the opinion that the judgment of the dis
trict court should be 

AFFIRMED.  

CHARLES H. BALLINGER, APPELLEE, V. OSMYN S. KINNEY, 
APPELLANT.  

FILED JUNE 29, 1910. No. 16,066.  

1. Easements: OBSTRUCTING RIGHT OF WAY: INJUNCTION. An action 
will lie at the suit of the owner of a right of way over the de
fendant's land to enjoin the latter from permanently obstructing 
such way.  

2. - : APPURTENANT AND IN Gnoss: PRESUMPTION. It will not be 
presumed that the grant of an easement is in gross when the 
right can fairly be construed as appurtenant to some other estate.  

3. : RIGHT OF WAY: PASSES BY DEED. Title to a right of way 
appurtenant to a tract of land will pass as an incident to a deed 
for the dominant estate containing no reference to appurtenances.  

4. - : : OBSTRUCTIONS: EXTINGUISIIMENT OF RIGHT. Where 
an easement is created by an unambiguous written instrument, 
the estate conveyed thereby will not be cut down by the failure 
for six years of the owner thereof to compel the proprietor of the 
servient estate to remove permanent obstructions maintained by 
him upon the way in violation of the rights of the owner of the 
dominant estate.
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APPEAL from the district court for Dawson county: 

BRUNO 0. HOSTETLER, JUDGE. Affirmed.  

John H. Linderman and E. A. Cook, for appellant.  

George C. Gillan and Warrington & Stewart, contra.  

ROOT, J.  

This is an action to enjoin the defendant from obstruct

ing a right of way which the plaintiff asserts over the 

defendant's real estate. The plaintiff prevailed, and the 

defendant appeals.  

The plaintiff alleges in his petition that in 1902 one 

James, the owner of the south 49 feet of lots 7 and 8 in 

block 45 in the village of Lexington, sold the south 242 
feet thereof to the defendant, subject to a contract be

tween said parties which is set out at length in the peti

tion. By its terms the north wall of a brick building 

upon the tract conveyed by. James became a party wall.  

The contract further provides: "That the said 0. S. Kin

ney shall have the right to erect and maintain a coal shed, 
not exceeding six by six feet, on the east end of the tract 

owned by said James as aforesaid; and that the said 

James shall have the right of way of egress and ingress, 

jointly with the said 0. S. Kinney, over the east seven 

feet of the tract owned by said Kinney as aforesaid." 

The parties further agree that the contract "shall remain 

in full force, and binding upon the parties hereto, and 

their successors in title, until * * * canceled or modi

fied by mutual consent of such parties, or their succes

sors, expressed in writing and duly signed and acknowl

edged as required by deeds to real estate." The plaintiff 

further charges that he purchased the north fraction of 

the south 49 feet of said lots in 1906, and thereby suc

ceeded to the easement vested in his grantor; that the de

fendant has converted said strip of land into a room for 

the manufacture of ice cream, and obstructs said path 

by maintaining thereon a gasoline engine, an ice cream 

freezer and other obstacles, so that it "has become useless
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to plaintiff and his tenants, and has thus practically ex
eluded the plaintiff and his tenants from passing over 
said right of way," etc. . The prayer is for equitable relief 
and an ifijunction. The defendant, among other things, 
in his answer expressly denies "that the plaintiff has any 
interest in, claim to, or right of egress and ingress over 
the seven feet of ground mentioned in the petition." 

1. The defendant contends that the facts stated in the 
petition are not sufficient to constitute a cause of action 
in the plaintiff's favor, for the reason that the plaintiff 
does not allege the use of the way is necessary for the trans
action of the business conducted in his building, or that 
he has been excluded from the way, or that the contract 
creating the easement is still in force. There is no pre
sumption that the contract has been canceled, and the 
petition does charge the defendant with permanently oi4
structing a considerable part of the way. While the 
pleader does not state that the plaintiff has been irrep
arably injured by the defendant's acts, the allegations in 
the petition are sufficient to bring the plaintiff within the 
protection of the rule announced in Agnew v. City of 
Pawnee City, 79 Neb. 603. Furthermore, the defendant 
in his answer specifically denies the plaintiff's estate of 
an easement, and the plaintiff is entitled to have his title 
thereto quieted and confirmed if any such right exists.  

2. It is further argued that the plaintiff did not suc
ceed to James' right of way; that the contract is ambig
uous, and the defendant and James by their acts con
strued the contract so as to give the defendant a right to 
maintain his engine, freezer, ice box and other obstruc
tions in their present situation. The contract does not 
contain the word "heirs," but it does create in each party 
and his successor in title an casement in the lands of the 
other, and technical words are unnecessary to create an 
estate of inheritance in lands in Nebraska. Comp. St.  
1909, ch. 73, see. 49.  

It is true, as suggested by counsel for the defendant, 
that no reference is made to appurtenances in the deed
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from James to the plaintiff. The contract, however, does 

not create an easement in gross, but one that may be en

joyed solely in connection with other real estate.. Under 

these circumstances the easement should be considered 

appurtenant to that land. The easement, being appur
tenant, passed by James' deed to the plaintiff notwith

standing said instrument contains no reference thereto.  

Smith v. Garbe, 86 Neb. 91. We are unable to agree with 

the defendant in his contention that the contract is am

biguous. The agreement is that the parties shall jointly 
have the right of way for ingress and egress over the east 

seven feet of the tract conveyed to the defendant. The 

testimony discloses that the defendant purchased his real 

estate and granted the easement in 1902. At that time a 

brick building covered all of the tract except that part 

subjected to the right of way. The parcel of land to 

which James retained title was then vacant, but subse

quently a building, planned for a business house, con
structed upon the greater part of that real estate, was 

occupied by James for a time as a hardware store, and is 

still devoted to that purpose by the plaintiff's tenant. The 

defendant shortly after purchasing his building took pos

session and still occupies a considerable part of the way 

in dispute except a strip about 18 inches wide extending 

the length- thereof; he maintains a wall along the south 

end of the way, and the door by which entrance may be 

secured thereto cannot be opened from the outside. The 

litigants before this suit was commenced did not confer 

at length concerning the situation, but the defendant ad

mits the plaintiff stated his tenant complained and de

sired the way opened, to which the defendant made no 

answer. The defendant testifies that, unless compelled 

to, he will not remove any obstruction from the way. The 

plaintiff's tenant does not use the way for transporting 

merchandise to his store, but occasionally travels the 

path on foot. The obstructions were in their present posi

tion at the time the plaintiff purchased his property and 

the evidence tends to prove that James made no com-
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plaint on that score. The contract creating the easement 
is evidenced by an unambiguous written instrument re
corded in the office of the register of deeds. It is our 
opinion that James' failure to oust the defendant from 
his unlawful use of the way did not extinguish that ease
ment or narrow the plain meaning of the language used 
by James and Kinney to define the extent of their re
spective grants.  

The evidence and the law sustain the decree of the dis
trict court, and it is 

AFFIRMED.  

SEDGWICK, J., dissenting.  
The real matter in dispute between these parties is 

whether the defendant must leave the whole 7 feet open 
for plaintiff's "ingress and egress," or may make such 
use of this part of his property as will not prevent plain
tiff's "ingress and egress." This requires a construction 
of the contract as to what sort of ingress and egress was 
intended by the parties. The majority opinion does not 
discuss this question, and so the real controversy is ig
nored. By the decree complained of "the defendant and 
all persons claiming under him be, and are hereby, per
petually enjoined from maintaining on said east 7 feet of 
said tract owned by him any obstruction or obstructions 
that will in any manner interfere with or prevent the plain
tiff or his tenants from the use of the whole said 7 feet, * * * as a right of way." Thus the contract is con
strued to mean that this 7-foot strip shall be devoted 
wholly to ingress and egress by the respective parties, one 
party having no more right to this part of the real estate 
than the other, virtually making them owners and ten
ants in common of the said 7-foot strip. It is said there 
is no ambiguity in the contract. This is the clear and 
undoubted meaning. Nevertheless, it was said in the 
opinion that "the obstructions were in their present posi
tion at the time the plaintiff purchased his property and 
the evidence tends to prove that James made no complaint 
on that score." In 1902 James was the owner of both
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tracts and also the store building on the south tract, 

and at the east end of said store building was the 7-foot 

strip. James then sold the south tract and store build

ing to Kinney, and retained the north tract and also by 

the contract reserved the right of "egress and ingress." 

James had before that time inclosed the south end of the 

7-foot strip which opens upon the street and placed a door 

in said inclosure for "ingress and egress." He had been 

using this doorway for ingress and egress to the back 

part of the store building which he then sold to Kinney.  

It was and is in the interest of both parties that the en

trance to this passageway should be controlled from the 

inside, as it admits persons to the stores of both parties 

alike. He did not in the transfer to Kinney reserve the 

whole 7 feet for ingress and egress. He reserved only a 

right of way over the east 7 feet for that purpose. The 

right of ingress and egress alone was reserved and that 

was limited to the east 7 feet.  
This action was begun on the 14th day of May, 1908.  

James sold this property to Kinney on the 2d day of Feb

ruary, 1902. For more than six years these parties have 

by their actions construed this contract to reserve to 

James and his grantees the right of ingress and egress, 
and nothing more. This I think was the necessary con

struction of the plain language. James built a hardware 

store on the tract retained by him soon after he sold to 

Kinney. By the terms of the contract the parties are to 

have equal joint right of ingress and egress, but they have 

no joint right in the property except the right to pass 

through it. Subject to this right to pass through the 

property, the land belongs to defendant, and he has all 

the beneficial interest and use of it that does not inter

fere with the plaintiff's right of ingress and egress.  

Under this injunction he must remove the inclosure at 

the south end and keep everything off from this land, so 

that the plaintiff can not only have ingress and egress 

thereon, but can go over any part as he may desire. There 

must be nothing there, no use of the land, that will "in
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any manner interfere with or prevent" the plaintiff to 
pass along the east or center part, if he should tire of 
passing on the west part. If the agreement is unambigu
ous, as stated in the majority opinion, its plain meaning 
is, as above stated, that James and his grantees shall con
tinue to have the right to pass over this land as he could 
by the passage which he had constructed for that pur
pose, and was used for that purpose when he sold to 
Kinney.  

It is not a question whether James or his grantees could 
oust the defendant "from his unlawful use of the way," 
which seems to be the point decided in the opinion. The 
question is: What is the lawful use provided by the con
tract that the plaintiff and defendant are respectively 
authorized to make? It.is said in the opinion that "the 
defendant admits the plaintiff stated his tenant com
plained and desired the way opened to which the defend
ant made no answer." The record shows that the tenant 
himself was upon the witness-stand and stated under oath 
that he had never complained to the defendant in regard 
to obstructions in the right of way, and when questioned 
he refused to say that he had any further use of a passage
way on this land than was already accorded him. There 
is nothing in the contract from which to determine for 
what purpose it was intended the plaintiff should use this 
right of ingress and egress. The real intention and mean
ing of the contract therefore in this regard should be 
determined from the circumstances and the practical con 
struction, if any, that the parties put upon the contract 
by their conduct after it was entered into. In these re
spects the petition is deficient, and the evidence is not as 
satisfactory as it might be. In construing this contract 
to ascertain the real meaning of the parties thereto we 
must take into consideration the circumstances and con
ditions existing at that time and the practical construc
tion that the parties have put upon the contract in the 
succeeding years. It was of course understood between 
the parties at that time what sort of business would be
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transacted in the north building. This contract was 
made with reference to that understanding. There is no 
direct evidence as to what that understanding was, but 
the fact is that James built a hardware store thereon and 
lie and his tenants have used it ever since for that pur
pose. These parties have put a practical construction for 
six years upon their contract, and now it is attempted to 
compel Kinney to remove this entry way at the south end 
of the 7-foot strip and to abandon the whole 7-foot strip 
to the use of Ballinger, without any evidence showing 
that Ballinger has any need of it or even desired it, ex
cept for the purpose of demanding the "pound of flesh." 

VILLAGE OF DODGE, APPELLEE, V. WALTER A. GUIDINGER, 

APPELLANT.  

FILE JuNE 29, 1910. No. 16,094.  

Occupation Tax: PRACTICING MEDICINE. Village trustees may for the 
purpose of raising revenue lawfully enact an ordinance levying 
a tax upon the occupation of practicing medicine within the vil 
lage limits.  

APPEAL from the district court for Dodge county: 
CONRAD HOLLENBECK, JUDGE. Affrmed.  

Allen Johnson, for appellant.  

F. W. Button, contra.  

RooT, J.  
This is an action to recover judgment for an occupation 

tax. The plaintiff prevailed, and the defendant appeals.  
1. The defendant succinctly states the issue: "The 

question involved in this case is simply whether or not 

villages in Nebraska may legally lay and collect a tax on 

the vocation of a physician." The plaintiff is authorized by 
section 8920, Ann. St. 1909, "to raise revenue by levying 

and collecting a license tax on any occupation or busi-
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ness within the limits of the city or village, and regulate 
the same by ordinance." Similar statutes have been ap
proved by this court. Western Union Telegraph Co. v.  
City of Fremont, 39 Neb. 692, and cases there cited.  

The defendant contends that practicing medicine is 
neither a business nor an occupation, but a profession; 
that, since the statute and the ordinance are silent con
cerning professions, the tax sought to be collected is void.  
The word "occupation" is a generic term. Schuchardt v.  
People, 99 Ill. 501. An occupation is "that to which 
one's time and attention are habitually devoted; habitual 
or stated employment; vocation; calling; trade; business." 
Century Dictionary. And a vocation is defined in the same 
dictionary as "employment; occupation; avocation; call
ing; business; trade; including professions as well as 
mechanical occupations." In Thesaurus (March) Dic
tionary of the English Language the word "profession" is 
defined as "the occupation, if not agricultural, mechanical, 
or the like, which one follows." See, also, Webster's Dic
tionary. In our opinion a piysician practicing medicine 
as a business is engaged in an occupation within the mean
ing of the statute, and the plaintiff under the legislative 
grant of authority had power to levy and collect a tax 
upon the defendant's occupation or business. Lent v.  
Portland, 42 Or. 488.  

2. The defendant argues that the plaintiff may only 
license such vocations as it may regulate in the exercise 
of the police power, and that the practice of medicine is 
not subject to such regulations. The statute authorizes 
the imposition of occupation taxes for the purpose of rais
ing revenue. The taxing power, therefore, is the source 
of the plaintiffs authority to demand from the defendant 
the tax in question. The power of the legislature to raise 
revenue by levying a license tax upon occupations is elab
orately discussed and definitely determined in Roseabloom 
v. State, 64 Xeb. 342. See, also, State v. Boyd, 63 Neb.  
829. The question is no longer an open one in this state.  
The ordinance imposes a uniform tax upon the occupa-
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tion of practicing medicine in the village of Dodge. There 
is no suggestion that the amount is excessive, nor would 
the record support that contention if made.  

There is no error in the record, and the judgment of the 
district court is 

AFFIRMED.  

STATE BANK OF CHICAGO, APPELLEE, V. FIRST NATIONAL 

BANK OF OMAHA, APPELLANT.  

FILE JUNE 29, 1910. No. 16,097.  

1. Banks and Banking: FORGED DRAFT: PAYMENT: RECOVERY. Where 

the payee of an unaccepted draft to which the drawer's name has 

been forged, and purporting to have been drawn by a bank in 

South Dakota upon a bank in Illinois, Indorses the instrument 
generally and sells it for its face value to a Nebraska banker with 
whom the payee is acquainted, the drawee, after paying the bill, 
cannot recover back the meney unless it pleads and proves that 
the holder was negligent in purchasing the instrument, or in 
Indorsing it, or withheld from the drawee at the time the bill 
was paid some information or grounds for suspicion within his 
knowledge concerning the genuineness of the bill.  

2. - : - : DUTY OF PURCHASER. In such a case the cashing 

bank, if it acted in good faith in the transaction, is not required, 
in order to acquit itself of a charge of negligence in purchasing 
the bill, to prove that before such purchase it inquired of the 
drawer whether the instrument was genuine, or communicated 
with the drawee to learn whether the bill would be accepted.  

3. - : -- : INDORSEMENT. Where such a draft, by reason of 
the payee's indorsement, is negotiable by delivery, an indorse
ment by the holder is not a warranty to the drawee that the 
drawer's signature is genuine.  

APPEAL from the district court for Douglas county: 
GEORGE A. DAY, JUDGE. Reversed.  

Isaac E. Congdon, for appellant.

Myron Learned, contra.
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RooT, J.  

This is an action by the drawee of a forged draft 
to recover from a holder thereof money paid to satisfy 
that instrument. The plaintiff prevailed upon the de
fendant's demurrer to the petition. The defendant ap
peals.  

The plaintiff alleges in its petition that the defendant, 
through its agent, the Continental National Bank of Chi
cago, on November 29, 1907, caused to be presented to the 
plaintiff through the Chicago clearing house a certain 
draft of which the following is a copy: "$800. The Ger
man Bank. No. 9638. Eureka, South Dakota, Nov. 23, 
1907. Pay to the order of Chas. Viterna, $800.00, eight 
hundred dollars. E. Moog, A. Cashier. To the State Bank 
of Chicago, Chicago, Ill." The instrument was indorsed: 
"Chas. Viterna." "Pay to the order of Continental Na
tional Bank, Chicago, Ill., First National Bank, Omaha, 
Neb. L. L. Kountze, Cashier." The plaintiff further al
leges that, believing the instrument to be the genuine 
draft of said E. Moog, it accepted the samue and paid it to 
the defendant through the Continental National 1ank; 
"that the defendant, prior to the presentation, acceptance 
and payment of said draft as hereinbefore alleged, paid 
to Charles Viterna named in said draft as payee, knowing 
him to be said Viterna, eight hundred dollars ($800.00), 
the amount named in said draft, without any knowledge 
or information as to whether said draft would be accepted 

. or paid by the plaintiff, and without taking any steps to 
ascertain whether or not said draft was a genuine draft of 
the above named E. Moog, assistant cashier of the Ger
man Bank of Eureka, South Dakota." The plaintiff also 
alleges the draft was forged, but its true character did not 
become known until December 12, 1907. Immediately 
thereafter the plaintiff advised the defendant of said fact 
and demanded repayment of the $800, which demand was 
refused. Counsel for the respective litigants stated at 
the bar that the negotiable instrument statute does not
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control this case, and we shall treat their statement as 

correct for the purposes of this case.  
The great weight of authority sustains the proposition 

that, as between the drawee and a good faith holder of a 

draft, the drawee bank is to be deemed the place of final 

settlement, where all prior mistakes and forgeries shall 

be corrected and settled once for all; and, if not noticed 

and payment is made, the money cannot be recovered 

back. Price v. Yeal 3 Bur. (Eng.) 1354; (ierman ia Bank 

r. Boutell, 60 Minn. 189. The cases are annotated in a 

note to First Nat. Bank v. Bank of TWyndwure, 10 L. R.  
A. n. s. 49 (15 N. Dak. 299). Courts and text-writers 

generally recognize that the preponderance of authority 

is in favor of the rule, but it seems to conflict with a 

well-established principle of law that money paid by mis

take may be recovered back, and has not been accepted 

without qualification by all of the American courts. North 

Dakota refuses to follow Price v. Neal, .wpra, and has 

held that the principles of equity should control a trans

action between the drawee and a holder of a forged check 

or draft. First Nat. Bank v. Bank of Wymidncre, supra.  

The position assumed by North Dakota is in hariony 

with suggestions made by many text-writers, but, so far 

as we are advised, is not sustained by the opinion of any 

other court. Intermediate the cases adhering to the an

cient rule and First Nat. Bank v. Bank of Wyndmcre, one 

may find cases qualifying the broad rule promulgated in 

F1'rice v. Neal, su pra.  
The Massachusetts supreme court hold that the failure 

of the drawee to detect the forgery at the time the draft 

is presented and paid will not preclude it from recovering 

the money from a holder "who took the check under cir

cumstances of suspicion without proper precaution, or 

whose conduct has been such as to mislead the drawee or 

induce him to pay the cheek without the usual security 

against fraud." First Nat. 1Hiuik v. First Nat. Bank, 151 
Mass. 280. In the cited case the cashing bank received a 

. check from an unknown person payable to bearer, and 
26
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without requiring him to identify himself, although there 
was a local custom requiring identification in such cases.  
It was held that the negligence of the cashing bank lulled 
the drawee into a false sense of security and the latter 
could recover back the money paid. In National Bank 
of North America v. Bangs, 106 Mass. 441, the court hold 
the drawee should be permitted to recover if the party 
receiving the money in any manner contributed to the suc
cess of the fraud, or to the mistake of fact under which the 
payment was made.  

The plaintiff relies upon our decision in First Nat.  
Bank of Orleans v. State Bank of Alma, 22 Neb. 769. That 
case was decided upon a statement of facts to the effect 
that B. R. Claypool maintained a deposit in each of said 
banks. A stranger presented to the Orleans bank a check 
upon the Alma bank bearing the name of Claypool as 
drawer, and payable to A. J. Gype, or bearer. The Or
leans cashier compared the signature to the check with 
Claypool's genuine signature upon the bank's book, and, 
without requiring the holder to identify himself or to ac
count for the manner in which he secured possession of 
the check, paid it. In due course, through a bank wherein 
the litigants each maintained a deposit, the check was 
paid and charged to the account of the Alma bank, and 
later was delivered to 0laypool, who denounced the in
strument as a forgery. We held the drawee should re
cover the money paid. Some remarks in the argument of 
our late chief justice, taken apart from the facts in the 
case, lend color to the plaintiff's argument in the in
stant one. At the bar it was argued that, since the check 
on the Alma bank was payable to bearer, identification of 
the holder was an immaterial fact, and the entire argu
ment in the opinion should be considered with relation to 
the obligation of the cashing bank to ascertain at its peril 
that the check was a genuine instrument. The principle 
underlying the opinion is that the cashing bank was neg
ligent in not availing itself of all means at its command 
to ascertain whether the check was genuine. Business
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men and courts alike recognize that ordinary prudence 

forbids the purchase of a check from a stranger, regard

less of whether the paper was payable to order or bearer.  

The instrument considered in the Alma case was an or

dinary check, not designed for circulation, but for im

mediate presentment. First Nat. Bank v. Miller, 37 Neb.  

500. As stated by Judge MAXWELL, the Alma bank did 

not know but that Claypool had been present when the 

check was presented by the holder to the Orleans bank, 

and, had the cashing bank made inquiries concerning the 

identity of the holder or the manner in which he became 

possessed of the instrument, the probabilities are he would 

not have withstood the ordeal, but the fraud would 

have been discovered. In Germania Bank v. Boutell, 

supra, the duty of the cashing bank to require the holder 

to identify himself is recognized. The rule stated in the 

Orleans case has been adopted in Massachusetts; in Peo

ple's Bank v. Franklin Bank, 88 Tenn. 299; Canadian 

Bank of Commerce v. Bingham, 30 Wash. 484, 60 L. R. A.  

955, and has been recognized in First Nat. Bank v.  

Marshalltown State Bank, 107 Ia. 327.  

In Ellis & Morton v. Ohio Life Ins. & Trust Co., 4 Ohio 

St. 628, a local custom obtained among the banks of Cin

cinnati requiring the cashing bank, before purchasing a 

check presented by a stranger and drawn upon another 

bank, to make careful inquiry concerning his identity, 

and to ascertain whether the paper was genuine and the 

holder was the owner thereof. The opinion turns upon 

the holder's negligence in failing to comply with this 

local custom.  
In the case at bar, Viterna was payee of the forged 

draft, and was known to the defendant at the time it pur

chased the bill. The draft purports to be a foreign bill 

of exchange, an instrument that for many purposes is in

tended to circulate as money for a limited period of time; 

the forgery consisted in forging the name of the drawer, 

and not in raising the amount of a genuine bill, and the 

drawer maintains its place of business in a neighboring
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state. The plaintiff does not plead that any suspicious 
circumstances surrounded the purchase of the bill by the 
defendant, that Viterna was not a man of fair character 
or so situated that the possession and presentation by 
him of a draft for $800 would excite suspicion in the mind 
of any prudent banker, nor does the plaintiff charge that 
at any time prior to the presentation of said instrument 
the defendant acquired any knowledge or entertained a 
suspicion concerning the forgery which it withheld from 
the plaintiff. The plaintiff does charge that the defendant 
did not take any steps to ascertain whether the draft was 
genuine or would be paid, but Cie statement, admitted by 
the demurrer to be true, must be taken into consideration 
in connection with the fact that the drawer was in South 
Dakota, the drawee in Chicago, and the payee was known 
to the defendant, a resident of Nebraska. It is not 
pleaded there was an agreement between the litigants 
that drafts drawn on each other should not be cashed if 
presented for sale by a payee known to the cashing bank 
unless it first made inquiry concerning the instrument, or 
that any such custom obtained in Omaha or Chicago, or 
that the defendant had any means at hand whereby it 
could have ascertained the genuineness of Moog's sig
nature. In fact, so skillfully was that signature forged 
that it deceived the drawee, so that had Viterna been ac
quainted with the paying teller or other employee or officer 
charged by the plaintiff with the duty of identifying sig
natures to its customers' drafts, it is more than probable 
that it would have cashed the draft if the payee had pre
sented the instrument for payment.  

In the Orleans case the cashing bank had the drawer's 
genuine signature to compare with the name attached to 
the check, and it also had the power to demand that the 
holder should identify himself; it availed itself of but one 
safeguard against fraud, and we are entirely satisfied with 
our opinion holding that under the circumstances the 
orleans bank was guilty of negligence. But in the case at, 
bar it is not alleged the defendant had any means other
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than the identity of the payee to prove the genuineness of 
the draft. Until the legislature shall provide that a bank 
is guilty of negligence in purchasing a foreign draft fair 
on its face from a known payee, unless it first comuni
cates with the drawer and the drawee to learn whether 
the draft is genuine, we do not feel justified in expanding 
the rule announced in the Orleans case, supra. Drafts ag
gregating many billions of dollars in value have been 
issued, negotiated, accepted and paid by merchants and 
bankers in reliance upon the rule announced in Price v.  
Ycal, sipra, and to the general satisfaction of the com
mercial world. So far as we are advised, in but one state 
of the Union, Pennsylvania, has the legislature modified 
that rule. Merchants and bankers in the great centers of 
the English speaking world have not moved the legisla
tures to modify this principle of the law merchant, and 
the courts should hesitate before substituting the philos
ophy of logicians for a practical rule evolved from the 
necessities of commerce.  

The plaintiff also cites First Nat. Bank v. First Nat.  
Bank, 4 Ind. App. 355, but it should not be seriously con
sidered as an authority in the case at bar because it re
fers to a forged school order which the learned judge 
writing that opinion states, at page 363 of the report, is 
not negotiable according to the law merchant. The court 
also hold the indorsement "for collection" by the holder 
of the order tended to divert scrutiny by the drawee of 
the drawer's signature because such an indorsement 
would indicate the instrument was not circulating as 
negotiable paper.  

The plaintiff further cites First Nat. Bank v. North
western Nat. Bank, 40 Ill. App. 640. This case was ap
pealed to the supreme court of that state and is reported 
in 152 Ill. 296. In that case checks purporting to have 
been drawn by the Central Union Telephone Company 
upon the Northwestern National Bank of Chicago, pay
able in four instances to "F. P. Ross, Manager," and in 
one case to "C. H. Wilson, A. G. Supt," were received by
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the First National Bank through the clearing house.  
The proof established that the payees were employees of 
the telephone company, but were not entitled to the 
checks, knew nothing about them, and their indorsements, 
as well as the signature of the drawer, had been forged.  
The court hold that, while the drawee by paying a draft is 
estopped from thereafter denying the drawer's signature, 
it does not warrant the signature of any indorser, but the 
indorser warrants the genuineness of all preceding in
dorsements; that the parties stood as though the bills 
were genuine, but the indorsements of the payees forged, 
and the drawee for that reason could recover the money 
paid by it to the holder of- the paper. The opinion is 
sound, but has no application to the instant case because 
there were no forged indorsements upon the bill in ques
tion.  

Ford & Co. v. People's Bank, 74 S. Car. 180, 10 L. R.  
A. n. s. 63, is cited by the plaintiff. In that case the 
plaintiff's drawee paid a forged draft, and charged in his 
petition to recover back the money: "That the plaintiff 
paid the said draft upon presentation, upon the faith and 
credit of the indorsement of the said defendant." A gen
eral demurrer to the petition was sustained, and the su
preme court of that state hold that a general indorsement 
of a forged bill by the holder thereof is a representation 
that the drawer's signature is genuine upon which the 
drawee may rely, and, in case the instrument is forged, 
may recover back money paid the holder. The opinion is 
against the weight of authority, and is not supported by 
any of the cases cited by that court upon this point, ex
cept the case of Woods & Malone v. Colony Bank, 114 Ga.  
683, and the opinion filed in the last named case cites 
National Bank of Nortlh America v. Bangs, supra, in 
support of the principle announced by it and later by the 
South Carolina court.  

In the Massachusetts case the cashing bank was 
named as payee in a forged check payable to its order, so 
the instrument could not become current except by the
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bank's indorsement. The court hold that the payee was 

negligent in taking the check from a stranger without 

proof of his identity, and, by indorsing the check, gave it 

currency and standing. In the Georgia case the draft was 

payable to bearer, and the opinion is sound, based upon 

the negligence of the cashing bank in not requiring the 

party from whom it purchased the instrument to identify 

himself; but so far as it holds upon the reported facts that 

the indorsement by the holder was a warranty to the 

drawee that the drawer's signature was genuine, it is un

sound in principle and will not be accepted as a correct 

statement of the law.  
First Nat. Bank v. Bank of Wyndmere, supra, cited by 

plaintiff, does sustaip its argument, but we are of opin

ion that the Orleans case, supra, commits this court to the 

doctrine that the drawee must establish the cashing bank's 

negligence, or bad faith, to justify a recovery. Since the 

drawee should only recover in this suit in case the cash

ing bank was negligent or has acted in bad faith, the 

burden is upon the former to plead such negligence or 

mala fides. The pleader in the instant case in our opinion 

has not stated in his petition facts sufficient to establish 

that the defendant was negligent or that it acted in bad 

faith in purchasing from Viterna the forged draft in 

question.  
The judgment of the district court, therefore, is re

versed and the cause remanded for further proceedings.  

REVERSED. 

STATE, EX REL. J. L. BRANDEIS & SONS, APPELLEE, V.  

CHRISTIAN A. MELCHER, APPELLANT.  

FIL JUNE 29, 1910. No. 16,102.  

1. Schools: BOARD OF EDUCATION: ADOPTION or RULEs. A rule adopted 

by the board of education of the city of South Omaha, providing 

that its committee on teachers and janitors shall annually, after
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the organization of the board In May, report the names of teachers 
and janitors to be selected by the board and the salaries to 
be paid such employees, and also recommend three competent 
persons to inquire into the qualifications of applicants desiring 
to teach in the public schools in said city, is a reasonable exercise 
of the power delegated to said board by the legislature to enact 
rules and regulations, is binding upon the board, and contem
plates that, except in emergencies, the incoming members shall 
have the right to participate in employing teachers and janitors 
for the year next succeeding the new members' election.  

2. EMPLOYMENT OF SPECIAL COUNSEL. Section 8430, 
Ann. St. 1909, does not disable the board of education of the city 
of South Omaha from employing counsel at the expense of the 
district in addition to its regular attorney to represent it in 11ti
gation.  

3. Mandamus: PAYMENT OF SCHOOL WARRANT. But if the treasurer of 
the district refuses to pay a warrant drawn in payment for legal 
services rendered the board and a fraction of its members in 
opposing a suit prosecuted to restrain them from acting in viola
tion of the rules of the board, the writ should not issue unless it 
clearly appears that the members of the board were acting in 
good faith with respect to the matters referred to in the injunc
tion suit and according to their rules and the law.  

4. Appeal: Enos NOT ARGUED ix Bitipis. Ordinarily an error occur
ring in the district court will not be noticed on appeal unless the 
appellant speciflcally assigns and argues that error in his brief; 
but where the effect of affirming a judgment may be to improperly 
dispose of school funds, and error prejudicial to the district ap
pearing in the record is referred to but not specifically assigned 
in the brief, it will be noticed, although not argued at length.  

APPEAL from the district court for Douglas county: 
WVILLIAM A. REDICK, JUDGE. Reversed.  

E. R. Leigh and J. J. Breen, for appellant.  

Barter & Van Dusen and John L. Kennedy, contra.  

Roor, J.  

This is a mandamus proceeding to compel the respond
ent, the treasurer of the school district of the city of South 
Omaha, to pay a warrant drawn against its funds. The 
relator prevailed, and the respondent appeals.
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On the 4th day of May, 1907, Axel Bergquist, a resident 

taxpayer of the district, commenced an action in the dis

trict court for Douglas county against the board of edu

cation and its individual members, charging that the 

defendaits therein, Laverty, Rich and Corrigan, had con

spired to enter into contracts, in the name of the board, 
with teachers, janitors and other employees for a period 

of time extending beyond the terms of said members and 

in violation of the rules adopted by said board. Berg

quist asked that the defendants be enjoined from proceed

ing at that time to elect teachers, janitors and other em

ployees. Judge Kennedy issued a restraining order and 

set the cause down for hearing on the application for a 

temporary injunction. Thereupon, April 5, 1907, the 

board made an order, Laverty, Rich and Corrigan voting 

aye, and the other two members voting nay, that H. B.  

Fleharty, Esq., and Messrs. Baxter & Van Dusen, prac

ticing attorneys of the Douglas county bar, should be em

ployed to represent the board in resisting said suit. A 
joint answer for the board, Laverty, Rich and Corrigan, 
was filed by said attorneys and the regular attorney for 
the school board April 15, 1907. That same day an 
amei(led petition was filed, omitting the name of the 

board of education from the caption, but no entry was 
made dismissing the action as to said defendant. There

upon the same counsel filed the joint answer of Laverty, 
Rich and Corrigan. April 16, 1907, the suit was dismissed 

without prejudice to another action. April 18, 1907, the 

board, Laverty, Rich and Corrigan voting aye, and the 

other members voting nay, allowed a bill for legal services 
in the sum of $150 in favor of Mr. Fleharty, and a like 

bill in favor of Messrs. Baxter & Van Dusen. The relator 

purchased Mr. Flebarty's warrant for a valuable consid

eration, and it forms the basis of this suit.  

1. School district warrants do not possess the qualities 

of negotiable paper, and a purchaser thereof takes them 

subject to all equities existing against the original holder.  

School District v. Stough, 4 Neb. 357; State v. Cook, 43
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Neb. 318. A writ of mandamus should not issue unless 
the right of the relator to the relief is clear and no ade
quate remedy at law exists. State v. City of Omaha, 14 
Neb. 265; State v. Cook, supra; State v. Merrell, 43 Neb.  
575; State v. Bartley, 50 Neb. 874. We have sustained 
the district court in granting a writ to compel the pay
inent of a school district warrant. Leonard v. State, 67 
Neb. 635. Ordinarily the discretion of the district court 
in granting or withholding the writ will not be overruled 
unless the record presents a plain error or it is clear that 
the principles of law controlling the rights of the parties 
have not been correctly applied.  

In 1903 the legislature by chapter 98, laws 1903 (Ann.  
St. 1909, sec. 8415 et seq.), provided that every city of the 
first class having more than 25,000 and less than 40,000 
inhabitants, and such adjacent territory as might be at
tached to the city for school purposes, should constitute 
a school district, and its affairs be controlled by a board 
of education of five members elected by the qualified 
voters of the district. The board of education is granted 
the power "to select their own officers, and make their 
own rules and regulations subject to the provisions of 
this act and the general school laws." Section 8421. The 
act further provides: "That said board of education shall 
have power to elect an attorney for said board, and may 
enter into a contract with him for a term not to exceed 
one year. Said attorney shall receive a salary of three 
hundred dollars per annum, payable in monthly instal
ments of twenty-five dollars each." Section 8430. By 
section 16 of the rules adopted by the board prior to April 
4, 1907, the committee on teachers and janitors is required 
to report to the board annually, after the organization in 
May, the names of competent and eligible teachers and 
janitors to be elected, and to recommend three competent 
persons to act as an examining board to inquire into the 
qualifications of such teachers. Section 21 of the rules 
requires the attorney for the district to attend all board 
meetings, inspect and pass upon all contracts, bonds and
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legal documents in which the board is interested, to advise 

the board upon all legal questions concerning the affairs 

of the district, to take charge of all suits at law "as di

rected by the board, in which the interests of the school 

district are involved, and to do such other legal business 

for the district as the board may direct." Prior to April 

4, 1907, the board had selected an attorney, and there is 

nothing in the record to suggest he was disqualified from 

appearing for the board in the injunction suit.  
2. The respondent contends that, since the legislature 

has made provision for an attorney to represent the school 

district, the board did not have authority to employ ad

ditional counsel and pay them out of the funds of the dis

trict. Brome v. Cuming County, 31 Neb. 362, is cited as 

controlling the instant case. In that action we held the 

county commissioners had no authority to employ at the 

expense of the county private counsel to assist the county 
attorney in legal proceedings brought by the county 

against several of its ex clerks and their bondsmen. The 

legislature created the office of county attorney and de

fined that official's duties. By force of the statute then 

existing the county attorney was given control and 

charged with the sole responsibility of attending to the 

county's legal business, and the county commissioners, 
exercising such authority as the legislature had delegated 

to them, could not control the county's litigation or bind 

it to pay for services which the statute directed the county 

attorney to perform for his official salary. The other au

thorities cited by respondent's counsel upon this point 
relate to cases analogous to Brome v. Cuming County, 

supra, and do not in our opinion sustain hi, argument 

upon this feature of the instant case. Chapter 58, laws 

1903, specifically authorizes school districts of the class 

to which the district of South Omaha belongs to sue and 

to be sued in proper cases. Section 33 of the act (Ann.  

St. 1909, sec. 8447) by reference incorporates into the act 

so much of the general school law as is not inconsistent 

with said chapter. The effect of this section is to expand
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to some degree the scope of chapter 98, supra. State v.  
Majors, 85 Neb. 375. By the provisions of the general 
school law, school district officers are given authority to 
protect the district in all suits to which the district is a 
party or which- may affect its interests. In the opinion 
of Mr. Commissioner EPPERSON in Bishop v. Fuller, 78 
Neb. 259, may be found a discussion of this subject, and 
the commissioner reasons that the school district may law
fully expend its funds in litigation affecting its interests 
but to which it is not a party.  

Section 8430, Ann. St. 1909, does not provide that an 
attorney when selected by the school board shall have 
control of all litigation in which the district may be inter
ested, nor does the statute create a legal department and 
devolve upon it complete responsibility for all such litiga
tion. It is declaratory and not restrictive in direct terms 
or by fair implication of the language used. The school 
district of the city of South Omaha owns property of great 
and increasing value. A continuous, rapid increase in 
population calls for a corresponding expansion in the 
number of its schoolhouses and teachers. Litigation in
volving property rights or the public revenue and vitally 
affecting the school district is likely to arise at any time.  
We do not believe the legislature intended to authorize a 
rural school district to employ and pay counsel reason
able fees in all cases affecting its interests, and at the 
same time to restrict the school district of South Omaha 
to the payment of an attorney fee for all legal services 
rendered it during an entire year that in some instances 
would amount to no more than a respectable retainer. We 
therefore are of opinion that it was within the power of the 
board of edueation, if acting in good faith, to employ 
counsel to appear in litigation in which the district was 
interested and to pay such counsel out of the funds of the 
district a reasonable sum for their services.  

3. Although the board had authority to employ attor
neys, we are not entirely satisfied that the evidence of the 
board's good faith is so clear concerning the employment
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of counsel to assist their regular attorney in opposing the 

injunction suit that a writ should issue to compel the 

payment of the warrant in suit. The legislature has au

thorized the board to enact rules to govern its conduct.  

Prior to April 4 the board had exercised that power by 
providing that its committee on teachers should report 

annually in May, after the reorganization of the board, 
the names of teachers and janitors to be employed for the 

succeeding year by the district. Members of the board of 

education are elected on the first Tuesday in April. Sec

tion 8420, Ann. St. 1909, provides that the board shall 

hold a regular meeting on the first Monday in each month.  

The record discloses that the terms of Laverty, Rich and 

Corrigan expired the first Monday in May, 1907. It is 

evident, if the rules of the board are given any binding 

force, that outgoing members of the board of education, 

except in cases of emergency, have no voice in selecting 

teachers and janitors for a period extending beyond the 

retirin" meinbers' terms. Where the legislature delegates 

to an administrative board the power to enact rules to 

carry out the purposes for which that body was created, a 

reasonable rule, not in conflict with law, has the force of 

law within that board's field of action and will be sus

tained by the courts. Ives v. Irey, 51 Neb. 136; State v.  

Dunn, 76 Neb. 155; State v. Dudgeon, 83 Neb. 371; Blue 

r. Beaeh, 155 Ind. 121.  
In Nelson v. City of South Omaha, 84 Neb. 434, under 

a statute providing that the rules might be suspended and 

an ordinance passed in manner other than directed by the 
act, we held that a vote of two-thirds-of the members of 

the city council in favor of an ordinance would be con

strued as a vote in favor of suspending the rules. There 
is nothing in the record to show that the rules of the board 
of education in the city of South Oiaha provided in 1907 
for their suspension. From the proof before us it ap

pears that three members of the board, in defiance of its 
rules, were attempting to forestall the action of their suc
cessors in office. It also appears that special counsel were
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employed in the name of the board by the solid vote of 
those members, and over the objections of the other mem
bers, to remove the legal obstructions interposed to pre
vent such unlawful acts. It may be that it was to the 
interest of the district to defeat a suit prosecuted to re
strain a majority of the board from acting in violation of 

its rules, but there is nothing in the record to warrant such 
an inference. There is proof that on the 18th of April, 
1907, two days after the injunction suit was dismissed, 
the plaintiff therein brought another action against Lay
erty, Corrigan and Rich, and Judge Sutton restrained 
them from electing teachers or janitors. Upon the trial 
of the instant case the respon'dent- sought to prove that 
April 16, before the first action was dismissed, Laverty, 
Rich and Corrigan assured the district court they had no 
intention of electing any teachers or janitors; that im
mediately after that action was disposed of they attempted 
to do the things they stated in open court they had no 
intention of doing and the second suit was the result of 
that conduct. This proof was excluded by the district 
court.  

There is no specific assignment of error in the respond
ent's brief based upon this ruling of the district court, 
nor is the question of Rich, Laverty and Corrigan's good 
faith in assuming to act in the name of the board in 
violation of its rules or in employing counsel to sustain 
their action argued at length, although reference is made 
thereto. We have, however, before us copies of the plead
ings and of the orders made by Judges Sutton and Ken
nedy. The purpose of the writ is to compel the expendi
ture of funds held by the respondent in trust for the 
benefit of the children of South Omaha, and we think this 
is a case where we should avail ourselves of the privilege 
accorded by section 675c of the code. We do not care 
upon the evidence before us to determine the good faith of 
those men, but are of opinion that the court should have 
permitted the respondent to introduce eyidence tending to 
prove bad faith-on the part of the retiring members of the
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board of education, and that upon the evidence received 

the writ should not have issued. The other arguments 

presented by the respondent have been examined, but are 

not thought applicable to the case at bar.  

The judgment of the district court is reversed and the 

cause remanded for further proceedings.  
REVERSED.  

HUGH CRILLY, APPELLANT, V. HENRY RUYLE, APPELLEE.  

FILED JUNE 29, 1910. No. 16,104.  

1. Appeal: REPLY. Where during the trial of a cause both parties 

treat an affirmative defense as denied, it will be so considered in 

this court, although the plaintiff filed no reply either before or 

after judgment. Missouri P. R. Co. v. Palmer, 55 Neb. 559.  

2. Payment, Plea of: SUFFICIENCY. A general allegation in an answer 

that the plaintiff's demand has been paid, if not attacked by mo

tion before trial, is sufficient to permit the introduction of evi

dence to prove payment.  

3. - : ACCORD AND SATISFACTION: EvmENCE. If payment Is the 

sole affirmative defense pleaded in an answer, evidence tending 

to show an accord and satisfaction with respect to the subject 

matter of the suit should not be received over the plaintiff's ob

jection.  

4. Sales: AGREEMENT AS TO WEIGHTS. Where a vendor and a vendee 

agree that live stock shall be weighed by the former and the 

weights thus ascertained less a shrinkage of 2 per cent. accepted 

by the latter, the vendee, in the absence of fraud or mistake, is 

concluded by such weights.  

5. Trial: AUTHORITY OF AGENT: QUESTION FOR JURY. Where one man's 

authority to represent another becomes material during the trial 

of an action at law and the evidence upon that point is conflict

ing, the issue should be submitted to the jury.  

6. Banks and Banking: AGENCY. A bank charged with the duty of 

collecting a draft is the drawer's agent.  

7. Accord and Satisfaction: UNACCEPTED DRAFT: PARTIAL PAYMENT.  

The mere payment of part of the face of an unaccepted draft by 

the drawee, accompanied by a stat-ment that he owes no more 

than the amount of that payment and will pay nothing further, is



368 NEBRASKA REPORTS. [VOL. 87
Crilly v. Ruyle.  

Insufficient to support a plea of accord and satisfaction, although 
the drawer may have accepted the payment; but, if the parties 
disagree concerning the amount due and the drawee at the time 
he makes such payment states in effect It is made upon condition 
that it shall be received in full satisfaction of the drawer's de
mand, acceptance of the payment will work an accord and satis
faction between the parties.  

8. Sales: LIvE STOCK: ACCEPTANCE: AGREEMENT AS To FEED AND 
WEIGHTS: QUESTION FOR JURY. Where the vendor and the vendee 
of live stock disagree as to whether or not the former promised 
the latter that Intermediate the date of the contract and the de 
livery of the live stock the animals should not be fed alfalfa, and 
the vendee accepts the stock, he will not be permitted thereafter 
to renounce his agreement to accept the vendor's weights unless 
he proves that such feeding worked to his prejudice and he did 
not know before he accepted the stock they had been so fed; and 
those facts should be submitted to the jury upon proper instruc
tions.  

9. - : - : - : WAvER. And If the evidence, although in 
sharp conflict, tends to prove that an agent of the vendee clothed 
with authority to accept the cattle did accept them with knowl
edge that they had been fed alfalfa, and made no protest on that 
score, the vendee will not be heard, after securing possession of 
the animals, to repudiate the vendor's weights for the reason 
that the stock had been fed in violation of the terms of the 
agreement.  

APPEAL from the district court for Franklin county: 
HARRY S. DUNGAN, JUDGE. Reversed.  

George Marshall and W. C. Dorsey, for appellant.  

R. W. Sabin and A. H. Byrum, contra.  

RooT, J.  

This is an action to recover an alleged balance due upon 
a sale and delivery of cattle. The defendant prevailed, 
and the plaintiff appeals.  

The defendant is a farmer and live stock dealer. He 
owns land in Franklin county and in Gage county, but 
resides near Rockford, in Gage county. The plaintiff in 
1907 resided in the village of Campbell, Franklin county,
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was engaged in the live stock business, and his feed yards 
and pasture joined the stock pens of the railway in said 
village. The latter part of Septeniber of said year the 
defendant and the plaintiff agreed orally that the former 
should purchase from the latter 36 stock cattle for three 
different prices aecording to the sex and grade. The cat
tle were to be weighed at Campbell, and 2 per cent. of the 
gross weight deducted as shrinkage. To this point the 
parties are in accord, but the evidence concerning the 
remaining details of the contract and their conduct is in 
conflict. The plaintiff testifies the defendant agreed that 
his employee, a Mr. James, should assist in weighing and 
would receive the stock, whereas the defendant testifies 
that James was to merely assist in weighing and loading 
the cattle, and that he had no authority to represent and 
did not represent his master. The .defendant testifies 
that the parties agreed the animals were not to be fed al
falfa, and he produced evidence tending to prove that 
during the week intermediate the making of the contract 
and the shipment of the stock they were so fed. The 
plaintiff testifies there was no such agreement, that the 
defendant knew the cattle had access to an alfalfa pasture, 
and that no alfalfa hay was fed to them. The proof indi
cates that cattle fed upon green or partially cured alfalfa 
will lose considerable weight during transportation. The 
cattle were weighed in the presence of MIr. James and 
shipped to Rockford via Beatrice. At the last named 
point they were unloaded, rested, fed, watered and then 
transported to Rockford, eight miles distant. The de
fendant testifies he weighed the cattle over the railway 
scales at Rockford, and by comparing the weight thus 
ascertained with the statement of weights sent him by the 
plaintiff from Campbell learned that the stock had shrunk, 
in addition to the 2 per cent. deducted according to the 
agreement, 3,810 pounds. The defendant contends that, 
had the cattle been fed according to agreement and ac
curately weighed at Campbell, there would have been no 
such shrinkage, and argues that by an accord and satis
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faction and the payment of $750 he has satisfied the 
plaintiff's demand.  

1. The petition recites the contract from the plaintiff's 
standpoint, credits the defendant with $750, and demands 
judgment for the balance due according to the Campbell 
weights. The defendant answers by way of a general 
denial, admits he purchased cattle from the plaintiff, and 
charges "that he paid plaintiff the full value of said cattle 
on the terms and conditions upon which he purchased 
said cattle from said plaintiff, and that he has fully set
tied with the said plaintiff for same before the commence
ment of this action, and that he is not owing the said 
plaintiff, or indebted to him in any sum whatsoever." To 
this answer no reply was filed. We are met at the threshold 
of this case with the defendant's assertion that the plea 
of payment stands undisputed, and the verdict therefore 
should be sustained notwithstanding the evidence. The 
defendant tried the case as though his plea of payment 
had been traversed. While section 134 of the code pro
vides that every material allegation of new matter in an 
answer not controverted by a reply shall for the purpose 
of the action be taken as true, yet a litigant will not be 
permitted to try his case in the district court as though 
a reply traversing the allegation in his answer were on 
file and insist in this court that no reply was filed.  
Schuster, Hingston & Co. v. Carson, 28 Neb. 612; Pok
rok Zapadu Publishing Co. v. Zizkovsky, 42 Neb. 64; 
Missouri P. R. Co. v. Palmer, 55 Neb. 559; Minzer v. Will
man Mercantile Co., 59 Neb. 410; In re Estate of Cheney, 
78 Neb. 274.  

2. The plaintiff argues that the pleader states conclu
sions, and not facts, with respect to payment, and the 
answer does not present that defense. The pleading is 
vulnerable to a motion to make more specific, but, if not 
attacked in that manner before trial, is sufficient to pre
sent the defense of payment. Keys v. Fink, 81 Neb. 571; 
Swett v. Southworth, 125 Mass. 417; Goss v. Calkins, 164 
Mass. 546; 30 Oyc. 1254.
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8. Over the plaintiff's objections, evidence was received 

to prove an accord and satisfaction, and the court sub

mitted that defense to the jury. An accord and satisfac

tion is predicated upon an agreement between the parties 

based upon a consideration and fully executed on the part 

of the defendant, whereby the plaintiff's cause of action is 

satisfied or discharged. The answer presents no such a 

defense. Van Housen v. Broehl, 58 Neb. 348, 59 Neb. 48; 

Coit & Woolsey v. Houston, 3 Johns. Cases (N. Y.) *243; 

City of Rawlins v. Jungquist, 16 Wyo. 403, 96 Pac. 144; 

1 Cyc. 341; Maxwell, Pleading and Practice (4th ed.) 

140. We cannot say the evidence upon a second trial will 

necessarily sustain a plea of an accord and satisfaction.  

According to the agreement the cattle were to be weighed 

in Cnibtll, and, in the absence of fraud or mistake, the 

defendant should be concluded by those weights. Colo

rado Trading & Transfer Co. v. Oliver, 20 Colo. App. 257, 
78 Pac. 308. There is no allegation in the answer that 

fraud was practised, or mistake occurred, in weighing the 

cattle at Campbell. The defendant testifies he wrote a 

letter to the plaintiff November 7, 1907, before the $750 

was paid, informing him the cattle arrived in good con

dition, but the shrinkage was so great the witness would 

not pay according to the Campbell weights, but had sent 

the $750 in full satisfaction of the plaintiff's claim. The 

defendant testifies the letter was placed in the United 

States mail, but does not state he attached any postage 

stamps to the envelope. The plaintiff denies having re

ceived any such letter. Upon proof of all the facts neces

sary to create a presumption that the letter was received 

by the plaintiff, the jury should say whether they believed 

the plaintiff's denial, rather than the testimony sustain

ing the presumption. If the defendant did not write the 

letter, or if it were written but was not received by the 

plaintiff, the proof is not conclusive he was informed the 

money had been sent upon condition that it should be ac

cepted in satisfaction of a disputed claim. The defendant 

argues that the German National Bank at Beatrice was
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the plaintiff's agent for the collection of the draft, and, 
since the money was paid the bank upon condition that 
the plaintiff should accept that money in satisfaction of 
his demand, that the defense of an accord and satisfaction 
is thereby established. Upon this phase of the case, the 
defense depends upon the statements made to the cashier 
of the German National Bank at Beatrice at the time the 
$750 was paid. The proof establishes that the plaintiff 
drew on the defendant through the bank at Campbell; that 
bank forwarded the draft to the German National Bank 
of Beatrice. The Beatrice bank notified the defendant, 
but retained the draft a few days at Ruyle's request. Sub
sequently Ruyle paid the Beatrice bank $750, which it 
transmitted to the Campbell bank with a written state
ment that the money was a part payment and that Ruyle 
would write. The Campbell bank wrote to the Beatrice 
bank to the effect that the $750 would not be accepted 
unless the remainder of the collection was transmuitied.  
The Beatrice bank answered: "He (referring to Ruyle 
says return and will not .pay the balance because weighfits 
were all wrong." So far as we are advised, no answer was 
made to this letter, but Crilly kept the money. The de
fendant testifies that, when he paid the German National 
Bank $750, lie told its cashier, "I paid him that in full 
payment of the draft," and, in answer to a leading ques
tion propounded by his counsel, the witness stated lie in
formed said cashier that, unless Crilly accepted the S750 
in satisfaction of his claim, he must return the money.  
The plaintiff is not entirely clear in his testimony that he 
knew or did not know the $750 was paid upon condition 
that it should be received in satisfaction of a disputed 
account. Since there is no proof that Ruyle directed 
Crilly to draw through the German National Bank, we 
should hold the Beatrice bank acted as Crilly's agent.  
First Nat. Hink i. Rpragiue. 34 Neb. 318. It will be pre
sumed in the state of the record that the Beatrice bank 
transmitted to its principal whatever information it re
ceived from Ruyle concerning the collection. Story,
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Agency (9th ed.) see. 140. However, the evidence of the 

cashier of the German National Bank was not produced, 

and the plaintiff in the state of the pleadings was not 

bound to anticipate the testimony of that witness would 

be material. If that witness is produced, he may deny 

that Ruyle informed the bank he would pay the $750 

only upon condition that it should be accepted in satis

faction of Crilly's entire claim, or that the money should 

be returned if not thus accepted. The mere fact that a 

debtor states that a payment is in full of his account does 

not make it conditional, so that the creditor cannot accept 

the money without discharging the account. Canadian 

Fish Co. v. MeShane, 80 Neb. 551; Sampson v. North

western National Life Ins. Co., 85 Neb. 319; McKinnon 

v. Ifolde, 85 Neb. 406. If, however, upon an issue of 

accord and satisfaction the jury shall find upon competent 

evidence and proper instructions that Ruyle informed the 

bank he paid the $750 upon condition that it should be 

accepted by Crilly in satisfaction of the latter's claim, 

the plaintiff's suit will be defeated. Slade v. Swedeburg 

Elevator Co., 39 Neb. 600; Treat v. Price, 47 Neb. 875; 

Chicago, R. I. & P. R. Co. v. Buckstaf, 65 Neb. 334.  

4. The plaintiff contends that James represented the 

defendant in weighing and receiving the cattle, and for 

that reason the demand became and is liquidated, so that 

there was no consideration for an agreement to accept 

from the defendant less than the face of the account. The 

evidence concerning James' authority is in sharp conflict 

and we think the issue should have been submitted to the 

jury. If by reason of fraud or mistake the Campbell 

weights are not correct, there is a basis for a controversy 

between the parties, even though James did represent the 

defendant, and the claim cannot be said to be liquidated 

so as to leave no opportunity for a binding compromise 

between the parties. It may not be amiss to state that 

the defendant and his counsel assume the weights Ruyle 

testifies to are correct, but there is opportufiity for specu

lation and doubt concerning their accuracy. The plaintiff
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had no representative present at the time Ruyle weighed 
the stock, nor was notice sent to, or opportunity given, Crilly to have an agent on hand to balance the scales or 
verify the weights. The defendant testifies another man 
was present when the cattle were weighed at Rockford, 
but he was not produced or his evidence presented in the 
trial of the case.  

5. The court instructed the jury, in substance, that if 
they found the parties had agreed the cattle should be fed 
as testified to by the defendant, and the plaintiff executed 
this part of the contract, correctly weighed the animals, 
and there was a balance due him, they should return a 
verdict for that amount. But the court did not instruct 
the jury concerning the legal effect of an acceptance of the 
stock by the defendant with knowledge that they had been 
fed alfalfa, nor inform the triers of fact that the defendant 
could not reject the Campbell weights for the sole rea
son the cattle were not. fed according to agreement. If 
James knew before the cattle were weighed that they had 
been fed alfalfa, and he had authority to receive the stock, 
Ruyle, after such receipt, should not be permitted to re
ject the Campbell weights because the cattle had not been 
fed according to the contract. Furthermore, if the plain
tiff's failure to observe his contract in feeding the cattle 
did not prejudice the defendant, he should not be permit
ted to accept the cattle, and also question the Campbell 
weights because the stock had not been fed according to 
the contract. We think the court placed too much stress 
on the item of feed, and failed to instruct the jury con
cerning the result that should flow from a violation of that 
part of the contract, if the parties agreed thereto. Gugler 
v. Omaha & C. B. Street R. Co., 86 Neb. 586.  

The judgment of the district court will be reversed and 
the cause remanded, with permission to the parties to 
fie amended pleadings. A transcript of the bill of par
ticulars and the answer filed in justice court is in the 
transcript before us, and an examination thereof satisfies 
us there will be no substantial departure from the issues
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in the justice court if the pleadings are amended to con

form to this opinion.  
REVERsED).  

IN RE ARBITRATION OF NELS JOHNSON ET AL.  

NELS JOHNSON ET AL., APPELLANTS, V. MONS JOHNSON, 

APPELLEE.  

Pnzfl JtN 29, 1910. No. 16,095.  

1. Appeal: AwARD: PRESUMPTIONS. In reviewing a judgment on an 

award of arbitrators, every presumption is in favor of the award.  

2. Arbitration and Award: FINDINGs. Arbitrators are not required to 

make their findings more certain than juries.  

3. : - : WAIVER. Failure of arbitrators t0 state the facts 

found and the conclusions of law, separately, is a mere irreg

ularity which the parties may waive.  

- : - . By failing to ask the court to recommit 

an award to the arbitrators for corrected or additional findings, 

a party to the arbitration may waive such irregularities.  

5. -- -: SUFFICIENcY. A general finding by arbitrators is 

sufficient, where special findings are not required by the submis

sion or requested by a party to the arbitration.  

6. -: DIVIsIoN or ESTATE: AwAnn FOR MONUMENT. An award 

directing an executor to expend $300 for a monument is within 

the terms of a submission asking the arbitrators to determine 

what, in their judgment, would be a fair, just and equitable divi

sion of testator's personalty, and containing an agreement not 

to contest a will making provision for a monument not costing 

over $500.  

7. Appeal: QUASHING BILL 01r EXCEPTIONS: REVIEW or EVIDENCE. After 

a bill of exceptions has been quashed the record presents no 

question as to the sufficiency of the evidence or the effect of 

incompetent testimony.  

S. Arbitration and Award: WmLs: SUBJECTS OF ARBITRATION. The 

disputed ownership of land Included in a devise, the invalidity 

of a will offered for probate and the distribution of testator's 

estate, in view of an agreement not to contest the will, are sub

jects of arbitration under a code declaring that "all controversies
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which might be the subject of civil actions may be submitted to 
the decision of one or more arbitrators." Code, sec. 862.  

9. - : HEIRLOOM. An award that any heirloom found among the 
personal property of testator shall be appraised at a fair value 
and sold to any one of the heirs desiring possession of it, held 
not open to the objection of being neither final nor complete.  

APPEAL from the district court for Dodge county: 
(jEORGE H. THOMAS, JUDGE. Affirmed.  

Allen Johnson and F. Dolezal, for appellants.  

George L. Loomis and H. C. Maynard, contra.  

ROSE, J.  

This is an appeal from a judgment confirming and en
forcing an award of arbitrators. The submission undier 
vbich the award was made contained the following pro

visions: 

"This agreement made and entered into this second day 
;f May, 1907, by and between Nels Johnson, Ola Johnson, 

7nons Johnson, Hannah Nelson and John Sampson, wit
-,esseth: Whereas, John Monson, formerly a resident of 
Dodge county, Nebraska, died testate therein on the 15th 
(lay of February, 1907, being the father of said Nels 
.Johnson, 01n Johnson, Mons Johnson and Hannh Nel
son, and the father-in-law of said John Sampson, the sur
-iving husband of a deceased daughter, Mary Johnson; 
and whereas, said John Monson died possessed of certain 
personal property, consisting largely of money and notes, 
and also holding in his own name the legal title to the 
following described real estate in Dodge county, Nebraska, 
io wit: The south , of the southwest ]f in section 26, and 
The northeast I of the northwest I in section 35, all in 
1o;wnship 20, range 8 east; and Whereas, said John Mon
-n during his lifetime executed three certain instruments, 

cacli described as his last will and testament, and hearing 
date respectively, October 13, 1887; February 21, 1898,
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and September 5, 1906, the last of which said instruments 

has been filed in the county court of Dodge county, Ne

braska, with a petition praying that the same be admitted 

to probate as the last will and testament of said John 

Monson, deceased, and that the said Nels Johnson be ap

pointed executor thereof, which said petition is now pend

ing in said court. A copy of each of said instruments is 

hereto attached; and Whereas, a controversy has arisen 

between the parties hereto, with reference to the personal 

property of said John Monson, deceased, and with refer

ence to the said instrument so as aforesaid filed in said 

county court as his last will and testament, and as to 

whether the same should or should not be admitted to 

probate, and also as to the equitable ownership of the real 

estate above described, and of the actual estate and inter

est therein of the said John Monson, deceased, and of the 

true, actual and equitable interest therein, if any, of the 

said Mons Johnson, who claims to be the equitable and 

real owner thereof, and that the legal title thereto was 

held in trust for him by the said John Monson, and as to 

whether said real estate is in fact a part of the estate of 

said John Monson, deceased, or whether the same right

fully belongs to said Mons Johnson; and Whereas, said 

controversy may be the subject of civil actions, and of 

litigation between the parties hereto, unless same can be 

otherwise settled and determined: Now, therefore, for 

the purpose of avoiding all litigation over said real estate 

-and said personal property, and said instrument purport

ing to be the last will and testament of said John Mon

son, deceased, it is hereby mutually agreed by and between 

all the parties hereto, as follows, to wit: 

"1. That said controversy and all differences between 

the parties hereto in reference to said real estate, personal 

property and instruments shall be, and the same hereby 

are referred to the following persons as arbitrators, to wit: 

A. E. Tunherg, John Johnson and John Ring.  
"2. Said arbitrators shall consider and determine with 

reference to said real estate hereinbefore described,
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whether the same was in fact owned by said John Monson 
at the time of his decease in fee, and free and clear from 
all interest therein, or claim thereto, on the part of said 
Mons Johnson, or whether said Mons Johnson, during the 
lifetime of said John Monson, had any rights or interests 
in said real estate, and if so what they were; and herein 
they shall consider and determine who furnished the 
money, or any part thereof, with which said real estate 
was purchased and paid for, why title to same was taken 
in John Monson and what, if any, understanding or agree
ment there was between said John Monson and Mons 
Johnson as to said real estate and the ownership thereof, 
how title thereto should be held, and who was the actual 
and equitable owner thereof, and the true intent and pur
pose of said parties with reference thereto.  

"3. Said arbitrators shall consider and determine with 
reference to the personal property of which said John 
Monson died seized, and with reference to said instrument 
so as aforesaid filed for probate in the county court of 
Dodge county, Nebraska, as the last will and testament 
of said John Mlonson, deceased, whether said instrument 
provides for a fair, just and equitable disposition of the 
personal property and estate of said John Monson, be
tween the parties hereto and they shall find and determine 
what in their judgment would be a fair, just and equitable 
division of said personal property and estate between 
the parties hereto in view of all the facts and circum
stances, and the rights and equities of said parties in the 
premises, as the same may be known to them or disclosed 
by the evidence. And it is agreed by and between all 
parties hereto that said instrument so filed in the county 
court of Dodge county shall be admitted to probate as 
the last will and testament of said John Monson, deceased, 
and that the property disposed of by said will shall be 
by the executor thereof distributed and paid over to the 
several parties hereto in accordance with the findings, de
termination, and award of said arbitrators, any provision 
in said will to the contrary notwithstanding; and the said
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county court shall, by suitable decree, enforce this agree

ment and see the same carried into effect.  

"4. Said arbitrator shall fix a time and place for the 

hearing of the aforesaid matters, of which all parties 

hereto shall have ten days' notice, and shall hear and ex

amine all witnesses and evidence produced by any of the 

parties hereto and bearing upon the question herein sub

mitted, and upon consideration thereof shall make their 

award in writing and file the same with the clerk of the 

district court of Dodge county, Nebraska, within sixty 

days after the date of the delivery of this agreement to 

said arbitrators, who shall thereupon docket the same as 

provided by law. In case of the death, disability or re

fusal to serve of any one or the arbitrators herein named, 

the other two shall thereupon select a third who shall 

act in place of the one so failing to serve, and such selec

tion shall be as legal and binding upon all parties hereto 

as though the person so selected were named herein as 

one of -said arbitrators. An award signed by two arbi

trators shall be as valid as though signed by all three.  

"This being largely a family matter, and it being de

sirous to settle the same in an amicable manner and at 

as little expense as possible, it is agreed that none of the 

parties hereto shall employ, or be represented by, any at

torney at law or counselor before said arbitrators. All 

witnesses shall take an oath or affirmation to testify the 

truth, the whole truth and nothing but the truth, which 

same shall be administered by one of the arbitrators.  

None of the parties hereto shall be required to file any 

pleadings, claim or objections in writing before the ar

bitrators, but all claims and objections can there be made 

orally." 
The three wills mentioned were attached to the agree

ment. That part of the award material to the present in

quiry is as follows: 

"We find that a just and equitable distribution of the 

estate of John Monson, deceased, be made as follows, and 

is so awarded:
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"First. It appears by testimony that the real estate 
in question was held in trust by John Monson for his son 
Mons Johnson, but that from ex parte evidence and per
sonal knowledge of the arbitrators John Monson, de
ceased, did pay for 40 acres of the real estate in question.  
It is therefore ordered that title in fee simple be given to 
Mons Johnson to the south half (S. J) of the southwest 
quarter (S. W. j), in section twenty-six (26) in township 
twenty (20) range eight (8) east containing 79 acres 
more or less.  

"Second. That the northeast quarter (N. E. j) of the 
northwest quarter (N. W. j) in section thirty-five (35) 
township twenty (20) range eight (8) east is in fact part 
of the estate of John Monson, deceased.  

"Third. We further order that the $1,400 bequeathed 
by the testator, John Monson, to Mons Johnson revert to 
the estate of John Monson, deceased, without interest, to 
be equally divided among the heirs.  

"Fourth. That the executor erect a monument over the 
graves of John Monson and his wife, Elna Monson, the 
cost not to exceed $300.  

"Fifth. That any heirloom found among the personal 
property of the said John Monson, deceased, be appraised 
at a fair value and sold to any one of the heirs that desires 
the possession thereof.  

"Sixth. That the proceeds of the residue, after all 
debts and expenses have been paid, of the estate, both real 
and personal, of the said John Monson, deceased, be 
divided equally between Nels Johnson, Ola Johnson, Han
nah Nelson, Mons Johnson and John Sampson, heirs of 
the said John Monson, deceased." 

From a judgment entered on this award Nels Johnson, 
Ola Johnson, Hannah Johnson and John Sampson have 
appealed. Mons Johnson is appellee.  

1. Appellants are asking to have the judgment on the 
award reversed for a number of reasons. The first is that 
the arbitrators failed to state the facts found and the con
clusions of law, separately. The bases for this contention
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seem to be: The arbitration was a statutory one. Code, 
seCs. 862-879. The statutory rules governing referees ap

ply to arbitrators. Code, sec. 867. Referees "must state 
the facts found and the conclusions of law, separately." 
Code, sec. 300. It is argued by appellants that these stat

utory requirements were disregarded. This question must 
be determined in the light of the general rule that every 

presumption is in favor of the award. Sides v. Brend

linger, 14 Neb. 491. The submission stated fully the mat

ters to be determined, and the arbitrators found as fol

lows, the distribution being omitted: "We find that a just 
and equitable distribution of the estate of John Monson, 
deceased, be made as follows." 

"It appears by testimony that the real estate in ques

tion was held in trust by John Monson for his son Mons 

Johnson, but that from ex parte evidence and personal 

knowledge of the arbitrators John Monson, deceased, did 

pay for 40 acres of the real estate in question." 
Arbitrators are not required to make their findings more 

certain than juries,. City of O'Neill v. (lark, 57 Neb. 760.  
Failure of arbitrators to "state the facts found and the 

conclusions of law, separately," is a mere irregularity 

which the parties may waive. Burklauid v. Johnson, 50 

Neb. 858. In the present case the parties to the arbitra

tion did not intend to require the arbitrators to conduct 

their inquiries or to make their findings in the formal or 

precise manner customary in cases where attorneys direct 

the proceedings and prepare the findings. This is shown 

by the agreement "that none of the parties hereto shall 

employ, or be represented by, any attorney at law or coun

selor before said arbitrators," and that "none of the par

ties hereto shall be required to file any pleadings, claim 

or objections in writing before the arbitrators." Appel

lants' first objection was: "The said awar( fails to state 

facts found and conclusions of law, separately." Know

ing the contents of the award, they failed to ask the court 

to recommit it to the arbitrators for additional findings 

or corrections and therefore waived irregularities of that 
nature, if any. State v. Gr-aham, 23 Neb. 68.
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2. It is further argued that the arbitrators did not re
spond to material matters submitted to them. Under this 
head it said they failed to "consider and determine who 
furnished the money, or any part thereof, with which said 
real estate was purchased and paid for," and "why title 
to same was taken in John Monson." What shall be done 
with the real estate is stated in the award after this gen
eral finding: "It appears by testimony that the real es
tate in question was held in trust by John Monson for his 
son Mons Johnson, but that from ew parte evidence and 
personal knowledge of the arbitrators John Monson, de
ceased, did pay for 40 acres of the real estate in ques
tion." 

For anything appearing in the transcript the arbi
trators may have considered and determined who fur
nished the money with which the real estate was pur
chased and why the title was taken in the name of tes
tator. The legal presumption is that the arbitrators con
sidered all matters submitted to them. Sides v. Brendlin
ger, 14 Neb. 491. Special findings were not required by 
the terms of the submission. The bill of exceptions was 
quashed and there is nothing to show that special findings 
were orally requested. There was no motion to recommit 
the award for special findings. In this condition of the 
record the general finding will be held sufficient. Sides 
v. Brendlinger, 14 Neb. 491.  

3. The next objection to the award is that "the arbitra
tors considered and reported upon matters not submitted 
to them," one being a direction to the executor to erect a 
monument over the grave of testator at an expense not 
exceeding $300. The will which the parties agreed should 
be probated and which was attached to the submission 
contained the following provision: "I direct that my ex
ecutor hereinafter named expend the sum of $500 or so 
much thereof as is necessary for the purpose of erecting 
a suitable monument over my grave in the cemetery." 

Furthermore, the third paragraph of the submission 
authorized the arbitrators to determine what, in their
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judgment, would be a fair, just and equitable division of 

the personal property belonging to testator's estate. The 

expenditure for the monument was fairly within the terms 

described. The arbitrators also directed "that any heir

loom found among the personal property of the said John 

Monson, deceased, be appraised at a fair value and sold 

to any one of the heirs that desires the possession there

of." This is another part of the award assailed as for

eign to the submission, but it was a proper matter for 

consideration in determining what would be a fair, just 

and c luitable division of the personal property.  
4. Other reasons urged for a reversal are that the award 

is not sustained by the evidence and that the arbitra

tors were influenced by incompetent evidence. The rec

ord does not present these questions, the bill of exceptions 

having been quashed.  
5. A reversal is sought by appellants on the ground 

that the third paragraph of the agreement of the parties 

submitted matters which could not be made the subject 

of arbitration. In this connection reference is made to 

language directing the arbitrators to determine whether 

the will offered for probate "provides for a fair, just and 

equitable disposition of the personal property and estate." 

This is denounced as an attempt to permit arbitrators to 

make a will for a deceased person and to distribute his 

estate thereunder, and it is contended that such matters 

could not be made the subject of a civil action and could 

not, therefore, be submitted to arbitrators. Code, sec.  

862. For these reasons, appellants insist the arbitrators 

were without jurisdiction and that their award is void.  

The position is untenable. The words, "provides for a 

fair, just and equitable disposition of the personal prop

erty and estate," cannot be detached from the context for 

the purpose of determining the question submitted. A 

construction upholding the validity of the submission 

should be adopted, if consistent with the expressed inten

tion of the parties, rather than an interpretation inval

idating their agreement. The words quoted follow pro-
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visions which show that the validity of the will offered 
for probate was in dispute, and that one of the parties to 
the arbitration claimed title to land which testator at
tempted to devise to others. Each of these controversies 
could have been made the subject of a civil action. The 
expression, "provides for a fair, just and equitable dispo
sition of the personal property and estate," is folloved 
by the words, "in view of all the facts and circunistances, 
and the rights and equities of said parties in the prem
ises," and must be construed in connection with the sub
mission as an entirety. The arbitrators understood they 
were not to nake a will. The parties agreed that the will 
offered for probate should not be contested. Under it the 
property of which testator died seized vested in the par
ties to the arbitration. The disputed ownership of the 
land, the legal title to whiceh was in testator, the validity 
of the will offered for probate, and the distribution of the 
entire estate of which testator died seized, inl view of the 
agreement which prevented a contest, were subjects of 
civil actions and consequently of arbitration. These were 
matters submitted to the arbitrators and the agreement 
of the parties so indicates.  

6. It is finally insisted that the award should be set 
uside as neither final nor complete for the reason it direets 
"that any heirloom found among the personal property of 
the said John Monson, deceased, be appraised at a fair 
value and sold to any one of the heirs that desires the 
possession thereof." As already held, this part of the 
award was within the submission. The duties of the 
arbitrators ended with the award. They were not re
quired to settle up the estate. It is the duty of the ex
ecutor to dispose of the heirlooms and to disburse the pro
ceeds. There is no intimation in the record that this 
cannot be done finally according to the terms of the 
award.  

No sufficient reason for a reversal having been sug
gested, the judgment is 

AFFIRMED.
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STATE OF NEBRASKA V. ERNEST MCCOY.  
FILED JUNE 29, 1910. No. 16,517.  

1. Constitutional Law: Ex POST FACTO LAWS. Ex post facto laws in
clude enactments which alter the situation of accused to his dis
advantage.  

2. - : - : PENAL BOND. An amendatory act increasing the 
penalty of a bond essential to the suspension of sentence in a 
prosecution against a husband for abandonment is ex post facto 
as to prior offenses.  

Enuou to the district court for Franklin county: HARRY 
S. DUNGAN, JUDGE. Exception overruled.  

William T. Thompson, Attorn ey Gen ertal, George 1.  
Ayryes, George J. Marshall and E. U. Occrnuam, for plain
tiff in error.  

Bernard Alcieny and George W. Prather, contra.  

ROSE, J.  

An information was filed in the district court for Frank
li county October 4, 1909, charging that on April 1, 1909, 
defendant unlawfully abandoned his wife and (c1i hidren.  
The prosecution was dismissed because the trial court was 
of the opinion that the legislature, between the dates men
tione(l, passed an amendatory act which deprived defend
ant of a substantial right possessed by him before its pass
age, and that the amendment was cex post facto as to the 
offense charged. For the purpose of settling the law, an 
exception to the ruling below is presented here under sec
tion 515 of the criminal code.  

The first section of the statute which defendant was 
charged with violating declares: "That every persfon who 
shall, without good cause, abandon his wife and wilfully 
neglect or refuse to maintain or provide for her, or who 
shall abandon his or her legitimate or illegitimate child 
or childrei under the age of sixteen years, and wilfully 
neglect or refuse to provide for such child or i l1 
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shall, upon conviction, be deemed guilty of a desertion 
and be punished by imprisonment in the penitentiary for 
not more than one year, or by imprisonment in the county 
jail for not more than six months." Laws 1903, ch. 137, 
criminal code, see. 212a.  

When the offense charged was committed, section 2 of 
the act was as follows: "Provided, however, if after con
viction and before sentence, such husband or parent shall 
appear before the court in which conviction shall have 
taken place, and enter into bond to the state of Nebraska, 
in the penal sum of two hundred dollars, to the approval 
of the court as to surety, conditioned that such husband 
will furnish said wife with necessary and proper home, 
food, care and clothing, or that such parent will furnish 
said child or children with necessary and proper home, 
food, care and clothing, then said court may suspend sen
tence therein. Said bond shall remain in force as long 
as the district judge deems the same necessary; and when
ever it shall appear to said court, either by affidavit or 
otherwise, that such husband or parent is, in good faith, 
furnishing his said wife, child or children with the neces
sary and proper home, food, care and clothing, then said 
court may annul said bond and dismiss the prosecution 
against said husband or parent." Laws 1905, ch. 196.  

After the offense charged was committed and before the 
case was called for trial, section 2 was amended to read 
as follows: "If at any time after complaint has been filed 
in the justice court, or the county court of the county in 
which the offense shall have been committed, such hus
band or parent shall appear before the court in which he 
stands charged and shall pay or secure to be paid to the 
wife or to the legal representative of the child or children 
other than the accused such sum or sums of money or 
property as may be agreed upon, provided that such sum 
so agreed or required to be paid shall not be less than 
two hundred dollars nor more than one thousand dollars, 
then said court may discharge the party accused out of 
custody on his paying the costs of prosecution. And if
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after conviction, and before sentence, the accused shall 

make settlement with his said wife, or with the legal rep

resentative of his said children, in the same manner as 

herein provided for settlement before conviction and shall 

enter into bond to the state of Nebraska in the penal sum 

of not less than two hundred dollars nor more than one 

thousand dollars to the approval of the court as to surety 

and as to sum, conditioned that such husband will furnish 

said wife with necessary and proper home, food, care and 

clothing or that such parent will furnish said child or 

children with necessary and proper home, food, care and 

clothing or will so furnish both said wife and child or 

children on his paying the costs of prosecution, then the 

said court may suspend sentence therein. Said bond shall 

remain in force as long as the district judge deems the 

same necessary; and whenever it shall appear to said 

court, either by affidavit or otherwise, that said husband 

or parent is, in good faith, furnishing his said wife, child 

or children with the necessary and proper home, food, 

care and clothing, then said court may annul said bond 

and dismiss the prosecution against said husband or par

ent." Laws 1909, ch. 165; criminal code, see. 212b.  

The language of the first section has not been changed.  

At the time of the abandonment charged the second sec

tion of the act empowered the district court, in the event 

of defendant's conviction, to suspend sentence upon his 

giving bond in the sum of $200 to support his family. This 

provision was amended in 1909, after the commission of 

the offense charged and before trial, to authorize the dis

trict court, after conviction, to suspend sentence upon his 

giving bond in a sum not less than $200 nor more than 

$1,000. In other words, after the commission of the of

fense charged and before trial, the penalty of the bond 

to procure a suspension of sentence was increased from 

$200 to a penal sum not less than $200 nor more than 

$1,000. The new statute contained no saving clause, nor 

has attention been directed to one in the criminal code.  

Was the change ex post facto as to the offense charged?
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In support of the exception to the ruling of the trial 
court it is argued that the first section defining the of
fense and prescribing penalties has never been changed, 
and that therefore the amendment did not deprive defend
ant of any pre-existing right. In this connection counsel 
for the state cite Hair v. State, 16 Neb. 601, and Rtate v.  
Wish, 15 Neb. 448. In these cases it is held that an 
amendatory act which merely reduces the pouishment for 
a crime is not em post facto as to prior ohl-uses. The pro-, 
visions which first authorized the d'strict court to suspend 
sentence were in the second section. It was in the form 
of a proviso, and limited the first section, which defined 
the offense and fixed the penalties. Both sections were 
originally parts of the same act. The legislation chang
ing the penalty of the bond from $200 to a penal sum 
not less than $200 nor more than $1,000 was an amend
ment of the proviso, and likewise limited the section de
fining the offense and fixing the punishment. The 
amendment was a substantive part of the legislation 
on the subject of abandonment, and cannot be detached 
therefrom for the purpose of holding that ihe first sec
tion remained unchanged. When the offense charged 
was committed, defendant was protected by a stat
ute which authorized the district court to suspend sen
tence, and at that time the penalty of the bond was only 
$200. He then had a right to go to trial relying upon the 
terms of that statute to prevent his imprisonment in case 
of conviction. The proviso authorizing suspension of sen
tence limited the section prescribing the punislhment, and 
the act amending the proviso changed the limitation. The 
question then is: Did the change in the law, when applied 
to the offense charged, deprive defendant of a substantial 
right within the meaning of that part of the bill of rights 
which declares that no ex post facto law shall be passed? 

Ex post facto laws include an enactment "which alters 
the situation of the accused to his disadvantage." Med
ler, Petitioner, 134 U. 8. 160; Kring v. State of Missouri, 
107 U. S. 221. This interpretation of the constitutional
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provision forbidding the enactment of ex post facto laws 
has been accepted generally by the courts and text-writers, and was quoted with approval by this court in an opinion 
by the present chief justice in Marion v. State, 16 Nei.  
349. The statutory right to have the sentence suspended 
upon giving bond in the sum of $200, in the event of con
viction, was a substantial one, affording a means of escap
ing imprisonment. The amendment permitted the court 
to require a bond of $1,000 as a condition of suspending 
sentence. It is argued, however, that it was within the 
power of the court to release defendant on a $200 bond 
under either statute, and that therefore he was not de
prived of a substantial right. This argument does not 
meet the question. When the case was called for trial, it 
was within the power of the court to require a $1,000 
bond, if the amendment was effective as to prior offenses.  
Under the new act the exercise of this power depended on 
the will of the court, and not on the wish or financial 
ability of the defendant. If he were unable to give bond 
in excess of $200, when required by order of the court to 
execute a hand in a larger sum as a condition of having 
sentence suspended, the change in the statute would de
prive him of his liberty in case of conviction. There may 
be a difference between a statutory right and the mercy 
of a court. In any event the penalty of the bond was 
increased. The bill of rights forbids the enactment of ex 
post facto laws. The command of the constitution is 
directed to the legislature. It applies to legislative enact
ments, and makes no reference to the judgments of courts.  
Whether an amendment of the criminal code is ex post 
facto as to prior offenses depends upon the provisions of 
the new act, and not upon the authority or inclination of 
the courts to limit its operation to the purview of the stat
ute amended. In conferring upon the court autliority to 
require a bond in excess of $200, the legislature intended 
that the power should be uniformly exercised without dis
tinction as to prior and subsequent offenses. The law
makers did not insert a saving clause in the amendatory
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act nor otherwise call upon the court to limit its opera
tion, as to prior offenses, to the terms of the original act.  
The amendment altered the situation of accused to his 
disadvantaoe, and to that extent the legislature exceeded 
its power../ The exception to the ruling of the trial court 
is therefore 

OVERRULED.  

JAMES JONES, JR., V. STATE OF NEBRASKA.  

FiE JuNE 29, 1910. No. 16,537.  
1. Homicide: APPEAL: PREJUDICIAL Enoitn. In a prosecution for mur

der, a conviction should be reversed for the erroneous admission 
of Irrelevant evidence which is prejiudicial to defendant.  

2. Criminal Law: INSTRUCTIONs: COAT .EXT OF CorT. In charging 
the jury in a criminal prosecution, it may be error for the trial 
court by oral comment or other means to unduly emphasize the 
fact that part of the instructions are given at the request of de
fendant, and that the others are given by the court on its own 
motion.  

ERROR to the district court for Chase county: ROBERT 0.  
ORB, JUDGE. Reversed.  

W. S. Morlan, for plaintiff in error.  

William T. Thompson, Attorney General, and George 
W. Ayres, contra.  

ROSE, J.  

In the district court for Chase county the county attor
ney filed an information against James Jones, Jr., defend
ant, charging him with murder in the first degree. A jury 
found him guilty of manslaughter, and the district court 
sentenced him to serve a term of six years in the peni
tentiary. As plaintiff in error he now presents for review 
the record of his conviction.  

Defendant shot and killed Joseph B. Rowley, March 25, 
1909, and at the trial for murder resisted conviction on 
the ground of self-defense. Rowley and defendant had
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lived on adjoining farms in Chase county for a number 
of years. At one time they were on friendly terms and 
jointly furnished posts and two wires for about 80 rods 
of division fence on the southern boundary of defendant's 
pasture. This fence had separated their possessions for 
six or seven years. When each was keeping a stallion in 
March, 1908, a barn owned by Rowley was burned. There 
is proof tending to show: Rowley accused defendant of 
burning his barn and threatened him with violence. The 
accusation and threats were communicated to defendant.  
Rowley organized a vigilance committee of 20 men who 
waited on defendant at his home April 1, 1908. On this 
occasion Rowley appeared with a shotgun which he had 
carried across his saddle in front of him and accused de
fendant of the barn-burning. The latter indignantly de
nied the charge and earnestly protested his innocence, but 
indicated a willingness to test his prowess with his ac

cuser. Violence was averted, but at a subsequent meet
ing of the committee Rowley proposed to visit defendant's 

place and shoot up his house. A witness advised Row

ley against taking his men there again, and afterward on 

April 14, 1908, received by mail a note purporting to come 

from the vigilance committee and warning him to leave 

the affairs of the mob alone. One house in the neighbor

hood was shot up. At different times before the tragedy 
defendant appealed to the county attorney for protection 

from Rowley and the vigilance committee, but that officer, 
after having heard complaints from both sides of the con

troversy, advised against commencing legal proceedings.  
Defendant also applied to the governor and attorney gen
eral for protection, and was referred to the county attor

ney as the state's prosecuting officer in Chase county.  
On the morning of March 25, 1909, without notice to 

defendant, Rowley hitched a team to a wagon and drove 

in his own field to the west end of the division fence 

south of defendant's pasture. He took with him two shot

guns, a Winchester rifle and a revolver. He was accom

panied by two sons, one named Richard, age 23, and the
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other named Henry, age 19. They attached the west end 
of one of the fence wires to the rear of the wagon and 
drove the team eastward along the fence, pulling the 
staples, throwing posts into the wagon, allowing the wire 
attached to the wagon to drag behind, and leaving the 
other wire on the ground. When they were thus engaged, 
defendant, unarmed, approached across his pasture on 
foot. In describing what followed, Richard testified that 
after about 40 yards of fence had been taken down he saw 
defendant coming. His own language, referring to de
fendant as "Jim," is in part: "Jim come down and says: 
'You fellows want a shooting scrape?' Father says: 'No, I want my fence.' Jim says: 'I got a Winchester.' Father 
says: 'Go get it;' and he went." Henry's testimony was 
substantially the same. The proofs show without contra
diction that the senior Rowley displayed one of the shot
guns. Defendant's version of what took place at this 
meeting is stated in his own words as follows: "I went 
out there, and he was tearing the fence down; and I hol
lowed to him to let the fence alone. I went on up there 
close to him and got within 30 or 35 yards of him, and 
he grabbed a gun and came towards me, leveled it at me, 
and came over the fence two or three steps. I says: 'Oh, I guess you want a shooting scrape;' and lie said yes he 
(lid, to go and get my gun." Other details were given by 
the witnesses, and, in so far as there is a conflict in the 
testimony as to what was said and done at the first meet
ing after Rowley began to take down the fence, the story 
told by Richard and Henry at the coroner's inquest ap
pears to coincide more nearly with defendant's testimony 
at the trial than with their own. Defendant left the Row
leys at the work described and went in a northeasterly 
direction to his house. After they had taken down the 
fence to a point as far east as a gate near the southeast 
corner of defendant's pasture, defendant returned in a
wagon with his brother Arthur. Richard testified that de
fendant, when approaching in the wagon, carried his rifle 
across his knees, came within 150 yards, and got off in
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the open on the south side of his wagon; that the Row
ievs went behind their wagon box which had been ex
tended in height on the south side by boards used during 
earun-I husk i ng; that defendant shot four times, twice when 
standing and twice when in a crouching position with his 
rifle iestuing on Iiis knee, the first and second shots going 
over their heads, the third splintering the wagon box, and 
the fourth killing the senior *Rowley instantly. Richard 
also testified that his father used his rifle and fired the 
first shot, shooting five times in all, some of the shots be
ing accidental and all going wild, but that lie did not 
shoot until after defendant had raised his gun. Richard, 
accardinilg to his own testinioney, fired twice with a shot
gun and once with the rifle after his father was killed.  
In the main this testimony was corroborated by Henry's.  
The sum of defendant's story of the shooting is: After 
the colloquy in the morning defendant went home, hitched 
his team to a wagon, loaded posts, wire and tools and 
started out to rebuild the fence which the Rowleys had 
taken down. Defendant sat in the left end of the seat 
with the lines in his hands. The gun was in the front 
end of the wagon-box at the right side, leaning against 
the posts, with the stock down. Defendant drove south
ward from his home, followed a road to a point north of 
the gate where the Rowleys were at work, and turned 
toward the southwest. When traveling in that direction 
in the manner described, and away from the Rowleys, 
they commenced shooting at him from a distance of 100 
yards or more. le saw their guns pointed at him and 
smoke coming out of the barrels. lie put his arm up to 
his face for protection and received a shot in the back of 
his hand. A bullet whistled over his head wN'hen his wagon 
was in motion, and lie immediately threw down the lines, 
grabbed the rifle, and jumped out of the wagon on the 
south side, the team moving on and turning to the right.  
le fired four shots, ( and was standing when he fired the 
first three. The first and secfnd were fired over Rowley's 
wagon, and the third at it. When the fourth was fired
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he was in a crouching position with his gun leveled and 
his arm resting on his knee. This testimony was prac
tically the same as his brother's. He and Arthur rebuilt 
the fence the same morning, and returned to the house a 
little after noon. A neighbor who met them when they 
returned testified there was a shot-mark on the front end 
of the wagon and a number of shot-marks on the left side 
of the box near the front end.  

Was defendant fired upon in his own field, when law
fully engaged in farm work? Was the deceased Rowley 
the agressor? Was self-defense a justification for the 
homicide? Who told the truth? The determination of 
these questions imposed upon the jury a perplexing duty.  
Four persons who witnessed the tragedy testified at the 
trial. Two were sons of the deceased person and one of 
them participated in the shooting. While admitting 
their father fired the first shot, they said defendant, when 
150 yards away, first raised his gun to shoot. The other 
eyewitnesses were defendant and his brother, and each 
testified to having been shot before the fire was returned 
and before any threatening move had been made by de
fendant. The four eyewitnesses would naturally feel a 
keen interest in the result of the prosecution. The testi
mony is voluminous, and in the brief outline here given 
no attempt has been made to determine any question of 
fact or the weight of any item of evidence. Some facts 
of which there is proof, however, have been narrated for 
the purpose of determining whether errors apparent on 
the face of the record were prejudicial.  

The following letter was admitted in evidence over the 
objection of defendant, and the ruling is vehemently as
sailed as erroneous: "Blanche, Neb., Oct. 20, 1909. Mrs.  
Rowley: Please keep your boys off my place and away 
from my haystacks and out of my pasture. I saw them 
there and I will put up with it no longer. Yours truly, 
James Jones, Jr." The state of course makes no attempt 
to justify the admission of this letter as evidence of de
fendant's guilt, but the attorney general argues that it is
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in the handwriting of defendant, and was properly ad

mitted for the purpose of comparison in showing the gen

uineness of another letter in which defendant acknowl

edged that Rowley had an interest in the division fence.  
This reasoning cannot be adopted to justify the ruling of 

the trial court. Neither the state in offering the letter 

nor the trial court in overruling the objection to it limited 
its consideration to the purpose of comparison. It was 

identified as substantive proof to be considered in deter
mining defendant's guilt, and was read to the jury as 

such. There was no instruction directing the jury to con

sider it only for the purpose of showing the genuineness 

of other letters written by defendant. It was written 
more than six months after the homicide. It was clearly 

irrelevant and was erroneously admitted. Was it preju

dicial to defendant? Two sons of the deceased Rowley 

testified that the defendant was 'the aggressor. This was 

the vital question when defendant's life was in the bal

ance. Defendant and his brother testified that Rowley 

was the aggressor. In this situation the jury would look 

outside of the conflicting testimony of the eyewitnesses 

to other proofs for defendant's motives and propensities, 
and would find in the letter quoted, when unexplained, a 

disposition on his part to be unkind or cruel to the widow 

and orphans he had made. The logical effect of this ir

relevant evidence was to prejudice defendant in the minds 

of the jury. Under the circumstances of this case, it can

not be said that the error in overruling the objection to 

the letter was not prejudicial, though such a ruling would 

ordinarily be harmless error in a different record. Other 

letters which were likewise irrelevant were also admitted 

in evidence over the objection of defendant.  
Defendant also complains of the manner in which the 

instructions requested by him were given to the jury by 

the trial court. For an acquittal defendant relied on self

defense and most of the instructions requested by him re
lated to the law on that subject. He requested 14 instruc
tions, and all of them were given, but the trial court in
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reading them introduced each with the following oral 
statement to the jury: "At the request of the defe&dett 
I instruct you as follows." After the jury had been thus 
reminded 14 times that the instruction being given was 
requested by defendant, the trial courf addressed them as 
follows: "Gentlemen of the jury, the court on its own 
motion instructs you." Then followed the first instrue
tion given by the court on its own motion. Seventeen 
more, consecutively numbered, were also given, and each 
was prefaced by the following remark from the bench: "I 
further instruct you as follows." Those given at the re
quest of defendant were further distinguished from the 
others in the presence of the jury by being pinned together 
in a separate package which was indorsed by the judge 
"Requested by defendant." This method of charging the 
jury and of emphasizing the fact that some of the in
structions were given at the request of defendant and that 
others were given by the court on its own motion is criti
cised as erroneous and prejudicial. The attorney gener
al's reply to the argument is that defendant himself identi
fled his instructions, and in consequence requested the following which the trial court gave: "The instructions given 
by the court at the request of the defendant have been 
examined and approved by the court, as truly stating the 
law applicable to this case, and it is your duty to give 
such instructions the same weight and consideration as if 
given by this court on its own motion." This instruction 
is no justification for the action of the trial court in intro
dueing those that preceded it with the oral statement: 
"At the request of defendant I instruct you as follows." 
Defendant's purpose in requesting the instruction quoted 
was to give those preceding it equal rank with the in
structions given by the court on its own motion, but there 
is nothing in the record to indicate that it made a greater 
impression on the jury than the oral announcement which 
the court repeated from the bench 14 times: "At the 
request of defendant I instruct you as follows." The sit
uation was further complicated by an instruction in which
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the jury were directed to "found their verdict solely on the 
evidence as given on this trial and the iastructions of the 
court." That the jury were in doubt as to the relative 
importance and dignity of the different instructions is 
conclusively shown by the record. After they had delib
erated 20 hours, without coming to an agreement, they 
directed the following inquiries to the trial judge: "Can 
the jurors ask the court for instructions concerning the 
instructions that we already have got? Are we not to 
consider all of the instructions and render a verdict there
from, and no one part?" These questions were answered 
by the court as follows: "The jury is instructed that they 
should take and consider all the instructions given them 
on this trial, in reaching their verdict, and not any part 
thereof." 

For instructions the jury properly look to the court.  
Did the instructions on the law of self-defense emanate 
from the court or from defendant who was urging self
defense as a justification for the homicide? Should the 
instructions given at the request of defendant on that 
subject be considered? Why should the jury debate 
these questions among themselves? It is proper to 
indicate by the record the instructions given at the re

quest of each party, but the better practice forbids the 
mentioning of such matters to the jury. It is improper 
for the trial court to emphasize the fact that some of the 
instructions given were requested by defendant and that 
others were given by the court on its own motion. The 
practice followed in this case has often been condemned 
by reviewing courts. In discussing this question, the su
preme court of Illinois said: "The instructions should go 
to the jury as the instructions of the court, and the better 
practice is to have nothing appearing on the instructions 
showing at whose instance they are given." Aneals v.  
People, 134 Ill. 401.  

The instructions requested by defendant were in some 
measure at least discredited by the manner in which they 
were submitted to the jury, and in the other instructions
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the law on the subject of self-defense was not as fully or 
accurately stated as it should have been. While the man
ner in which the jury were charged might not amount to 
error in many cases, the peculiar circumstances of the 
present case lead to the conclusion that it was error preju
dicial to defendant.  

For the reasons given, the judgment of the district 
court is reversed and the cause remanded for further pro
ceedings.  

REVERSED.  

CHARITY A. MELVIN, APPELLANT, v. A. G. HAGADORN, 
APPELLEE.  

FILED JUNE 29, 1910. No. 16,092.  

1. Pleading: AMENDED PETITION: NEW CAUSE OF ACTION. The facts 
incorporated in the amended petition set out in the opinion ex
amined, and held to constitute a separate and independent cause 
of action from that stated in the original petition.  

2. Limitation of Actions: AMENDED PETTTTON: NEW CAUSE OF ACTTON.  
"Where the facts Incorporated into a petition by way of amend
ment constitute a cause of action separate and independent from 
that stated in the original petition, the statute of limitations 
against the cause of action pleaded in the amendment runs until 
the filing of such amended petition." Buerstetta v. Tecumseh 
Nat. Bank, 57 Neb. 504.  

3. Appeal: REVERSAL. An appellate court will not reverse a judgment 
simply for the purpose of giving a litigant a remediless right.  

APPEAL from the district court for Frontier county: 
RORERT C. ORB, JUDGE. Affirmed.  

C. H. Tanner and J. L. McPheely, for appellant.  

Morlan, Ritchie & Wolff, contra.  

FAWCETT, J.  

On August 18, 1906, plaintiff brought this suit in Fron
tier county to set aside a deed from one Barton and wife
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to defendant, and thereby remove what plaintiff alleged 
was a cloud upon her title to a quarter section of land in 
said county. On April 15, 1907, plaintiff filed an amended 
petition praying the same relief as in the first, and in 
addition thereto that the court reinstate two mortgages 
which she alleges had been released by her grantor under 
a mistake of facts, and for an accounting against defend
ant upon said mortgages. From a decree finding generally 
for the defendant and dismissing plaintiff's suit, she 
prosecutes this appeal.  

The land in controversy is described as the south half 
of the northwest quarter, the northeast quarter of the 
northwest quarter, and the southwest quarter of the 
northeast quarter of section 3, township 7, range 28 
west, in Frontier county. One Marion Pickenpaugh ob
tained the land from the United States government. The 
record is silent as to many of the transfers affecting the 
title thereto, subsequent to its entry by Mr. Pickenpaugh.  
From an abstract of -title passed up to the court by coun
sel for plaintiff at the oral argument, and to which we 
therefore feel at liberty to refer, we find that Mr.  
Pickenpaugh executed two mortgages to one J. E. Seeley, 
one of the said mortgages being for $600, and the other 
for $90. Subsequently Seeley assigned the $600 mortgage 
to one William W. Smith. Later on, Seeley and his wife, 
Affa C. Seeley, conveyed the land by quitclaim deed to 
Abb Craig. This deed was made December 7, 1891. Six 
days prior to that date (December 1, 1891) Craig and his 
wife executed a mortgage to the said William W. Smith 
for $600, and on February 16, 1892, executed another to 
J. E. Seeley for $90. On the same day they executed to 
Seeley a quitclaim deed for the land. These two mort
gages and the quitclaim deed were all acknowledged by 
Craig and wife on February 16, 1892. These transfers 

and dates tend strongly to corroborate the testimony of 

defendant given upon the trial, to the effect that Craig 
was only a dummy, taking title from Seeley and giving 
the mortgages and reconveying the title to him without
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consideration. The $90 mortgage executed by Picken
paugh was released by Seeley May 1, 1891, and the $600 
Pickenp ungh iaortgage was released by Siith February 
23, 1892. After obtaining the two mortgages and the quit
elaini deed from Craig, Seeley and his wife, Affa, on June 
4, 1892, conveyed the land by warranty deed to R. A. Bar
ton, subject to the two Craig mortgages. On January 1, 
1899, Barton and his wife conveyed the lanud by quitclain 
deed to defendant Hagadorn, for a consideration of $50, 
which deed was not recorded by Mr. Hagadorn until No
veiniher 23, 1905. October 1, 1902, William W. Smith as
signed tie 8600 Craig mortgage to Affa C. Seeley, wife of 
J. E. Seeley. On November 30, 1902, It. A. larton and 
wife by quitelaim deed atteipted to convey the land to 
Ata C. Seeley, but, on account of an error in tlhe descrip 
tion is to one eighty, a second quitelaim deed was exe
cuted by Barton and wife to Mrs. Seeley on April 28, 
1904. In each of these two quitelaim deeds it is recited: 
"This deed is given to convey any interest we may have 
in said property at this time and no nore." On October 
13, 1905, Affa C. Seeley, "as executrix of the estate of 
J. E. Seeley, deceased," released of record the $900 Craig 
mortgage. On Nov mber 13, 1905, William W. Smith 
executed a relase of the S600 Craig moratgaige. No re
lease of this iortg,,ge was ever executed by Affa C. Seeley, 
who had obtained the same by tranusfer from tSnithi, as 
above shown, more than three years prior to tie tinie Smith 
assunted to release it. November 28, 1905, Affa C. Selev, 
wi dow, conveyed the property by warranty deed to plain
tiff. Tis deed is a plain, ordinary, warranty deed, and 
iakes no reference to any prior mortgages by assignment 

of the same or otherwise.  
In her original petition, plaintiff alleges that at the 

time of the execution of the quitcaiini deed from R. A.  
arton to defendant, Barton, being unable to pay two 

-erlain mortgages securing the sui of $725, and certain 
aecrued interest, executed amd plured in the hands of de
fendant the quitclaim deed with the name of the grantee
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in blank, and with instructions to defendant to deliver 
the deed to the holder of the said two mortgages upon a 
release of the same, no further consideration to be re
quired; that defendant paid no consideration whatever 
for the said deed, and had no authority to deliver the 
deed except upon compliance with said instruction; that 
at the time of the delivery of the deed lie was instructed 
to insert the name of the owner of said mortgages as 
grantee therein; "that subsequent to the execution of said 
deed so placed in the hands of defendant A. G. lagadorn, 
and it being verbally agreed as aforesaid, the said R. A.  
Barton and wife, for a valuable consideration to them 
paid by two several conveyances in due form duly exe
cuted, acknowledged and delivered, conveyed all of said 
land to said Affa C. Seeley, being the same conveyances 
hereinhefore set forth, * * * and as a part of the said 
consideration for same the said two mortgages were re
leased and canceled of record. At the time of the pur
chase of said described real estate by the plaintiff, the 
plaintiff had no notice of any kind or nature of the said 
deed in blank to said land so placed in the hands of de
fendant A. G. Hagadorn, and the said defendant receiv
ing information of the purchase of said land by plaintiff, 
without any authority wliatever, fraudulently inserted or 
caused to be inserted in said deed his name as grantee and 
without authority caused said deed to be recorded as 
hereinbefore set forth, lie the said A. G. Iugadorn not 
having in any manner whatever complied with any of the 
agreements or instructions to him given, when said deed 
was executed and placed in his hands, and the grantors 
who executed said deed did not then own or have any in
terest of any kind or nature in said land. And plaintiff 
would further allege that lie the said A. G. Haga
dorn has never been in possession of said premises, either 

actual or constructive, but now sets up and claims title 
to said premises against the plaintiff, but refuses to com
mence an action at law to try his title to the same, and said 

deed is a cloud upon the plaintiff's title to said premises 
29
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and tends to depreciate the value thereof. The plaintiff, 
therefore, prays that said deed from R. A. Barton and 
wife Mary A. to A. G. Hagadorn may be set aside, can
celed of record, declared null and void, and that the 
said cloud upon plaintiff's title . caused thereby may 
be removed, and for such other relief as equity may re
quire." 

Issues were joined by answer and reply, and plaintiff 
proceeded to take the deposition, in Colorado, of R. A.  
Barton. That deposition, when taken, thoroughly dis
proved the allegations of plaintiff's petition. It showed 
that the quitclaim deed from Barton to defendant was 
made in good faith for a cash consideration of $50 above 
incumbrances; that it was written out by Mr. Barton him
self, and that defendant's name was written in the deed 
prior to its execution and delivery. As a result, evidently, 
of the taking of that deposition, plaintiff, on March 29, 
1907, obtained leave to file an amended petition, and was 
given 40 days' time in which to file the same. On April 
15, 1907, the amended petition was filed. The amended 
petition starts out by copying all of the original petition 
down to the prayer, and then further alleges that the two 
quitclaim deeds from Barton and wife to Affa C. Seeley 
were recorded long prior to the recording of the deed 
from Barton to defendant, and that at the time Barton 
executed the deeds to Affa C. Seeley she, the said Affa C.  
Seeley, had no notice whatever, either actual or construc
tive, of the quitclaim deed from R. A. Barton and wife to 
defendant A. G. Hagadorn. This allegation, as well as 
the allegation in plaintiff's original petition that she was 
in possession of the land, are thoroughly disproved by the 
evidence. The uncontradicted evidence shows that from 
the time the defendant received his quitclaim deed from 
Barton in 1899 down to the time of the suit defendant was 
in the undisputed possession of the land. It shows that 
he had about 15 acres of it inclosed in a pasture; that he 
was cultivating from 45 to 50 acres, and that he was 
cutting the hay off all of the rest of the land available for
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that purpose. It is apparent therefore that in all of 
the transactions between Barton and Mrs Seeley and 
plaintiff subsequent to the deed from Barton to defendant 
they had full notice, by reason of defendant's open pos
session and use of the land, of whatever interest he owned 
therein.  

The amended petition further alleges that "it was a 
part of the consideration of the said two conveyances or 
deeds from R. A. Barton and wife to the said Affa C.  
Seeley that she release of record two certain mortgages 
thereon owned and held by her, one dated December 1, 
1891, securing the sum of $600, and one other certain 
mortgage dated February 16, 1892, securing the sum of 
$90, and, having no notice whatever of the existence of 
the said deed from said R. A. Barton and wife to defend
ant A. G. Hagadorn, the said Affa C. Seeley by instru
ments in writing in due form, -duly acknowledged, released 
the two said mortgages and filed same of record, to wit, 
in the mortgage records of Frontier county, Nebraska, 
long prior to the time of the recording of said deed to de
fendant A. G. Hagadorn, and there would now be due on 
said two mortgages the sum of $1,550;" that plaintiff 
has entered into a contract in writing for the sale of the 
lands in controversy to defendant Francis C. Shelley; that 
she has received $1,000 of the purchase price and is de
sirous of completing the sale, but is prevented from com
plying with the terms of her contract by reason of the 
cloud upon her title and the claim made by defendant.  
"Plaintiff therefore prays that said deed from R. A. Bar
ton and wife, Mary A., to A. G. Hagadorn may be set 
aside, canceled of record, declared null and void, and that 
the said cloud upon plaintiff's title caused thereby may 
be removed. * * * Plaintiff further prays that for the 
purposes of the trial and adjustment of the equities be
tw(em the parties, if the court under the evidence does not 
cancel the said deed from R. A. Barton and wife to de
fendant A. G. Hagadorn, that the said two mortgages be 
restored, and an accounting had of the amount due
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thereon, and the defendant A. G. Hagedorn be required 
to pay the same into court to be disposed of. and dis
tributed as the court may order; and for such other relief 
as equity may require." 

For answer to the amended petition, defendants set out 
the chain of title substantially as above given; allege that 
the deed from Barton to defendant was in good faith; 
that defendant immediately took exclusive possession of 
all of said land and fenced and used the same as above 
indicated: the recording of his deed as above set out; de
nies every allegation in plaintiff's petition not specifically 
admitted, and then pleads the statute of limitations as 
against the mortgages. Sonie objection to the form of 
this plea is made by plaintiff, but it is so clearly without 
merit that we will not take time to discuss it.  

In the decree the court found generally in 'favor of de
fendant and against the plaintiff, and adjudged and de
creed "that plaintiff's action be dismissed as to defend
ant A. G. Hagadorn, and that said defendant A. G. llagn
dorn go hence without day and recover of plaintiff his 
costs herein expended taxed at - dollars." 

Plaintiff assigns two reasons for a reversal: "First.  
That the plaintiff was entitled to be subrogated to the 
rights of the mortgages, and the two mortgages reinstated 
and made a lien on the land. Second. That the decree is 
not supported by the evidence." Plaintiff must fail in 
both of these contentions. Even if the evidence appear
ing in the record were.competent and sufficient to show 
the former validity of the two mortgages in controversy 
and the release of the same by plaintiff, which we very 
seriously question, the same evidence shows that the notes 
which the mortgages were given to secure became due De
cember 1, 1896, and February 16, 1897, respectively. Both 
mortgages would therefore be barred in ten years there
after, or on February 16, 1907, there being no evidence in 
the record to show that any paymllents of either principal 
or interest were ever made upon either of them. The 
amended petition which, for the first time, asserted any
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rights under the mortgages was not filed until April 15, 

1907. It is argued by plaintiff that the original and 

amendedpetitions became one record, and hence that the 

suit was brought upon the filing of the original petition.  

As a general proposition, and under certain circum

stances, that is true, but that is not the law when the 

amendment introduces an entirely new cause of action, 

as was done in the present case. In the original petition, 

plaintiff asserted that she was the owner of the land, that 

the deed from Barton to Hagadorn which clouded her 

title was fraudulent and void, and prayed simply that it 

should be set aside and removed as a cloud upon her 

title. After taking -Mr. Barton's deposition and discover

ing that she could not succeed in that suit, she then added 

a new, separate and distinct cause of action, in which she 

asserts that the two mortgages in controversy were re

leased by mistake, or rather under a misapprehension of 

the state of the title, and prays that they be reinstated, 

and for an accounting thereon. If the mortgages had 

never been released, they would at that time have been 

barred by the statute of limitations. Their release by 

mistake or under misapprehension did not toll the stat

ute. Moreover, even though it were to be conceded that 

the petition and amended petition must be treated as one 

record, and that by the warranty deed from Affa C. Seeley 

to plaintiff, plaintiff became subrogated to the rights of 

Mrs. Seeley under those mortgages, we could not grant an 

accounting and a decree of foreclosure of the mortgages 

in this suit for the reason that the petition fails to allege 

that no action at law has ever been commenced for the 

payment of the debt secured by said mortgages or any por

tion thereof. So that all that we could do would be to 

set aside the releases of the mortgages on the ground that 

they were executed by mistake. This would leave them 

standing as if they had never been released, and would 

put plaintiff to an entirely new suit for their foreclosure; 

in which suit the plea of the statute of limitations would 

have to be sustained. An appellate court will not reverse
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a judgment simply for the purpose of giving a litigant a 
remediless right.  

The evidence fully sustains the judgment.  

AFFIRMED.  
ROOT, J., concurs in the conclusion.  

Louis W. SCHLOTE, APPELLEE, V. MYRON D. WALKER, 
APPELLANT.  

FIED JUNE 29, 1910. No. 16,107.  

Appeal: AFFTRMANCE. Where, in a controversy between parties, the 
amount involved is within the jurisdiction of a justice of the 
peace, and a judgment is entered thereon in the county court, 
and on appeal to the district court a similar judgment is entered, 
this court, on appeal, finding no prejudicial error in the record, 
will affirm the judgment of the court below without discussion.  

APPEAL from the district court for Pierce county: AN
SON A. WTELUII, JUiGE. 1firwed.  

Douglas Cones, for appellant.  

J. A. Van Wagen en, contra.  

FAWCETT, J.  

Plaintiff and defendant, with their respective wives, 
entered into a written contract for an exchange of farms, 
the final exchange to take place on the first of the follow
ing March. The contract gave plaintiff the right to go 
upon defendant's land to do fall plowing. Plaintiff 
availed himself of this right, and plowed 30 acres of land.  
After the plowing had been done, and about December 1, 
plaintiff learned that defendant was not going to carry 
out the contract of exchange. He thereupon called upon 
defendant and asked him "What about the plowing?" 
Defendant said he would pay him for the plowing.
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Thereupon plaintiff and defendant, together with a third 

person who was present, went out and measured the 

plowing, and agreed that plaintiff had plowed 30 acres.  

Plaintiff thought he ought to have $2 an acre for the 

plowing. Defendant thought that was high. Plaintiff 

then offered to take $1.80 an acre. This offer was not 

accepted. Defendant said he would make inquiry to as

certain the customary value of plowing in that neighbor

hood, and the parties separated. Just as they were sep

arating, defendant said to plaintiff, "Now, if I come up in 

two or three days and pay you for this plowing, will you 

voluntarily turn over the contract?" to which plaintiff 

replied that he would, "but not before." Defendant did not 

pay for the plowing, and suit was brought in the county 

court, where judgment was rendered in favor of plain

tiff for the sum of $60. Defendant appealed to the dis

trict court. At the conclusion of the trial in that court, 

plaintiff moved for a directed verdict in favor of plaintiff, 
and defendant made a similar motion for a verdict in 

favor of defendant. The court overruled defendant's mo

tion and sustained that of plaintiff. A verdict was re

turned for $60. Out of an abundance of caution plaintiff 

unnecessarily remitted $6 from the verdict, so that his 

judgment would be for the amount of his unaccepted offer 

before suit to settle for $1.80 an acre. The motion for new 

trial was overruled, and judgment entered for plaintiff in 

the sum of $54, from which defendant prosecutes this ap

peal. The case is too trifling to warrant a discussion in 

this court. Suffice it to say that we have examined the 

record and find no prejudicial error therein.  

The judgment of the district court is therefore

AFFIRMED.
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CARRIE B. COBB, APPELLEE, V. NANNIE C. MACFARLA ND, 
EXECUTRIX, APPELLANT.  

FmE JUNE 29, 1910. No. 15,904.  

1. Wills: ELECTION. No general rule can be formulated defining what 
acts of acceptance or acquiescence shall be suifflh lent to constitute 
an election between a devise in a will and a right inconsistent 
with the will. There must be an intention to make an election 
or some decisive act that will prevent restoring the parties af
fected to the same situation as if such act had not been per
formed. .  

2. - : - . An attempt to take both the property given by 
the will and the right inconsistent with the will does not con
stitute an election; when one is taken and the other rejected 
there is an election; If one is taken, and the situation of the 
parties affected is so changed with reference to the property or 
rights involved that they cannot be restored to their former situ
ation, the election is complete.  

3. - : PAYMENT OF MORTGAGE: PRIOR CONVEYANCE. The provision 

in a will that the mortgage upon a certain tract of land shall be 
paid out of the estate is not inconsistent with a former contract 
by the testator to convey the land to another.  

4. Statute of Frauds: SALE OF LAND: PATOL CONTRACT: PART PER

FORATANCE. The effect of section 6 of the statute of frauds (Comp.  
St. 1909, ch. 32) is to continue the practice by which at the time 
of enacting the statute courts of equity compelled the specific 
performance of parol contract to convey real estate fer the pur
pose of preventing fraud and injustice when there has been a 
part performance.  

5. Evidence: STATEMENTS OF DECEDE.NT. TeStillony as to statements 

made by a deceased person many years before the testimony is 
given must be scrutinized closely; but when it appears that the 
circumstances were such that the parties testifying must have 
given close attention to the statements when nale, and to the 
exact meaning of the party who made them, and strongly indi
cate the reasonableness and probability of the statements, and 
the statements are against the apparent interest of the party 
making them, such evidence may be sufficient to establish the 
fact stated.  

6. Statute of Frauds: SALE OF LAND: PAROL CONTHACT: PART PER
FORMANCE. Payment of the consideration for the conveyance of 
real estate, the purchaser being in possession at the time of
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such payment and continuing in possession and making valuable, 

permanent improvements on the land without any agreement as 

to the terms of such possession, will be such part performance 

as to take the contract to convey out of the statute of frauds.  

APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed.  

Hall, Woods & Pound, for appellant.  

Field, Ricketts &.Ricketts, contra.  

SEDGWICK, J.  

On the 5th day of July, 1905, Judge Amasa Cobb died 

in Los Angeles, California. At the time of his death he 

held the legal title to 1,040 acres of land in the township 

of Denton, Lancaster county, Nebraska, and other prop

erty. The only heirs to survive him were his daughter, 
the defendant M-s. Nannie C. Macfarland, and two grand

sons, Frank S. Cobb and Gilbert A. Cobb, children of his 

deceased son, Moffitt McKinney Cobb, and his son's 

widow, Mrs. Carrie B. Cobb, the plaintiff herein. He left 

a will by which he devised to his daughter, Mrs. Mac

farland, an undivided one-half of the above mentioned 

land, and to each of his said grandsons an undivided one

fourth, subject to life estate to their mother, the plaintiff 

herein. The estate devised to the plaintiff was one-third 

of the one-half devised to her two boys to be held by her 

during her life. The defendant Nannie C. Macfarland is 

the executrix of her father's will. In 1896 Moffit McKinney 

Cobb was county treasurer of Lancaster county. It was 

discovered that there was a shortage in his accounts, and 

he and his sureties were notified of this shortage and re

quired to make sittlement. Amasa Cobb was one of the 

sureties on his official bond. The plaintiff in her petition 

alleged that the deficit was $48,088.61, and that the said 

Amasa Cobb as one of said sureties upon said bond was 

personally liable for the payment of said deficit, and that 

about this time Moffitt McKinney Cobb died and left poli-
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cies of life insurance payable to this plaintiff, and that 
she collected thereon, together with the proceeds of cer
tain personal property belonging to the plaintiff, an 
amount aggregating about the sum of $16,000, and that 
Amasa Cobb, to induce the plaintiff to give to him the 
said money to meet his liability on the bond of Moffitt 
McKinney Cobb, "promised the plaintiff lie would be
queath and devise unto the said plaintiff, absolutely," the 
farm which she then occupied, being 800 acres of the land 
above mentioned; that she let Amasa Cobb have the 
$16,000 and the same was used by him in settling his lia
bility upon the said bond, and she asked for a judgment 
"that it be decreed that the said Amasa Cobb was bound 
to leave by his last will and testament to the plaintiff 
above named, absolutely," the said 800 acres of land, and 
that the contract between the plaintiff and the said Amasa 
Cobb be specifically enforced, and plaintiff vested with the 
title to said land and the same be quieted in the plaintiff.  
The trial court found for the plaintiff and entered a de
cree accordingly, and the defendant appeals.  

The principal question presented in the case is as to the 
sufficiency of the evidence to establish the contract relied 
upon. The defendant presented several questions of 
estoppel and election which she insists ought to defeat 
the plaintiff's claim.  

1. The said 1,040 acres of land consist of two tracts, 
one of 800 and the other of 240 acres. Both of these 
tracts for several years prior to the death of Moffitt Mc
Kinney Cobb were occupied and farmed by him and his 
wife, this plaintiff. They cannot be said to be adjoining, 
but they are contiguous, the southeast corner of the smaller 
tract touching the northwest corner of the larger one.  
Soon after the death of Amasa Cobb negotiations were be
gun for the sale of the smaller tract of land, and it ap
pears from the evidence that the plaintiff participated in 
those negotiations and was anxious that the sale be made.  
She wrote several letters to the defendant, apparently 
seeking to promote this sale, and finally, when it was ac-
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complished, she and her two sons participated in the pro
ceeds, in accordance with the provisions of the will. It 

is insisted by the defendant that this action on the part 

of the plaintiff estops her now to claim adversely to the 

provisions of the will. It is a fundamental principle of 

law that one who accepts a beneficial interest under a will 

thereby adopts the whole will, and renounces every right 

or claim that is inconsistent with the will. This is a 

principle of universal application, and it extends so far 

that, when a testator in his will disposes of property which 

belongs to a third party and at the same time makes pro

vision for that third party in his will, the party whose 

property is so wrongfully disposed of cannot accept the 

provision made for him in the will, without allowing his 

property to be disposed of as the will provides. Jennings 

v. Jennings, 21 Ohio St. 56. The plaintiff is asking to 

enforce an alleged contract by which she is to have the 

800-acre tract, absolutely, contrary to the provisions of 

the will. At the same time she has claimed and received 

under the provisions of the will her portion of the proceeds 
of the remaining tract of land. There is no doubt that the 

plaintiff must elect which course she will pursue. She now 

insists that this action on her part does not amount to an 

election. She alleges that she was not fully informed of 

her rights at the time she received the proceeds of the sale 

of this land, and that before the land was sold she had 

taken decisive action to enforce this contract upon which 

she now sues, and has never desisted from her determina

tion to insist upon this contract. She offers to return the 

money which she received as a part of the proceeds of the 

sale of the land, and asks that she be allowed to do so, if 

the court shall find that her action in that regard inter

feres with her right to elect to enforce the contract she 

now sues upon. The trial court found in her favor upon 

this issue, and required her to return the money which she 

received from the proceeds of the sale of the land. In this 

finding we think the trial court is right.  

It appears that after the death of Amasa Cobb the

JANUARY TERM, 1910. 411VOL. 87]
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plaintiff consulted with Mr. A. E. Harvey, a former part
ner of Judge Cobb, and a prominent member of the bar 
of this state, and then a member of the firm of Harvey & 
Harvey, engaged in the practice of law at Lincoln, Ne
braska. In March, 1906, a petition was prepared for 
plaintiff to begin an action in the district court for Lan
caster county to enforce the contract herein sued upon.  
This petition the plaintiff left with her attorneys, Harvey 
& Harvey, and she testifies that she supposed that that 
began the proceedings, and that she did not know that 
there was anything further necessary for her to do until 
she was further notified by her counsel, and that she was 
told by her attorneys that the sale of the 240-acre tract 
and participating in the proceeds by her would in no way 
interfere Vith her enforcement of the contract herein sued 
upon, and that she never elected nor intended to elect to 
take what was given her by the terms of the will in lieu 
of her right to enforce this contract. We think the evi
dence fully justifies this contention. The deed of 240 
acres was signed by some of the parties on the 8th day of 
June, 1906, and was acknowledged by this plaintiff and 
others on the 6th day of July, 1906, several months after 
she supposed she had begun proceedings upon this con
tract. In the nature of things, no general rule can be 
formulated defining what acts of acceptance or ac
quiescence shall be sufficient to constitute an election. In 
each case presenteJ the question arises whether it was in
tended to make an election and whether all parties can be 
restored to the same situation as if the act which it is 
claimed constitutes an election had never been performed, 
and these considerations generally control unless such in
quiries are precluded by lapse of time or other special 
circumstances in the case. Aledill v. Snyder, 61 Kan. 15; 
Bierer's Appeal, 92 Pa. St. 265; Goodrun v. Goodrum, 56 
Ark. 532. Under the advice of her counsel it may fairly 
be said that the plaintiff attempted to take both the land 
given her by the.will and the land she claimed to be en
titled to under the alleged contract. This was done under
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a mistake as to her rights, but if it had been done pur

posely and intentionally it could not be said to be an 

election. An attempt to take one and reject the other is 

an election, but an attempt to take both cannot be said to 

be. Histon v. Cone, 24 Ohio St. 11. The plaintiff cannot 

be said to have elected to take her share of the proceeds 

of the sale of the 240-acre tract as given her by the will 

in lieu of her right to the other tract of land under her 

alleged contract, unless in taking the proceeds of the sale 

she acted in full knowledge of her rights and intended by 

that act to choose the one rather than the other. Millikin 

v. W1lliver, 37 Ohio St. 460.  
2. It appears that at the time of the death of Amasa 

Cobb his land in Denton township was subject to a mort

gage of $4,000, and after his death the defendant, as 

executrix of his will, paid the mortgage out of funds in her 

hands as such executrix, and this she alleges she would 

not have done had she known that the plaintiff would at

tempt to enforce her alleged contract for the 800 acres of 

land. We' do not think there is any merit in this conten

tion. The determination of the main question in the case 

must determine this matter also. If there was a contract 

that this plaintiff should have the land, it was the land 

itself that she was to have, and not an equity therein sub

ject to a mortgage. The provision therefore of the will 

that this mortgage should be paid by the executrix thereof 

is not inconsistent with the existence of the contract al

leged by the plaintiff.  
3. The defendant contends that the plaintiff has failed 

to prove the contract upon which she sues. The first 

question discussed in this contention is whether the stat

ute of frauds applies. Are contracts to make a will de

vising real estate within the exception of section 4 of that 

statute? It is urged that, since under section 4 (Conip.  

St. 1909, ci. 32) a nuncupative will may dispose of real 

estate, an agreement to make such disposition is excepted 

from the statute and may be proved by parol evidence.  

In many decisions of this court it has been assumed that
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a contract to dispose of real estate by will is within the 
statute of frauds, and cannot be established by parol evi
dence, unless there has been such part performance as 
will bring it within section 6 of the statute. That sec
tion provides: "Nothing in this chapter contained shall 
be construed to abridge the powers of the court of clian
cery to compel the specific performance of agreements in 
cases of part performance." By this section the legislature 
undoubtedly intended to recognize and continue the prac
tice which then obtained in courts of equity to compel the 
specific performance of oral contracts to convey real es
tate for the purpose of preventing frauds and injustice 
where there has been a part performance. Other courts 
have held that contracts to dispose of real estate by will 
are within the statute of frauds. Goitld v. Mansfield, 103 
Mass. 408; Hamilton v. Thirston, 93 _3d. 213; Hale v. Hale, 
90 Va. 728. In New York a statute similar to ours ha.
been so construed. Gooding v. Brown, 35 Hun (N. Y.) 
148; Ludwig v. Bum gart, 48 App. Div. (N. Y.) 613. We 
do not find it necessary in this case to review the author
ities for the purpose of ascertaining whether this court 
has been in error in assuming this to be the rule. Does 
this evidence show that such a contract as alleged was 
made, and, if the statute applies, that there has been such 
part performance as to take this case out of the provision 
of the statute? 

One of the parties being prevented from testifying by 
death, the law forbids the other to testify to any trans
actions between them. The defendant contends that the 
plaintiff has not shown that she received more than $10,
000 upon her life insurance, nor that more than that 
amount was necessary to make the settlement with the 
county in addition to the money which the evidence shows 
was received from other sources and used for that pur
pose, and also that the value of the 800 acres of land was 
greatly in excess of the amount furnished by the plaintiff 
in making settlement. The plaintiff testified that she re
ceived from the Fraternal Aid Association $2,000, from
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the American Order of United Workmen $2,000, from the 

Bankers Life of Des Moines $3,500, from another com

pany, which she thpught was the Preferred Accident As

sociation of New York, $5,000, and from the Mutual Re

serve Fund Life Association of New York $2,500, amount

ing to $15,000, besides some other money which she had 

from other sources, and that the amount that she fur

nished in making a settlement with the county was some

thing over $16,000. In fact, the plaintiff only received 

$300 from the Preferred Accident Insurance Company of 

New York, and upon her cross-examination she was ques

tioned and answered as follows: "Q. Don't you think 

you are mistaken about the payment of this $5,000 by the 

Preferred Accident of New York? A. No, sir. Q. You 

are still sure, are you, that that draft was turned over at 

General Cobb's office at the same time the draft for $3,500 
was turned over? A. Yes, sir, $8,500. Q. Don't you 

think you might be mistaken? A. No, sir; I don't; be

cause when you turn over that amount of money you know 

it. Q. You made no memorandum of that? A. It is a 

thing I could not forget. Q. You made no memorandum 
of it at all? A. No, sir; I made no memorandum." 

The defendant's counsel insist that this positive testi

mony, which is shown by the record to be incorrect, casts 

great discredit upon the whole testimony of the plaintiff.  

We do not so regard it. In her first statement as to the 

money received from the respective insurance companies 

she said: "I can give you the amounts, but I would not 

say I can give the names of the companies just right.  
* * * We settled with one insurance company for $5,000; 
if I remember right it was the Preferred Accident of New 

York," and in this cross-examination it seems plain that 

she thought it was in regard to the amount of money that 

she had received that she was being interrogated, and not 

in particular as to the names of the companies from which 

she received it. The plaintiff was many times upon the 

witness stand during the trial of the case, and was ques

tioned at large in regard to the various matters involved,

415JANUARY TERM, 1910.VOL. 87]
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and, notwithstanding that she was greatly interested in 
the result of the litigation, her testimony appears to be 
candid and consistent. No record was kept of the trans
actions, and it was not to be supposed that she would be 
able to remember the names of the diiferent companies and 
the exi(t amounts she received from each with the same 
accuracy that she would recollect the amount that it was 
necessary for her to furnish in order to enable her father
in-law to make the desired settlement, and the amount 
accordingly paid by her for that purpose. We find noth
ing in the record to discredit her testimoiyN upon these 
matters, supported as it is by so many well-established 
circumstances.  

The defendant contends that the whole amount of short
age to be supplied was $36,088.61, while the plaintiff al
leges it to have been over $48,000. 'Mr. McClay was first 
appointed administrator of the estate of Moffitt McKin
ney Cobb, and he testifies that the amount of shortage 
demanded by the county was 846,000, and that afterwards 
the county made the concession of $2,000, reducing the 
amount claimed to $44,000; that the amount paid to the 
county from the sale of the auditorium lots through Mr.  
Boggs was $13,540.56, and that the sureties on the bond 

paid $10,730. If these figures are correct, it would leave 
the stum of $21,724 to be paid from other sources. A part 
of this was paid from the estate of Mollitt McKinney 
Cobb. His personal property had been mortgaged to se
cure this shortage, and the evidence shows that in this 
mortgage was included property that belonged to this 
plaintiff. The plaintiff took the mortgaged property and 
settled with the county therefor. It is perhaps difficult 
to determine from the evidence exactly how much mionev 
the plaintiff furnished from her life insurance and other 
sources. She had great confidence in Judge Cobb and 
greatly respected his opinions and wishes. She was mani
festly justified in this, as the whole record shows that 
in the midst of the most trying and embarrassing circum
stances he conducted the whole matter with the strictest
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integrity, and manifested that he was actuated by the 

most honorable motives. He was determined that the 

county should suffer no loss upon his account, nor because 

of the transactions of his son, and whether or not he prom

ised her as she says, she listened to his advice and was 

governed by his wishes.  
As to the value of the land at the time of the trans

actions in question, the evidence, as is usual in such cases, 

is more or less conflicting. It appears that the land is 

somewhat inferior in quality, and it also appears that in 

1896 when the settlement was made there were very few 

transactions in real estate and sales of farm land were 

not frequent. The plaintiff called many witnesses who 

were familiar with these lands and were from experience 

qualified to give an opinion of their value, and who testi
fied that the land at that time was worth from $12 to $15 
an acre. The defendant also called witnesses who were 

in position to give opinion in regard to the value of these 

lands, and who generally fixed the value between $20 and 

$30 an acre. From the whole testimony it may be said 

that the land was probably at that time worth from $12 to 
$18 an acre. However, all of the witnesses agree that it 

was difficult, if not impossible, to sell land at that time 

for its real value, and if it had been necessary to sell this 

land to satisfy the demands of the county, it is doubtful 

whether as much as $15,000 could have been realized from 

it. It seems clear from the evidence that the amount of 

money furnished by the plaintiff toward the settlement 

with the county was not so disproportionate to the actual 

value of the land as to render the contract which she 

alleges an unreasonable one.  
It is contended that there is not sufficient evidence to 

prove the alleged promise, nor to prove such part perform

ance on the part of the plaintiff as to take the contract 

out of the statute of frauds. There is a large mass of 

testimony as to the negotiations and settlement with the 

county, and as to the part which Judge Cobb took in the 

whole of this transaction, and as to his declurntions anl 
30
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statements after lie received this money from the plain
tiff, and of his promise to her to give her the farm in ques
tion in consideration of the money which he had so re
ceived. These witnesses were testifying to conversations 
that -took place with the deceased person more than ten 
years prior to the giving of their testimony. It is always 
held that such testimony is to be examined very closely.  
The frailty of human memory is such that it is generally 
difficult, and frequently impossible, to reproduce the exact 
meaning intended when the statements were nade. We 
should look at the conditions under which the statements 
were made, and inquire whether there is anything in the 
circumstances and the relations of the parties tending to 
fix the real meaning of the statements in the minds of 
those who heard them. The evidence shows that this 
shortage in the accounts of the county treasurer, and his 
tragic death soon after the shortage had been discovered, 
and its effect upon his father, who had long been a man 
of prominence in the state, a general in the army, and 
for many vears a judge of this court, were matters of 

great importance and of general interest. It also appears 
from the evidence that it was generally known that it had 
been proposed and contemplated that this plaintiff should 
devote her money to the settlement with the county, lear
ing herself and her two children substantially without 
support, and many friends of Judge Cobb, his former part
ner, Mr. Harvey, his family physician, and many others of 
his intimate friends, men of high character and standing 
in the community, consulted with Judge Cobb in regard 
to the matter. These men testify that Judge Cobb as
sured them that he had no other means with which to 
make this settlement with the county; that to sell the 
land for that purpose would be a great sacrifice under 
the conditions then existing; that the plaintiff had con
sented to turn over this money to complete this settle
ment, and that she would lose nothing by it; that in re
turn for this money she was to have the farm on whichi 
she lived. To some of these men he said that he had
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promised her the farm; to others he said that she and her 

children would have the farm; to others he said that lie 

had given her the farm. Several of these witnesses testify 

positively that the amount lie so stated to have been fur

nished by the plaintiff was $16,000. The volume of evi

dence in this record tending to establish the contract sued 

upon, together with counter evidence, is so great that we 

cannot extend this opinion to attempt an analysis of the 

evidence given by the various witnesses. It is very clear 

from this evidence that, during and after the time that 

this settlement was pending, Judge Cobb expected that 

this plaintiff would have the farm in question, and we 

think that the whole evidence taken together proves that 

he promised that she should have it in consideration of the 

money furnished by her in making the settlement.  

It is insisted that the evidence does not show a suffi

cient part performance to take this contract out of the 

statute; that the payment of the purchase price alone is 

not sufficient. Payment of the purchase price and pos

session by the purchaser under the contract is generally, 
if not universally, held to be sufficient part performance.  

This plaintiff and her husband were in possession of this 

land for many years prior to his death, and after his death 

she continued in possession. The relation that they sus

tained to this land does not appear to be the ordinary re

lation of tenancy, and the evidence is not clear that it 

was understood and agreed by the parties that the pos

session of the plaintiff was under the contract sued upon.  

A contract to dispose of property by will assumes that the 

promisor is to have the use of the property during his 

life. The plaintiff made valuable improvements upon the 

land after the contract in question was made, and was 

never interfered with or questioned in her management 

of the property as owner. We think that the circum

stances shown, together with full payment for the land, 

are sufficient under section 6 of our statute of frauds.  

It is strenuously and fervidly maintained upon the oral 

argument that the whole life and character of Judge Cobb,

419VOL. 87] JA'NUARY TERM3, 1910.
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as reflected in this evidence, were inconsistent with the 
idea that, after making such a promise to this plaintiff, 
lie could have been induced to make a different provision 
in his will. Soon after the death of his son he went to 
California, where his daughter, the defendant, was resid
ing, and finally in 1901 he appears to have made that his 
permanent home. He was more than 80 years of age, in 
feeble health, and a man of kind heart and generous dis
position. While he was living in Los Angeles with the 
defendant he gave her a large amount of property, aggre
gating, according to this evidence, considerably more than 
$20,000. In the will that was probated he gave her one
half of the 1,040 acres of land in Denton township, and all 
of the residue of his property, amounting to several thou
sand dollars.  

It is useless to speculate as to the change in his pur
pose. If he considered at the time that he was merely ex
pressing his intentions as to the future, and that those 
intentions might be changed, if afterwards upon change 
of circumstances and environment he should regard his 
duty in a different light; or if in his advanced Years and 
feeble condition he lost interest in business matters, and 
did not consider the importance of the transactions in 
which he participated, the result is the same. The will 
was not a sudden caprice. He wrote and signed a similar 
will soon after he began visiting in California, in 1898, 
and that will appears also to have been preserved. We 
cannot agree with counsel that if the contract sued upon 
is established it reflects upon the integrity of Judge Cobb 
in making the will. No such conclusion is necessary upon 
this record. It is unnecessary to determine the cause or 
causes that resulted in the insertion of these ineffectual 
provisions in the will. It is enough to know that the 
right to this land was in another, and that the will could 
not change this right.  

The judgment of the district court is right, and is 

AFFIRMED.
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LETTON and ROOT, JJ., dissenting.  

The plaintiff's right to the relief she asks is predicated 

upon the existence of a contract between her and General 

Cobb that he would convey the entire tract of land sued 
for in return for the surrender to him and the sureties of 
her husband of the money from the life insurance policies 
of which she was the beneficiary. We are convinced from 
a careful reading of the testimony that no definite con
tract has been proved. No one has testified to the terms 
of the contract declared upon in the petition. The testi
mony concerning General Cobb's declarations is in many 
respects proof of testamentary intentions merely. A 
number of witnesses testify to such expressions as that 
"he always intended the farm to go to Mrs. Cobb and 
children;" "he intended the farm for Mrs. Cobb and the 
boys;" that when he was dead the farm "was to belong to 
Mrs. Cobb and the boys;" "I have given that farm to 

Carrie. Then he said something about Carrie and the boys 
having the farm." While other witnesses testify that, in 
speaking of the surrender of insurance money by Mrs.  

Cobb, the deceased said: "She would lose nothing by it.  
She was to get the farm that he intended Maxey to have." 
"He intended to give it (the farm) to Mrs. Cobb." "He 

intended the farm now for Maxey's wife and children." 
"Mrs. Cobb was going to have the farm and boys to have 

their share." "I have told her she will have the farm." 

"The farm goes to Carrie because she has furnished us her 
life insurance money to help settle with the county." 

"Carrie turned over her insurance and I gave her Maxey's 
farm." 

It seems to us, upon the entire record, that the mind 
must remain in doubt as to whether a contract was made, 

or, if made, whether it contemplated devising or convey

ing this land to the plaintiff or to the plaintiff and her 

sons. The evidence fails to prove with any certainty the 
existence of the contract alleged, and it also fails to point 
out definitely the specific tract of land to which the Lin
guage used by General Cobb was meant to be applied.
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Furthermore, the declarations of the plaintiff are in
consistent with the existence of such a contract. Shortly 
before General Cobb's death she acted as his agent in 
seeking a purchaser for the land. She corresponded with 
him and gave her views concerning the price for which 
the general could profitably sell the farm, and fully recog
nized his right to treat it as his own. She stated at the 
court house, when the will was read, that General Cobb 
had promised to leave her one-half of his estate. Her 
statements to Mrs. Macfarland, at all times before and 
after General Cobb's death, were with reference to a share 
of the estate, and at no time till months after General 
Cobb had passed away did she assert any contractual right 
to this land.  

She sent General Cobb about $800 per annum appar
ently for the use of the land during the years she occupied 
it subsequent to her husband's death. In 1905 she wrote 
she was sorry she had not remitted what she oughit to 
have sent from the farm. It may also be observed that, 
in the proceedings brought by her to collect from the 
estate the amount of her claim for money advanced to 
General Cobb, her counsel, Judge Harvey, was willing to 
concede a credit of 58,000, which is ignored in these pro
ceedings.  

At the time of the payment of the shortage, the land 
was worth, as near as can be judged from the testinony, 
from $12 to $18 an acre. It is a niatter of common knowl
edge that following the panic, in 1896, farm lands in east
ern Nebraska appreciated rapidly in value. It seems rea
sonable to believe that when General Cobb by his last 
will and testament in 1902 gave the boys and the mother 
one-half of the whole 1,240 acres, lie believed that he was 
doing by them just as he had contemplatea and given theim 
to expect.  

We have said that where it is sought to set aside the 
provisions of a will by proof of an oral agreement by 
which the property which is the subject of the will is 
otherwise disposed of the agreenient must be established,
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if at all, by clear, convincing, and satisfactory evidence.  

Rau v. Rau, 79 Neb. 694; Tcskc v. Dittbcrner, 65 Neb. 167, 
70 Neb. 544; Peterson v. Estate of Bauer, 76 Neb. 652, 
661. This is a sound rule, and the barrier afforded by it 

to a disposition of estates other than that intended by the 

owner in his lifetime should not be relaxed. This court 

has already gone to the.limit in changing the disposition 

of property after the owners of it have passed away and 

are unable to help themselves. It is not the province 

of the courts to distribute estates as they think most just 

and equitable. Their sole function is not to decide what 

the deceased should have done, but to ascertain what he 

did in fact do, and in our opinion the quantum of proof 

required to establish the agreement alleged has not been 

produced.  

THEO McGREW, APPELLANT, V. RAY V. MOGREW, APPELLEE.  

FIED JUNE 29, 1910. No. 15,932.  

Divorce: EXTREME CRUELTY: EVIDENCE. In an action for divorce on 

the ground of extreme cruelty, not only the specific acts of cruelty 

alleged and proved against the defendant, but conditions caused 

by defendant which occasion and aggravate such acts of cruelty 

should also be considered. Cruel conduct is not limited to 

acts of personal violence.  

APPEAL from the district court for Lancaster county: 

WILLARD E. STEWART, JUDGE. Reversed with diretions.  

T. J. Doyle and G. L. De Lacy, for appellant.  

C. 8. Wilson, Bernard McNeny and W. 0. Dorsey, 

contra.  

SEDGWICK, J.  

This case was submitted upon the briefs and oral argu

ient on behalf of the plaintiff only. The action is for di

vorce upon the ground of extreme cruelty. The district

JANUARY TERM, 1910. 423VOL. 87]
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court found for the defendant and dismissed the case, and 
the plaintiff appealed to this court.  

The record is very voluminous. For the most part the 
specific acts of cruelty charged in the pleadings and evi
dence are of such a nature as by themselves would seem 
to justify the conclusion of the trial court. There is, 
however, proof in the record of conditions that existed 
prior to the marriage, for which the defendant is himself 
wholly responsible, that not only aggravate the acts of 
cruelty alleged and proved, but, as we understand the 
evidence, were the principal cause of the misunderstand
ings between the parties, and furnished the real reason 
for all their troubles. The defendant's condition of which 
the plaintiff complains, and which furnishes her principal 
reason for concluding that it is impossible for her to 
live with him, is, we think, fully established by the evi
dence. There is the direct and positive evidence of one 
competent and apparently disinterested witness, and the 
evidence of another witness to the plain admissions of the 
defendant, besides the corroborative evidence of the plain
tiff herself and of her mother. The defendant directly 
contradicts this evidence, but his answers to questions, 
although positive, are somewhat evasive, and he furnished 
but one witness to support him. This witness appears to 
be competent, but he makes admissions in his evidence 
which tend strongly to corroborate the plaintiffs wit
nesses. The details of the evidence of these various wit
nesses are not of such a nature as to make it desirable to 
reproduce the evidence here. It is sufficient to say that 
we are satisfied from this evidence that the plaintiff has 
just cause to complain, and that in the light of this evi
dence the actions of the defendant to.the plaintiff, as dis-.  
closed by the record, constitute extreme cruelty within 
the meaning of the statute, and that the plaintiff is en
titled to a decree of divorce, as prayed.  

There is one child of the parties, which is being cared 
for by the plaintiff and has been during the pendency of 
this action, and which should be left to her care and cus-
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tody until the further order of the district court, with 
the provision allowing the defendant to visit the child at 

suitable times. The evidence shows that the defendant, 
during the existence of the marriage, owned a house and 

lot and some other property consisting of bank stock and 

other securities, and that, being indebted for this property, 
his father assisted him and has taken over most of the 
property as security in so doing. The evidence in regard 
to the financial ability of the defendant is not entirely 
satisfactory, but according to his evidence his property at 

the time of the trial was worth about $3,000 net. He is an 

active man, engaged in business apparently profitable.  
We think he should pay the plaintiff $1,500, and contrib
ute to the support of the child $25 a month from January 
1, 1908, about the time of the commencement of this ac

tion, until the further order of the district court. These 

amounts should be paid as follows: $250 of the said 

$1,500 within 30 days, together with the accrued amounts 

of said monthly payments for the support of the child, 
and $500 within 6 months; $500 within one year, and the 
remaining $250 within 18 months from the filing of this 
opinion.  

The judgment of the district court is reversed and the 

cause remanded, with instructions to enter a decree in 
accordance with this opinion. All costs will be taxed 
against the defendant.  

REVERSED.  

REESE, 0. J., not sitting.  

GEORGE P. VALERIUS ET AL., APPELLANTS, V. MARTIN C.  
LUTIRING, APPELLEE.  

FILED JUNE 29, 1910. No. 16,103.  

Brokers: COMMISSION. One who makes a contract with a real estate 
broker or agent, which complies with the statute in its form and
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contents, and in which he represents himself as owner of the land 
described, cannot avoid payment of the agreed commission on the 
ground that he is not the owner of the land.  

APPEAL from the district court for Adams county: 
HARRY S. DUNGAN, JUDGE. Reversed.  

Arthur G. Abbott and 0. A. Abbott, for appellants.  

John C. Stevens, contra.  

SEDGWICK, J.  

The petition alleges that the defendant "entered into a 
written contract with these plaintiffs to sell for him" cer
tain lands described in the petition. The plaintiffs were 
real estate agents in Grand Island, Nebraska. An ob
jection was made to the plaintiffs' evidence on the ground 
that the petition did not state facts sufficient to constitute 
a cause of action. The objection was sustained, and the 
plaintiffs elected to stand upon their petition. Their ac
tion was dismissed, and they have appealed.  

The petition alleged that the "original contract is at
tached to depositions taken in the lower court and filed 
herein, and the same is referred to and made a part hereof 
as though set out at length." There was no objection 
made to this manner of pleading the .contract, and the 
transcript filed in this court did not contain a copy of the 
contract. It was urged that the transcript showed upon 
its face that it was incomplete and did not contain the 
whole of the petition, and that it did not appear therefrom 
that the contract complied with the statute in regard to 
contracts between real estate agents and brokers and the 
owners of land. The plaintiff was allowed to complete the 
record by filing a certified copy of the contract, which has 
been done, and from that it appears that the contract was 
in writing, and was made by both the plaintiffs and the 
defendant, and contained a description of the land to be 
sold and the compensation to be allowed to the agents 
for their services. The contract appears to be a com-
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pliance with the statute referred to, so far as regards its 

form, but it appeared from the pleadings that the land 

was owned by. the wife of the defendant, and it is objected 

that the statute has not been complied with because the 

contract was not signed by the owner of the land. This 

contract is not nudum pactum. The plaintiffs agreed to 

perform services for the defendant, and the defendant 

,agreed to compensate them for so doing. Each agree

ment is a consideration for the other. The defendant 

then entered into a written contract with the plaintiffs as 

owner of the lands described, and we think that he cannot 

now be heard to say that he had no interest in the lands 

and no interest in the contract which he made. If he had 

sufficient interest in the land to enter into such a con

tract, we think he is the owner of the land within the 

meaning of the statute. The object of the statute is to 

prevent fr..ud in such transactions. It is not the purpose 

of the statute to define what shall constitute ownership.  

It was intended to prevent fraud, and should not be made 

an instrument to enable the parties thereto to perpetrate 

fraud on each other.  
This appears to be the only point assigned and dis

cussed in the defendant's brief, and we think in this the 

court was in error. The judgment of the district court 

is therefore reversed and the cause remanded.  

REVERSED.  

JOHN L. HAVLIK, APPELLEE, V. ST. PAUL FIRE & MARINE 

INSURANCE COMPANY, APPELLANT.  

FILED JUNE 29, 1910. No. 16,105.  

1. Insurance: PRooF oF Loss: WAIVER: EVIDENCE. If a fire Insurance 

company refuses to receive proof of loss on the ground that the 

policy was not in force at the time of the destruction of the 

property by fire, it thereby waives proof of loss, and cannot de

fend an action on the policy on the ground of false statements as 

to value or title in such rejected proof of loss, and in such case
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evidence that the plaintiff made statements after the policy was 
assigned to him with the consent of the company, by which he 
exaggerated his interest in the property, is incompetent.  

2. Trial: OFFER OF PROOF. An offer of proof is required for the pur
pose of making it appear to the court that the question put to 
the witness calls for competent evidence. Unless it does so with
out equivocation, it is not error to overrule the offer.  

3. - : SumissioN oF PLEADINGS To JURY. It is not good prac
tice to submit mutilated pleadings to the consideration of the 
jury, but unless it appears that the party complaining has been 
prejudiced thereby such action on the part of the court will not 
require a reversal of the judgment.  

4. Appeal: SPECIAL FINDINGS. If the language of special findings of 
a jury is ambiguous and will reasonably admit of a construction 
that will make such findings agree with the general verdict, such 
construction will be adopted rather than reverse the judgment 
because inconsistent with the special findings.  

APPEAL from the district court for Kearney county: 
HARRY S. DUNGAN, JUDGE. Affirmed.  

Greene, Breckenridge & Matters, for appellant 

Matt Miller and J. B. Pospisil, contra.  

SEDGWICK, J.  

The plaintiff recovered against the defendant a verdict 
and judgment upon a policy of fire insurance in the dis
trict court for Kearney county, and the defendant has ap
pealed.  

One Norlin, who was the owner of a stock of goods in 
Axtell, sold the same to the plaintiff in May, 1907, an] 
assigned to the plaintiff the policy of insurance issued by 
the defendant on the stock of goods. The consent of the 
defendant company to such transfer was indorsed upon 
the policy. The amount of the policy was .$1,000, and 
there was other concurrent insurance. In August, 1907.  
the stock of goods was entirely destroyed by fire. In Sep
tember the plaintiff notified the defendant of the fire and 
made out and forwarded to the defendant formal proof of 
loss. In this proof of loss he made the following state-
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ment: "I was the owner of the entire property covered 

by said policy, No. 893." The plaintiff acknowledged the 

receipt of this notice and proof of loss, and in doing so, 

among other things, said: "What purports to be a notice 

and proof of loss was also received. We wish to object to 

the said proof for the reason that our company is not lia

ble under their policy on account of no notification having 

been given us as to the real ownership of the property in

sured, which non-liability you were advised of in my letter 

of September 2, 1907. We hold the proof subject to your 

order." 
1. The first assignment of error discussed in the brief 

is that the court erred in striking out a part of the de

fendant's answer and in refusing proof in support thereof.  

The answer admits that Norlin was the owner of the 

goods; the issue of the policy to Norlin; that Norlin sold 

the property insured to plaintiff and assigned the policy 

to him; and that the defendant by its duly authorized 

agents indorsed on the policy its consent to such transfer.  

The answer then alleges two defenses to the action: 

First, that at the time of the transfer of the property and 

insurance by Norlin to the plaintiff the plaintiff "falsely 

and fraudulently represented" to defendant that he was 

the sole owner of said stock of goods; and, second, that in 

his proof of loss he made false statements that he was the 

unconditional and sole owner of the stock of merchandise 

destroyed. The motion of the plaintiff was to strike out 

the last named defense "for the reason that defendant de

nies that the policy in question was in force, and alleges 

that the same was not in force at the time of the fire and 

are (is) therefore precluded from setting up any of the 

clauses of said policy as a defense to plaintiff's cause of 

action." Of course, the reason given in the motion is not 

a good one. A defendant may plead as many defenses as 

he has, whether legal or equitable, or both. The allega

tion of false statements in making proof of loss is not in

consistent with the allegation that the policy was not in 

force at the time of the fire. A defendant does not waive
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one defense by pleading another that is consistent with it.  
The test is whether the evidence necessary to prove one de
fense would tend to disprove the other. The company can 
waive a defense; and it is generally held that if it refuses 
settlement on the ground that the policy was not in force 
at the time of the fire such refusal relieves the insured 
from the necessity of furnishing the formal proof of loss.  
This is upon the theory that if there is no valid policy of 
insurance on the property it is immaterial, so far as the 
company is concerned, whether the property was of great 
or little value or whether the property was or was not in 
fact destroyed by fire. But this rule of waiver of proof of 
loss and other defenses relates to negotiations or acts of 
the parties before suit; it has nothing to do with pleading.  
When suit has been begun the company may avail itself of 
the statute and plead as many defenses as it claims. If 
any of these defenses have in fact been waived this is a 
matter of reply and proof on the part of the plaintiff.  
The question then presented by this assignment is whether 
the defendant has been prejudiced by this action of the 
court.  

Many authorities hold that false statements in the proof 
of loss will forfeit the policy, whether or not the company 
is in any way injured by such statement, but a contrary 
rule has been established in this state. Unless such false 
statements affect the risk they are not cause for declaring 
the policy void. Springfield Fire & Marine Ins. Co. v.  
Winn, 27 Neb. 649. It follows from this principle that 
it must appear that the defendant acted upon such false 
statements, or was in some manner prejudiced or affected 
by them. No such allegations were contained in the an
swer. The allegation is that the proof of loss was "fur
nished to defendant company" without alleging that it 
was acted upon or even received by the defendant; an( 
the proof in the record shows without contradiction or at
tempt or offer of denial that the proof of loss was refused 
by the company on the ground that no policy was in 
force, and such proof was therefore unnecessary. Proof
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of loss tendered but not received could not prejudice the 

company; and by refusing the proof it waived the right 

to rely upon it or its representations. The record upon 

the presentation and ruling upon the motion shows that 

the question determined by the court was whether the de

fendant company by refusing to receive the proof of loss 

waived the objections thereto which it was seeking to urge 

by this answer. We do not think that the defendant 

should now be heard to complain of the formality of the 

proceeding in which that question was rightly determined.  

2. The defendant insisted upon the trial that the plain

tiff had made false statements in which he had represented 

the property to be of much more value than it really was, 

and had falsely represented his title and interest in the 

property, and that by reason of these false statements the 

policy had been forfeited. The court instructed the jury 

that statements of this kind after the policy had been 

assigned to the plaintiff with the consent of the company 

would not invalidate the policy. It is very strongly in

sisted that this instruction was erroneous. It is argued 

that "the question is not one of title, but of actual and 

substantial ownership, and whether Havlik's interest in 

the stock of merchandise was of such a nature that he 

would have sustained the whole loss if the property had 

been destroyed without insurance." The defendant has 

cited a number of authorities upon this proposition, but 

we think that he has not argued the real question in

volved. There is no doubt that one may have the legal 

title and still not le the sole owner, and in such case his 

insurable interest may be much less than the value of the 

property, but this is not the legal question involved in the 

instruction, when the instruction is taken in connection 

with the other instructions in the case. The defendant 

also insisted that the policy was void; that it had been 

forfeited by the plaintiff because of false statements that 

he had made in his proof of loss. These false statements 

relating to the amount of his interest in the property 

would have avoided the policy if the defendant had re-
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ceived the proof and acted upon it; but the court by the 
instructions complained of, in effect, tells the jury that 
in this particular case, in which there was no written 
application for insurance, and in which the plaintiff was 
not asked for a statement in regard to his interest in the 
property before he received the insurance, the company, 
by rejecting the proof of loss and placing their defense 
upon the invalidity of the policy, waived the objectiou 
which it might otherwise have made to the proof of loss, 
and that statements in the rejected proof of loss or false 
statements exaggerating the interest of the plaintiff in 
the property made after he obtained the insurance were 
immaterial under the evidence in this case, and in this, 
as we have already seen, the court was right.  

3. It is said in the brief that the court erred in exclud
ing proof of representations made by the plaintiff at the 
time and before he received the insurance to the effect 
that lie was the sole owner of the insured property. As 
before stated, there was no written application for the 
insurance and no request of the insured for statements 
in regard to his interest in the property. It is not neces
sary for us to determine what the effect of oral statements 
of this nature to the company's agent prior to obtaining 
the insurance would be. The company had already intro
duced the evidence of Mr. Norlin in which he stated that 
the consent of the company to the transfer of the polify 
was indorsed thereon "about the same time" that the stock 
of goods was turned over to the plaintiff, and then when 
Mr. Warren, the colupany's. agent, was upon the witness 
stand lie was asked whether he had any conversation with 
MIr. Havlik relative to the ownership of these goods; lie 
answered that he had, and he was asked to state that 
conversation, which was objected to on the ground that 
"no time was fixed." He then stated that the conversa
tion was on the 13th day of June, which was more than 
two weeks after the goods were transferred to the plain
tiff, and was more than two weeks after the consent of the 
company was given according to the date affixed to that
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instrument. He was then asked again to state what the 

conversation was, which was objected to as incompetent 

because the conversation "took place some time in June." 

Then the defendant's attorney offered to prove that on 

the 13th day of June the plaintiff represented to the wit

ness that he was the sole owner of the goods, and in con

nection with that offer recited "that date being prior to 

the date when the policy in his possession was delivered." 

Evidently the court did not understand this to be an offer 

to prove that the written consent of the company was 

not in fact del'ivered on the date that it bears, and that 

this conversation took place before the actual delivery of 

the written consent. As we have already seen, statements 

that he was the sole owner of the goods made after he 

became the owner of the insurance with the consent of 

the company would be incompetent, even if false, the right 

to forfeit the policy on that ground having been waived 

by the company.  
4. When the court made the order striking out the 

part of the answer above referred to, it was literally 
stricken by the judge by drawing the pen through the 

lines of the answer, and the judge also wrote on the mar

gin the words: "Stricken out by the court." The plead
ings in this condition were given to the jury when it re

tired. This action of the court is complained of. This 

method of submitting cases has been frequently criticised.  
Murray v. Burd, 65 Neb. 427; Parkins v. Misiisouri P. IR.  

Co., 4 Neb. (Unof.) 1; Sioux City & P. IR. Co. v. Finlay

son, 16 Neb. 578. The issues tried should be plainly 

stated to the jury, and only the issues that are left to the 

jury for its determination; but it does not appear that this 

action of the court affected the verdict in this case. It is 
insisted in the brief that this proceeding emphasized the 

fact that the court was acting upon a wrong theory, but 
it is not pointed out that this action of the court itself 

prejudiced the rights of the defendant in any way so as to 

require a reversal of the judgient.  
5. The defendant complains of the amount of the re

31
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covery. The argument is that the whole value of property 
insured and destroyed was not as great as was collected 
thereon by plaintiff from concurrent insurance, together 
with the amount recovered by the plaintiff in this action.  
The jury found specially "the fair cash value of the prop
erty consumed by fire on August 18, 1907, in the store 
building occupied by John L. Havlik to be $4,450, and the 
amout of insurance received by the plaintiff from other 
concurrent insurance on the stock of merchandise in ques
tion consumed by fire to be $3,450." The difference of 
$1,000 with interest for one year and nearly four months 
would be the amount of the general verdict, $1,092.55. It 
is urged that, if the value of the fixtures is deducted from 
the value of the property destroyed as found by the jury, 
the remainder would represent the value of the stock of 
merchandise and would be but little more than the amount 
that the plaintiff has already received from the concurrent 
insurance on the merchandise as found by the jury. The 
value of the fixtures does not appear to have been con
tested by the parties. The only evidence on that point 
which is pointed out in the briefs is found in the proof of 
loss prepared by the plaintiff and offered to the company.  
In that paper it is stated that the value of the "store 
fixtures" is $930, and- the whole value of the goods and 
fixtures is stated to be $6,455. If we deduct the $930, as 
the defendant suggests, from the value of the "property 
consumed by fire," as found by the jury, $4,450, the re
inaining $3,520 will be only $70 more than plaintiff has 
already received from concurrent insurance according to 
the special finding. This reasoning is upon the assump
tion that the jury intended to find the value of the prop
erty burned, including the fixtures, and at the same 
time, in finding the concurrent insurance collected, in
tended to consider only the merchandise. Such finding 
could not be made serviceable in determining the real 
issues without a further finding as to the value of the 
fixtures. There was no allegation in the answer of any 
special agreement between the parties as to concurrent
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insurance, or any damage to defendant or advantage to 

plaintiff arising therefrom. It was not alleged in the 

answer that the plaintiff bad collected any amount what

ever on concurrent insurance. There was no evidence, q') 

far as we have observed, as to value of the fixtures, unless 

the statenent above referred to in the offered proof of 

loss be regarded competent evidence. That paper was not 

offered for the purpose of proving values, and apparently 

not considered at the time as furnishing proof of such 

matters. The policy in suit not covering fixtures, there 

was no serious contest in regard to the fixtures or the 

value thereof. The jury were told plainly that, unless 

the value of the property covered by plaintiff's policy ex

ceeded the amount collected by him from concurrent in

surance on the same property, he could not recover, and 

in no event could be recover more than such excess. The 

general verdict in favor of plaintiff is equal to the differ
ence between the value of the property and the amount 

collected on concurrent insurance as found by the jury, 

together with legal interest thereon. In the light of all 

these conditions, it seems more reasonable that the jury 

intended the same property in the one finding called the 

"property consumed by fire in the store building," and in 

the other finding "the stock of merchandise in question," 

than that it was intended to include the fixtures in the 

one valuation and exclude them from the other, and so 

leave the necessary conclusion to conjecture. Thus the 

general verdict and the special findings agree, and both 

are supported by the evidence.  
If these conclusions are justified, there is no error re

quiring a reversal of the judgment.  
AFFIRMED.  

LETTON, RooT and ROSE, JJ., concur in the conclusion.

FAWCETT, J., dissents.


