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In Memoriam.

LORENZO CROUNSE.

At the session of the supreme court of the state of Nebraska, June 7,
1909, there being present Honorable MaNoau B. Remsg, chief justice,
Honorable Joun B. Barxkes, Honorable CiarLEs B. LerroN, Honorable
Jayes R. Deax, Honorable Jacor Fawcerr, Honorable Jesse L. Roor,
and Honorable WiLrtam B. Rosg, associate justices, the following pro-

ceedings were had:

MAY 1T PLEASE THE COURT:

The committee appointed by your Honors to prepare and report
such memorial and resolutions as might be deemed appropriate
touching the recent death of the Honorable LORENZO CROUNSE re-
spectfully submit the following:

In the last hour of May 13 of the present year, LorENZo CROUXSE,
a former judge of this court, died at the mature age of 75 years, at his
abode in the city of Omaha, after an illness of several weeks’ duration.
His life had been fortunate and greatly honored, and its fitting close
was tranquil and serene.

Born in Sharon, in the state of New York, on January 27, 1834,
he received such education as the common schools and a local sem-
inary permitted. Choosing the practice of law for his vocation, and
pursuing his legal studies for the requisite term, he was admitted
to the bar in his native state in the year 1857, and began a local
practice which continued until 1861.

This was interrupted by his response to the call of patriotic duty
and service in the cjvil war as a captain of volunteers. In this new
field of action he displayed the loyalty and bravery which character-
ized the citizen-soldiery of that time; and, being severely wounded in
one of the many conflicts in which he took part, he received his
honorable discharge, and returned to the duties of civil life.

Resuming his practice, he came, in 1864, to the territory of Ne-
braskq, locating at Rulo, in Richardson county. There, with little
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viii IN MEMORTAM—

delay, he began a public career, not only marked by uniform excel-
lence, but exceptional in its variety and range, extending to all the
departments of government—Ilegislative, judicial and executive.

He was elected as one of the representatives of Richardson county
to the last territorial legislature, and had an influential part in fram-
ing the proposed constitution, submitted to the electors for adoption
or rejection, and under which the state government was inaugurated.

At the election of 1866, held for that purpose, and for the tentative
election of state and judicial officers, he was chosen as one of the
associate justices of the supreme court. Thus, at the early age of
thirty-two years, without great experience, or previous opportunity
for wide study of the law, so helpful in the judicial office, he assumed
the grave duties and responsibilities of a trial judge in the district
courts, and a member of the supreme court of Nebraska. Assigned
by the legislature to the Third judicial district, comprising all that
part of the state lying north of the Platte river, excepting Douglas
and Sarpy counties, he presided alone in its courts for the six years
of his incumbency. The state was in its infancy; judicial procedure
under the code was largely unsettled; and no published reports for
Nebraska furnished a guide for judges or attormeys—mostly young
men with little experience, and limited libraries—yet the judge proved
to be equipped for the work devolving upon him, under such con-
ditions, with a clear judicial mind, a high sense of justice, and the
needful aptitude for readily applying established legal rules to proved
facts. He was a patient listener, an industrious and painstaking
judge, courteous and affable to all, especially to the younger members
of the bar, and his administration was wholly acceptable to those
concerned.

The ability, research and industry with which he performed his
duties in this appellate tribunal, under the pressure of scant time
saved from nisi prius labor, is evidenced by his opinions, commencing
with the first case in the first volume of the state reports and con-
tinuing to the end of his term. He gave to those labors the vigor
of young manhood, and was remarkable for ascertaining ‘the essential
facts of the case in hand, and applying to it the correct principles of
law, evincing a strong desire to thoroughly understand the merits of
the controversy, and decide it, under such principles, according to the
very right, making up, in large measure, by patient assiduity, the
lack of previous experience.

His labors in the laying of the foundation, deep and strong, of the
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admirable judicial system of Nebraska, which we today enjoy, entitle
him to the fullest meed of praise and gratitude that we can bestow,
and his uniform kindness and courtesy as a jurist furnish a worthy
example for imitation.

Withdrawing from the bench at the end of his term, he next
served the state as a representative in congress for four years, and
was later appointed collector of internal revenue for Nebraska, and
assistant secretary of the treasury, giving to service in the federal
governnient the same care and fidelity as to all official service in the

state.

Elected governor of Nebraska in 1892, he pérformed the duties of
chief executive officer with distinction, for one term, declining a re-
election; and, in 1900, he was chosen state senator, for one term, from
Washington county, remaining thereafter in private life to the time

of his death.
Reviewing thg official career of the deceased jurist, and his un-

blemished character as a citizen, it is

Resolved, That the members of this court, in common with the
people, and the bar of this state, deeply regret the death of the
Honorable Lorexzo Croussge, one ¢of the judges of this court chosen
at the first election therefor, and the first judge of the Third judicial
district of the state.

Resolved, That we recognize in the character and ability of the
deceased, as disclosed by his labors in this court, and upon the dis-
trict bench, as representative in congress, as governor of this state,
and in other offices of trust and responsibility held by him during
his long and busy life, a man of signal judicial and executive ability,
and whose work contributed, in a large degree, to mould the character
and destiny of our commonwealth.

Resolved, That, in his unsullied public and private character, and
his irreproachable domestic life, he honored the state of his adop-
tion, left to his family the heritage of a blameless life, and to the
young men of our state, and elsewhere, an example to follow, and an
inspiration to worthy efforts in the world’s work.

Resolved, That this honorable court is requested, if it shall ap-
prove the memorial and resolutions submitted, to order them entered
in its records, and that copies thereof be sent to such relatives of
the deceased as may be found advisable.

Byrox G. BURBAYNK.
Geo. B. LARE.

. ELEAZER WAKELEY.
O. A. AsBoTT.
R. A. Barry.



X IN MEMORIAM—

FELEAZER WAKELEY:

May It Please Your Honors: The memorial and resolutions which
T have subscribed as a member of the committee express, as well, my
personal sentiments of regard and esteem for the deceased jurist in
whose memory we are assembled. They speak, quite fully, of his
characteristics, and the leading events in his career, and I may
properly be brief in what I add in this more informal way.

I became acquainted with Judge CrouNseg early in the year 1868,
on resuming a residence in Nebraska to pursue my profession in a
field somewhat familiar from former association.

The territory had developed into a state, and the machinery of
state government had been in movement for about one year. But
Nebraska was still a new region. It had been but thirteen years
since the pioneer settlement began. Population had been spreading
slowly to the westward from the Missouri river, and rural conditions
were improving. But, save the Union Pacific, newly built along the
Platte valley, no railroad had penetrated to the interior of the state.
Where, now, with scarcely an exception, every county-seat can be
reached by cars, the trial judge made his way, as best he might, to
lonely places where judicial duty called him. Hotels, or places of
entertainment, were of the crudest sort. Rude, unfinished structures,
for the most part, served as improvised court houses; and the dignity
and decorum befitting the place where justice is administered were
hard to preserve.

To three judges was allotted the labor of holding courts, under
such conditions, in an area now divided into fifteen judicial districts,
to which a total of twenty-eight judges are assigned, and of exercising,
in addition, the appellate jurisdiction now devolved upon the seven
judges of this honorable court. Judge CROUNSE had been assigned to
the northern district, comprising, of itself, an area adequate to a
strong and populous state. He had established his home in the
attractive little town of Fort Calhoun, some fifteen miles north of
Omaha, on the border of which be secured an extensive farm, and
there, for many years, he mingled with the discharge qf official duties
the pursuit of a practical agriculturist. What is said in the memorial
as to bow those duties were performed I need not repeat or amplify.
But, I may say generally, that the judges, who, in the early years of
Nebraska's statehood, struggled with, and effectively bore the burdens
laid upon them as trial judges, and members of this court of last
resort, furnishing precedents, by their decisions, and establishing rules
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of law of permanént value to their successors, and to the bar, deserve
well of the profession, and of the later judiciary of this state. It was
an era of inadequate and niggardly compensation for duty well per-
formed, not worthy of a prosperous state; and those who performed
that duty should not be forgotten.

And, your Honors, as we look over the reports of those earlier
years and note the names of the jurists who prescribed the law from °
that seat now so worthily filled, and of the attorneys contending here
for the triumph of their clients’ causes with a zeal unknown in their
own affairs, we are impressively warned of time’s silent, unhalting
work. With sometimes a lingering exception, we see them here no
more. Of the first judges of this court there is but a single survivor.
As a member of the committee, Judge LaxE has been privileged to
join in the tribute to his former associate, while his own excellent
service on the district bench and in this tribunal is recalled, and
appreciated by the judiciary and the bar of these later years. And
what is true of judges and lawyers is true of the resolute pioneers in
all the vocations of frontier life, on the farm, in the shop, in the
business place, who wrought, in union, to make Nebraska what it is
today. They have answered to the roll-call of destiny, and passed on.

As a legislator, Judge Crounse did not attempt to become a great
figure in national politics. He sought to be helpful and attentive to
the interests of his constituents, and to represent faithfully and
rightly their views of political and financial policy. In vote and in-
fluence he was a safe and conservative lawmaker; and, by impulse, he
was found on the side of the weaker, rather than the stronger, if there
was conflict between them.

The duties required of a governor, as prescribed by our constitu-
tion, aside from his concurrence in legislative enactments, are not of
a nature to attract wide attention. That Governor Crouxse discharged
even the onerous and detailed duties devolved upon the chief ex-
ecutive scrupulously, industriously, and exactingly in the interest
of the state was never questioned; and a re-election undobutedly
awaited him, at the call of his party, had he not firmly declined it.
An important event in his administration, illustrative of his purpose
to protect the interests of the state, regardless of personal or political
considerations, was the prosecution of the suit to recover two hundred
and thirty-six thousand dollars of the state’s money lost by the failure
of the Capital National Bank. The state treasurer who had deposited
It, and most of the sureties on his official hond—men of wealth, high
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finanecial standing, and of large influence—were of the same political
party as Governor CroUNsE, and had been his strong supporters; yet,
at the earliest time possible, he procured a legislative appropriation
for prosecuting proceedings to recover the money, placing the conduct
of the suit unreservedly in charge of an attorney of opposite politics,
that there might be no misgiving as to possible personal or political
influence or favoritism, weakening the prosecution. And, to the end
of his administration he aided and required the most vigorous efforts
possible to enforce the claim of the state. That the effort finally
failed, after his term was ended, was not due, in the slightest degree,
to indifference, want of interest, or of effort on his part.

In considering the uniform public praise accorded to Judge
Crorxsg through his whole official career, we must regard the stan-
dard by which official integrity and official fidelity are measuréd. And,
in this land, the standard of official integrity is a high standard. The
le{rel of fidelity to public trust is a high level. Let the pessimist say
what he will, there is no government anywhere, despotic or liberal,
in which the standard of civic duty is higher, or in which there is
less of venality, of peculation, or of fraud and dishonesty than under
the free governments, national and state, in our favored land.

The calcium light of an exacting people is ever focused upon their
public agents, searching out malfeasance and shortcoming with re-
lentless scrutiny. An alert and unsparing press is ever eager to
blazon to the world the slightest deviation from official rectitude.
Partisan rancor penetrates to the obscurest points of attack, and
heralds them to the electorate for political effect.

That Lorexzo Crouxsg, judged by these standards, in an official
life covering thirty-three years from its beginning in early manhood
to its close in the sober years of later life, in high and varied positions
of public trust, kept, unbroken, the confidence of political friends,
while escaping the criticism and securing the esteem of political
opponents, is high praise. But it is just praise; and those who knew
him well, and knew the modest estimate which he placed on his own
abilities and merits, know that he would have sought no other. To a
gensitive man, over-praise, or undeserved praise, should be as offensive
as unwarranted criticism.

His public work done, he sought the retirement coveted by most
men who, in youth, and through mature manhood, have fought the
obstacles to success, and won the prizes of life best worth the win-
ning. Unpretentious, unostentatious, he lived in the quiet simplicity
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which befits an American citizen. I may mention one incident dis-
closing his philosophy as to the later years of life. Meeting him on
the sidewalk, one morning, a year or two ago, I said to him, with
the familiarity customary between us, “How are you passing the tine,
in these days, Governor?’ His answer was, “1 am hunting the easy
side of life.” The remark impressed me. It did not mean that he
was seeking ignoble and unearned ease. It meant, only, that, having
done conscientiously, unshrinkingly, and to the best of his ability, the
work which had come to him to be done; and caring not, in the even-
ing of life, for the things which would not bring him added comfort,
and which it is not permitted to man to take out of this world, he was
content to pursue, during his remaining years, the truer, and higher,
and nobler aims for which life is given. And who shall say that he
was not right?

As to this period of his life, let me take from an editorial comment
in the Evening World-Herald some language better than 1 could

command:

“He had fought the long, hard fight of life. From the days of his
youth his had been a figure almost constantly in the forefront of the
fray. He had been teacher, soldier, pioneer, farmer, lawyer. He had
served his country not alone in the field of battle, but in high places
of legislative, executive, and judicial responsibility. Ripe in years,
rich in experience, sound in judgment and understanding, with a
name unsullicd, and a fame secure, he spent these closing years as a
student and philosopher. His alert and vigorous mind was in its
prime. Sternly trained in observation and analysis, it was open to
impressions from a multitude of sources. His knowledge of men and
events was never keener and truer than during these last years in
Omaha; his interest in human affairs never more intense. Age had
mellowed him rather than hardened. With broadened vision he looked
out, in unrufiled tranquility, upon the world, present, past and future.
He was one of those who, having given much, were able to receive
much; and he opened his mind and his heart to the riches the world
stands ready 1o bestow on all who are ready to accept them. The
beauties of nature, the delights of literature and philosophy, music,
the theater, the pleasures of travel, the world’s work, his family, his
friends, all contributed to his joy of life.” :

Such, your Honors, were the closing years of his favored and suc-
cessful life. He died, as men wish to die, in his own abode, with
those of his own blood beside him; and, at sunset of an uncloudea
day, on a green hillside overlooking his rural home, friends and
kindred parted from him.
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His legal work is ﬁnishéd; but the records of this court will remain
to attest that the work was well and fitly done.

ROBERT A. BATTY: .

It was not my privilege to be intimately acquainted with Judge
CrouxsiE. 1 had only such an acquaintance as a lawyer gets with a
judge on this bench. I met him many times as governor, legisiator,
congressman and judge. He was always a pleasant gentleman to
meet. Kind, considerate, éntertaining, and instructive; always recady
to listen and advise.

Judge CroUNse was one of the early settlers; was a judge in this
court when the first volume of the Nebraska reports was issued; wrote
the first opinion printed in that:volume; so that he commenced his
career as a public man thus early in the history of this commonwealth,
and continued to be one of its constructive statesmen and distin-
guished citizens to the day of his death. He was one of the men who
laid the foundation, and helped to build this state up to what it is
today. Great countries and great states must, of necessity, reflect the
character of the men who build them. Their broad constitutions,
liberal laws and judicial constructions are but the highest ideals of
men, and, in view of the active part that Judge Crouxsg, all his life,
took in tl}e public affairs of his state as executive, legislator, and
judge, his character and ideals must of necessity have been more
interwoven in the warp and woof of this commonwealth than any
other single individual who has lived within her borders; and if we
had no othér means by which we could measure his wisdom and his
greatness, we might point with pride to the present status in the
sisterhood of states of the great state of Nebraska. She is but the
reflection of the character of the sturdy manhood of her early settlers.
Whoever writes the history of a great state with a eulogy of its great
achievements writes but the biographies of its distinguished citizens.
The history of Nebraska could not be written without giving large
space to the life and public services of Judge Crouxse. He was per-
mitted to live the full measure of an industrious, useful and happy
life; to look back to his early hopes and to see that they had been
inore than realized. His life has been a successful one in all things
that youthful hopes and early ambition could desire; happy in an
estimable family; successful in the accumulation of a reasonable share
of this world’s goods; a standing that was among the foremost in his
profession; distinguished among his fellow citizens by being often
called upon to occupy the places of highest honor. -
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And if, in the future, some loving and ambitious father should
desire to inculcate high ideals in the mind of his youthful son and
set before his eyes an example worthy to be followed, he need but
point to the career of Judge CROUNSE.

T. L. NORVAL:

Aay It Please the Court: More than one of those who have been
members of this high tribunal, by the touch of dcalh, have been
silenced forever. GaxTt, MasoN, Maxwrll and Coes, in turn, have
obeyed the final summons, and crossed the mystic river. And now the
silent messenger has beckonea the spirit of L(mE.\'zo CRroUNSE to the
world beyond, whose death we today so keenly feel and sadly mourn.
Surely, in the apt words so beautifully set to notes, “We are going
down the valley, one by one.”

Our acquaintance with Judge Crouxse dates back more than thirty-
six years, and which soon ripened into a lasting friendship. We were
ever an ardent admirer of his abilities and sterling traits of character.
We were in the state convention of 1872 which gave him his first
nomination of representative to congress, and on that and other oc-
casions in our feeble way aided him in his laudable political ambitions,
which we never have had cause to regret.

His ability, purity of character and superior leadership were recog-
nized by all. Political preferments came his way, sometimes unsought.
His public career was more varied than usually comes to man. He
was an influential and leading member of our territorial and state
1egislatures. For four years he faithfully represented this young and
growing state in the lower house of congréss. He was collector of
internal revenues, assistant secretary of the treasury of the United
States, one of the judges of this court, and governor of the state he
loved so well; all of these he filled with marked ability. He was a
capable, faithful and conscientious public servant.

Judge Crounse was, indeed, the man of the hour. In 1892 the
tidal wave of populistism had reached our state; and in November of
that year a governor, with a full set of executive state officers, was
to be chosen. Leading and influential members of the political party
to which Judge CroUNSE belonged, and which had so frequently hon-
ored him, and he it, were casting about for a strong available man to
head the ticket, which resulted in his being drafted to make the race
for governor, leading his party to victory at the polls. It is doubtful
whether any other man could have done this. He gave the state an
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able, clean, economical and business-like administration, demonstrating
that, though drafted into the service as he was, he could give to the
position his best efforts no less than he gave his country when he
volunteered his services in defense of the flag in the dark hours of
the rebellion.

For six years Judge CroUNSE was a member of this court. He,
Chief Justice Masox and Judge LLAxE comprised the supreme court of
this state as first organized. They were all strong and able lawyers.
They laid the foundation of our present jurisprudence. They builded
well. Their decisions have stood the test for nearly forty years, and
few of them, indeed, have been overruled. Judge CroUuxse did his
full share of the work. His opinions are models, many of them
displaying deep research, legal learning and marked ability. They
are clear cut, and constitute a lasting monument to the memory of
their author.

Many of his opinions were upon importgnt questions, one of which,
we may be pardoned for mentioning, is Brittle v. Pcople, 2 Neb. 198.
‘While this case directly involved, and decided, the right of a colored
man to sit on a jury, it further determined that Nebraska had been
admitted into the Union not alone upon the constitution adopted by
her voters, which limited the right of suffrage to white males, but as
well upon the fundamental conditions imposed by congress and as-
sented to by the legislature, that in this state ‘‘there shall be no
denial of the elective franchise, or any other right to any person (ex-
cepting Indians not taxed), by reason of race or color.” The majority
opinion in that case prepared by Judge CrouU~Nse is a masterly dis-
cussion of the questions involved.

Another important opinion written by Judge Crouxse was in the
celebrated Tennant’s Case, 3 Neb. 409, in which our venerable brother
Judge Wakeley was the leading counsel for relator. It was there de-
termined that a proclamation by the executive calling for a convention
of the legislature in special session was revoked by the promulgation
of a subsequent one for that purpose.

The earthly career of Judge Crouxsk is closed. His life 'was as
an open book with spotless pages. The monument which, by its purity
of life and character, he builded for himself is far more beautiful and
enduring than any sculptor can fashion out of marble or granite. The
record of hig honorable and blameless career as a citizen, soldier,
public official, lawmaker, executive and jurist will remain as his
richest legacy through all the countless centuries.
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Grokce H. HasTiNGS:

It is a melancholy pleasure for me to add my tribute in support
of the resolutions just offered to the memory of that pioneer, soldier,
lawyer, judge, statesman, governor, and distinguished citizen, Lorexzo
Crouxse. It was my privilege to know him intimately and well, espe-
cially during his service, as judge of this court, and as a governor of
this state. From 1864, when he came to this state in the full flush
and ardor of young manhood, to 1909, when he laid down his burdens
with the consciousness of a life-work well done, and the love and
approval of his fellow-citizens, is a whole lifetime, and of Judge
CROUNSE it can truthfully be said that the entire forty-five years were
spent in unceasing efforts to assist his people to better conditions
through a better administration of the law, and through a safe, con-
servative, econcmical, but at the same time vigorous and progressive

" administraticn of the affairs of state. Judge Crouxsk found this state
a wilderness, the stage and the freighter, with his patient oxen, the
only means of transportation; he found it with a population of scarce
30,000; he left it with a contented and prosperous people numbering
1,250,000. He found it the domain of the Indian, the buffalo, and the
prairie-dog; he left it a garden of fruitful fields, a land of splendid
cities, and beautiful, contented homes. Who wrought the magic spell
that by its mystic touch produced this mighty change? Among the
foremost of the potent forces that laid deep and enduring the founda-
tion of this commonwealth, nursed it through infancy, and guided it
to sturdy, vigorous, prosperous fulfillment of the most daring dream
of the enthusiast, stood LoRENZO CROUNSE. Endowed by nature with a
strong physical personality, a clear, analytical, vigorous mind, schooled
to meet the varying conditions with a keen, clear, quick grasp of the
entire proposition, with an education that fitted him to adorn any
position of honor and responsibility to which he might be called, his
was among the master minds and strongﬂ arms who did this work so
well. Among his leading characteristics was his unswerving and un-
compromising honesty. The first question he asked himself when a
proposition was presented to him was, “Is it right? Is it just? Is it
honest? Ought it to be?” These being answered in the affirmative, his
aid and his ardent support could always be depended upon. On the
other hand, he instinctively shunned and denounced everything that
was dishonest or dishonorable. The soul of honor and probity him-
self, he despised and abhorred everything that was tinctured with
deceit or falsity. His strong, vigorous, well-trained, and well-balanced
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mind correctly and cogently reasoned from cause to effect; he could
instantly grasp the proposition presented in its entirety, with all
its bearings and side lights of surrounding conditions, and arrive at a
correct solution. As a trial judge and as a judge of this court, his
profound knowledge of the law, his learning, his sound judgment, his
varied experience, his unbounded love of justice and right, eminently
qualified him for those exalted positions in the nation and in the state
which he so creditably filled. .As a lawyer and as a judge he tared
less for the technical than for the real. Even-handed justice between
man and man, a close adherence to the law which he loved, and the
approval of his own conscience, was his constant, faithful, persistent
endeavor. It was indeed most fortunate for this state that such a
man as Judge Crouxse should be within her borders and that he should
be placed upon this bench at the early period of our history when we
were in a formative condition, the period during which he served the
state in that capacity. The precedents he established and assisted in
establishing in this court must continue as precedents, so long as this
court continues. Early in his career, long before he was called to the
bench, he had closely allied himself with the people; he had won their
love and their confidence to a remarkable degree. That alliance con-
tinued to the day of his death; their love and their confidence he
never betrayed. He bears to the grave with him that love and that
confidence that he had earned during the forty-five years of his service.
It was his close adherence to the people and his loyalty to their cause
and his ever present desire to serve the best interests of his constit-
uents during his service in congress that prevented his election as
United States senator. His compensation which more than repaid him
was the consciousness of a duty well performed, a faithful service
rendered to the people. His name has been so indelibly carved upon
our history, and the record of his many services so closely interwoven
with it, that Judge CroUuNSE needs no other monument to commem-
orate his splendid services rendered the state and the nation. He lived
at that fortunate period in our history when our nation most needed
just such men, and jn this state when the state needed most just such
potent, guiding hands as were those of Judge Crouxse. His was a
well-rounded, useful life of duty well done.

SAMUEL P. DAvVIDSON:

May It Please the Court: It has been said that “It is while stand-
ing by the open graves of our friends that we receive our purest and
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holiest inspirations.” All our contentions are hushed before the power
of Him who says to the storm of human passions, as He said of old
to the waves of Galilee, “Peace, be still.” We are admonished that
there is an impartial tribunal before which all must stand, and “We're
hurrying toward it fast.”

No consideration can purchase a moment’s respite when the sum-
mons comes, whether it be sounded at the doors of the stately mansion
of the rich, or at the cot of the lowly poor. It has been said on an
oceasion similar to this: “The statesman falls with plans of future
glory yet unaccomplished; the poet expires in the midst of his
song, and the magic of his muse lingers on his dying lips; the sculptor
drops his chi§el before he has taught the marble to breathe; the
painter drops his pencil while the figures on his canvas are yet un-
finished; the sword slips from the grasp of the warrior before the
battle is won; and the oratbr is silenced while the words of wisdom
are yet dropping in sweetest accents from his lips.”

It is well for us all to stop frequently and ponder well the solemn
notes of warning that are so often sounding in our ears. But it is
preeminently fitting and proper that, in this high tribunal, all con-
nected with it should do so. It seems to me that of all places in the
world, here, where exact and unbending justice is the theme and aim
of all our contentions, and of the deliberations of the court, these
contentions and deliberations should cease occasionally, as we stand
face to face with the realities and solemnities that should, and which
actually do, almost overwhelm us on occasions like the present.

It is well that these contentions and deliberations should be puri-
fied and ennobled by the contemplation of these realities and solemni-
ties. It is peculiarly proper that this great court should cease its ex-
acting deliberations, and that our contentions should be hushed for a
time, while we contemplate the virtues and honor the memory of such
a man as LorExzo CROUNSE. It was always a peculiar satisfaction and
source of pride to me that I was privileged to know that Judge CROUNSE
was my personal friend. By my acquaintance with him, I was enabled
to know something of the nobility of his character. There was a
strength and independent manliness about him that inspired confi-
dence in the man. In his rising young manhood he responded to his
country’s call, and on the march and on the battlefield did his country
noble service. After the war was over, in the strength and vigor of
his early manhood, he came to Nebraska and cast in his lot with those
stalwart pioneers who laid the foundations of this great common-
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wealth. Nobly he did his part in laying the foundations and in build-
ing up this great state. He became one of the three first judges of
this court, and had the distinction of having written the first opinion
published and contained in the first Nebraska reports. After his
service on the bench he was chosen by the people to be a member of
congress, and was among the strongest, if not the very strongest man
ever sent to that great legislative body by this state. He was after-
wards called by the president to serve his country as assistant secre-
tary of the treasury of the United States. After retiring from that
distinguished position, as you know, he was called by the people to
beconie governor of the state. And still later he was called out of his
greatly desired retirement to ably serve his state as a state senator.
And in every position he was called to fill, his service was marked
by fidelity and distinction and very great ability. Strength and in-
dependent manliness were among the distinguishing characteristics of
the man. He could not countenance mere pretense and sham. Par-
tiality and insincerity in the official conduct of any public officer was
abhorrent to him. I cannot refrain from referring to a personal ex-’
perience I had with him while he was governor of this state. It
became my professional duty to apply to him for a requisition upon
the governor of one of our sister western states for the return to
this state of a man charged with the commission of a serious crime.
Being convinced that my application should be granted, the requisition
was promptly issued. And, armed with it, an officer was dispatched
to the sister state to present it and carry out its requirements. But
to my surprise, for reasons that were unfounded and unjust, and, as I
still think, unworthy of the great office of governor of a great state,
the governor to whom that requisition was presented refused to honor
it, and declined to issue his warrant for the return of the alleged
criminal. T at once consulted Governor Crovxsk and informed him of
the refusal to honor his requisition, and of the reasons given for such
refusal. His indignation was aroused, and he said to me, “You sit
down and dictate a letter to that governor, and in as vigorous lan-
guage as you think ought to be used, urge him to reconsider his
decision, and I will sign it.” I did so, and I thought I used reasonably
expressive English in the letter I dictated. But when the letter was
shown to Governor CroUNSE, he said to me, “You have used language
entirely too diplomatic for this case.” He then dictated a letter in
which he used language which in the most forceful manner expressed
his indignation at the refusal to honor his requisition; and in which,
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in the most vigorous and trenchant sty’e, he grandly affirmed that the
great office of governor ought never to be used to shield a criminal,
but should always be employed in the righteous and vigorous enforce-
ment of the law.

Judge Crouxse was the very personification of integrity, honesty
and self-reliant capacity in official station; and an example of manly
dignity and uprightness in the peaceful walks of private life, well
worthy of imitation. Of his two able associates when he sat as a
member of this great court, one remains to enjoy the fruits, the
beneficent results, that flow from our jurisprudence, whose founda-
tions he so ably aided in laying; and we, who as young practitioners
at this bar, when he presided in this court, loved to honor him for his
splendid record as a judge, today wish him every joy and blessing
during his remaining years, which he has so nobly earned.

But Judge CroUNSE, the strong, manly man, and splendid citizen,
is gone. The world recognizes a grand intellect and marvels at its
power. Judge CroUNSE despised the popularity that is run after. He
challenged the fame that awaits efficient, faithful service and noble
deeds. The future, and not the present, can do full justice to a great
jurist and a great man. The softening touch of time, blotting from
memory every human frailty, will preserve for honor and for example
the high endowments and vast attainments of a master mind. The
commonwealth of Nebraska, in the future, will take care of the
memory of such a man as Judge CrouxsE. Of him it may more justly
be said, than was once said of another, that:

“His life was gentle, and the elements
So mixed in him that Nature might stand up
And say to all the world, "Thix was a man’ "’

HoxorasLE MaxoaH B. Reesg, C. J.:

It was my good fortune to become acquainted with Judge Crouxsk
soon after my arrival in this state in 1871. From the year 1874 our
acquaintance was of stich a nature as to enable me to form, what I
consider to be, a just estimate of his character and worth. From that
time until his death I esteemed him as one of my personal friends,
and had full assurance that he considered me as one of his. Our
relations enable me to judge, rightfully, I think, of the bed-rock worth,
character and integrity of the man as a judge, a congzressman and
governor. In all his official career there was never even a suggestion
or insinuation derogatory to his character. As a judge, both upon the
district bench and as a member of this court, he realized his re-
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sponsibilities and obligations, and fearlessly, conscientiously and in-
telligently met and performed all duties imposed according to his best
light and judgment, without any reference or thought as to what others
might think or say, or whether his course would add to or detract
from his standing in the estimation of the people or of special in-
terests which might be affected by his action. He had for his guide
the application of the law as he found it and the administration of
justice. By his labors in the early days of the state government he
assisted in laying the foundation of our jurisprudence, and the sequel
has shown that he built well of the material at his command. His
course as governor of the state ir_l its later and more developed con-
dition is within the memory of all. In his whole official career he
knew of no motive but duty. He carried no enmity for his political
opponents, nor friendship for those who believed in him, which
affected his official action. In official integrity and probity of char-
acter his life stands today as an inspiration to every young man in
the state and to every person who may have the labor and cares of
official responsibility placed upon him. To him and his works the
state is largely indebted. We cherish the memory and will never for-
get the life and service of Lorexzo Crouxsk. While the duty is a sad
one, yet it affords us a pleasure to order that the resolutions presented
by the committee be spread upon the records of the court and pub-
lished in the reports as a standing memorial to the life and character
of our deceased friend and fellow citizen; and it is so ordered.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1910.

HEisLErR PUMPING ENGINE COMPANY, APPELLANT, V. JAMES
E. BAUM ET AL., APPELLEES.

F1LEp FEBrRUARY 10, 1910. No. 15,907.

1. Parol Evidence. “Where the controversy is between a party to a
written contract and one who is neither a party nor a privy to it,
the rule excluding parol evidence tending to vary, modify or con-
tradict the writing does not apply.” First Nat. Bank v. Tolerton
& Stetson Co., 5 Neb. (Unof.) 43.

2. Appeal: HARMLESS ERROR: STRiKING EVIDENCE: DIRECTING VERDICT.
‘Where the trial court erred in striking out the testimony of
plaintiff’s principal witness after plaintiff rested its case, and
then instructed the jury to return a verdict in favor of defend-
ants, the order striking out the testimony was error without
prejudice if the instruction to return the verdict would have been
proper had the testimony been retained.

3. Trial: DirEcTING VERDICT: SALES: EvIDENCE. It was alleged in the
petition that plaintiff sold an engine to the B. B. Co. for a certain
price; that the engine had not been paid for; that after the sale
defendants, for value, assumed and agreed to pay the debt, and
which they railed to do. There was no evidence tendered upon
the trial that plaintiff had sold the engine to the B. B. Co., or that
it had or held a claim for the price against such company, con-
sidering all the evidence offered. Held, That an instruction to
the trial jury to return a verdict in favor of defendants was
proper.

ArpPEAL from the district court for Douglas county:
GEORGE A. DAY, JubGE. Affirmed.
4 (1)
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ITeisler Pumping Engine Co. v. Baum.

Richard 8. Horton and Gerald M. Drew, for appellant.
Baldrige & De Bord, contra.

REEesE, C. J.

It was alleged in the petition in this case that both
plaintiff and defendant Baum Building & Realty Com-
pany are corporations duly organized; that on the first
day of February, 1902, plaintiff sold to the W, R. Bennett
Building Company, another corporation, an engine of
the value and price of $1,375; that on the 13th day of
April, 1903, plaintiff procured a judgment against said
building company for the sum of $1,455.20, which is un-
paid and is still in force; that, for a valuable consideration
moving to defendants, they assumed and agreed to pay
the said claim of plaintiff against the building company,
together with interest thereon, and for which demand
had been made and payment refused; that said sum of
$1,455.20 is due, and for which judgment is demanded.
The answer is a general denial. The cause was tried to
a jury, ard upon the conclusion of plaintiff’s evidence
defendants moved the court for an order striking out all
the testimony of the principal witness for plaintiff, as-
signing the following grounds: ‘“The defendants now
move to strike out all of the testimony of the witness
Bennett in relation to the defendants or either of them
having assumed or agreed to pay the debts of the Bennett
Building Company, or the W. R. Bennett Building Com-
pany, for the reason that the testimony of the witness
Bennett shows that the alleged statement of Mr. Baum,
one of the defendants, in regard to this matter was made
at the time of the agreement marked exhibit 1, and is
shown by the evidence to be a part thereof, and for the
reason that the verbal statements, or verbal understand-
ings of the parties at the time said agreement was written
or entered, cannot now be used for the purpose of alter-
ing and modifying or in any sense amending the written
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agreement marked exhibit 1, and for the further reason
that the said exhibit 1 shows on its face, and the evidence
of Mr. Bennett further shows, that it is the agreement
between the parties under which the Bennett Building
Company stock and property was transferred, and exhibit
1 shows on its face that it is a complete azrcement be-
tween the parties in relation to said matters, and for the
further reason that the testimony of Mr. Bennett tends
to modify, alter or amend said written agreement marked
exhibit 1; and therefore said testimony is incompetent,
and I move to strike the same from the record in so far as
it relates to the varying or modifying of said contract.”
This motion was sustained. Defendants then moved for
an instruction to the jury to return a verdict in their favor.
The motion for the instruction, which was sustained, was
as follows: “I now move the court to instruct the jury
to render a verdict for the defendants in this case, for
the reason that the evidence does not tend in any way
to sustain the allegations of plaintiff's petition, and for
the further reason that the evidence does not tend to show
that the defendants, or any of them, assumed or agreed
to pay the debt of the plaintiff referred to in the petition.”
Plaintiff also moved the court for an instruction for a
verdict in its favor, but which the court overruled. In
accordance with the instruction the jury returned a ver-
dict in favor of defendants. Plaintiffi excepted to the
action of the court on these motions. A motion for a new
trial was filed, which was overruled, and judgment was
rendered on the verdict. Plaintiff appeals.

As above appears, the motion to strike out the testimony
of plaintiff’s principal witness was based upon the ground
that there was a written contract between the W. R. Ben-

‘nett Building Company and defendants by which the
whole of the transaction was set out, except the fact of
the assumption by defendants of certain debts owing by
said company. It was held by the trial court that the
written contract between the parties to it was binding
and conclusive, and that no testimony could properly be.
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submitted to the jury which would tend to vary or con-
tradict its terms. In this the court overlooked the fact
that plaintiff was not a party to that agreement, and was,
therefore, not within the rule applied. In Rosewater v.
Hoffman, 24 Neb. 222, we said: “The rule is well settled
that parol contemporaneous evidence is inadmissible to
contradict or vary the terms of a valid written instrument,
but this rule is applied only in suits between the parties
to it. As between them, the contract must stand as writ-
ten. But it should not be permitted to affect the rights
of third parties, for, as can be plainly seen, great mjustlce
might result from the application of the rule as to them.”
This rule is also stated in First Nat. Bank v. Tolerton &
Stetson Co., 5 Neb. (Unof.) 43, and is practically con-
ceded to be the established rule of this state, as well as
the general rule. It is therefore apparent that the court
erred in sustaining the motion to strike out the testimony
of the witness.

The question remains as to whether the court, after
plaintiff rested, erred in then instructing the jury to re-
turn the verdict for defendants. If the instruction was
not erroneous, had the evidence not been stricken out, it
is clear that the order first made could not be held to
have been prejudicial to plaintiff. The averments of the
petition are that plaintiff sold the engine referred to to
the W. R. Bennett Building Company; that defendants,
for a valuable consideration, agreed and promised to pay
the debt thereby created, and that they had failed to do
so. The answer being a general denial, it devolved upoun
plaintiff to prove the sale, as in a suit by a vendor against
a vendee; that the purchase price had not been paid; and
that defendants assumed and agreed, for a valuable con-
sideration, to pay the debt. The evidence, we think, tends
to show the agreement on the part of the defendaunts to
pay for the engine; but it is nowhere shown that plaintifi
ever sold the property to the W. R. Bennett Building Com-
pany, or that that company was indebted to plaintiff
. therefor. Had the court overruled defendants’ motion
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to strike out the evidence, still the instruction to return
the verdict in defendants’ favor would have been proper
upon the conclusion of plaintiff’s evidence.

The judgment referred to in the petition was introduced
in evidence, but the pleadings upon which it was based
were not, and it is nowhere shown upon what cause of
action it was founded, and it cannot be considered as
supplying the defect.

Such being the condition of the evidence, the judgment
will have to be affirmed, which is done.

ATFFIRMED.

TRIMBLE & BLACKMAN, APPELLANTS, V. M. V. COREY & SON,
APPELLEES.

FiLep FEBrRUARY 10, 1910. No. 15,893.

Appeal: FINaL OrpER. An order setting aside a judgment or decree,
fixing the time for filing pleadings and setting the cause down
for a new trial, under section 602 of the code, is not a final order
from which appeal will lie before the trial and final judgment
therein.

APPEAL from the district court for Clay county: RoOB-
ERT C. OBR, JUDGE. Appeal dismissed.

Thomas H. Matters, for appellants.

John C. Stevens, contra.

BARNES, J.

This is an appeal from an order of the district court
for Clay county setting aside a default judgment of that
court and granting a new trial in an action pending
therein.

The application for the new trial was made by petition,
under the provisions of sections 602 and 603 of the code,
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at a regular term of the district court immediately fol-
lowing a special term at which the default judgment was
rendered. This is a second appeal from such an order.
On the first appeal the commissioner who wrote the opin-
ion overlooked our former decisions and treated the order
as appealable. In the great press of business the opinion
was inadvertently adopted by the court, the order grant-
ing a new trial was reversed because there was no evi-
dence in the record which would sustain it, and the cause
was thereupon remanded for further proceedings. Trim-
ble & Blackman v. Corey & Son, 78 Neb. 639. It appears
that thereafter there was a hearing on the petition in the
district court, and, upon the evidence submitted, the order
of which complaint is now made was entered therein.
There has been no new trial, and the action is still pend-
ing for trial on its merits before the district court.

The question as to whether an appeal may be prosecuted
from such an order before trial and final judgment on
the merits was before us in Rose v. Dempster Mill Mfg.
Co., 69 Neb. 27, and it was there held: “An order setting
aside a judgment or decree, fixing the time for filing
pleadings and setting the cause down for a mew trial,
under section 602 of the code, is not a final order from
which appeal or error will lie before the trial and a final
judgment.” In the opinion in that case we find the fol-
lowing expression:.“In the case of Morse & Co. v. Engle,
26 Neb. 247, it was held that such an application to open
up a decree was not a new action but a proceeding in the
original one. A final order or judgment in such a pro-
ceeding, to be appealable, must at once put an end to the
action by declaring that the plaintiff has or has not en-
titled himself to recover the remedy for which he sues.
Tried by this test the order in question is not a final one,
but merely vacates the decree or deficiency judgment and
allows the defendant to file an answer and make its de-
fense. It leaves the original action to recover a deficiency
judgment undetermined in the trial court.” See, also,
Cockle Separator Mfyg. Co. v. Clark, 23 Neb. 702; Merle &
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Heaney Mfg. Co. v. Wallace, 48 Neb. 886. The rule thus
announced has since been followed in all cases, except
on the former appeal in this case, where the matter inad-
vertently escaped our attention. It follows that the plain-
tiffs’ appeal herein is premature. In order to review the
judgment of the district court in making the order com-
plained of, the plaintiffs must await a final trial and
judgment in this case, for, as has been well said, it may
not be necessary for plaintiffs to appeal. If, upon the
final trial in the district court, they should again recover
a judgment, they would have no reason to complain of
such order.
Tor the.foregoing reasons, the appeal herein is

DISMISSED.
SEDGWICK, J., dissents.

JorN H. TRENERRY, APPELLANT, V. CITY OF SOUTH OMAHA,
APPELLEE.

Frep FEBrUARY 10, 1910. No. 15,909.

1. Appeal: AsSIGNMENT oF ERRORS. In an action at ]Jaw brought to this
court on appeal from a judgment of the district court, the assign-
ment of error that the judgment should have been for the plain-
tift instead of the defendant is too general to require considera-

tion.

2. : Where, however, the record contains a further as-
gignment that the court erred in overruling the motion for a new
trial, we will consider the record in order to ascertain whether
or not the judgment complained of is warranted by the pleadings.

3. : EvipEnNcE. In such a case, where there is evidence which

will support the judgment, it will not be reversed, unless it is
clearly wrong.

ArpEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Affirmed.
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Trenerry v. City of South Omaha.

D. C. Patterson, for appellant.

W. C. Lambert and S. L. Winters, contra.

BARNES, J.

Action against the city of South Omaha on five war-
rants of $100 each purporting to have been issued by
the city and assigned by the payee thereof to the plain-
tiff. The trial resulted in a judgment for the defendant,
and the plaintiff has appealed.

The petition alleges, in substance, the corporate capac-
ity of the defendant city, and that by its ordinances duly
and legally adopted the city directed the removal of
garbage and refuse, and in pursuance of said ordinance
entered into a contract with one W. H. Rawley for that
purpose; that the contractor proceeded to, and did, re-
move the garbage within the limits of South Omaha in
pursuance of said ordinance and his contract; that de-
fendant, in part payment thereof, on the 30th day of
September, 1895, directed its clerk to issue warrants,
among which are the ones in question, in favor of said
Rawley, which were duly issued and signed by the city
clerk and the mayor of the defendant city on the 1st day
of October, 1895; that they were delivered to Rawley,
who, for a valuable consideration, sold and. assigned them
to the plaintiff; that they were duly presented to, and
registered for payment by, the treasurer of the defendant
city on the 18th day of November, 1895. Then followed,
Jin the body of the petition, a copy of each one of the war-
rants sued on. Plaintiff further alleged that the defend-
ant city had failed and neglected to provide a proper and
legal fund against which the warrants in question might
be drawn; that its officers failed and grossly neglected
to collect any taxes or revenue from which they could
be paid, although more than four years had elapsed in
which the city might have collected funds for that pur-
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pose. It was further alleged that the plaintiff was the
present owner and holder of said warrants, and concluded
with a prayer for judgment for $500 and interest thereon
from the 18th day of November, 1895, at the rate of seven
per cent. per annum and costs of suit. The answer prop-
erly put in issue all of the allegations of the petition, and
further contains certain affirmative matter alleging want
of authority on the part of defendant city to issue the
warrants and to levy and collect any taxes for the pur-
pose of paying them. It also contained a plea of the stat-
ute of limitations. Reply was a general denial. '

To maintain the issues on his part plaintiff introduced

the following evidence: First, an admission of the defend-
ant “that there is not now, and never has been, any money

in the fund upon which the warrants, marked exhibits
one to five, inclusive, are drain; that said warrants have
not been paid; that the plaintiff is the owner thereof, and
that the signatures of all persons appearing upon the
face and back of said warrants are the genuine signatures
of the persons they purport to be; that Ed Johnston was
mayor and Joseph J. Maly was city clerk of the city of
South Omaha on October 1, 1895; that Thomas Hoctor
was city treasurer of the city of South Omaha on No-
vember 18 and 19, 1895; that the warrants were presented
for payment, registered for payment upon the dates
shown upon the back of the warrants, and payment re-
fused for want of funds. The defendant does not admit
that Ed Johnston or Joseph J. Maly signed said war-
rants in their official capacity.” The defendant does not
admit, as a matter of law, that Joseph J. Maly, as clerk,
and Ed Johnston, as mayor, signed, or could sign, the
warrants as officers, or that Thomas Hoctor, who was
then treasurer, indorsed the warrants or registered the
same, or could indorse or register the same as such
officer, as a matter of law.” The defendant thereupon
offered in evidence the warrants, one to five, inclusive, to-
gether with all of the indorsements on the back of the:
same. They were objected to for the reason that they



10 NEBRASKA REPORTS. [VoL. 86

Trenerry v. City of South Omaha.

were incompetent, irrelevant and immaterial, and for the
further reason that they showed upon their face that
they were barred by the statute of limitations prior to
the commencement of the action, and that any claim evi-
denced thereby was also barred by said statute. The
court received the evidence subject to the foregoing ob-
jections, and plaintiff thereupon rested his case.

The defendant, to maintain the issues on its part, in-
troduced in evidence ordinance numbered 98 of the city
of South Omaha, which purports to be a special ordinance
to provide a fund against which it is claimed the war-
rants in question were drawn. Defendant also introduced
general ordinance numbered 618, which expressly pro-
vides that the garbage master or contractor of the de-
fendant city shall collect certain fixed fees and charges
from the person in said city from whose premises garbage
was removed, and by which it is declared that the fees
mentioned therein shall be full payment therefor. De-
fendant also introdluced plaintiff’s admission that between
the 1st day of November, 1895, and November 1, 1901,
no appropriation or estimate was made by the city council,
and that no tax was levied to pay the warrants in con-
troversy, or the claim on which they purport to have been
based. Defendant further introduced in evidence the
annual appropriation bill, and the city ordinance of de-
fendant city levying taxes for the year 1895, which was
the year in which the warrants were issued, and there-
upon rested its case. No further evidence was offered on
either side, and thereupon the trial court found generally
for the defendant city and dismissed the plaintiff’s cause
of action.

The plaintiff now contends that the court erred in ren-
dering judgment for the defendant, and this is the only
question presented by the record. While this assignment
is too general to merit our consideration, yet we find
that the plaintiff further contends that the court erred
in overruling his motion for a new trial, and for that
reason we have examined the record and bill of excep-
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tions, and will determine that question. From the fore-
going statement of the evidence it will be observed that
the plaintiff failed to show by any competent testimony
that Rawley, who was the payee named in the warrants
sued on, performed any services for or ever had any con-
tract with the defendant city for the removal of garbage
therefrom. Again, the evidence discloses that no appro-
priation was made by the city for the purpose of paying
for the removal of garbage; that no estimate was ever
made by the mayor and city council of the defendant city
for that purpose; that no fund has ever been created, and
no taxes have ever been levied, for the purpose of paying
the warrants in question, and the plaintiff has failed to
show that it ever was the duty of the defendant to create
such a fund.

It follows that the judgment of the district court was
the only one which could be sustained by the evidence,

and it is therefore
AFFIRMED.

LAFE BURNETT V. STATE OF NEBRASKA.
Fiep FesrUarY 10, 1910. No. 16,255.

1. Criminal Law: ApMISSIONS: INSTRUCTIONS. Mere inculpatory state-
ments made by a defendant should not be considered or treated by
the trial court, in a criminal prosecution against him, as confes-
sions or admissions of the crime charged; and it is error for the
court in instructing the jury to treat them as such.

AccompLicE. Confessions or admissions of guilt
made by one of two persons charged with.a criminal offense are
admissible against him; but they are not ordinarily admissible
as against his alleged accomplice unless they are made in his pres-
ence or are assented to by him.

3. . INsTRUCTIONS: REAsoNABLE Dousr. Instruction attempting
to define a reasonable doubt, set forth in the opinion, and its use
condemned.
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Burnett v. State.

Error to the district court for Phelps county. HARry
S. DuNGAN, Jupce. Rcrersed.

W. G. Hastings, R. D. Stearns, S. A. Dravo and J. I.
Rhea, for plaintiff in error.

William T. Thompson, Attorncy General, George W.
Ayres, F. A. Anderson and Morlan, Ritchic & Wolff, con-
tra.

BARNES, J.

The state prosecuted one Lafe Burnett, hereafter called
the defendant, in the district court for Phelps county on
the charge of adultery, alleged to have been committed
by him with one Anna Wilson, a married woman, the
wife of Augustus Wilson. The trial resulted in a verdict
of guilty, and the defendant was sentenced to be confined
for a term of six months in the county jail of Phelps
county. To reverse that judgment the defendant has
brought the case here by petition in error. The record
contains a great many assignments, but three of which
will receive our consideration.

At the trial the state was permitted to prove, over the
objections of the defendant, that at the time he was ar-
rested defendant said: “I suppose I am under arrest.”
That in a subsequent conversation with the officer the
defendant said: “She is a mighty good looking woman,
isn’t she?” That the officer replied “Yes”; and tlte de-
fendant then said: “Mighty good form, too.” This evi-
dencé was not introduced to contradict any statements
made by the defendant, but as substantive evidence for
the prosecution, agd was treated by the state and by the
trial court as an admission of guilt. Another witness for
the state was also permitted to testify that at the time
and place where the defendant was arrested he said to
Mrs. Wilson: “Nobody would hurt her, but it meant the
penitentiary for him.” This was also objected to by the
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defendant, and was introduced by the state and treated
by the court as an admission of the defendant’s guilt.
Touching this evidence, and upon the request of the state,
the court gave the following instruction: “The court in-
structs the jury, if from the evidence you believe, beyond
a reasonable doubt, that the defendant made the admis-
sions testified to in this case, although, at the time of
making the same he was held in custody, yet, if he volun-
tarily and without inducement of any kind made such
admissions, the jury should treat and consider such ad-
missions precisely as they would any other evidence or
testimony.” The defendant excepted, and now assigns
error for the giving of said instruction. We think the
vice of this instruction is in treating the alleged state-
ments of the defendant as admissions or confessions of
his guilt. At most, they were mere inculpatory state-
ments, and do not amount to a confession of the com-
mission of the crime charged against him. These state-
ments were all susceptible to explanation, and when con-
sidered in the light of the conditions, and the circum-
stances under which they were made, if made at all, they .
may or may not have been inculpatory. 2 Wigmore,
Evidence, sec. 1050, distinguishes admissions from con-
fessions, as follows: “A confession is one species of ad- -
mission, namely, an admission consisting of a direct as-
sertion, by the accused in a criminal case, of the main
fact charged against him or of some fact essential to the
charge. * * * The peculiarity of confessions in evi-
dence is that they are subjected to an additional limita-
tion when offered in criminal cases—the limitation that
they must have been made without any inducement calcu-
lated to destroy their trustworthiness.” In section 1051
of that work the writer says: “An admission is logically
useful against the party in the same way as a prior in-
consistent statement against a witness, * * * and its
admissibility rests upon that ground.” In section 1052
we find the following: “Admissions are statements, i. €.,
assertions in words, and it is their inconsistency with
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the party’s other assertions that discredit the latter.
Hence, conduct cannot of itself be treated as en admis-
sion. Yet the various sorts of conduct, which indicate a
guilty consciousness and are undoubtedly receivable in
evidence, are sometimes spoken of as admissions. The
truth is that they are just what they seem ‘to be, namely,
acts, not assertions, and that their use in evidence is
strictly a circumstantial one by way of inference from
the conduct to the mental state beneath it, and from that
to some ulterior fact.” The inculpatory statements above
quoted, if they amount to evidence against the defendant
at all, fall within the acts or statements last above de-
scribed, and it was reversible errvor for the court to state
to the jury that they were either confessions or admis-
sions. At most, the instruction should have told the jury
that defendant’s statements, viewed in the light of the
circumstances under which they were made, if made at
all, might be considered by them in connection with all
of the other evidence in the case to aid them in determin-
ing the question of defendant’s guilt or innocence of the
crime charged against him.

Again, the record shows that the state was permitted to
prove, over defendant’s objection, that, after he was ar-
rested and was taken away by the officer, Mrs. Wilson,
his alleged paramour, said: “This is a great idea. It is
the first time we ever did anything of this kind, and have
to be caught”” Another witness for the state was per-
mitted to testify that she said, in the absence of the de-
fendant: “You need not laugh, there isn’t a one of you
but what would have done the same thing if you had had a
chance,” or words to that effect. These statements made
in the absence of the defendant by his alleged paramour,
who was not under indictment, who was not a codefend-
ant, and against whom no prosecution has ever been in-
stituted, were treated by the state and by the court as
admissions of his guilt. They were received as evidence
in chief, and not for the purpose of contradicting the
statements made by Mrs. Wilson denying the commission

-
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of the alleged crime. That the introduction of this evi-
dence was reversible error seems clear. In 12 Cyc. 440,
we find the following: “While confessions or admissions
of guilt made by one of several persons who are jointly
indicted and tried for an offense are admissible against
him, they are not admissible against his codefendants
unless made in their presence and assented to by them.”
We find the text above quoted to be supported by citations
from nearly all the states. Among them is Dutcher v.
State, 16 Neb. 30. In that case there were several de-
fendants, and it was there held that the admissions or
statements of Orlando Dutcher, who was one of them, not
made in the presence of or assented to by the others,
should not be considered as evidence against them.
Complaint is also made by the defendant of instruction
No. 1 A, given at the request of the state, in which the
court attempted to define a reasonable doubt. The in-
struction reads as follows: *“The court instructs the jury:
A reasonable doubt, as used in these instructions, to jus-
tify an acquittal must be a reasonable one arising fromn
a candid and impartial investigation of all of the evidence
in the case. A doubt produced by an undue sensibility in
the mind of any juror in view of the consequences of his
verdict is not a reasonable doubt, and the juror is not
allowed to create sources of materials of doubt by resort-
ing to trivial or fanciful suspicions and remote conjec-
tures as to a possible state of facts differing from those
established by the evidence. You are not at liberty to
disbelieve as jurors if, free from all the evidence, you be-
lieve as men. Your oath imposes on you no obligation to
doubt wlere no doubt would exist if no oath had been
administered. That by reasonable doubt is not meant
that the accused may possibly be innocent of the crime
charged against him, but it means some actual doubt
having some reason for its basis. A reasonable doubt that
entitles to an acquittal is a doubt reasomably arising
from all the evidence or want of evidence in this case.
The proof is deemed to be beyond a reasonable doubt
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when the evidence is sufficient to impress the reason and
understanding of ordinarily prudent men with a conviction
on which tliey would act in the most important concerns
and affairs of life.” ‘We have frequently condemned a
like instruction, but we doubt if one has ever been pre-
sented to this court before which contains so many ob-
jectionable features as this one. We think one illustra-
tion will be sufficient. It will be observed that the jury
were informed: “That by reasonable doubt is not meant
that the accused may possibly be innocent of the crime
charged against him, but it means some actual doubt hav-
ing some rcason for its basis”” In Childs v. State, 34 Neb.
236, we held an instruction containing a like expression
erroneous, and a cause for a reversal of the judgment.
Other expressions contained in the instruction complained
of have been held erroneous by other courts, but it secims
unnecessary for us to consider them. We are satisfied
that the objectionable features of this instruction, to-
gether with the errors leretofore mentioned, entitle the
defendant to a new trial.

For the foregoing reasons, the judgment of the district
court is reversed and the cause is remanded for further
proceedings.

REVERSED.

LerToN, J., dissenting.

I think the instruction as to admissions was not er-
roneous under all the evidence in the case.

SEDGWICK, J., not having heard the argument, took no
part in the decision.



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































