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CASES DETERMINED

IN THR

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1909.

ANDREW KERR, APPELLANT, V. JOSEPH MANGUS, APPELLEE.
Fiep MarcH 20, 1909. No. 15,454,

Trial: INsTRUCTIONS. It is not error to refuse an instruction which
permits a jury to base any of its findings on their belief, unless
such belief is required to be founded upon a consideration of the
evidence.

ArrBAL from the district court for Gage county:
WILLIAM H. KELLIGAR, JUDGE. Affirmed.

Hazlett & Jack, for appellant.
Sackett & Brewster and E. 0. Kretsinger, contra.

Goop, C.

Plaintiff sued to recover damages for the destruction
of certain floodgates and fences on his land caused by
the alleged negligence of the defendant. Plaintiff alleged
that he and defendant were the owners of adjacent farms
which were both traversed by Mud creek, plaintiff’s land
lying immediately down stream from the land of defend-
ant; that defendant negligently placed and permitted
to remain in the channel and on the banks of said creek
a large quantity of brush and limbs of trees which were
washed and carried down by the flood waters of said
stream against plaintiff’s gates and fences, thereby break-
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ing and destroying them. The defendant denied the alle-
gations of the petition, and alleged that the flood referred
to was so unusual, extraordinary and unprecedented, that
it could not reasonably have been foreseen, and amounted
to an act of (God. The reply was a general denial. A
trial to a jury was had on the issues joined, resulting in
a verdict for defendant and a judgment thereon, from
which plaintiff has appealed.

The record discloses that in the month of May, 1903,
the waters of Mud creek were very high, and that plain-
tiff’s floodgates and fences were injured and partially
destroyed by the water and debris carried down said
stream. The evidence is in conflict as to whether the flood
was so unusual as to amount to an act of God, and as to
whether defendant caused any brush or limbs to be placed
‘n the channel or on the banks of said creek, and as to
whether any brush was washed from defendant’s land
against plaintiff’s gates and fences, and as to whether
plaintift’s damage was caused by the high waters alone, or
by brush and debris that was carriel down said stream.

The only error which plaintiff alleges and relies upon is
that the court erred in refusing to give the eighth instruc-
tion requested by him. The court instructed the jury
upon the general issues in the case, but plaintiff contends
that plaintiff’s injury may have been caused partially by
the unprecedented flood waters, and partially by the neg-
ligence of the defendant in placing brush in the channels
and on the banks of said stream, and that in such case
defendant would be liable for so much of the injury as
was caused by his negligence, and that this phase of
the case was not covered by any of the court’s instruc-
tions. He insists that the instruction requested properly
stated the law upon this phase of the case. It is as fol-
lows: “You are further instructed that, if you believe
there was in the stream in question on its bank and near
it on defendant’s land brush which washed away, and
that plaintiff’s property would not by reason of the water
alone have been damaged or not damaged to the extent
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you find it was damaged, then, if you find that defendant
negligently left or permitted such brush to remain in or
near said stream, the defendant would be liable for the
extent of the damage which resulted from the brush and
limbs being carried by the water coming from defendant’s
- land.” It will be observed that the wording of the in-
struction does not require the jury to be governed by the
evidence in its findings, but permits the jury to deter-
mine from their belief whether there was brush in the
stream or on its banks, and whether 1t was washed down
the stream, and whether the water alone would have dam-
aged plaintiff’s gates and fences to the extent that they
were, and does not require this belieft to be founded upon
or governed by the evidence. Under the instruction cer-
tain of the jury’s findings might have been founded
upon mere rumor, speculation or caprice. In Hoover v.
Haynes, 65 Neb. 557, an instruction which permitted the
jury to fix the plaintiff’s damage at such sum, within the
amount claimed, as they think he has sustained was held
to be reversible error. We think the instruction under
consideration is open to the same criticism as was the
instruction in Hoover v. Haynes, supra. The instruction
was properly refused.

There being no error apparent in the record, we recom-
mend that the judgment of the district court be affirmed.

Durrig, ErrPERSON and CALKINS, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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LeEe CARD, APPELLANT, V. HENRY DEANS, APPELLEE.
Frrep MarcH 20, 1909. No. 15517

1. 'Ejectment: EqQUITABLE DEFENSES: TRIAL TO COURr. In ejectment,
when the defendant prays for affirmative equitable relief and
pleads facts entitling him thereto, such issues are triable to the
court without a jury.

2. : LANDLORD AND TENANT: DEFENSES. The general rule that
plaintiff in ejectment must recover on the strength of his own
title is not applicable when the defendant obtained possession as
tenant of the plaintiff and refuses to vacate at the expiration of
his lease. In such case the defendant cannot acquire and set up
a superior outstanding title against his landlord until he has
first surrendered possession, unless such purchase was necessary

to protect his leasehold possession.

3. Guardian and Ward: SALE oF LAND: OATH. A sale of real estate by
a guardian is void, if he does ngt take and subscribe the oath
prescribed by section 55, ch. 23, Comp. St. 1907, before he fixes
upon the time and place of sale.

AprrrAL from the district court for Dawes county:
WiLLiaM H. WESTOVER, JUDGE. Rcversed with dircctions.

Allen G. Fisher, for appellant.
Albert W. Crites, contra.

Goop, C.

Plaintiff brought this action in ejectment for the re-
covery of the northwest quarter of section 33, township 31
north, range 49 west of the Sixth P. M, in Dawes county,
Nebraska. Defendant admitted possession, denied plain-
tiff’s title, alleged title in himself and other facts which
he claimed estopped plaintiff from asserting title as
against him, and prayed to have his title quieted as against
plaintiff. In his reply plaintiff alleged that he had leased
the premises to defendant, who, under the lease, had
entered into and ever since remained in possession there-
of ; that the lease had by its terms expired; that defendant
refused to surrender possession, ard that he was estopped
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from denying plaintiff’s title. Plaintiff’s request for a
jury trial was denied and the cause tried to the court.
Defendant had’ judgment quieting his title as against
plaintiff, who has appealed. A

The record discloses that some time prior to January 1,
1900, Orville J. Wressell, a resident of California, died
intestate, seized of said premises, and that he left sur-
viving him his widow, Minnie Wressell, and an infant
daughter, Ruth. In April, 1904, Mrs. Wressell executed
and delivered to plaintiff a warranty deed to said land,
and in May following plaintiff lensed said premises to
defendant for a term of two years. The guardian of Ruth
Wressell instituted proceedings for the sale of said land
as the property of his ward, which proceedings resulted in
a sale of said land to defendant in April, 1905. The sale
was later confirmed and deed issued June 19, 1905. At
this sale plaintiff and defendant were both bidders, and
plaintiff witnessed the execution of the guardian’s deed,
and as stenographer and clerk for the guardian’s attorney
drew most of the papers in the proceedings by the guar-
dian for the sale of the land. This action was begun
October 10, 1906.

Plaintiff complains because he was refused a jury trial.
The petition was such as is usual in actions in ejectment,
byt the defendant alleged ownership of the real estate,
and prayed for affirmative equitable relief, which could
not be granted in a jury trial. ."This court has held that
in a law action where the -answer sets up an equitable
counterclaim the cause is triable fo the court. Hotaling
v. Tecumseh Nat. Bank, 55 Neb. 5. In Jewett v. Black,
60 Neb. 173, it was held that in an action in ejectment
where the defendant prays for affirmative equitable relief,
and pleads facts entitling him thereto, the issues are
triable to the court without a jury/ ,The case at bar falls
within this rule, and a jury triai was properly denied.

Plaintiff contends that the judgment is not sustained
by the evidence. This requires an examination of the
relations existing between. the parties and of their re-
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spective claims of title. Plaintiff’s title rests wholly upon
the deed from Mrs. Wressell. It is contended that the
land was the homestead of Orville J. Wressell at his
death, and that the homestead descended to Mrs. Wressell,
and by her deed her unassigned dower and homestead
estates passed to plaintiff. The evidence shows that
Orville J. Wressell never lived upon the land after his mar-
riage, and that he was a resident ¢f California at his death.
He had no right of homestead in the land and none
descended to his widow. The only interest she acquired
in the land was a dower estate which has never been as-
signed or set off to her or her grantee.

It is a general rule in ejectment that plaintiff must
rely for recovery upon the strength of his own title, and
not upon the weakness of his adversary, and in this state
he must, as a general rule, allege and prove a legal estate
in himself and an immediate right to the possession.
There are cases, however, to which these rules do not
apply. It is a familiar rule generally established in this
state that a tenant will not be permitted to deny his
landlord’s title, nor will he be permitted to acquire or
set up against his landlord a superior title, unless it is
done to protect him in his possession under his lease.
Mattis v. Robinson, 1 Neb. 8; Thrall v. Omaha Hotel ('o.,
5 Neb. -295; Lausman v. Drahos, 10 Neb. 172; Parker .
Nanson, 12 Neb. 419; Nissen v. Turner, 50 Neb. 272;
Mosher v. Cole, 50 Neb. 636; Ross v. McManigal, 61 Neb.
90; Iowa Savings Bank v. Frink,1 Neb. (Unof.) 14. In the
instant case the defendant obtained possession of the land
in controversy under a lease from plaintiff, and has never
surrendered possession to him. Defendant’s possession
was not threatened, and he was therefore not compelled to
buy a superior outstanding title to protect him in the
enjoyment of his lease. Defendant claims that he was
induced to accept the lease from plaintiff by the latter’s
fraudulently misrepresenting that he was the owner of
the land and entitled to lease the same. It is admitted
that defendant questioned plaintiff’s ¢wnership and right



VoL. 84] JANUARY TERM, 1909. 7

Card v. Deans.

to lease the land prior to the execution of the lease, and
that plaintiff then exhibited his deed from Mrs. Wressel],
but plaintiff denies that he asserted the ownership of fee
title to the land. It is disclosed that defendant knew of
Wressell's ownership of the land and of his death, and
that defendant had previously rented the land from Mrs.
Wressell. The record does not affirmatively show that
plaintiff fraudulently induced the defendant to accept the
lease of the land.

Defendant further contends that the part taken by
plaintiff in the guardian’s sale estops him from asserting
any claim of title to the land, and relieves defendant as
tenant from the estoppel of denying his landlord’s title.
In this view we cannot concur. Plaintiff was not the
attorney for the guardian in the proceedings to sell the
land, and made no representations to defemdant as to
the title which was being sold. Defendant bought with
his eyes open, and the rule of caveat emptor applies.
Plaintiff had a right to buy in the title of the minor,
which, with the unassigned dower of Mrs. Wressell, would
have given him a complete and perfect title, provided the
guardian’s sale had been regular. The fact that plaintiff
bid on the land at the guardian’s sale is not sufficient to
preclude him from asserting whatever title he had, nor is
it sufficient to permit defendant to deny his landlord’s
title. It appears that the guardian did not, before he
fixed upon the time and place of sale, take and subscribe
the oath required by section 55, ch. 23, Comp. St. 1907.
Such failure rendered the guardian’s sale void. Bachelor
v. Korb, 58 Neb. 122; Levara v. McNeny, 5 Neb. (Unof.)
321. It thus appears that defendant acquired no title by
the guardian’s sale, and the judgment entered by the dis-
trict court quieting title in defendant was erroneous.
Because defendant was not in a position to deny plain-
tiff’s title judgment should have been rendered for plain-
tiff awarding the possession of the land to him.

We therefore recommend that the judgment of the
district court be reversed and the cause remanded, with
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instructions to enter judgment awarding possession of the
premises to plaintiff,

DurrIE, ErPERSON and CALKINS, CC., concur.
By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is reversed

and the cause remanded, with instructions to enter judg-
ment awarding possession of the premises to plaintiff.

REVERSED.

H. F. REED, APPELLANT, V. CHICAGO, BURLINGTON & QUINCY
RAILROAD COMPANY, APPELLEE.

FiLEp MarcH 20, 1909. No. 15,578.

1. Pleading: CorstrUcTION. In an action against a railroad company,
plaintiff alleged the purchase and possession of a mileage ticket,
the possession of a freight train permit, and that defendant, dis-
regarding its duties as a common carrier of passengers, wrong-
fully ejected him from a caboose attached to one of its freight
trains, but did not allege any contract‘to carry him as a passenger
or any breach thereof. Held to state a cause of action ex delicto
and not ex contractu,

2. Carriers: RreuraTions. Railroad companies may properly designate
on what trains passengers may be carried and may exclude pas-
sengers from unscheduled extra freight trains.

LICENSE: REVOCATION. A permit issued by a railroad com-
pany without consideration, which authorized its train operatives
to carry the holder of the permit on freight trains, is a mere
license and may be revoked at any time when the holder is not
actually a passenger under it.

APPEAL from the district court for Nuckolls county:
Lesvuie G. Hurp, JUDGE. Afirmed.

W. A. Bergstresser, for appellant.

James E. Kelby, Halleck F. Rose, Frank E. Bishop and
Fred M. Deweese, contra.
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Goop, C.

In this action, which was for the recovery of damages
alleged to have been sustained in consequence of de-
fendant’s breach of duty as a common carrier of passen-
gers, the defendant had judgment on an instructed verdict,
and plaintiff has appealed.

Plaintiff alleged in his petition that on September 17,
1905, at Sterling, Colorado, while he was a passenger on
one of defendant’s regular freight trains bound for
Holdrege, Nebraska, the defendant, disregarding its duty
as a common carrier of passengers, unlawfully and with
force and violence ejected and expelled him from the cars
of said train and refused him permission to further ride
therein, and that he at the time tendered the conductor in
charge of said train a mileage ticket and freight train
permit. Defendant in its answer alleged that plaintiff
sought to be carried on an extra freigkt train not running
as a scheduled train; that before said train started plain-
tiff was notified that it did not carry passengers and that
he could not ride thereon, and that he abided by said
notice, and denied the other allegations of the petition.

The evidence discloses that plaintiff, while at Sterling,
Colorado, on Sunday, the 17th day of Seplember, 1905,
desired to go to Holdrege, Nebraska; that there were no
regular trains leaving until the afternoon of the same
day; that plaintiff was informed that an extra freight
train was being made up in defendant’s yards to go to
Holdrege, Nebraska, and that plaintiff might ride there-
on. He thereupon went to the yards of the defendant
and to the way car of the train that was then being made
up, and was informed by the conductor that the train
was an extra, and did not carry passengers, and that he
could not ride thereon. Plaintiff replied that he had a
mileage ticket and a freight train permit, and insisted
that he was entitled to ride upon the train. When the
train was made up the conductor went to the train de-
spatcher for his running orders, and there saw the train-
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master, and reported to him plaintiff’s desire to ride upon
the train, and was by the trainmaster informed that no
passengers could be carried upon that train. The con-
ductor returned to the way car and found plaintiff
therein, and informed him of the statement made by the
trainmaster, and that hé could not ride on that train.
Plaintiff refused to leave the car. Thereupon the con-
ductor and brakeman took plaintiff by the arms and led
him out of the car. The evidence discloses that plaintiff
at the time was the possessor of a mileage ticket, a con-
siderable portion of which was unused, and that he had
in his possession a freight train permit. It is conceded
that plaintiff received no injury to his person or to his
baggage, and that the train was an unscheduled “extra
freight.”

Plaintiff contends that the action is ez contractu and a
breach of the contract was proved, and that he was in
any event entitled to recover nominal damages, and that
it was therefore error to direct a verdict for the de-
fendant. Plaintiff alleges the ownership of the mileage
ticket and freight train permit and lhis expulsion from
the train, but does not allege any contract to carry nor
any breach of the contract, but does allege a breach of the
defendant’s duty arising out of its calling as a common
carrier of passengers. The question presented is fairly
disposed of in Fremont, E. & M. V. R. Co. v. Hagblad. 72
Neb. 773. In the opinion in that case it is said: “The
petition alleges that the plaintiff purchased a ticket.
While it is true that a railroad ticket is evidence of a
contract between the carrier and the purchaser thereof,
still the plea that the plaintiff purchased a ticket for a
passage from Norfolk to Meadow Grove, without alleging
that the defendant agreed to carry him between these
points in consideration of.the sum paid. and alleging
further a breach of the contract, does not set forth an
action ex contractu, 15 Ency. Pl. & Pr, p. 1125, and
notes. ‘There is a class of cases arising out of contract,
where, by reason of the contract, the law raises a duty,
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for the breach of which duty an action on the case may
be maintained; and in such cases the contract, being the
basis and gravamen of the suit, must be alleged and
proved. * * * DBut when the gist of the action is a
breach of duty and not of contract, and the contract is
not alleged as the cause of action, and when, from the
facts alleged, the law raises the duty by reason of the
calling of the defendant—as in cases of innkeepers and
common carriers—and the breach of duty is solely counted
upon, the rules applying to actions ez delicto determine
the rights of the parties.” Frink v. Potter, 17 I1l. 406. See,
also, Wright v. Geer, 6 Vt. 1561; Bank of Orange v. Brown,
3 Wend. (N. Y.) 158; M’Call v. Forsyth, 4 Watts and
Serg. (Pa.) 179. We conclude thereiore that the gist of
this action under the allegations of the petition is a breach
of duty arising from the obligations imposed by law upon
common carriers, and that it is not an action upon the
contract of carriage.”” Under the ruling in the opinion
just quoted from, the action is clearly ex delicto, and
plaintiff was not entitled to recover on the theory that his
action was for a breach of contract.

It is clear that plaintiff must recover, if' at all, for a
breach of defendant’s duty as a common -carrier of
passengers, and to maintain his action it was incumbent
upon him to prove that the relation of passenger and
common carrier of passengers existed, and, if he has failed
to prove this relation or to offer evidence from which it
might be inferred, he cannot recover. The train on which
plaintiff sought passage was not a regular train and was
not scheduled, but is what is commonly known as an
extra freight, and on which passengers were not generally
carried. This fact was known to plaintiff before he
sought passage on it. It is generally recognized that a
railroad company may make and enforce reasonable rules
with reference to carrying passengers on freight trains,
and that it may properly exclude passengers from cer-
tain of its freight trains. Railroad companies may
properly designate on what trains passengers may ride,
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and, generally speaking, persons seeking passage have
not the right to elect for themselves what train they may
ride on. Burlington & M. R. R. Co. v. Rose, 11 Neb. 177;
Chicago, B. & Q. R. Co. v. Mann, 78 Neb. 541; Roberts v.
Smith, 5 Ariz. 368, 52 Pac. 1120. There can be no doubt
of the propriety of railroad companies refusing to carry
passengers on certain of their freight trains, and, under
some circumstances, consideration of public policy would
require them to refuse to carry passengers, as, for
instance, where the trains were carrying large quantities
of highly inflammable or explosive substances which might
render the lives and limbs of passengers extremely
hazardous.

It was proper for the defendant to refuse to carry
passengers generally on the extra freight train on which
plaintiff sought passage, but he appears to contend that
because he held a freight train permit he was entitled to
ride on any of the defendant’s freighi trains. The permit
is in the following form: “Chicago, Burlington & Quincy
Ry. Co. Lines west of the Missouri River. Freight Train
Permit. Conductors, Freight Trains: 1905. When pre-
sented with regular transportation this will be your aun-
thority to carry Mr. H. F. Reed, representing R. Hershel
Mfg. Co., between all stations at points where your train
stops for other business. This permit is subject to condi-
tions printed on back, which must be signed in ink by
the person named, but does not authorize agents to flag
freight trains. Good until December 31, 1905. When-
countersigned by G. W. Loomis or J. Hodge. (Signed)
G. W. Holdrege, General Manager. No. 2926. Counter-
signed: J. Hodge. 1905. Nontransferable, This permit
is granted at the special request of, and accepted by, the
undersigned, upon the following conditions, it being under-
stood that greater danger attaches to riding on a freight
train than on a passenger train: I hereby agree to assume
all risk of accident to my person and loss or damage to my
personal effects, and also to board and alight from freight
trains only at points where such trains may be stopped for
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the convenience of the railway company. It is understood
that freight trains do not as a rule start from or stop at
stations with the caboose or coach at the station platform.
Baggage will only be accepted for transportation, under
check, on freight trains when there is room in the ordinary
equipment of such trains, when baggage may be loaded or
unloaded from or to platform without requiring special
stop, and when passenger with proper ticket travels on’
same train. (Signed) H. F. Reed. (Sign in ink here.)”
This permit was not issued at the time of the purchase
of the mileage ticket, nor was any consideration paid for
it. It could have no more efficacy than a pass issued
without consideration. It was not a valid contract, but
was a mere license, which might be revoked by the com-
pany at any time when the holder was not actually a pas-
senger under it. New York & N. H. R. Co. v. Ketchum,
27 Counn. 170; Turner v. Richmond & D. R. Co., 70 N.
Car. 1.

In the instant case plaintiff was denied permission to
ride upon the train before he entered it. This amounted
to a revocation of the freight train permit, at least for
the one passage sought. He was a mere trespasser when
he entered the caboose after having been refused passage
on the train, and the defendant and its employees were
authorized to use such reasonable force as was necessary
to eject plaintiff from the train. It is conceded that
they did no more than take him by the arm or coat sleeve
and lead him quietly from the train. Plaintiff does not
contend in his evidence that he received any injury other
than loss of time and humiliation of being ejected from
the train. The relation of passenger and carrier of
passengers did not exist at the time plaintiff was ejected
from the car. Defendant did not owe tc plaintiff that high
duty which the law imposes upon carriers of passengers
and could not therefore be liable for a breach of that duty.

It follows that the judgment of the district court is
right, and we recommend that it be affirmed.

‘Durrie, EprErsoN and CALKINS, CC., concur.
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By the Court: For the reasons given in the foregoing
opinion, the judgment of the distvict court is

AFFIRMED.

AUGUST BRUNKE, APPELLEE, V. ALBERT GRUBEN, APPELLANT.
Fiiep MarcH 20, 1909. No. 15,579.

Judgment: REvivor: DEFENSE. In proceedings by an assignee of a
dormant judgment for a revivor thereof, the defendant admitted
the recovery of the judgment and the assignment thereof to
plaintiff, and denied that plaintiff was the real party in interest,
without alleging that the assignee had in any way transferred or
parted with his ownership of the judgment. Held to state no
defense to the revivor proceedings.

APPEAL from the district court for Franklin county:
Ep L. ApaMs, JUbGE. Affirmed.

W. A. Bergstresser, for appellant.
W. H. Miller and Cole & Brown, contra.

Goop, C.

The defendant has appealed from an order of the dis-
trict court reviving a dormant judgment in the name of
the assignee thereof. The plaintiff, who is the assignee,
in his motion and affidavit for revivor alleged the recovery
of the judgment by one Henry Brunke, and set out a
transeript of the judgment and a copy of the assignment,
and alleged other facts entitling him to a revivor of the
judgment. In response to the conditional order of re-
vivor, the defendant answered, and zlleged, among other
things, “that the action on said note and the proceedings
herein to revive said judgment were not prosecuted and
are not now prosecuted in the name of the real party in
interest, neither the said Henry Brunke, nor his assignee

having any interest in the note or in the judgment sought
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to be revived in this proceeding, and that these proceed-
ings are not brought in the name of the real party in
interest.” A demurrer to this answer was sustained, and,
defendant electing to stand upon his answer, an uncon-
ditional order of revivor was entered.

The defendant contends that his answer stated suffi-
cient grounds to-defeat the revivor of the judgment, and
that he was entitled under the facts set up to prove that
plaintiff was not the real party in interest. DBut one
question is presented, viz.: Were tlere sufficient facts
stated to show that plaintiff was not the real party in in-
terest? Defendant by his answer admitted the recovery
of the judgment and the assignment thereof to the plain-
tiff. An assignee of a judgment is entitled to have the
same revived in his own name and is the real party in
interest. Moline, Milburn & Stoddard Co. v. Van Bos-
Iirk, 78 Neb. 728. The facts set up do not show any
assignment or transfer of the judgment by the plaintiff.
In the absence of any such allegations, the admission of
an assignment of the judgment to plaintiff is an admis-
sion that he is the real party in inlerest. Pleading the
mere conclusion that the proceedings are not brought in
the name of the real party in interest amounts to naught
when the facts pleaded negative such conclusion.

The defendant has not pointed out any error in the re-
vivor proceedings, and we therefore recommend that the
judgment of the district court be affirmed.

Durrie, EpPERSON and CALKINS, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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In re Estate of Ayers.

IN RE ESTATE OF ROBERT A YERS.

ARTHUR C. DAILEY ET AL., APPELLEES, V. CHARLES
TREADWELL ET AL., APPELLANTS.

FILEp MARCH 20, 1909. No. 15,526.

1. Wills: ProBATE: EVIDENCE. Where a witness to a will testified that
another witness and himself signed the will at the request of the
testator, such testimony will not be disregarded on appeal because
in the form of a conclusion, no objection on that ground having
been made at the time.

. PUBLICATION. Where the evidence shows that the witnesses
to a will signed the same at the request of the testator, who
thereupon directed the draftsman thereof to place the same in an
envelope addressed to the county judge, in whose office it was
afterwards found, such acts constitute a sufficient publication of
the will.

Domrice, Evidence examined, and found insufficient to
show a change of residence.

2.

TESTAMENTARY CAPACITY. Where it appears that a testator
had been on various occasions temporarily confined in a hospital
for the insane, but in the intervals was competent to transact
with judgment and discretion his ordinary business, and had
sufficient strength of mind and memory to know and comprehend
and retain in his mind those who were or naturally should have
been the objects of his bounty, the nature and extent of his estate
and the distribution he wished to make of it, and that during such
an interval he executed in due form his last will and testament
making a reasonable distribution of his estate, a judgment pro-
bating said will should be sustained.

5. Appeal: Harmiess Error. It is not error for a district judge to
refuse to hear argument where an examination of the evidence
discloses the fact that the conclusion arrived at was the proper
one.

APPEAL from the district court for Clay county: Ebp
L. Apams, JUDGE. Affirmed.

Charles H. Sloan, Paul E. Boslaugh and John A. Moore,
for appellants.

Thomas H. Matters, contra.
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CALKINS, C.

Robert Ayers died at Omaha, Nebraska, August 1, 1906,
a widower and without issue, leaving him surviving his
sole heirs at law Charles Treadwell and Ezekiel Ayers,
brothers, and Kate Addis and Fanny Inglis, sisters. He
died seized of about $1,000 in personal property and an
80-acre farm in Clay county, where he had resided for
many years. In 1892 he executed and deposited with the
county judge of Clay county an instrument purporting to
be his last will, which was in the words and figures fol-
lowing:

«I, Robert Ayers, of Clay county, Nebraska, being of
sound mind, memory and understanding do hereby make
my last will and testament in manner and form follow-
ing:

«Tirst. If my beloved wife, Kate. E. Ayers, be living
at the time of my death, I give, devise and bequeath to
her all the real and personal properiy belonging to me
wherever the same may be at the time of my death.

“Second. Should my wife, Kate E. Ayers, die previous '
to my death or before the proving of this will, it is my
desire that after paying all just debts by me owing, that
iy property both personal and real be given to my niece,
Gussie M. Inglis, daughter of my sister Fannie, wife of
Alix Inglis of Victoria, Knox county, IlL

«In Witness Whereof, I, Robert Ayers, the testator,
have to this my last will and testament set my hand and
seal this 22d day of February, 1892.

“ROBERT AYERS. (Seal.)

«Signed, sealed, published and declared by the above
named Robert Ayers as and for his last will and testa-
ment in the presence of us who have hereunto subscribed
our names at his request as witnesses hereto in the pres-
ence of the said testator and of each other.

' «I, 8. BAcKUs, of Harvard, Nebraska.
«Ezra BrowN, of Harvard, Nebraska.”
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The probate of this will was contested by the sister
Kate Addis and the brothers Charles Treadwell and
Ezekiel Ayers. The county court overruled their objec-
tions to the will and admitted it to probate, and, an ap-
peal being taken to the district court, a trial was had to
the judge without a jury. Upon his finding in favor of the
proponents the will was admitted to probate, and from
this judgment the contestants appeal.

1. The first objection of the contestants is that the will
was not properly executed and attested. From the copy
above given it appears that there was an attestation
clause thereto attached, which certified that the will was
signed, sealed, published and declared by the testator as
and for his last will and testament ir the presence of the
witnesses, who subscribed their names at his request, in
the presence of the testator and of each other. It appears
that the witness Backus died before the proving of the
will; but the other witness, Ezra Brown, was present at
the trial and testified that he acted as draftsman of the
will. Upon presentation and identification of the paper
by him, he having testified that he recognized the same,
the following examination was had: “Q. In whose hand
writing is that paper except the signatures that are at-
tached? A. I wrote the paper. Q. At whose request? A.
At Mr. Ayers request. Q. Did you see him sign it? A.
I did. Q. And did he see you affix your signature there?
A. Yes; and Mr. Backus also. Q. That was done at his
request? A. That was done at his request and in his
presence.”

The contestants admit that in other jurisdictions and
in a dictum by this court the rule is stated to be that,
where the attestation clause recites all the requirements
of due execution and attestation, it will be presumed
prima facie that all the requirements existed. It is, how-
ever, insisted that this rule would be in violation of sec-
tion 141, ch. 23, Comp. St. 1907, which provides that,
in case there shall be no contest to the probate of a will,
the county court may grant probate thereof on the testi-
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mony of one of the subscribing witnesses only, “if such a
witness shall testify that such will was executed in all
the particulars as required in this chapter, and that the
testator was of a sound mind at the time of the execution
thereof.” We do not think it necessary to determine this
question. The testimony of the surviving witness we
think established each and all of the facts recited in the
attestation clause.

The contestants argued that the testimony of Mr.
Brown that Backus signed at Mr. Ayers request is to be
disregarded as being a conclusion of the witness. There
was no objection to the form of the question which elic-
ited this respomse, nor to the answer, at the time, and
‘we do not understand the rule to be that the court may
disregard testimony when it is received in that form
without objection. '

9. It is said that the evidence fails to establish a publi-
cation of the will, and it is true that we do not find any
statement in the testimony that the testator declared he
published the will. Publication, as the term is used in
the law of wills, is the act or acts of the party by which
he manifests that it is his intention to give effect to the
paper as his last will and testament, and any communi-
cation indicating to witnesses that the testator intends to
give effect to a paper as his will by word, sign, motion or
conduct is sufficient in law to constitute a publication.
In re Claflin’s Will, 73 Vt. 129, 87 Am. St. Rep. 693. In
this case the evidence shows that the witnesses signed the
will at the request of the testator, and that the draftsman
of the will, at the direction of the testator,,placed the
same in an envelope addressed to the county judge, and
that the same was afterwards found in the office of the
county judge in that envelope, bearing the marks of the
post office, showing that it had been sent through the mail.
We think the request of the testator to the witnesses to
sign and the steps taken by him to have the will deposited
with the county judge sufficiently show his intention to
give effect to the paper as his will.
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3. It is urged that the deceased was not a resident nor
inhabitant of Clay county at the time of his death, and
that the county court of Clay county had no jurisdiction
to probate the will. It appears that the deceased moved
to Clay county from Illinois when he was about 26 years
old; that he purchased land which he continued to farm
either by himself or tenants up to the time of his death;
that about three or four months before his death he went
to Omaha and lived in a boarding house, which he left to
go to the hospital. He had a trunk and a bicycle with
him. The landlady of his boarding house, being called as
a witness, testified as follows: ¢“Q. While living at your
place did he speak of that as his home? A. Yes. Q. Did
he during that time state to you what and where his home
was? A. Yes; Clay county. Q. No; I mean while he was
with you. A. Well, no; he didn’t say. He lived in Omaha
and stayed here, and he called my house his home. Q.
While he was there? A. Well, that was just about after
he had been there a month. Q. And did he speak of that
as his home only once? A.Just once that I talked to him.”
Similar testimony was given by the landlady’s assistant,
but we do not think it sufficient to establish any inten-
tion to permanently abandon his residence in Clay county.
It appears that he left his money on deposit in Clay
county, and it does not appear that he moved therefrom
any of his property except his trunk and bicycle. The
evidence clearly supports a finding that he was a resident
of Clay county.

4. The principal contention of the contestants, and one
argued with great earnestness and insistence, is that there
was not sufficient evidence to sustain the finding of the
district court as to the testamentary capacity of the de-
ceased. It appears that Robert Ayers was born in Illinois,
and lived there until about 26 years of age, when he
moved, with his wife, whom he had married in Illinois, to
Clay county, Nebraska, where he purchased a farm. He
displayed mental peculiarities as a boy. When about 20
years of age he was committed to an asylum for the insane
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in Illinois. He was released from this confinement, and
returned to his father’s home, where he remained until
June, 1879, when he was again taken to an asylum, from
which he was released in about a year. He returned again
to his father’s, married, and soon after moved to Ne-
braska. In January, 1888, he was sent to the Nebraska
hospital for the insane, from which he was paroled
September 24, 1890, and finally discharged January 28,
1891. On March 26, 1892, he was again sent to the in-
sane hospital. It does not appear from the record whether
he was paroled from this commitment, but the final dis-
charge appears to have been dated March 9, 1894. On
February 18, 1897, he was again committed, and his final
discharge from this commitment was dated October 5,
1901. In March, 1903, he was again committed and was
again discharged October 4, 1905. It appears that con-
servators of his property were appointed from time to
time as he was committed to the asylum, and that aupon
a discharge and return he would settle up with such con-
gervators and resume the dominion over his property and
the conduct of his business. The history of the recurrence
of these attacks contained in the record is not very pre-
cise, and does not clearly establish their cause; but the
use of intoxicants is associated with them, and undoubt-
edly exacerbated the mental disorder. After the restraint
imposed upon him and the treatment given in the hospital,
his condition would improve until he was fitted to follow
his ordinary vocations and attend to his usual business
affairs, although it is probable in the light of the entire
history of his case that he never absolutely recovered from
the malady with which he was afflicted. .

The contestants produced a formidable array of wit-
nesses, boyhood acquaintances of the deceased, his sister
and brother, officers who had had charge of him while
under restraint, and one or two medical witnesses beside
Dr. Hay, then superintendent of the Nebraska insane
hospital. The testimony of the latter was that he believed
from the history he had of the case that the deceased in-
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herited a strong predisposition to insanity; that he, with-
out any apparent cause, had an attack of acute insanity in
early life, and partially or wholly recovered, and had an-
other attack, which was followed by others until he had
in all five or six distinct attacks of acute insanity, in which
he was either in a state of melancholia or a state of acute
or subacute mania; that betwecen these attacks there was
a certain degree of sanity, but, judging from the charac-
ter of most cases like his, the doctor asserted that after
one or two attacks of acute insanity his mind was so
weakened that he was never, probably, in a normal state
after his first, second or third attack of that kind; that
his disease was a form of periodic insanity called melan-
cholic depressive insanity, which is an incurable constitu-
tional disease. A long hypothetical question reflecting
his life history as it was established or tended to be es-
tablished by contestants’ evidence was propounded to the
doctor, who gave in answer thereto the opinion that, while
he would.not speak positively as to the whole period, the
deceased was certainly insane the greater portion of the
time.

On the other hand, the proponent produced the testi-
mony of the scrivener of the will, of the men who had been
appointed conservators for the deceased when he was sent
to the hospital, and neighbors and acquaintances who
knew him more or less intimately at about the time of the
execution of the will, the consensus of whose testimony
was that he understood business affairs and was perfectly
capable of transacting business.

There is nothing in the record to show that his business
ability or his understanding of business matters and
affairs was ever directly affected even during the acute
attacks. On the contrary, he seems to have always heen
accurate in his business methods, and careful and intel-
ligent in his business transactions. Even at the last,
while he was in Omaha, and when, as the testimony of
his landlady tended to show, there were increasing ab-
errations of conduct which probably marked the progress
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of his disease, he was careful and accurate about his
business transactions and capable of taking care of his
business interests. She testified that he insisted upon
having his board at a low price, and that he never forgot
the date at which he began to board there nor when his
payments were due, but invariably met the same accord-
ing to his contract. The testimony of the contestants’
witnesses was directed to the point whether they con-
sidered him sane or insane, but not to whether he had
sufficient mental capacity to comprehend the nature of,
and conduct with ordinary prudence, business transac-
tions. Even his sister, who contests the will, and testi-
fies to the opinion that he was insane, upon the death of
his mother purchased his interest in the land of his
father, which had been set aside as his mother’s dower,
taking his deed therefor, which was dated on the 2d day
of April, 1891. If she understood insanity to mean a
manifestation of a disease of the brain characterized by a
partial derangement of one or more of the faculties of
the mind, but which left her brother capable of looking
after his business interests and transactions, then her
testimony is consistent with her conduct; but, if she be-
lieved or meant that his mental faculties had been im-
paired to the extent that he was unable to properly care
for his business interests, her conduct is altogether in-
- consistent with her testimony.

This brings us to the crux of this case. The medical
definition of insanity as given by Dr. Hammond in his
work on Diseases of the Nervous System is a manifesta-
tion of disease of the brain characterized by a general or
partial derangement of one or more of the faculties of the
mind, in which, while consciousness is not abolished,
mental freedom is perverted, ®*weakened or destroyed.
That, pathologically considered, the deceased was insane
for many years may be admitted; but the real question
is: Was his mind so diseased that his mental freedom
was perverted and his understanding destroyed so that
he was incapable of knowing and comprehending in a
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general way the natural objects of his bounty, the nature
and extent of his estate and the distribution he wished to
make of it. The older view regarded the human mind
as a single indivisible potency not comprising distinct
functions, and consequently that any impairment thereof
must be absolute, and not partial. But modern medical
science recognizes, as shown by the definition above
quoted, that there may be a partial derangement of one
or more of the faculties of the mind, leaving others prac-
tically unimpaired, and hence arises what is called par-
tial insanity. This court has laid down the rule that,
where the insanity is not general, the question to be de-
termined is whether the subject was the victim of such
delusions as controlled his actions and rendered him in-
sensible to the ties of blood and kindred. McClary .
Stull, 44 Neb. 175. A very full discussion of the degree
. of soundness of mind required for the making of a valid
will and a full citation of authorities will be found in
the case of Perkins v. Perkins, 116 Ia. 253. The law
makes no distinction between mental incapacity whether
congenital or caused by age, sickness or disease, and it
therefore follows that partial insanity does not neces-
sarily disqualify a testator from making a valid will.
Some courts have gone so far as to say that, when there
is nothing unreasonable on the face of the will by one
habitually insane, it will be presumed to have heen made
in a lucid interval. Kingsbury v. Whitaker, 32 La. Ann.
1055, 36 Am. Rep. 278. In this case there was nothing
unreasonable upon the face of the will. He gave all his
property to his wife if she should survive him. He had
no children, and his next of kin were brothers and sisters.
What his relations were with the mother of the niece
whom he made his benefigiary or with his brother Ezekiel
does not appear; but the other sister and brother testi-
fied in the case, and, judging from their testimony, there
was nothing in their conduct toward this brother to keep
alive fraternal affection or to cause them to be held in
gentle remembrance by him. No reasons appear except
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the tie of blood from which it could be argued that he
was under any obligation to any of his brothers or sisters,
and we do not therefore regard it as strange nor unrea-
sonable that he selected this niece as the sole subject of
his bounty.

There is a charge of undue influence, and the contes-
tants complain of the rejection by the court of certain
testimony of Mrs. Addis that Mrs. Ayers was embittered
against her, the theory being that Mrs. Ayers influenced
her husband to make a will hostile to Mrs. Addis. We
think, if we assume that Mrs. Ayers was unfriendly to
Mrs. Addis, the theory that she influenced her husband
would have no support whatever. The only thread upon
which this supposition is hung is that Ayers stated to
the scrivener when he had drawn the will that his wife
would now see that he had kept his word. This remark
is fully explained by the fact that he had made a will in
his wife’s favor, and it is more likely that he referred to
some promise of that kind than to the contingent re-
mainder which he left to the niece.

5. Finally, the contestants complain that the district
court erred in declining to hear argument. While we
think it better that the judge trying a case should ob-
serve the admonition which he often gives to jurors mot
to make up their minds or form an opinion until they
have heard all the evidence and arguments of counsel,
we do not see how it could be reversible error upon an
appeal to this court, where the question is whether the
decision upon the evidence was right. Perhaps the fact
that the trial judge declined to hear argument should
take away some of the weight which a court of error is
accustomed to give to his decision upon the facts, yet
we do not think it should reverse the case unless we were
satisfied that his decision upon the facts was wrong. We
have read the printed and listened to the oral arguments
of counsel, and after a patient reading of all the testi-
mony we are satisfied that the decision of the district-
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court was right, and that his refusal to hear argument,
if wrong, was error without prejudice.

We therefore recommend that the judgment of the dis-
trict court be affirmed.

Durrie and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED.
EPPERSON, C., not sitting.

Levi F. WELLS, APPELLEE, V. PETER G. COX, APPELLANT.
Frep MarcH 20,1909, No. 15,548.

1. Occupying Claimants: IMPROVEMENTS: COMPENSATION. While the
provision of the occupying claimant’s act which gives the suc-
cessful claimant the option to deed the land for its appraised
value is not applicable where such claimant cannot convey the
fee, the provision that the occupying claimant shall not be evicted
without payment to him of the value of his lasting improvements
is enforceable.

PusLic Laxps: HoMmEesTeEaDp. The provision of the occupy-
ing claimant’s act applies to evictions had under sections 1019-
1032 of the code of one claiming under the homestead laws of
the United States.

AprpEAL from the district court for Boyd county:
JAMES J. HABRINGTON, JUDGE. Reversed.

F. Dolezal, for appellant.
John A. Davies and N. D. Burch, contra.

CALKINS, C.

On the 10th day of December, 1900, the defendant en-
tered the tract of land in dispute under the provisions
of the act of congress to secure homesteads to actual
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settlers on the public domain. He established a resi-
dence on said land, and has continued in possession
thereof to the present time. At the time of his entry he
purchased from a former claimant certain improvements,
and made others in addition thereto. On the 22d day of
June, 1902, the plaintiff began a contest against the de-
fendant’s homestead entry, and such proccedings were
had thereupon that on the 5th day of July, 1904, the de-
fendant’s homestead entry was canceled and the plaintiff
was permitted to enter the same. The plaintiff thereupon
began proceedings under the statute relating to forcible
entry and detainer to recover possession of said lands.
This procceding resulted adversely to the plaintiff in
justice court, but upon appeal Lo the district court there
was a verdict in favor of the plaintiff. The defendant
thereupon filed an application under the statute for the
relief of occupying claimants (Ann. St. 1907, sec. 10857
et seq.) praying for the appraisement of the lasting and
valuable improvements made by him upon such real es-
tate. This application was denied, and the defendant
appeals.

1. The statute above referred to provides in section
10857: “That in all cases where any person claiming
title to real estate * * * for which such person can show
a plain and connected title, in law or equity, derived from
the records of some public office, or from the United
States, or from this state, or derived from any such per-
son by devise, descent, deed, countract, or bond, such
person * * * ghall not be evicted or turned out of pos-
session of such real estate, nor shall his clain or title be
set aside or canceled by any court in any proceedings
brought or commenced by any person setting up and
proving an adverse and better title or-claim to such real
estate, until such person claiming as aforesaid shall be
fully paid the value of all lasting and valuable improve-
ments made upon such real estate by such claimant or
by those under whom he claims.” And in section 10858,
it is further provided: “Any person in possession of or
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claiming any real estate under a certificate of entry or
under the homestead or pre-emption laws of the United
States, as well as the persons enumerated in the first sec-
tion of this act, shall be considered as having sufficient
title to demand the value of improvements,” etc. The
section last above quoted clearly shows the intention of
the legislature to confer the benefits of the statute upon
homestead or pre-emption claimants who, in reliance
upon their entry of such lands under the homestead and
pre-emption laws, placed lasting and valuable improve-
ments upon them. The only reason why the remedy is
not applicable in its entirety to a case where the evicted
party claimed under an entry made under the homestead
“law, which occurs to us, is that the provision giving the
successful claimant the option to accept the appraised
value of the land and deed the same to the person evicted,
instead of paying for the improvements, could not apply
because the successful claimant in such a case could not
convey a good title to the property. But this objection
would be available in all cases in which the successful
claimant did not have the fee; and the fact that the pro-
vision above referred to is inapplicable to such cases can-
not prevail over the plainly expressed intention of the
legislature that the person so evicted should be paid the
value of his lasting improvements. The statute can be
enforced to that extent, and, so enforced, places no
greater burden upon the successful litigant for the pos-
session of lands than is imposed by courts of equity in all
cases where he must resort to that jurisdiction for his
remedy. It is sometimes a reproach to the administra-
tion of legal remedies that they do not provide, as does
the system of equity jurisprudence, for the rights of the
unsuccessful party; and any attempt by legislation to
introduce the more beneficient rules which are recognized
in courts of equity to relieve the hardship of such cases
should be liberally construed.

2. The theory of the district court seems to have been
that the remedy afforded by this statute did not apply to
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actions in the nature of forcible entry and detainer. The
provisions of the statute are that the claimant ‘“shall not
be evicted or turned out of possession of such real estate”
until he shall be paid the value of such improvements.
If the effect of a judgment in forcible entry and detainer
proceedings is to evict or turn the party who has made
the improvements as a homestead claimant out of pos-
session, then we can see no good reason why such pro-
ceedings do not apply. Forcible entry and detainer was
originally a criminal proceeding, a trace of which origin
appears in the form of the verdict of guilty or not guilty
prescribed by the statute. The earlier statutes giving a
civil remedy were directed against those who made un-
lawful and forcible entry into lands and tenements and
detained the same, and this was without reference to
either title or right of possession, the purpose being to
restrain individuals from securing by violent means pos-
session of lands to which they were justly entitled in law.
In our own statute of forcible entry and detainer the pro-
ceedings to summarily remove persons in possession of
land are not confined to those who make their entry by
force or forcibly detain the same. It is extended to cases
of tenants holding over their terms, to defendants in
judgments upon which judicial sales are had, and to all
cases where the defendant is a settler or occupier of lands
or tenements without color of title, to which the com-
plainant has the right of possession. Code, sec. 1020. In
cases where the gravamen of the action is the force in the
entry or detention, its purpose is to put the parties in
statu quo, leaving them free to litigate the right of pos-
session. In such case the statute for the protection of
occupying claimants could not apply because not even
the right of possession is determined. And, where a
claimant would otherwise be entitled to relief under the
provision of the act relating to occupying claimants, the
fact that he was ejected by process issued upon a judg-
ment rendered in proceedings under the statute relating
to forcible entry and detainer will not deprive him of its
benefit.
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We therefore recommend that the judgment 6f the dis-
trict court be reversed and the cause remanded for fur-
ther proceedings in accordance with this opinion.

By the Court: For the reasons stated in the forego-
ing opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings in ac-

cordance with this opinion.
REVERSED.

STATE, EX REL. JOHN J. LEDWITH, RELATOR, V. LAWSON G.
BRIAN, TREASURER, RESPONDENT.

Fmep Armir 6, 1909. No. 16,058.

1. States: APPROPRIATIONS: SurpLUS. Under the constitutional pro-
visions as to the ending of appropriations with the expiration
of the first fiscal quarter after the adjournment of the next regu-
lar session of the legislature (art. ITII, sec. 19), it is not essential
that the money be actually drawn during the two-year period,
but the expense must have been incurred during the two years
for which the appropriation was made. It is the unexpended
surplus of the amount appropriated that lapses, not the uncol-
lected portion of an appropriation.

TAXATION: APPROPRIATION. An appropriation of “the pro-
ceeds of the one mill tax for the years 1907 and 19087 is an
appropriation of the whole amount of the tax, and not of that
portion only which was actually collected during the biennium.

3. Public Lands: GRANT T0 STATE: CONSTRUCTION. By the terms of
the acts of congress granting public lands to the state for the
use and support of the university and agricultural college, ahd
by the acceptance of the grants by the state, and the pledges con-
tained in the state constitution and statutes with reference thereto,
the state became a trustee of the funds derived from such grants
for the sole purpose of applying them to the objects of the grant,
and with no power to divert the same to other purposes or to
render them general funds of the state.

4, States: ApproprRIATIONS. The acts of the legislature of the state
appropriating the income from said grants to the use of the
university and agricultural college, creating a board of regents,
and conferring power and authority upon that body to draw and
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































